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A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 

BEGINNING OF THE FEDERAL REPORTER, {1880,) ARRANGED 

ALPHABETICALLY BY THE TITLES OF THE CASES. 
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The original dtationncan befoaud 



Case No. 13,390. 

In re STEVENS. 

District Court, D. Massachusetts. Marcli 20, 
1877. 

Baskudptot — Petitios — RiGBTS OP Third Par- 
ties — Separate Suit. 
The assignee petitioned the court in bank- 
ruptcy to order Stevens, the bankrupt, to deliver 
to him a policy on the life of said Stevens, 
which being upon the endowment plan, as it 
is called, was said to be of considerable pres- 
ent value. Evidence was taken before the reg- 
ister which tended to show that the policy had 
been given by the bankrupt to his son, of tender 
age, some mouths before the bankruptcy, and 
when, it is insisted, he was not in a pecuniary 
condition to warrant his making a gift of this 
value. The objection taken by Stevens was 
that his son was not made a party to the peti- 
tion, and that the proceeding should be by bill 
in equity. Held, that this objection must pre- 
vail, the supreme court having repeatedly de- 
cided that when the rights of third persons are 
involved in a litigation the case must be con- 
ducted as a plenary action at law or suit in eq- 
uity, and not by a petition in the bankruptcy. 

[Cited in 15 Alb. Law J. 351, to the point 
above stated. Nowhere reported; opinion not 
now accessible.] 



Case Wo. 13,391. 

In re STEVENS. 

[4 Ben. 513; i 4 N. B. R. 367 (Quarto, 122).] 

District Court, S. D. New York. Feb., 1871 

Bankrdptoy — ^Voting for Assigxee— Postponing 
Proof of Debt— Prepeuexce — Judgment. 

1. The power of a register to postpone the 
proof of a debt until an assignee has been cho- 
sen, includes the case where a doubt ai-ises as 
to the validity of a claim by reason of the re- 
ceipt of a preference by the creditor, contrary 
to the provisions of the bankruptcy act fof 
1867; 14 Stat. 517]. ' 

rCited in Re Bininger, Case No. 1,421.] 

1 [Reported by Robert D- Benedict, Esq., and 
here reprinted hy permission.] 
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2. Taking property on attachment or execu- 
tion is receiving a preference, but merely recov- 
ering judgment is not. 

3. It is not necessary for creditors, who have 
recovered judgment against a bankrupt after 
the adjudication, to vacate their judgments, 
in order to prove the claims on which the judg- 
ments were recovered. 

[Cited in Bourne v. Maybin, Case No. 1,700.] 
[Cited in dissenting opinion in Wells v. Edmi- 
son, 4 Dak. 46, 22 N. W. 501.] 

[In the matter of Ezra M. Stevens, a bank- 
rupt] 

[At a court of bankruptcy held at the court- 
house in Catskill in said district, on the 24th 
day of January, 1871, before Mr. Theodore 
B. Gates, register of said court in bankrupt- 
cy, this being the day to which the first meet- 
ing of creditors in the above-entitled matter 
had been duly adjourned, I sat at the place 
above designated for the purpose of holding 
such first meeting. 

[G. A. Selxas, Esquire, appeared for the 
petitioning and sundiy other creditors, while 
Messrs. A. G. Griswold, S. A. Givens, D. K. 
Olney, T, Edwards, and — Hill represented 
the residue of the creditors who appeared.] 2 

By THEODORE B. GATES, Register. 

[The petition was filed in this case on the 
27th of September, 1870, and the adjudication 
thereon was 10th of October following. The 
question being on the right of creditors thus 
represented, and whose depositions for the 
proof of their several claims were produced 
and filed with me, to vote for assignee, Mr. 
Seixas moved to "suspend" sundry proofs 
until the appointment of assignee, upon the 
ground that the creditoi-s holding such claims 
had severally sought to obtain and had ob- 
tained a preference over other creditors, in 
violation of the provisions of the banknipt 
law, and in support of the motion read two 



2 [From 4 N. B. R. 367 (Quarto, 122).] 
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affidavits. The affidavits allege in substance 
that Throckmorton, Diggs & Co., Potter & 
Williams, Thomas L. Smith & Co., Olney & 
King, Peter Rowe, Cornell, Horton & Co., and 
Addison C. Griswold, being creditors of the 
said bankrupt, and having reason to believe 
he "was insolvent and not able to pay his 
debts as they matured, did, between the 17th 
and 24th September, 1S70, sue out attach- 
ments against said bankrupt and attach his 
property; and that said creditors did sever- 
ally enter up judgment against said bank- 
rupt upon such proceedings after the filing 
of the petition for adjudication in bankrupt- 
cy- The affidavits also further show that 
George A. Birch and othei-s recovered a 
judgment against the bankrupt on the 11th 
day of October, 1870, on which it does not 
appear that any attachment or final process 
issued. The affidavits also further show 
that Daniel W. Jennings recovered a judg- 
ment against the bankrupt on the 20th day 
of September, 1870, and that Eoman Stevens 
recovered a judgment against the banknipt 
on the 30th day of September, 1870, and that 
executions were subsequently issued upon 
these judgments and levied upon the goods 
of the banki-upt These several claims had 
been already proven, and the depositions were 
before me. it was therefore impossible to liter- 
ally "suspend" or postpone proof of the claim 
as provided in the 23d section of the bankrupt 
law, and rule 6 of this court. Nevertheless, if 
these sevei-al claims are not the proper subjects 
of proof, under existing circumstances, then 
they should not be represented in the choice 
of assignee. I therefore adjourned the meet- 
ing until the 14th day of February, 1871, in 
order to submit the question to his honor, 
.Judge Blatchford, whether the affidavits 
(with the foregoing statement) show a case 
that would justify and require the register 
to exclude these creditors from participation 
in the choice of assignee. If they do show 
such a case, then would the register be jus- 
tified, upon a proper application by these cred- 
itors, to further adjourn the meeting to en- 
able them to vacate their several judgments 
and place themselves (if they can) in a posi- 
tion to prove their claims, upon the principle 
laid down by your honor in Re Brown. [Case 
No. 1,975]." I anticipate this latter question 
in order to save time and expense, if such a 
contingency arise.] 2 

BLATCHFORD, District Judge. By sec- 
tion 18 of the banki-uptey act, it is provided, 
that no person who has received any prefer- 
ence contrary to the provisions of the act, 
shall vote for an assignee. The power given 
to the judge, by section 23, and to the reg- 
ister, by rule 6 of this court, to postpone proof 
of a claim until an assignee is chosen, in 
a case where there are doubts as to the va- 
lidity of the claim, or as to the right of the 
creditor to prove it, and an opinion entertain- 

2 [From 4 N. B. R. 367 (Quarto, 122).] 



ed that such validity or right ought to be 
investigated by the assignee, includes the 
power to so postpone where the doubts are 
whether the claim is valid in view of the re- 
ceipt of a preference, contraiy to the pro- 
visions of the act, by the creditor. The pro- 
visions which define when a debt can not 
be proved because of the acceptance of a 
preference by the creditor, are found in sec- 
tions 23, 35, and 39. The register ought to 
exclude from voting for an assignee, all per- 
sons who appear to him, on proof, to be thus 
inhibited from proving their debts. He may 
do so by postponing the proof of such claims 
until after the election or appointment of 
an assignee; and he may do so although the 
depositions for the proof of such claims have 
been produced to and filed with him. 
Whether, under these rules of law, the affi- 
davits presented to the register in this case 
are sufficient, in point of fact, to justify and 
require him to exclude any or all of the cred- 
itors named from voting for an assignee, can 
be answered only by saying, that those ought 
to be excluded who appear to have accepted 
or received a preference before the petition 
in , bankruptcy was filed, and none others. 
Taking property on attachment or execution 
is receiving a preference. Merely obtaining 
a judgment is not. 

As to the second question, I do not regard 
it as necessary, under the decision in the 
case of In re Brown [Case No. 1,975], for 
the creditors who recovered judgments after 
the adjudication, to vacate their judgments, 
before they can prove the claims on which 
the judgments were recovered, provided 
such claims are otherwise properly provable, 
under the views above stated. 



Case No. 13,392. 

In re STEVENS. 

[2Biss. 373; 1 10 Am. Law Reg. (U. S.) 523; 5 
N. B. R. 298.] 

District Court, W. D. Wisconsin. Oct., 1870. 

Baxkruptct — Exempt Property — Lbx Domicilii 

—Lex Rei Sit^— Attachments— Lien 

OP Officer for Fees. 

1. It is the duty of this court to see tliat the 
property to which a bankrupt is entitled is se- 
cured to him, as much as to see that he surren- 
ders the halanca to his creditors. 

2. Property exempt by the laws of the state 
where the bankrupt resides and where the pe- 
tition is filed, will be protected, wherever it 
may be actually situated. 

3. At the time of the filing of the petition in 
Wisconsin, certain property was in the posses- 
sion of an officer of the state of Illinois (where 
bv law it was not exemnt). by virtue of a writ 
of attachment. Held: This court will not con- 
sider the laws of Illinois to see whether under 
them the property is exempt; the riphts of tlie 
bankrupt and his creditors are to be determined 
under the bankrupt, act alone [14 Stat. 517]. 

4. Attachments are dissolved without refer- 
ence to the property upon which they are lev- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ied, the object of tbe act being to stop all pro- 
ceedings against the bankrupt in any otlier 
court, and bring all matters and questions be- 
tween tbe bankrupt and bis creditors into the 
bankrupt court for final settlement. 
[Disapproved in Robiuson v. Wilson, 15 Kan. 
450.] 

5. The question whether the propea*ty is ex- 
empt under the Illinois law is not material. 

6. Officer in possession of tbe property under 
the attachment writ cannot retain tbe prop- 
erty until his fees are paid. The attachment 
being dissolved, he has no means of enforcing 
his claim against the property. His only reme- 
dy is by application to the court to be paid out 
of funds in the hands of the assignee. 

[Cited in Gardner v. Cook, Case No. 5,226.] 

This was a case of voluntary bankruptcy. 
The petition was filed on tbe 30th day of Sep- 
tember, 1869, and at the request of tbe bank- 
I'Upt a provisional assignee of his estate was 
appointed. A portion of tbe property at the 
time (a span of horses, wagon and harness) 
was in the possession of a constable in "Win- 
nebago county, Illinois, under and by virtue 
of attachments issued against the "bankrupt by 
a justice of the peace of the state of Illinois, 
In favor of divers creditors of tbe bankrupt 
residing in this state. The property thus held 
was claimed by the bankrupt in his petition 
as exempt under the banltrupt act. The at- 
taching creditors then moved the court to 
modify the order appointing the provisional 
assignee, so as to exempt from the operation 
thereof the property attached and held in tbe 
slate of Illinois. 

C. A. Parsons, for bankrupt. 
S. J. Todd, for creditors. 

HOPKINS. District Judge. The ground of 
this' motion is that by the laws of tbe state of 
Illinois the property was not exempt and that 
by the attachments tbe creditors acquired a 
valid lien upon it as against the banknipt; and 
further, that as under tbe bankrupt act it 
would be exempt, and would not pass to the 
assignee, the banknipt was the only party 
who could contest the right to the property 
under the attachment; that the assignee bad 
no right to take possession of it under the act, 
nor bad the other creditoi-s any right or inter- 
est in the question, for if released from tbe 
attachment it would be exempt under tbe 
bankrupt act, and if held, it would be taking 
property they could not in any way reach. 
This is an ingenious view of the question, but 
I think untenable. I think it is as much the 
duty of the com-t to protect the rights of the 
bankrupt as the creditors. If by the act he is 
entitled to certain exempt property, it is the 
duty of tbe court to see that he has it. When 
a bankrupt surrenders all his property to his 
creditors, except certain portions which the 
act exempts for his own use and the use and 
convenience of bis family. It is the duty of 
the court to see that the portion he is entitled 
to Is secured to him, as much as it is to see 
that tlie portion be is required to surrender to 
bis creditors, is surrendered to them. 

This court proceeds under the bankrupt law 



only, and administers that and has original 
Jurisdiction as to all matters and tbmgs to be 
done under and in virtue of the bankruptcy. 
One of the things to be done under the act is 
to assign and set off to the banknipt the ex- 
emptions mentioned in tbe fourteenth section. 
The bankrupt claims under that section this 
property tliat is attached, and it is the duty of 
the court, if it is exempt by that act, to as- 
sign it to him as exempt property. No one 
will deny but that it is exempt by tbe laws of 
this state— the domicile of the bankrupt; and 
being so, it is unquestionably exempt by the 
fourteenth section o& the banlirupt act. 

Now can this court look into the laws of 
Illinois to see whether it is exempt there or 
notV What has this court to do with the ex- 
emption laws of Illinois? I cannot see that it 
has anything. It must administer the bank- 
rupt act, and settle and determine the rights 
of the bankrupt and bis creditors under that 
act alone. If under that act a creditor has a 
valid lien, or one that It recognizes, then it 
will be sustained; and if that act does not rec- 
ognize the lien, then it cannot be sustained. 
It may be true that but for the bankruptcy 
proceedings, the attaching creditors could have 
held the property, and the same may be said 
of all attachments against bankrupt estates 
that are dissolved by proceedings in bank- 
ruptcy. 

After the commencement of proceedings in 
bankruptcy all proceedings by the creditois In 
the state courts against the bankrupt are fojr- 
bidden, and all attachments issued within four 
months are, by the express terms of the act, 
declai'ed to be dissolved, without reference to 
the property upon which they are levied, the 
object of the act being to stop at once all pro- 
ceedings against the bankrupt in any other 
court, and to bring all matters and questions 
between tlie banla-upt and his creditors into 
the bankrupt court for final settlement. 

Now, If this is so, how is the question as to 
whether this was exempt property, material? 
The creditors' right to prosecute their attach- 
ment suits being taken away, and their attach- 
ments being dissolved, what claim have they, 
by virtue of the attachments, to assert? 

The disti'ict court for the Eastern district 
of Jlissouri, in Re Ellis [Case No. 4,400], has 
given a hke construction to the act, and the 
district court of South Carolina, in Re Ham- 
bright [Id. 5.973], holds that the bankrupt is . 
to be regarded as ,a purchaser of bis exempt 
property, the consideration being the surrender 
of all his other property for the benefit of! his 
creditors. 

This view disposes of the motion of the cred- 
itors. But they insist that the officer should 
not be required to give up the propeity until 
the fees and charges upon it are paid, and 
there are some cases to the effect that he Is 
entitled to bis fees, but not, I think, that he 
can refuse to deliver the propei-ty until they 
are paid. For if the attachments by virtue of 
which he holds the property are dissolved, he 
has no means of enforcing his lien against the 
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property. He cannot sell it. His remedy, if 
he bas a lien, is to apply to this court to have 
it allowed and paid out of the assets that may 
come into the assignee's hands, and this court 
could, on such an application, make such an 
order as might appear just and equitable in 
the premises; but I do not think he can inter- 
pose his lien as against the right of the officei-s 
of this court to the possession, and withhold 
the property from them until it is paid. 
Motion denied. 

NOTE. It is, howeTer, held in Re Housher- 
ser [Case No, 6,734], that a sheriff has a lien 
for his costs on property attached. Contra, in 
Re Preston [Id. 11,393], quoting decision by 
Judge Grier, and that the costs in the attach- 
ment made in good faith prior to the commence- 
ment of ijroceedings in bankruptcy may be 
proved against the estate. Rule as to costs in 
attachment proceedings and for care and cus- 
tody of bankrupt's property before filing of peti- 
tion, Gardner r. Cook [Id. 5,226.] 



Case ]Sro. 13,893 

In re STEVENS: 

[1 Sawy. 397; 1 5 N. B. R. 112; 1 Pac. Law 
Rep. 45,] 

District Court, D. California. Dec. 27, 1870. 

fc'uBviviNG Paktxeu Adjddged Baskkupt— Joint 
Assets to be Takex Possession of. 

1. A surviving partner will be adjudged bank- 
rupt on an act of bankruptcy committed by him 
in the course of the administration of the as- 
sets of the dissolved partnership, notwithstand- 
ing that the separate estate of the de<;eased 
partner is sufficient to pay all his debts, joint 
and separate. 

[Cited in Re Redmond, Case No. 11,632; Mc- 
Kenney v. Baker, Id. 8.853; Adams v. Ter- 
rell, 4 Fed. 802; Re Sauls, 5 Fed. 717.] 

2. The messenger will in such case take pos- 
session of the joint assets in the hands of the 
bankrupt surviving partner, and also of his 
separate propertv. 

[Cited in Re Webb, Case No. 17,317.] 

In the matter of Russell Stevens, a bank- 
rupt 

H. L. Joachimsen and R. W. Hent, for pe- 
titioning creditor. 

M. A. Wheaton and Mr. Southard, for 
bankrupts. 

HOFFMAN, District Judge. The petition 
in this ease is filed by a creditor of the late 

firm of Stevens & , charging an act of 

bankiniptey committed by Stevens as sur- 
viving partner of the firm, and praying that 
he be adjudged banknipt as an individual, 
and as such surviving partner, and that a 
waii-ant issue against his separate property, 
and the joint assets in his hands, as such 
surviving partner. 

To this petition objections in the nature of 
a demuiTer have been interposed. It is- 
urged that the court has no authority to ad- 
minister upon the joint assets, unless the 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



firm be declared bankrupt, and that this 
cannot be done because it has been dissolv- 
ed by the death of one of the partners, and 
because it is admitted that the estate of the 
deceased partner is amply sufficient to sat- 
isfy all of his debts, both individual and 
joint. 

It is also urged that a bankrupt cannot be 
discharged from partnei-ship debts, unless 
the other iiartners are brought in and the 
firm adjudged banknipt, and that inasmuch 
as the alleged act of banki-uptey was com- 
mitted in respect of a partnei-ship debt, and 
the petitioning creditor is a creditor of the 
firm, the surviving partner cannot be adjudged 
a bankinipt in his individual capacity. 

It has been held in sevei-al cases by the 
learned judge of the Southern district of 
New York, that when there are firm debts- 
and firm assets the firm must be declared 
bankrupt by either voluntary or involuntary 
proceedings, before any member of it can be 
discharged from his liabilities; but that this 
applies only to actually existing partner- 
ships or to eases where there are firm as- 
sets, and not to co-partnei-ships terminated 
theretofore by bankruptcy, insolvency, as- 
signment or otlierwise. In re Winkens [Case 
No. 17,875]; In re Frear [Id. 5,074]; In re 
Little [Id. 8,390]; In re Shepard [Id. 12,754]. 

T have not been able to understand the 
precise grounds on which these decisions are 
based. Undoubtedly, where the firm of 
which the petitioner is a member is bank- 
rupt, there should be an adjudication in 
bankmptcy against the partners composing 
it, and an assignee appointed in that pro- 
ceeding before the partnership assets can 
be reached. But cases often occur where a 
partner may be bankrupt while the remain- 
ing parties, as individuals, and even the 
firm itself, are entirely solvent. In such 
case no adjudication against the firm could 
be made. But the banki-upt partner would, 
nevertheless, have an unquestionable right 
to be discharged from all his debts provable 
under the act [of 1867; 14 Stat. 517]. See 
opinion of Jlr. Register Fitch, in Re Frear 
[Case No. 5,074], 

But if on his petition setting forth firm 
debts and firm assets, no adjudication can 
be made until the remaining partners are 
brought in, he will be deprived of the bene- 
fit of the act For the partnei*s being sol- 
vent no adjudication can be made against 
th^m or the firm. 

The bankrupt act clearly contemplates that 
one partner may be discharged from his 
joint, as well as several debts, without im- 
pairing the liability of his co-partnei'S. Sec- 
tion 33 provides that no discharge granted 
ur.Jer this act shall release, discharge or 
affect any persons liable for the same debt, 
for or with the banki-upt, either as partner, 
"joint contractor, endorser, surety or other- 
wise," and such would no doubt be the law 
independently of this provision. 1 Gray, 
623; 5 Cush. 613. 
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The case, therefore, provided for by the 
statute, is evidently one where one partner 
becomes bankrupt while the others remain 
solvent, and it is their liability which it is 
intended to preserve. In the case at bar no 
proceedings can be taken under the thirty- 
sixth section and general order No. 18. The 
partnei-ship has ceased to exist, having been 
dissolved by the death of one of its mem- 
bers. 

It is not insolvent, for it is admitted that 
the deceased partner's estate is sufficient to 
satisfy all his debts, joint and ' separate. 
Nor, if it were otherwise, are there any 
means of bringing in his executoi-s, or cf 
taking possession of his separate estate, 
which is in the course of administration in 
the probate court. 

But all the joint assets are in the hands of 
the surviving partner, who holds the same 
for all purposes of administration until the 
debts are paid. The debts due the partner- 
ship must be collected in his name, and he 
alone can be sued by the firm creditors. 

If, then, while clothed with these rights 
and charged with these duties, he commits 
an act of bankruptcy, I see no reason why 
the creditors cannot invoke the aid of a 
court of bankruptcy, to take out of his hands 
the joint assets, as well as his separate es- 
tate, and distribute them among the cred- 
itors. If, in respect to his sepai-ate estate, 
he had made a fraudulent assignment, given 
a preference, or suffered his commercial pa- 
per to be dishonored, there can be no doubt 
that he could be adjudged a bankrupt as an 
individual. It would be a strange anomaly 
if on such an adjudication, where the debts 
owed by him as a partner are his own debts, 
as much as those contracted by him sepa- 
rately, and where the firm assets in his pos- 
session are his own property, to the extent 
of his interest in the firm, that the court 
should have no power to take possession of 
the joint assets, but must leave them in his 
hands, to be disposed of in fi-aud and abso- 
lute defiance of the provisions of the bank- 
rupt act. 

Under the Massachusetts insolvent law 
(Gen. St. e. 118), on which it is based, no 
doubt seems to have been entertained as to 
the right of a surviving partner to institute 
proceedings in bankiiiptcy, which will in- 
clude the estate of the firm. President, etc., 
of Adams Bank v. Rice, 2 Allen, 480. 

In Durgin v. Coolidge, 3 Allen, 554, the 
court says: "The surviving partner is enti- 
tled to have possession of all the pai-tnership 
property. During the life time of the part- 
ner, either of them might make application 
to the court of insolvency upon which legal 
proceedings might be instituted and pur- 
sued against the estate of the partners. It 



is therefore quite clear that upon the death 
of one, of the partners the survivor may 
rightfully apply to the court of insolvency, 
by petition, and that thereupon the proceed- 
ings may be had for the sequestration of the 
partnership property and the payment of the 
debts due to the partnership creditors." 

But the warrant will not authorize the sei- 
zure of the separate estate of the deceased 
partner. If this proceeding can be taken 
by the surviving partner, it necessarily fol- 
lows that when he has committed an act of 
bankruptcy, the same proceedings can be 
taken against him by either a joint or sep- 
arate creditor. The apprehension expressed 
by counsel, that the discharge of the surviv- 
ing paitner might operate to release the es- 
tate of the deceased partner from liability 
seems entirely groundless. 

Such a result would be in direct contra- 
vention of the provisions of the thirty-third 
section of the act Nor could the terms of 
the discharge bear any such interpretation. 
For the decree would merely declare that 
Russell Stevens was discharged from all his 
debts provable under the act. Some ques- 
tion was made at the hearings as to whether 
the act charged in the petition was an act 
of bankruptcy under the law. 

It appears that the firm had been engaged 
in the business of manufacturing lumber. 
The surviving partner gave to a creditor of 
the firm a draft or bill of exchange on its 
agents, which on presentment, was dishonor- 
ed and remained unpaid for more than four- 
teen days. The draft was undoubtedly 
"commercial paper" within the meaning of 
the law. It was paper governed by the 
rules which are founded on the custom of 
merchants. In re Chandler [Case No. 2.591]. 
Nor do I think that the circumstance that 
the manufacturing firm had been dissolved 
by the death of the partner, and that the 
survivor was engaged in settling its affairs 
: and closing up the business, divested the 
" latter of his character of manufacturer, espe- 
: cially when the debt which formed the con- 
i sideration of the draft was a debt contract- 
[ ed by the firm in the course of its manufac- 
turing business. 

It was stipulated on the hearing that if 
the court should be of opinion that the ob- 
jections raised by the demurrer were un- 
tenable, an adjudication should be entered 
without a reference to the register to ascer- 
tain the facts. The adjudication will there- 
fore be made, and the warrant will direct 
the messenger to seize the separate estate 
as well as the estate of the firm in the hands 
of the bankrupt. 
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Case No. 13,394. 

STEVENS V. APPLETON et al. 

[4 Cliff. 265.] 1 

Circuit Court, D. Massachusetts. May 28, 
1874. 

CooRTS — Federal Jurisdiction — Citizenship — 
Bankuui'Tct— Suit sr Assignee. 

A bill alleged tliat one Appleton, a citizen of 
Massachusetts, had been declared a bankrupt; 
that subsequently Bowles Bros. & Co., of which 
he was general partner, had also been declared 
bankrupt; and that complainant, a citizen of 
Massachusetts, had been appointed their as- 
signee. The bill was against Appleton and his 
assignee in bankruptcy, one Story, and alleged 
further that there was in Story's hands a large 
amount of property after paying all of Apple- 
ton's liabilities, and prayed that Story might 
be decreed to pay the whole amount, or the 
surplus after paying Appleton' s debts, over to 
the assignee of Bowles Bros. & Co., on the 
ground that Appleton's property, was liable for 
the copartnership debts. Demurrer, Held, the 
circuit court had no jurisdiction; demurrer sus- 
tr^tned; bill dismissed. 

This was a bill in equity bronglit by Henry 
J. Stevens, assignee in bankruptcy of G. S. 
P. Bowles, W. B. Bowles, R. P. M. Bowles, 
and Henry C. Stetson, partners under the 
firm name of Bowles Bros. & Co., against 
Nathan Appleton and P. H. Story. The bill 
alleged that the said C. S. P., W. B., and R. 
P. M. Bowles, and H. C. Stetson, and Nathan 
Appleton, were and had been co-partners, 
and were and had been members of a part- 
nership, doing business as bankers at Paris, 
London, New York, and Boston, under the 
firm name of Bowles Bros. & Co.; that on 
.Tan. 20, 1873, a petition was filed in this dis- 
trict against the said Appleton, praying that 
he might be adjudged a bankrupt; that on 
Jan. 29, he was so adjudged, and that P. H. 
Story was appointed assignee, and all the 
property of Appleton was conveyed and as- 
signed to him. That since the 21st of Jan- 
uary, there had always remained, and still 
were, assets and debts of said partnership. 
That on Feb. 3, 1873, a petition was filed in 
the district court of this district against 
Bowles Bros. & Co., and they were adjudged 
bankrupts Feb. 8, 1873, and the complainant 
■was appointed assignee; that the property 
of said Appleton, assigned to said Story as 
his assignee, was much more than was nec- 
essary to pay all his separate debts and lia- 
bilities; that Appleton was a general mem- 
ber of the partnership of Bowles Bros. & 
Co., when their debts and liabilities were in- 
curred, and was therefore liable for such 
debts. The bill prayed that Appleton and 
Story might be decreed to convey to the 
complainant all the estate and property of 
said Appleton, assigned to said Story, and 
all rights therein, and the proceeds and ac- 
crued income thereof, and be enjoined, pay- 
ing or releasing any of the same, or if not, 
that then all that remained after discharge 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



Of all the debts of said Appleton. The re- 
spondents demurred to the bill. 

Richard H. Dana. Jr., and J. C. Gray, Jr., 
for complainant. 

This proceeding is authorized by the bank- 
rupt act [of 1867 (14 Stat 517)1. 'Section 2 
of the bankrupt act gives the circuit court 
jurisdiction of all suits in equity; by the 
assignee against any person claiming an ad- 
verse interest; or by such person against 
such assignee, touching any property or 
rights of property of said bankrupt transfer- 
able to or vested in such assignee. This bill 
i.«« maintainable on either ground. It is a 
bill by the plaintiff. It is a bill against 
Story. By section 14 of the bankrupt act 
there pass to the assignee all the bankrupt's 
rights in equity, all debts due him, all his 
rights of action for property or estate, or for 
any cause of action arising from contract. 
By section 36 of the bankrupt act, all the 
joint property of the firm, and all the sep- 
arate estate of each of the partners, is taken 
and passes to the assignee. The demurrer 
admits that Appleton is a partner. There- 
fore his property has passed to the plaintiff, 
and the plaintiff can maintain this suit 
against Story as a person withholding prop- 
erty from him. Bills in equity are appro- 
priate ancillary methods in the administer- 
ing of partnership estates, when some or all 
of the partners are in bankruptcy. Such 
proceedings may be by or between several 
assignees. Colly. Partn. §§ 844, 857; Ex 
parte Voguel, 1 Atk. 132; Hankey v. Gar- 
rat, 3 Brown, Ch. 458; Burnside v. Merrick, 
4 Mete. (Mass.) 537. Original bills for such 
purposes are disused now in England, but, 
by reason of statutes or of rules, are some- 
times adopted in the discretion of the court. 
This demurrer raises only the question of the 
legal possibility of such proceedings. No 
other mode of reaching Appleton's property, 
for the benefit of the partnership creditors, 
is so simple, proper, and convenient as this. 
The proceedings to apply Appleton's proper- 
ty to the payment of the partnership debts 
may be taken either by the defendants or 
by the plaintiff or the partnership creditors. 
Therefore it must be open to the plaintiff or 
the partnership creditors to take measures 
to obtain the application of Appleton's prop- 
erty to the partnership debts. Besides the 
present, there seem to be only five modes of 
proceeding possible:— By the petitioning cred- 
itor amending his petition by joining Apple- 
ton as a partner, and praying that he may 
be included in the adjudication of bank- 
ruptcy. By a new petition against all the 
partners, praying that both the preceding 
adjudications may be annulled.' By consoli- 
dating the proceedings on the petition of the 
plaintiff. By proof of claim by the plaintiff as 
assignee against Appleton's estate. By proof 
of claims by the creditors separately against 
Appleton's estate. The plaintiff submits that 
the present method is preferable to either 
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of these five. By the petitioning creditor 
amending his petition by joining Appleton 
as a partner, and praying that he may "be 
included in the adjudication of bankruptcy. 
By a new petition against all the partners, 
praying that both the preceding adjudica- 
tions may be annulled. There is no author- 
ity to annul the previous adjudications. The 
petitions were valid, and the adjudications 
in due form. The court has no authority to 
annul the adjudications. By consolidating 
the proceedings on the petition of the plain- 
tiff. A petition for consolidation is a very 
unfit way to tiy disputed questions. There 
is no authority for using it for that pur- 
pose. In the English practice it is never 
used when it is in dispute that they are 
partners. The petition for consolidation in 
fact, says, "Here are several persons, the 
property of each of whom is admitted to be 
liable for a certain class of debts; we pray 
the court to administer them together." In 
the present, the very fact of the joint lia- 
bility is in question. The result of a petition 
after consolidation could be in no way dif- 
ferent from that which would be reached 
by the present proceeding. The plaintiff, 
being chosen by the creditors of the partner- 
ship, would, by the provisions of section 36 
of the bankrupt act, be entitled to have all 
the assets in the hands of either of the de- 
fendants placed in his custody. That is pre- 
cisely what he seeks by the present proceed- 
ings. His duty to distribute them would be 
the same when he should get them under 
this bill as when he should get them under 
a petition for consolidation. Besides, if nec- 
essary, this bill may be treated as a petition 
for consolidation. The same order could be 
made under this bill which could be made 
under said petition. It is often an objection 
in bankmptcy proceedings that less formal 
measures have been taken than the bankrupt 
act requires, as for instance, that a sum- 
mary petition has been brought, when the 
party should have filed a bill in equity; but 
it is no objection that proceedings have been 
too formal; that the rights of defendants 
have been too carefully observed; or that 
the parties have proceeded by a regular bill, 
when a summary petition would have suf- 
ficed. Any allegations in this bill unneces- 
sary for a petition, can be rejected as sur- 
plusage, and it will then stand as a petition 
praying for this court to exercise its general 
supervisory jurisdiction under section 2 of 
the bankrupt act. Such a petition, if it be 
the proper way of proceeding, would be 
within the jurisdiction of this court. Eng- 
lish Bankrupt Act 1869, § 102; Lancaster v. 
Choate, 5 Allen, 530, 534, et seq. By proof 
of claim by the plaintiff, as assignee, against 
Appleton's estate. The result would be the 
same as in this case. But the conclusive an- 
swer to this mode of proceeding is that what 
the plaintiff seeks, and what he is entitled 
to, is not to prove a debt, but to take pos- 
session of property. By proof of claims by 
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the creditors separately against Appleton's 
estate. Each creditor may prove his debt 
against Appleton's estate, if the court should 
allow him to do so. This course would be 
imjust to the bankrupts, of whom the plain- 
tiff is assignee. Whether they get their dis- 
charge may depend upon the dividend which 
the partnership pays. It is very unjust to 
the creditors. It . compels them to prove 
twice over a debt against one firm; and 
much expense would be uselessly incurred in 
a double administration. This bill is a way 
of trying the question more favorable to the 
defendants than any other could be. They 
have on this an appeal to the supreme court. 
They have to meet the question once for all. 
Especially does it make a compromise pos- 
sible. Such compromise might be most ad- 
vantageous both to Appleton and to the cred- 
itors of Bowles Bros.; and if the court over- 
rule this demurrer, it may be possible for the 
parties, with the sanction of the court, to 
effect a compromise which will bind all per- 
sons. 

Sidney Bartlett, for respondents. 

Has this court original jurisdiction in equi- 
ty, or otherwise, to determine that a firm 
composed of all the pei*sons named in this 
bill, including Appleton, shall be declared 
partners and bankrupt; or is that power ex- 
clusively confided by law to the district 
court? Such, in effect, is the entire scope of 
the bill. It is clear, on the face of the bill, 
that no decree, declaring a firm thus consti- 
tuted to be bankrupt, has hitherto been made. 
It is an elementary principle that, to sustain 
a decree declaring a partnership bankrupt, 
some act of bankruptcy must be shown to 
have been committed or acquiesced in by 
each of the members, and each is therefore 
entitled to be heard in the usual form and 
before the usual tribunal. Beasley v. Beas- 
ley, 1 Atk. 96; Mills v. Bennett, 2 Maule & 
S. 556; Allen v. Hartley, 4 Doug. 21. If. 
then, this court is to declare the partnership 
(constituted as averred in the bill) to be bank- 
rupt, it must, under this bill, take and hear 
all the proofs as to each member of the al- 
leged partnership, in the same manner as the 
district court is required to do on an original 
application. In fact, it must exercise a con- 
current original jurisdiction in bankruptcy 
with the district court, for which there is no 
warrant in the statute. But it is assumed by 
the bin that where a decree of the district 
court exists, declaring certain paities to con- 
stitute a firm and to be bankrupt, authority 
is vested in this court, in equity, to reform 
the decree and add to the designated mem- 
bers of the firm othei-s, so that the original 
decree shall be amended and stand. But it 
is obvious that such an exercise of jurisdiction 
is, in all respects, identical with the original 
jurisdiction of the district court, and is a ju- 
risdiction nowhere conferred on this court; 
and further, that the proceeding, if it could 
be maintained, must be instituted by cred- 
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itors ana by them only. But what is fatal 
to the bill is, that it proceeds upon the gi'ound 
that the firm of Bowles Bros. & Co. was not 
constituted as is alleged in the decree declar- 
ing it bankrupt, but of the parties named in 
that decree and also of Nathan Appleton. 
This averment maJjes the former decree 
wholly void. The plaintiff, therefore, caunot 
be aided in the present case by the nominal 
existence of such a decree; and thus the bill 
must rest, if sustained, solely upon the ground 
that this court is a court of original jurisdic- 
tion in bankruptcy. There cannot be a joint 
adjudication against three, four, or five of 
the members, and that such an adjudication 
is absolutely void is well settled. Allen v. 
Hartley, 4 Doug. 21; Wats. Partn. 244 (179); 
Streatfield v. Halliday, 3 Term R. 779. The 
statute 32 & 33 Vict. c. 71, § 100, has so far 
changed this in England, that a creditor of a 
firm may petition for an adjudication of bank- 
ruptcy against any one or more of the firm, 
and thus sever what, except for the statute, 
would be a joint claim. Robs. Bankr. 573. 
But the United States bankrupt act makes no 
provision of the kind. It contemplates no 
other adjudication in bankruptcy against a 
partnership, except one in which all the mem- 
bers of the firm are named and embraced, 
and where all the partners have been notified 
and had an opportunity to be heard. See 
section 36. It may not be improper to add 
that if this court had power and jurisdiction 
to amend a former decree, and add new par- 
ties to that decree, still the result of such 
reformation would not, as matter of course, 
enable the plaintiff to take from the assignee 
of Mr. Appleton the assets which, under an 
earlier decree declaring Mr. Appleton indi- 
vidually a banki-upt, have passed to his as- 
signee. The course to be adopted, where a 
partnership has been declared bankrupt sub- 
sequent to a decree of bankruptcy against an 
individual partner, depends entirely upon the 
attitude of things when the decree declaring 
the partnerehip bankrupt is passed, and rests 
in the discretion of the court, whether the 
continued administration of the separate es- 
tate can be most advantageously allowed to 
stand or the whole administration confided to 
the assignee of the firm. 

[Before CI^IPFORD, Circuit Justice, and 
LOWELL, District Judge.] 

CLIFFORD, Circuit Justice. I am of the 
opinion that the circuit court has no jurisdic- 
tion to grant the relief prayed in this case, 
for the following reasons:— 

1. Because the parties are citizens of the 
same state. 

2. Because the subject-matter of the contro- 
versy is not within the scope and meaning of 
the third clause of section 2 of the bankrupt 
act 

3. Because the complainant, as the assignee 
of the bankrupts first named in the bill of 
complaint, is not authorized by the third 
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clause of section 2 of the bankrupt act, nor 
by any other provision of that act, to main- 
tain this suit against the respondent Stoi-y, 
as the assignee of the other bankrupt therein 
named, for any purpose set forth in the biU 
of complaint 

4. Such conflicting claims of assignees, as 
in this case, must be adjudged in the first in- 
stance by the bankrupt court, as they involve 
questions of administration rather than ques- 
tions of title or of ownership, and consequent- 
ly do not fall within the descriptive words 
employed in the provision giving jurisdiction 
to the circuit and district courts, at law or 
in equity, of controversies in respect to prop- 
erty, between an assignee and third persons 
claiming an adverse interest therein. 

5. Orders and decrees of the bankrupt court 
in such matters may doubtless be subject to 
revision in the circuit court, under the firet 
clause of section 2 of the bankrupt act; but 
I am of the opinion that neither the third 
clause of that section, nor any other provision 
of the bankrupt act, confers jurisdiction upon 
the circuit court to grant the relief prayed in 
this case. 

Judge LOWELL, does not concur in the sec- 
ond, third, fourth, and fifth propositions ex- 
pressed in the foregoing opinion, and the case 
is disposed of by the presiding justice, under 
section 1 of the act entitled "An act to further 
the administration of justice," approved June 
1, 1872 £17 Stat 196]. 



CLIFFORD, Circuit Justice, 
sustained and bill dismissed. 



Demurrer 
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STEVENS V. CADY. 
[2 Curt. 200.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 

1854. 

CoPYKiGHT— Account op Profits— Pexalties. 

1. An account of profits may be decreed to 
the owner of a copy-right, as incidental to the 
relief by injunction, but it must be prayed for 
in the bill. 

2. Such an account cannot embrace penalties. 
[Cited in Chapman v. Ferry, 12 Fed. G05; 

Untermeyer v. Freund, 7 G. C. A. 183. OS 
Fed. 211.] 

[This was a bill in equity by James Steph- 
ens against Isaac H. Cady to restrain the 
infringement of a copyright. See note to 
Case No. 13,400.] 

This ease having been remanded to this 
court by a decree of the supreme court (see 
14 How. [55 U. S.] 528), now came on for 
a final decree. It appeared that the bill 
prayed for an injunction, and for a delivery 
up of the copperplate, and also all copies of 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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tlie map, the exclusive right to print and 
publish which, belonged to the complainant, 
-and also for the forfeiture of one dollar for 
each sheet so illegally published, pursuant 
to the seventh section of the act of congress 
■of February 3, 1831 (4 Stat. 436), but did not 
pray for an account. 

Mr. Randall, for complainant 

Mr. Ames, contra. 

CUItTIS, Circuit Justice, Relief by an ac- 
•count, when prayed for, is incidental to an 
injunction. Baily v. Tayior, 1 Russ. & M. 
73; Colburn v. Simms, 2 Hare, 550; and 
therefore, though there is no express grant 
of power by any act of eongi-ess, to this 
court, to take an account in such a case, yet, 
4is by the act of February 15, 1819 (3 Stat. 
481), the circuit courts of the United States 
have authority "to grant injunctions accord- 
ing to the course and principles of courts of 
■equity, to prevent the violation of the rights 
of any authors or inventors," I take it to be 
clear that an account may be decreed. But 
the course and principles of courts of equity, 
require it to be prayed for, and this bill not 
only contains no prayer for an account, but 
none for general relief. I cannot, therefore, 
•embrace in the final decree any profits, re- 
ceived by the defendant, from the imlawful 
sale made by the defendant. As to the de- 
livery up of the plate and the sheets, the 
complainant has no title to either of them, 
save through the forfeiture provided for in 
the seventh section of the act of Febi-uary 
5, 1831; and a court of equity does not en- 
force forfeitures or penalties, unless ex- 
pressly directed by statute to do so. 41 Geo. 
III. c, 107, not only inflicts the like forfeiture 
of the sheets, but further provides that the 
offender "shall deliver the same to the pro- 
prietor, or proprietors of the copy-right of 
such book or books, upon order of any court 
of record, in which any action or suit in 
law or equity shall be commenced, or pros- 
ecuted by such proprietor, or proprietors, 
to be made on motion or petition to the said 
court," No corresponding provision is con- 
tained in any act of congress. In Colburn 
V. Simms, 2 Hare, 554, Sir J. "Wigram, V. C, 
held that there was no common law right 
to such a delivery, and it must rest entirely 
upon statute. Here there is a statute which 
•creates the right, but as it is by way of 
penalty, and no statute directs or enables a 
■court of equity to enforce that penalty, I 
am of opinion no decree can be made for it. 
The proprietor of the copyright is left by 
the act to his remedies at law by trover or 
replevin. See Stevens v. Gladding, 17 How. 
{58 TJ. S.] 447, The same remarks apply to 
the claim for the pecuniary penalty, with the 
additional reason, that as the forfeiture ac- 
crues, one half to the proprietor, and one 
half to the use of the United States, it is 
the proper subject only of a qui tam action. 

Let a decree for a perpetual injunction, 
And costs, be entered. 
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STEVENS V. ELDRIDGE et al. 
[4 OlifE. 348.] 1 

Circuit Court, T>, Massachusetts. May Term, 

1876. 
Railroad Compaxies — Suit by Bondholders — 

PaKTIES— JOISDEB OP ROADS. 

The New York & Boston Railroad issued 
bonds, and mortgaged its franchise and equip- 
ment for the payment of certain bonds issued, 
to raise funds to complete the road, to certain 
trustees. Afterwards the New York & Boston 
road united with the Boston, Hartford & Erie 
Railroad, and the two were known by that 
title. Nefw trustees were appointed for the 
new road. Bill in equity by certain of the first 
bondholders of the New York t& Boston road 
against both sets of trustees, to recover the 
amount, with interest, of the first bonds; to de- 
pose the second board of trustees; for the ap- 
pointment of a receiver; and the naming, by 
the court, of new trustees. Held, that the re- 
lief claimed should have been sought by the 
trustees of the New York & Boston Railroad 
Company; that the complainant and others 
holding like interests, were the proper parties 
to bring suit for the removal of the trustees of 
the New York & Boston road, for misconduct, 
and for the appointment of others in their 
places. 

Bill in equity [by Daniel B. Stevens against 
John S. Eldiidge, Henry N. Farwell, and 
JIark Healey, trustees of the New York & 
Boston Railroad Company, and William T. 
Hart, and Charles P. Clark, trustees of the 
Boston, Hartford & Erie Railroad Company] 
to compel certain alleged trustees of the New 
York & Boston Railroad to account for and 
pay over to the complainant certain money 
they might have received from said road; 
that they might be removed, and others ap- 
pointed in their places; and that a receiver 
might be appointed to receive and hold the 
alleged trust property; and that the alleged 
trustees of the Boston, Hartford & Erie Rail- 
road might be restrained from exercising any 
further control over the said road. The bill 
alleged, in substance, that the New York & 
Boston Railroad was established December 
30, 1862, and made a deed of trust of all its 
property and franchise from Brookline, Mass- 
achusetts, to Daysville, Connecticut, where it 
crossed the Norwich & Worcester Railroad, 
to Daniel S. Whipple, Hiram Allen, and John 
M. Wood, for the payment of a sex'ies of 
bonds and interest not exceeding ?500,000, in 
order to build the road, and for paying pre- 
existing debts, entitling the bondholders to 
the security derived from the mortgage. That 
on December 30, 1862, the trustees issued a 
large amount of bonds as authorized, some of 
which were issued to the complainant; tliat 
by the proceeds thereof the road was built, 
and that the same were a lien on the road; 
that in 1864 the Boston, Hartford & Erie 
Railroad took possession of the Boston & 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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New York road, and ran and managed the 
two roads, which were then united; that 
thereupon Hart, Oliphant, and Clark were ap- 
pointed trustees of the Boston, Hartford & 
Erie road, and at the date of the case con- 
tinued to run and manage tlie same, and re- 
ceived the income and earnings, but refused 
to pay the Boston & New York bonds, al- 
though thej' were a prior lien on that it)ad. 
That Eldridge, Farwell, and Healey suc- 
ceeded Wood, Whipple, and Allen as trustees 
of the New York & Boston road, but that 
they had for a long time abandoned their 
trust, and suffered Hart, Oliphant, and Clark 
to usurp and manage the united roads, and 
that no interest was paid and no payments 
made on the bonds of the complainant. The 
bill charged that Eldridge, Farwell, and 
Healey should be removed and a receiver ap- 
pointedl The bill was filed November 5, 1873. 
Healey appeared December 1, 1873, and filed 
an answer. Hart and Clark demurred to the 
bill January 5, 1874. On September 17, 1874, 
an order was passed that the bill be taken 
pro confess© as to Farwell. Service was 
made on Eldridge, and the cause was set 
down for hearing on demurrer. Amendments 
were made to the bill, and the decease of 
Oliphant was suggested November 3, 1875, 
and the order that the bill be no further pros- 
ecuted as to him was entered, and that it be 
taken as confessed as to Eldridge and Far- 
well. The hearing was upon thedemun'er of 
Hart and Clark. 

B. F. Butler, for complainant. 

F. E. and F. H. Graves, for respondent 
Healey. 

C. Allen and Lothrop, Bishop & Lincoln, 
for respondents Hart and Clark. 

R. Olney, for respondent Eldridge. 

CLIFFORD, Circuit Justice. The determi- 
nation of the court is: That the complainant, 
under the allegations of the bill of complaint, 
is not the proper party to claim the relief 
therein prayed for. That the relief for the 
matters charged should be claimed by the 
trustees of the New York & Boston Railroad 
Company. That if the trustees have aban- 
doned their tnist, the first step of the com- 
plainants and others holding like interests is 
to take proper measures to cause new trus- 
tees to be appointed; or, if they have not 
abandoned their trust, but have been guilty 
of the neglect and misconduct alleged, the 
proper remedy of the complainant and others 
having like interests is, to take appropriate 
measures to cause them to be removed, and I 
their places to be filled by others who will I 
perform their duty to the complaining bond- I 
holders. That the trustees of the New York j 
& Boston Railroad Company, and not the 
holders of the bonds issued by that company, 
are the proper parties complainant to seek 
redress from the Boston, Hartford & Erie 
Railroad Company for the grievances alleged 
in the bill of complaint. That the complain- 



ant, suing for himself and others having like 
interests, is the proper party to maintain the 
suit as against the trustees of the New York 
& Boston Railroad Company, for the removal 
of those trustees for misconduct, and for the 
appointment of others, or for the appointment 
of new trustees in case it shall appear that 
the supposed trustees shall have abandoned 
their trust 

It is accordingly ordered that the demur- 
rer to the bill of complaint as to William T. 
Hart and C. P. Clark, trustees of the Boston, 
Hartford & Erie Railroad Company, is sus- 
tained, and that the bill of complaint as to 
those respondents be and the same hereby is 
dismissed with costs but without prejudice; 
that the complainant has leave, if so advised^ 
to amend the bill of complaint as to one or all 
of the other respondents; that the time of 
filing exceptions to the answer of Jtlark Hea- 
ley is, in view of the circumstances, extend- 
ed to the first Monday in July next, pursuant 
to equity rules Nos. 61 and 63. 
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STEVENS V. FELT et al.t 

District Court, S. D. New York. March 9,. 
1843. 

Patents — Ixjuxctios — Evidence asd Burden of 
Proof — Pkaoti ce — Laco es. 

[1. When a bill for infringement is filed by 
the inventor himself, the practice requires him, 
to make oath that he is the true inventor or dis- 
coverer of the thing patented, and this, togeth- 
er with the patent, is adequate proof on which 
to claim an injunction.] 

[2. Complainant is not required, in addition 
to his patent, to present, in the first instance, 
full evidence that he is the first inventor, and a 
very slight degree of evidence is sufficient to- 
put defendant on his justification.] 

[3. The testimony of eminent chemists and 
of books of reputation in the science and arts 
are competent evidence that a coloring matter 
patented was not known prior to the patent.] 

[4. Principals are responsible for the infringe- 
ment of a patent by their agent, acting within 
the scope of his authority, and the legal impli- 
cation of their personal knowledge and concur- 
rence therein will dispense with all proof on 
that point.] 

.[5. Equity will not grant a peremptory in- 
junction in patent cases, where the right is in 
controversy and has not been settled by a suit 
at law, or where the patentee's possession has 
not been quiet or undisputed for a long period.] 

[6. Permitting infringement for several years 
without attempting to enforce his rishts does 
not waive or impair the same, but it deeply af- 
fects the patentee's claim to equitable interfer- 
ence for the purpose of arresting defendants'" 
operations.] 

[This was a suit by Henry Stevens against 
David and Willard Felt, to enjoin the alleged 
infringement of complainant's patent for a 
coloring fluid.] 

BETTS, District Judge. The defendants 
oppose the prayer for an injunction with the 

1 [Not previously reported.] 
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defence that tlie subject-matter of the patent 
grant was notorious and in common use in 
the United States when the patent in this case 
issued, and that the processes of the defend- 
ants are no infringement of the plaintiff's 
claim. The plaintiff, who is an alien, on the 
2Sth day of October, 1S37, obtained letters 
patent under the act of congress of July 4, 
1836, §§ 6, 9 [o Stat. 119,121], for the coloring 
fluid described in the bill. This patent was 
surrendered for some insufficiency in the spec- 
ification, and a new one issued on the 21st 
day of April, 1838. 

It is unnecessary to examine the point 
whether a patent is prima facie evidence that 
the plaintiff is discoverer and proprietor of 
the matter set forth and claimed by the speci- 
fication. If there may be a doubt as to the 
sufficiency of tlie proof, by itself, to sustain 
an action, it would seem clear that a new bill 
alleging the discovery and possession would, 
with the patent, be adequate proof on which 
to claim an injunction. Phil Pat. 404; Stearns 
V. Barrett [Case No. 13,337]; Phil. Pat. 453- 
455, The practice requires an oath, when the 
bill is filed, that the plaintiff is the true in- 
ventor or discoverer of the thing patented, 
the applicant verifying the specification being 
held insufficient, as the patentee, subsequent 
to his grant, may have ascertained to his sat- 
isfaction that he is not the original and first 
inventor. Gods. Pat. 185; Phil. Pat. 454^455. 
This rule of practice would probably be lim- 
ited to a party present and prosecuting in his 
own right. It would be inapplicable to the 
case of an assignee, and must, if strictly en- 
forced, in many instances deprive alien pat- 
entees of that immediate relief by injunction, 
indispensable to the support of their rights. 
I do not, however, go into this subject, the 
point not being raised by the defendants on 
the argument, and, it being merely formal 
and technical, shall proceed to dispose of the 
case on the merits. 

The proofs offered by the complainant show 
in the first instance, a valuable discovery, in 
possession and use by him, and that the de- 
fendants have deliberately and to a great ex- 
tent violated his right. The case, accordingly, 
must turn upon the weight and effect of the 
evidence produced by the defendants to coun- 
teract this proof. The idea, advanced on the 
argument, that the plaintiff must, in addition 
to his patent, pr^ait full evidence that he is 
the first inventor, is not supported by the 
adjudged cases on the reasons on which they 
proceed. When this kind of proof has been 
called for preliminarily, a very slight degree 
of evidence has been regarded as sufficient to 
put the defendant on his justification. The 
testimony of eminent chemists, and of books 
of reputation in the sciences and arts, are com- 
petent evidence to this point, and, in the pres- 
ent case, show, in the first instance, that the 
discovery claimed by the specification was not 
known in the arts prior to the patent ob- 
tained by the plaintiff. 
Direct testimony is given by James W. 



White that the patented discovery was known 
to him in 1832, and was in use in the United 
States at that time, and subsequently, in the 
preparation of coloring liquids. This testi- 
mony is so assailed as to throw great doubt 
upon the accuracy of the witness, either as to 
dates or the particulars of the composition of 
which he speaks. He also stands in direct 
contradiction with Thaddeus Davids, and the 
weight of evidence would tend to give the 
higher creditto Davids, independent of which 
the coui-se of conduct of the defendant is in 
strong corroboration of Davids' testimony; 
and it appears to me that, as the proof stands, 
it is established, against the evidence of 
White, that the defendants did manufacture 
the precise article patented by the plaintiff, 
using his discovery and descriptions as the 
means of caiaying on the opei-ation. This con- 
clusion as to the main fact does not neces- 
sarily involve any contradiction of the affi- 
davit of the defendants. It was not neces- 
sary that they^ should have any personal 
Icnowledge or superintendence of the details 
of the manufacture. They are, however, le- 
gally responsible for the acts of their agents, 
acting for their interest and within the scope 
of their authorization, and, upon the facts in 
proof, the legal implication of the personal 
concurrence and knowledge of the defendants 
as to those acts of their agents wiU dispense 
with all direct proof to that point. It seems 
to me the defendants have failed to prove that 
the subject-matter of the patent was known 
and in use previous to the grant to the plain- 
tiff, as also that their manufactm-e is not 
an infringement of the plaintiff's discoverj'^; 
and the evidence on the part of the plaintiff 
being sufficient, in the fii"st instance, to estab- 
lish his right, he is entitled to relief on this 
bill. 

The course of this court, however, is not to 
grant a peremptory injunction in patent cases, 
where the right is in controversy and has not 
been settled by trial at law, or where the 
possession has not been quiet or undisputed 
in the patentee, for a long period of time. 
The acts of infringement on the part of the 
defendants commenced as early as 1838 or 
1839, and no reason is shown why the pkiintiff 
has suffered it to go on for so long a period 
without enforcing his right under the patent. 
That right, undoubtedly, is not to be regarded 
as waived or impaired by such delay, but it 
deeply affects his claim to the equitable in- 
terference of the court for the purpose of ar- 
resting or breaking up the operations of the 
defendants, absolutely. It being understood 
that a suit at law is pending, in which the 
right can be fully iuvestigated and settled 
and the credibility of the confiicting testimony 
be properly weighed and adjusted, the case 
is a proper one for a provisional, and not an 
absolute, injunction. 

A decree will, accordingly, be rendered that 
the defendants keep an account of all coloring 
liquids made or vended by them since the 
filing of this bill, and claimed to be in viola- 
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tion of the plaintiff's patent, and render such 
Jiccount on oath at the office of the clerk of 
this court on the first Monday of April next; 
and, on their failure to render and file ^uch 
account, that a peremptoiy injunction issue. 

[For hearing on motion for a new trial, see 
Case No. 13,3C8.] 



STEVENS (GIBSON v.). See Case No. 5,401. 



Case Wo. 13,398. 

STEVENS et al. v. GILL et al. 

[1 Morr. Jlin. Rep. 576.] 

Circuit Court, D. Colorado. Oct. 25, 1879. 

Mines and Mixing— "Lode" on "Vein" Defined 
— "In Place" Defined. 

[1. Where a lode or vein exists in defendant's 
claim, and the line of contact between the 
porphyry and lime rock extends some dis- 
tance into an adjoining claim owned by plain- 
tiff, the question whether the apex of such lode 
is in plaintiff's claim, so as to entitle him to 
follow it downward into defendant's claim, is to 
be determined by iinding whether, in the part 
lying in plaintiff's claim, there is something of 
value, — not of economical value for treatment, 
hut something ascertainable, something beyond 
a mere trace which can be positively and cer- 
tainly verified as existing in the ore. In the 
case of silver, such value must be reckoned 
by ounces, one or more, in the ton of ore; 
and if that amount is shown, it is enough, other 
conditions being satisfied, to establish the ex- 
istence of a lode.] 

[Cited in Shreve v. Copper BeU Min. Co. 
(Mont) 28 Pac. 320.] 

[2. Whether or not that which is commonly 
called "the contact" is to be regarded as a 
lode or vein, is to be judged of by its value, 
whatever may be the rule in regard to true fis- 
sures; and it is immaterial whether the mate- 
rial found is or is not sometimes or often as- 
sociated with valuable ore in the deposits of the 
neighborhood.] 

[3. "In placp," as used in the act of congress 
in respect to veins or lodes, means in the gen- 
eral mass of the mountain, as distinguished 
from merely on the surface or covered only 
by the movable parts called "slide" or "de- 
bris."] 

[This was an action at law by William H. 
Stevens and others against Andrew W. Gill 
and others to determine conflicting claims to 
mining property.] 

G. G. Symes, W. S. Decker, J. Y. Marshall, 
and C. S. Thomas, for plaintiffs. 

Hugh Braler, E. O. Wolcott, Hii-am P. Ben- 
nett, and T. M. Patterson, for defendants. 

HALLETT, District Judge (charging jury). 
Having heard the counsel, you ought now to 
be prepared to decide the questions in con- 
troversy between these parties. There is 
some difficulty upon the pleadings here in de- 
termining precisely what extent of ground is 
in controversy between the parties. The 
plaintiffs claim, by their declaration or com- 
plaint, the ground which is within the line 
of the fii-st incline on the Bull's Eye lode,— 
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that is to say, they claim that the defendants 
have ousted them from that portion of the 
lode which lies within the Silver Wave loca- 
tion. Pui-ther on, as you have heard from 
the evidence, the defendants, or some of 
them, are in the occupation of the same claim 
by more extensive workings. That point is 
called the "main incline" on the Silver Wave 
lode; and there, as I think, Mr. Doyle told 
you, in his evidence, the workings of the de- 
fendants are quite extensive. It is a little 
extiuordinary that the action should be 
brought for a small poi-tion only of a claim, 
if the plaintiffs do, in fact, claim the whole 
of it; and I am a little at a loss to determine, 
from the pleadings or from the statements of 
counsel, what the extent of their damage is 
in respect to the Silver Wave claim. I think, 
however, we ought not to be governed pre- 
cisely by the statement in the complaint as 
to their location. If you find for the plain- 
tiffs, you ought to find some part or portion 
of the northern end of that claim as belong- 
ing to them, so that the precise matters as 
adjudged between them may be determined. 
That is to say, you ought to find a certain 
number of feet, extending from the north 
end of the claim, as their property, without 
adhering precisely to the points stated in 
the complaint. You will remember I asked, 
at the close of the testimony, some of the 
witnesses to give the distance from the north 
end of the claim to the first and second in- 
cline, and to the shaft on the Bull's Eye 
claim opposite the main incline on the Silver 
Wave workings. These distances were given: 
To the first incline, 45 feet; to the second 
incline, 135 feet; and to the shaft opposite 
the Silver Wave workings, 250 feet. Probar 
bly the theory of the plaintiffs is that some- 
where, at a point between the second incline 
of the Bull's Eye and the main incline of 
the Silver Wave, or at the shaft opposite 
that incline, the lode passes from their 
ground into that of the defendants; and, as 
I said before, if you find for the plaintiffs, 
I think you ought to determine with some de- 
gree of certainty what that point is. 

Now, you have observed, in general, that 
the parties here have no controversy as to the 
surface of the ground. The defendants' loca- 
tion lies pai-allel with and alongside the 
plaintiffs' location, and immediately east of 
it. So far as the ground in dispute is con- 
cerned, there is no conflict on the surface, 
but the plaintiffs claim the right to pursue 
the lode, which they say they have in their 
own territoiy, out of their territoi*y and into 
that of the defendants. Upon that the prin- 
cipal question relates to the top and apex of 
the lode, as to whether it is within the plain- 
tiffs' location or in that of the defendants', 
and as that is the principal point in the ease, 
I have written what I wish to say to you 
upon that subject as follows: 

Upon the evidence before you it may be as- 
sumed that there is a lode in the Silver Wave 
location, and the principal question for your 
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consideration is to determine the . situation of 
the top and apex of that lode with reference . 
to the two locations. You have ohserred that 
tlie claims are continuous and parallel to each 
other, the defendants' claim lying immediately 
east of that owned by the plaintiffs. The act 
of congi'ess provides that one who locates and 
acquires title to a vein may follow it to any 
depth within the end lines of his location, al- 
though in its downward course it may enter 
the land adjoining. And so, also, as to all 
other veins having their tops within the sur- 
face lines of the location extended downward 
vertically. So that it is often a question 
whether the top and apex of the lode is in 
one place or another, as the matter of owner- 
ship may turn on that point. And that is the 
main question in this case, for, if the plaintiffs 
hold the top and apex of the lode in their 
ground, they may, by the express language of 
the act of congi-ess before mentioned, follow 
it from their own territory into that owned by 
defendants. That proposition may be stated 
in other language, as, whether the lode is to 
be found 'in plaintiffs' ground, and thence ex- 
tending eastward into defendants' ground, or 
in defendants' ground only. On that general 
subject, you have obseiTed that the witnesses 
concur hi saying that the line of contact be- 
tween the porphyiy and lime rock extends 
more or less definitely into plaintiffs' territory 
for a distance of about 100 feet. They are not 
agi'eed whether the poi-phyry rock overlying 
the lime is in massive condition, or in the 
condition of slide or debris on the surface of 
the mountain. Nor are they agreed whether 
the material found between the lime and por- 
phyiy is of the eountiy rock or vein matter, 
and whether it is of value. 

It will serve our pui-pose to put out of view 
for the moment those points relating to this 
line of contact in which the witnesses are not 
agreed, and consider whether, upon the' as- 
sumption that the line of contact between por- 
phyiy and lime extends from plaintiffs' ground 
into that of defendants', without more; that 
is to say. without anything of value therein, 
so far as it is found in plaintiffs' ground, it 
may be regarded as a lode or vein, within the 
meaning of the act of congress. And that is 
easily answered in the negative. For, what- 
ever may be said of true fissures, it must be 
conceded that the joinder or .union of rocks 
differing in character, or of the same char- 
acter, is not in itself a lode or vein. And if, 
in some space between such roclis, there is 
found a material which sometimes or frequent- 
ly exists with the valuable ore in lodes, the 
case is not different As to all such contacts 
and all such deposits as are found in the neigh- 
borhood of Leadville, a lode cannot exist with- 
out valuable ore. But, if there is value, the 
form in which it appears is of no importance, 
whether it be iron or manganese, carbonate 
of lead, or something else yielding silver, the 
result is the same. The law will not distin- 
guish between different kinds and classes of 
ore, if they have appreciable value in the 
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metal for which the location was made. Nor 
is it necessary that the ore shall be of econom- 
ical value for treatment. It is enough if it is 
something ascertainable, something beyond a 
mere trace, which can be positively and cei-- 
tainly verified as existing in the ore. In the 
case of silver ore the value must be reckoned 
by ounces, one or more in the ton of ore, and 
if it comes to that it is enough, other condi- 
tions being satisfied, to establish the existence 
of a lode. 

If, therefore, you find, from the evidence, 
that there is a Ime of contact between por- 
phyry and lime in plaintiffs' ground, extending 
thence into defendants' ground, and in some 
space on that Ime there is a material differing 
from the enclosing rocks, by whatever name 
that material may be called, in respect to 
whether it is a lode or vehi, it shall be judged 
according to its value. And this is tme wheth- 
er the material so found is or is not such as 
is sometimes or often associated with valuable 
ore in the deposits in the neighborhood of 
Leadville, whatever the rule may be as to true 
fissures wjiat is commonly called "the contact" 
is not, in the absence of valuable ore, to be re- 
garded as a lode or vein. Nothing will be 
said in this connection as to wliat rule shall be 
applied in the ease of interi-uptions in the ore 
body, or barren spaces in the contact, when 
it has been proven to be of value to some ex- 
tent from the surface. Because, upon the evi- 
dence before you, whatever your conchision 
may be as to the value of the material in "the 
contact," you will probably find it to be con- 
tinuous from a point a little below the surface 
in the first incline down to that place in de- 
fendants', ground from which valuable ore was 
taken. If, then, you say that the material in 
what the witnesses call "the contact" through- 
out plaintiffs' ground is not of appreciable 
value in silver, within the rule already given, 
there is no lode or vein in that place, and the 
law is with the defendants. On that point, 
however, the evidence is contradictory. And 
if, on the other hand, you find from the evi- 
dence that the material is of value, and that 
it is continuous fi'om plaintiffs' gi'ound into 
that owned by defendants, a further question 
will arise as to whether it is "in place." The 
act of congi'Qss speaks of veins or lodes "in 
place," by which, according to our intei-preta- 
tion, it is required that the vein or lode shall 
be in the general mass of the mountain. It 
may not be on the surface, or covered only by 
the movable parts called "shde" or "debris." 
But if it is in the general mass of the moun- 
tain, although the enclosing rocks may have ' 
sustained fracture and dislocation in the gen- 
eral movement of the country, it is "in place." 
In this instance, it is claimed by defendants 
that the porphyry overlying the lime is not in 
place anywhere in plaintiffs' ground, and, if 
that be true, it caimot be said that the lode 
is in place, if one exists there. The distinc- 
tion to be made is whether the porphyry in 
plaintiffs' ground is part of the general slide 
and debris of the mountain, or stands In its 
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original position in tlie structure of that forma- 
tion. It is euougli if it is found in place at 
any point west of plaintiffs' east line, for, in 
tiais instance, the lode, if there is one, must 
come into place with the overlying rock. Up- 
on this explanation, if you are able to say, on 
the evidence, that there is a lode, and that it 
is in place in plaintiffs' ground, and that it 
descends thence into defendants' ground, j'om* 
verdict should be for the plaintiffs. If there 
is no lode, or it is not in place in plaintiffs' 
ground, j^our verdict should be for the defend- 
ants. 

So much, gentlemen, as to the principal 
points. I ishould have said to you before that, 
as to the ground claimed by the defendants 
and plaintiffs you may, upon the paper title 
given in evidence, and upon the proof of oc- 
cupation given by each of the parties, assume 
tliat they are the owners of their respective 
claims, and that each is entitled to the gi-ound 
in his own location, subject to the quahfieation 
I have stated. 

As to the weight of evidence and the bur- 
den of proof, I have been asked to say to you, 
and I say accordingly, that it is upon the 
plaintiffs. It is upon them because they are 
the plaintiff's in the action, and they are re- 
quu-ed to prove their right of action as against 
the defendants; and, also, because, in cases 
of this kind, where one party seeks to go out 
of his own territory into that claimed by an- 
other, the burden is upon him to show his 
light to ^0 so,— that is to say, he must prove 
by a preponderance of testimony that he has 
a lode witliiu his own territory, and that he 
has the top or apex of it, in order to go out 
of his own territory, in pursuit of that lode. 
He cannot, otherwise, claim the right to enter 
ground, or enter upon the possession of it not 
within his own location. So that, upon that, 
the burden is upon the plaintiff's to show to 
you by preponderance of testimony, if I may 
so express it, that they have the lode within 
their own ground, according to the definition 
which I have given you, and that it proceeds 
from thence into the ground claimed by the 
defendants. 

A further question, if you find for the plain- 
tiffs, as to the damages to which they are en- 
titled: They have claimed in their complaint 
and tliey are entitled to recover if they own 
the lode, for the ore removed by the defend- 
ants in this first incline. You remember what 
the testimony was upon that subject. You re- 
member the statements made by Mr. Doyle, 
and about his statement as to the value of the 
ore removed by the defendants from that in- 
cline; and if the plaintiff's are entitled to that 
ground, they are entitled also to recover the 
value of that ore. 

I do not think of anj-thing more, gentlemen, 
which it may be important to say to you. The 
principal question for your consideration is 
contained in this writing which I will hand to 
you, and you may take with you to your room. 

See note to Stevens v. Williams" [Case No. 
13,413]. 
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STEVENS V. GLADDING et al. 
[2 Curt. 608.] i 

Circuit Court, D. Rhode Island. June Term, 

1856. 

Account — CopymGHT— Comjiissions. 

Commissions received from the sales of a 
pirated map, are profits which must be ac- 
counted for by the commission merchant, on a 
bill by the proprietor of the copyright. 

[This was a suit by James Stevens against 
Rcyal Gladding and Isaac T. Proud to re- 
strain the infringement of a copyright. 
There was a decree dismissing the bill, 
ease unreported. See note to Case No. 13,- 
400.] 

This case was remanded by the supreme 
court of the United States to this court, 
with directions to award a perpetual injunc- 
ticn, as prayed for in the bill, and to take 
an account of the profits received by the 
defendants from the sales of the map, the 
copyright whereof was found to belong to 
tlie complainant, and for such further pro- 
ceedings in conformity to the opinion of 
that court as to law and justice shall ap- 
pertain. See 17 How. [58 U. S.] 455. In 
obedience to this mandate, the causa was 
referred to a master to take an account of 
profits. His report shows, that the defend- 
ants, who were booksellers, received copies 
of the map from the publisher thereof for 
sale on commission; and he reports the 
amount of the commissions received by the 
defendants from such sales, and refers to 
■the court the question whether the commis- 
sions, so received, are profits within the 
meaning of the order of reference. 

Mr. Stevens, pro se. 

Mr. Ames, contra. 

CURTIS, Circuit Justice. I am not aware 
that this question has ever been made in a 
copyright or patent cause. That commis- 
sions may be considered profits for some 
purposes is settled. In Waugh v. Carver, 2 
H. Bl. 235, and Cheap v. Cramond. 4 Barn. 

6 Aid. 663, it was held that a participation 
in commissions was such a participation in 
profits, us to constitute the participants part- 
ners. So, no aoubt, if one partner should, 
by a clandestine agreement with a third per- 
son secure to himself a commission for busi- 
ness in which his firm was interested, he 
would be held to account for it as so much 
profits. Carter v. Home, 1 Eq. Cas. Abr. 

7 ("Account" A) pi. 13. As between part- 
nois, all gains which equitably belong to the 
firm, but which are clandestinely received 
by one partner, are accounted the profits of 
th? firm, and he is compellable to account 
therefor. Story, Partn. § 174. It is quite 
immaterial in such a case, whether the gain 
has arisen from the difference between the 
cost of an article, and the price at which it 

1 IReported by Hon. B. E. Curtis, Circuit Jus- 
tice.] 
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is sold, or from personal services of the 
partner. The principle is, tliat he has re- 
ceived some gain or profit, to which the 
firm is equitably entitled; and a court of 
equity forces on him the character of a trus- 
tee, and compels him to account for it. 

The jurisdiction in cases of copyright rests 
upon a similar principle. If the proprietor 
will waive his action for damages, he may 
have an account of profits; upon the ground 
that the defendant has, by dealing with his 
property, made gains which equitably belong 
to the complamant. And I perceive no 
sound reason for restricting those gains to 
the difference between the cost and the sale 
price of the map or book, or limiting the 
right to an account to those persons who 
have sold the work solely on their own ac- 
count He who sells on commission, does in 
truth sell on his own account, so far as he 
is entitled to a percentage on the amount of 
the sales. What he so receives is the gross 
profit coming to him from the proceeds of 
the sales. And what he so receives, dimin- 
ishes the net profit of the one who employs 
him to sell- When the latter is called on to 
account, he has an allowance for the com- 
missions he has paid; because those sums, 
though part of the gross profits of the sales, 
he has not received. That part of the prof- 
its of the sales being in the hands of the 
commission merchant, the consignor is not 
accountable for them. But why should not 
the commission merchant, who has them, ac- 
count for them? He was liable to an ac- 
tion for damages for selling. That right is 
waived. I think he should pay over to the 
proprietor, in lieu of the damages, the gain 
he has made from the sales. It does not 
seem to me, that the term "profits" neces- 
sarily, or, when construed in reference to 
the subject-matter, properly, has so restrict- 
ed a meaning as to exclude commissions re- 
ceived from the proceeds of sales of the 
property of the complainant. 

Let a final decree be entered for the 
amount of the commissions reported by the 
master, and for a perpetual injunction and 
costs. 
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STEVENS V. GLADDING et aL 

[8 N. Y. Leg. Obs. 297.] 

Circuit Court, D. Ehode Island. July 18, 1850. 

CoptitiGHT— Sale under Execution of Plate — 
What Passes to Pukchaser. 

A purchaser under a sheriff's sale of a cop- 
perplate on which a 'map is engraved acquires 
the right to take impressions therefrom and sell 
them. 

This was a qui tam action brought against 
the defendants [Royal Gladding and Isaac T. 
Proud], to recover certain penalties under 
the act of congi-ess for the protection of 
copyrights [4 Stat. 436]. The plaintiff [James 
Stevens] was the author of a map of Rhode 
Island, and sued the defendants, who are 
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booksellers at Providence, R. I., for selling 
copies of the map. The defendants, among 
other things, justified their selling the maps 
under the title of Isaac H. Oady, procured 
by the purchase of the copperplate under 
an execution in a state court against the 
plaintiff. The great question was, what 
passed to the purchaser under the sheriff's 
sale? Did he purchase the right to print 
maps from the plate and sell them, or did he 
purchase simply the material? In other 
words, did he acquire any copyright privi- 
leges by the purchase, and were those rights 
in the plaintiff liable to be sold and divested 
by an execution? If they could be, then the 
defendants, acting under the authority of 
Cady, the purchaser, claimed to be justified. 
If not, then it was claimed they were liable 
to the penalty given by the act of congress. 
The proof established the authorship, and 
the taking of the necessary steps required 
by the act to secure the copyright, and the 
sale of copies by the defendants. On the 
other hand, there was established the sale 
of the plate under the execution against 
plaintiff, the purchase by Cady, and his au- 
thority to defendants to sell the maps. As 
this case presented the same points as in the 
case of Stevens v. Cady [Case No. 13,395], 
in the equity side of the same court, some 
time before, and passed upon by the same 
judges, and as the judges respectively ad- 
hered to the same opinions, Justice WOOD- 
BURY read to the jury the following opin- 
ion, Judge PITMAN dissenting from it; this 
division of opinion entitling the parties to 
take the case to the supreme court of the 
United States. 

Henry M. Western, for plaintiff. 

Seth P. Staples and Mr. Aimes, for de- 
fendants. 

WOODBURY, Circuit Justice. This was 
a bill in chancery, averring that the plaintiff 
was the author and proprietor of a certain 
map of the state of Rhode Island; that he 
took out a copyright therefor, and caused an 
engraving to be made of the map, and never 
consented to the sale of it by others, but is 
still the .sole proprietor thereof. It was fur- 
ther alleged that, notwithstanding this, the 
respondent and others confederated together 
to deprive him of his lawful gains, and in 
the year 1846 published and sold another 
map similar in substance to his, with only 
a few trifling alterations and additions; that 
the plaintiff's copperplate engraving of the 
map has for some time been laid aside, with 
a view to engrave said map on steel, and 
yet said Cady is believed in some way, with- 
out his consent, to have obtained and used 
that copperplate, and sold a large number of 
copies thereof, and thus forfeited one dollar 
for every sheet so printed and published; 
that the plaintiff had requested said Cady 
to abstain from publishing more copies, and 
to deliver the plate to him, which he refuses, 
and which the plaintiff prays this court to 
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require and enforce. Certain interrogatories 
were put and i-equested to be answered, and 
oatli was made to the bill, Januai-y 27, 1847. 
The answer avers that some one sued Stev- 
ens, and recovered judgment against him in 
the state court of Massachusetts, April 11, 
1S4G, for $194, and the sheriff levied the exe- 
cution on the plate upon which the map of 
Stevens had by him been engraved, and sold 
the plate at public auction; that it was pur- 
chased by the respondent, as the highest 
bidder, for $230, and that he thereby became 
autliorized to use the same, and did use it 
for striking off maps, which afterwards had 
been sold by him; that without the right 
thus to use it, and sell the maps thus en- 
graved, the plate would be worth only the 
metal, or less than §10. Some evidence was 
put into the case which will be referred to 
in the opinion, when necessary,— the chief 
object being now to present the question, 
fli-st, what property and rights passed to the 
defendant by the purchase of the plate; and, 
next, whether an injunction ought to be 
granted, on all the pleadings and evidence in 
the cause as they now stand. 

The case was argued at the June term, 
1849, by Jlr. Stevens, for himself, and Mr. 
Bradlee, for defendant. 

It is conceded, in the argument in this 
case, that the judgment against the plain- 
tiff was regular, and the sale by the sheriff 
of the engraved plate valid to pass the title 
to the plate itself. But the plaintiff con- 
tends that no right to use it for printing 
maps, nor any part of his copyright to maps 
taken from it afterwards, was thus trans- 
ferred, nor any interest beyond the mere 
metal of which the plate was composed. 
Some general questions seem to be involved 
in this part of the controversy, which are 
first to be considered, and are not without 
difficulty. One is, whether a right to use 
the plate for engraving maps would, as a 
general principle, pass by the sheriff's sale 
of the plate. Another is, whether there is 
anything in the patent laws, or in the na- 
ture of a copyright, which wotild prevent it 
from thus passing to the copies of a map 
struck aftei-wards by the purchaser from 
such a plate. I am inclined to think that 
all the qualities, uses, and powers belong- 
ing to the plate in the condition in which it 
was at the sale, and with which it had been 
invested by the owner of it, composed a 
part of its value. They were a part of its 
design and uses, were incident to the plate 
itself, and where that was duly transferred 
to another, the incident to it, the use of it. 
and its engraving as there practised, must, 
I think, be considered as going with it. This 
question is not beyond doxibt, but clearly the 
levy and sale were not described nor regard- 
ed as so much copper in the form of a plate, 
without any engraving thereon, or, if not 
without the engraving, yet without any au- 
thority to use it. The engraving was as 
much a part of the plate as the copper itself, 



and was as much sold as the raw copper. 
Indeed, the use of the engraving to make 
copies entered more into the value and price 
of the plate than the metal itself, or, as is 
avowed in the answer, much less would have 
been given for the plate. This increased 
value had been imparted to the metal by the 
plaintiff, for the purpose of having the plate 
employed in the engraving, and reaped the 
benefit of this increased value on account of 
the application of the plate to that purpose, 
and its sale for something above $240 more 
than the metal would have brought. Nor 
would a sale so construed have an injurious 
effect on the plaintiff. He not only obtains 
an enhanced price on account of the engrav- 
ing and the use of it with the plate, but his 
copyright to his map is still retained, except 
so far as it may be involved in the copies 
subsequently struck from that particular 
plate by the purchaser. He can enforce his 
exclusive right to all copies struck off while 
he remained owner of it, and can also en- 
force it in similar or improved plates, made 
by himself after the sale, because all the 
copyright to the map is still in him which 
has not been in some way transferred to 
others. He can have the renewal or exten- 
sion of his copyright, too, and protect it 
against everything not embraced in the de- 
cision in Wilson v. Rosseau, 4 How. [45 U. 
S.] 64G. 

A different view from this, not passing th • 
right to use the plate, would, in tnith, ii 
jure both the plaintiff and his creditors. The 
plate would belong to the purcliaser, and the 
light to use it for printing to the plaintiff. 
Its value, so considered, would be much less 
to both; whereas, on our consti'uction the 
value would be enhanced to both. In any 
other view, too, all would not pass which 
was incident to the plate and engraving own- 
ed by him, at the sale, and as he and his 
creditors have been paid for. The plate and 
engraving had before, in practice, been ac- 
tually employed to strike off maps to be 
sold, and the copyright to each to pass to the- 
purchaser of each, as an incident. The us- 
age is often a test of what exists, and what 
was meant to be passed as incident. See 
Taft & Manchester's R. (.Tune, 1849) Id. In 
cases like this, as in patents, the usage is,. 
when selling the means or material or ma- 
chineiy to make a patented article, to con- 
sider the right or license to make it as pass- 
ing at the same time. Brooks v. Byam [Case- 
No. 1,948]; Curt Pat. § 133. Again, the de- 
sign of the parties as to what shall pass, 
is to be inferred from all the circumstances^ 
and when once fairly elicited, should con- 
trol the construction. Here the design in 
having a plate was to use the plate and en- 
graving to strike off maps. The actual pre- 
vious use had corresponded with this design, 
and hence the sale of the plate and engrav- 
ing, while so in use, must be presumed t& 
have been with the design that the purchas- 
er should continue a like use. The princi- 
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pie as to this must lie similar in copyrights 
to "wliat it is in patent rights, and it is set- 
tled that if one has a right to use a patent 
machine, he has also the right to sell the prod- 
uce of it, as flour or brands from patent 
mills, anywhere, unless restricted specially 
in his purchase. Simpson v. Wilson, 4 How. 
[45 U. S.] 709; 3 Mass. Land, 295, 423; Ourt. 
Pat. § 208. 

What passes by the sale of an article, must 
depend on its character and use, too, as in 
one case that would pass as an incident, or 
part and parcel of the property, which in an- 
other would be neither. Duer, Const. Jur, § 
255. Thus, in case of a sale of a patent ma- 
chine, it must involve the right to use it, or 
the purchase would be in vain. So, the sale 
of a patent wagon must pass the patent right 
to use it. So, the sale of patent types, or of 
a patent mill. Suppose one has invented a 
new kind of type, and obtained a patent for 
it, or made stereotype plates of a valuable 
work to which he has the copyright, surely 
In selling the type there passes, not merely 
the metal, but the right to use the types in 
printing, and as surely, in selling the stereo- 
type plates of his own works, he sells the au- 
thority to use them in printing those works, 
or he sells what is worthless, except for met- 
al, and puts a consti-uction on the eonti-act 
calculated to deceive and mislead. Brooks v. 
Byam [Case No. 1,9445], Of the last char- 
acter seems the present claim by the plain- 
tiff, nor could it be well doubted, if Stevens 
himself had, in person, by a private contract, 
have sold this plate, that he must be consider- 
ed as giving his consent and license to all we 
have argued, and as passing the right to use 
the engraving, and to sell maps struck from 
It, including, the copyright to those particu- 
lar maps. I am not aware of any adjudg- 
ed case in point on this subject. Yet a 
case is settled (Sawin v. Guild [Id. 12,391] 
which it is supposed, in Ourt. Pat. p. 180, § 
10, so holds) that these conclusions "may ad- 
mit of a doubt." But what that case decid- 
ed was that a sheriff who seized and sold 
some patented machines of an inventor was 
liable to a penalty imder the act of congress 
of April 17, 1800 .[2 Stat. 37]. That act was 
designed to punish a person for making or 
selling, without a license, machines like those 
which had been patented by another. There 
could, as before stated, be little doubt that 
such machines were liable to be seized and 
sold to pay the patentee's own debts. That 
was not denied there. But the gist of the 
complaint, under the statute, must be tiiat 
the defendant, without any pretence of pur- 
chase, license, or right, imitates the plain- 
tiff's patent or copj^right. 4 Stat. 436, § 6. 
That was considered not to have been done 
or attempted there. Furthermore, it is true 
that there the machines had not been used 
after the purchase, so as to indicate whether 
the parties supposed the patent right to use 
them had passed with the timbers and irons 
of them, or not, and the judge Intimated that 
23FED.CAS. — 2 



the purchaser, if so using them, must do it 
at his own risk and peril. So he must; but 
I do not understand the judge there to de- 
cide, or even lay down as an obitei* dictum, 
that such right did not pass, though he might 
well consider it as a doubtful and unsettled 
question. 

The next consideration in this inquiry is 
whether all passed by the public sale by the 
sheriff which would have passed to a pri- 
vate conveyance or bill of sale from Stevens, 
the author. In ordinary sheriff's sales of 
property, every interest and incident is trans- 
ferred as effectually as If made In pei-son by 
the debtor. The law acts for the debtor, and 
does the same which he could. The sheriff 
is virtually his agent in selling, and acts in 
his behalf no less than for the creditor. So, 
everything passes by operation of law to 
heirs, without any pei-sonal interference of 
the foi-mer owner, as effectually and fully as 
if he himself conveyed the property. So is It, 
also, in case of a bankrupt's property, pass- 
ing to his assignees without any conveyance 
by him, in England (Hesse v. Stevenson, 3 
Bos. & P. 578; Curt. Pat. p. 226, note); though 
in some states, and under some systems, a 
formOjl assignment is required. 

The second general question then arises, 
whether there is anything peculiar to the pat- 
ent laws, or laws of copyright, or in the na- 
ture of those rights, which prevents their 
passing in this way by sale by the sheriff, to 
the extent of the use of the plate, and the 
right of sale of copies of the map tlms en- 
graved, by the purchaser after he buys. The 
first objection falling under tJiishead is that 
a copyright cannot, by the act of congress, 
pass without an assignment in wx'iting by the 
author, and recorded in the patent office, or 
state department. This, however, in respect 
to recording, has been construed as applying 
to third persons, and not between parties to 
a sale of a copyright Webb v. Powers [Case 
No. 17,323], See cases, like decisions, as to 
the recording of patent rights, as between a 
patentee and a purchaser: Pitts v. Whitman, 
[Id. 11,196]; Case of Jlodern [unreported]; 
Curt. Pat p. 227; 2 Newff. Rep. Halden & 
Curtis. In this case the sale was between 
these parties in a legal view, the sheriff act- 
ing for Stevens, and the question arising be- 
tween him and the purchaser, and not as to 
third persons without notice. It is of yearly 
occm-renee, too, that coijy and patent rights 
pass by bequest, and yet the bequest is not 
recorded In the patent office. 

Again, the act of congress applies to the 
sale of a portion of a patent right itself, and 
not of a machine or manufacture, as passing 
with them merely a right to use these last 
In the ordinary way. These sales are not 
meant to be required to be in writing, are 
not so usually in practice, and It would be 
very vexatious to renuure them to be.- It is 
a mistake, also, to suppose that copyrights 
themselves, or patents are not assignable 
sometimes, except in writing, or by voluntaiy 
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act of the patentee. When they pass to ex- 
ecutors or administrators, it is without writ- 
ing, and when they pass to creditors by a 
levy, it is often not voluntary, and if under 
the bankrupt law, it is, at times, without any 
writing. The act of congress refers to sales 
by the patentee under contract, as just ad- 
verted to. The writing is provided for there, 
too, for the sale ot a separate and independ- 
ent copyright, or a part of one; and not for 
a whole or a part, as incidental to a machine 
or a plate, and connected with these, and as 
if under a practical license to use them. A 
license to use a copyright or a patent I'ight 
need not be either in writing or recorded. See 
cases post. So in all sales of patented arti- 
cles, it is not necessary, as already shown, to 
reduce to writing and record the transfer of 
them, or of the patent right to the articles 
made and sold. The sale of the article is uni- 
versally decreed a sale of the patent right to 
use it, or, in other words, a license to use it. 
That is the principle of the transaction. Any 
other restricted views would embarrass the 
business of the whole community, and be 
most fatal to the patentees and authors them- 
selves. In any other view, the materials and 
machinery to make a patent medicine might 
be bought, with no right to make it, or the 
medicine itself be purchased with no right to 
swallow it. Hence, by a mere public sale or 
license, many patent rights, and doubtless 
some copyrights, are daily used, and legally 
u.«;pd. 

A parol license is enough to authorize a 
printing and publishing, now, of a manu- 
script of another. 2 Mer. 434; Jac. 34. 
Here, then, at all events, the sale by the sher- 
iff for Stevens, may well be considered a 
license, in law, if not in fact, by the agent of 
both parties, for the purchaser to use the plate 
and engraving, and the maps stniek from 
them. And there is nothing in the patent 
laws, or in sound principle, which should, be- 
tween the pai-ties, avoid such a license, when 
given, as here, for a good consideration, be- 
cause it was done by parol or not recorded. 
Power V. Walker, 3 Maule & S. 7; 4 Camp. 
8; 2 Starkie, 33G; Brooks v. Byam [supra]; 
Curt. Pat. §§ 195. .197; Woodworth v. Ed- 
wards [Case No. 18,014], and cases there cit- 
ed. 

Something is said of a consent in writing 
and attested, being required to justify from 
a penalty one who prints and sells a copy- 
right book of another. See section 6 of Act 
Feb. 3, 1S31 (4 Stat. 437). But this is where 
the person printing and selling is not entitled 
to do it, or is acting entirely without right or 
title, in any way, In point of law. He must 
then have such a writing to exonei-ate him. 
That is not this case. Indeed, if an actual 
conveyance from the author of the map was, 
in a case like this, necessary to pass the right 
to a purchaser to use the plate in striking o£E 
copies, there would bfe strong equity in a 
court of chancery to make it on a state of 
facts such as exists here. 



In conclusion: By these views it will be 
seen that a sale of this plate, and the inciden- 
tal right to use it, with the engraving on it, is 
deemed as valid as if made by Stevens in per- 
son, and that Stevens, in such a sale without 
a written assignment, recorded in the proper 
office, must, in point of law, be considered as 
giving his consent or license to this use of 
the plate, througli the sale of It by the sher- 
iff for his benefit, and fot a reasonable con- 
sideration paid for both the use and the plate 
by the defendant; nor can such a use of It, 
as before shown, injure the rights or interests 
of Stevens, but, on the contrary, increases 
their value. He is left to exercise all the 
rights not parted with on that occasion, and 
probably is still using, or preparing to use, 
them with another plate, nothing having 
passed from him but this particular plate, 
and the engi-aving on it and the right or li- 
cense to use them, which was incident to and 
involved in them, and fully paid for. It is 
stated in the bill that this plate had been 
used for some years, the demand for maps 
from it chiefly supplied, and the plaintiff was 
preparing to complete another plate, with 
improved materials and in better style. Now, 
if after all this, if after a auasi license to 
use, no less than, a sale of his old plate to a 
third person for a valuable consideration, by 
au agent appointed by law, the author thinks 
proper to revoke the license, it will be seen 
hereafter that no court of equity can coun- 
tenance it as if It was equitable and just, by 
lending to such an attempt an extraordinaiy 
remedy in equitj-, unless there was mistake or 
surprise, and unless the sum paid to him, or 
the officei's for him, is first refunded. 

But, before examining the last considera- 
tions, there seems to be another ground set 
up against the sale by the sheriff, which 
comes under the present head, and €his is, 
that a copyright or patent right is not liable 
at all for the debts of an author or patentee. 
But it has been deliberately decided that a 
patent for making paper out of straw, etc., 
passed by operation of law to pay the debts 
of a bankrupt, in respect to such a patent, 
obtained even after bankruptcy. Lord Al- 
vanley, C. J., says, in Hesse v. Stevenson, 3 
Eos. & P. 578: But If he avail himself of 
his knowledge and skill, and thereby acquire 
a beneficial interest "which may be the sub- 
ject of assignment, I cannot frame to myself 
an argument why that interest should not 
pass in the same manner as any other prop- 
erty acquired by his personal Industry." "The 
plaintiff here was none the less a debtor than 
if a banknipt law existed, nor were the de- 
fendants any the less purchasers for the cred- 
itors, nor should any of his property of any 
kind, and especially his personal estate, be 
withheld from creditors anj' more than un- 
der a bankrupt law." Sawin v. Guild [Case 
No. 12,391]. This idea may have arisen 
from the circumstance that, once, a manu- 
script was not regarded as passing to as- 
signees or creditors, but that rested on par- 
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ticular reasons. Burrows, 2394-2397; Curt. 
Copyr. p. So, note 8G. See a provision in our 
own statute on tliis. But now, by 5 & 6 
Vict e. 45, all the copyrights are made per- 
sonal property, and may be bequeathed or 
distributed, lilce other personal property. 
Curt Pat 218, note. A copyright now clear- 
ly passes to assignees of a bankrupt 2 Russ. 
& R. 385, 302; 17 Ves. 338; 2 Kew Reports, 
G7; Curt Copyr. 231; Longman v. Tllpp, 5 
Bos. & P. 70. The case of Sir "Walter Scott's 
copyright going towards the discharge of his 
debts, is familiarly known to most of the lit- 
erary world. 

I understand, from my colleague, who will 
soon present his views, that he does not con- 
cur in mine, that the right to use this plate 
in strilving off copies of the map passed to the 
defendant by the sale. But there is another 
question arising in the case, yet to be con- 
sidered, and before referred to, on which I 
believe we do not differ; that is, whether the 
exti-aordinaiy mode of relief by injunction, 
aslced here in equity, ought to be granted, 
where the title is in controversy, without a 
previous offer to restore the money paid by 
the sale of the plate. A party in chancery, 
who seeks equity, must first do equity; and 
till tlie rights, if contested, are settled by an 
action at law, it does not seem just to inter- 
fere, unless the complainant, at least, offers 
in his bill to pay back what he or his agent, 
the officer in his behalf, has received of the 
respondent for the plaintiff and his creditors. 
Woodworth v. Woodbury.i Should the com- 
plainant be willing to do this, and move to 
amend his bill for that purpose, it can be al- 
lowed, and there then would be some plausi- 
"ble ground for this relief asked for, though 
not a very decisive one till it is settled at 
law that the right to the use of the engraving 
on the plate did not pass with the plate itself. 
Piatt v. Button, 19 Ves. 447. But it would 
seem palpably unjust in equity to let the 
complainant retain the right in a contested 
and very doubtful case for which he has been 
paid through the sheriff, and not refund the 
money thus received. "Walcot v. "Walker, 7 
Ves. 1; Millar v. Taylor, Burrows, 2401. 

The plaintiff declined to make any amend- 
ment, or to restore the money received. The 
application for an injunction was therefore 
overruled, and the bill dismissed. 

[NOTE. An appeal was taken bv the plain- 
tiff m the case against Cady to the supreme 
court, where the decree dismissing the bill was 
reversed, upon the ground that the purchaser 
at the execution sale of the copperplate did not 
«iereby acquire any right to print therefrom. 
The cause was remanded. 14 How. (55 U. S.) 
528. Upon the rehearing of the case in the cir- 
cuit court an injunction was entered, but the 
plamtiff was denied an account upon the ground 
tliat an account was not prayed for in the bill. 
Case No. 13,395. This last position was also 
reversed by the supreme court, upon appeal, in 
the chancery suit against Gladding et al., when 
it was held that, in copyright and patent cases, 

J^ [See Woodworth v, Rogers, Case No. 18,- 
OIS.J 



an account was incident to the right to an in- 
junction. 17 How. [58 U. S.] 447. The circuit 
court subsequently decided, in the suit against 
Gladding et al., that the commissions on sales 
of the maps must be accounted for as profits. 
Case No. 13,399.] 
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Case No. 13,401. 

STEVENS V. KANSAS PAC. RY. CO. 

[5 Dill. 486.] 1 

Circuit Court, D. Kansas. 1879. 

Patents — Equity Jurisdiction — Statute of 
Limitations. 

1. "Whether state statutes of limitation are ap- 
plicable to suits by a patentee of an inven- 
tion against an infringer to compel the latter 
to account for profits, qusere? 

2. Such suits, when otherwise maintainable, 
are of equitable cognizance, although no injunc- 
tion has issued, and although brought after the 
expiration of the original or extended term of 
the patent 

Bill in equity by patentee against an alleged 
infringer to ascertain the amount of profits 
arising from the use of the patented inven- 
tion, and to compel payment thereof. The 
bill was filed after the expiration of the orig- 
inal and extended term of the patent— it was 
brought, indeed, within three days of the 
lapse of six years after the expiration of the 
extended term. Demurrer to the bill on the 
ground that the matter was exclusively of 
legal and not of equitable cognizance, and 
that the suit was barred by the three and 
five years statute of limitations of the state 
of Kansas. 

Mr. Usher, for demurrer. 
Mr. "Walker, contra. 

MILLER, Circuit Justice (orally). This is 
a bill by a patentee against an infringer 
brought after the expiration of the original 
patent, and also after the expiration of the 
extended term, but within six years after the 
expiration of the extension; when suit was 
brought six years from the expiration of the 
extended term had not expired by three days. 

"Whether the state statute applies to such 
suits as this I am in doubt; and, as I think 
it better to plead the statute than to rely 
upon it by way of demun-er, I shall overrule 
the demurrer, so far as it rests on this 
ground, and allow the same defence to be set 
up by plea or answer. 

In regard to the other question: I have no 
doubt that a bill in equity, when otherwise 
maintainable, will lie in behalf of a patentee, 
although the patent has expired and the case 
is such that no injunction has issued or can 
issue. The infringer is converted into a trus- 



. 1 [Reported by Hon. John F. Dillon, Circuit 
judge, and here reprinted by permission.] 
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tee for the patentee as. to profits made by 
tlie former from the use of the patented in- 
vention; and this is a sufficient ground of 
equity jurisdiction of a hill to ascertain the 
amount of such profits and to compel the in- 
fringer to account for the same. No other 
question is presented or decided. 

The demurrer is overruled, and leave is 
given to plead or answer. Ordered accord- 
ingly. 



Case ]Sro. 13,402. 

STEVENS V. LLOYD. 

[1 Cranch, 0. O. 124.] i 

Circuit Court, District of Columbia. June 
Term, 1803. 

ASSAULT ASD BATTERY — Pl/EA— GeSERAI* IsSDE — 

Son Assault Demesxe — Burden op Proof. 

1. In assault and battery, on the plea of not 
guilty, the plaintiff is not bound to prove that 
the defendant struck or assaulted him first. 

2. But on the plea of son assault demesne, 
the defendant must prove that the plaintiff as- 
saulted him first. 

[This was an action of assault and battery 
by Stephen Stevens against Edward Lloyd.] 

THE COURT instructed the jury that to 
support the issue on his part, on the plea 
of not guilty, the plaintiff was not bound to 
prove that the defendant struck him first or 
made the first assault; but that to support 
the plea of son assault demesne, the defend- 
ant must prove that the plaintiff made the 
first assault. 

[See Case No. 13,403.] 



Case No. 13,403. 

STEVENS V. LLOYD et al. 

[1 Cranch, C. G- 141.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1803. 

Judgment— FoRTHcoMiSG Bond— Costs— Prac- 
tice AT Law. 
If a forthcoming bond has, by mistake, been 
given for a sum less than the judgment, it may, 
on the plaintiff's motion, be quashed, as well 
as the execution issued thereon, upon paying 
the costs of the motion. 

Notice was given to this day of a motion 
for judgment on a forthcoming bond. 

Mr. Swann, for plaintiff, moved to quash 
the bond and execution— the execution hav- 
ing been issued without including costs, by 
an error of the clerk, in supposing that judg- 
ment for $15 in assault and battery would 
not carry the costs. 

Jlr. Youngs, for defendants, prayed that it 
might not be quashed without costs of the 
motion. 

Quashed, at the plaintiff's costs. 

[See Case No. 13,402.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 13,404. 

STEVENS V. MACK. 
[5 Blatchf. 514; i 6 Int. Rev. Kec. 181.] 
Circuit Court, S. D. New York. Nov. 13, ISGT. 
Ixternai. Revenue — Removal of Causes. 
The act of March 2, 1833 (4 Stat. 632). provid- 
ing for the removal into the courts of the Unit- 
ed States of cases arising under the revenue 
laws, brought in the state courts, does not ap- 
ply to eases arising under the internal reve- 
nue laws. 

This was a motion by the plaintiff [Wil- 
liam S Stevens] to quash a writ of certiorari, 
by which this suit, brought in a state court, 
was removed into this court. The parties 
were both of them citizens of the state of 
New York, and the suit was brought against 
the defendant [John Mack] for a cause of ac- 
tion which arose prior to June 30th, 1S64, out 
of acts done by the defendant as an officer in 
the internal revenue service, appointed prior 
to the passage of the act of June 30, 1864 (13 
Stat. 223). 

William Allen Butler, for plaintiff. 
Benjamin K. Phelps, Asst. Dist. Atty., for 
defendant 

BENEDICT, District Judge. By the 50th 
section of the interaal revenue act of June 
30, 18G4 (13 Stat. 241), the act of March 2, 1833 
(4 Stat. 632), which gave to the national 
courts jurisdiction over all cases arising un- 
der the revenue laws of the United States, 
was made applicable to all cases arising un- 
der the laws for the collection of internal 
duties. This provision of the act of June 30, 
1864, was, ho^yever, repealed by the GSth sec- 
tion of the internal revenue act of July 13, 
1866 (14 Stat. 172), and this latter act, by 
express provision, confers upon the circuit 
courts of the United States jurisdiction over 
actions brought against officers appointed 
under, or acting by, authority of the internal 
revenue act of June 30, 1864, or of any act 
in addition thereto or in amendment thereof. 
The jurisdiction conferred by the act of July 
13, 1860, being thus limited to cases which 
come under the act of 1864 and its amend- 
ments, and the 50th section of the act of 
1864 having been repealed, if this court has 
any jurisdiction in the premises, it can only 
be by virtue of the act of March 2, 1833. The 
general terms, "revenue laws of the United 
States," used in the act of March 2, 1833, un- 
doubtedly might, if standing alone, include 
all revenue laws of every description; but, 
used, as they are, in an act entitled "An act 
further to provide for the collection of duties 
on imports," they must be considered as not 
intended to include laws for the collection 
of internal duties. This construction has 
been the one adopted by congress itself, as is 
evident from the enactment, above referred 
to, in the 50th section of the act of June 30, 
1864, while the deliberate repeal of the latter 

1 (Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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section indicates an intention, on tbe part of 
congress, that tlie jurisdiction of the national 
courts, in cases arising under the laws for 
the collection of internal duties, should not 
be derived from the provisions of the act of 
1833. The motion must, therefore, be grant- 
ed. - 



Case Wo. 13,405. 

STEVENS et al. v. NEW YORK & O. M. R. 
CO. et al. 

[13 Blatehf. 104.] i 

Circuit Court, S. D. New York. Aug. 17, 
1875. 

Taxation — Property in Hands of Receivek — 
Injunction against Tax Collectok. 

1. There is no sound principle upon which 
the property of a person or a corporation, 
wliich is placed in tlie hands of a receiver by a 
court of justice, for the purposes of a suit 
pending in such court, can he regarded as being 
thereby rendered exempt from the operation 
of the tax laws of the government within whose 
jurisdiction such property is situated. 

2; Except under very special circumstances 
the power of taxation ought not to be interfered 
with by injuncnon. 

3. In a suit pending in this court for the fore- 
closure of a mortgage" given by a railroad corpo- 
ration, receivers of the mortgaged property 
were appointed by this court. They applied to 
this court to enjoin certain tax collectors from 
executing warrants for taxes assessed on the 
mortgaged property, on the ground of irregulari- 
ties in tlie assessment of the taxes. So far as 
appeared, the warrants were regular on their 
faces and the tax collectors were acting thereun- 
der in good faith, in the discharge of their 
duty. The injunction was refused. 

[This was a bill in equity by John G. Ste- 
vens and others, trustees, against the New 
York & Oswego Midland Railroad Compa- 
ny and others, to foreclose a certain mort- 
gage.] 

Ashbel Green, for receivers. 

John O. Churchill, John C. Perry, E. More, 
Holmes & Smith, Henry "W. Wiggins, Amos 
G. Hull, Archibald C. Niven, L. B. Kern, A. 
N. Sheldon, and Stewait & Read, for tax 
collectors. 

BLATCHFORD, District Judge. This is a 
suit for the foreclosure of a mortgage on 
certain property owned by the New York 
and Oswego Midland Railroad Company, a 
corporation. Pending the suit, John G. Ste- 
vens and Abram S. Hewitt have been ap- 
pointed by this court receivers of the mort- 
gaged property. They now apply to this 
court, by petition, for injunctions to restrain 
the tax collectors of certain towns in the 
state of New York from proceeding to inter- 
fere with the property which is in the hands 
of such receivers, by selling it under war- 
rants to satisfy certain state taxes. One 
ground of the applieaition is, that the imposi- 
tion of taxes on the corporation, or its prop- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



erty, is in violation of the constitution of the 
United States, as impairing the obligation of 
a contract made between the state and the 
corporation. This question has heretofore, 
on a separate argument, been decided by this 
court adversely to the receivers. Hewitt v. 
New York & O. M. R. Co. [Case No. 6,443]. 
The matter has now been argued upon ob- 
jections made by the receivers to the mode 
of assessing the taxes. 

But, a preliminary pbint is taken, that this 
court will not, in this way, examine the 
questions raised as to the regularity of the 
assessment of the taxes. The tax collectors 
are not parties to this suit. This court is not 
a tribunal to which any direct power is con- 
fided to supervise or review the regularity 
of the assessment of the taxes, as on cer- 
tiorari. Nor are the questions raised be- 
tween the adversary parties to a plenary 
suit, with its regular procedure in the way 
of trial and opportunity for review, but they 
are brought up on motion, in a collateral ac- 
tion. It is, however, contended for the re- 
ceivers, that the property in their possession 
is in the possession of this court; that such 
possession cannot be disturbed without the 
consent of this court; and that, before this 
court will consent to part with the posses- 
sion of the property which may be required 
to pay the taxes, it will assure itself that the 
tax collectors are lawfully entitled to sub- 
ject it to the claims for taxes. 

I have heretofore decided that the property 
in the hands of the receivers was properly 
assessed as the property of the corporation. 
There is no prerogative of sovereignty which 
is of higher importance than the power of 
taxation, which includes the collection, as 
well as the assessing, of the taxes. The very 
existence of the state as a government de- 
pends upon the exercise of such- power. Ex- 
cept under very special circumstances, such 
power ought not to be interfered with by 
injunction. The promptness and regularity 
of the collection of taxes are as important 
to the welfare and credit of the government, 
and to its capacity to fulfil its functions, as 
is the collection itself. If any person is ag- 
grieved by the exercise of the authority of 
the tax collector, he has an adequate ulti- 
mate remedy in an action against the wrong- 
doer, with the preliminary remedy afforded, 
of directly reviewing the proceeding accord- 
ing to the method, and before the tribunal, 
provided by the laws of the government un- 
der whose authority the proceeding takes 
place. There is no sound principle upon 
which the property of a person or a corpora- 
tion, which is placed in the hands of a re- 
ceiver by a court of justice, for the purposes 
of a suit pending in such court, can be re- 
garded as being thereby rendered exempt 
from the operation of the tax laws of the 
government within whose jurisdiction such 
property is situated. So far as appears, the 
warrantsinthe hands of the tax collectors are 
regular on their faces, and the tax collectors 
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are acting thereunder in good faith, in the 
discharge of their duty. Under such cir- 
cumstances this court would not hold the 
collectors to be guilty of a contempt of this 
court for levying on the property of the cor- 
poration to satisfy the taxes specified in the 
warrants. That being so, this court will not 
undertake to determine, on affidavits, and in 
a collateral suit, the questions raised as to 
tlie irregularities alleged to have existed in 
the assessment of the 'taxes, or to enjoin the 
tax collectors from executing the warrants. 
The applications for injunctions must be 
denied and the temporary injunctions must 
be dissolved. 

[Subsequently the court made an order of 
distribution of the proceeds of the mortgaged 
railroad and its property. Case No. 13,406.] 



Case ITo. 13,406. 

STEVENS et al. v. NEW YORK & O. M. K. 
CO. et al. 

[13 Blatchf. 412.] i 

Circuit Court, S. D. New York. June 14, 1876. 

Railroad Cojipasies — Moktgage Foreclosure — 
Okdek of Distbibl'tion — Puo Rata Divii>exd. 

1. In directing the order of distribution, in a 
foreclosure suit, of the proceeds of the sale of 
the road and other property of a railroad cor- 
poration, mortgaged by it to trustees to secure 
the principal and interest due on registered 
and coupon bonds, it was provided, that unpaid 
coupons or interest belonging to a class in which 
a part of the coupons or of the interest had been 
paid, should be paid before coupons or inter- 
est falling due at a later period, and before 
the principal of any of the bonds; and that cou- 
pons detached, and in the hands of others than 
the holders of the bonds from which they were 
detached, should be paid before such bonds. 

2. The mortgage provided, that, after de- 
fault, the mortgagees should sell so much of the 
mortgaged property as should "be necessary to 
pay and discharge the principal and interest, 
according to the tenor thereof," of all the 
bonds issued, and there was no provision in 
the mortgage for a pro rata dividend of the 
proceeds of sale among all the bonds and their 
accrued interest. 

[This was a bill in equity by John G. 
Stevens and others, trustees, against the 
New York & Oswego Midland Railroad Com- 
pany and others, to foreclose a certain mort- 
gage. The receivers applied for injunctions 
to restrain the tax collectors from proceed- 
ing to interfere with the property, by selling 
it, under wan-ants to satisfy certain state 
taxes. The applications were denied. Case 
No. 12,405. The cause is now heard on mo- 
tion for an order of distribution. See, also, 
Id. G,443.] 

James Emott, for priority. 
Francis N. Bangs, opposed. 

BLATCHFORD, District Judge. In de- 
ciding, in March last, various questions rais- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



ed in this case, I held that the coupons due 
July 1st, 1873, were not paid by the compa- 
ny or extinguished, and that they are valid 
in the hands of those who hold them (as be- 
tween such holders and the holders of othei-s 
of the bonds and coupons) to the extent of 
the sums for which they hold them as col- 
lateral security, if less than the face of the 
coupons, and, if greater, to the extent of 
the face of the coupons. Further consider- 
ation has confirmed me in the foregoing con- 
clusion. 

I further held that unpaid coupons or in- 
terest belonging to a class in which a part 
of the coupons or of the interest has been 
paid, should be paid before coupons or in- 
terest falling due at a later date, and before 
the principal of any of the bonds; and that 
coupons detached, and in the hands of others 
than the holders of the bonds from which 
they were detached, should be paid before 
such bonds are paid. I have heard a rear- 
gument of this question. The effect of the 
decision, as stated by those who are dissatis- 
fied with it, is, that unpaid coupons or inter- 
est not maturing on or after January 1st, 
1874, will be paid in the ord^ in which they 
became collectible down to and including 
July 1st, 1873, and before payment of any- 
thing on the bonds. It appears that the un- 
paid interest which fell due January 1st, 
1870, is $350 of coupons; July 1st, 1870, 570 
of coupons; January 1st, 1871, .?56 of cou- 
pons; July 1st, 1871, $185 50 of coupons; 
January 1st, 1872, $416 50 of coupons; July 
1st, 1872, $12,246 50 of coupons, and $35 of 
interest on registered bonds; January 1st, 
1873, $16,982 of coupons and $70 of interest 
on registered bonds; and July 1st, 1873, 
$265,540 50 of coupons and $70 of interest on 
registered bonds. The entire interest which 
fell due on and after Januaiy 1st, 1874, is 
unpaid, being, for each semiannual instal- 
ment, $265,424 of coupons and $14,576 of in- 
terest on registered bonds. The total semi- 
annual interest was $280,000. 

Of the unpaid interest which fell due be- 
fore July 1st, 1873, $30,411 50 is in cou- 
pons, and $105 in interest on registered 
bonds. There is no proof of the present 
ownership or condition of any of the $30,- 
411 50 of coTipons, and no evidence as to 
whether they have been detached or not 
from the bonds with which they were is- 
sued. Of the unpaid interest which fell due 
July 1st, 1873, $265,540 50 is in coupons, 
and $70 in interest on registered bonds. No 
coupons which fell due July 1st, 1873, were 
paid, but all of them were at that time de- 
tached from the bonds with which they were 
issued, and became the property of parties, 
named in the evidence, other than the par- 
ties who continued to hold such bonds and 
the unmatured coupons belonging and at- 
ta'ched thereto. Of the interest on register- 
ed bonds which fell due July 1st, 1873, S14,- 
388 50 was paid. 

It is contended that there is no principle. 



(.23 Fed. Cas. page 23] 



(Case No. 13,406) STEVENS 



legal or equitable, whicli entitles the inter- 
est which matured before July 1st, 1873, to 
be paid in the order in which it fell due, and 
before payment of any of the bonds; that 
is not shown that payment of the interest 
was ever demanded and refused; that no 
right to be paid the interest accrued until 
demand and refusal; that, until then, the 
debtor was not in default; that the debtor 
was justified in paying subsequently matur- 
ing interest, even though prior maturing in- 
terest remained unpaid, so long as the pay- 
pient of such prior maturing interest had not 
been demanded; that he is prior in right who 
is prior in the time of presenting his demand, 
when presentment is required; and that 
those who, prior to .Tuly 1st, 1873, received 
their interest, received no preference as 
against those who did not receive their inter- 
est, because the latter did not demand it and 
the former did. 

It is further contended, that the foregoing 
views apply equally to the. interest which 
matured .Tuly 1st. 1873; that there is no 
, proof that payment of any such interest was 
ever demanded from the debtor; and that, 
as to the unpaid coupons which malured 
July 1st, 1873, the present holders of them, 
as purchasers of them from the parties for 
whom they cashed them at their face value, 
acquired, as against such parties as still 
holding the bonds from which such coupons 
were detached, only the right to present the 
coupons for payment and to receive pay- 
ment. The general principle is invoked, 
tbat, where several debts are secured by 
one and the same mortgage, and become 
due, and the mortgage is then foreclosed, 
they will be paid pro rata from the fund, if 
it is insufficient to pay the whole of them;, 
and it is contended that the only exception 
to this rule is, where the mortgage, by its 
terms, creates a preference in favor of some 
of the debts, or where the original creditor, 
as to any which he has assigned, has de- 
signed to confer a right of prior satisfaction 
on the assignee. This general principle be- 
ing applied in the proposed decree in this 
case to all the interest which matured after 
July 1st, 1873, and such interest being re- 
quired to be paid pro rata with the prin- 
cipal of the bonds, it is contended that a dif- 
ferent rule ought not to be applied to the 
interest which matured on and before July 
1st, 1873. The pxincipal contest is as to the 
preference claimed for the ?265,540 50 of un- 
paid coupons which fell due July 1st, 1873, 
the amount of all the other unpaid interest 
which fell due on or before July 1st, 1873, 
being only ?30,482 50. 

The bill in this case sets forth that th€ 
debtor made default, on the 1st of -July, 1873, 
in the payment of the coupons which be- 
came due on that day, and has never paid 
any of such coupons. As the bill is filed by 
the trustees under the mortgage, who repre- 
sent the bondholders, I think this averment in 
the bill is properly to be, taken, as against 



the bondholders, as an averment that the 
coupons which fell due July 1st, 1873, were 
presented, and payment of them demanded 
and refused, and thus default was made, in- 
asmuch as every bond with coupons attached 
to it provides that the interest is payable on 
presentation of the coupons. But, in addition 
to this, I am of opinion that the transactions 
between the debtor and the parties who fur- 
nished the money to cash the coupons were 
such as to amount either to a waiver, on the 
pait of the debtor, of the presentment of the 
coupons, because of a previous mutual under- 
standing that they could not, and would not, 
be paid if presented, or to an actual demand 
and refusal. 

In support of the preference claimed it is 
contended, that, as to interest which matured 
at any given time on and prior to July 1st, 
1S73, inasmuch as some of the parties en- 
titled to receive such interest received it from 
the debtor, and some did not, the former will 
have received a preference, unless the latter 
are now to- be put on an equal footing with 
them. To this it is replied, that there really 
was no preference; that, so long as the debt- 
or was solvent, every party entitled to in- 
terest was paid as he presented his matured 
claim; that, if he did not present it, he took 
the risk of the debtor's becoming insolvent; 
and that he had no special property in, or lien 
on, the funds of the debtor, which could re- 
quire the debtor to set apart funds sufficient 
to pay undemanded matured interest which 
fell due at an earlier date, before paying de- 
manded matured interest falling due at a 
later date. 

I do not think any distinction can be made 
between interest which matured -before July 
1st, 1873, and interest which matured on that 
day, growing out of the fact that payment of 
the latter was demanded and refused, or a 
demand was waived, and that the former was 
not demanded. I do not see how any diligence 
of those of a given class who were paid their 
interest, In asking to have it paid, can be 
imputed as laches to others of the same 
class who did not ask to be paid their inter- 
est, so as to work a virtual preference in 
favor of the former. To give to the latter 
their interest in full, before paying the prin- 
cipal of the bonds, is only to put all tiiose 
in a given class entitled to interest on an 
equal footing; and to put them on such equal 
footing requires, also, that interest maturing 
at an eai-lier date shall be paid before interest 
maturing at a later date. Here are special 
equities, it seems to me, which would be vio- 
lated, if such an inequality were left to exist 
as the exclusion from the full payment of 
interest of some of a given class. There is 
nothing in the terms of the mortgage, in this 
case, which requires such exclusion. On the 
contraiy, the mortgage provides, that, after 
default, the mortgagees shall sell so much of 
the mortgaged property "as shall be neces- 
sary to pay and discharge the principal and 
interest, according to the tenor thereof," of 
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all the bonds issued, and shall, out of the 
moneys arising from such sale, pay the prin- 
cipal and interest which shall then remain 
due and unpaid on the issued bonds. The 
words, "according to the tenor thereof," may 
veiy well be held to embrace the payment of 
interest, according to the times of the semi- 
annual recurrences of interest, and in such 
order. Certainly, there is nothing in those 
words, or elsewhere, in the mortgage, that 
forbids a coui-se which is absolutely neees- 
saiy, unless a result is to be effected which 
will not be a payment of interest according 
to the tenor of the bonds, but will leave some 
part of a given instalment of interest paid in 
full, and the rest of it not paid in full. In 
the ease of Dunham v. Railway Co., 1 Wall. 
[G8 U. S.] 254, the mortgage provided, that, 
in case of default and a sale, all bonds, and 
the interest accrued thereon, should be equal- 
ly due and payable, and entitled to a pro rata 
dividend of the proceeds of sale. Hence it 
was held that there could be no preference 
of past due coupons over the principal of the 
bonds. 

No case was cited on the argument which 
decides the above question adversely to the 
view I take. Most of the cases cited were not 
cases of coupons or interest on numerous 
bonds secured by mortgage, and none of them 
were cases where some interest in a given 
class had been paid and the rest not paid, 
and the fund was insufficient to pay all the 
principal and interest due. The ease of 
Sewall V. Brainerd, 38 Vt. 364, was not such 
a case, nor was the case of Miller v. Rutland 
& TV. R. Co., 40 Vt. 399; and, in the latter 
case, no preference was claimed. 

The above views cover all the questions in- 
volved. But, as to the holders of the un- 
paid coupons of July 1st, 1873, there seems 
to me to be a special equity. It was through 
the advance of money to cash those coupons 
in the hands of the holders of the bonds to 
which they belonged, that such holders ob- 
tained the money for those coupons. On such 
advance, those coupons passed into the hands 
of those who now hold them. But for such 
advance, the coupons in the hands of the 
original holders of them would not have been 
worth their face value, as they were made to 
be by such advance. The original holders 
of such coupons must be regarded as still 
holding the bonds to which such coupons be- 
longed, or, if not, those who hold such bonds 
and subsequently maturing coupons belong- 
ing thereto must be held to be subject to the 
same equities with such original holders. 
No special reasons are shown, in the evi- 
dence, why, as against any of such holders, 
the present holdei"s of the coupons of July 1st, 
1873, are estopped from claiming priority. 
Those who had their coupons of July 1st, 
1873, cashed by means of such advance, re- 
tained the money, and, to permit them now 
to exclude the holders of such coupons from 
being paid in full, and put on an equality 
with the registered interest of July 1st, 1873, 



which was paid in full, would be to permit 
them to work an inequality which would be 
unjust. 



STEVENS V. NEW YORK & O. M. R. CO. 
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STEVENS V. PRITGHARD. 

[4 Cliff. 417; i 10 O. G. 505; 2 Ban. & A. 390.] 

Circuit Court, D. Massachusetts. Sept. 1, 
1876. 

Patents — Combixatiox — Ei/EMEXts — Reissue — 

Ekuoks and Defects in Oiuginal — iSEW 

Invention— Boot and Shoe Making. 

1. If an inventor has produced a new and use- 
ful combination, which composes an organized 
machine, and also made new inventions of a less 
number of elements of the same combination 
than what compose the entire machine, he may, 
with proper descriptions, claim the whole com- 
bination, and also the lesser ones, or ones com- 
posed of fewer elements than what^ake up the 
whole machine. 

[Cited in Herring v. Nelson, Case No. 6,424.] 

2. He may, if he choose, make the several 
claims in one patent. 

[Cited in Herring v. Nelson, Case No. 6,424.] 

3. If, by inadvertence, accident, or mistake, 
\e has failed in his original patent to claim 
any of the lesser combinations not embracing 
the whole machine, lie can surrender his pat- 
ent, and obtain a reissue for any additional 
claims so omitted in the original. 

[Cited in Herring v. Nelson, Case No. 6.424; 
Miller v. Bridgeport Brass Co.. Id. 9.5G3.] 

4. Reissued patents are presumed to be for 
the same invention as that covered by the 
original, unless the contrary appears. 

[Cited in Dedrick v. Casaell, 9 Fed. 308.] 

5. Matters of fact are not open under such an 
issue in a suit for infringement. 

6. The conclusion must always be in favor 
of the validity of the reissued patent, unless it 
appears, upon a comparison of the two instru- 
ments, that, as matter of legal construction, 
the reissue is not for the same invention as the 
original, 

[Cited in Kerosene Lamp Heater Co. v. Lit- 
tell. Case No. 7,724; Smith v. Merriam, G 
Fed. 718; Atwood v. Portland Co., 10 Fed. 
287.] 

7. New features cannot be introduced in a re- 
issue. 

8. Errors and defects may be cured, under 
the condition that no new invention is claimed 
in the reissue. 

9. What was ambiguous may be made clear 
and certain, under the same restriction. 

10. The second claim of the reissued patent 
was different from the second claim of the 
original. 

11. Such a comparison is proper in discussing 
the question, whether a reissue and original 
are for the same invention, but is not decisive 
of the issue, because surrenders are often made 
to correct errors of the party or patent office 
in improperly limiting a claim. 

12. If the new subject of the reissue claim 
does not exceed what was well described in the 

1 [Reported by William Henrj' Clifford, Esq.> 
and here reprinted by permission.] 



C23 Fed. Cas. page 25] 



CCase No. 13;407; STEVENS 



original, or wliat was substantially described, 
suggested, or indicated in the specifications, 
<Irawings, or patent office model, a reissue claim 
cannot be held void, because it secures a dif- 
ferent invention from what was claimed in the 
original. 

This was a bill in equity [by Samuel A. 
"Stevens, trustee, against "William A. Pritch- 
ard], founded upon certain reissued letters- 
patent for an improvement in making boots 
And shoes. , 

The claims of the original patent [No. 141,- 
^57, granted to J. L. Joyce, July 29. 1873] 
wei'e these: (1) In the manufacture of boots 
:and shoes, the insole bevelled from the lower 
side back towards the top, and from the up- 
per, or so as to form a space between the 
<3dge of the insole and the upper, substantial- 
ly as and for the purpose specified. (2) In 
<3orabination with the insole bevelled so as 
to form a space between the edge and up- 
per, as described, the outsole formed with 
a, recess or upwardly projecting edge, sub- 
stantially as and for the purpose described. 

Of the reissue [No. 6,480, granted June 
8, 1875], the following were the claims: (1) 
In the manufacture of boots and shoes, the 
insole bevelled from the lower side back to- 
wards the top and from the upper, or so as 
to form a space between the edge of the in- 
sole and the upper, substantially as and for 
the purpose specitied, (2) In tie manufac- 
ture of boots and shoes from leather, the 
sole constructed with a recess, into whfch 
the insole and the upper at the edge of the 
insole are embedded, the surrounding edge 
of said recess formed fi-om the sole itself, 
within and so as to preserve the outer edge 
of the said sole, tc show as the whole or part 
of the principal or outer sole, substantially as 
•described. 

B. Jlerwin, for complainant, 
J. E. aiaynadier, for respondent 

CLIFFORD, Circuit Justice. Cases arise 
where a patentee, having invented a new 
and useful combination consisting of several 
elements, which in combination compose an 
organized machine, also claims to have^ in- 
vented new and useful inventions, consist- 
ing of fewer members of the same elements, 
and in such cases the law is well settled 
that, if the several combinations are new 
and useful, and will severally produce new 
a,nd useful results, the inventor is entitled 
to a patent for the several combinations, pro- 
Tided he complies with the requirements of 
the patent act, and files in the patent office, 
a written description of each of the alleged 
new and useful combinations, and of the 
manner of making, constructing, and using 
the several inventions. He may, if he sees 
fit, give the description of the several com- 
binations in one specification, and in thai 
«vent he can secure the full benefit of the 
exclusive right to each of the several inven- 
tions by separate claims referring to the 
specification for the description of the inven- 



tions, without the necessity of filing separate 
applications for each of the inventions. 
Separate descriptions of the respective in- 
ventions in one application are as good as if 
made in several applications, but the claims 
must be separate, and it would follow that 
if the patentee by inadvertence, accident, or 
mistake, should fail to claim any one of the 
described combinations, he might surrender 
the original patent and have a reissue not 
only for the combinations claimed in the 
original specification, but for any which 
were so omitted in the claims of the orig- 
inal patent Gill v. Wells, 22 Wall. [89 U. 
S.] 24. 

Matters of fact in this case are for the 
most part without dispute, and they may 
be stated in a few propositions, as follows: 
The complainant is the assignee of the reis- 
sued patent of Joseph L. Joyce, as the same 
is exhibited in the record. By the patent, 
it appears that the invention is a new and 
useful improvement in making boots and 
shoes, the object of the same being to pro- 
tect the upper leather near where it is join- 
ed to the sole. Superadded to that, the pat- 
entee states that in the usual construction of 
boots and shoes, the upper leather, as it is 
turned over the edge of the insole, is exposed 
upon the inside to the angle of the upper 
side of the insole, and at the toe of the shoe 
or boot, particularly in children's wear, and 
he also states that the wear of the shoe or 
boot, in consequence of that exposure soon 
cuts through the upper leather, or rather 
forms a bearing against which the wear up- 
on the outside soon destroys the upper leath- 
er at such bearing. Having pointed out the 
defect to be remedied, he proceeds to state 
that the object of his invention is to over- 
come that difficulty; and that the invention 
consists in bevelling the edge of the insole 
from the lower side back towards the top, 
so that the upper will not bear against the 
upper angle of the insole; also in an up- 
wardly projecting edge on the sole around 
the toe, formed from a part of the sole, but 
so as to preserve the outer edge of the sole 
to show as the whole or part of the prin- 
cipal sole. 

Frequent reference is made by the pat- 
entee to tbe diuwings, as for example, he 
states that in his improved construction he 
bevels the insole from the lower surface up, 
as denoted on the left of Fig. 2 in the draw- 
ings, so that the angle of the insole, around 
which the upper bears, will be down upon 
the outer sole, leaving no exposed angle in 
the upper against which the wear will come 
as in the usual construction, by which means 
the angle, against which the wear of the 
shoe is made, being removed, it follows that 
the wear of the shoe will be much less 
than when the angle is present, as in the 
usual construction. 

Special reference is then made to Fig. 1, 
as illustrating the second part of his inven- 
tion, and the patentee states that the sole of 
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[Drawings of reissued patent No. 6,480 granted ! 
June 8, 1875, to J. L. Joyce, publisiied from 
the records of the United States patent of- 
fice.] 
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the shoe or boot is constructed with an edge 
projecting up on to the iipper so as to. pro- 
tect the same from wear, and that the edge 
is formed by cutting down the surface of 
the sole as represented in that figure. 

Two claims are added, but it is only nec- 
essary to refer to the second, as it is not 
pretended that the first claim has been in- 
fringed by the respondent. What the pat- 
entee claims in the manufacture of boots 
and shoes from leather, in the second claim, 
is, the sole constructed with a recess, into 
which the insole and the upper, at the edge of 
the insole, are imbedded, the surrounding edge 
of the recess being formed from the sole it- 
self, within and so as to preserve the outer 
edge of the sole to show as the whole or 
part of the principal or outer sole. 

Process was issued and served, and the 
respondent appeared and filed an answer, in 
which he set up the following defences: (1) 
He alleges that the patentee is not the orig- 
inal and first inventor. (2) That the second 
claim of the reissued patent is not for the 
same invention as the original patent. (3) 
He denies the charge of infringement. 

Suffice it to say, in respect to the first de- 
fence, that it is unsustained by any satis- 
factory proof, and, having beaci abandoned 
in the argument, it is overruled. 

Reissued patents are presumed to be for the 
same invention as the original, unless the 
contrary appears. Matters of fact are not 
open under such an issue, in a suit for in- 
fringement. Instead of that, the conclusion 
in such case must always be in favor of the 
validity of the reissued patent, unless it ap- 



pears, upon a comparison of the two instru- 
ments, that the reissue, as matter of legal 
construction, is not for the same invention as 
tile original. Surrenders are allowed in order 
that what was imperfect before may be made 
perfect, and in order that what was before 
ambiguous may be made clear and certain, 
and for that purpose the patentee may add 
^\hatever was substantially suggested or in- 
dicated in the original specifications, draw- 
ings, or patent office model. New features 
may not be introduced for the reason that ev- 
ery interpolation of the kind is forbidden by 
the act of congress. En-ors and defects may, 
however, be coiTected under the conditions 
specified, and the prohibition that new fea- 
tures shall not be introduced, must not be un- 
derstood as taking away the right to include 
in the reissue whatever was substantially sug- 
gested or indicated in the surrendered specifi- 
cations, drawings, or patent office model. 

Unquestioned authority is conferred upon 
the commissioner to grant a new patent in 
case the original is surrendered and his ac- 
tion in granting the same is final and conehi- 
sive, unless the court is of the opinion, upon 
comparing the two instruments, that the reis- 
sued patent, as matter of legal construction. 
is not for the same invention as the original. 
Such was the nile laid down by this court 
the fii-st time tlie question was presented to the 
present presiding Justice. Siekels v. Evans 
[Case No. 12,839]. Attempt was made in that 
case to maintain the proposition, that, in the ab- 
sence of fraud, the allegations in the specifica- 
tion of a reissued patent, however different 
tliey may be from the description in the speci- 
fication of the original patent, are nevertheless 
conclusive evidence that the invention was 
made, and that the means to accomplish thp 
result were invented as therein described. 
Responsive to that proposition, the court re- 
marked that where two specifications are con- 
sistent, or where there is no positive conflict 
or absolute inconsistency, the proposition may 
be correct, but where it appears on the face of 
the respective specifications, as matter of law, 
that the specification and claims of the re- 
issued patent are for a different invention 
from that secured in the original letters-pat- 
ent, such a rule cannot be applied. Much 
consideration was given to the whole subject 
in that case, and the court held that where it 
appears on a comparison of the two instru- 
ments, as matter of law, that the reissued 
patent is not for the same invention as that 
embraced and secured in the original patent, 
the reissued patent is invalid, because that 
state of the case shows that the commissioner 
exceeded his jurisdiction, and the court in 
this ease adheres to that conclusion without 
qualification or abatement. 

Beyond doubt the invention in controversy 
is of a twofold character, both tending to- 
accomplish the same end, and for the purposes 
of explanation it may be divided into two 
features, consisting, in the first place, in bev- 
elling or paring away the insole so that the- 



[23 Fed. Cas. page 273 



(Case No. 13,408 r STEVENS 



upper will not bear against tlie tipper angle 
or edge of tlie insole. All details in respect 
to tliat feature will tie omitted, as nothing 
of tlie kind is in controversy in tlie case be- 
fore the court. Coining to the second feature, 
it is clear that it consists in cutting a recess 
in the outer sole, or sole next to the inner 
sole, near the toe, into which the upper im- 
derlying the insole, and the insole itself can 
be imbedded more or less, the wall of the 
recess thus forming a protection to the upper 
at the toe. Properly applied, no doubt is en- 
tertained that the invention is a highly use- 
ful one in making boots and shoes to be worn 
by children. Both parties agree that it is 
the second feature of the alleged invention 
that is included in the second claim of the 
reissue. Attention is called to the fact that 
the second claim of the reissued patent differs 
from the second claim of the oi'iginal patent, 
as if the difference in the claims of the two 
patents is sufficient to show that the former 
is not for the same invention as the latter. 
Such a comparison is doubtless proper in con- 
sidering the issue before the court, but it is 
by no means decisive of the issue, as the sur- 
render is often made to correct errors and 
defects of the patent office, or of the party 
in improperly limiting the claim, or in giving 
it a greater scope than tlie description will 
waiTant. Corrections may be made in such 
cases by the specifications, drawings, or pat- 
ent office model, and if the alterations do not 
exceed what was well described before, and 
what is substantially suggested or indicated 
in the suiTendered specifications, drawings, 
and patent office model, the reissued patent 
cannot be held invalid ujpon the ground that 
it embodies and secures a difEerent invention 
-from the original. Apply those rules to the 
case before the court, and the conclusion nec- 
essarily follows that the second defence must 
be overruled, as it is not possible to decide, 
as matter of law, that the reissued patent is 
for a different invention from that embodied 
and secured in the original patent 

Enough appears in the answer to show that 
the complainant must prevail over the third 
defence, for the reason that the answer ad- 
mits that the respondent has made and sold 
shoes with tips formed by turning up a por- 
tion of the sole, said shoes being, so far as 
concerns the tip, the same as the invention 
descrihed in the patent under which he works, 
but of the ordinary construction so far as 
concerns the insole. Propositions of various 
kinds are advanced by the respondent in sup- 
port of his third defence, but they are all too 
much tinged with his preceding tlieory, that 
the invention secured by the reissued patent 
is different from the original to require a 
separate examination. Suffice it to say that 
it has been overruled, and that in view of 
that, the invention described in the bill of 
complaint must be considered as the one em- 
bodied and secured in the reissued patent on 
which this suit is founded. 

Defences not sustauied do not modify the 



invention in question, and if not, then it fol- 
lows, in a case like the present, that in the 
question of infringement the issue depends 
upon a comparison of the alleged infringing 
exhibits with the invention described in the 
bill of complaint. Tested by that rule the 
court is of the opinion that the charge of in- 
fringement is fully proved. Expert testimony 
was given upon the subject, and it is entirely 
satisfactory that the manufactures of the re- 
spondent do infringe the second claim of the 
reissued patent. 

Decree for an account and an injunction in 
favor of complainant, with costs. 



Case K"o. 13,408. 

STEVENS V. RUGGLES et al. 
[5 Mason, 221.] i 

Circuit Court, D. Rhode Island. Nov. Term. 

1828. 

Descent and Distuibutiox — Realtt — Uskxowx 

Heiks — Rhode Island Statutes. 

1. The statutes of Rhode Island of 1768 and 
1822, respecting the estates of persons dying 
without leaving kuo%vn heirs or representatives 
within the United States, apply to cases, where 
the person so dying was possessed of an undi- 
vided moiety of an estate, as well as to eases, 
where he held the whole. And to cases where 
the unknown heir or representative would take 
an undivided portion, as well as where he would 
take -the whole of the estate descended, 

2. Quffire, whether the statutes apply to any 
cases, where the heirs remove from the state, 
after the death of the person from whom they 
take. 

3. A tenant in common can recover no more 
than his own moiety or portion of the estate, 
whe^e he has not disseized his co-tenants. 

[Cited in King v. Hyatt (Kan. Sup.) 32 Pac. 
1107.] 

Ejectment [by Robert Stevens against Na- 
thaniel S. Ruggles and others] for certain 
real estates in Newport. 

The statement of facts was as follows: 
That Thomas Teagle Taylor, late of New- 
port, in the state of Rhode Island, made and 
executed his last, will and testament at said 
Newport, in tlie year 1769, (which was sub- 
sequently duly proved,) and died about the 
year 1774, seized and possessed of the de- 
manded premises. That all the devisees of 
the demanded premises, or any part thereof, 
at the time of his death, resided within the 
state of Rhode Island. That their names 
were Elizabeth, Catherine, Margaret, and 
Mary. That at the time of the testator's 
death, said Catherine was married to one 
Nicholas J. Tillinghast, and the said Mary, 
to Rains B. Waite. That said Thomas Teagle 
Taylor devised the demanded premises to 
his wife Patience, who is long since dead, 
for life, and after her death as follows: "I 
give and devise to my daughters, namely. 
Elizabeth Taylor, Catherine Tillinghast, Mar- 
garet Taylor, and Mary Waite, after the de- 
cease of my said wife, all that my lot of 

1 [Reported by William P. Mason, Esq.] 
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land and dwelling-liouse in Newport afore- 
said, (except such part tliereof as is herein- 
after disposed of,) to them and their respec- 
tive heirs and assigns forever, to be equally 
divided between them, share and share alike, 
to hold in severalty. Item, I give and devise 
to my two daughters, namely, Elizabeth 
Taylor and Margaret Taylor, all that south- 
west part of my said dwelling-house in New- 
port, containing a shop, back room, and 
eutry, chambers and garret, being the whole 
of the addition 1 made to said house, and 
is known by the name of the shop-part to- 
gether with the land the same stands upon. 
Also, all my land to the southward of said 
addition, and to run from thence easterly 12 
feet, and from thence southerly to the divid- 
ing line between Mr. Daniel Ayroult and my- 
self, to be equally divided between them and 
to be and remain to them, their heirs and 
assigns for ever." That one Valentine 
Weightman, until his death, which happened 

about the year , had possession of the 

demanded premises, and claimed to hold 
the possession thereof, as agent of the own- 
ers of said estate, or a part of them. That 
all the devisees and heirs of said estate have 
long sincp removed from this State, some 
to Europe, some to the West Indies, and 
others to parts, to the parties in this suit un- 
known. That subsequent to the death of the 
said Valentine Weightman, one Charles 
Brayton, of Warwick, in said Rhode Island, 
was the agent of some or all of the heirs of 
Catherine Tillinghast, who were entitled to 
one undivided quarter part of the demanded 
premises, except the shop-part described in 
the will of the said Taylor herein before 
recited, and which shop-part was devised 
to said Taylor's daughters Elizabeth and 
ilargaret. That afterwards, in the year 1818, 
said Charles Brayton purchased of one 

-Tames Duncan and , his wife, their 

right, title, and interest, in one undivided 
fourth part of said estate. That the wife 
of said James Duncan was heir at law, or 
one of the heirs at law, of Catherine Tilling- 
hast, That the plaintiff afterwards pur- 
chased of said Charles Brayton his interest 
in said estate by deed, bearing date the 4th 
day of May A. D. ISlS. That after the deed 
of said Brayton to the plaintiff, he (the 
plaintiff) entered into possession of the de- 
manded premises, and held the same until 
the 7th day of May A. D. 1827; when the 
town council of the town of Newport, bj' 
vote, directed Clarke Rodman, town treasur- 
er of said town of Newport, to take posses- 
sion of all the real estate of which the said 
Thomas Teagle Taylor died seized, lying in 
said town of Newport, to hold the same in 
conformity and by virtue of an act of the 
general assembly of the said state of Rhode 
Island, entitled "An act securing the estates 
of persons dying leaving real or personal 
estate within this state, and leaving no 
known heir or others entitled to distribution 
within this state." That afterwards, on the 



9th day of said May, said Clarke Rodman 
did enter into and take possession of three 
undivided quarter parts of said demanded 
premises by virtue of said authority and 
direction, and leased the same to the de- 
fendants, who hold the said three undivided 
quarter parts of said estate from said Clarke 
Rodman in his said capacity. That said de- 
fendants hold the remaining quarter part 
of said estate of Robert Stevens, the plain- 
tiff, and are liable to, and ready to pay the 
rent thereof to him. That at the time said 
town council directed said Clarke Rodman 
to take possession of said estate, said town 
council knew of no heirs of said devisees, 
or other person entitled to said estate resid- 
ing within the United States, and that said 
town council do not now know of any heir 
or other person entitled to said estate resid- 
ing within the United States. That since 
said Clarke Rodman, town treasurer as 
aforesaid, took possession of said estate, 
said Robert Stevens claimed of the town 
council of said Newport possession of said 
three quarter parts of said estate so taken 
possession of by said town treasurei', said 
Robert Stevens claiming to hold the same 
by virtue of his former possession, and as 
being himself entitled to an undivided quar- 
ter part thereof, which application was re- 
sisted by said Clarke Rodman, and refused 
by said town council. That no person claim- 
ing said three quarter parts of said estate or 
any part thereof, has demanded the same 
of said town council, or of said Clarke Rod- 
man, nor has any pei-son as agent to any 
one entitled to said estate, since the same 
was so taken possession of by said Clarke 
Rodman, in his capacity of town treasurer 
as aforesaid, demanded the same, except the 
demand of the said Robert Stevens made 
as aforesaid. If the court should be of opin- 
ion on this statement of facts, that the said 
Clarke Rodman, town treasurer as afore- 
said, has no right to take and hold said 
three quarter parts of said demanded prein- 
ises, judgment shall be rendered for the de- 
fendants for their costs. If the court should 
be of opinion, that said Robert Stevens, un- 
der his title as herein before set forth, and 
as tenant in common with the heirs of 
Thomas Teagle Taylor, is entitled to the 
possession of the whole estate, against the 
town treasurer of said town of Newport, 
that then and in that case, judgment shall 
be rendered for the plaintiff, for the demand- 
ed premises and his costs. 

Pearce & Turner, for plaintiff. 
R. K. Randolph, for defendants. 

STORY, Circuit Justice. The demandant 
is admitted to be entitled to one quarter part 
of the estate in controversy; and he has 
never been ejected from it. As to the other 
three quarters, the defendants are in pos- 
session of it under the town council of New- 
port, who took possession and charge of it 
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by virtue of the statute of Rhode Island of 
176S, empowering the town councils of the 
respective towns in the colony to take into 
their possession and care the estates of those 
persons, who shall die in their respective 
towns without leaving any heir or legal repre- 
sentatives in the colony, and of the statute of 
the same state of 1822 (R. L Dig. 241) in fur- 
therance of the same object. 

The demandant seems to rely upon his own 
possession, before the town council took pos- 
session of the estate, as sufficient to entitle 
him to recover the whole of the estate. But 
his possession was not exclusive of the heirs 
of the three quarter parts not purchased 
by him. He was tenant in common with 
them, and his possession was quite consist- 
ent with their title. jS'o act of disseizin of 
them is proved, or pretended. Under such 
circumstances, he can recover only accord- 
ing to the strength and extent of his own 
title. The tenants, being in possession, are 
entitled to hold it, until he establishes some 
title to displace them. 

The demandant seems, also, to rely upon 
the ground, that, as tenant in common, he is 
entitled to a present possession of all the 
estate in the absence of the heirs, because the 
statute was not intended to apply to any 
cases, except those, where there was no heir 
or representative or legal claimant of any 
portion of it within the United States. The 
words of the act of 1822 are, "that when 
any person shall die, leaving any real or 
personal estate within this state, and shall 
leave no known heir or legal representative 
within the United States to claim the same, 
it shall be lawful for the town council of 
the town, in which such real or personal es- 
tate shall be, to direct the town treasurer to 
take the, same into his possession, until the 
heir or other legal representative of such de- 
ceased person shall call for the same." The 
sound construction of this clause is, that 
it applies to so much of the estate of the 
deceased person, whether it be an undivided 
moiety or the whole, as is without a known 
heir or representative; for as to such por- 
tion of the estate, the deceased, in the very 
words of the statute, died, "leaving no known 
heir or representative within the United 
States." A co-heir or co-tenant is in no just 
sense the heir or representative of the de- 
ceased thereto. The case is equally within 
the mischief of the statute, whether the de- 
ceased be the owner of the whole, or of an 
undivided portion of the estate; and whether 
his unknown heir take the whole, or an un- 
divided portion of it by descent. In each case, 
the object is to preserve the estate in the 
possession of the town treasurer for the bene- 
fit of the rightful owner, whenever he shall 
appear. 

The only real doubt upon the words of 
the statute is, whether a person, who dies 
leaving heirs or representatives within the 
United States at the time of his death, who 
afterwards remove from the United States, 
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a;nd leave no representatives behind, is with- 
in its purview. In strictness of construc- 
tion, the words seem limited to cases, where 
there is no known heir or representative of 
the deceased left within the United States at 
the time of his death. Perhaps it is not 
easy to enlarge that construction by implica- 
tion, so as to reach all the mischiefs arising 
from subsequent events. 

In the present case, it does not appear from 
the state of facts, what has become of the 
devisees and immediate heirs of the estate of 
T. T. Taylor. They are said long since to 
have removed abroad. Whether they are 
now living, does not appear. The fair pre- 
sumption from the lapse of time may be, that 
all of them have died since their removal, 
and that thereby a descent has been cast up- 
on their own heirs. If so, then as these last 
heirs are unknown, the case would be fairly 
within the reach of the statute to the extent 
of the three quarters now claimed. 

The statement is not sufficiently precise to 
enable the court to draw such a conclusion 
with absolute certainty. The case must^ 
therefore, be determined upon the first 
ground; and for want of any title in the de- 
mandant, his right of recovery must be limit- 
ed to one quarter part of the demanded 
premises. 

Judgment accordingly. 
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STEVENS V. The SANDWICH. 



[1 Pet. Adm. 233.] i 
District Court, D. Maryland. 



1801. 



Abmihalty — Jdbisdiction — Maritime Liexs—Re- 
PAiKS — Waiver. 
[1. Every contest or dispute between the own- 
ers and mariners and the owners and builders 
or equippers of a ship, for navigation on the 
sea, is of a maritime nature, and cognizable 
in the admiralty.] 
[Cited in The Richard Busteed, Case No. 11,- 
764; Davis v. The Seneca, Id. 3,650; Water- 
bury V. aiyrick, Id. 17,253. Approved in 
Tliackerev v. The Farmer of Salem, Id. 13,- 
852; Ludington v. The Nucleus, Id. 9,598.] 
[Cited in Re The Josephine. 39 N. Y. 26.] 

[2. By the general maritime law a shipwright 
has a lien for the value of materials, labor, etc.. 
expended by him in repairing a vessel in port] 
[Cited in Zane v. The President. Case No. 
18,201; The Jerusalem, Id. 7,294; Ram- 
sav V. Allegre, 12 Wheat. (25 U. S.) 626; 
Ciinningham v. Hall. Case No. 3.481; Phil- 
lips V. The Thomes Scattergood, Id. 11,- 
lOG; New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S.) 390.] 
[3. A maritime lien for repairs may be relin- 
quislied or lost by acts which show that other 
securities have been substituted and accepted 
therefor, and the court, in examining the testi- 
mony applicable to this point, will make every 
presumption that a jury ought to make on the 
trial of questions of fact.] 
[Cited in The Utility, Case No. 16;806; Le- 

land V. The Medora, Id. 8,237.] 
[4. The admiralty jurisdiction over a maritime 
cause is, in its nature, complete. It extends to 

1 [Reported by Richard Peters, Jr., Esq.] 
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the person as well as to the res, and cannot be 
confined to one of the remedies on a contract 
when the contract itself is within the cognizance 
of the court.] 
[Cited in De Lovio v. Boit, Case No. 3,776; 
The Panama, Id. 10,703; U. S. v. New Bed- 
ford Bridge, Id. 15,867.] 

[o. Cited in De Lovio v. Boit, Case No. 3,776, 
to the point that the statutes of Richard II, 
have received in England a construction which 
must at all times prohibit their extension to this 
country; that no principles can be extracted 
from the adjudged cases in England which will 
explain or support the admiralty jurisdiction, 
independent of the statutes, or the works of ju- 
rists who have written on this general subject.] 

[Cited in Waring v. Clarke, 5 How. (46 U. S.) 
473, 490.] 

[This was a libel by Stevens against The 
Sandwich, Adams, claimant.] 

WINCHESTER, District Judge. This libel 
involves the general doctrine of liens for the 
building or preparation of ships in port, and 
the jurisdiction of this court. 1 shall examine 
botli these preliminary questions before I in- 
vestigate the facts, or decide the merits of 
the particular ease before the court. 

By the judiciary act the district court has 
exclusive original jurisdiction of all civil 
causes of admiralty and maritime cognizance. 
And it is somewhat remarkable that neither 
this act, nor the constitution which it fol- 
lows, limit the jurisdiction in any respect as 
to place. It is bounded only by the nature 
of the causes over which it is to decide. Its 
jurisdiction will not be better understood 
than bj' an inquiry into the original accepta- 
tion of admiralty powers. Since they will be 
found to have been military authority, and 
entirely contradistinguished from civil ju- 
dicial powers: and after judicial authority 
was superinduced, the difference between 
that which is styled admiralty, and that 
which is called maritime jurisdiction is mere- 
ly nominal. A tribunal similar to the district 
courts of the United States exists in every 
civilized country, peculiarly invested with the 
cognizance of all questions which result from 
the navigation of the sea, in which foreign- 
ers are or may be interested, and which are 
governed by the law of nations. Hence the 
authority and binding efficacy which has been 
generally conceded to the sentences of ad- 
miralty courts. But independent of the pe- 
culiar jurisdiction which appertains to the 
special laws by which such courts are bound- 
ed and governed (Zouch, Jure Marit. 382), 
other powers are added by the laws of the 
country in which they are established; and 
the general application of the tei"m admiralty 
jurisdiction to municipal jurisdiction, thus 
added without a correct discrimination of 
their sources, renders it extremely difficult to 
restrain the precise import of the tenns ad- 
miralty and maritime causes, as they are 
used in our constitution and laws. In Eng- 
land the control of their own navy, in France 
the right of fishery, in Holland the presenta- 
tion of the dykes and mounds, and in Den- 
mark and Sweden the superintendence of the 
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revenue, are confided to their courts of ad- 
mimlty— and different as they are in their 
qualities, and local as they are in their na- 
ture, they are alike denominated admiralty 
causes. The policy, justice or general con- 
venience of the local regulations of commer- 
cial states, have been more or less adapted 
or extended to different countries; and what 
all adopted, all became equally interested to 
support. The civil law, the laws of Rhodes, 
and Oleron, and the particular municipal reg- 
ulation of towns and nations oordering on 
the sea (see 2 Bae. Abr. 184), became of 
course the common rule of decision. In Eng- 
land, where the jealousy of the civil law was 
most conspicuous, while its authority was 
openly denied, the principles of equity dei-iv- 
ed from that Code, influenced the decisions 
of their courts in as great a degree as in 
countries where it was adopted. 

In all of which from the books within my 
power, I can obtain any lega. information, 
evei-j' contest or dispute, between the own- 
ers and marinei-s, and the owners and build- 
ers, or equippers of a ship for navigation on 
the sea, is of a maritime nature and cogni- 
zable in the admiralty. The statutes 13 & 15 
Rich. II. have received in England a con- 
sti-uetion which must at all times prohibit 
their extension to this country. The reports 
of decisions in the courts of that country are 
perfectly irreconcilable. A latitude of juris- 
diction has been allowed by able and lioe/al 
judges, wliich to others, perhaps no less wise 
or virtuous, were deemed inconsistent with 
the statute of Richard II.; as in the case of 
a charter party signed and sealed at land, it 
is liolden that, the admiralty has cognizance 
because it is a marine cause, and seamen's 
wages, though admitted to be a marine cause, 
are held not to be cognizable in the admiralty 
court, if the instrument is sealed, because the 
admiralty cannot ti-y the deed. Salk. 31. 
Thus, in one case, the reason why a cause is 
held to be cognizable in the admiralty court, 
is the foundation for refusing it in another. 
And in another, to wit, a dispute between part 
owners whether a ship shall be sent to sea? 
is allowed to be cognizable, although the 
whole dispute arises on land, and is only col- 
lateral to a marine cause. I mention these 
cases to shew that no principles can be ex- 
tracted from the adjudged cases in England, 
which will explain or support the admii*alty 
jurisdiction, independent of the statutes, or 
tl^e works of jurists who have written on the 
general subject. 

Within the cognizance of this jurisdiction 
are all affairs relating to vessels of trade, and 
the owners thereof, as such; and all matters 
which concern owners, proprietors of ships 
as such— all causes of pawning, hypothecat- 
ing or pledging of the ship or vessel itself, or 
any part thereof, at sea, and whatever is of 
a maritime nature, either by way of naviga- 
tion upon the seas, or negociation at or be- 
yond the sea, in the way of marine trade or 
commerce— also the nautic right which marl- 
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time persons have in ships, tfieir tackle, «S:c. 
Likewise all causes of out-riggers, furnish- 
ers, owners, and part owners of sliips, as 
such. See, also, Beaw. Lex Mere. 282 (citeh 
Wood, Inst. 813). It is allowed by the com- 
mon lawyers and civilians, that the admiralty 
has cognizance of seamen's wages and con- 
tracts and debts for making ships. Postleth- 
waite is supported in his principles as to ju- 
risdiction between co-owners, by Garth. 2G, 
Beawes and Wood, and by the authorities in 
Holies, Abr. 533. So in Zouch, Elem. 370. Its 
jurisdiction extends to all causes of naviga- 
tion and maritime negociation; and according 
to 1 Bae. § 178, its authority to all the in- 
cidents and consequences of such causes— 
So in France, according to 1 Valin, Comm. 
362, this is a proper question for admiralty 
jurisdiction; and he cites Vinnius and Lacen- 
norius as authorities to justify the French 
practice. Again in Zouch, a corresponding 
practice in the courts of Holland, Hamburgh 
and Great Britain is relied on in evidence of 
the jurisdiction; and the decision of the state 
court in the case of Glass and Gibb, in which 
all the powers of an instance and prize-court 
as they are divided in England, are held to 
belong to the district courts. I am therefore 
of opinion, that tlie court has jurisdiction of 
the matter stated in this libel. 

Has a shipwright a lien on the vessel by 
him repaired, for the value of his materials, 
labor, &c. is the second question in this case. 
To decide this question it is neeessarj' to ex- 
amine the nature of liens and privileged 
debts, at the civil law. Liens by the civil 
law are, 1st, express; 2d, privileged; 3d, im- 
plied or legal. A difference is taken between 
the "pignus" which can only be of personal 
property actually delivered to the creditor— 
and the "hypotheca," which is of real es- 
tates, and over which a right only is assign- 
ed to the creditor, the debtor remaining in 
possession. The terms however are convert- 
ible, and the legal incidents the same. The 
simple pledge or mortgage corresponds to 
that in use in England and this country, and 
n comparison of the British decisions with 
the Digest will shew that our system is al- 
most wholly drawn from that Code. 2d. A- 
privileged mortgage, on which, if the remedy 
pursued be personal, the privilege is accord- 
ing to the order of time only; but if the rem- 
edy is pursued in rem the privilege operates 
without respect to time, and according to the 
cause of the debt, according to Zouch; priv- 
ileged, are those creditors who are to be pre- 
ferred, in the course of payment, before oth- 
.er creditors, though prior in time, e. g. fu- 
neral charges, which are an expense of neces- 
sity, and the costs of an administration, 
which are for the common benefit of cred- 
itors. 3d. Implied or legal. These are given 
by law upon tlie presumed assent of the par- 
ties, where no express stipulation appears; as 
is the case of seamen's wages, storage of 
goods, and the distress for rent; of the lat- 



ter description must be the libellant's case, 
if he has any lien at all. All the authorities 
of the civil law admit a ship-carpenter into 
the class of privileged creditors, without any 
regard to the place where the services are 
rendered; but it is not conceded by all, that 
he has the jus hypotheca. It is manifest his 
lien cannot be supported on principles of com- 
mon law, since the very nature of the serv- 
ices of repairing a ship, precludes the idea ol 
possession transferred from the owner. And 
the common law, which pursues strictly the 
old distinction of civil law between pignus 
and hypotheca only admits a lien, where there 
is an actual possession passed to the cred- 
itor. The extent of the incidents to a priv- 
ileged debt are not necessary to be inquired 
into. By some civilians, -cited by Zouch, a 
ship-eai-penter is only considered as having a 
right of preference above other creditors, 
when the whole of the goods are insufficient 
to pay the aggregate of debts, and tlie jus 
hjTpotheea is denied. But Zouch, who I find is 
supported by the Digest, lib. 20, § 21, vol. 1, 
Corp. Jur, Civ. 1916, 1924, and 1932, supports 
his lien by the opinions and practice of other 
jurists, and the courts of Hamburgh, Holland 
and Great Britain, and satisfactorily explains 
tlie causes of the erroneous opinions of writ- 
ers, who deny the lien of such a creditor to 
have arisen from not accurately attending to 
the difference between a simple privileged 
debt, strictly such, where among many of 
similar creditors the rule, "Prior in tempore 
potior e"st jure," prevails, and a privileged 
mortgage or lien express or implied, where the 
cause of the debt, and not the time of its 
creation, governs. 

The reason of the lien to ship-carpenters for 
repairs, independent of considerations of pol- 
icy, even among contending mortgagees, is, 
that such services preserve the specific thing 
from destruction, and securing such subse- 
quent creditors does not injure prior mort- 
gagees or creditors, since the pledge is increas- 
ed in value, in proportion to such services. 
1 Valin, Comm. states, a corresponding opin- 
ion in France, and assigns the reason of the 
civil law. I am therefore of opinion, that a 
ship-carpenter, by the maritime law, has a 
lieu on the ship for repairs in port. But this 
lien may be relinquished or lost, by acts 
which shew that other securities have been 
substituted and accepted; and the court, in 
examining the testimony applicable to This 
point, will make every presumption that a 
jury ought to make on. the trial of questions 
of fact, but as the interest of no other creditor 
is involved in the libellant's claim, I cannot 
conceive of what -importance it is now to as- 
certain whether his lien continues— since the 
cause being a maritime cause, the court has 
a jurisdiction over his person as well as over 
the ship. The jurisdiction must in its na- 
ture be complete— it cannot be confined to one 
of the remedies on. a contract, when the con- 
tract itself is within Its cognizance. 
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STEVENS T. SHARP. 

[G Sawy. 113.] i 

Circuit Court, D. Oregon. Nov. 21, 1879. 

LiMiTATJOx OF Actions — Ix Equity — State Stat- 
ute — OitEGON Donation Act — Mistake 
IX Patent. 

1. Cases of constructive trust being purely of 
equitable cognizance, lapse of time is no ab- 
solute bar to a suit for relief thereon; and when i 
the trust arises out of the fraud of the defend- 
ant, or those under whom he claims, there is no 
fixed rule upon the subject, but each case is 
decided according to its own facts and circum- 
stances. _ 

2. A state statute of limitation is not appli- 
cable in the national courts in a suit in equity, 
but under ordinary circumstances, the limita- 
tions prescribed therein will be regarded as rea- 
sonable. 

3. A married settler, under the donation act, 
fraudulently procured a certificate and patent 
to the wife's share of the donation to be issued 
to a w^oman not his wife: Held, that a court of 
equity had jurisdiction to correct the error by 
requiring the patentee or her assigns to convey 
the premises to the wife or her assigns. 

[This was a bill by James B. Stevens 
against Cragie Sharp. The defendant in this 
suit had already obtained a judgment in this 
court (Case No. 12,710), and this action is 
brought to restrain the execution of it.] 

Joseph N. Dolph, for plaintiff. 
W. Scott Bebee, for defendant. 

DEADY, District Judge. This suit is 
brought to enjoin the defendant from en- 
forcing a judgment obtained by him in this 
court against the plaintiff for the recovery 
of the possession of the north half of thft 
donation of Edward S. Sexton and "svife, 
situate in Washington county, the same be- 
ing the south half of the southeast quarter 
of section twenty, and all of section tv?enty- 
nine except the north half of the northwest 
quarter thereof. In township one south, of 
range one west, of the Wallamet meridian, 
containing three hundred and twenty acres, 
and to have the defendant convey the legal 
title of the same to the plaintiff. 

Upon reading and filing the bill, Septem- 
ber 1, 1879, an order was made that the de- 
fendant show cause why a provisional in- 
junction should not issue. The defendant 
showed cause by demurring to the bill, which 
was argued by counsel on October 8, 1879. 
The material facts stated in the bill are as 
follows: 

That in January, 1843, in Fulton county, 
Illinois, one Edward S. Sexton was married 
to Angeline Bilshee, which marriage remain- 
ed in full force and effect until the death of 
said Sexton; that prior to March 20, ISuO, 
said Sexton left said Angeline and three 
children in Illinois, and came to Oregon, 
where he, pretending to be unmarried. In 
March, 1830, intermarried with India Ste- 
vens, the daughter of the plaintiff; that on 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] | 



September 1, 1853, said Sexton settled upon 
the premises as a married man, under the 
donation act, and resided upon and cultivat- 
ed the same for four consecutive years, and 
otherwise complied with said act; that on 
January 31, 1868, a certificate was issued by 
the register and receiver of the proper land 
office to said Sexton and his wife for said 
donation, in which the north half thereof 
was designated as the part inuring to the 
latter, and the south half to the husband; 
that in procuring said certificate to be issued, 
said Sexton falsely and fraudulently pre- 
tended and represented to said register and 
receiver that said India was his lawful wife, 
and thereby procured and caused said cer- 
tificate to be wrongfully issued to said India 
as the wife of said Sexton; that on May 5, 
1873, a patent was issued for said donation,, 
upon and in pursuance of said certificate, in 
which said India was erroneously described 
as the wife of said Sexton, and the premises 
in controversy confirmed to her as such; 
that the plaintiff, on July 7, 387G, purchased 
the south half of said donation from said 
Sexton; that in 1870-71, said Angeline and 
descendants set up a claim to said donation,, 
and the plaintiff offered to assist said India 
to defend against the same, when said India 
informed him that she had known for years 
of the existence of said Angeline and that 
she had no doubt that she was the lawful 
wife of said Sexton, whereupon he pur- 
chased the interest of said Angeline and 
descendants in said donation for the sum 
of two thousand five hundred dollars, and 
is now the owner and In possession of the 
same; that in October, 1873, said Sexton be- 
ing dead, said India intermarried with one 
Samuel Rolfe, and in July, 1878, and during 
her last illness, said Rolfe procured said 
India to join with him in a conveyance to 
the defendant of all their interest in the do- 
nation; that in May, 1879, said defendant 
commenced an action in this court against 
the plaintiff to recover possession of the 
north balf of said donation, in which he ob- 
tained judgment of such possession and one 
hundred and eighty dollars damages and 
costs; that said judgment was obtained sole- 
ly upon the ground of the patent to India, 
and that until the same was given the plain- 
tiff supposed he had the legal title to the 
premises. 

The grounds of the demurrer are: (1) That 
the court is without jurisdiction; (2) that 
the suit is barred by the lapse of time; and 
(3) that there is no equity in the bill. 

The first ground is certainly untenable, and 
was not Insisted upon In the argument. 

The objection that the suit is barred by 
lapse of time rests upon the assumption that 
section 378 of the Oregon Civil Code, which 
provides In substance that no suit of equity 
shall be maintained to affect a patent, unless 
the same is brought within five years from 
the date thereof, applies to a suit in this- 
coui't. 
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But, as was held by tbis court in Hall v. 
Russell [Case No. 5,943], and Planning v. 
Hayden [Id. 9,043], tbis statute is not appli- 
cable to suits in tbis court. In the latter 
case the rule applicable to tbis case is laid 
down as follows: 

"In tbe consideration of purely equitable 
ri?:bts and titles courts of equity act in an- 
alogy to tbe statute of limitations, but are 
not bound by it. * * * In cases of im- 
plied or constructive trusts, when it is 
sought for the purpose of maintaining the 
remedy, to force upon the defendant the 
character of a trustee, courts of equity will 
apply the same limitation as provided for 
actions at law. * * * But when the trust 
is constructive and also arises out of the 
fraud of the defendant, there does not ap- 
pear to be any fixed rule upon the subject. 
Tbe matter is left to the equitable discre- 
tion of the court, to be decided in each case 
according to its nature and circumstances, 
subject to the qualification, that diligence 
must be used to establish a trust by im- 
plication, and that equity will not aid a 
partj' to enforce such a trust when the de- 
mand is stale or where there has been long 
acquiescence in the wrong." 

Although a few days over six years bad 
elapsed when the action was brought by the 
defendant, which has resulted in this suit, 
still, practically speaking there has never 
been any actual acquiescence by the plain- 
tiff in the alleged wrong, because he has 
been in the undisturbed possession and en- 
joyment of the premises since before the 
date of tbe patent, with the knowledge and 
apparent acquiescence of the pseudo wife, 
and those claiming under her, until the com- 
mencement of this litigation. Under the 
circumstances, he can only be charged with 
an omission to bi-ing a suit to quiet his ti- 
tle against a claim which was not asserted, 
and which, as he might well think, under the 
circumstances, never would be. 

The patentee, or those claiming under her, 
had by the law of tbe state twenty' years 
after the plaintiff took possession, within 
which to bring an action to assert her right 
under the patent; and in my judgment it is 
time enougb for the party in possession to 
resist or countervail such right when it is 
asserted or set up. Indeed, in a case of 
fraud, a delay of thirty years has been held 
not a bar to relief. Mechoud v. Girod, 4 
How. [45 TJ. S.] oOl, 

But I admit tliat tbis court, sitting as a 
court of equity, when called upon to de- 
termine what delay will make a claim stale 
or show a want of diligence in its prosecu- 
tion, so as to bar a suit thereon, should 
have regard to the periods prescribed by 
the law of the state in similar cases, as evi- 
dence of what is deemed a reasonable rule 
in tbis locality upon that subject. Tbis be- 
ing so, it must be borne in mindy that on 
October 17, 1876, and before the commence- 
ment of this litigation, the legislature ; 
23FED.CAS —3 



amended section 378 so as to make the lim- 
itation therein ten years instead of five, 
and also declared that a party in possession, 
and equitably entitled to the land as against 
the patentee, might enforce his equity 
against such patentee, either as defendant in 
an action at law brought by the patentee to 
recover such possession, or byasuitin equity 
within the time such action for the posses- 
sion might be brought. Sess. Laws, 25. 
This is tlie latest legislative expression of 
what is deemed a convenient and just rule 
on this subject, and this court may safely 
bold in analogy to it, that in the general a 
suit brought to affect a patent at any time 
within ten years from the date thereof, is 
brought within a reasonable time. But there 
may be cases in which a less time would be 
a bar to relief, and others in which twice 
that time would not be unreasonable, and 
such I think is this case. 

The plaintiff is in possession and has been 
sinde before the date of the patent, with lit- 
tle or no reason to apprehend that the claim 
of the pseudo wife as patentee of the prem- 
ises, would, under the circumstances, ever 
be asserted against him, and now brings this 
suit to defend such possession against the 
defendant's action to deprive him of the 
same upon said patentee's bare legal title. 
Tbe plaintiff is entitled to maintain this 
suit notwithstanding the lapse of time since 
the issuing of the patent. 

The only other question arising upon the 
demurrer is whether this court can grant 
relief against tbe fraud committed by Ses;- 
ton in falsely representing to the land depart- 
ment that India instead of Angeline was his 
wife, and the consequent mistake made by 
it in the issuing of the certificate and patent 
to said India instead of Angeline. 

The donation act (9 Stat. 49, § 4) gave the 
wife of the settler thereunder one half of 
the grant in her own right on account of her 
wifeship. No other qualification was re- 
quired on her part to enable her to claim 
and take one half of the donation. Vandolf 
V. Otis, 1 Or. 153; Lamb v. Starr [Case No, 
8,0213; Fields v. Squires [Id. 4,776]. 

It is admitted that Angeline was the wife 
of the settler upon this donation, and not 
India, and therefore it follows necessarily 
that Sexton committed a fraud upon her, 
when in making proof of his marriage be- 
fore the register and receiver, he falsely rep- 
resented that India was his wife, and thus 
procured the certificate and patent to issue 
to India, when they should have issued to 
Angeline. It seems hardly necessai-y to ask 
tbe question whether a court of equity can 
grant relief against such a gross fi-aud and 
palpable mistake as this. In my judgment 
there can be no doubt about it. Johnson y. 
Towsley, 13 Wall. [80 U. S.] 83; Shepley v. 
Cowan, 91 U. S. 340. 

In these cases, the supreme court affirm 
that courts of equity have jurisdiction to 
inquire into, and modify and annul the ac- 
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tion of the land department for fraud or 
mistake otlier than an error of judgment in 
estimating the value or effect of evidence. 
See, also, Aiken v. Ferry [Case No. 112], 
decided in this court. 

Upon the bill, the plaintiff is clearly en- 
titled to the relief sought The demurrer 
is therefore overruled. 



Case No. 13,411. 

STEVENS et al. v. The S. W. DOWNS & The 
STORM. 

[Newb. 458.3 1 

District Court, E. D. Louisiana. Feb., 1854. 

Salvage — Towage— To Escape Fire— Estoppel — 
Damage by Towixg Steamek. 

1. A steamboat for services performed in tow- 
ing other steamboats from positions where they 
were moored at the wharf, and thus preventing 
them from coming in contact with a steamboat 
on fire descending the river, is entitled to a 
compensation for towage, and not to a compen- 
sation in the nature of salvage. 

2. A party who in view of the danger with 
which his boat is threatened by the appr<^iacli of 
a steamboat on fire, calls for the assistance 
of another steamboat to remove his property 
from its perilous situation, will not be allowed 
to plead exemption from liability to pay for 
the services demanded, upon the ground that 
his property would have been safe, if left in its 
original position. 

3. If a steamboat, while extricating another 
steamboat from her perilous situation, during 
the excitement and confusion incident to a 
threatened conflagration, should unavoidably in- 
jure the latter, she will not be held responsible 
for the injury; and a reconventional demand in 
the nature of a cross libel, claiming compensa- 
tion for such an injury, will be dismissed. 

[This was a libel for salvage by Hiram E, 
Stevens and owners of the steamboat Eliza 
against the steamboats S. W. Downs and 
Storm and cargo of the Storm.] 

ilcCALEB, District Judge. The libelants 
claim a salvage compensation for having tak- 
en the steamboats S. W. Downs ana Storm 
from their landing place, at the wharf, and 
thus saving them from being burnt, on the 
loth of February, 1853. It seems that be- 
tween the hours of 10 and 11 o'clock on that 
day the steamboat John Swasey took fire 
while descending the river nearly opposite 
Lafayette, and drifted down the current. 
While enveloped in flames she passed very 
near the sterns of the many steamboats then 
lying moored at the wharf near the foot of 
Canal and Custom-house streets. Great con- 
sternation and alarm was created among 
those having charge of the boats, and the ut- 
most anxiety was manifested to prevent 
them from coming in contact with the burn- 
ing boat. The steamboat Eliza was about to 
leave port on her voyage up the river, and 
had already raised steam. She first towed 
out the steamboat Eclipse, and afterwards 
performed the same service for the Downs 

1 [Reported by John S. Newberry, Esq.] 



and the Storm, at the request of those having 
charge of those boats at the time. 

While I do not feel myself called upon to 
decide that this is not a case of marine sal- 
vage, I have no hesitation in saying that it is 
a case where the services performed should 
entitle the libelants to little more than would 
be allowed upon a quantum meruit, for work 
and labor performed. A great deal of testi- 
mony has been taken by the respondents, to 
show that the boats which were towed out 
by the Eliza were not in danger, and would 
not have been burnt if they had been left in 
their original position at the wharf; and yet 
it has been clearly proven, that the bells of 
these boats were rung and the assistance of 
the Eliza expressly solicited. Much of this 
evidence, therefore, directly contradicts the 
acts and declarations of those who had charge 
of the boats while the John Swasey was on 
fire. That those who asked for assistance at 
the time, believed they needed it, can hardly 
be a matter of doubt. And while I am satis- 
fled that the Eliza should be compensated for 
the trouble and delay to which she was sub- 
jected, I can see no ground for such an ex- 
travagant allowance, as seems to have been 
in the contemplation of the proctor whq ar- 
gued the cause in behalf of the libelants. I 
think the Eliza is entitled to a liberal com- 
pensation in the nature of towage. It has 
been shown that substantially the same serv- 
ices were rendered by another boat for a 
compensation upon this principle. I would 
certainly offer to steamboats sufficient in- 
ducement to render assistance under such cir- 
cumstances; but I do not deem it either safe 
or proper to hold out expectations of an ex- 
travagant remuneration for services which 
should be dictated by geneiosity, and which 
are usually prompted by the spirit of comity 
prevailing among the commanders of steam- 
boats. The services were performed in day- 
light, and I am satisfied that while the Eliza 
perhaps incurred some risk, she was subject- 
ed to little or no actual danger. For the 
services she rendered to the Downs, she is, 
I think, entitled to receive $100, and for her 
services to the Storm, she should receive $75, 
and for these sums I shall order judgment to 
be given in favor of the libelants, with costs. 
The claim in the nature of a reconventional 
demand asserted by way of cross libel by the 
respondents, must be rejected. They were 
1 certainly benefited by the assistance so sea- 
sonably rendered by the Eliza, and it is now 
entirely too late to speculate upon the chances 
of escape from the peril to which they cer- 
tainly believed their property was exposed, 
when they demanded that aid from the Eliza, 
which seems to have been promptly and 
cheerfully given. The injuries complained 
of, were, in my judgment, the result of un- 
avoidable accident, attributable, doubtless, in 
a great measure, to the hasty and imperfect 
manner in which, amid the confusion of the 
moment, the boats were fastened together; 
and for which those on board of both boats 
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were responsible. I am satisfied from the 
testimony of the pilot of the Eliza, that it 
was impossible during the violence of the 
gale which was prevailing at the time, to land 
the boat in. tow. The order to cast her loose, 
.seems to have been dictated by overruling 
necessity, and it does not appear that any 
objection was made to it at the time, by the 
officers of the Downs. If, under all the cir- 
cumstances of the case, the libelants were 
not successful in towing the boats from their 
position at the wharf to a place of safety 
without causing some injury, it should not 
be imputed to them as a fault; and the re- 
spondents should regard the injury complain- 
ed of, as a part of the price of the timely 
rescue of their property from the danger of 
far greater injury to which it was exposed. 
Upon a full and fair consideration of all the 
facts and circumstances of this case, I can- 
not adopt the conclusion to which the argu- 
ment of the proctor for the respondents would 
lead; that the Eliza after having performed 
the service alluded to at the express solici- 
tation of those on board the Downs and the 
Storm, should now, not only be denied a rea- 
sonable compensation for those services, but 
condemned to pay the damage sustained 
from causes beyond her control. 

The reconventional demand will therefore 
be dismissed, and judgment entered in favor 
of the libelants for the sums already men- 
tioned, with costs in the proportion of four- 
sevenths against the S. "W. Downs, and three- 
sevenths against the Storm and cargo, or 
against the claimants and sureties on the 
bonds executed and returned into court on 
the release of said boats respectively. The 
costs to be taxed by the clerk. 



STEVENS OJNITED STATES v.). See Cases 
Nos. 16,391-16,394. 



Case Wo. 13,412. 

STEVENS et us. v. VANOLEVE. 

[4 Wash. C. C. 262.] i 

Circuit Court, D. New Jersey. April Term, 
1822. 

Evidence — Matektalitt — Heaksat — TVills — 
competesoy op testator — time of mak- 
ING — PitESUMPTION OF SaNITY— SiGNIXO. 

1. Question upon the validity of a will and 
i-BStament. The defendant's counsel offered 
evidence to prove that a former will, executed 
by the testator, had been purloined by the plain- 
tiff. This evidence is improper, as it is not 
pretended that the contents of that will are to 
be proved, as the plaintiff relies altogether on 
the validity of another and subsequent will. 

2. The declarations of a party to a deed or 
will, whether prior or subsequent to its execu- 
tion, are nothine more than hearsay evidence; 
and nothing could be more dangerous than their 
admission as evidence, either to control the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



construction of the instrument, or to support or 

destroy its validity. 
[Cited in Caeman v. Van Harke, 33 Kan. 
338, 6 Pae. 624; Comstoek v. Hadlyme Ec- 
clesiastical Soc, 8 Conn. 264; Collagan v. 
Burns, 57 Me. 471; Couch v. Eastham, 27 
W, Va. 803; Dickie v. Garter, 42 111. 389. 
Distinguished in Dinges v. Branson, 14 W. 
Va. 114; French v. French, Id. 507. Cited 
in brief in Gibson v. Gibson, 24 Mo. 228. 
Cited in Herster v. Herster, 122 Pa. St. 256, 
16 Atl. 346. Cited in brief in Hosliauer v. 
Hoshauer, 26 Pa. St. 406. Cited in Kitchell 
V. Beach, 35 N. J. Eq. 454. 'Cited in brief 
in Kenyon v. Ashbridge, 35 Pa. St. 159. 
Cited in Lewis v. Douglass, 14 R. I. C07; 
Linton's Appeal, 104 Pa. St. 238: Mooney 
V. Olsen, 22 Kan. 76. Distinguished in Neel 
V. Potter, 40 Pa. St. 484. Cited in brief in 
Robinson v. Adams, 62 Me. 381; Robinson 
V. Brewster, 140 III. 655, 30 N. B. 683.] 

3- What constitutes a sound and disposing 
mind or memory in a person making a will. 

[Cited in brief in American Bible Soc. v. 
Price, 115 III. 625, 5 N. E. 126. Cited in 
Bennett v. Bennett, 50 N. J. Eq. 446, 26 
Atl. 573. Cited in brief in Brinkman v. 
Rueggesick, 71 SIo. 553; Hovey v. Hobson, 
55 Me. 269; Hovey v. Chase, 52 Me. 309. 
Cited in Lee's Case, 46 N. J. Eq. 201, 18 
Atl. 528; In re Pensyl's Will, 157 Pa. St. 
465, 27 Atl. 672; Reynolds v. Adams, 90 
111. 149; Rusling v. Rusling, 36 N. J. Eq. 
'607; White v. Starr, 47 N. J. Eq. 258, 20 

. Atl. 880.] 

4. The only point of time to be looked to by 
a jury, whO' are to decide upon the competency 
of a testator to make a will, is that when the 
will was executed. 

[Cited in Turner v. Hand, Case No. 14,257.] 
[Cited in Craig v. Southard, 148 111. 45, 35 N. 
E. 361; Greer v. Greers. 9 Grat. 333; Har- 
den V. Hays. 9 Pa. St. 163; Wilson v. 
Mitchell. 101 Pa. St. 503;, Waddfngton v. 
Buzby, 45 N. J. Eq. 174, 16 Atl. C91; Yoe 
V. McCord. 74 III. 45.] 

5. What is the nature ,of the evidence, and 
how it is to be estimated, in relation to proof 
of the execution of a will. 

6. Construction of the statute of New Jer- 
sey relative to the execution of wills. 

7. The will in this case was upon strictly le- 
gal principles, signed by the testator, his hand 
being, with his own consent, guided by another, 
and the will afterwards acknowledged by him. 

[Cited in Blair v. Sayre, 29 W. Va. 613. 2 S. 
E. 97. Cited in brief in Vandruff v. Rine- 
hart, 29 Pa. St. 233.] 

8. The presumption of law is always in favour 
of the sanity of the person whose will is 
brought into question, at the time the will was 
executed; and the burthen of proof lies upon 
the person .who asserts unsoundness of mind; 
unless a previous state of insanity has been es- 
tablished; in which case the burthen is shifted 
to him who claims under the will. 

[Cited in brief in Farrell v. Brennan. 32 Mo. 
331; Hill V. Hill, 53 Vt. 579; Williams v. 
Robinson, 42 Vt 601.] 

The plaintiffs [John Stevens and wife] 
claim one third of the land in controversy, 
in right of the female plaintiff as one of the 
heirs of Benjamin Vancleve deceased, and 
one other third part under a deed from. Dr.. 
Clark and his wife, the latter being also a 
daughter and one of the heirs of the deceas- 
ed. The defendant [Joseph W. Vancleve] is 
the son of the deceased, who claims the 
whole of the land under an instrament pur- 
porting to be the last will and testament of 
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Benjamin Vancleve. The cause turned al- 
together upon the validity of this insti-ument, 
which, it was contended by the plaintiffs' 
counsel, 1. Was not executed according to 
the requisitions of the laws of New Jersey; 
and 2. That the said Benjamin Vancleve, at 
the time he executed the alleged will, was 
not of sound and disposing mind and mem- 
ory. 

The following summary contains the sub- 
stance of the evidence as declared in the 
charge to the jury: Mrs. Pharis, one of the 
attesting witnesses, deposed, that, on the 
morning of Sunday, the 24th of August, 1817, 
she was at the house of Benjamin Vancleve, 
(who was then in bed, having been struck by 
the palsy some time eai'ly in the month of 
•Tune preceding, which entirely disabled one 
half of his body) and heard the defendant 
inform his father, that the will he had exe- 
cuted in the year 1814 was missing; but that 
he had a copy ot it, and inquired of his fa- 
ther if he would execute that as his will? 
To which his father answered, "Yes." That 
upon receiving the above information, he ap- 
peared to rouse up like a person from a deep 
sleep, and asked, "Who has taken it?" The 
defendant then sent for John Pharis, and 
after his arrival, the defendant read over to 
his father the copy of the will distinctly, sec- 
tion by section, and asked him, at the end 
of each, if he understood it? To which he 
replied, *'Yes." He was then asked, if John 
Pharis should steady his hand whilst he 
signed his name? To which he answered, 
"Yes, I wish him to do it." John Pharis did 
accordingly steady his hand, and with this 
assistance, he signed his name to the will. 
After this was done, Pharis told him that he 
must acknowledge the will; upon which, the 
testator put his finger on the seal, and the 
witness heard him say, "last will and testa- 
ment:"— having moved her position at the 
moment, she did not hear the first part of 
the sentence. The witness further stated 
it as her opinion, that Benjamin Vancleve 
was, at the time, in his right mind, and un- 
derstood what he was doing, and that he was 
capable of dictating his will. She added, 
that he could ai-tieulate so as that she could 
understand him very well when he spoke; 
and that he frequently, when she visited 
him, prior to this period, after the stroke of 
the palsy, inquired respecting her own 
health, and that of her family. She further 
proved her own signature to the will, and 
that of the other two attesting witnesses, 
made in the presence of the testator, and of 
each other. She stated that, after the will 
was executed, she saw the defendant, who 
sat on the bed by her father, conversing with 
him, but that she did not attend to what was 
said. She saw the father's lips move, and 
heard his voice. 

The evidence of the two other subscribing 
witnesses, and also of Mary Vancleve, a 
granddaughter of the testator, who resided 
in his family, and who was present when 



the will was executed, corresponds in every 
material cu-cumstance with that above de- 
tailed. Two of them heard the testator dis- 
tinctly say, "I acknowledge that (his finger 
being placed on the seal) to be my last will 
and testament." John Pharis stated, that he 
was asked if he acknowledged that to be 
his last will and testament, and that he an- 
swered "Yes, I do." This witness further 
added, that the testator seemed more revived 
that day than he had seen him for some 
weeks; that he does not think that he was 
capable of disposing of his property by deed, 
or of dictating and forming a whole will at 
one time, being too weak for so great an 
eftort; but that he was capable of remem- 
bering what he had done at former times, 
and what disposition he then wished to make 
of his propeity. That he spoke very little; 
only in few words at a time, and then in an- 
swer to questions; but that he understood 
eveiy thing that was proposed to him, and 
what he was doing, as well as a man could, 
who was in a weak state. 

In support of this testimony, the defend- 
ant examined a number of witnesses, who 
stated that they had seen the testator at dif- 
ferent times, before and after his last sick- 
ness; that his memory had failed consider- 
ably as to names and persons, and recent 
events; but that he spoke, asked questions, 
particulai'ly as to the health of those who 
called to see him; and that in their opinion, 
he was, when they saw him, of sound mind 
and memor5% On the other side, a great 
number of witnesses were examined, who 
deposed that the memory of the testator was 
greatly impaired, even before the last stroke 
of the palsy. That he would ask foolish 
questions, and inquire the names of his for- 
mer acquaintances who called to see him. 
Upon one occasion, he inquired how a par- 
ticular acquaintance of his was, and being - 
answered that he was dead, he not long af- 
terwards expressed a wish to see him. At 
another time, he mistook one of his nieces 
for a granddaughter who had long before 
been dead, ilanj' similar instances of a 
great decay in his memory, w^ve stated by 
these witnesses. That after the last stroke 
of the palsy, they never heard him speak, 
although he would sometimes make a noise, 
as if he desired to speak; that when they 
called to see him, he lay as if in a state of 
insensibility, with a vacant stare, and ap- 
parently unconscious of any thing; neither 
speaking to, nor noticing those who addressed 
him, not even his own daughters. That he 
was entirely childish, as well as helpless, 
and was treated as if he had been an infant. 
These witnesses all concur in opinion that 
the testator was at no time, during his last 
sickness, competent to make a will, or to 
ti'ansaet any other kind of business, and that 
his mind and judgment were entirely pros- 
trated. 

Some evidence was given of declarations 
by two of the attesting witnesses, Mr. Pharis 
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and Steplieu Johnson, contradictory of their 
evidence given on oath, as to the capacity 
of the testator to make his will; .in particu- 
lar, that the hand of the testator, instead of 
being steadied by John Pharis, was guided, 
and the name in fact written by him. Some 
of the witnesses examined for the plaintiffs 
sat up with the testator at different times 
during his sickness, and others merely called 
for a few minutes to see him and to inquire 
respecting his health. 

During the trial, the defendant's counsel 
offered evidence to prove that the original 
will,, executed by the testator in 1S14, when 
his capacity was not questioned, had been 
purloined by the female plaintiff, 

BY THE COURT. Such evidence is im- 
proper, as it is not pretended by the coun- 
sel, that they mean to prove the contents of 
that will, and to rest then* defence upon it. 
On the contrary, they rely altogether, as they 
avow, upon the validity of the will executed 
on the 24th of August 1817; and consequent- 
ly the question respecting its validity can- 
not in any manner be fairly affected by the 
evidence offered in respect to the will of 
1814. The only tendency of such evidence 
would be to prejudice the minds of the jury, 
and to lead them from the question which 
they have to decide. 

The defendant's counsel also offered evi- 
dence to prove that the uniform declarations 
of the testator in favour of the defendant, 
from the year 1802, had been consistent with 
the disposition made of his property by the 
will of 1817. This was objected to, as being 
inapplicable to the only question in the 
cause,— the competency of the testator to 
make his will; the counsel for the. plaintiffs 
disavowing any intention to charge the de- 
fendant with fraud, or improper conduct in 
obtaining the will. Parol evidence to vary 
or explain a deed or will, except in a case 
of a latent ambiguity, or of fraud in obtain- 
ing a will, is inadmissible. 1 Johns. Eng. 
Oh. 231, 234; 2 P. Wms. 214; Thomas v. 
Thomas, G Term R. 671; 1 Fonbl. Eq. 70; 
2 Vern. 624; Smith v. Feuner [Case No. 13,- 
040]; 2 Johns. 31; 2 South. [5 N. J. Law] 
655. 

On the other side it was insisted that, up- 
on the question of competency, it might be 
veiy material to show that the testator had 
long contemplated the disposition of his 
property in the manner designated by his 
will; as in that case, a smaller gi'ade of 
memoiy might be requisite, than would be 
If such a disposition had not been previously 
arranged in the mind of the testator. Har- 
rison V. Rowan [Case No. 6,142], in this 
court; 1 Yeates, 108; 2 Yeates, 46; 1 Hen. 
& il. 476, 478; 3 Hen. & M. 502, 510; 1 Bay, 
335. 

WASHINGTON, Circuit Justice. The dec- 
larations of a party to a deed or will, wheth- 
er prior or subsequent to its execution, are 
nothing more than hearsay evidence; and 
nothing could be more dangerous than the 



admission of it, either to control the con- 
struction of the instrument, or to support or 
destroy its validity. If the evidence is of- 
fered in support of the instrument, it could 
only have that effect upon the supposition 
of a uniform consistency of those declara- 
tions, not only with the instrument itself, 
but with the secret intentions of the party, 
at all times after those declarations were 
made; and yet how unsafe a criterion would 
this be, when most men will acknowledge 
the frequent changes of their intentions re- 
specting the disposition of their property by 
will, before they have committed them to 
writing. The uniform consistency of those 
declarations, is the chief ground upon which 
the whole argument in favor of the evidence 
is rested; and yet, if the evidence be ad- 
mitted at all, the plaintiffs would be at full 
liberty to prove opposing declarations of the 
testator at other times; and thus a door 
would be open to an inquiry in no respect 
pertinent to the main subject of investiga- 
tion, but mischievously calculated to per- 
plex and to mislead the " juiy. That such 
evidence has sometimes been given, is prov- 
ed by many of the cases read by the defend- 
ant's counsel; but it would be very unsafe 
to consider those instances as laying down 
a rule of law, since, in none of them, was 
an objection made to the admission of the 
evidence, so as to submit its competency to 
judicial inquiry and decisions. The general 
rule of law is against the evidence, and no 
case has been cited showing an exception to 
it, unless when it was offered to repel a 
charge of fraud, or circumvention of the 
devisee in obtaining the will. But in this 
case the plaintiffs' counsel disavows any in- 
tention to impute to the defendant a charge 
of this sort. The evidence is therefore in- 
admissible. 

PENNINGTON, District .Judge, concuiTed. 

It was contended by the plaintiffs' coun- 
sel, in summing up: (1) That the will was 
not executed according to the directions of 
the statute of New Jersey, passed the 17th 
of March, 1713 (14 Patt. Laws, 5) which de- 
clares, that all wills and testaments there- 
after to be made in Avriting, signed and pub- 
lished, by the testator, in presence of three 
subscribing witnesses, and regularly proved, 
and entered on the books of records, or reg- 
isters in the secretai'y's office, &c. shall be 
sufficient to devise and convej' any lands, 
&c. This act differs from the statute of 29 
Car. XL e. 3, § 5, in this important particu- 
lar: that the statute speaks of wills signed 
by the testator, or some other person in his 
presence, and by his express direction. In 
this case, it is undeniable that the name of 
Benjamin Vancleve was written by John 
Pharis, who not only steadied, but guided 
his hand, and wrote the name, using the 
hand of the alleged testator as an instru- 
ment, as much so as if he were dead. But 
even under the statute of 29 Car. II. this could 
not be considered as a valid execution of the 
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will, inasmucli as the testator merely con- 
sentetl that John Pharls should steady his 
hand, as is proved by all the witnesses; there 
is no evidence that he expressly, or other- 
wise directed him to sign his name, (2) 
That the weight of evidence, as to the capac- 
ity of the testator to make a will, at the 
time this was executed, is clearly against its 
validity. Cases cited under this head: 2 
South. [5 N. J, Law] 455; Hoge v. Fisher 
[Case No. G,5S5]; 1 Brown, Ch. 441. 443; 2 
Poth. Obi. Append.: 12 Vern. 450; 2 Cro. Jac. 
497; Swinb. 113; Cowp. 92; Doug. 241. 

For the defendant it was insisted, on the 
first point, that, upon the evidence, it ap- 
peared, that the name of the testator was 
signed *by himself, Pharis mei'ely guiding 
his hand. But even if the name had been 
written by Pharis, it would be a good exe- 
cution; as it would be quite an iijiadmissible 
construction of the law of this state to ex- 
elude from the privilege of making a will, a 
person who, by accident or disease, should 
be incapable of writing his name. Such has 
never been the construction of the law by 
the courts of this state. The agency of Phar- 
is is clearly proved to have been exerted at 
the request of the testator; which would 
bring the case strictly within the statute of 
29 Car. n. (2) The evidence given of the 
state of the testator's mind, at periods prior 
or subsequent to the 24th of August, is not 
such as ought to prevail against the testi- 
mony of the attesting witnesses. The pre- 
sumption of law is always in favour of com- 
petency, and the w-hole burthen is on the 
heir at law to establish the contrary fact. 
As to the degree of capacity in the testator 
necessai-y to give validity to his will, the 
foUow^ing books were referred to: Swinb. 
112, 7G-83, 96; Jac. Law Diet. 430; Har- 
rison V. Rowan [Case No. 6,142], in this court; 
2 Phil. Ev. 191, 193; 3 Mass. 380, 

R. Stockton and Wall & Halstead, for 
plaintiffs. 

Mr. Ewing, L. H. Stockton, and Freeling- 
huysen & Southard, for defendant 

WASHINGTON, Circuit Justice, (charging 
jury). As the objection to the execution of 
the will Avill be noticed hereafter, I shall, for 
the present, confine my observations to the 
single question of the testator's competency 
to make a will. He must, in the language 
of the law, be possessed of a sound and dis- 
posing mind and memory. He must have 
memoiy. A man in whom this faculty is 
totally extinguished cannot be said to possess 
undei-standing to any degi-ee whatever, or for 
any purpose. But his memory may be very 
imperfect; it may be greatly impaired by 
age or disease. He may not be able, at all 
times, to recollect the names, the persons, 
or the families, of those with whom he had 
been intimately acquainted; may at times 
ask idle questions, and repeat those which 
had before been asked and answered; and 



yet his understanding may be suflSlciently 
sound for many of the ordinaiy transactions 
of life. He may not have suificient strength 
of memory, and vigour of intellect, to make, 
and to digest all the parts of a contract, 
and yet be competent to direct the distribu- 
tion of his property by will. This is a sub- 
ject which he may possibly have often 
thought of; and there is probably no per- 
son who has not arranged such a dispo- 
sition in his mind before he committed it 
to writing. More especially, In such a re- 
duced state of mind and memoi*y, he may 
be able to recollect, and to understand the 
disposition of his property which he had 
made by a former will, when the same is 
distinctly read over to him. The question 
is not so much what was the degree of 
memory possessed by the testator as this 
—Had he a disposing memory? Was he 
capable of recollecting the property he was 
about to bequeath; the manner of distribut- 
ing it; and the object of his bounty? To 
sum up the whole in the most simple and 
intelligent form— Were his mind and memoi-y 
sufficiently sound to enable him to know, and 
to understand, the business in which he was 
engaged, at the time when he executed his 
will? This being the question, and the only 
one at this time for your consideration, I 
shall proceed to lay down the following gen- 
eral rules to assist you in your deliberations. 

1, The only point of time to be looked at 
by the jury, at which the capacity of the 
testator is to be tested, is that when the 
will was executed. He may have been in- 
capable to make a will at any time before, or 
after that period; and the law permits evi- 
dence of such prior and subsequent incapaci- 
ty to be given. But unless it bear upon 
that period, and is of such a nature as to 
show incompetency when the will was ex- 
ecuted, it amounts to nothing. 

This being the important epoch: 2. The 
evidence of the attesting witnesses; and 
next to them, of those who were present at 
the execution— all other things being equal- 
is most to be relied upon. The reason is 
an obvious one. The law considers the at- 
testing witnesses, in particular, as called 
upon by duty to examine into, and to be sat- 
isfied of the capacity of the testator to make 
a will. There are few men so ignorant as 
not to know, that a person non compos men- 
tis cannot make a valid disposition of his 
property by will, and that his signature to 
the will attests, not only its execution, but 
its validity. These witnesses besides, and 
others present at the execution, have a bet- 
ter oppoi-tunity of judging of the soundness 
of the testator's mind, from his words, ac- 
tions, and appeai-ance, than those who mere- 
ly saw^ him at other times. 

I now proceed to lay before you the sub- 
stance of the evidence, beginning with that 
given by the attesting witnesses, and by 
those examined to support their testimony; 
and afterwards, that of the witnesses who 
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speak of the testator's incompetency Ijefore 
and after the execution of the will. 

(After summing up the evidence on both 
sides, the judge proceeded.) 

With respect to the evidence given of dec- 
larations made by two of the attesting wit- 
nesses upon the subject of the testator's 
competency, in connection with what they have 
sworn, I think it proper to remark that it 
ought in most, if not in all cases, to be re- 
ceived with great caution by the jury. The 
testimony of a witness whose veracity and 
character are otherwise unimpeached, given 
under the solemn sanction of an appeal to 
the great Searcher of hearts, ought not to 
be lightly estimated, in consequence of loose 
declarations made at other times to persons 
in no wise interested in the subject to which 
they refer, and which were possibly on that 
account little attended to, imperfeatly under- 
stood, and never again thought of by them. 
I do not mean to say that such evidence is 
unworthy of the consideration of the jury; 
quite otherwise. But it should be received 
with some degree of jealousy, and should be 
thoroughly examined and weighed. If then 
you believe the four witnesses who were 
present at the execution of the will, and the 
facts to which they deposed, three of them 
being the attesting witnesses, the will was 
legally executed. 

It was contended indeed by the plaintiffs' 
counsel, that, in point of fact, the name of 
the testator was written by John Pharis; 
and if so, the will was not executed accord- 
ing to the provisions of the law of this state. 
The fact is most probably stated correctly 
by the counsel: but is it to be believed that, 
when all pei-sons, except those of unsound 
mind and memory, are permitted to dispose 
of their property by will, the legislature could 
have intended to deny this privilege to those 
who f i-om accident, disease, or want of educa- 
tion, could not write? If such be the con- 
struction of the law, it would be insufficient 
for the testator to make his mark, since that 
would not amount to subscribing his name. 
The fact is, that at the time the act of as- 
sembly was passed, the statute of frauds 
and pei'juries, 29 Car. I. was in force in this 
state, and was not repealed by the act. And 
although, at a much later period, all the stat- 
utes of England were repealed, still the above 
statute had become incorporated with, and 
formed a part of the land laws of this state, 
so far as it respected last wills and testa- 
ments; and has always, as I understand from 
Judge PENNINGTON, been considered as 
furnishing the rule as to the execution of 
wills. If so, this will was executed in strict 
conformity with the statute; since the sub- 
mission of the testator (who, in relation to 
this part of the case, is to be considered as 
fully conusant of what he was doing) to 
have his hand directed, so as to write his 
name, was at least equivalent to an express 
direction to another to sign his name. For 
it cannot be denied that, under the statute, 
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the direction to subscribe the name of the 
testator, may be given by him by signs, as 
well as by words. But be the law upon this 
subject as it may, this will, in the opinion 
of the court, was, upon strictly legal princi- 
ples, signed by the testator, his hand being 
with his own consent guided by another, and 
the will afterwards acknowledged by him. 
Under these circumstances, the act of Pharis 
was, in point of law, the act of the testator. 
Whether the testator was competent to 
make his will, is a question of fact, which 
you must decide, after an attentive consider- 
ation of the evidence given on both sides. 
The presumption of law always is in favour 
of sanity at the time the will was executed, 
and the burthen of proof lies upon the per- 
son who asserts unsoundness of mind; unless 
a previous state of insanity has been estab- 
lished, in which case, the burthen is shifted 
to him who claims under the will. In the 
examination of this question, your first in- 
quiry will naturally be, can the evidence be 
so reconciled as that the facts stated by the 
witnesses on both sides may be true? If, 
by a fair comparison of the evidence, and a 
correct course of reasoning, this can be done, 
charity, as well as the injunctions of -law, 
call upon you to examine that evidence with 
this view. Although the testator's memory 
had greatly failed, even to the extent stated 
by many of the plaintiffs' witnesses; al- 
though when those witnesses saw him, some- 
times for a very short period, at .others for a 
long duiution, the testator sometimes address- 
ed by the witnesses, and at other times not 
spoken to at all, or excited to speak,— although 
he was sometimes seen by those witnesses ly- 
ing silent, and in a state of apparent insensi- 
bility, with a vacant or stupid stare, so helpless 
as to be ministered to as if he were an infant; 
sometimes appearing to recognise those about 
him, and at other times not;— may he not 
have spoken and acted precisely as the four 
witnesses who were with him when the will 
was executed have sworn he did? Between 
those witnesses there is no material contra- 
diction, though they do not state all the cir- 
cumstances precisely in the same way. May 
not John Pharis have spoken the truth, and 
judged correctly, when he deposed that the 
testator was more revived on the morning 
of the 24th of August than he had seen him 
for three or four weeks preceding, and that 
he continued so for the greatest part of the 
day? May not the anodynes, which it seems 
he was in the habit of using, have affected 
his speech, or his disposition to speak at 
particular times? And may he not have been 
more disposed, at all times, to converse? with, 
or address questions to the members of his 
family, who were generally in his room, and 
attending to him, rather than with strangei*s, 
or even neighbours and friends who called 
only occasionally to see him? These, and 
similar questions, may be well worthy of the 
serious examination of the jury. But if, 
in your opinion, there are irreconcilable con-, 
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tradictions in the evidence, so that the state 
of the testator's mind could not be as the 
Ijlaiutiffs' witnesses have deposed it was 
before and after the 24th of August, and yet 
that he should be competent to make 
his will on that day; you wuU then have to 
weigh the credit of the witnesses, to inquire 
into their respective capacities to form a cor- 
rect judgment upon the matters about which 
they have deposed, and to compare the op- 
portunities of judging correctly which wex*e 
oftered to the witnesses on the one side and 
the other. 

The jury found for the defendant. 
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STEVENS V. WILLIAMS et al. 

[1 McCrary, 480: i 19 Am. Law Reg. (N. S.) 
295; 1 Morr. Min. Rep. 5G6.] 

Circuit Court, D. Colorado. July, 1879. 

Mines — Lodb or Ledge — Apex — Poixowiso 
Vein. 

1. A vein, lode or ledge, within the meaning 
of the act of congress, is a mineral body of rock 
within defined boundaries in the general mass 
of the mountain. 

[Cited in Iron Silver Min. Co. v. Cheesman, 
116 U. S. 534, 6 Sup. Ct. 483; Iron Silver 
Min. Co. V. Mike & Starr Gold & Silver 
Min. Co.", 143 U. S. 894, 430, 12 Sup. Ct. 
501.] 

[Cited in Bullion. B. & C. Min. Co. v. Eureka 
Hill Min. Co., 5 Utah. 3, 11 Pac. 540; Illi- 
nois Silver Mining & Milling Co. v. Raff (N. 
M.) 34 Pac. 544.] ^ 

2. The top or apex of a vein is the highest 
point where it approaches nearest to the sur- 
face of the earth, and where it is broken on its 
edge, so as to appear to be the beginning or 
end of the vein. If a vein, at its highest point, 
turns over and pursues its course downwards, 
then such point is merely a swell in the min- 
eral matter, and not a true apex. 

3. Where there is a true apex within the sur- 
face boundaries of a claim, the claimant can 
follow the vein in its downward dip beyond his 
vertical side lines, and he may follow the vein 
beyond such side lines at any point where the 
apex is within his surface lines, even though 
his location for the full length of the claim be 
not along the line of such apex; and he is en- 
titled to follow the same in its departure from 
the perpendicular, in any degree, until it 
reaches the horizontal. 

[Cited in Consolidated Wyoming Gold Min. 

Co. V. Champion Min. Co., 63 Fed. 552.] 
[Cited in Bullion. B. & C. Min. Co. v. Eureka 

Hill Min. Co., 5 Utah, 3, 11 Pac. 536.] 

At law. 

MILLER, Circuit Justice (charging jury). 
After a very long and patient investiga- 
tion of the case, with the aid which eminent 
counsel have been able to give to you and to 
the court, we approach a point when you and 
the court must act in the decision of the 



1 [Reported by Hon. Geo. W. McCrarj', Cir- 
cuit Judge, and here reprinted by permission.] 
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questions presented in the case. It is a sat- 
isfaction to me to state, if my experience is 
of any value, that I have very rarely seen 
as many witnesses, in so important a case 
as this, where they have testified so frankly, 
and where I have been so perfectly convinced 
of their integritj\ * * * And as tliis is my 
fii-st case upon important mining matters,— a 
class of cases coming more rapidly into the 
courts than heretofore,— I hope that the min- 
ers will always desei've the character which 
I am happy to give them in this case, of 
being true and honest men in what they en- 
deavor to state. There are some things, gen- 
tlemen, of which I propose to disabuse your 
minds before entering upon the real merits 
of the case. A great deal has been said 
about the immense value of the interests at 
stake, and I think counsel on both sides have 
intimated •to you that your verdict may set- 
tle rights of property to a vei-y large amount 
outside of the case now in controversy. That 
is quite a mistake; your verdict settles noth- 
ing in the world but the matter in controver- 
sy between these parties. Even the opinion 
w^hich the court delivers, that, perhaps, may 
hereafter be used in similar cases as settling 
principles, but for which you are not at all 
responsible, may be and probably will be re- 
vised by the highest court of the country, the 
supreme court of the United States. So that in 
delivering this opinion, my Brother HALLETT 
and myself are not deciding principles finally 
which governs anybody's case, possibly not 
even this case. Therefore, do not be fright- 
ened; do not be alai-med; do not bring in 
any other verdict than what you would if 
this were a simple controversy between the 
owners of the Iron mine and the owners of 
the Grand View mine, for that is all there 
is in this case. The plaintiff has asked cer- 
tain instnietions here which I have refused, 
in regard to the testimony, and I regret that 
they should have been introduced into his 
prayer for insti-uetions, but I will rule upon 
them so that he can get the benefit of them 
if he desires. I am asked by him to state 
that the patent which he has received from 
the United States for the Iron mine is con- 
clusive that the sheet of mineral matter in 
question is a vein, within the meaning of the 
statute. I decline to give that instruction. 
Certainly, outside the vertical projection of 
the side lines of the plaintiff's patented 
ground, if the defendants can show that the 
mineral matter which is the subject of this 
controversy is not a vein they have the right 
to show it. Outside of the side lines of the 
plaintiff, projected perpendicularly down- 
wards, defendants have the right, if they 
can, to show tliat the vein, or thing which is 
called a vein, is not a vein. 

After disposing of that much of the prelim- 
inai-y matter, I now proceed to state to you 
what I understand to be the nature of this 
conti-oversy. The plaintiff has a patent from 
the United States, which has been read to 
you, for a mine or lode of mineral matter, the 
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superficial area of wliicli is three liundred 
feet in one direction and fifteen hundred in 
another on the surface of the earth, as known 
and measured hy the lines which have heen 
pointed out to you and are called the end and 
side lines of the Iron mine. The act of con- 
;?ress on that subject says, that when such 
title or patent and such side and end lines 
cover the top or apex of a vein of mineral 
matter, if the party pursuing that vein in a 
downward direction, as he pursues it further, 
escapes from the perpendicular extension of 
these side lines, he may still follow that vein 
as long as he can find it, and so long as it is 
the same vein. That part of the statute is the 
source of this eonti-oversy. The plaintiff, act- 
ing upon that act of congress, has pursued 
what he calls his vein, has pursued it a very 
long distance, as shown by that incline on 
the map, which is the most continuous, out- 
side of his side lines across the side lines of 
another claim and into the claim of the de- 
fendants. If it is a continuous vein of min- 
eral matter, and if his side lines cover the 
apex or outcrop of that vein, and if those lines 
are extended in a proper direction across the 
shoot or course or strike of that vein matter, 
he has the right to pursue it The defend- 
ants, commencing at another point on the sur- 
face of the earth and descending perpendicu- 
larly as shown on the map, have come to a 
point where their shaft intersects the incline 
which the i)laintiff has made in the pureuit 
of his mineral, and the contest is for the min- 
eral matter where these two shafts meet, so 
far as the defendants' claim covers, or may be 
supposed to cover it. Now I state to you in 
the first place, if that is a vein of mineral 
matter, within the meaning of the act of 
<?ongress, and in the second place, if the 
plaintiff's side lines are laid along the course 
or shoot of that vein, and inclose its top, apex 
or outcrop, and if the plaintiff in the pursuit 
of that vein into the bowels of the earth, pur- 
sued it downwards continuously, he is right 
in this controversy, and he should obtain 
your verdict. 

The defendants say they are entitled to 
your verdict upon three principal grounds: 
(1) They say that the mass of mineral matter 
which is the subject of this controversy is 
not a vein, lode or ledge, within the meaning 
of the act of congress; (2j that what the 
plaintiff claims to be the aijex, or top, or 
outcrop of this lode is no such thing, but is 
a mere elevation of tlie genei-al position of 
this sheet of mineral matter, and from that 
point it continues on a westward dip, and, 
therefore, this is not an apex but merely a 
swell in the mineral matter; and (3) that the 
plaintiff has not so located his side lines and 
end lines with reference to the strike or 
course of the mineral, as to entitle him to 
the benefit of that statute. . 

Now these are the three points to which 
your attention is to be directed, and about 
wliich I propose lo lay down some matters of 
law which will govern you in the case. But 



before I proceed to give my own views in the 
matter, and because it will, perhaps, facilitate 
any exceptions that may be taken, I will read 
to you certain prayers for iustnictions asked by 
the defendants in this case, some of which 1 
will give to you, others *l will modify, and 
others X will refuse. The first one, which I 
think is sound law, is as follows: **In addi- 
tion to the evidence of the title furnished by 
the patent, the plaintiff must show by a pre- 
ponderance of evidence that he is the owner 
of a body of mineral on his patented gi'ound; 
that such minieral constitutes a vein of quartz 
or other rock in place" (and there I want to 
say that by rock in place I do not mean mere- 
ly hard rock, merely quartz rock, but any com- 
bination of rock, broken up, mixed up with 
minerals and other things, is rock, within the 
meaning of the statute, because it does not say 
common quartz rock alone, but it says "that 
such mineral constitutes a vein of quartz or 
other rock in place"); "that being such a vein 
it penetrates the land in controversy, known as 
the Grand View claim" (if it is such a vein 
and runs under the surface of the earth, if it 
goes to the perpendicular lines of the Grand 
Yiew claim; that is what is meant) ; "that the 
top or apex of the vein is within the surface 
lines of the Iron lode location, and where it 
enters the land in dispute it does so in a down- 
ward course departing from a perpendicular." 
Counsel have inserted here that at the re- 
spective points where it leaves the Iron mine 
location, and where it enters the land in dis- 
pute, it does so m a "downward course, and 
departing at both said points from a perpen- 
dicular." I have cut out so much of that as 
says "that at the respective points where it 
leaves the Iron mine location." I think if the 
general course of that vein is a departure 
from the horizontal, that it covers the case. 
With the exception of striking out that single 
point, "that at the respective points where it 
leaves the Iron mine location," I give that in- 
sti-uction. Second: "And if these conditions 
are fulfilled it must also appear that the loca- 
tion of the Iron mme is laid upon the general 
course, or strike; that the vein mentioned de- 
parts from the plaintiff's location at a point 
on its general course within the patented side 
lines." That is correct. The long lines of the 
plaintiff's claim must be so laid, with regard 
to the general course or strike of the vein, 
that in pursuing it you pui-sue it to the end 
lines, or where it leaves the side lines within 
those end lines. Third: "Although the area 
of gi-ound within the patented lines of the 
plaintiff extends fifteen hundred feet in a 
northerly and southerly direction, by three 
hundred feet in width, plaintiff is only entitled 
to so much of the Iron lode along its general 
course as is embraced within his side lines; 
and if the body of mineral within the patent 
deflects on its general course, so as to cross 
the side lines, plaintiff has no right to go be- 
yond such lines to follow it. If, therefore, the 
supposed vein of quartz or rock in place, de- 
parts from a perpendicular in its downward 
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course, at any point on its covirse or strike 
outside of plaintiff's side lines, and then entere 
the land in controversy, plaintiff cannot by 
reason of tbis recover in tbis action." I refuse 
that for two reasons: If it means anything 
more than the language given in the previous 
instructions, I do not give it In the second 
place, it is complex and confusing to the jury. 
I can hardly underetand it myself, and there- 
fore I presume you could not undei-stand it bet- 
ter than I can. The fourth one I refuse. "In 
addition to the tilings already mentioned as es- 
sential to the plaintiff to recover in this ac- 
tion, the vein of quartz or rock in place" must 
be "one which in its descent into the earth 
is substantially vertical in its direction."'-that 
is, straight down,— "which on leaving the 
side lines of the plaintiff and entering the land 
in dispute, departs from a perpendicular and 
not from a liorizontai direction." I refuse 
that; if there is any departiu'e from a hori- 
zontal direction in a downward course, it is 
sufllcient. The sixth one is: "The 'top' or 
'apex,' within the act of congress, is the high- 
est end or termination of the vein, and this 
is so, even though at any intermediate point or 
points, where the vein is continuous, it rises 
higber than such highest end, it being essen- 
tial to sucb 'top' or 'apex' that there be no 
vein continuing beyond it." I give that. It 
must be the end of the vein wbich approaches 
nearest to the surface, as I shall explain more 
fully in another part of the charge. That is 
the substantial meaning of it. The next, num- 
ber seven, is: "In order to constitute a vein 
of quartz or other rock in place which wiU en- 
title the plaintiff to follow it into the land of 
another, it is not enough that there be a seam 
or crevice between rock in place filled with 
mineral, but the mineral contained between 
the rock in place must be of 'quaitz or other 
rock.' " I have explained already to ; on, the 
meaning of other rock, that it did not mean 
solid rock necessarily, but it means any rocky 
substance containing minei-al matter. "And 
unless plaintiff has shown by a preponderance 
of evidence, the contents of the supposed vein 
to be of 'quartz or other rock,' he cannot re- 
cover, for under the act of congress under 
which plaintiff claims, all forms of deposit ex- 
cepting veins of quartz in rock in place, are 
placers." I give that instruction, but with the 
distinct understanding that all this substance 
between the porphyry and limestone, that has 
been explained to you, which contains mineral, 
~I mean which contains ore, — is rock in place. 
The eighth instraction: "Although the jury 
believe from the evidence that the plaintiff is 
tbe owner of a vein of quartz or rock in place, 
yet if such vein on its course toward the land 
in dispute, be interrupted for a considerable 
distance, then it ceases to be a lode or vein so 
as to give the plaintiff the right to pursue it 
into the adjoining land, and in such ease the 
plaintiff cannot recover." I refuse that in- 
struction. In the first place the evidence is 
uncontradicted— at least so little contradicted 
I would not dare to put that to the jury— that 



that main incline has metallic ore in it from 
beginning to end, as far as it has been carried; 
and in the second place, the words "considera- 
ble distance," do not convey any accurate con- 
ception. In some cases a mile would be a 
"considerable distance," and in some cases, 
where a life depended on it, half an inch would 
be a considerable distance. 

There is another matter asked by the coun- 
sel, which I think is too complex, and I refuse 
it upon other reasons. I shall, however, charge 
the jury upon the whole of that matter. 

Now, gentlemen of the jury, as 1 make out 
the subject matters to be considered by you 
in this ease, the first one of them for you to 
determine is, what is a vein, lode or ledge of 
minei-al matter within the meaning of the 
statute, and in regard to that matter, I ap- 
prehend you will have no great difficulty in 
this case. The statute of the United States, 
in determining the teiTos on which its min- 
eral lands shall be sold, used ov occupied, 
has divided mineral lands, at least all that 
relate to precious metals, into two distinct 
classes: they are those which are called pla- 
cei' mines and those which are called veins, 
lodes or ledges of mineral matter in quartz or 
other rock in place. Now I do not know that 
I can better define what is a vein, lode or 
ledge to you, than has already been done by 
my associate on the supreme bench, Brother 
Field, whose learning on that subject is equal, 
perhaps, to that of any judge of the United 
States courts, and whose diligence and pre- 
cision are equal to his learning, "Without 
going over all that he says about it, most of 
which was read to you by Sir. Symes, I adopt 
and instruct you that a "continuous bed of 
mineraUzed rock, lying within any other well- 
defined boundaries on the earth's surface and 
under it, would^ constitute a lode, and that 
the teiTH is used in the acts of congress as ap- 
plicable to any zone or bed of mineralized rock, 
lying within boundaries clearly separating it 
from the neighboring rock. It is any class of 
deposits of mineral matter coming from the 
same source, impressed with tlie same forms, 
and appeai'ing to have been created by the same 
process," I am also aided by my Brother Hal- 
lett, whcse experience is greater than mine in. 
this matter, and who has also given the defini- 
tion of the word, which I propose to read to you. 
as the law: "In general, it may be said that 
a lode or vein is a body of mineral or mineral 
body of rock, within defined boundaries in the 
general mass of the mountain." And I do not 
know a better or more comprehensive defini- 
tion than that. I say to you, further, gentle- 
men, that the thinness or thickness of the 
matter in particular places does not affect its 
being a vein or lode; nor does the fact that 
it is occasionally found in the general course 
of this vein or shoot, in pockets deeper down 
into the earth or higher up, affect its char- 
acter as a vein, lode or ledge. I say to you, 
fuiiher, that a total interruption of the ore 
matter, if the contact remains on each side, 
the limestone and porphyry ai"e still preserved^ 
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and the vein of mineral matter is found Tvitli- 
iu a short distance furtlier on, pursuing that 
same contact, it is still a part of the same 
vein. In short, if there Is a general and per- 
vading continuance of this mineral matter 
with a casual'and occasional interruption, but 
pursuing the same general course, hounded 
by the same rocky material above and below 
as far as you can trace that until it breaks off 
totally and is interrupted for a very large dis- 
tance, it is a vein of rock or mineral matter. 
Now I think you will have no difficulty ui 
applying these definitions, since the evidence 
here is almost uncontradicted that there is 
such a sheet of matter as is spoken of. All 
the witnesses agree that there is a substratum 
of limestone and a super-stratum of porphyi*y; 
all agree, even defendants' witnesses, that 
they come to a point where that contact is so 
narrow that only a sheet of paper could be 
got into it, but still it has the weE preserved 
distinction— the porphyry above, the lime be- 
low, and, although in some instances to the 
south, some to the north, and some occasional 
spots in the levels, it is stated by defendants' 
witnesses, that no more vein matter has been 
found, yet you must, I think, come to the 
conclusion that on the whole, and taking the 
course on which this matter is in contact from 
the line of the plaintiflE's location to the line 
of the defendants' location; taking the course 
of that large incline shaft, driven by the plain- 
tiff from where he first discovered it to where 
it meets the defendants', it is for you to 
say from the testimony, not for me to find for 
you. But I can see no reason why you should 
not say there is a continuous vein of mineral 
from the opening shaft, the plaintiff's shaft, 
to the point where it reaches the 'Williams 
shaft. If that is true— if you find that to be 
ti-ue, why, notwithstanding these casual in- 
terruptions in various directions, notwith- 
standing the widening, the narrowing, the 
deepening and the shallowness of the vein, 
notwithstanding it has, in some places, ac- 
knowledged diversions down into the ground, 
still, if the miner is able to pursue and has 
been able to pursue it in the vein, notwith- 
standing these interruptions, you are to call 
it a vein, and treat it as a vein within the 
meaning of the act of congress. 

The next point is, that it is denied that there 
is a top or apex to this ledge or vein, and that 
if there is such a one it is not within the side 
lines of the plaintiff's patent. Perhaps upon 
that point the defendants have mainly rested 
their case. I think that you will agree with 
me, as all the counsel agree and all the wit- 
nesses agree substantially, conceding that 
there is a vein, that the top or the apex of a 
vein, within the meaning of the act of con- 
gress, is the highest point of that vein where 
it approaches nearest to the surface of the 
earth, and where it is broken on its edge so as 
to appear to be the beginning or end of the 
vein. The word "outcrop" has been used in 
connection with It, and in the true definition 
of the word "outcrop," as it concerns a vein, is 



probably an essential part of the definition of 
its apex or top; but that does not mean the 
strict use of the word "outcrop." That would 
not, perhaps, imply the presentation of the 
mineral to the naked eye, on the surface of 
the earth, but it means that it comes so near 
to the surface of the earth that it Is found 
easily by digging for it, or it is the point at 
which the vein is nearest to the surface of 
the earth; it means the nearest point at wh'eh 
it is found toward the surface of the earth. 
And where it ceases to continue in the direc- 
tion of the sm-face, is the top or apex of that 
vein. It is said in this case that the point 
claimed to be the top or apex is not such, 
because at the points where plaintiff shows 
or attempts to prove an interruption of that 
vein, in its ascent towards the surface, and 
what he calls the beginning of it, the defend- 
ants say that is only a wave or roll in the 
general shoot of the metal, and that from that 
point it turns over and pursues its couree 
downwards as a part" of the same vein, in a 
westerly or southwesterly direction. It is 
proper I should say to you, if the defendants' 
hypothesis be ti-ue, if that point which the 
plaintiff calls the "highest point," the "apex," 
is merely a swell in the mineral matter, and 
that it turns over and goes on down in a decli- 
nation to the west, that it is not a true apex 
within the statute. It does not mean mei-ely 
the highest point in a continuous succession 
of rolls or waves in the elevation and depres- 
sion of the mineral nearly horizontaL 

Now, gentlemen, I have but one more mat- 
ter, and really I do not know that there is 
much to be said about that. The defendants 
maintain that the lines— the side lines— of the 
plaintiff's claim are so located in reference 
to ,the shoot or strilce of the vein which they 
claim to pursue, that he has no right to pur- 
sue it at the point where this conti-oversy 
exists. You. must take all the evidence to- 
gether, you must take the point where it ends 
on the south, where it ends on the north, 
where it begins on the west and is lost in 
the east, and the coui-se it takes, and from all 
that you are to say what is its general course. 
The plaintiff is not bound to lay his side lines 
perfectly parallel with the course or strike 
of the lode so as to cover it exactly. His lo- 
cation may be made one way or the other, 
and it may so run that he crosses it the other 
way. In such event his end lines become 
his side lines, and he can only pursue it to 
his side lines vertically extended, as though 
they were his end lines; but if he happens to 
strike out diagonally as far as his side lines 
include the apex, so far he can pursue it 
laterally; if the vein projects beyond his side 
lines, then it is only a question as to the dis- 
tance which he can include this vein within 
his side Ihies, which I don't see arises in this 
case at all; but that is for you to say. 

Now, gentlemen, I have laid before you 
all that I think material for your judgment 
in this ease. If you believe that that is the 
top or apex of the vein on which the plaintiff 
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lias laid his claim; if you believe that is a 
vein within the meaning of the act; if you 
helieve that is a vein under the circumstan- 
ces and definitions which I have given you; 
if you believe that in pursuing that vein to 
the east, or slightlj'- to the northeast, the plain- 
tiff has followed substantially a continuous 
sheet of ore, although with occasional inter- 
ruptions, occasional nan-owings, occasional 
enlargements and occasional pockets, yet if 
it is substantially the same vein and sheet of 
ore, and he has followed it and found the de- 
fendant in possession in the line of his open- 
ings, the law is with the plaintiff. If you do 
not believe all of these propositions are es- 
tablished, the verdict will be for the defend- 
jmts. 

[For subsequent proceedings, see Case No. 
13,414.] 



Case TSTo. 13,414. 

STEVENS et al. v. WILLIAMS et al. 

U Morr. Min. Rep. 557; Corp. Min, Code. 65.] 

Circuit Court. D. Colorado, 1879. 

Mining Laws — Definition of Tehms — Right to 
Follow Dip — Character of Deposit 

[1. The words, "in place," as used in the act 
of congress of May 10, 1872, as descriptive of 
tlie lodes or veins for which mining claims may 
he taken out under the act, mean the general 
body of the country, which remains in its orig- 
inal state, Tinaffected by the action of the ele- 
ments, as distinguished from the superficial 
mass known as alluvium, detritus, or debris. It 
is what miners usually call the "country," or 
the "country rock." And a vein or lode is "in 
])lace," within the meaning of the act, when it 
is inclosed in the general mass of this rock.] 

[2. "Vein." or "lode," as used in the act, em- 
brace any description of deposit which is inclos- 
ed in the general mass of the country rock, 
without regard to the technical geological dis- 
tinctions in respect to beds, segregated veins, 
gash veins, true fissure veins, or mere deposits; 
and it is immaterial as to the character of the 
vein matter whether it be in a solid, or in a 
loose, disintegrated, state.] 

[3. "Top," and "apex," as used in the act of 
congress, mean that part of the vein or lode 
which comes nearest to the surface, and may 
include a part which stands in the solid rock 
below a considerable body of the superficial 
mass.] 

[4. Under this act a location may include 
1.500 feet in length along the linear course of 
the lode and 150 feet on each side of it.] 

[5. If a locator fails to locate his claim par- 
allel with the apex of the vein, so that the lat- 
ter passes out throiigh a side line thereof, lie 
can take nothing thereunder except what lies 
within the boundaries of his claim, and cannot 
follow the lode if it passes beyond the vortical 
side lines.] 

(G. The right given by the statute to follow 
the dip of a vein, although it "may so far de- 
part from the perpendicular * * * as to ex- 
tend outside the vertical side lines," is not lim- 
ited to veins having an inclination of 45 de- 
grees or less from the perpendicular, but ex- 
tends to all veins which do not lie in a practi- 
cally horizontal position.] 

[7. If in following a vein or lode, which is 
found at the noint of union between rocks of 
different ages and different formation, as in the 
case of porphyry and lime, the line of contact 



should be found barren of ore for a considerable 
distance, not by reason of a mere interruption 
or break, extending only a few feet, but bo- 
cause the two kinds of rock come together, and 
carry nothing whatever between them, then the 
deposits should no longer be called a vein or 
lode, and the owners of the claiih would Iiave 
no right to another body of ore found at a con- 
siderable distance beyond.] 

HALLETT, District Judge (charging juiy). 
The first matter to which I shall ask your at- 
tention is that the reference in the law is to 
veins or lodes in place, bearing any valuable 
metals, which are here spoken of. The lan- 
guage of the act is, mining claims upon veins 
or lodes of quartz or other rock in place, bear- 
ing gold, silver, cinnabar, lead, tin, copper, or 
other valuable deposits. That is the }in- 
guage of the act, used in describing the kind 
of mines or valuable deposits which may be 
taken out under the act, and the peculiar 
feature of that description to which I wish 
to call 3'our attention is that they are lodes 
or veins in place. The exact language, as I 
before read, is "veins or lodes of quartz or 
other rock"; that is, veins of quartz or other 
rock, or lodes of quartz or other rock (the 
last words being added to the 'first by way 
of description), that may contain any of these 
valuable metals. That Is to say, any kind 
of rock bearing any of these metals,— but 
whatever the rock, whether it be quartz or 
other rock, it must be in place. And, as to 
the meaning of these words, "in place," they 
seem to indicate the body of the country 
which has not been affected by the action of 
the elements; which may remain in its orig- 
inal state and condition, as distinguished 
from the superficial mass which may lie 
above it. There are quite a number of words 
which may be applied to that superficial de- 
posit; that which is movable, as contrasted 
with the immovable mass that lies below, 
such as alluvium, detritus, debris. Perhaps 
the last word comes as near as any other 
that is in use— the word debris. A witness 
in another case here used a word which he 
appeared to have invented for the occasion, 
which appeared to me particularly signifi- 
cant; he called it "tumble stuff," which con- 
veys to my mind pretty distinctly the idea 
of that which may have been brought to its 
position by the action of the elements, as 
distinguished from the vast body of earth 
which lies below. In speaking of these de- 
posits, which are in veins or lodes, and of 
the general mass of rock from which they 
may be distinguished, minei"s usually call the 
surrounding mass of rock, in which the lodes 
or veins are found, the "country" or the 
"country rock." By that word they signify 
the character and description of the general 
body of the mountain, whether it is granite, 
or gneiss, or syenite, or porphyi-y, or any 
other of the many different kinds of rock. 
They use that word to describe the general 
mass of rock of which the mountain is com- 
posed, as distinguished from that which is 
found in the vein or lode. And when this 
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act speaks of veins or lodes in place, it means 
sucli as lie in a fixed position in the general 
mass of country rock, or in the general mass 
of the mountain. As distinguished from the 
country rock, this superficial deposit may 
have heen brought into its present position 
hy the elements; may have been -washed 
down from above; or may have come there 
as alluvium or diluvium, from a considerable 
distance. Now, whenever we find a vein or 
lode in this general mass of country rock, we 
may be permitted to say that it is in place, 
as distinguished from the superficial deposit, 
and that is true, whatever the character of 
the deposit may be; that is to say, as to 
whether it belongs to one class of veins or 
another; it is in place if it is held in the em- 
brace, is inclosed by the general mass, of the 
country. And, as to the word "vein" or 
"lode," it seems to me that these words 
may embrace any description of deposit 
which is so situated in the general mass of 
the country, whether it is described in any 
one way or another; that is to say, whether, 
in the language of the geologist, we say that 
it is a bed, or a segregated vein, or gash vein, 
or true fissure vein, or merely a deposit; it 
matters not what the particular description 
of it may be; in respect to these distinctions 
which are observed by geologists in defining 
the different classes of deposits that lie in 
the embrace, or are inclosed by, the general 
mass of the mountain. In all cases I sup- 
pose that they are lodes, if not veins. It may 
be true that many of these deposits will not 
come under the description of veins, as 
known to geologists, but if they are not so 
described,— if they cannot be so correctly de- 
scribed,— they are, at least, lodes, and are 
recognized as such by miners in their search 
for them. In other words, whenever a miner 
finds a valuable mineral deposit in the body 
of the earth, as I have described it, he calls 
that a lode, whatever its form may be, and 
however it may be situated, and whatever its 
extent in the body of the earth. The books 
make some distinctions between beds and 
lodes, and they make distinctions in the dif- 
ferent classes of veins, as you have heard 
from counsel, but these distinctions are not 
important in relation to this answer of the 
discovery and taking of these mineral de- 
posits. It has been decided that congress, 
in passing this act, intended by this descrip- 
tion to embrace and include all forms of de- 
posit which are located in the general mass 
of the mountain, by whatever name they 
may be known, and the distinctions which 
are adopted by geologists in respect to the 
different kinds of veins are not important ex- 
cept for one question and for one purpose, 
w^hich I may invite your attention to further 
on. So that we may say, gentlemen, with 
respect to the case which is now before you, 
that, whether this may be called a true vein 
or a contact vein, or a bed; whether it lies 
with the sti-atification or transversely to it, 
the matter is of no importance for the pur- 
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pose of determining this question; it is in 
any event a lode, if it lies in place, within 
the meaning of this act. And it is in place 
if it is inclosed and embraced in the general 
mass of the mountain, and fixed and immova- 
ble in that position. Perhaps I ought to say 
furthei', in view of some things that were 
said by counsel in the argument, that it is 
not material as to the character of the vein 
matter, whether it is loose and disintegrated, 
or whether it is solid material. In these 
lodes the earth that is found in them, the 
earthy matter which may be washed or 
treated with water or steam, is often the 
most valuable part. It was never understood 
here or elsewhere, so far as I know, that 
such earthy matter was not embraced in the 
location, because it was of that character. 
It is the surrounding mass of country rock; 
it is that which incloses the lode, rather than 
the material of which it is composed,— which 
gives it its character; so that even if it be 
true, as counsel have stated in the course 
of their arguments, that this is mere sand,— 
is a loose and friable material which cannot 
be called "rock," in the strict definition of 
that word; if that be true, it does not affect 
the character of the lode. If it were all of 
that character, it would still be in a vein or 
lode in place, if the wall on each side— the 
part which holds the lode— is fixed and im- 
movable. 

That is, perhaps, sufficient as to the charac- 
ter of the deposit, and that which may be 
located in the manner in which the evidence 
tends to prove that the location was made; 
and we have now to consider the question 
which was so much discussed by counsel, as 
to the location with reference to the top and 
apex of the vein. And upon that point it is 
clear, from an examination of the act,' that it 
was framed upon the hypothesis that all 
lodes and veins occupy a position more or 
less vertical in the earth, that is, that they 
stand upon their edge in the body of the 
mountain; and these words, "top" and 
"apex," refer to the part which comes near- 
est to the surface. The words used are "top" 
and "apex," as if the Avriter was somewhat 
doubtful as to which word would best de- 
scribe or best convey the idea which he had 
in his mind. It was with reference to that 
part of the lode which comes nearest to the 
surface that this description was used; prob- 
ably the words were not before known in 
mining industry,— at least, they are not met 
with elsewhere, so far as I am informed. 
Perhaps they were not the best that could 
have been used to describe the manner in 
which the lode should be taken and located. 
But, whether that be true or not, they are 
in tlie act of congress, and there seems to be 
little doubt as to their meaning; they are 
not at all ambiguous. In some instances they 
may, perhaps, refer to the floe of the lode; 
that is a part of the lode which has been de- 
tached from the body of mineral in the crev- 
ice, and flowed down on the surface; in oth- 
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ers, where there is no such outcrop, they 
may mean that part which stands in the 
solid rock, although below a considerable 
body of the superficial mass which I have 
attempted to describe to you. "We are all 
agreed, however (the courts and counsel, 
every one), that that is the meaning of the 
words; that they are to be taken in some 
such sense as that,— as being the part of the 
lode which comes nearest the surface; and 
the act requires that the location shall be 
along the line of this top or apex. Sup- 
posing the lode to have a somewhat vertical 
position in the earth, with this line of out- 
crop or of appeai-ance on the surface, or 
nearest to the sui-faee, it shall be taken up 
and occupied by the claimant as his location, 
and he must find where his top and apex is, 
and make his location with reference to that 
So that by this act he might claim fifteen 
hundred feet in length along the linear 
course of the lode, and would have one hun- 
dred and fifty feet on each side of it, mak- 
ing it three hundred feet in width and fifteen 
hundred feet in length. We have already 
reached this conclusion in this state. Wai- 
fley V. Lebanon Min. Co., 4 Colo. 112; Pat- 
terson V. Hitchcock, 3 Colo. 533. The su- 
preme court of the state had adopted that 
construction of the law, that if he fails in 
that, in so far as that his location is not 
upon the line of this lode, that he can claim 
no more than he has included within his 
side lines; that is to say, he makes his loca- 
tion with reference to the top of the lode, 
with which the lines of the location must 
be parallel; and if he fails in that, if the 
line of the lode departs from the surface lines 
of his location anywhere upon the length 
of it, it is so far an invalid location, that he 
can take nothing of the lode that lies with- 
out the lines of the location. This, then, 
was the method pointed out by this act, and 
by the law of the state, for taking up these 
claims, that it should be along the ime ana 
top and apex of the lode; and if this is 
done, if the location is so made, then the lan- 
guage of the act is express, that he shall 
have, not only so much of the lode within the 
lines as lies in its linear course, but that if 
the lode, in its downward course into the 
earth, departs from these lines upon the 
sides, passes out upon its dip,~that he shall 
have the part, also, which lies beyond. Con- 
gress seems to have appreciated the fact, 
which is known to all miners, that there are 
very few, probably no lodes, that are exact- 
ly perpendicular to the surface of the earth; 
they incline one way or the other,— that 
is, either to the right or left,— extending 
along the course of the lode. It seems to 
be universally true that they depart from the 
perpendicular in one direction or the other, 
and if, in so departing,— if. in their down- 
ward course into the earth, they depart from 
their side lines, or the planes of those lines 
extending downward vertically,— then he is 
to have that part which lies without, as well 



as within, the surface lines. The language 
of the act upon that point is, "of all veins, 
lodes and ledges, throughout their entire 
depth, the top or apex of which lies inside of 
such surface lines e.xtended downward verti- 
cally, although such veins, lodes or ledges may 
so far depart from the perpendicular In their 
course downward, as to extend outside the 
vertical side lines of such surface location." 
Now, it was said with reference to the lode 
which is now in litigation here,— the posi- 
tion was taken by the counsel for the de- 
fendant,— that whenever, in its departure 
from the vertical course, it reaches an in- 
clination which is greater than forty-five de- 
grees, that then it is no departure from the 
perpendicular, but from a horizontal plane, 
ana therefore it is not within the terms of 
the act. That position, gentlemen, is merely 
a verbal distinction, which goes for nothing 
at all. Of course, in its departure, it may de- 
part in any degree up to the horizontal plane, 
and it is still a departure from the perpendic- 
ular throughout the whole course, until it 
comes to a right angle from the perpendicu- 
lar. I think, perhaps, that we may illustrate 
that with these books. If we say that (illus- 
trating) is the vertical position, as you per- 
ceive it is, then, departing from the perpen- 
dicular in every angle as you come from this 
vertical position, carrying it up until you 
come to a horizontal position (which is nine- 
ty degrees, as I understand it, of the arc of 
a circle), it is still a departure from the per- 
pendicular. In that view, we have been 
brought to consider, in the present instance, 
whether the lode or vein lies in a horizontal 
position; that is, whether the angle of the 
vein is between the vertical and horizontal. 
The rule should be that every departure up to 
that which I have named is but a departure 
from the perpendicular, and it appears to be 
exactly within the provisions of this act, if 
the vein clearly extends outside of the limits 
of the surface in any angle between the per- 
pendicular and horizontal. I agree that if we 
should ever find a lode whieh, in its course, 
extends precisely on the plane of the hori- 
zon,— and it is extremely doubtful whether 
we shall ever find one in that position,— but 
if we should ever find a lode which is precise- 
ly in that position, there may be some diffi- 
culty in locating it under this act; but if you 
find from the evidence, that there is a lode 
or vein in the position in which this has been 
described by the witnesses, and that it is in 
rock in place, as I have described it to you, 
I think there can be no difiiculty in the pres- 
ent instance in respect to that. 

This brings us to a question, gentlemen, 
which really is the important question in this 
case, and that is whether there is any lode in 
the position which has been mentioned by 
the witnesses; and in that connection, in the 
consideration of that question, the character 
of the deposit— as to whether it is a true fissure 
vein, or a contact deposit, or a bed. or some- 
thing of that kind— is of some value; because, 
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In respect to fissure veins, we accept the cavity 
or chasm -wliicli is found between Tvails, and 
filled with what they call "vein matter,". as 
indicating or showing the existence of the 
lode, even if the matter which is found in it 
IS not very valuable,— that is, if there is any- 
thing which usually accompanies valuable 
ores or minerals. But, in re.spect to this kind 
■of deposit, my impression is that it is to be 
known, called, and regulated as an irregular 
deposit; one which, if it should be interrupted 
for any considerable distance,— that is, if what 
they call the "contact," or junction between 
the porphyi"y and lime, should become barren 
for a considerable distance,— that it should 
no longer be called a lode. As I understand 
it, this line which exists when there is a 
union of rocks of different ages and different 
formation, may carry ore, or it may not; it 
may be productive, or it may be barren; and 
If this should be foimd at any point in the 
course to become barren, and remain so for 
any considerable distance, I do not see how it 
could be called a lode in that part of it, so 
that it could be followed with the result to 
claim what lies beyond. I shoiild say, that 
with reference to such a line of contact be- 
tween rocks of different formation, that to 
find that line of contact in one place, unless 
there were in it valuable minerals which were 
carried along with something like a continu- 
ous course along the line of contact, that no 
lode would be discovered. It could not be 
said that any had been found until such min- 
erals were found. I do not mean by this, that 
any slight interruption for a few feet of the 
valuable part of the ore would 'have the effect 
to show that the deposit was broken in its con- 
tinuousness. I do not mean that, nor do I mean 
that if any dyke or other extraordinary foreign 
matter should be interposed in the course of 
the lode so as to cut it off, and it should follow 
on immediately after that interruption, that 
would be regarded as such a displacement in 
the continuity of the deposit as would deprive 
it of its regular character. Phillpotts v. Blasdel, 
S Nev. 61- Whenever it may appear that the 
fissure has existed at one time, or at any time, 
with a continuous body of ore in it, which 
raay have been interrupted by some subse- 
■quent convulsion, the character of the deposit 
would remain the same as if the interruption 
had never occurred. But if there was such 
an intervening space in the "contact," as these 
witnesses call it, barren in its continuity, as 
might show a separate and distinct body of 
ore, which had always been such, I should say 
that it would not pass with the grant of the 
first. It may help you, gentlemen, for me to 
express this in other language, and ask you to 
extend the line which is laid down on that 
map (showing), for some distance further, and 
to suppose that. In the course of that line, you 
find that there is at the head of the deposit, 
that nearest the surface, a hundred feet or 
more of continuous ore lying upon the line 
between the porphyry and the lime, and then 
there should be an interruption of a hundred 



feet or more of this contact which is perfectly 
barren; the lime and the porphyry coming to- 
gether carrying nothing whatever, and below 
that, again, another body similar to that 
which was found at the head, the position 
which I think might be taken upon this— the 
position of these ore bodies— would be that 
there would be two lodes, rather than one, 
the first above and the second below; but if 
there is a continuous body of ore, or prac- 
tically continuous, and there is no such inter- 
ruption as exhibits other than a casual and 
fortuitous displacement, then it would be one 
lode. 

I think, upon that explanation, gentlemen, 
you will be able to determine whether there 
is, in that sense, a fixed body of ore. extend- 
ing from the upper part of these workings to 
the end of them; if that is its characteristic, 
then it is to be regarded as one and the same 
lode, though it may have departed from the 
side line, to a considerable distance, and have 
only an angle of thirteen, fourteen or fifteen de- 
grees, as the witnesses nave described it, from 
the plane of the horizon. There may be other de- 
posits in that neighborhood, gentlemen, which 
show entirely different features, or show the 
same features, but whether that be true, or not, 
is not a matter for present consideration. We 
determine these questions only upon what ap- 
pears in this case, and without reference to 
any others that may arise in the same locali- 
ty. Other deposits in this neighborhood may 
be of an entirely different character; they may 
be such as can not in any sense be called 
lodes at aU. Whether this be true or not, is 
not for present consideration. We determine 
this case, as I said before, upon the evidence 
given here, leaving other questions which may 
arise in respect to other locations to the facts 
as they may be developed in respect to them. 

[See Case No. 13,413.] 
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STE^^NSON V. HAMILTON. 

[Cited in Re Jelsh, Case No. 7,257. Nowhere 
reported; opinion not. now accessible.] 



Case No. 13,416. 

STEVENSON v. HARE. 

[2 Sawy. 583.] i 

District Court, D. California. March 23, 1874. 

Seamex— Wages— Dbsektion— Shipping Commis- 
sion ek. 
The provisions of section 23 of the shipning 
commissioners' act of June 7, 1872 [14 Stat. 
267], do not apply to cases embraced within the 
provisions of section 55. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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[This was an action for wages by J. D. 
Stevenson, United States shipping commis- 
sioner, against Oliarles Hare.] 

W. ^Y. ilorrow, for plaintiff. 
S. W. Holliday, for defendant. 

HOFFJIAN, District Judge. By the fifty- 
fifth section of the act of congress of June 
7, 1872, commonly linown as tlie "Shipping 
Commissioners' Act," it is provided, in sub- 
stance, that all wages of seamen forfeited 
for desertion "shall be applied in the first 
instance in payment of the expenses oc- 
casioned by such desertion to the master or 
owner of the ship from whicli such desertion 
has taken place, and the balance, if any, 
shall be paid by the master or owner to any 
shipping commissioner resident at the port 
at which the voyage of such ship terminates. 
* * * And in case any master or owner 
neglects or refuses to pay over to the ship- 
ping commissioner such balance aforesaid, 
he shall incur a penalty of double the 
amount of such balance, which shall be re- 
coverable by the commissioner, in the same 
manner that seamen's wages are recovered." 

The present action is brouglit to recover 
the sum of ?100.14, being double the amount 
of wages due to one Ah Lee at the time of 
his desertion froni the vessel. The respond- 
ent admitting that $.j4.o7 was due Ah Lee 
at the time of the desertion, has shown that 
the expenses occasioned by the desertion 
were largely in excess of that sum, and that 
no balance remains to be paid. The fact 
thus proved is not disputed by the libellant, 
but he insists that the proof is inadmissible, 
inasmuch as the respondent, though often 
requested, has omitted to furnish any ac- 
count of the deductions, which, he claims, 
sliould be made from the wages, as required 
by section 23 of the act, aah, therefore, in 
accordance with the provisions of that sec- 
tion, no deduction can now be allowed. 

Section 23 is as follows: "Every master 
shall, not less than forty-eight hours before 
paying off or discharging any seaman, de- 
liAjer to him, or, if he is to be discharged, be- 
fore a shipping commissioner, to such ship- 
ping commissioner, a full and tnie account 
of his wages, and all deductions to be made 
therefrom, on any account whatsoever; and 
in d-e fault shall, for each offense, incur a 
penalty not exceeding fifty dollars, and no 
deduction from the wages of any seaman 
shall be allowed, unless it is included in the 
account," etc. 

The question to be decided is, do the pro- 
visions of this section apply to cases em- 
braced within the provision of section 55? 
In my opinion, it is clear that they do not. 

1. Section 23 requires an account of wages 
and deductions to be made therefrom, to be 
furnished to the seaman or the commissioner 
at least forty-eight hours before paying ofE 
or discharging the former. This, obviously, 
refers to wages due seamen who are to lie 



paid off or discharged. It has no more ap- 
plication to the case of a deserter, who is 
neither to be paid ofT nor discharged, than 
to that of a deceased seaman. In those 
cases, moreover, where the man is not to 
be discharged before the commissioner, a 
compliance with the terms of this section 
would, generally, be impossible, for the de- 
serter would usually be out of the reach of 
the master. 

2. The "deductions" referred to are deduc- 
tions to be made from wages to be paid, 
such as advances, money furnished during 
the voyage, supplies from the slop-chest, etc. 
The expenses occasioned by a desertion are 
not treated by the act as "deductions" to be 
allowed the master. They are charges, to 
the payment of which the wages forfeited 
are "in the first instance to be applied," and 
the "balance" only is to be paid to the com- 
missioner. The practical effect is, of course, 
the same by whatever term we characterize 
them. But the language of the section be- 
comes significant when the question arises 
whether the "expenses" mentioned in the 
fifty-fifth section are embraced within the 
"deductions" spoken of in the twenty-third 
section. 

3. If the master has committed any of- 
fense, it is a violation of the twenty-third 
section. He is, therefore, liable, if at all, 
to the penalties denounced in that section, 
to wit: The disallowance of any deduction 
from the wages earned, and a penalty not 
exceeding .?50. If he fails to pay over the 
balance of forfeited wages, after paying ex- 
penses, he becomes liable, under the fifty- 
fifth section, for double the amount of such 
balance. The present suit is an attempt to 
enforce this latter liability, when the only 
offense which the master can have commit- 
ted is a violation of the tweutj'-third sec- 
tion. 

For these reasons, I think it clear that the 
act does not require an account of expenses 
occasioned by the desertion to be furnished 
to the commissioner. That the omission to 
do so does not forfeit the right of the master 
to have those wages applied, in the first 
instance to the payment of such expenses— 
and that when sued for double the amount 
of a balance alleged to be due, he may de- 
feat the suit by showing that the expenses 
have equaled or exceeded the amount of 
such forfeited wages, and that no balance 
is due. 

But notwithstanding that the statute does 
not require the master to funiish an account 
of expenses occasioned by the desertion to 
the commissioner, it is evidently fit and 
proper that he should do so. A knowledge 
of what expenses are claimed to have been 
incurred is necessary, to enable the commis- 
sioner to ascertain what balance, if any, 
is due to the United States, and a fair and 
just account rendered by the master will 
usually lead to a prompt settlement of the 
matter without resorting to a suit, which, in 
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the absence of all iuformation on the sub- 
ject, the commissioner may feel it his duty 
to brinsr. 



Case No. 13,417. 

STEVENSON v. KING ef al. 

[2 Gim. 1.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1861. 

IN'SOLTEXCV — DlSCHAKGE — EfFECT IX AXOTHEK 

State — CosstitutiosaIi Law. 

A certificate of discharge under the bankrupt 
or insolvent laws of one state cannot be plead- 
ed in bar of an action brought by a citizen of 
another state. 

Assumpsit [by John Stevenson against 
Horace King and others] upon a promissoi'y 
note signed by a firm of which the first de- 
fendant was a partner. The case came be- 
fore the court upon demurrer to the plea 
filed in bar of the action. The note was 
dated at New York, and was made payable 
at the Rockland Bank in Roxbury, Mass. 
It appeared that the plaintiff was a citizen 
of New York. Servi'ce was duly made upon 
the defendant first named, who appeared 
and pleaded a certificate of discharge under 
the insolvent laws of Massachusetts, after 
the maturity of the note. 

S. G. Clark, for plaintiff, in support of the 
demurrer. 

The Insolvent laws of a state can have no 
effect upon the rights of foreign creditors; 
therefore a discharge in insolvency under 
the insolvent laws ot a stats is no bar to an 
action on a contract where the creditor is a 
citizen of another state. Ogden v. Saunders, 
12 Wheat. [25 l; S.] .368. 369; Buckner v. 
Finley, 2 Pet. [27 U. S.] 586; Boyle v. Zaeh- 
arie, 6 Pet. [31 U. S.] 348, 634, Springer v. 
Foster [Case No 13.266], 3 Story, Comm. 
§ 1103: Wood hull v, Wagher i^Case No. 17,- 
975]; Braynard v. Marshall, 8 Pick. 196; Sa- 
voy V. Marsh, 10 Mete. [Mass.] 594; Ilsley v, 
Merriam. 7 Cush. 242: Prey v. Kirk, 4 bill 
& J. 509; Donnelly v. Corbr^it, 7 N. Y. 500; 
Poe V. Duck, 5 Md 1, Demeritt v. President 
of Exchange Bank [Case No. 3,780], The 
fact that the contract was to be performed 
at the pla(;e of domicile of the defendant 
cannot affect the question. 

J. Wilder Ma> , for defendants. 

The debt in this case was provable under 
the statute, and is discharged by its terms. 
St Mass. 1858, e. 163. §§ 3, 7. In this case 
the contract, by its express terms, was to be 
performed in Massachusetts. In Ogden v. 
Saundei's. cited by plaintiff, the court say 
the discharge is invalid against a creditor 
"who has never voluntan.-y subjected him- 
self to the state laws otherwise than by the 
origin of the contract" The implication is, 

1 [Reported by William Henry Clifford. Esq., 
and here reprinted by oermission.] 
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if the creditor has so subjected himself, then 
the discharge would be valid against him. 
The note being made payable in Massachu- 
setts, the general rule is, that its validity, 
obligation, and interpretation are governed 
by the law of the place of performance. 
Story, Confl. Laws, § 280; 2 Kent Comm. 
459; Prentiss v. Savage, 13 Mass. 21. The 
law of the place of performance is taken in- 
to consideration when the contract is made. 
See Andrews v. Pond. 13 Pet [38 U. S.] 65; 
Pope V. Nickerson [Case No. 11.274]; 2 
Pars. Cont. 583. Plaintiff "has subjected 
himself" to the laws of Massachusetts in 
making the contract. Whitney v. Whiting, 
35 N. H. 4.57, 462, 472; Scribuer v. Fisher, 2 
Gray. 43; Burrall v. Rice, 5 Gray, 539; May 
V. Breed, 7 Cush. 15. 

CLIFFORD, Circuit Justice. Since the de- 
cision of the supreme court in Cook v. Mof- 
fat 5 How. [46 D. S.] 307. I do nqt see how 
there can be any misunderstanding as to 
what that court has decided upon this sub- 
ject. Speaking for a majority of the court 
Mr. Justice Grier, after referring to the ease 
of Ogden v. Saunders, 12 Wheat. [25 U. S.] 
213, and to the ease of Stu'-ges v. Crowning- 
shield, 4 Wheat [17 U. S.] 122, and stating 
the facts in the former ease, says that a 
majority of the court there decided, first, 
that a bankrupt or insolvent law of any 
state, which discharges the person of the 
debtor and his future acquisitions, is not a 
law impairing the obligation of contracts, so 
far as it respects debts subsequent to the 
passage of such law; second, that a certifi- 
cate of discharge under such a law cannot 
be pleaded in bar of an action brought by 
a citizen of another state. He makes no ex- 
ceptions to the principle, and plainly did not 
intend to qualify the doctrine in any respect 
On the contrary, he expressly affirms, in 
the same opinion, that, after the decision 
of the court in the case of Stuiges v. Crown- 
ingshield [supra], h followed as a corollary, 
from the modification and restraint of the 
power of the states to pass such laws, that 
'they could have n<; effect on contracts ma(Sfe 
before their enactment or beyond their ter- 
ritory. Some misapprehension having ex- 
isted as to what the opinion of the court 
was. the chief justice also took occasion to 
express his views Uijon the general subject 
He had ruled the case at the circuit in obedi- 
ence to what he understood to be the settled 
doctrine of the court, and a majority of tlie 
court afldrmed the judgmeui. Acquiescing in 
that judgment, as a correct exposition of 
the law of the court, he nevertheless thought 
it proper to restate the individual opinion 
which he entertains. Before doing so, how- 
ever, he gave a clear, full, and, as I think, 
satisfactory exposition of what had been 
previously decided by the court Those re- 
marks of the present chief justice, taken in 
connection with the previous explanations 
given by Chief Justice Marshall, in Bovl& 
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V. Zaebarie. 6 Pet. [31 U. S.] 34S, and by 
Mr. Justice StoiT, in Boy.e v. Zaebarie, Id. 
642, it seems to me, ought to terminate all 
furtlier discussion upon that point. At all 
events, the question is at rest in this court, 
and must remain so for the present, unless 
it shall be revised by the supreme judicial 
tribunal of the country. DemuiTer sustained. 
Plea in bar adjudged bad. 



STEYENSON (UNITED STATES v.). See 
Cases Nos. 16,395-16.398. 



Case No. 13,418. 

In re STEWART. 

[1 N. B. R. 278 {Quarto, 42); i 1 Am. Law T. 
Rep. Banki. 16: 15 Pittsb. Leg. J. 222.] 

District Court, N D, Alabama. Feb., 1868. 

Bankruptcy — Secured Ckeditor— Oudek to 
Sell, SECuiiiTY— Puoof of Balance Due. 
A creditor who hgs a mortgage may apply to 
the bankrupt court to have the property cover- 
ed bv his lien sold, the proceeds to bo applied to 
the payment of his debt. Should the security 
fail to satisfy the claim, such creditor may be 
allowed to prove for the part remaining unpaid, 
and obtain a dividend thereon. 
[Cited in Given v. Smith, Case No. 5,467; Re 
Brinkman. Id. 1,884; Sutherland v. Lake 
Superior Ship Canal, Railroad & Iron Co., 
Id. 13,643; Re Flanagan, Id. 4,850.] 

In the proceedings before the register in 
this case, Joseph W. Burke, the question 
arose respecting the disposition of certain 
mortgaged property of the petitioner, and 
upon the request of the assignee, the reg- 
ister certified the question to tlie judge. He 
certified that the bankrupt Taylor R. Stew- 
art, filed his petition in bankruptcy on the 
4th day of September, 1867, enumerating in 
his schedule as a creditor "holding securi- 
ty." William Echols, said security being spec- 
ified as follows: "A deed of trust given to 
John G. Coltart, to secure George W. Jones 
and John W. Scruggs, securities for the land 
mentioned in Schedule B— 1." It appears 
that in the year 1860, the bankrupt, as joint 
purchaser with one William R. Stewart, 
bought from Echols the land described in 
Schedule B— 1, giving in payment therefor 
four promissory notes, each for the sum of 
$312.50, and payable respectively, in one 
year, two, three, and four years after date, 
bn those notes George W. Jones and John 
W. Scruggs were sui'eties, and to secure 
them in the liability thus incurred, the bank- 
nipt and his joint tenant made to John G. 
Coltart a deed in trust, providing that if any 
of the said notes should fail to be paid at 
maturity, the land should be sold by the 
trustee and the proceeds appropriated to the 
payment of the debt of Echols. The first 
three notes were paid at maturity; the last 
remains unpaid, and is the debt specified in 

1 [Reprinted from 1 N. B. R. 278 (Quarto, 42), 
by permission.] 



the bankrupt's schedule as due William 
Echols, Although the creditor Echols is not 
mentioned as a party to the deed, its terms 
distinctly prescribe that the proceeds of the 
property, covered by it, shall be devoted to 
the payment of his debt, the object seeming 
to be to secure for the creditor the personal 
security of Jones and Scruggs, as well as 
the equitable security afforded by the terms 
of the deed. 

It is well settled that a creditor is entitled 
to the benefit of the indemnity held by the 
surety, and can seek in equity to be sub- 
rogated to his rights, reach the security, and 
satisfy his debt. In this sense Echols is se- 
cured, as no act of the bankrupt or of the 
sureties can defeat his equity under the 
terms of the deed. If the question present- 
ed no other feature, and if the security ap- 
peared to be sufficient only to pay the debt, 
the assignee might, under the directiou of 
the court as prescribed in the seventeenth 
and twentieth sections of the bankrupt act 
[of 1867; 14 Stat. 524, 526], release all claim 
to the security upon agreement with the cred- 
itor properly controlling the same, but the 
great difference in the value of the property 
covered by the deed of trust at the time of 
its purchase, specified at $1,200. and the 
present estimated value ($100) set forth in 
the schedule of the bankrupt, affords in my 
judgment a proper subject of inquiry. The 
first section of the bankrupt act provides 
that the jurisdiction of the district courts of 
the United States in bankruptcy shall ex- 
tend to "the collection of the bankrupt's as- 
sets and the ascertainment and liquidation 
of the liens and other specific claims there- 
on." Section 14 prescribes that "the as- 
signee shall have authority under the order 
and direction of the court to redeem or dis- 
charge any mortgage or conditional contract, 
pledge or deposit, or lien on any property, 
real or personal, whenever payable, and to 
tender due performance of the condition 
thereof, or to sell the same, subject to such 
mortgage, lien, or other incumbrance." The 
jurisdiction thus conferred on the court, and 
the authority given to the assiguee under 
its instructions, in my opinion refers to all 
liens existing on the property of the bank- 
rupt. If a creditor has a mortgage or 
pledge for his debt, he may apply to the 
court to have the same sold, the proceeds 
thereof applied towards the payment of his 
debt pro tanto, and if the debt is not fully 
satisfied out of the security, may prove for 
the residue. In like manner may the as- 
signee, acting in the general interest of the 
creditors, apply to have the lien ascertain- 
ed and liquidated, or for an order directing 
the sale of the property held as security for 
any debt existing or provable under the 
bankruptcy, as the most correct means of 
ascertaining its true value, and out of the 
funds in his hands, derived from the sale, 
may pay to the creditor the amount of his 
debt covered by the Security. By these 
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means the correct status of the creditor may 
be determined, and should the security fail 
to satisfy his debt, he may be admitted to 
prove the part remaining unpaid, and obtain 
his just proportion of the banlirupt's as- 
sets. The register .further certified that it 
was his opinion, that the assignee should 
apply for an order directing the sale of the 
property, holding the fund obtained there- 
from subject to the lien of this creditor 
properly asserted in equity, and to the order 
of the court 

BUSTEED, District Judge, agreed in the 
conclusions at which the register ai'rived, 
and directed the necessary order for the sale 
of the property by the assignee, to be enter- 
ed on the proper application. 



Case No. 13,419. 

In re STBTVART. 

[3 N. B. R. 108 (Quarto, 28).] i 

District Court, W. D. Texas. 1869. 

BaNKRUPTOT — VOLUNTAKT AND InVOLUNTAHY PRO- 
CEEDINGS — Adjudication — Motion to 
Set Aside— Schedules. 

Creditors petitioned to have debtor declared 
banlrrupt; process issued thereupon, and bank- 
rupt, by indorsement on copy of said petition 
served upon him, admitted the truth of the al- 
legations therein contained, except as to those 
of fraud, and befos'e the day to appear and show 
cause, the bankrupt filed liis voluntary petition 
in the same court and was adjudicated bankrupt 
by proper register. On motion to set aside the 
said adjudication of bankruptcy as void, held, 
that the some was nugatory and of no effect 
pending the proceeding in involuntary bank- 
ruptcy. Adjudication accordingly set aside and 
debtor adjudged bankrupt by the court on peti- 
tion of creditor?, and schedules previously filed 
by him ordered to be held as filed under such 
adjudicati.'.n. 

[Cited, but not followed, in Re Flanagan, 
Case No 4,S50.J 

[In the matter of R. R. Stewart, a bank- 
rupt.] 

DUVAL, District Judge. On the 4th June, 
1868, Zenia, Aldrich & Co., as creditors, 
filed their petition praying that Stewart 
should be adjudged a bankrupt, and alleg- 
ing the commission of certain acts as 
grounds therefor. Process was issued, re- 
quiring said Stewart to appear, on the 2d 
day of November, instant, and show cause 
why the prayer of the petition should not 
be granted. On the 27th day of August, 
1868. the said Stewart, by an indorsement 
on the copy of the creditor's petition, served 
upon him, admitted that all the statements, 
charges, and allegations in sajd petition 
were true, except those of fraud. Before the 
time had elapsed in which he was called up- 
on to appear and answer, the said Stewart, 
to wit, on the 12th day of October, 1868, filed 
his petition in voluntary bankruptcy, and 
such proceedings were had thereon that on 
the 27th of October. 1868, he was adjudged 

1 [Reprimed by permission.] 



a bankrupt on his own petition by Mr. Reg- 
ister Whitmore, The attorneys of Zenia, 
Aldrich & Co. now move the court to con- 
solidate the two cases named above, or to 
declare and adjudge that the adjudication 
of Stewart, as a bankrupt, on his voluntary 
petition, be set aside and held for nought, 
and the case of the creditors held for trial. 
It never was intended by the bankrupt act 
[of 1867; 14 Stat. 517], and no correct rule 
of practice can tolerate it, that when a cred- 
itor has instituted proceedings to force his 
debtor into bankruptcy, that such debtor 
should be allowed to become a bankri.pt, 
and be adjudicated as such on his own p ti- 
tion, before a determination of the credit<n''s 
petition. To permit such a practice might 
work a. most flagrant wrong upon the rights 
of a petitioning creditor. I think, therefore, 
that the adjudication of Stewart, as a bank- 
rupt, on his own petition, when the applica- 
tion of the creditors, Zenia, Aldrich & Co., 
for that purpose, was pending,, undetermin- 
ed, was nugatory and void, and the same is 
ordered to be set aside. 

The court, entertaining alone the creditor's 
petition, and looking to the charges therein 
contained, the admissions of Stewart made 
in reply thereto, and the fact of his app.ica- 
tion, voluntarily made, to be adjudged a 
bankrupt, finds the allegations in said peti- 
tion to be true, and adjudges him a bank- 
rupt thereon accordingly. And. inasmuch 
as the said bankrupt has filed, with his vol- 
untary petition, full and complete schedules 
of his property, liabilities, etc., it is ordered 
that they be held and regarded as if filed un- 
der adjudication of bauKruptcy made against 
him on said creditor's petition, and have 
the same binding and legal effect. 

It is further ordered that such other and 
further proceedings be had as the bankrupt 
law requires in cases of involuntary bank- 
ruptcy, and as may be applicable in, and 
proper to this case. 



Case 7^0. 13,420, 

In re STEWART et al. 

[13 N. B. R. 295; 2 Nl Y. Wkly. Dig. 3.] i 

District Court, Georgia.2 1875. 

Bankbuptct— Exemption'— Partxeuship Estate. 

No individual exemption can be allowed out 

of the partnership estate at the expense of the 

joint creditors. 

[Cited in Re Boothroyd, Case No. 1.652; Re 
Corbett, Id 3.220: Be Hughes, Id. 6.842.] 

Certified question, from Mr. Register Mur- 
ray, on claim of John O. Stewart for home- 
stead and exemption. 

Speer & Stewart, for bankrupt 
R. H. Johnston and D. N. Martin, for ob- 
'jecting creditors. 



1 [Reprinted from 13 N B. R. 295. bv permis- 
sion. 2 N Y. Wkly. Dig. 3, contains only par- 
tial report.] 

2 [District Jiot given.] 
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BRSKINE, District .Judge. The firm of 
Stewart & Newton, and Stewart individually, 
became bankrupts. The assignee converted 
the partnership estate, which consisted of 
goods and merchandise, into cash, and he has 
now in his hands about one thousand dollars 
arising from this sale. Stewart, one of the 
late copartners, claims, as the head of a 
family, that this money ought to be exempt- 
ted to him, as personalty, to be invested by 
the court for the benefit of himself and fam- 
ily, under the provisions of the bankrupt act 
[of 1867; 14 Stat. 517] and the constitution 
and laws of this, state. The register allowed 
this claim. The creditors of the firm object- 
ed, and the question was certified to this 
court by Register Murray. On more than 
one occasion the precise question has been 
before this court, and has always been an- 
swered in the negative. And notwithstand- 
ing district courts have entertained opposite 
views on this subject, I am still of the opin- 
ion that neither the letter nor spirit of the 
law, or the constitution or laws of Georgia, 
warrant the allowance of such a claim, to the 
exclusion of the joint creditors of the bank- 
rupt firm. Code, §§ 2002-2039. In Re Hand- 
lin [Case No. 6,01«], Dillon. Circuit Judge, 
said: "While tlie adjudged cases relating to 
the question under considemtion are not uni- 
form, a careful examination of all of them 
justifies me in saying that they are quite de- 
cisively against the proposition that individ- 
ual exemptions can be allowed out of the 
partnership estate at the expense of the joint 
creditors." The case was carefully consid- 
ered by that learned and eminent judge, and 
nothing that I could add would strengthen its 
authority. 

The decision of the register is reversed. 
Clerk will so certify. 



Case Wo. 13,421, 

STEWART v. ANDERSON. 

[1 Cranch. C. C. 586.] i 

Circuit Court, District of Columbia. Nov. Term, 
1809. 

Set-off — Note". 
In an action by the indorsee against the maker 
of a promissory note, the defendant may set 
off the payee's note to him, which he held before 
and at the time he had notice of the assignment 
of his own note to the plaintiff, although not 
then payable, but becoming payable before his 
own note. 

Debt for §330.56, on the defendant's note 
dated 23d of April, 1807, payable 180 days 
after date, to W. Hodgson, and by him as- 
signed to the plaintiff. The defendant plead- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



ed, 1. Nil debet. 2. A set-off of a note due 
to him from Hodgson before notice of the 
assignment of defendant's note to the plain- 
tiff. 3. A set-off for goods sold and deliv- 
ered to Hodgson before notice of the assign- 
ment. To these pleas there were general 
replications and issues. The jury found a 
special verdict stating that Hodgson assigned 
the note to the plaintiff, and on the 14th of 
August, 1807, informed the defendant that 
the note was passed away, but not to whom. 
That the defendant at that time held Hodg- 
son's note for §566.67, dated June 29, 1807^ 
payable in 60 days, which was given for a 
full and valuable consideration. That on the 
14th of August, 1807, when Hodgson inform- 
ed the defendant of the assignment of his 
note, the defendant gave Hodgson a note at 
60 days ror 225 dollars in lieu of a former 
note for the same sum payable 3d and 6th 
of January, 1808, which note Hodgson prom- 
ised to renew twice. When the defendant 
was informed by Hodgson, of the assignment 
of the defendant's note, the defendant made 
no reply. They further found for the de- 
fendant, provided the court should be of opin- 
ion that the verbal notice given by Hodgson 
to the defendant on the 14th of August, 1807, 
of the transfer of the note in the declaration 
mentioned was not sufficient to bar the de- 
fendant's right of setting off the said Hodg- 
son's note of §566.07 against the plaintiff in 
this action. But if the courc should be of 
opinion that the said notice was suflficient to 
entitle the plaintiff to the money in the dec- 
laration mentioned as against the defendant, 
then they found for the plaintiff. 

CRANCH, Chief Judge. In this case the 
defendant held Hodgson's note as a just dis- 
count to his own note, before he had notice 
of the assignment of his own note. It was 
at that time a debt due by Hodgson to the 
defendant. It was debitum iu prteseuti sol- 
vendum in futuro; and would become paya- 
ble before the defendant's note to Hodgson. 
The silence of the defendant at the time 
Hodgson mentioned the assignment is no evi- 
dence of a waiver of the right of set-off. The 
defendant was not bound to give notice to the 
plaintiff; and to give it to Hodgson would 
have been futile and unnecessary; as Hodg- 
son must have known it before. All that is 
required by the doctrine of set-off is that 
they should be mutual, subsisting, liquidated 
debts at the time of the plea pleaded. The 
notice given by Hodgson to the defendant on 
the 14th of August, 1807, is not sufficient to 
bar the defendant's right to the set-off. Judg- 
ment must be entered on the verdict for the 
defendant. 

[This judgment was affirmed by the supreme 
court, v^'here it was carried by writ of error. 
Cranch (10 U. S.) 203.] 
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Case Wo. 13,423. 

STEWART V. BARCROFT. 

[1 Hayw. & H, 41.] i 

Circuit Court, District of Columbia. May 18, 
1841. 

ExEccTOJc — Failure to Pat Over Residue — 

IXTEHEST FOR ACCOUNT. 

Where an executor was authorized by will to 
pay one-half of the residue after the debts were 
paid, and instead of doing so converted it to 
his own nse, he will be decreed to pay to the 
residuary legatee the amount found due, to- 
gether with interest, commencing one year aft- 
er the date of his letters of administration. 

This bill IS filed by the complainant [Adam 
D. Stewart] as one of the residuary legatees 
under the will of Elizabeth Orr, and prays 
for an account. He avers that the defendant 
[John Barcroft, executor of Elizabeth Orr] has 
kept and applied the funds received by him 
as executor to his own use; that he has call- 
ed upon the defendant to pay that part of the 
legacy that the complainant is entitled to, 
but he has utterly refused to do so. The de- 
fendant does not deny the allegations of the 
complainant, but admits his inability to pay, 
and states that he has taken the benefit of 
the insolvent law. 

Clement Cox, for complainant. 
Wm. Redin, for defendant. 

BY THE COURT. The cause being set for 
hearing on bill, exhibit, answer, and geneml 
replication, and the same being heard and 
duly considered, it was referred to the audi- 
tor to state the account of the defendant as 
executor of Elizabeth Orr with the complain- 
ant as legatee of said testatrix. The auditor 
reported that the executor was indebted to 
the estate $874.64%; that by the will the 
estate, after the legacies and debts were paid, 
was to be equally divided between the com- 
plainant and defendant; that the sum of 
$500 was devised to be appropriated to the 
manumitting of certain negroes; that several 
years elapsed before the money was paid, and 
then it was paid by the sureties to his bond. 
That the defendant claims a credit of $524.94, 
which is allowed, leaving a balance of $349.- 
74%, one-half of which. §174.87. belongs to 
the complainant, to which is added interest 
from the day it became due to the present 
date, 5109.78, making the debt $284.65, with 
the costs of this suit. 

If, as claimed by the complainant's so- 
licitor, Mr. Barcroft be charged with the use 
of the $500 for five or six years while he held 
the money in his hands and used it for his 
benefit, it would make $82.50 to be added to 
the balance. But it is the auditor's opinion 
that Mr. Barcroft is not responsible to Mr. 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



Stewart for this charge. The wrong doue 
was to the negroes who remained slaves five 
or six years after they ought to have been 
free. When the money was paid 'and by 
whom was immaterial to Mr. Stewart's in- 
terest. The complainant excepted to the au- 
ditor's report, because the auditor refused to 
state the account in accordance with the in- 
sti'uctions of the complainant's solicitor. The 
exception on motion was allowed by the 
court, and it was again referred to the auditor, 
who made a supplemental report, allow^ing in- 
terest on the funds retained in the trustee's 
hands and used by him, commencing one- 
year after the date of his letters of adminis- 
tration, the law allowing that time to execu- 
tors to arrange their accounts. It is not 
usual, the auditor thinks, for executors to be 
charged with interest on moneys received by 
them as such, but this case differs from most 
others. It was a small estate, and there was 
little or no difficulty in settling it up speedily. 
After payments of the very few claims and 
the legacies, the residue was to be divided 
equally between the parties to this suit. 
This division could and ought to have taken 
place in the year 1830, even if Mr. Barcroft 
had retained in his own hands tlie sum of 
$500, devised to be paid by him for the 
negroes to be manumitted. This sum was 
paid in 1835, which ought to have been paid 
in 1828, and the complainant has not been 
paid at all. 

The defendant, by his solicitor, excepted to 
this supplemental report of the auditor— Be- 
cause the auditor has in said supplemental 
report" stated interest against the executor. 
Because he has virtually charged interest on 
the $500 for the purchase of the negroes 
while the same remained in his hands. The 
■ tnie view is presented by the auditor in his 
first report, that the wrong, if any, was done 
to the negroes; that the defendant cannot be 
answerable therefor to said complainant, and 
that he ought not to seek to participate in 
and be benefitted by any such wrong. 

It was decreed by the court that the de- 
fendant's exceptions to the supplemental re- 
port be overruled, and that the defendant pay 
to the complainant in full of his residuary 
legacy under the will of Elizabeth Orr, de- 
ceased, the sum of three hundred and fifty- 
six dollars, with interest thereon from July 
16, 1835, and the proper costs of the com- 
plainant in this behalf sustained, to be taxed 
by the clerk, of this court, and that the com- 
plainant be allowed his execution therefor by 
attachment, fieri facias, or capias ad satis- 
faciendum, at his election. 

NOTE. Interest on $349.74% from February 
27, 1828, to July 16, 1835, is $363.15, which 
added to the balance as found by the auditor 
makes $712.89; the one-half this sum was ^e 
amount found due. 
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Case Wo. 13,423. 

STEWART V. CALLAGHAN et al. 

[4 Crancb, C. C. 594.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

SeQUESTRATIOX — PUOCEEDS OF SaLE — COMMISSIONS 

OP SuPEucAKGO— Indemnity. 

1. The commissions of a supercargo of a se- 
questered cargo are a charge upon the proceeds 
of sales, and are not included in the indemnity 
to be granted by the sequestering government. 

2. The indemnity stands in the place of the 
proceeds of sale, and the commissions are a 
charge upon that indemnity. 

This was a bill [by Stewart's administra- 
trix aj^ainst Callaghan and others] to enjoin 
the amount of the supercargo's commissions 
upon a voyage of the brig Ruth and Mary, 
out of the sum awarded by the commission- 
ers under the treaty of indemnity with the 
king of the two Sicilies, and to prevent the 
same from being paid out of the treasury of 
the United States to Mr. Callaghan, as- 
signee of Coulter, the insolvent owner of the 
brig and cargo. The answer having been 
filed, a motion was made to dissolve the in- 
junction which had been granted by one of 
the judges in vacation. The plaintiff relied 
upon an agreement, under seal, between 
Callaghan and Hall, the assignees of Coulter, 
and her intestate; by which, in considera- 
tion of services rendered by him, (Alexan- 
der Stewart, Jr.) they agreed "that out of 
the recovery then in prosecution before the 
commissioners," &c., "whatever may be the 
amount thereof, the said Alexander Stew- 
art, Jr. shall be allowed the full amount 
of his commission charged in the statement 
of the said claim, to wit, So.307.50, together 
with interest on the same, if interest shall 
be allowed on the claim by the commission- 
ers; and so much of any award that may be 
made by said commissioners, on the said 
claim, is hereby assigned to the said Alex- 
ander Stewart, Jr.," and they constitute him, 
irrevocably, their attorney to receive the sum 
of §5.307.50. with interest, if it should be 
allowed on the claim by the commissioners. 
The award was for $71,411, but did not in- 
clude the claim for the supercargo's com- 
missions. The defendants in their answer, 
contended that, as the commissioners re- 
jected the claim for the commissions, the 
plaintifE's intestate was not entitled to them, 
under the agreement. 

But THE COURT (nem. con.) was of opin- 
ion, that as the commissions of the super- 
cargo would have been a charge upon the 
proceeds of the sales of the cargo, if it had 
arrived at the place of its destination, they 
are to be considered as a cliarge upon the 
fund, which stands in the place of those 
proceeds of sales, and were not a proper 
charge against the king of the two Sicilies, 
under the treaty of indemnity, and that the 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



plaintiff is entitled to the same, under the 
agreement, both at law and in equity. The 
injunction was ordered to stand until final 
hearing. 



STEWART iCA LYEItT v.). See Case No. 2,- 
327. 



Case Ho. 13,424. 

STEWART V. DRASHA et al. 

[4 McLean. 563.] i 

Circuit Court, D. Michigan. June Term, 1849. 

Discovert — Answers Texiung to Cuiminate — 
Sdnday Transaction — Substituted Note. 

1. A note being sent to the defendants to 
sign, for a debt acknowledged to be due. the 
defendants substituted a note for the same 
amount, dated on Sunday. 

2. A bill of discovery was filed, in which the 
defendants were called to answer, as to the 
above fact 

3. The defendants demurred, as the answer 
required would subject them to a penalty for 
a breach of the Sabbath. The court sustained 
the demurrer. 

4. Also, they sustained a demurrer to that part 
of the bill, requiring the defendant Drasha, to 
answer whether he was not a lawyer, and did 
not write the note. 

[This was a suit by John Stewart against 
Morgan S. Drasha and others.] 

Mr. Joy, for complainant. 
Mr. Howard, for defendant. 

OPINION OF THE COURT. This is a bill 
of discovery to aid in a suit at law. The 
defendants being indebted to the plaintiff in 
$600, neglected to pay. Demand and pro- 
test being made, notice was given by letter 
that the note must be paid or suit would 
be commenced. Some correspondence took 
place, and defendants agreed to give a new 
note, including costs of protest, etc.. payable 
in sixty days. Such a note was drawn and 
handed to one of the defendants to be taken 
to Pontiac, where they resided, to be ex- 
ecuted. But. instead of signing the note 
given to them, they substituted another of 
the same amount, dated the 21st of March, 
1847, the note sent being dated the 16th of 
March. The note substituted was dated on 
Sunday, and suit being brought the defense 
set up is, that the note being dated on Sun- 
day, is illegal and can not be enforced. 

A bill was filed in which the complainant 
called upon the defendants to answer the 
above facts. The defendants demur, on the 
ground, that by answering they would sub- 
ject themselves to a penalty for a breach of 
the Sabbath. 

The court sustained the objection as to the 
eighth interrogatory, "whether the said note 
was actually signed by all of the said de- 
fendants on the day it bears date, and if not, 
then which of the said defendants did not sign 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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the same on that day." ks the statute inflicts 
a penalty for a breach of the Sabbath, which, 
we suppose, consists in doing an net on that 
day not lawful to be done, we are bound t(i 
sustain the demilrrer. At the same time 
we can not forbear to say that the objec- 
tion, under the circumstances, comes with a 
bad grace from the defendants. It would 
seem such an objection, where the act of 
giving the note was the act of the defend- 
ants, and against the request of the com- 
plainant, authorizes the presumption that 
the note was dated on the Sabbath, with 
the view to the objection now made. 

The court also sustained the demurrer to 
the tenth interrogatory, "whether the said 
Morgan S. Drasha is not a lawyer by pro- 
fession, and whether the said note so sub- 
stituted was not written by him, or by 
some one in his presence and by his direc- 
tion." 

The other interrogatories the court re- 
quired the defendants to answer. 



Case No. 13,425. 

STEWART V. DUFFEY. 
[1 Cranch, C. C. 551.] i 

Circuit Court, District of Columbia. July 
Term, 1809. 

Apprentice— Okder of Cooht — Isdestuues. 

The order of the orphans' court, to bind out 
an apprentice, is not a binding so as to consti- 
tute the relation of master and apprentice. 

This was a petition of an apprentice [West- 
ley Stewart] against his master (a comb- 
maker,) praying to be discharged. There 
was an order of the orphans' court to bind 
him as orphan, but no indentures were ever 
executed. 

Mr. Jones, for the petitioner, cited the 
Maryland law of 17J>3 (chapter 45, § 2). The 
books of the orphans' court are not a record. 
The entry is a mere memorandum of a ver- 
bal contract; it is not obligatory upon the 
master. It is not a binding out. The power 
of the orphans' court is a mere substitute for 
the power of the overseers of the poor, or of 
the parent or guardian. 

Mr. Swann, on the same side. In the case 
of Wilbar v. Mandeville [unreported], the 
court decided that such an order does not 
bind; and Wilbar's daughter was discharged 
from Mandeville. 

Mr. C. Simms. The boy is an orphan, stnd 
the order may be complied with by executing 
the indenture. There was evidence of a 
verbal discharge by the master, who sold out 
his shop, gave up his bouse, and went to Phil- 
adelphia. 

THE COURT discharged the boy on both 
grounds, viz. that there was no contract, and 
if there was, there was also a discharge. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 13,4S6. ^ 

STEWART V. FAGAN et al. 

[2 Woods. 215.] 1 

Circuit Court, D. Louisiana. April Term, 1876. 

Ckeditok's Bill— Claim Reddcbd to Judgment 

— Execution — Sale usdek Dechee in 

AdMIKALTS— POItCHASEU'S KlGHTS. 

1. It is an indispensable"^ prerequisite to a 
creditor's bill which seeks to subject property 
of the debtor, fraudulently conveyed, to the 
payment of the complainant's claim, that the 
claim should first have been reduced to judg- 
ment. 

[Cited. in Talbott v. Randall, 5 Pac. 536.] 

2. A sale made in pursuance of a decree of a 
court of admiralty, obtained without fraud, cuts 
off all claims of the original builders of the 
boat or other creditors, an^ of her owners. 

[This was a bill in equity by Thomas J. 
Stewart against William Fagan and others.] 

The bill alleged that the complainant was 
the indorser and holder of a large number of 
drafts, drawn by "Miles Owen for steamer 
Katie" on one J. Pinckney ' Smith, and ac- 
cepted by him; all dated April 6, 1872, ex- 
cept three, dated November 1, 1872, and trans- 
ferred by the payees to complainant; all of 
which were due and unpaid. It was further 
alleged that one J. M. White caused the steam- 
er Katie to be built at Louisville, Kentucky, 
and gave the several drafts now held by com- 
plainant for liabilities incurred in building and 
fitting out said steamer. On the 29th of Feb- 
ruary. 1872, White being insolvent, and hav- 
ing no property but the Katie, mortgaged hex 
to ceitain of his creditors, as follows: to Wm. 
Fagan & Co. for $8,000, to Lagan & Macinson 
for $4,000, to Richard England for $4,000, to 
McCloskey, Bigley & Co. for $9,000, and to 
Edward Connery & Son for $20,000. It was 
charged that these creditors took their mort- 
gages for these round sums, which were more 
than were due them, knowing that White was 
insolvent, and for the purpose of obtaining an 
unjust and fraudulent preference over other 
creditors. The bill further stated that said 
J. Pinckney Smith was originally bound with 
White for the debts contracted in building and 
fitting out said steamer, and conspired with 
said mortgage creditors to prevent the Katie 
from being subjected to the claims of her build- 
ers and White's general creditors, and induced 
said Jliles Owen to become the purchaser of 
said steamer, which he did on the 7th day of 
March, 1872. a few days before the 13th of 
March, 1872, when an involuntary petition in 
bankruptcy was filed against White by Philip 
McCuUough & Co., his creditors; that' Miles 
Owen was at the time of the purchase without 
any knowledge of the steamboat business, and 
took the title of said boat at the instance of 
Smith, and to seive his own and the purposes 
of the mortgage creditors, and gave the man- 
agement of the boat to a committee composed 
of Wm. Fagan, 0. C. McCan and J. Pinck- 
ney Smith. It was further alleged, that on 

1 [Reported by Hon. William B. Woods, Cir-' 
cuit Judge, and here" reprinted by permission.] 
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the 29tli of Au^Tist, 1872, Owen mortgaged 
said boat to Wm. Fagan & Co. for $7,259, to 
p:. Connery, Son & Co, for §10,601, and to fif- 
teen other firms and individuals for specific 
amounts, all of whicb are set out in the bill; 
and that Miles Owen was a mere man of 
straAv. interposed to take the title of the boat 
for the benefit of said mortgage creditors and 
said Smith, and that he did not pay for her; 
that in pursuance of the plan to place said boat 
beyond the reach of the claims held by com- 
plainant, the committee, which had her in 
charge, permitted her to be libeled in admiralty 
in the U. S. district court for Louisiana by the 
Underwriters Wrecliing Company in N'oVem- 
ber, 1872; that an order of sale was obtained, 
and the boat sold after five days notice; that 
after the order of sale was obtained, the libel 
was dismissed; but nevertheless the boat was 
afterwards, on the 11th of January, 1878, sold 
to Wm. Fagan, one of the committee, for $23.- 
000. The sale was advertised for cash, but on 
the day preceding the sale, the court allowed 
the marshal to receive and take a bond for 
the entire price, except a sufiicient sum to pay 
costs and the expenses of sale; but this privilege 
wase.xtendedonlytothe mortgage creditors of 
the beat. Afterthis, the bill alleged, Fagan made 
a pretended sale of the boat to John W, Can- 
non, who acknowledged that he held the boat 
for the benefit of the mortgage creditors; that 
Cannon paid nothing on the boat, but assumed 
to pay within one and two years the debts 
which had been recognized by Xiiles Owen, 
by the mortgage of August, 1872; he agi-eed 
to render statements of the expenses and earn- 
ings of the boat to the mortgage creditors, for 
whom he in fact held the boat; that he i-an said 
boat for two years, and her net earnings during 
that time amounted to $62,000; a sum more than 
sufficient to pay all the debts due to said mort- 
gagees; that Cannon, after the transfer of said 
boat to him. gave possession of her to Wm. 
Fagan and others, a committee representing 
the mortgage creditors, who were authorized 
to employ the master and clerk. The bill fur- 
ther alleged, that on the 23d of January, 1875, 
Cannon transferred said boat by bill of sale 
to said committee, for the nominal considera- 
tion of $G8.377. but tlie committee paid noth- 
ing for her, and merely took the title to enable 
them to sell said boat and appropriate the pro- 
ceeds; that the admiralty sale was null and 
void, and that before and since the sale, the 
said boat had been held by the said several 
parties for account of said mortgage creditors, 
and that said committee received the title to 
said boat and held the same in payment of 
their pretended mortgage. The bill further al- 
leged that Wm. Fagan. Edward Connery, D. 
C. ilcCan and P. G. Bigley, members of said 
committee, had undertaken to sell said boat 
to Mrs. Mary Tobin, biit that the considera- 
tion money paid by Mrs. Tobin was still in the 
hands of Fagan. Connery and MeCan. three 
of the committee, who had not yet paid it over 
to the mortgage creditors. 
The prayer of the bill was, that the mort- 
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gages made by White and Miles Owen might 
be declared fraudulent and annulled; that the 
sale of the boat made Januaiy 11, 1873. by the 
admiralty court, and the subsequent 'sal(>s 
might be annulled, and Miles Owen adjudged 
to be the owner thereof; and that complainant 
might have a decree for the amounts claimed 
in his bill against Miles Owen and J. Pinck- 
iiey Smith, and that the Katie might be sub- 
jected to said claims and sold to satisfy the 
same, or in the event that the sale to Mis. 
Tobin had been consummated, that a decree 
in favor of complainant for the proceeds of 
said sale might be rendered against Fagan, 
Connery and McCan, and that the claims of 
said mortgage creditors on said steamer might 
be rejected; and for an injunction against 
Fagan, Connery and MeCan, to restram them 
from paying over the proceeds of the sale to 
the mortgage creditors, or if the sale to Mrs. 
Tobin had not been, perfected that they might 
be restrained from making the same, or any 
other sale or disposition of said steamer. 

The cause was heard upon a motion for the 
prelimmary injunction, according to the prayer 
of the bill. 

Thomas Hunton, for complainant. 
Wm. M. liandolph and B. Egan, for defend- 
ants. 

WOODS, Circuit Judge. The obvious objec- 
tion to the prayer for injunction is that there 
is no equity in the bill and on demurrer it 
would be dismissed. It is a creditor's bill seek- 
mg to subject property of the debtor fraudu- 
lently conveyed and covered up to the payment 
of the complainant's claims. An indispensable 
requisite to such a bill is that the claims upon 
which it is based should have been first put in 
judgment. There is no averment in the bill 
that this has been done. The bill is predicat- 
ed on certain drafts alleged to have been 
di-awn by one Miles Owen, and accepted by 
J. Pinckney Smith and transferred to com- 
plainant, but which have never, so far as ap- 
pears, been reduced to judgment. This is a 
fatal defect in the bill. The complainant does 
not set up or claim any hen upon the property 
which he seeks to subject to the payment of 
his debt. He has simply a debt which he can 
sue on at law. Until he has exhausted his 
remedy at law by the recovery of a judgment, 
equity has no jurisdiction. Non constat but 
that on an execution he might make his mon- 
ey. Jones V. Green. 1 Wall. [68 U. S.] 330; 
Beck V. Burdett, 1 Paige. 305; McElvain v. 
Willis, 9 Wend. 548; Crippen v. Hudson. 3 
Kern. [13 N. Y.] 161. But even if this defect 
in the bill did not exist, I should be constrain- 
ed to overrule the motion. The answer of 
Fagan, Connery and McCan traverses every 
allegation of fraud made in the bill, and with 
the affidavits filed, shows that the claim of 
the mortgage creditors upon the boat was hon- 
est and fair, and the amounts claimed by them 
justly due. 

The averment of the bill that the admiralty 
sale of the Katie was void is entirely without 
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proof to support iL It appears that before the 
libel the Underwriters Wrecking Company 
was dismissed, other creditors of the Katie 
inteiTcned and it was upon their claims she 
was sold. The sale was made in pursuance 
■of a decree of the court of admiralty. There is 
no proof and in fact no averment that it was 
unfairly obtained. This sale cuts off all claims 
of creditors and of the original builders or pro- 
prietors of the boat. The purchasers at that 
sale had the right to place the title where they 
pleased and to do with the boat as they pleas- 
ed. There seems to be not the slightest proof 
of any fraudulent practices on the part of the 
mortgage creditors of the Katie. They were 
vigilant and looked after their own interests. 
The creditors, whose evidences of debt com- 
plainant holds, slept on their claims, and two 
years after a sale of the Katie under an ad- 
miralty decree, this bill is tiled. The case has 
no basis to stand on, either upon the law or 
the facts, aiotion for injunction overruled. 



STEWART (FREEMAN v.). 
5,088. 
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Case Wo. 13,427. 

STEWART V. FRENCH. 

[2 Cranch, C. C. 300.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

ITOTES — IXDOltSESIENT AFTEH DaTE OF PaV.MEST — 
INDORSEU — DeJIAND AND NOTICE — InS&L- 
VEKCr OF Makeh. 
If a promissory note, payable at a certain 
■day, be indorsed and passed away after its day 
•of payment, it is then a note payable on de- 
mand, and demand and notice are necessary to 
charge the indorser, although he knew the mak- 
er to be insolvent at the time he indorsed it. 

Assumpsit [by David Stewart] against 
[Robert French] the indorser of W. A. R.'s 
note for 5150, at sixty days, dated July 16, 
1819, indorsed by the defendant, to the plain- 
tiff, on the IGth of October, 1819, in part 
payment for a gig valued at $300. 
. Upon the trial of this cause at the last 
term (Cranch, C. J., absent) the court in- 
structed the jury: "That if the note was 
passed to the plaintiff, after the same was 
^t maturity, for a full and valuable consid- 
■eration. the holder was bound to make de- 
mand of payment of the same, of the draw- 
er, in a reasonable time after the same was 
■so passed, and to give notice of nonpayment 
to the defendant, the indorser, unless the 
jui*y should believe, from the evidence, that 
the said defendant practised a deception on 
the plaintiff in so passing the said note, after 
it was at maturity, or, that it was known to 
the defendant that the said W. A. R., the 
drawer, was insolvent," The verdict being 
for the plainl'ff. 

Mr. Dunlop. for defendant, moved for a 
new trial, on the ground of misdirection of 
the jury by the court, and cited Farnum v. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Fowle, 12 Mass. 89; Sanford v. Dillaway, 10 
Mass. 52-54; Berry v. Robinson, 9 Johns. 
121; and ChH. Bills (New Ed.) 274, in a note, 

Mr. Ashton, for plaintiff, contended that 
the plaintiff had a right to recover for the 
balance of the purchase money covered by 
the note, which was of no value, upon the 
count for goods sold and delivered. 

THE COURT (THRUSTON; Circuit Judge, 
absent) granted a new trial. 



Case ISTo. 13,428. 

STEWART et al. v. GORGOZA et al. 

[3 Hughes, 459.] i 

Circuit Court, E. D. Virginia. Jan. 8, 1879. 

Mechaxio's Lies— ButLniNG Snip— Title, 
The mechanic's lien law of Virginia does not 
apply to ships while in the "process of being 
built in a public shipbuilder's yard, under a 
contract by which the ships were the property 
of the owners, and not of the builder, from the 
laying of the lieels, in favor of the material 
men who gave credit to the builder, and not to 
the ships. 

In chancery, on attachment process, under 
claim of lien by lumber dealers, .-.nd against 
nonresident defendants. 

George W. Beach was, in 1877. a shipbuild- 
er in Norfolk, conducting a shipbuilder's yard 
and an iron works adjacent. In the winter 
and spring of that year he was engaged in 
building two brigs for the defendants. Gor- 
goza's Sons, and one or two or more other ves- 
sels for other persons. Under his contract 
with Gorgozi's Sons they were to be owners 
of the two brigs from the commencement of 
work upon them, and were to make payments 
to him for thp value of the work and mate- 
rial as it progressed. These payments were 
punctually made as agreea. The defendants 
Avere then, as they are now, residents of New 
York City. BeacJ: ordered a bill of lumber 
and timber from the plaintiffs, Stewart & 
Tucker, which was deiivereu in April, 1877. 
Another bill was oidered, which was deliver- 
ed on the 19tb May following. Beach made 
some mention, at the time of ordering one or 
the other lots of this lumber, or his desire or 
intention to use it in one or the other of the 
defendants' brigs. All transactions of the 
sort between Beach and the plaintiffs ceased 
with the delivery of May 19th. Beach was 
to have paid for tne lumber in cash, but in 
fact he paid only about a fourth or less of the 
amount in money He gave negotiable notes 
for the rest of the money due, namely, two 
notes for $500 each and one for $343.18, dated 
respectively on the 18th and 25th of April, 
and on the 18th of June, 1877, payable re- 
spectively forty, sixty, and thirty days after 
their dates. One of the notes for $500 was 
passed off by Stewart & Tucker by discount 
to a third person, and was not their property 
at the time of the commencement of this suit. 
On one of the other notes a payment of .?100 

1 [Reported oy Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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was made. Except as to this latter credit, 
the notes are all due, and this suit is brought 
to recover the amount of them, not from 
Beach but from the defendants, Gorgoza's 
Sons. It is not pretended that the plaintiffs 
furnished this material on the credit of the 
vessel which thej- have attached or of the 
defendants. On the 24th of November, 1877, 
Stewart & Tucker drew off an account of 
their claim against Beach, made affidavit to 
it, and filed it as a claim of lien upon the 
Harriet G. (one of the brigs named) in the 
clerk's office of the county court of Norfolk 
county, conforming thereby to the provisions 
of the fourth section of chapter 115 of the 
Code of Virginia, amended by chapter 357, 
p. 437, of the Acts of Assembly for 1874-75. 
It is in proof tint a considerable part of the 
lumber and timber furnished by Stewart «& 
Tucker went into other vessels than the Har- 
riet G.; that a portion of it was unfit for use, 
and was not used, in building vessels; that 
some of it passed to Beach's assignee in bank- 
ruptcy after his adjudication as a bankrupt, 
in August, 1877, and was sold by the as- 
signee; and that only the better portion of 
it, probably not the larger portion, went into 
the Harriet G. 

The suit is a proceeding in chancery, com- 
menced by procese of attachment in rem, is- 
sued against and served on the brig Harriet 
G., which was rer levied by the defendants 
on bond. The bill makes Gorgoza's Sons 
defendants, and proceeds against them as 
nonresidents. It does not make Beach a 
defendant. The object of the suit is to re- 
cover from the defendants a debt due by 
Beach by subjecting the defendants' prop- 
erty to an alleged lien for the amount now 
represented by the negotiable notes that 
have been described No judgment has ever 
been obtained by the plaintiffs against 
Beach for the amount of the notes. The 
plaintiffs did not prove the claim in Beach's 
bankruptcy. That the amount of the notes 
is due from Beach to th-^ plaintiffs has nev- 
er been determined judicially, or reduced in 
any manner, form or proceeding to judicial 
certainty. The notes of Beach to the plain- 
tiffs are a mere matter in pais, in which the 
defendants have no privity, and for which 
they are under no sort of personal respon- 
sibility,— legal, equitable, or moral. 

Godwin & Crocker and Park3r & Allen, 
for plaintiffs. 

Garnett & White and Charles Sharp, for 
defendants. 

HUGHES, District .Judge. The object of 
this proceeding is to subject Gorgoza's Sons 
to this debt through a claim of lien upon a 
vessel of theirs, into "^vhich some of the 
timber which was the subject of the debt of 
Beach was put by Beach as a shipbuilder 
conducting a public shipbuilder's yard, to 
whom the lumber was delivered on con- 
tract to pay cash for it, and not on the 
credit of the vessel or of the defendants. 



The proceeding is founded on the third and 
fourth sections of the chapter 115 of the 
Code as amended, which chapter treats "of 
the lien on land for purchase money, or of 
mechanics and others for buildings erected 
or repaired, and of liens on crops for ad- 
vances." The plaintiffs rely solely upon the 
provisions of that chapter. It need not be 
stated that a statute treating of the lien on 
land or for building? erected or repaired, 
vouched in support of a claim like the pres- 
ent one, of a lien on a ship on the stocks, 
should, in the interest of the freedom of 
conti^acts and of commerce, be strictly con- 
strued. It has been held on more than one 
occasion by this court, that the provisions 
of the chapter of the Code of Virginia just 
mentioned apply only to buildings, improve- 
ments, and property connectf:d with and ap- 
purtenant to real estate, savoring of the^ 
realty, and that they do not apply to mere 
personalty, mere chattels If it were other- 
wise, the greatest injui"y would be inflicted 
on the innocent purchaser of personal prop- 
erty; and the most serious embarrassment 
and obstruction would be introduced into all 
the ordinary transactions between citizen 
and citizen. A farmer could not purchase 
safely a wagon, or a plough, or a wheel- 
barrow from a wheelwright, without first 
going to the clerk's office of his county and 
ascertaining whether a claim of lien had 
been filed there by the mechanic who might 
have worked on the article, or the material 
man who might have furnished the wood 
or iron used in its construct-on. I do not 
th'.nk that any other construction of the- 
provisions of chaptei 115 than that just in- 
dicated, which is, indeed, implied in the title 
of the chapter itself, is admissible logically, 
or could be enforced in practise. And there- 
fore it is hardly necessary for me to do more 
than hold that the claim of lien filed against 
this brig by the plaintiffs on the 24th of 
November, 1877, under section 4 of the chap- 
ter of the Code under review, does not es- 
tablish a lien upon a ship on the stocks, such 
a structure not being a "building" erected 
on land, or an "improvement" or "property" 
connected permanently with land, according 
to what seems to me to be the necessary in- 
tendment of that chapter of the Code. 

But this claim of lien could not be allow- 
ed, even if we could treat the chanter as 
covering pei-sonal property not connected 
with or savoring of the realty. Section 4 
requires any person furnishing material 
about a building for a general contractor, in 
order to make good his lien, to file within 
thirty days after the completion of the 
work, on affidavit, a tme account of the 
materials furnished, in the clerk's office of 
the county court of the county. The mate- 
rials claimed in this suit were furnished, 
and the "work" of delivering them comnlet- 
ed, on the 19th day of May, 1877. and the 
plaintiffs' account and claim of lien were 
not filed until the 24th of November, 1877» 
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Tvhich was too late, not being within tlilrtr 
days. Tliis omission is not Cured by section 
7 of chapter 115 of the Code, giving a longer 
time for filing the claim of lien in cases 
where the "contractor" gives credit on pay- 
ments for" a "building." The contractor 
there meant can be only the contractor for 
the building, and the credits contemplated 
are credits given to the owner or person for 
whom the building is constructed. Here the 
contractor, Beach, received credit from 
Stewart & Tucker, and did not give it to 
Gorgoza's Sons. Here the owners of the 
"building," Gorgoza's Sons, were all the 
while in advance in their payments, and not 
receiving credits on any of them. Nor have 
the plaintiffs brought their case within the 
terms of the fifth section of this chapter of 
the Code, which requires of subcontractors 
and material men, in addition to the re- 
quirements of section 4, that they shall, be- 
sides filing their claim of lien within thirty 
days after the completion of their "work," 
notify the owner of the "building" of the. 
amount of their claim for materials within 
twenty days after the "building" is com- 
pleted. It is not pretended that this pro- 
vision of law has been complied with. • The 
claim of the plaintiffs, therefore, is not good, 
even in view of the requirements of chapter 
115. 

On the merits, also, the case is against 
them. The Code requires by necessary im- 
plication that the materials furnished by a 
lumberman shall be furnished specially for 
a building, and must be used in its construc- 
tion. This lumber and timber was furnish- 
ed to a shipbuilder engaged in building 
several vessels, and the shipbuilder was at lib- 
erty, under his engagement with the plain- 
tiffs, to put their stuff into any of the ves- 
sels he was constructing, or to sell it, or to 
ship it off without using it. Surely the 
mere casual mention of his desire or inten- 
tion to use the lumber in two brigs, at the 
time of ordering it, without any stipulation 
direct or indirect that he should use it only 
in those brigs, cannot bind an owner hun- 
dreds of miles distant to pay to the lumber 
dealer the price of timber bought for use 
and used indiscriminately in that and other 
vessels. 

On the law and the merits the bill must 
be dismissed, and I will sign a decree to that 
effect 



Case I^o. 13,4S8a. 

STEWART v. GRAY. 

[Hempst. 94.] 1 

Superior Court, Territory of Arkansas. July. 

1830. 

RECORPS-^AUTnENTICATION* — JODGE'S CeUTIFICATE 

— ^NoNSDiT — At What Time siat 
BE Entered. 
1, Under the act of 1790 [1 Stat. 122] the cer- 
tificate of a judge styling himself "one of the 

1 [Reported by Samuel H. Hempstead, Esq.] 
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judges" of a court, is not a sufficient authenti- 
cation, but it must apuear that he is the chief 
justice, or presiding judge or magistrate. 

2. A plaintiff may suffer a nonsuit at any 
time before the jury find a verdict; but it is 
too late after a court has decided on the plea 
of nul tiel record. 

Appeal from Pulaski circuit court. Deter- 
mined before Thomas P. Eskridge, Edward 
Cross, and James Woodson Bates, Judges. 

[This was an action of debt by Adam D. 
Stewart against Sampson Gray.] 

ESKRIDGE, J. This is an action of debt, 
founded upon the record of the supreme court 
of the state of Tennessee, and comes to this 
court by appeal fi"om the circuit court of 
Pulaski. Issue was joined in the court be- 
low upon the plea of nul tiel record and was 
decided in favor of the defendant; to which 
opinion the plaintiff excepted." The plaintiff's 
counsel then moved the circuit court to be 
permitted to suffer a nonsuit; which motion 
was overruled, and to this opinion the plain- 
tiff likewise excepted. 

The questions to be decided by this court 
are: First, whether the circuit court erred 
in sustaining the plea of nul tiel record; and 
second, whether the court erred in overruling 
the plaintiff's motion to be permitted to suf- 
fer a nonsuit. ' The first question depends up- 
on the sufficiency of the authentication of the 
record of the supreme court of Tennessee. 
By the constitution of the United States, con- 
gress has the power to prescribe the manner 
•in which the public acts, records, and judicial 
proceedings in the several states shall be 
proved, in order to make them evidence in 
any other state; and by an act of May, 1790, 
has declared that the records and judicial 
proceedings of the courts of any state shall 
be proved or admitted in any other court 
in the United States by the attestation of 
the clerk and the seal of the court annexed, 
if there be a seal, together with the certificate 
of the judge, chief justice, or presiding magis- 
ti*ate, as the case may be, that the attestation 
is in due form. The record of the supreme 
court of Tennessee is attested by the clerk, 
with the seal annexed, and the attestation is 
certified by one of the judges to be in due 
form. The judge states himself to be "one 
of the judges of the supreme court of Ten- 
nessee." Is this a sufficient authentication? 
It cannot be admitted that, under the act of 
congress, any judge can certify the record. 
It must, by the language of the act, be the 
judge, if there be only one, or if there be 
more, then the chief justice or presiding 
judge, or magistrate of the court from which 
the record comes; and he must possess the 
chai-acter at the time he gives the certificate. 
If this be the correct construction of the act, 
and it is clearly susceptible of no other, it is 
manifest that the judge who certified the 
record in question has not given himself the 
character required by' the act. The state- 
ment that he is one of the judges of the su- 
preme court of Tennessee, certainly does not 
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import that he was the sole judge, chief jus- 
tice, or presiding judge of that court. Cases 
may occur in which no judge can with tiaith 
or pi-opriety be denominated the judge, chief 
justice, or presiding judge of a particu'ar court ; 
for example, where sevei-al judges constitute a 
court, and the law is silent as to which of 
them shall be the presiding judge, as is the 
case with the superior court of this territory. 
In courts thus organized, at each term one 
of the judges must necessarily preside; but 
it does not follow that any judge of a court 
thus constituted may certify a record when 
he is not the presiding judge, because he 
has been, or may be thereafter, possessed 
of that character. The only inconvenience 
that results from cases of this kind is, the 
delay that in some instances must occur in 
waiting until some judge is qualified by his 
situation to give the requisite certificate. 
This is an inconvenience for which the act of 
congress has not provided; nor has the act 
provided for the cases of absence, death, res- 
ignation, or removal of the judge. Stephen- 
sou V. Bannister, 3 Bibb, 369, a case express- 
ly in point. The circuit court, therefore, did 
not err in not receiving as evidence the rec- 
ord of the supreme court of Tennessee, under 
the plea of nul tiel record. 

The second question is, whether the circuit 
court erred in overruling the plaintiff's mo- 
tion to be permitted to suffer a nonsuit. In 
issues of fact triable by a juiT, the plaintiff 
will be permitted to suffer a nonsuit at any 
time before the jury actually find their ver- 
dict, but never afterwards. In the case now 
before the court, the issue joined upon the 
plea of nul tlel record was an issue of law 
properly triable by the court; and after the 
court bad delivered its judgment upon the 
issue submitted to it, it was too late for the 
plaintiff to apply for permission to suffer a 
nonsuit. 1 Archb. Prac. 211; 3 Bl. Comm. 
37G. Judgment afl^rmed. 



Case KTo. 13,429. 

STEWART et al. v. HAMILTON. 

[■A McLean, 534.] i 

Circuit Court. D. Indiana. May Term, 1849. 

Makstial — Teioi of Office Expiued — Seiivicb 

OF WltlT. 

1, The service of a summons, by a deputy 
marshal, the day after the new marshal has 
filed his bond and taken the oath, the process 
having before been in the hands of the deputy, 
is good. 

2. But this does not apply to the service of 
an execution. "'If the marshal die. is removed 
from office, or his commission expires." lie has 
no power to sell if he has made a levy, but an- 
other execution must be issued to his successor. 

In equity. 

Smith & Breckinridge appeared as counsel. 

1 [Renorted by Hon. John McLean, Circuit 
Justice.] 



OPINIO X OF THE COURT. A motion is 
made to set aside the service of a writ issued 
and served under the following circumstan- 
ces: It appears that Ray, a deputy marshal 
of Pepper, the former marshal, on the StU 
of April, 1849, received the writ of summons, 
and served it on the 14th of the same mouth, 
on the 13th of April, Meredith, the successor 
of Pepper, filed his bond and took the oath 
of office. The 28th section of the judiciary 
act of 1789 [1 Stat. 87], provides, that "every 
marshal or his deputy, when removed from 
office, or when the term for which the mar- 
shal is appointed shall expire, shall have 
power notwithstanding, to execute all such 
precepts as may be in their hands respective- 
ly, at the time of such removal and expira- 
tion of office," etc. From- this provision, it 
would seem there can be no doubt as to the 
legality of the service in question. By Act 
May 7, 1800, § 3 [2 Stat- 01], it is provided 
that "where a marshal shall take in execu- 
tion any lands, tenements or hereditaments, 
and shall die or be removed from office or 
the term of his commission expire before 
sale, or other final disposition thereof, the like 
process shall issue to the succeeding marshal 
and the same proceedings be had as if said 
former marshal had not died, or been re- 
moved, or the term of his commission had not 
expired." But the above provision refers to 
executions, and can not be extended, by con- 
struction, to mesne process. The motion to 
set aside the service is overruled. 



STEWART (HARRISON v.). See Case No. 
6,145. 



Case IS'o. 13,430. 

STEWART et al. v. HINKLB. 

[1 Bond, 506.] i 

Circuit Court. S. D. Ohio. Dec. Term. 1861. 

Statute op Fkauds — Deut op Another— Okigi- 

XAI^ PllOMISG— COXSIOEUATIOS. 

1. A judgment was obtained by plaintiff 
againsi W., and a levy made on his real prop- 
erty to satisfy the same. H. verbally prom- 
ised to pay plaintiffs the amount of said judg- 
ment in six months if he would forbear to col- 
lect the judgment against W.. and extend the 
time of the payment of the judgment. Held, 
that such piomioe by H, was an original and 
not a collateral promise, and was not required 
to be in writing within the statute of frauds of 
the state of Ohio. 

[Cited in Riffe v. Gerow, 29 W. Va. 462, 2 
S. E 106.J 

2. The agreement of the plaintiff was a sufii- 
cient considti a+ion for the promise of H. to pay 
the amount of the judgment. 

[This was an action of assumpsit by A. T. 
Stewart & Co. against Saul S. Hinkle. Heard 
on demurrer.] 



1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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Worthington & JIatthews, for plaintiffs. 
Jlills & Gosborii. for defendant. 

OPINION OP THE COURT. Tlie ques- 
tion before the court arises on a general de- 
murrer to tlie special plea of tlie defendant. 
The declaration is in assumpsit on a special 
promise by the defendant, and the ease made 
is, in substance, that the plaintiffs, had ob- 
tained a judgment against one Cyrus M. Wil- 
liams, in the common pleas of Hamilton 
county, for $4,750.28, on which an execution 
had issued, and a levy had been made on 
several parcels of real estate in Cincinnati, 
as the property of Williams. It is thore 
averred, that "in consideration of the prem- 
ises, and that the plaintiEEs agreed to release 
the levy aforesaid and the lien of the judg- 
ment, so far as the same existed on the fol- 
lowing described real estate of the said Cyrus 
W. Williams, being part of the same de- 
scribed and levied upon," to wit: two certain 
lots in said city (which are fully described), 
"and that the said plaintiffs would forbear to 
collect the sum of ?1,235.S5, part of their 
said judgment against the said Williams, 
and would give time for the payment of the 
said last-mentioned sum for the period of six 
months, the defendant then and there under- 
took and promised the plaintiffs to pay them 
the said last-mentioned sum of money at the 
expii-ation of the said period of six months." 
The declaration then alleges that, in consider- 
ation of said promise, the plaintiffs released 
their levy on the two lots above referred to, 
and the lien of their judgment thereon, and 
forbore for the period of six months to col- 
lect the said sum of $1,235.85, arid gave time 
for the payaient thereof. To this declaration 
the defendant has filed a special plea, setting 
forth that the promise averred was a promise 
"to answer for the debt, default, or miscar- 
riage of another person," and not being in 
writing no action can be maintained on it 
under the statute of Ohio for the prevention 
of frauds and perjuries. The plaintiffs de- 
mur to this plea, and thus the first question 
for the court is. whether the promise as set 
forth is within the statute referred to. and is 
required to be in writing to sustain an action. 
Ou tbis point the coimsel on both sides have 
referred to numerous cases to sustain their 
views of the law. I have not regarded it as 
necessary to attempt a minute analysis and 
comparison of the cases in which the provi- 
sion of the statute of frauds referred to has 
passed under the consideration of the courts. 
The question now presented is on a demurrer 
to the declaration, in which the court is not 
required to decide what evidence will be nec- 
essary to sustain the plaintiff's action, but 
simply whether the promise as set out in the 
declaration is valid as a verbal promise. In 
this aspect the inquiry of the court lies with- 
in very narrow limits. In involves, in the 
first place,' the question whether the under- 
taking of the defendant is original in its 
character, or whether it falls within the des- 
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ignation of a collateral promise. If it is of 
the former class, it is not within the statute; 
if it is collateral, then it is void as not being 
in writing. 

In attempting to distinguish between prom- 
ises or agreements, as original or collateral 
in their character, there seems to be some ob- 
scurity and some conflict in the numerous 
cases cited. There are some general rules, 
however, which will be referred to, and as 
to which there is no question. One of these 
rules, as stated by 2 Pars. Cont. 300, is, "that 
only when the promise is distinctly collateral, 
is it within the clause of the statute." The 
same doctrine is held by the court in 20 Vt. 
205. In that case it is also decided, "that if 
the promise is not collateral to the liability 
of some other person to the same party, it is 
not within the statute." And in the case of 
Nelson V. Boynton, 3 Mete. [Mass.] 396, the 
court draws a distinction between cases 
where the direct and leading object of the 
promise is to become the surety or guarantor 
of another's debt, and those, where although 
the effect of the promise is to pay the debt 
of another, "yet the leading object of the un- 
dertaker is to subserve or promote some in- 
terest or purpose of his own." In the for- 
mer case the court held, "that the promise of 
the principal is not valid unless manifested 
by evidence in writing; the latter, if made 
ou good considei-ation, is unaffected by the 
statute, because, although the effect of it is 
to release or suspend the debt of another, yet 
that is not the leading object of the promis- 
sor." And, in Story, Cont. § 861, it is laid 
down that the statute applies "to engage- 
ments upon which "the guarantor is only con- 
ditionally liable upon the default of some 
other person who is solely liable originally." 
And again, in the same section, it is said: 
"The mere fact that a promise is to pay a 
debt due from a third party, or to pay for 
goods to be furnished to a third party, does 
not prove that the promise does not create 
an original liability, since it is perfectly com- 
petent to a man to assume, on sufficient con- 
sideration, to pay the debt of another." In 
2 Pars. Cont. 300, the learned author puts 
this case: "If a creditor has a lien on certain 
property of his debtor to the amount of his 
debt, and a third person who also has an 
interest in the same property, promises the 
creditor to pay the debt in consideration of 
the creditor's relinquishing his lien, this 
promise is not within the statute." And in 
.Johnson v. Gilbert. 4 Hill, 178. the court held, 
"that the statute of frauds had nothing to do 
with the case- That only applies where the 
person making the promise stands in the re- 
lation of a surety for some third person, who 
is the principal debtor." 

From these citations, which could be great- 
ly extended, it would seem clear that an 
undertaking or promise, to be within the 
statute, must partake of the nature of ja 
guaranty or suretyship. It embraces only 
the cases where the promise made is "to an- 
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swer for the debt, default, or miscarriage of 
another person." Now, it seems clear that 
the promise in this case as described in the 
declaration, is not within the words or the 
spirit of this clause. It is not a promise to 
pay or answer for the debt of another, but 
a promise founded on a consideration stated 
to pay a sum of money to the plaintiff, not 
as a surety or guarantor, but positively and 
absolutelj'. There is no such condition or 
contingency stated, on which he is to be lia- 
ble, as the neglect or failure of the judg- 
ment debtor, Williams, to pay the sum men- 
tioned. If this was the construction of the 
promise stated, the statute requires that it 
shall be in writing to sustain an action. 
The statement of the promise in the declara- 
tion is. that the plaintiff had a judgment 
lien and a levy on certain real estate of the 
judgment debtor, and that the defendant 
agi'eed in consideration that the plaintiffs 
would release their lien and discharge the 
levy, and forbear to collect a specified part 
of the judgment, and give time for the pay- 
ment of the same, to pay the money in six 
months. But the promise, though direct and 
original, and therefore not required to be in 
writing, must be based on a valid and legal 
consideration to sustain it. It is true the 
plea does not allege a want of consideration 
as a bar to a recovery on the promise laid 
in the declaration. The demun'er to the 
plea, however, puts in issue not only the suf- 
ficiency of the plea, but of the declaration 
also. And if the declaration sets forth no 
good legal consideration for the promise, 
it is clear the plaintiff can not recover. It 
is, therefore, proper to inquire whether such 
a consideration is averred. On this subject 
the authorities are numerous and conclu- 
sive. "An agreement to forbear for a time 
proceedings at law or in equity, to enforce 
a well-founded claim, is a valid considera- 
tion for a promise." 1 Pars. Cont. 3(>5. and 
the authorities there cited. The same writer 
says: "Nor is it necessary that the forbear- 
ance should extend to an entire discharge; 
any delay which is real, and not merely col- 
orable, is enough." "Nor need the agree- 
ment to delay be for a time certain; for it 
may be for a reasonable time, and yet be a 
sufficient consideration for a promise." Id. 
367. And again: "It is not material that the 
party who makes the promise in considera- 
tion of such forbearance, should have a di- 
rect interest in the suit to be forborne, or 
be directly benefited by the delay." Id. 
And further: "In general, a waiver of any 
legal right at the request of another party, 
is a sufficient consideration for a promise." 
Id. 3(39. 

There would seem to be no doubt that 
the plaintiff's agreement to release his levy 
and judgment lien against Williams, and 
to forbear the collection of a part of the 
judgment, is a sufficient consideration Tor 
the promise of the defendant Hinlile to pay 
the plaintiffs the sum claimed in this suit. 



It seems to be supposed by the counsel for 
the defendant that it must be averred that 
Hinkle had some interest in the release of 
the levy and lien, and in forbearing the col- 
lection of the sum due on the judgment, to 
give effect to his promise to pay the money 
to these plaintiffs. From the authority just 
cited, it would seem that this is not neces- 
sary, ^t is immaterial whether he is to be 
benefited by the release and forbearance. 
But if the law were otherwise, it would not 
affect the question arising on this demurrer. 
A good consideration for the promise is 
averred in the declaration without an aver- 
ment of the defendant's interest in obtaining 
a release of the levy and lien on the real 
estate, and forbearance to proceed on the 
judgment. As a question of pleading mere- 
ly, the court will presume that the defend- 
ant was induced to make the promise to 
pay, for the reason that he had an interest 
in disincumbering the real estate from the 
lien of the 'judgment and the levy, and pro- 
curing for Williams an extension of the time 
of payment. Whether it may be expedient 
or necessary for the plaintiff, on the trial, 
to prove how his interests were connected 
with these transactions, is not, therefore, on 
this demurrer, a question for the decision of 
the court. 

Without going more at length into the 
consideration of this subject, I am led to the 
conclusion that the promise laid in the dec- 
laration is an original, and not a collateral 
promise, and therefore not within the stat- 
ute of frauds, required to be in writing. And 
also that there is a good and valid consid- 
eration for the promise set forth in the dec- 
laration. The demurrer to the plea of the 
defendant is therefore sustained. 
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STEWART V. KERRISON, 
[Cited in Kerrioon v. Stewart, Case No. 7,734. 
Nowhere repc-ited: opinion not now accessible.] 
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Case nSTo, 13,43S. 

STEWART V. LANSING. 
[15 Blatchf. 281.] i 

Circuit Court. N. D. New York, Sent. 21. 

1878.2 

JuDGJFENT — Rights Established — Railuoad Com- 

PAN'iES— CouNTr Aid Bonds — Coupons. 

1, Undei chapter 007 of the Laws of New 

York of 1SG9. passed May 18th, 1S(!9. the eoun- 

1 IR"l)orted by Hon. Sjimuel Blatohford. Cir- 
cuit .Iiulge. and hen- reprinted liy ptTuiissIou.j 

2 lAUiriued iu 104 D. !S, 505.] 
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ty judge of Tompkins county adDudged that cer- 
tain persons, who petitioned that the town or 
L., in that county, might issue its bonds m aid 
-of a railroad, were a majority of the tax payers 
representing the n-ajority of the taxable prop- 
ertv of the town, and entered the judgment ot 
record. Under chapter 925 of the Laws of 
New York of 1871 passed May 12th, ISil, a 
. certiorari was issued, May 27th, 1871, to the 
county judge, to review that judgment. In 
August following, the bonds, with coupons, 
were issued. In May, 1872. the judgment of 
the county judge was reversed. Some of the 
■coupons pafesed to the plaintiff, and he brought 
suit on them in thi& court, and had judgment 
against the town. Bailey v. Lansing [Case No. 
738]. In this suit by him on others of the cou- 
pons; Held, that the former judgment did not 
conclusively establish his right to recover in this 
suit. Beld, also, that, because of the reversal 
" of the judgment of the county judge, the town 
was not liable in this suit- 

2. After the commencement of the proceeding 
by certiorari, there was no authority to issue 
the bonds. 

[This was an action by John J. Stewart 
against the town of Lansing to recover for 
. certain interest coupons.] 
James R. Cox, for plaintifE. 
Milo Goodrich, for defendant. 

WHEELER, District Judge. This cause 
has been heard on the motion .of the plain- 
tifE for a new trial, after a verdict for the 
defendant, directed by the court. The ac- 
tion is brought upon interest coupons orig- 
inally attached to bonds issued in behalf of 
the defendant town to the Cayuga Lake 
Railroad Company. The defendant denies 
that the bonds were ever lawfully issued in 
its behalf; that they, or the coupons, were 
ever binding upon it; and that the plaintiff 
is in any way entitled to recover upon the 
• -coupons. 

The laws of the state of New York (Laws 
1S()9. c. 907,) provided, that, whenever a 
■majority of the tax payers, representing - a 
majority of the taxable property of a munic- 
ipal corporation, which the defendant is, 
should make application to the county judge, 
by petition setting forth that they were such 
majority and desired that the corporation 
should create and issue its bonds, and in^-^st 
the same in the s'-ock or bonds of a railroad 
■company in the state, it should be tlie duty 
of the judge to give notice of a time and 
place for taking proof of the facts set forth 
in the petition as to the number of tax pay- 
ers joining in it, and the amount of prop- 
erty represented by them, and at that time 
and place to take such proof, and. if it should 
appear satisfactorily to him. that the peti- 
tioners, or they and such other tax payers 
as should appear and join witb them, were 
such majority, to so adjudge and determine, 
and cause to be entered of record; that 
such judgment and the record thereof should 
have the same force and effect as other judg- 
ments and records of courts of record in the 
state; and that, if he should so adjudge, 
he should appoint three commissioners to is- 
sue the bonds of the municipal corporation, 
which should be due in thirty years, and ex; 
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change them for the stock or bonds of the 
railroad company. Application was made 
by tax payers of the defendant, by petition, 
not alleging, however, that they were such 
majority, on which the county judge ad- 
judged and determined that they were such 
majority, and entered the judgment of rec- 
ord. Afterwards, by chapter 925 of the 
laws of the state, passed May 12th, 1871, 
it was provided, that review of such pro- 
ceedings should be by certiorari, vn the re- 
turn of which the court out of which it is- 
sued should review all questions of law and 
fact determined by the county judge, and 
might reverse, affirm or modify his deter- 
mination. A writ of certiorari, to review 
this judgment, issued to the county judge. 
May 27th, 1871. In August, 1871, the com- 
missioners appointed by the county judge, 
under the judgment, pursuant to the stat- 
ute, being personally indemnified by the 
railroad company against the consequences 
of the certiorari which had been served up- 
on them, and of which the officers of the 
railroad company were informed, issued the 
bonds, dated forward to October 1st, 1871, 
to be due January 1st, 1902, with interest 
coupons attached, due semi-annually. On 
the face of the bonds it was stated, that 
they were issued by virtue of the law of 
18(39, and that it authorized the town to issue 
the bonds. The county judge made return 
to the writ of certiorari, September 1st, 1871. 
On the 13th of October, 1871, the railroad 
company pledged the bonds to Leonard, 
Sheldon & Foster, bankers, to secure pay- 
ment of a loan of fifty thousand dollars. 
Final judgment was rendered on the cer- 
tiorari by the coun that issued the writ, 
that the judgment of the county judge was 
manifestly erroneous, and that the same 
and all proceedings before him in relation 
thereto were in all things reversed, annulled 
and held for naught. This judgment was 
entered in the office of the county judge. 
May 27th, 1872. The railroad company, on 
the 26th of November. 1872, procured Elli- 
ott, Collins & Co.. bankers, to make a loan 
on the pledge of these b.onds, and drew on 
them against the loan, to pay Leonard, Shel- 
don & Foster, and gave them an order on 
the latter firm for the bonds, on which they 
received the bonds. The bonds afterwards 
passed again to Leonard, Sheldon & Foster, 
and some of the coupons to the plaintiff. The 
plpintiff brought suit on some of his coupons 
in this court, on which be obtained final judg- 
ment in his favor. The case is reported as 
Bailey v. Lansing [Case No. 738]. The plain- 
tiff now claims, that the judgment in his fa- 
vor in that suit, on those coupons, conclusively 
establishes his nght to recover in this suit on 
these coupons; and, if not, that he is enti- 
tled to recover on the facts proved other- 
wise. The defendant denies the correctness 
of each of these propositions. 

Each coupon in the former suit constituted, 
and wa& declared upon as, a distinct cause 
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of action: and so of tliose in this suit. The 
judgment in tliat suit conclusively settled, in 
favor of the plaintiff, everything involved in 
that controversy, necessary to the right of 
recovery upon those coupons. This is ele- 
nientaiy. It also conclusively settled every 
fact properly put in issue there, and tried 
and determiued. as to all other controver- 
sies between the parties in respect to the 
subject to which the facts pertained, and 
nothing *nore, outside of the causes of ac- 
tion there directly involved. It did not set- 
tle that the plaintiff could recover on other 
coupons like those because he did on those, 
nor that he had the right to have all similar 
suits decided in the same way. The judg- 
ment of the court became entitled to weight 
as an authority, on account of the eminence, 
learning and ability of the couit, on all sim- 
ilar questions between any parties. It be- 
came conclusive between the parties to it, as 
to every part of the causes of action tried, 
whether actually tried or not. and as to all 
facts relating to other causes of action ac- 
tually tried and determined, because the law 
requires that such matters, once tried and 
determined between parties, shall forever 
be at rest between the same parties. 

Tlie distinction between the conclusiveness 
of a judgment in respect to everything that 
might have been brought into the suit in 
which it was rendered, whetlier actually 
brought in or not. and only in respect to the 
things actually involved, and brought ui and 
determined, in other suits, is well and very 
clearly pointed out by Lord Ellenborougli, 
C. .T., in Outram v. Morewood. 3 East. 34G; 
by Putnam. .!., in Arnold v. Arnold. 17 Pick. 
4: and by Mr. .lustice Field, in Cromwell v. 
Sac. Co.. 94 U S. 351, and in Davis v. Brown, 
Id. 423. 

The issuing these bonds and coupons, the 
title to them afterwards, while they were 
kept together, and to the coupons then in 
suit afterwards, were in issue in the former 
suit, and the facts concerning them were all 
determined in favor of the right of the plain- 
tiff to judgment in that suit. There was al- 
so involved, tried and determined, as be- 
tween these parties, that the bonds were 
originally negotiated between the commis- 
sioners and the railroad company in viola- 
tion of good faith; that Elliott* Collins & 
Co. were holders of the bonds for value be- 
fore maturity, in February, 1873. including 
the coupons: and that they sold them iiuder 
their right. These facts must be taken to 
be conclusively settled in this case, but, 
when so taken, the.v do not alone conclusive- 
ly settle that the plaintiff is entitled to re- 
cover. If. upon these facts, in connection 
with the undisputed facts otherwise appear- 
ing, or which his evidence tends to prove, 
lie would be entitled to recover, then the di- 
rection of a verdict for the defendant was 
wrong, and a new trial should be granted. 
Otherwise, not. This makes it necessary to 
examine further into the merits of the case. 
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It is understood that the town had not, and 
it is not claimed that it had. any power to is- 
sue these bonds, indep'-ndently of that con- 
ferred by the legislation mentioned. Under 
the constitution of the statf, probably the 
legislature had power U. place the burden of 
maintaining a railroad, or a part of it, upon 
the towns, and to authorize the county judge 
to appoint agents ior them to perform th& 
duty, and procure means for that pui-pose by 
giving obligati-^ns of tne towns. Town of 
Duanesburgh v. Jenkins, 57 N Y. 177. But 
the legislature has- not done so in this case. 
It has made the authority of the judge to ap- 
point the agents dependent upon the appli- 
cation of the majority of the tax payers in 
number and property found by judgment to 
be such, on a pt-tition alleging thaj they arfr 
such. The foundation of the authority to ap- 
point, and of the ageni« when appointed, is 
the judgment. Th*^ town had no corporate 
authority to act in the matter, otherwise. 
Without the judgment, th^-*^ could be no 
agent that could bind the town «t all, and, 
probably, no one woul-.' claim but that, if the. 
judge should assu'iie to appoint without there 
being such a judgment, or commissioners 
should assume to aci without any appoint- 
ment, and bonds should be executed in behalf 
of a town, thej would h(^ nerely void and of 
no validity, even in the hands jf a bona fide 
purchaser foi value. President, etc., of Me- 
chanics' Bank v. New York & N. H. R. Co., 3 
Kern. [13 K. Y.] 599 To-onship of East Oak- 
land V. Skinner ;)4 U. S. 255; McClure v. 
Township of OxfTd. Id. 429. So, all liabil- 
ity upon these bondo to any holder anywhere^ 
must rest upon the judgment of the county 
judge. Doubtless, the petitions were suffi- 
cient to call for the exercise of his judgment; 
and, whei. be exercised it and rendered a 
judgment, probably, the judgment, if it liad 
stood unchallenged, would have been a good 
foundation for the after proceedings. It did 
stand between one and two months before the 
law was passed under which it was reviewed, 
and probably a little longer before proceed- 
ings were taken to review it While it so 
stood, it did not appear that the plaintiff, or 
any one under whom he claims, had any 
knowledge of it or information concernmg iu 
except the railroad company, which also had 
knowledge of the proceedings to set it aside, 
and which took the bonds in baa faith and at 
its own risk. The writ of certiorari had been 
issued and sei-ved before that company re- 
ceived the bonds, and the return was made 
to it before they were parted with by it. 
This is understood to be the common-law writ, 
to remove the proceedings into the court is- 
suing it. Such seems to have been the effect 
contemplated by the statute. When issued 
and served, it commenced to operate, and, 
when returned, it had operated, and the ef- 
fect was to remove the cause, and to lake 
away all jurisdiction in the court from which 
it was taken. Brooke. Abr. tit. "Certiorari." 
15; ICeb. J. P. VI. H. VIL 16; Fitzh. Nat 
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Brev, 5o5, note a; 2 Hawk. P. C. e. 27, § 62; 
4 Bl. Comm. 321; Bailey v. Lansing [supra]. 
After tlie writ was sei-ved, and, especially, 
after return was made to it, there was no 
judgment in force in either court on which 
the authority of the commissioners could rest. 
The proceedings were still pending to the 
same effect that they were at any time before 
the judgment of the county judge had been 
rendered at all. The legitimate result is, that 
the bonds were issued without authority and 
are void 

It is true, that, where agents are once cloth- 
ed with authority by their principals, those 
who know of it may presume it continues, 
and, if it is revoked without their knowl- 
edge, may safely continue to deal as if it con- 
tinued. That is because it is more fair that 
the party who conferred the authority openly, 
and then privately took it away, should bear 
the consequences, than that one who did not 
set it on foot should. Story, Ag. § 401. In 
this case, there was no agency conferred by 
the principal, if any was conferred at all. 
It was conferred by the operation of law, and, 
if taken away by the same means, the reason 
for holding the principal to it after it was 
gone would not apply. One party would be 
as innocent as the other. 

There is a large class of cases wherein it 
has been held by the supreme court, that, 
where a municipality has lawful power to is- 
sue bonds or other negotiable securities, de- 
pendent only upon the adoption of certain 
lirelimiuary proceedings, the holder in good 
faith has a right to assume that -such pre-, 
liminary proceedings have been had, if the 
fact be certified on the face of the bonds, by 
the authority whose primary duty it is to as- 
certain it. Warren Co. v. aiarcy, 97 U. S, 96; 
Commissioners of Johnson Co. v, January, 94 
U, S, 202; Commissionei-s of Douglas Co. v. 
BoUes, Id, 104; Lynde v, Winnebago Co., 16 
Wall. [83 U. S.] 6; Board of Com'rs of Knox 
Co. V. Aspinwall, 21 How. [62 U. S,] 539; St. 
Joseph V. Rogers, 16 Wall. [83 U. S.] 64i; 
Town of Coloma v. Eaves, ^2 TJ. S. 484. But 
this is not a ease like those. The authorities 
to issue the bonds were not those chai*ged 
with such duty. Those to issue the bonds 
were the colnmissioners; the one charged 
with that duty was the county judge. And, 
further, the bonds do not contain nor carry 
such a statement. They merely state what 
law they are issued under, and that it au- 
thorizes their issue, without stating that any 
act had been done under the law. Xor do 
they come within the doctrine that the mere 
statement in or upon bonds, that they are 
issued in pursuance of a law, when issued by 
the officers charged with the duty of ascer- 
taining whether precedent conditions have 
been complied with, is a sufficient warrant to 
a purchaser that they have been complied 
with, on which Board of Com'rs of Knox Co. 
V. Aspinwall was partly placed, for, they 
were not issued by officers so charged. The 
bonds recite matters of law merely, and are, 
23FED.CAS. — 5 



in effect, like those in Marsh v. Fulton Co., 
10 Wall. [77 U. S,] 676, which were held to be 
invalid in the hands of an innocent purchas- 
er. 

It is also true, that, as these bonds are nego- 
tiable commercial securities, an ordinary lis 
pendens would not affect them in the liands 
of an innocent purchaser. Warren Co. v. 
Marcy, ubi supra. But, this litigation upon 
the certiorari was different. It affected the 
judgment itself, which was the foundation of 
all authority to issue the bonds, and not the 
parties merely, and, until it should be ended, 
leaving the judgment in force, there could be 
no such authority. In this case it was ehded 
by holding the judgment for naught altogetli- 
er, so that there never was a time from the 
commencement of the proceedings upon cer- 
tiorari, by service of the writ, to their ter- 
mination, when there Svas any authority, or 
color of authority, for issuing tlie bonds. 
They were issued under a general law of the 
state of New York providing for their issue 
only upon such a judgment, which was, by 
another general law, subject to review bj' 
such proceedings, and the proceedings were 
all upon the open and known public records 
of the courts of the state; and, probably, all 
persons deaUng in them would be bound to 
know the general laws concerning them and 
to look for the proceedings under the law by 
which only they could ever have any vitality, 
if they desired to know, the same as all per- 
sons are bound to know, the general laws and 
the necessity and effect of proceedings under 
tliem, relating to other subjects. But, dealers 
in these bonds were not left to make good 
their presumed Icnowledge of the law, by 
searching it out. The bonds themselves, on 
their face, referred to the law of their origin. 
This affected them directly with notice of all 
the requirements of that law. SlcCIure v. 
Township of Oxford, 94 U. S, 429. By that 
they would be informed, or be bound to act 
as if informed, that the authority to issue the 
bonds would depend wholly upon a judgment 
with which the commissioners had nothing of 
the making to do, and concerning which they 
would have the same opportunities to learn, 
by examining the records, as any other per- 
sons. An examination of the records would 
have shown them that the proceedings had 
been removed and that there was no judg- 
ment in force remaining. So Leonard, Shel- 
don & Foster, and Elliott, Collins & Co., al- 
though they were holders for value before 
maturity, were not unaffected with notice of 
the defects in the bonds. Id. And Elliott, 
Collins & Co., under whom the plaintiff 
claims, really took of' the railroad company, 
which had only pledged the bonds to Leon- 
ard, Sheldon & Foster, and had remained the 
general owner, and was not a bona fide holder 
in any sense, and their taking was after the 
proceedings had been ended and the judgment 
wholly quashed, and the record of the end- 
ing had been completed in the office where tht 
original proceedings were commenced. 
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These considerations seem to be fatal to the 
right of the plaintiff to recoyer. These con- 
clusions are different somewhat from those 
reached in the former case, and have been 
reached after more careful examination on 
that account, and in consideration of several 
cases refeiTed to bearing directly upon this 
subject, several of which had not then been 
reported and some not then decided. The mo- 
tion is overruled. Let judgment be entered 
on the verdict. 

[NOTE. On writ of error this was affirmed 
by the United States supreme court in Stewart 
V. I/ansing. 104 U. S. 505. Jlr. Chief Justice 
Waite, in delivering the opinion of the court, 
said tliat, as betweor the railroad company and 
the town, the judgment of the state supreme 
court, reversing and annulling the order of the 
county judge, invalidated the bonds, being 
equivalent to a refusal by the county judge to 
make the original order. As between the town 
and a subsequent bona fide holder, the bonds 
would be good, but undei* the rule that, where 
fraud or illegality in the inception of a negotia- 
ble paper is sho^^n, an indorsee, before he can 
recover, must prove that he is a holder for val- 
ue, the burden of proof was on Stewart to 
show that he was a bona fide holder. On this 
point the judgment in his favor in the prior 
suit on the coupons was not conclusive, since it 
did not necessarily involve ownership of the 
bonds, for coupons are negotiable instruments, 
capable of separate ownership and transfer. 
Although the court in its opinion in that suit 
"used language broad enough to cover the 
bonds, this language must be confined in its 
effect to the issues on trial; that is to say, the 
ownership of the coupons alone." The testi- 
mony in the subsequent suit was very defective, 
failed to show the exact facts as to Elliott & 
Co.'s parting with the bonds, or even that the 
nlnintiff was actually in existence, or whether 
Elliott & Co. knew of the judgment of the state 
supreme court annulling the bonds. The coun- 
sel for the plaintiff was counsel for Bailey in 
the prior action, and for the railroad company 
when the bonds were got from the commission- 
ers so that a fidl discovery could easily have 
been made. "While it would not, perhaps, 
have been improper for the court, in the exer- 
cise of its rightful discretion, to leave the case 
to the jury on the evidence, we cannot say it 
was error not to do so. In Pleasants v. Fant, 
22 Wall. (89 U. S.) 122, it was held that 'if the 
court is satisfied that, conceding all the infer- 
ences which the jury coiild justifiably draw from 
the testimony, the evidence was not sufficient 
to warrant' a particular verdict, the jury might 
be so instructed. The record in the- Bailey suit 
was certainly admissible in evidence upon the 
issue as to the bona fide ownership of the cou- 
pons of July, 1872,"- From Stewart, by one in- 
termediate transfer, the bonds came into the 
possession of John T. Lytle. The town in Slay, 
1887, began an action in the supreme court of 
New York to compel Lytle to deliver up the 
bonds for cancellation, and to enjoin him from 
transferring them pending the suit, Lytle re- 
moved the suit to the circuit court of the United 
States for the Northern district of New York, 
and filed a cross bill to compel the payment of 
the bonds. A decree was given for the com- 
plainant, requiring Lytle to surrender the bonds 
for cancellation, and dismissing the cross bill. 
Lytle appealed to the supreme court, which af- 
firmed the decree. Lytle v. Town of Lansing, 
13 Sup. Ct. 234, 147 U. S. 59.] 
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STEWART et al. T. LOOMIS.i 

District Court, N. D. New York. July 16, 
1842. 

Baxkruptcy — What ake Acts ot — Pkefekksces. 

[1. The second section of the bankrupt law 
(5 Stat. 442) declares "that all future pay- 
ments, securities, conveyances, or transfers of 
property, or agreements made or given bj^ any 
bankrupt in contemplation of bankruptcy, and 
for the purpose of giving any creditor, indorser, 
surety, or other person any preference or prior- 
ity over the general creditors of such bankrupt 
shall be utterly void and a fraud upon this act." 
Held, that the acts thus designated are in them- 
selves acts of bankruptcy.] 

[2. Assuming that the giving of a preference 
is not an act of bankruptcy, unless it be done 
voluntarily, and that, as held in England, what 
is done upon the demand of a creditor is not 
voluntary, yet the giving of a warranty of at- 
torney to a mere indorser, whereby he secures 
priority, must be held a voluntary act, for sucli 
indorser is without legal right or power of co- 
ercion.] 

[3. The expression, "in contemplation of bank- 
ruptcy," is equivalent, or nearly so, to the 
phrase "in expectation of stopping payment."] 

[4. On June 3d a firm gave a warrant of at- 
torney to confess judgment to persons who had 
indorsed for them, and 10 days later refused 
to pay their debts. One of the partners testi- 
fied that the firm considered itself solvent and 
was in good credit until the 3d of June. Held, 
that the inference was that they did not con- 
sider themselves so after that date, and that it 
was reasonable to hold that the preference was 
given "in contemplation of bankruptcy."] 

In bankruptcy- This was a petition, by 
John Stewart and others, for a decree of 
bankruptcy against Thomas and Charles K. 
Loomis. The petition, which was filed on the 
18th of June last, alleges and sets forth that 
the debtors were partners, and merchants; 
that they were indebted to the petitioners to 
the amount of .?4,381.6G; that on or about the 
4th of June last they voluntarily confessed a 
judgment to Arba Strong, Adams W. Wal- 
rath, and Richard Buekminster, for the sum 
of §8,000, "on bond and warrant of attorney, 
then and there voluntarily given and made" 
for that purpose, whereon a judgment was 
entered without any process or compulsion; 
that the said Charles K. Loomis, on the same 
day, in like manner confessed a judgment in 
favor of Thompson P. Stebbins for the sum 
of $860; that on the same day Thomas Loom- 
is in like manner confessed two other judg- 
ments, — one in favor of Joel Blood and others, 
for $12,000, and the other in favor of Marcellus 
K. Stone for $800,— all which judgments were 
entered and docketed on the same day; that, 
as the petitioners are informed and believe, 
the said judgments were thus given and con- 
fessed on the pretense that the said persons 
named as judgment creditors Avere creditors 
or sureties of the said Thomas and Charles 
Loomis, and in order fraudulently to give the 

1 [Not previously reported.] 
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said persons, respectively, a preference and 
•priority over the petitioners and otlier credit- 
ors, and to deprive tbem of tlie means and 
power of collecting their claims until all the 
said judgment creditors should he satisfied; 
that, as the petitioners are informed and be- 
lieve, these judgments "were confessed by the 
debtors in contemplation of bankruptcy, and 
for the pm-pose of giving a preference to the 
judgment creditors named, over the general 
creditors of the debtors; that such judgment 
creditors, -with the knowledge and voluntary 
consent of the debtoi-s, had sued out execu- 
tions on the said judgments, although 30 days 
had not then elapsed after the entry of the 
judgments, and that a levy had been made 
on the property of the debtors in virtue of 
such executions. The petitioners therefore 
pray for a decree of bankruptcy against the 
said Thomas and Charles K. Loomis. 

The debtors filed separate answers to the 
petition, stating, in substance, that in the 
summer and fall of 1S41, they had applied 
to the said Arba Strong and his coplaintififs, 
above referred to, to become their indorsers, 
and obtained their assent to do so "under the 
express agreement and promise" of the re- 
spondents to keep them at all times abund- 
antly secured for all such indorsements; that 
in the winter of 1841-;t2, the said Strong and 
others were frequently called on to indorse 
for the respondents, which they did, upon re- 
iterated promise and assurance that they 
should receive abundant and satisfactory se- 
curity by bond and warrant of attorney, and 
any other security they might devise, and 
that upon this condition they became their 
indorsers for the amount of about $4,150; that 
in pursuance of their said promise and agree- 
ment, and of the requirements of the said 
indorsers, they did execute to the said Strong 
and others the bond and warrant of attorney 
described in the petition, whereon execution 
had been issued as alleged in the petition, and 
all their said partnership effects seized, and 
their store shut. A similar account was giv- 
en to the other judgments mentioned in the 
petition. The other material facts stated in 
the answers are sufficiently noticed in the 
opinion of the court 

Bronson & Slyers, for petitioning creditors. 
J. A. Spencer and Mr. Bagley, for debtors. 

CONKLING, District Judge. I understand 
it to be distinctly admitted by the counsel for 
the debtors that the acts charged against 
them in the petition are sufficient, if ti-ue, 
to bring them within the act. This relieves 
me from the necessity of noticing some points 
involved in the case, which it might other- 
wise be proper to discuss, for the purpose of 
vindicating the conclusion at which I have 
aiTived. One of the judgments complained 
of, viz. that for ?S,000 in favor of Strong, 
Walrath, and Buckminster, was confessed by 
the two debtors jointly, and it is unnecessary 
to inquii-e what would have been tlie efEect, 



in this proceeding against them both, of the 
separate judgments, independently consider- 
ed, because the circumstances attending the 
confession ^ each of the judgments were es- 
sentially the" same. The second section of 
the bankrupt act [5 Stat. 442] declares "that 
all future payments, securities, conveyances, 
or transfers of property, or agreements made 
or given by any bankrupt in contemplation 
of bankruptcy, and for the pm-pose of giving 
any creditor, indorser, surety, or other person 
any preference or priority over the general 
creditors of such bankrupt shall be utterly 
void and a fraud upon this act." Adhering 
to the construction which I have heretofore 
given to this enactment. I shall assume that 
the acts .therein designated are in themselves 
acts of bankniptcy. That the execution by 
the debtors of the bond and wan-ant of at- 
torney to their indorsers. Strong and others, 
was for the purpose of giving them a prefer- 
ence over the general creditors, is distinctly 
avowed. But in giving a construction to a 
similar provision in the bankrupt laws of 
England, tlie English courts have uniformly 
held that, in order to render a preference un- 
lawful, it was necessary that it should appear 
to have been given voluntarily, and that, in 
general, a mere application on the part of a 
creditor for payment or security was suffi- 
cient to give validity to the act of preference. 
But it is to be remarked that the persons to 
whom the preference was given in this case 
were not creditors, but indorsers. They, 
therefore, were without any legal right or 
power of coercion, and of this the respondents 
cannot be supposed to have been ignorant. 
They could not, therefore, have acted under 
any apprehension of legal process, and in that 
respect must have acted voluntarily. This 
distinction between a preference to a credit- 
or and surety was recognized in the case of 
Thompson v. Freeman, 1 Term R. 155, in 
that case a warrant of attorney to confess 
a judgment had been given by the bankrupt, 
at a time when she knew herself to be in a 
state of insolvency, to the defendant, who 
was her surety in a bond; and the question 
was whether the judgment was valid. There 
was evidence tending to show- that, in giving 
the warrant of attorney, the bankrupt acted 
under the false apprehension that the defend- 
ant was taking .means to enforce his de- 
mands. It was left to the jury to consider 
whether this was so^ and they found a ver- 
dict for the defendant XIpon a motion for a 
new trial. Lord Mansfield, G. J., said: "A 
bankiTipt, when in contemplation of his bank- 
ruptcy, cannot by his voluntai-y act favor any 
one creditor; but if, under fear of legal pro- . 
cess, he give a preference, it is evident that 
he does* not do it voluntarily. And though 
the defendant in this case had taken no 
steps to secure himself In case he was called 
upon, yet the bankrupt, acting from mistake, 
was acting under the same apprehensions of 
legal process as if the defendant had actually 
threatened her; so that her executing the 
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warrant of attorney was not a voluntary act, 
but the effect of feai-, however groundless 
that might be." On this ground a new ti-ial 
was refused. 

The remaining inquiry is whetlfer this secu- 
rity and preference is to be considered as hav- 
ing been given "in contemplation of bankrupt- 
cy." This is a phrase borrowed from the laws 
of England, and it is reasonable to suppose 
that it was intended by the legislature to be 
used in the same legal sense that it bears in 
that countiy. But, unfortunately, even there 
its signification does not appear to have been 
defined with perfect accuracy. I shall ven- 
ture at present to consider this equivalent, 
or nearly so, to the phrase *'in expectation of 
stopping payment." Did these debtore en- 
tertain such an expectation when they gave 
the bond and warrant of attorney? This is 
charged by the petitioning creditors to have 
been done on or about the 4th of June last. 
The charge, as circumstantially set forth in 
the petition, is met by general denial in the 
answers of the debtors, and this denial is 
followed by what purports to be a narrative 
of the circumstances which led to the giving 
cff the security in question, and an admission 
of the execution of the bond and warrant, for 
the pui-pose and to the amount charged, with- 
out stating the date of the ti-ansaction. It 
is very clear, however, that it could not have 
been long before the time charged, and from 
the mannei* of the denial and the circumstan- 
ces of the case, it is, I think, to be assumed 
that it was done very near that time, and 
probably on the 3d of June. On the 13th of 
June, but a few days after, on being called 
upon by one of the petitioning creditors In 
behalf of his firm for payment or security, G. 
K. Loomis, one of the respondents, said he 
would consult his partner and take counsel 
on the subject; and shortly after he declined 
a compliance with the creditor's demand. It 
is stated, also, in the answer of C. K. Loomis, 
that the firm considered itself solvent, and 
was in good credit, until the 3d of June. 
From this statement the inference is nearly 
Irresistible that they did not so consider them- 
selves afterwards. Upon the whole, there- 
fore, I am of opinion that the preference may 
reasonably be supposed to have been given in 
contemplation of bankruptcy. 

But the respondents are further charged 
with having fraudulently, in contemplation of 
bankruptcy, and for the pui-pose of giving 
preference, etc., "voluntarily suffered execu- 
tions to be issued" on the judgments con- 
fessed by them, and their property, real or 
personal to be levied upon, in virtue thereof, 
before the lapse of 30 days from the entry of 
the judgments. In response to this charge, 
the debtor admits that, pending the applica- 
tion to them by the petitioning creditoi-s for 
payment or security, the plaintiffs in the judg- 
ments confessed, becoming alarmed, immedi- 
ately caused all the property of the firm to 
be levied on, and their store to be shut up by 
the sheriff. Who communicated to the plain- 



tiffs the information wluch occasioned their 
alarm, or whether the respondents had any 
active agency in causing execution to be taken 
out, does not expressly appear. But their 
silence upon these points, their admitted anx- 
iety to secure the plaintiffs, and the fact that 
the plaintiffs had not I'ight to take out execu- 
tion and make a levy at the time they did, 
and the acqui^cence of the respondents in 
these illegal acts, which resulted in putting a 
stop to their business as traders,— are circum- 
stances tending strongly to support this sec- 
ond charge. Upon the whole, therefore, I 
feel constrained to grant the decree of, bank- 
mptcy prayed for. My refusal to gi-ant it 
would by the act be final, while under this 
decision, the debtors have a right to demana 
a ti'ial by jury, whereby they may have a 
further opportunity to explain the transac- 
tions complained of, and repel the inferences 
I have drawn from their answei-s, if these in- 
ferences are not warranted by the truth of 
the easel 

In conclusion, it is proper to q,dd. that my 
decision by no mKins infers any actual, in- 
tentional fi-aud on the part of these gentle- 
men. Their desire to fulfil their engage- 
ments to their indorsers was natuial, and, in 
a moral point of view, may be admitted to 
have been commendable. But the leading pol- 
icy of the bankrupt act is to secure equality 
among the creditor of failing debtors in the 
distribution of their effects. The acts of these 
debtors are in contravention of this policy, 
and therefore bring them within the law. In- 
dependently of the bankrupt act, the confes- 
sion of these judgments would have been le- 
gal, and was probably supposed to be so, 
notwithstanding this law. A decree of bank- 
ruptcy must be granted. 



STEWART (MADDOX v.). See Case No. 
8,934. 



Case No. 13,434. 

STEWART V. MAHONET, 
[See 5 Fed. 302]. 



STEWART (MILLER v.). See Case No. 0,591. 



Case No. 13,435. 

STEWART V. NATIONAL UNION BANK 
OF MARYLAND. 

[2 Abb. U. S. 424; 2 Bait. Law. Trans. 951; 1 

Thomp, Nat. Bank Cas. 175; 4 Am. Law 

Rev. 397; 10 Int. Rev. Ree, 132.] i 

Circuit Court, D. Maryland. Oct., 1869. 

CuEDiTOit's Bill — Powers of National Basks — 
Void Conthact?. 
1. By a creditor's bill it appeared that the 
judgment debtor had assigned certain assets, 

1 [Reported by Benjamin Vauglian Abbott, 
Esq., and here reprinted by permission. 4 Am. 
Law Rev. -397, contains only a partial report.] 
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which complainant sought to reach, ta a nation- 
al hank, made a defendant, as collateral secu- 
rity for a loan, and had afterwards, but before 
the bankrupt act of 1867 [M Stat. 517], took 
effect, made a general assignment to trustees 
for the benefit of creditors. The bill charged 
that the loan made by the bank was void for 
exceeding the corporate powers, and that the 
bank therefore acquired no title to the assets 
received as collateral. The general assignment 
was not assailed. EclH, on demurrer, that the 
bill showed no right in the complainant to re- 
lief from the assets in question; for, if they 
did not vest in the bank by the assignment at- 
tacked by the bill, they must have vested in 
the trustees under the general assignment. 

2. A loan made by a national bank in excess 
of tlie restriction imposed by section 29 of the 
national banks act of June 3, 1864 (13 Stat. 
99), — which provides that the total liabilities to 
any banking association, of any borrower, shall 
not at any time exceed one-tenth of the capital 
stock, — is not void upon that account. The loan 
may be enforced; though (by section 53) the 
bank is exposed to forfeiture of its franchise, 
and the officers participating are declared per- 
sonally liable. 

[See Shoemaker v. National Mechanics' Bank, 

a-ise No. 12,801.] 
[Cited in brief in Weckler v. First Nat. Bank 

of Hagerstown, 42 jMd.587; Wherry v. Hale, 

77 Mo. 22.] 

3. Although a loan made by a corporation ap- 
pear to be in excess of a limit imposed by stat- 
ute, and therefore not enforceable, yet, if it has 
been executed by the parties, a court of equity 
will not interpose, at the suit of a creditor of 
the borrower, to cancel the transaction and 
compel a return of the securities, but will leave 
the parties where it finds them. 

DemuiTer to a bill In eguity. 

GILES, District Judge. The complainant 
In this case liled a general creditor's bill 
against the defendants, alleging, among oth- 
er things, that he was and. is a creditor of 
Bayne & Co. to a large amount; that Bayne 
& Co. are bankrupts; that the National 
Union Bank, the National Mechanics' Banlt, 
and the National Exchange Bank are na- 
tional banks, organized under the act of con- 
gress entitled "An act to provide a national 
currency," approved June 3, 1864; that sec- 
tion 2D of said act provides "that the total 
liabilities to any association of any person 
or of any company, coi-poration, or firm, for 
money borrowed, including in tlie liabilities 
of a company or firm the liabilities of the 
several members thereof, shall at no time 
exceed one-tenth part of the amount of the 
capital stock of such association actually 
paid;" that on May 3, 1866, the loans to 
Bayne & Co. by the National Union Bank 
amounted to two hundred and eighty-seven 
thousand six hundred and forty-one dollars 
and thirty-one cents; by the National ]Me- 
cbanics' Bank to three hundred and seventy- 
seven thousand four hundred and forty-four 
dollars and seventeen cents; and by the Na- 
tional Exchange Bank to one hundred and 
forty thousand four hundred and thirty-one 
dollars and twenty-nine cents; which loans 
were made with the knowledge and permis- 
sion of the directoi-s of said banks, and were 
not within the reservations or provisos of 
section 29; that the largest part of the as- 



sets of Bayne & Co. are deposited with and 
held as collateral security by said national 
banks, defendants, for the illegal loans, so 
made by them to Bayne & Co.; that of such 
collaterals, the National Mechanics' Bank 
held three hundred and eightj'-five thousand 
eight hundred and sixty-four dollars, the 
National Union Bank three hundred thou- 
sand one hundred and thirty-nine dollars, 
and the National Exchange Bank one hun- 
dred and sixty-four thousand two hundred 
and fifty dollars; that the capital stock of 
the said National Mechanics' Bank is six 
hundred thousand dollars, of the said Na- 
tional Union Bank is one million two hun- 
di-ed thousand dollars, and of the National 
Exchange Bank four hundred thousand dol- 
lars; that the loans to Bayne & Co. by said 
banks were, on May 3, 1SG6, lai*gely in ex- 
cess of the ten. per cent, of their respective 
capitals actually paid in, and therefore con- 
trary to law, and a fraud on the rights of 
complainant and ,other creditors of Bayne & 
Co. The bill prays for a discovery of the 
amount and nature of said collaterals, also 
of all transactions between Bayne & Co. 
and the banks, and for an order of this 
court transferring the collaterals so held by 
the banks to the assignee in bankruptcy of 
Bayne & Co. for adjustment of rights be- 
tween their creditors, for a decree in favor 
of complainant and for general relief. 

To all that part of the bill which attacks 
these loans made by the banks on the 
ground that they are void by section 29 of 
the act of 1S64, and prays for a decree of 
this court ordering them to be transferred 
to the assignee of Bayne & Co., the banks 
demur; and for cause of demurrer show 
"that according to the true construction of 
the act of 1864, the complainant has no 
right to call upon this court to examine in- 
to and decide upon the matters above de- 
murred to, but the same are examinable 
only at the instance and suit of the govern- 
ment of the United States and its authorized 
officer, and in conformity with the provi- 
sions of said act" "And that the said mat- 
ters, as alleged, do not affect the validity of 
the said loan by these defendants to the 
said Bayne & Co., nor do they destroy, in- 
validate, or affect the title of these defend- 
ants to the said collaterals and securities." 

The issues i-aised by this demurrer are 
two. First, the right of complainant to the 
relief sought in his bill against the banks; 
and second, the validity under the act of 
congress of the loans so as aforesaid made 
by the said banks to Bayne & Co. 

There is also a prayer in the hill for a de- 
cree for an account to be filed by Wm. 
Bayne, Allen A. Chapman, and Horatio R. 
Riddle, tmstees under a deed of trust exe- 
cuted by Bayne & Co. on May 5, 1866; but 
with that part of the bill we have nothing 
to do at present. This ease' has been heard 
alone upon the bill of complaint, and demur- 
rer filed by the banks, and the question to 
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be now decided by tbe court is: Does tbe 
bill sliow such a case as entitles the com- 
plainant to the relief he seeks against the 
said banks? He prays for a decree against 
the said banks compelling them to transfer 
and hand over to the assignee in bankiniptcy 
of Bayne & Co all the collaterals which the 
banks received from Bayne & Co., as securi- 
ty for the loans made to them from time to 
time by the banks. Now, could such a de- 
cree be passed by this court and such rehef 
gi-anted, in view of the fact that Bayne & 
Co. had by a deed of trust (as is shown), on 
May 5, ISGO, conveyed all their assets, of 
whatever kind, to trustees for the benefit of 
their creditors, the deed being executed be- 
fore the passage of the bankrupt act, and 
more than six months before Bayne, Hough 
& Honeywell filed their petitions to be de- 
clared bankrupts. That deed has not been 
assailed, although allegations are made in 
the bill against the trustees, and they are 
charged with fraud and collusion. Now, it 
appears to me that if the complainant be 
right in his view and construction of sec- 
tion 29 of the general banking law of 1864, 
"that all loans made to any one beyond the 
amount prescribed in that section are abso- 
lutely void; and that the banks have no 
title to any collateiul security given to 
them for such loans," yet he is not entitled 
to the relief he now seeks. Under such con- 
struction of the law, the title to these col- 
laterals passed by the deed of trust, and if 
the trustees have failed duly to execute the 
trust confided to them, a court of equity 
would remove them and substitute others 
in their place; and, if the bill filed for that 
purpose made the banks parties, the court 
could decree such relief as would be equita- ' 
ble and just under the circumstances. ' 

This disposes of that part of the case now | 
submitted to me, and I might rest my deei- ! 
sion here; but as the second issue raised by j 
the demurrer has been argued at length and ■ 
with great ability by the complainant and j 
the learned counsel engaged in the cause, i 
and as I have carefully examined all the \ 
authorities referred to, I shall state briefly i 
the conclusions to which I have arrived as 
to the true construction of section 29, and \ 
of the rights of the parties to such loans as 
are here alleged. Now, it is observable that 
this section only provides, "that the total 
liabilities to any association, of any person, 
or of any company, corporation, or firm, for 
money borrowed, including in the liabilities 
of a company or firm the liabilities of the 
several members thereof, shall at no time 
exceed one-tenth part of the amount of the 
capital stock actually paid in." It contains 
no penalty, and no provision "that such 
loans shall be void." 

In the veiy next section (section 30), which 
regulates the rate of interest, it is provided, 
that "the knowingly taking, receiving, re- 
serving, or charging a itite of interest great- 
er than aforesaid, shall be held and ad- 



judged a forfeiture of the entire interest," 
etc. And in case a greater rate of interest 
has been paid, the person or persons paying 
the same, or their legal representatives, may 
recover back, in an action of debt, twice 
the amount of the interest thus paid, from 
the association taking or receiving the same. 

So in section 31 it is enacted, that every 
association in certain cities "shall always 
keep on hand, in lawful money, twenty-five 
per centum of the aggregate amount of its 
notes in circulation and its deposits. And 
if any association, whose lawful money shall 
fall below the amount aforesaid requix-ed to 
be kept on hand, shall fail, for thirty days 
after notice, to make good such resen'e, the 
comptroller of the currency, with the con- 
currence of the secretary of the treasury, 
may appoint a receiver to wind up the busi- 
ness of such association." 

See, also, section 52, in which all trans- 
fers of the notes, bonds, and other evidences 
of debt owing to any association, and of any 
and all property belonging to the association, 
made after the commission of an act of bank- 
ruptcy, etc., are declared null and void. 

Now, when you read these sections, and 
find no such provision of forfeiture in sec- 
tion 29, but find that in section 53 provision 
is made, "that if the directors of any associa- 
tion shall knowingly violate any of the pro- 
visions of this act, all tlie rights, privileges, 
and fi-anchises of the association, derived 
from this act, shall be thereby forfeited — 
such violation shall, however, be determined 
and adjudged by a proper district or cir- 
cuit court, in a suit brought for that purpose 
by the compti'oller of the currency, in his 
own name, before the association shall be de- 
clared dissolved"— the conclusion seems to 
be irresistible, that congress never intended 
by section 29 to forfeit all loans made in ex- 
cess of the amount specified in section 29, 
no matter whether they 'were made through 
inadvertence or by mistake, for the forfeiture 
provided for in section 53 depends upon the 
guilty knowledge of oflScers making it. 

The geneiul banking powers are granted 
by section 8 of the act in the following terms: 
"And exercise under this act all such inciden- 
tal powera as shall be necessary to carry on 
the business of banking, by discounting and 
negotiating promissory notes, drafts, bills of 
exchange, and other evidences of debt, by 
receiving deposits, by buying and selling ex- 
change, coin, and bullion, by loaning money 
on personal security, and by obtaining, issu- 
ing, and circulating notes according to the 
provisions of this act." The grant of bank- 
ing powers is full and ample in this section, 
and in view of the whole act it appears to 
me that section 29, like many other sections 
of the act, is directoiy only, and for its vio- 
lation there is no forfeiture but the one pro- 
vided for in section 53. That section, it is ad- 
mitted, applies to all violations of section 
29, with guilty knowledge, and there can be ' 
no clearer rule for the interpretation of stat- 
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utes than to hold that, where congress has 
expressly provided a penalty for the commis- 
sion of any act, you are not so to construe the 
statute as to add, in addition, any common 
law forfeiture or penalty. So that it appears 
to me that although these loans made by 
defendants, the three hanking associations 
above named, exceeded in amount one-tenth 
part of the amount of their capital stocks ac- 
tually paid in, the loans are not void, and if 
the associations were now in court, seeking 
to recover the same, I should have great diffi- 
culty in permitting Bayne & Co., or any one 
claiming through them, to set up this de- 
fense. 

But can there he any doubt of this princi- 
ple, that where the contracts are executed, 
even if the court would not have enforced 
them, the court will leave the parties where 
it finds them, giving aid or relief to neither? 
The learned counsel for the complainant, in 
his very full argument, seemed to feel the 
force of this principle, and to try to escape 
from its application. He contended that it 
did not apply to this ease, and that if these 
defendants could not sustain an action in a 
court of law on these contracts, the court 
must overrule the demurrer. 

The- cases to wliich he referred, I have 
examined, and it does not appear to me that 
they sustain this position. » In the case of 
Bank of U. S. v. Owens [2 Pet. (27 U. S.) 
527], the court decided that the bank could 
not recover upon a note which had been dis- 
counted at more than six per cent, interest. 
The bank charter forbids the taking a greater 
rate of interest than six per cent., but it did 
not declare such a contract void. The court 
held such a conti-act void, on general princi- 
ples, and that courts could not lend their aid 
to enforce such contracts. I have examined 
the charter of the bank, and it contains no 
clause imposing any penalty whatever on 
the taking of more than six per cent, interest. 
It was, then, a prohibition without any 
specific penalty, and congress must be sup- 
posed to have left the violation of the sec- 
tion to the common law penalty of a denial 
by the courts to enforce such a contract. 

The case of Leavitt v. Palmer, 3 N. Y. (3 
Comst.) 19, was decided on similar grounds. 
In that case the couit held that the notes 
issued by an institution in violation of the 
provisions of the general banking law of 
New York, which might circulate as a cur- 
rency and the deed of trust to secure the 
same, were void. It did not touch the ques- 
tion of the validity of the original advance by 
the London house. 

The case of Seneca County Bank v. Lamb, 
2G Barb. 595, only decides what the supreme 
court had decided in [Bank of U. S. v. 
Owens], 2 Pet. [27 U. S. 527], that a bank that 
has discounted paper, taking more than six 
per cent, interest, cannot recover upon the 
paper thus discounted. The court in their 
opinion, say: "It will leave the parties to 
such a contract where it finds them." 



To the same effect is the case of President, 
etc., of Bank of Chillicothe v. Swayne, 8 Ohio, 
280; and the case of Miami Exporting Co. v. 
Clark, 13 Ohio, 1. 

In the case of Albert v. Savings Bank of 
Baltimore, 2 Md. 160, the court only decided 
that although the contract was executed, yet 
the cestui que trust whose property had 
been assigned unlawfullj'^ to the bank could 
have relief in a court of equitj'. That is 
not this case. 

The case of Coppell v. Hall, 7 Wall. [74 
U. S.] 542, only decided that upon a con- 
tract for the purchase of cotton, in violation 
of the non-intercourse acts, during the late 
civil war, there could be no recovery in the 
courts of the United States. 

The case of Hagan v. Wallier, 14 How. [55 
U. S.] 29, is not applicable to this case; and 
the case of Cheney v. Duke, 10 Gill. & J. 11, 
is, if applicable at all, in favor of the defend- 
ants. The court of appeals in that case held 
that the mere omission of the vendor of a 
slave to give a bill of sale as required by the 
act of 1817, c. 112, would not prevent his 
maintaining an action for the purchase 
money. 

I consider the law of this case settled by 
the decisions to which I sball now refer. In 
the case of Mott v. United States Trust Co., 
19 Barb. 569, the court held that a person who 
has boiTowed money from a savings institu- 
tion upon his promissory note, secured by a 
pledge of bank stock, was not entitled to an 
injunction to prevent the prosecution of the 
note on the ground that the savings bank was 
prohibited by its charter from making loans 
of that description. So, in the case of Tracy 
V. Talmage, 14 N. Y. (4 Kern.) 162, the court 
held, that while the certificates of deposit 
given in violation of law were void, yet that 
the plaintiff could recover whatever the 
stocks sold were worth at the time of sale, 
leaving the contract of sale, so far as it had 
been executed by payment or its equivalent, 
undisturbed; and in the case of Bates v. 
Bank of Alabama, 2 Ala. 459, the court de- 
cided that a clause in the bank charter sim- 
ilar to section 29 of the act of 1864, was di- 
rectory merely, and that, if it were disre- 
garded, no one party to its violation could 
take advantage of it. 

The ease of Harris v. Runnels, 12 How. [53 
U. S.] 80, is directly in point, and sustains, 
the view I have taken of the construction of 
'section 29. That was an action brought to 
recover the price of slaves brought into Mis- 
sissippi, in contravention of a statute of that 
state regulating the importation of slaves. 
Section 4 provided that no slaves should be 
brought into the state without a previous 
certificate, etc., being obtained. Section 6 
declared that both the seller and buyer of 
such slaves shall pay one hundred dollars for 
eveiy slare so sold and imported in viola- 
tion of the law. The supreme court says that 
"the two sections, considered conjunctively, 
seem to us to imply that the penalty only 
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without any other loss to either the seller or 
buyer, was to he inflicted," and the court 
held that the contract of sale was not void. 

Now, although by the bill as originally filed, 
it would appear that the said banks held col- 
laterals to a larger amount than their loans 
and advances, yet by the amended schedule 
and agreement of counsel in reference to the 
same, it is clearly shown that the advance 
made by the banks to Bayne & Co. far ex- 
ceeds in amount the value of the collaterals 
tliej' received from said firm. 

The court, for the reasons I have given, 
will sustain the demurrer filed by the banks, 
and will sign a decree dismissing the bill as 
to them. Bill dismissed. 
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STEWART V. SMITH et al. 
[2 Cranch, C. C. 615.] i 

Circuit Court, District of Columbia. May 
Term, 1825. 
PitACTicE IN Equity — Bill Coxfesseu — When 
Deckee Takes Effect. 
A decree nisi, upon default of appearance and 
answer to a bill in chancery, does not become 
absolute until the end of "the term next suc- 
ceeding that to which the decree shall be re- 
turned 'executed.' " 

[This was a bill in equity by Stewart 
against J. K. Smith and others.] 

The bill in this cause, was taken for con- 
fessed, for want of appearance and an- 
swer within three months after filing the 
bill, according to the 6th rule of the rules 
of chancery practice, prescribed by the su- 
preme court of the United States for the 
cu'cuit courts; and an interlocutory decree 
was passed for a sale of the property, and 
at the end of the decree it was stated that 
it would be final, "unless cause shown by 
the end of the next tei-m thereafter." No 
cause being shown at that term, a sale was 
made and reported to the court, and the 
plaintiff obtained an order of ratification, 
unless cause to the contrary should be shown 
by a certain day. 

Mr. Redin now moved to set aside the sale, 
because it was made before the expu-ation 
of the term next succeeding that to which 
the decree was returned executed, agreeably 
to the 6th rule of ehancei-y practice ordered 
by the supreme court of the United States, 
to be observed by the circuit courts, by 
which it is ordered that, "If the defendant 
shall not appear and file his answer within 
three months after the day of appeai-ance, 
and after the bill shall have been filed, the 
plaintiff may proceed to take his bill for con- 
fessed, and the matter thereof shall be de- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



creed accordingly; which decree shall be ab- 
solute, unless cause be shown at the term 
next succeeding that to which the decree 
shall be returned executed." 

Mr. Jones, contra. 

THE COURT (nem. con.) ordered the sale 
to be set aside, because the decree nisi, not- 
withstanding the clause in it stating that it 
should be final nisi the end of the tei'm then 
next succeeding, did not become absolute 
until after the sale had been made. Having 
adopted, as general rules of practice in this 
court, the rules prescribed by the supreme 
court of the United States, this court is 
bound by them, and the defendants had a 
right to appear according to those rules. 
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Case Wo. 13,437. 

STEWART et al. v. SPENSER et al. 
[1 Curt. 157; 1 1 Am. Daw Reg. 520.] 

Circuit Court, D. Rhode Island. June Term, 

" 1852. 
Insolvexot — Assignment fok Benefit of Cked- 
iToits — When Void— Stipulation 

Fou Release. 

1. An assignment for the benefit of creditors, 
made by a debtor who has absconded to a for- 
eign country, carrying with him a large sum of 
money, is fraudulent and void as to creditors, 
if it contains a stipulation for a release as a 
condition of obtaining a preference under the 
assignment. 

[Cited in Hastings v. Spenser, Case No. 6,- 

201.1 
[Cited in First Nat. Bank v. Ridenour (Kan. 

Sup.) 27 Pac. loi; Greene v. Sprague Man- 

uf'g Co., 52 Conn. 394; Therasson v. Hick- 

ok, 37 Vt. 455.] 

2. Whether an insolvent debtor who assigns 
but a part of his property for the benefit of all 
his creditors, can stipulate for a release in 
Rhode Island, quaere? 

This was a bill in equity, brought by [Alex- 
ander T. Stewart and others] certain judg- 
ment creditors of a mercantile firm of Hor- 
ton & Brother, of the city of Providence, 
against Gideon L. Spenser, and Thomas 
Pierce, Jr., and others, to set aside an assign- 
ment of property made by Horton & Brother, 
for the benefit of their creditors. As the de- 
cision turned, in part, on the particular 
terms of the deed, its substance is here 
given. 

"Know all men by these presents: That 
we, Theodore Horton and Ferdinand Horton, 
both of the city and county of Providence, 
state of Rhode Island, copartners in trade 
under the name and style of Horton & 
Brother, in consideration of the trusts and 
provisions hereinafter declared and made 
for the benefit of the creditors of said firm, 
and of one dollar to us paid by Gideon L. 
Spenser, of North Providence, and Thomas 
Pierce, Jr., of Providence, do by these pres- 
ents give, grant, bargain, sell, assign, set 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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over, and convey unto them, the said Spen- 
ser and Pierce, their heirs, executors, ad- 
ministrators, and assigns, all our right, title, 
and interest, &c., (describing the property.) 
In special trust, however, for the uses and 
purposes following, to wit: In trust that 
they shall, as soon as reasonably it can be 
done, make sale at public auction or other- 
wise, of the goods, chattels, and real estate 
aforesaid," and so far as practicable, make 
■collection of the claims and demands afore- 
said, and the proceeds of such sales and col- 
lections after defraying therefrom the ex- 
penses incident -to the making of this assign- 
ment, and the executing of the trusts herein 
declared, including herein a reasonable com- 
pensation for their services, they shall apply 
and appropriate in the manner and in the 
order following, to wit: 

"First They shall, out of said proceeds, 
pay in full, if said proceeds be sufficient, oth- 
ei*T\'ise ratably, the 'just claims now holden 
against us by the persons, firms, and com- 
panies following, namely: The Providence 
Dyeing, Bleaching, and Calendering Co., &c., 
■ (specifying certain preferred creditors.) 

"Second. They shall pay out of the residue 
of said proceeds in full, if sufficient, other- 
wise ratably, the just demands of all those 
<;reditors of the firm of Horton & Brother, 
who shall, within four months from the date 
hereof, present to our assignees their claims, 
with satisfactory proofs of correctness, and 
execute and deliver for us a release or re- 
leases of their respective claims against the 
undersigaed. And 

"Third. They shall divide and distribute 
the residue of said proceeds, if any there be, 
after making payments as above ordered, 
ratably and in proportion to their respective 
claims, among those of our creditors who 
shall, within eight months from the date 
hereof, present to our assignees their claims, 
with satisfactory proofs of correctness. And 
we do hereby severally and jointly consti- 
tute and appoint the said Spenser and said 
Pierce our attorneys, with full power and 
authority, for us and in our names to do and 
perform all acts proper and necessai-y in the 
executing of the trusts herein declared." 

The general allegation in the bill was, 
that this assignment was fraudulent and 
void as against the creditox-s of Horton & 
Brother; and the plaintiffs pray that this 
obstruction to the levy of their executions 
may be removed by a decree of the court, 
declaring it to be void as to creditors, and 
requiring it to be delivered up to be can- 
celled. 

CURTIS, Circuit Justice. The first ques- 
tion is, whether this deed of assignment is 
fraudulent and void as to creditors. In de- 
ciding it, not merely the terms of the deed 
itself, but all exti-aneous facts which have a 
beax'ing on the legal result, must be taken 
into view, A conveyance, made by an in- 
solvent debtor, may be fraudulent on its face, 



containing provisions which the law deems 
necessarily, and under all circumstances, 
fraudulent in their operation; or it may be 
void as against creditors solely, by reason of 
matter dehors the deed, from a want of con- 
sideration, or of good faith; or it may have 
the effect to defeat or delay creditors by rea- 
son of sorhe provisions in the deed, operating 
in connection with particular states of fact 
shown to exist out of the deed, though the 
same provision, in a deed, not connected with 
such other extraneous facts, would not hin- 
der or delay creditors, and so would not ren- 
der the deed invalid. 

Before looking into the deed itself, there- 
fore, it is necessary to ascertain the state of 
facts which accompanied its execution, and 
upon which it was intended to, and must 
operate. These facts are, that Horton & 
Brother, in August, September, and October, 
1850, generally under representations that 
they were worth forty thousand dollars over 
and beyond enough' to pay their debts, ob- 
tained credit for merchandise to the extent 
of upwards of sixty-two thousand dollars; 
that on the 4th day of December, 1850, with- 
out any just cause, they stopped payment; 
that from that time down to the eighth day 
of March, 1851, when the assignment was 
tnade, no considerable amount of their debts 
having come to maturity so that they could 
be proceeded against at law, they continued 
to make large sales, and thereby realized in 
money a very large sum, shown by the proof 
to be nearly, if not (luite, fifty thousand dol- 
lars; that they ceased to keep a bank ac- 
count, and retained the proceeds of their sales 
in their own possession; that they made pro- 
posals to their creditors to compromise with 
them, but these proposals the creditors re- 
fused to entertain, except upon condition of 
first examining their books, which was de- 
clined: that one of them professed to friends, 
and probably entertained apprehensions, that 
he might be proceeded against criminally for 
fraud in obtaining credit, and was in feeble 
health, and through Spenser, one of the as- 
signees, made inquiries respecting a place of 
refuge from his creditors, and through the 
same agency, arrangements were made which 
resulted in the flight presently to be men- 
tioned. On the evening of Saturday, the 
eighth day of March, they executed the deed 
of assignment, which, by previous concert 
between them and the assignees, was not de- 
livered until the next Monday morning, and 
immediatelj" after twelve o'clock of the night 
of Saturday, they left Providence secretly, 
got on board a vessel in the bay bound for 
Cuba, going under feigned names, conveying 
with them the money they had received from 
the sales of their merchandise and other 
property, and have not since returned; both 
the assignees knew when they agreed to ac- 
cept the assignment, that the Hortons were 
about to leave the state, and when they did 
accept it, they knew they had left, and had 
good reasons to believe they had sailed for 
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Culia. They had also good reason to believe 
they had carried away money; hut how 
much they were not informed, until by sub- 
sequent inyestigation they ascertained the ex- 
tent of their sales, and that no money, and 
no considerable amount of debts receivable 
were left behind. The property assigned is 
not sufficient to pay their debts; but if their 
whole property had been honestly appropri- 
ated to this purpose, it would have been suffi- 
cient to pay every creditor in full; Such 
were the facts which surrounded this deed, 
and upon which it was designed to operate. 
Tlie first feature in this deed requiring no- 
tice, is the clause which secures a preference 
to those creditors who should release the as- 
signors within four months. There can be 
no doubt respecting the intention with which 
this clause was inserted, or the object which 
it was calculated to effect. Its design was 
to induce creditors to release them, and it 
was adapted to produce this effect by holding 
out the expectation of securing a larger divi- 
dend, or payment in full, by compliance wuth 
this condition. The question is, whether a 
debtor, who has absconded from the country, 
carrying with him a very large sum of mon- 
ey, has a right so to frame a conveyance of 
the residue of his property, as to secure to 
himself a chance of a release. To determine 
this 'question, it would seem only to be neces- 
sary to consider what the object is, which 
such a debtor is attempting to reach, and 
what are the means by which he endeavors 
to reach it. That object is the permanent 
and final withdrawal from his creditors of 
the moiiej' he has fraudulently carried away 
with him, and the safe and effectual reser- 
vation of it to his own use. And the means 
of accomplishing this object are, to marshal 
the residue of his propertj', and by means of 
it, to create inducements to creditors to give 
their assent to his unjust design. Now it 
may be admitted that a debtor has a legal 
right to pay one creditor in preference to an- 
other, w^hen he cannot pay both, and conse- 
quently that he may make preferences in as- 
signments of property made for the benefit of 
creditors. I think, also, it must be taken to 
be settled law for this case, that a debtor 
may stipulate for a release, by which his fu- 
ture earnings will be discharged. Brashear 
V. West, 7 Pet. [-32 V. S.] 608; Halsey v. 
Fairbanks [Case No. 5,904]. But it would 
be as inconsistent with natuiul right, as with 
the principles of the common law, and the 
express language of the 13 Eliz. c. 5, re- 
enacted in Rhode Island, to hold, that how- 
ever innocent a stipulation for a release may 
be in itself, and under many circumstances, 
yet, if it be designed to be an instrument of 
fraud, and calculated to enable the debtor to 
withdraw from his creditors what it is his 
legal and moral duty to pay them, such a 
deed can stand. The object itself is an un- 
lawful one, and taints with fraud any means, 
however innocent in themselves, which are 
laid hold of to accomplish it. A debtor who 



can pay in full, but who forms the. fraudu- 
lent design to pay but a part of his debts, 
and keep the residue of his property to his 
own use, and makes a conveyance designed 
to aid him, and containing provisions capable 
of aiding him, in dishonestly withholding 
from his creditors what belongs to them, is 
within the very words, as well as the mis- 
chief, of the 13 Eliz. c. 5. Such a deed is 
made and contrived of fraud, covin, collu- 
sion, or guile, to the intent or purpose to de- 
lay, hinder, or defraud creditors. That these 
debtors were able to pay all their debts in 
full, and fraudulently absconded with a gx'eat 
sum of money, is scarcely controverted; that 
they entertained the design permanently to 
withdraw this money from their creditors, 
and made this assignment, instead of leav- 
ing the property to be disposed of by the law, 
partly in order to obtain a release, I am sat- 
isfied by the proof. It would be, to the last 
degree, weak and blind not to perceive a 
fraudulent intent on their part, pervading- 
their whole conduct. It is correctly argued 
that their intent, however bad, cannot vitiate 
a legal conveyance. But the question wheth- . 
er the convej'ance is legal or not, depends 
upon the fact whether it is capable of effec- 
tuating or aiding to execute their unlawful 
intent to hinder and defeat creditors. If so, 
it is void, though the same deed, made with 
an honest pui-pose, might be good. An unlaw- 
ful intent is not predieable of an act which 
is itself lawful, and cannot, by any possi- 
bility, produce an unlawful effect. But if a 
deed may have an unlawful effect, cif it may 
be an instrument to aid in the execution of 
an illegal design, then it is a legitimate in- 
quiry whether, in point of fact, such a design 
existed, and whether the deed was made in 
pursuance of it; and if found to be so, it is 
unlawful and void. And in this case, the- 
Hortons, entertaining the unlawful design to 
hinder and defeat tueir creditors, by with- 
drawing from their reach a large sum of 
money and appropriating it to their own use, 
and having made this deed partly in conse- 
quence of that design, and to aid them in its. 
complete execution, and the deed containing 
a provision capable of thus aiding them, it is 
forbidden by the law of Rhode Island, and is 
void as to creditors. Suppose one of the as- 
signees, with the knowledge of facts they 
had, had purchased and paid a full consider- 
ation for a piece of land belonging to the 
Hortons at the time this assignment was 
made; it could not be doubted that a deed 
thereof would be void as to creditors, for the 
reason that its design must have been to 
convert land into money, so that it could be 
withdrawn from creditors; so this deed is- 
void, because its design is, not to enable them 
to eariy away the money, but what is also 
unlawful, to keep it to their own use. 

It will be perceived, therefore, that this 
case stands upon an actual fraud on the part 
of the debtor, and a deed made with intent 
to execute that fraud, and capable of aid- 
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ing in its execution, and that the whole ' ex- 
tent to which it is necessary to go, is to 
hold that an absconding debtor cannot so 
marshal property which he leaves within 
the state, as to enable himself to keep to 
his own use, what he fraudulently carries 
away with him. For such a purpose, he has 
no power of control over his property, and 
if he attempt to exercise it, his act is- void 
as to creditors. It is quite unnecessary, 
therefore, to examine the numerous deci- 
sions which have been cited. They are aU 
consistent with the conclusion at which I 
have arrived, however widely they may dif- 
fer among themselves respecting the rules 
as to assignments for benefit of creditors in 
different states. Halsey v. Fairbanks [supra] 
was a case where all actual fraudulent in- 
tent was disclaimed, and the sole question 
was, whether the deed was fraudulent on its 
face. It has been suggested that this was 
a decision that a debtor, who conveyed only 
a part of his property, might stipulate for 
a release. I do not so consider it. Certainly 
the fact was not before the court that the 
debtor had any other property. It is true, 
Mr. Justice Story says he does not deem the 
fact material in that case. Why not ma- 
terial in that particular case, does not ap- 
pear, and the facts are imperfectly stated. 
It would seem that he was considering, not 
an assignment for all creditors, but a special 
assignment for the benefit of particular cred- 
itors who had assented to it, though under 
what posture of the facts it could have been 
so viewed, does not appear. Nostrand v. At- 
wood, 19 Pick. 281. But that the learned 
judge did not intend to decide that a release 
might be stipulated for, when a part" of a 
debtor's property had been reserved to his 
own use, I am led to think by the evident 
reluctance with which he arrived at the con- 
clusion, that even a release of a debtor's fu- 
ture earnings could be required, and by the 
apparent approbation he gives to the deci- 
sions of Seaving v. Brinkerhoff, 5 Johns. Oh. 
329; Austin v. Bell, 20 Johns. 442; and the 
distinction which he points out on page 230, 
between the New York cases and the other 
decisions. Brooks v. Marbury, 11 Wheat, 
[24 TJ. S.] 78, is also clearly distinguishable 
from this case. That deed was not alleged 
to be fraudulent as against creditors, but 
to be void at common law; and the defect 
was supposed to consist in the fact, that the 
grantor entertained a hope that it might have 
an influence in suppressing a prosecution 
for a felony. But the deed itself contained 
no provision calculated, or adapted to reaUze 
that hope- If it had held out a preference to 
those creditors who should forbear to prose- 
cute, it cannot be doubted the court would 
have declared it void. So in this case, the 
mere fraudulent intent of the debtors per- 
manently to withdraw a large sum of mon- 
ey from their creditors, would not vitiate a 
deed, even if it were made with a hope that, 
because of making it, a settlement would be 



more likely to be made with creditors. But 
when the deed is so contrived as to operate 
as an instrument to obtain impunity for the 
fraud, then it is tainted with the fraud of 
the grantors; their imlawful intent, instead 
of resting in their own breasts, has entered 
into the deed, and shaped its terms, and 
modified its effect, and framed it into an in- 
strument of fraud, whereby to hinder and 
defeat the lawful rights of their creditors, 
and thei'ef ore it is void. 

There are many decisions that an assign- 
ment of part of a debtor's property, for the 
benefit of all his creditors, stipulating for a 
release, is fraudulent in law, and void. 
Steere v, Steere, 5 Johns. Oh. 1; Seaving v. 
Brinkerhoff, Id. 329; Hyslop v. Clarke, 14 
Johns. 458; Sheldon v. Dodge, 4 Denio, 217; 
Leutillon v. Moffat, 1 Edw. Ch. 451; Thom- 
as V. Jenks, 5 Rawle, 221; Hennessy v. 
Western Bank, 6 Watts & S. 301"; In re Wil- 
son, 4 Barr. [4 Pa. St.] 430. Although it is 
difficult to resist the force of some of the 
reasoning in these cases, I am not prepared 
to say that such a deed is necessarily fraud- 
ulent on its face. If the property not con- 
veyed by the assignment is left within the 
reach of creditors, if no actual fraudulent 
intent by the debtor existed, and upon the 
whole case, it appears that the instrument 
was not designed to aid any fraud, and 
could not so operate because, in point of fact, 
no fraud was either practised or intended, 
perhaps it would be going too far to say 
that, under the laws of Rhode Island, such 
an instrument would be void. But, in my 
judgment, the only possible question as to 
the soundness of these decisions arises from 
the fact, that they hold the presumption of 
fraud to be conclusive, and refuse to look 
beyond the instrument That such provi- 
sions may be made ai;;! instrument of fraud, 
and when proved to be so, the assignment 
is void, I entertain no doubt Still it is not 
necessary to decide any such question in this 
case, and I have only intended to express my 
dissent from the position that Halsey v. 
Fairbanks [supra] is to be considered as 
settling that law for this circuit. Besides, 
if the instrument be not void on its face, 
the creditors who have assented to this deed, 
have all done so after the attachments were 
made, and therefore with notice that the 
deed was impeached as invalid against cred- 
itors. That under some circumstances, the as- 
sent of creditors to an assignment made for 
their benefit mayjbe presumed, I have no doubt 
Halsey v. Fairbanks. That when a valid 
deed is delivered to a trustee the legal estate 
vests at once is clear. Brooks v. Marbury, 
11 Wheat [24 TJ, S.] 78. But I am not pre- 
pared to hold that the assent of creditors to 
a void deed is to be presumed, because the 
whole foundation for the presumption fails. 
The law cannot deem such a deed beneficial 
to the third party. Upon the assumption 
that the deed is valid upon its face, and is 
rendered void only by extraneous facts, ^the 
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assent of creditors is still not to be pre- 
sumed, because, as Chief Justice Hosmer 
says, in Camp v. Camp, 5 Conn. 300, "the 
presumption of assent is not founded on the 
face of the insti-ument, but in the nature and 
circumstances of the entire case." Nor will 
such an assent be presumed to the prejudice 
of the just rights of third persons; a legal 
fiction is not to be permitted so to operate. 
"In fietione juris, semper fequitas existit." 
11 Coke, 51; 3 Colse, 56; Waring v. Dewber- 
ry, Gilb. Eq. 223. Being void as against 
creditors when made, the attachments by the 
creditors were legal, and the subsequent as- 
sent of other creditors could not purge the 
fraud, nor render the deed valid as against 
the attachments; and being actually, and 
not merely constructiyely fraudulent, it is 
wholly void, and cannot be allowed to stand 
as a security to a third person who has as- 
sented to it, with notice of the fraud, or of 
such facts as were sufficient to put him on 
inquiry, and enable him to learn the exist- 
ence of the fraud. Boyd v. Dunlap, 1 Johns. 
Ch. 4S2; Harris v. Sumner, 2 Pick. 129; Hal- 
sey V. Fairbanks. 

I hare also been referred to the charge of 
Judge Haile, of the supreme court of Rhode 
Island, on a trial of an action at law in 
which this deed came in question. I gave 
my assent to that paxt of this charge, in 
which the jury were instructed, "that it must 
be proved that Horton & Brother intended 
to defraud by this deed, and that the deed 
was actually the instrument to defraud, or 
it does not hinder, delay, or defraud cred- 
itors; but if you find this to be the fact, 
then the deed is void." It is upon this 
ground, as already stated, that I hold this 
deed void; and in respect to the question, 
whether it is void on its face, I do not find 
it necessary to express an opinion. 

Let a decree be entered, in conformity with 
the prayer in the bill, save that no injunc- 
tion to stop the prosecution of the suit in 
the state court, can be granted by this court. 

[NOTE. For an action at law by George 
Hastings against Gideon L. Spencer and others, 
arising from this same assignment, see Case 
No. 6,2ai.] 
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STEWART v. WESTERN UNION R. CO. 

[4 Biss. 362.] i 
Circuit Court, D. Indiana. June Term, 1869. 

Bau-mext — Lease op Steamer— Liability op 

Lessor for Damage — Estoppel — Hidhex 

Defects— Damages — Ixteuest. 

1. If a steamer, while being run under a lease, 

is lost by explosion, it is a question of fact for 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the jury whether the lessee used all reasonable 
skill, and whether the explosion was one which 
human skill could have prevented. 

2. When the lease provided that the steam- 
er was in good condition when delivered, and 
the lessee accepted her without objection, he is 
estopped from setting up as a defense any de- 
fects \v-hich were known, or might have been 
seen, by him or his servants. 

[Cited in The Centurion, 57 Fed. 415.] 

3. If the explosion was the resnlt of some 
hidden, unknown defect then the lessee is dis- 
charged. 

4. The jury may allow interest by way of 
damages since the explosion. 

Action to recover for damages by the ex- 
plosion of the steamboat Lansing, while be- 
ing used by the defendant under contract with 
the plaintiff, the owner, 

Samuel W. Fuller, for plaintiff. 
W. K. McAllister, for defendant. 

DA'SnS, Circuit Justice. In the spring of 
1867, the defendant leased of the plaintiff a 
steamboat called the Lansing with a view of 
transporting freight and passengers from Dav- 
enport, Iowa, to Port Byron, Illinois. By the 
terms of the contract the railroad was to re- 
turn the steamboat to the plaintiff at the end 
of a certain time in good condition, paying rea- 
sonable compensation for the use of tiie same. 
While the steamboat was making passage 
from Davenport to Port Byron and had land- 
ed at Hampden, on the Iowa side, an explo- 
sion took place, and this action was brought 
to recover compensation for the damages sus- 
tained in consequence of the explosion, and 
the inability thereby of the railroad company 
to return tie boat, on the ground that the 
explosion was the result of the negligence and 
want of due care and skill of the employes 
of the company. 

The contract provided that the boat was in 
good condition and that two persons named 
in the contract might or should determine 
whether the boat was or was not in good con- 
dition. It turned out, in point of fact, that 
these persons from some cause never did de- 
termine whether the boat was in the condition 
named in the contract, but the boat was de- 
livered to, and received by, the defendant 
without objection. If there was any defect 
which was known to, or could be seen by, the 
seiTants of the defendant, and without mak- 
ing objections in- consequence of the defect, 
then the defendant is estopped from setting it 
up as a defense to this action. The time to 
make that objection was when the boat was 
delivered and that might have been urged as 
a reason for non-acceptance. 

It was the duty of the defendant to return 
the boat according to the terms of the contract, 
unless prevented from so doing by a mis- 
fortune that skill, care and diligence could 
not prevent. In the use of the boat the de- 
fendant was bound to exercise aU reasonable 
skill, and I leave it as a question for the jury 
to determine whether the explosion was one 
which human skill could have prevented. If 
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It was the result of some hidden, unknown 
defect, the defendant is discharged. The eon- 
ti-act provides that for extraordinary repairs 
the plaintiff, the lessor, should be chargeable. 
The question arises as to the right to re- 
cover interest. Altliough as a matter of law 
you are not obliged to give interest, yet if 
you find for the plaintiff, and fix upon the 
value of the boat at the particular time as 
the compensation due the plaintiff, you may, 
by way of additional damages, give interest 
It is optional with you. 

NOTE. Negligence and diligence are ques- 
tions of fact for the jury to pass upon. Skel- 
ley V. Kahn, 17 111. 170; Galena & C. U. R. 
Co. V. Yarwood, Id. 509; Illinois Gent. R. Co. 
V. Nunn. 51 111. 78; Ohio & M. R. Co. v. Shane- 
felt, 47 111. 497; Story, Bailm. §§ 11. 174, note 
1; Doorman v- Jenkins. 2 Adol. & B. 2o6; 
Vaughan v. Menlove, 3 Bing. N. C. 468, 47o; 
Beardslee v. Richardson, ll Wend. 2o. The 
hirer is to restore the thing in as good condition 
as he received it. unless it has been injured by 
some internal decay, or by accident, or by 
some other means wholly without his default. 
Story, Bailm. § 414; IMillon v. Salisbury. 13 
,Tohns. 211. And parol evidence is admissible 
to contradict or explain a written instrument 
in some of its recitals of facts, where such re- 
citals do not, on other principles, estop the par- 
ty to denv them. 1 Greenl. Ev. § 285; Harris 
V. Rickett, 4 Hurl. & N. 1; Chapman v. Callis, 
2 Post. & F. 161. 
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Case Wo. 13,439. 

In re STICKNEY. 

[5 Dill- 91; 17 N. B. R. 303; 5 Reporter, 586; 
6 Cent. Law J. 265.] i 

Circuit Court, E. D. Missouri, March, 1878. 

Bankuupt Act— Measisg of "Tkadesman"— 

DiSOHABGE. 

1. The word "tradesman," in section 5110 of 
the Revised Statutes of the United States, has 
a very limited signification. The expression is 
imported from the English bankruptcy act, and 
means a small merchant or shopkeeper. 

2. Where a firm which became bankrupt had 
been, as large stockholders, connected with, and 
were the principal officers of, a manufacturing 
corporation not in bankruptcy: Held, that such 
connection did not of itself constitute the bank- 
rxipts merchants or tradesmen; and that, al- 
though outside of the business of the corpora- 
tion they borrowed largely and owned a farm, 
and carried on business in connection therewith, 
but did not carry on any business of merchan- 
dising, or hold themselves out to the community 
as merchants, they were not "merchants or 
tradesmen" within the meaning of the law, and 
their failure to keep "proper books of account" 
was not ground for refusing a discharge in 
bankruptcy. 

[Cited in Re Moss, Case No. 9,877; Re Kim- 
ball, 7 Fed. 462.] 

This was an appeal from the district court 
of the United States for the Eastern district 

1 [Reported by Hon, .John F. Dillon, Circuit 
Judge, and here reprinted by permission. 5 
Reporter, 586, contains only a partial report] 
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of Missouri, brought to this court on a peti- 
tion for review filed by the bankrupt. Seven 
specifications were filed in the district court 
against the discharge of the bankrupt, all 
of which, with the exception of the fifth, 
were overruled by the district court The 
fifth specification was based on the seventh 
sub-division of section 5110 of the United 
States Revised Statutes, which provides that 
no discharge shall be granted, or, if granted, 
shall be valid, "if the bankrupt being a mer- 
chant or tradesman, has not, at all times 
after the 2d day of March, 1867, kept proper 
books of account" The district court held 
that the bankrupt was a merchant or trades- 
man within the meaning of the bankrupt 
act, and that he had failed to keep proper 
books of account, as prescribed by said act, 
and, accordingly, refused to gi-ant a dis- 
charge to r ^ bankrupt [Case unreported.] 
The bankrupt was a partner of one E. T. 
Merrick, under the firm name of Merrick & 
Stickney, both of whom were adjudged bank- 
rupts. The discharge of both bankrupts was 
refused, on the groimd above stated, and 
Mr. Merrick having meanwhile died, Mr. 
Stickney appealed to this court. Merrick & 
Stickuey were adjudged bankrupts on a cred- 
itors' petition filed in November, 1873. The 
character of their business was disclosed by 
the testimony of Mr. Merrick on the hear- 
ing of the opposition to the discharge. That 
testimony was. so far as material to the 
point decided, as follows, to-wit: "Mr. Stick- 
ney and myself came to St. Louis in the 
year 1858 and formed a law copartnership, 
and practiced law for about a year. We 
then quit the law business and directed our 
attention to the buying of and dealing in 
land warrants. We were pai-tners from the 
time we came to St. Louis until our bank- 
ruptcy, in 1873. Our business since 1866 has 
been exclusively that of farmers and man- 
ufacturers. From 1859 to the end of 1S6(> 
we dealt largely in land warrants and gov- 
ernment vouchers. We had many friends 
in the East who loaned us money with which 
to carry on this business. These friends 
could get only six or seven per cent interest 
on their money ia the East, and we allowed 
them ten per cent on the moneys they ad- 
vanced. We entered a large amount of Kan- 
sas lands ourselves, and gave mortgages 
thereon to those who had. advanced us mon- 
ey. We had a large tract of land in St 
Charles county, Missouri, on the drainage of 
which we spent large amounts of money — 
between $20,000 and $30,000— which, at one 
time, made these lands of great value; but, 
owing to a blunder of engineering, these 
lands were flooded and became enormously 
depreciated in value. This loss and the 
financial panic of 1873 brought us to bank- 
mptcy. These lands were farmed by my- 
self and my partner, Mr. Stickney. We also 
owned land in Cahokia. Illinois, which we 
also farmed ourselves. Since 1866 Merrick & 
Stickney have not traded in land warrants, 



JdTICKNEY (Case Ko. 13,439; 

nor have we since then bought any lands — 
at least, we have not made a business of 
buying lands, but have since sold some of 
the lands we then owned. We have since 
then received loans, for which we gave mort- 
gages on the lands owned by us, or secured 
such loans by pledges on our stock in the 
stoneware company; and we also received 
loans on our personal credit Our business 
as manufacturers has been exclusively con- 
nected with the St. Louis Stoneware Com- 
pany, a corporation organized under the laws 
of Missouri. Both Mr. Stickney and myself 
were officers of the corporation, and he and 
I were the principal stockholders. We have, 
since the organization of this company, in 
1805, devoted the greater part of our time to 
the business of that company. That com- 
pany kept separate books of account, entire- 
ly unconnected with the business of Mer- 
rick & Stickney. The company employed a 
regular bookkeeper, and its books have been 
regularly kept. Said company has not gone 
into bankruptcy, but still carries on business. 
The books of Jlerrick & Stickney, taken to- 
gether, show all the moneys received and 
paid out, to the best of my belief. There 
may have, of course, been omissions, but if 
so, those omissions were entirely through 
inadvertence." 

For the bankrupt it was contended (1) that 
neither he nor his firm were merchants or 
tradesmen within the meaning of the bank- 
rupt law; and (2) that the books of account 
were properly kept. His counsel urged that 
a trader is one who makes it his business 
to buy merchandise, or goods and chattels, 
and to sell the same for the purpose of mak- 
ing a profit, and cited the following author- 
ities on the first point: 2 Bouv, Law Diet. 
004; Heane v. Rogers, 4 JIan. & R, 486; 
Sutton V. Weeley, 7 East, 442; In re Cote 
[Case No. 3,267]; In re Ragsdale [Id. 11,- 
530]. And on the second point bankrupt's 
counsel cited the following authorities: In 
re Solomon [Id. 13,167]; In re Newman [Id. 
10,175]; In re White [Id. 17,332]; In re 
Batchelder [Id. 1,098]; In re Winsor [Id. 17,- 
885]. 

For the opposing creditors it was contend- 
ed that the bankrupt was a tradesman with- 
in the meaning of the law, and that the ac- 
tion of the district court in refusing the dis- 
charge was proper- 
Seneca N. Taylor, for opposing creditors. 
AValker & Walker, for bankrupt. 

DILLON, Circuit Judge (orally), I am pre- 
pared to decide the Case of Stickney, before 
me on appeal from an order of the d'strict 
court refusing to grant Mr. Stickney a dis- 
charge in bankruptcy. 

It seems that for some years Merrick & 
Stickney were partners in this city. The 
record is a little meagre, but I gather from 
it this state of afifairs: Merrick & Stickney 
were connected largely with a corporation 
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formed under the statutes of the state, 
known as the St. Louis Stoneware Company, 
engaged in the business of manufacturing 
and selling stoneware; and they were the 
largest stockholders. Both bankrupts were 
officers— one president, and the other, I be- 
lieve, secretary— of the corporation; and they 
were the largest, but not the only, stock- 
holders. The corporation is not in bankrupt- 
cy, Merrick & Stickney being the bankrupts. 
Mr. Merrick is now dead. The district court 
refused Mr. Stickney a discharge solely on 
the ground that he was a tradesman, and 
had failed to keep proper books of account. 
There were other objections to the dis- 
charge contained in the specifications, based 
on the ground of fraud. They were over- 
ruled as not being sustained, and no appeal 
was taken therefrom. But the fifth specifica- 
tion was to the effect that Merrick & Stick- 
ney did not keep proper books of account. 
The provision of the bankrupt act is that 
if any merchant or tradesman has not, since 
March 2, 18G7— the date of the passage of 
the bankrupt act [14 Stat. 517]— kept proper 
books of account, it is sufficient ground of 
objection to his discharge. It makes no dif- 
ference, under the bankrupt act, whether 
or not the failure to keep proper books is 
through inadvertence, negligence, or fraud; 
It is sufficient ground for refusing his dis- 
charge, provided the bankrupt is a merchant 
or tradesman. 

From what counsel stated on the argument, 
the chief emphasis and stress in the couit be- 
low Avas upon the question whether the 
books that were actually kept were proper 
books. I have not those books before me, 
and if the case turned on them I would be 
obliged to hold that there was not sufficient 
certainty that the books were proper books 
to justify a reversal of the decision of the 
district court. Accordingly, the care turns 
on the question whether, under the circum- 
stances, these bankrupts were merchants or 
tradesmen within the meaning of the bank- 
rupt act Now, all that the record discloses 
in this behalf is this: These men were hirge 
stockholders, and were main officers, in a 
coi-poration formed for the puipose of car- 
rying on the business of manufacturing and 
selling stoneware. Now, I conceive that 
whether or not that corporation kept proper 
books is perfectly immaterial here, and it 
has not been attempted to show that it did 
not keep proper books of account— and, in- 
deed, it was stated by one of the witnesses 
that it did. No contest was made on that 
ground. Now, then, were these men trades- 
men or merchants? It appears that, as to 
their business outside of their connection 
with this corporation, they owned a farm in 
St. Charles county, and carried on business 
in connection with that farm, and sustained 
heavy losses; and it al.^'o appears that they 
were in the habit of bori-owing money. It 
seems when they failed they owed between 
§200,000 and $300,000, mostly evidenced by 
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promissory notes, and some certificates of 
tleposit; but it did not appear that they car- 
ried on any business of merchandising, or 
held themselves out to the community in 
that capacity; and the authorities that were 
read here on the argument show, to my 
mind, quite conclusively, that, having im- 
ported this word "tradesman" from the Eng- 
lish bankrupt act, it means— and has been 
so held by Judge Lowell, of Massachusetts 
(In re Cote, supra)— that the word "trades- 
man," as here used in the bankrupt act, has 
a very limited signification. It says, "if any 
merchant or tradesman fails to keep proper 
books of account." Now, the English author- 
ities hold that a man who owned land, or a 
man who rented land and has held it for a 
term of years, and carried on the business of 
brick-making as a means of realizing the 
profits to be derived from his land, is not a 
''tradesman," and they have said that the 
word "tradesman," as used in the bankrupt 
act, refers to smaller merchants or trades- 
men, or a shopkeeper. And this was the 
meaning put upon it by the decision of Judge 
Lowell; it means a smaller class of mer- 
chants. 

I think that, in the present condition of 
the law, it is very clear that Merrick & Stick- 
ney, so far as shown by this record, were not 
tradesmen. For this reason I will reverse 
the decision of the district court and order a 
discharge. Ordered accordingly. 
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STICKNEY V. BANK OF ILLINOIS. 

[3 McLean, 181.] i 

Circuit Court, D. Ulinois. June Term, 1843. 

Banks — Bills — Actiox to Rscover— Pleas. 

1. The Bank of Missouri having bills to the 
amount of one hundred thousand dollars of the 
Bank of Illinois, tlie latter bank agreed to draw 
drafts on New York for the amount, and leave 
its bills in the hands of a third party as collat- 
eral security, and also to place ten thousand 
dollars in addition in bills, to covei: damages of 
protest. Tlie hills were protested— and suit 
brought against the Bank of Illinois on the pro- 
tested bills; the above agreement cannot be 
pleaded in bar of the action. 

2. Nor can an agreement, should the drafts 
be protested, to deliver an amount of the said 
bills, to cover the damages, be so pleaded. 

At law. 

Keating & Strong, for plaintiff. 

Logan & Harden, for defendant. 

OPINION OF THE COURT. This action 
is brought for the benefit of the Bank of 
^lissouri, and is founded on bills of ex- 
change amounting to, the sum of one hun- 
dred thousand dollars. The defendant plead- 
ed five pleas. 

(1) The general issue. 

(2) Payment. 

I [Reported by Hon. Jolm McLean, Circuit 
Justice.]- 



(3 and 4) That the Bank of Missouri by 
their agents entered into an agreement with 
the agents of the Bank of Illinois, that the 
latter should take up one hundred thousand 
dollars of its notes, held by the Bank of 
Missouri, by drawing bills on New York, ac- 
ceptances being waived, for the above 
amount, payable in ninety and one hundred 
and twenty days, &c. The Missouri bank 
was to deposit the bills of -the Illinois bank 
in the hands of P. Choteau, Jim. & Co. to be 
held in trust for the purpose of covering 
the bills so as aforesaid to be drawn. And 
the agents of the Bank of Illinois deposited 
with Choteau & Co. ten thousand dollars of 
its bills, so as to secure the Bank of Mis- 
souri in damages in the event of failure to 
meet said bills so as aforesaid drawn by the 
cashier of the Banlc of Illinois, at Alton, 
which notes are to be held in trust as pro- 
vided by the arrangement made between the 
two banks. The drafts and the one hun- 
dred thousand dollars were delivered to 
Choteau & Co. to be iield sabject to the rat- 
ification of the directors of the Bank of 
Shawneetown. Should the agreement not be 
ratified, the one hundred thousand dollars 
were to be returned to the Bank of Mis- 
souri by Choteau & Co., and the ten thou- 
sand dollars and the drafts were to be deliv- 
ered to the Bank of Illinois. The drafts and 
arrangements were ratified by the Shawnee- 
town bank. Drafts were sent on, and were 
protested. Suits being brought upon the 
drafts, the above agreement is pleaded in 
bar, as showing a failure of consideration. 

(5) This plea alleged an agreement differ- 
ent from the above, to wit, that it was agreed 
that should the bills of exchange be pro- 
tested, the said Choteau was to deliver as 
much of tlie said notes as would cover the 
damages of protest to the Bank of Missouri, 
estimating them at their nominal value, &c. 
There is a reference in this plea also to the 
written agreement. 

The defendants demurred to the 3d, 4th, 
and 5th pleas. 

If the agreement set forth in the third and 
fourth pleas, should not be ratified by the 
Bank of Illinois at Shawneetown, the one 
hundred thousand dollars in notes were to 
be returned to the Bank of Missouri, and the 
ten thousand dollars, with the drafts, to the 
Bank of Illinois. But the agreement was 
ratified by that bank; consequently the 
agreement did not require the return of the 
notes as above stated. The drafts were 
drawn, and the notes were retained in the 
hands of Choteau & Co. as collateral. Now 
if the drawee of the bills had failed to pre- 
sent them for payment and give notice of 
non payment, recourse against the drawers 
of the bills would have been lost. And hav- 
ing made the demand and protest, and given 
notice, the holder of the bills had a right 
to prosecute the Bank of Illinois as drawers, 
or might, perhaps, have sued on the notes in 
the hands of Choteau & Co. Had suits been 
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brought on these notes, the dishonored bills 
could not have been set up as a defence to the 
action. And as the drafts were received in 
payment, and the notes retained as collater- 
al, there can be no question that the holder 
could sue, as has been done in this case, on 
the protested drafts. 

The agreement set up in the fifth plea, con- 
stitutes no bar to the action. It simply al- 
leges in the event of the protest of the 
drafts, bills to cover the damages of protest 
should be delivered by Choteau & Co. to the 
Bank of Missouri. This is no answer to the 
action on the protested drafts, and there- 
fore, the plea is demurrable. The demur- 
rers are sustained. 



STICKNEY (FARMERS' & MECHANICS' 
BANK v.). See Case No. 4,657. 

STICKNEY (FOGG v.). See Case No. 4,898. 

STICKNEY ("WILT v.). See Case No. 17,854. 



STICKS OF. 

[NOTE. Cases cited under this title will be 
found arranged in alphabetical order under the 
quantity or number of sticks; e. g. "Sticks of 
Timber. See One Hundred and Twelve Sticks 
of Timber."] 
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STIEBER V. HOYE. 
[1 Cranch, C. C. 40.] i 

Circuit Court, District of Columbia. Oct. 

Term, 1801. 

Execution — Attachment— PuioiaTY, 

A fieri facias, received by the marshal before 
an attachment for rent not due, is entitled to 
priority, and must be first satisfied. 

On an attachment to secure rent not due, un- 
der the act of assembly of Virginia (Rev. Code, 
p. 162, g S), the mai'shal returned that he had 
attached the goods and chattels of the lessee, 
and also at the same time levied a fi. fa. on 
the same at the suit of Shuck against the 
said lessee, which fi. fa. was received by the 
marshal before the attachment was issued. 
No rent was due at the time of the receipt of 
the execution. 

THE COURT decided that the execution 
should have priority, and hold the goods 
against the attachment. 



STIEFEL (HOFFMAN v.). See Case No. 6,- 
578. 

STIEN (UNITED STATES v.). See Case No. 
16,403. 



Case ]Sro, 13,443. 

STIGER et al. v. The EDWARD BECK. 

[Nowhere reported; opinion not now accessi- 
ble.] 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



STILES (HUIDEKOPER v.). See Case No 
6,853. 
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STILES V. The JOHN STEVENS. 

[1 Am. Law J. (N. S.) 385; 4 Pa. Law J. 281.] 

District Court, E. D. Pennsylvania. March, 
1849. 

COLLISIOX — VE'iSEL NEAli WhAKF — STEAMElt 

Making Laxdisg at Night. 

Where a lying vessel is near to, but not moor- 
ed at. the wharf, and not in absolute contact 
with the wharf, or with vessels at the wharf, 
without a signal light hoisted on dark nights, 
and with her boom rigged out-board, she must 
take the consequences of a collision with an- 
other vessel moving prudently to her accus- 
tomed berth. 

In admiralty. The libel alleged that on the 
first of November, 1847, the sloop was moored 
safely to the pier or wharf, and that about 
o'clock in the evening the steamboat was ob- 
served coming down the river, the tide being 
at flood; that thei-e was sufiicient time and 
tide for the steamboat to be kept clear of said 
sloop; that the sloop was lying at her moor- 
ings, and could not possibly get out of the 
way; that there was i-oom for the steamboat 
to pass, yet the said steamboat kept her course, 
and ran with great force against the sloop, 
and did the damage complained of. The an- 
swer denied that the sloop was safely moored, 
and that there was room sufficient to pass in 
the regular and accustomed channel, and in 
the usual and proper manner of navigation, 
by reason of the obstniction offered by the 
improper mooring or anchoring of the said 
sloop; and it fm'ther alleged that the said 
sloop had not a visible signal fight, as is re- 
quired by law; and that her boom was rigged 
out-board instead of in-board, and that these 
were the causes of the colUsion, and that the 
improper mooring of the sloop was the sole 
cause of the collision. 

John Fallow, for libellant. 

Fisher & Hazlehurst, for respondents. 

KANE, District Judge. The steamer John 
Stevens approached her landing place on the 
Delaware obliquely from the channel, at night, 
and against the tide, with her steam shut off, 
and her headway nearly arrested, when with- 
in a distance considerably less than her length 
from the head of the wharf at which she was 
to come to she encountered a small vessel, 
which had temporarily taken a position near 
the wharf immediately above, while waiting 
for a change of tide to drop down to her berth. 
The boom of the sloop sti'uck the wheelhouse 
of the steamer, passed through the side of the 
cabin, and damaged it considerably. In return 
the boom was broken by the eolfision, and the 
sloop received otlier injuries. The owner of 
the sloop files his libel, and asks damages 
against the steamer. The sloop was not at the 
wharf, and she had no signal lamp hoisted. 
This is admitted on all hands, though the wit- 
nesses, in speaking of her distance from the 
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, wliai'f, vary from five to sixty feet. Slie was 
heading along the tide, at anclior, whether 
otherwise fully moored or not; hut either she 
was not moored to the wharf by a hawser 
from the stem, or her hoom was not rigged in; 
one or the other; for, had her stern heeu stead- 
ied and secured as the libellant's witnesses 
say it was, and had her hoom heen rigged in, 
the steamer, moving obliquely towards the 
city, could not by any possibility have come 
in contact with the end of the boom. 

Now, without deciding whether a vessel is 
to be regarded as at anchor in the stream so 
as to be bound to show a light, when, although 
in the tide way and at anchor, she is within 
mooring distance of a wharf, and attached to it 
by appropriate fasts, we have no hesitation in 
saying that a vessel so placing herself, not in 
absolute contact with the wharf, or with the 
vessels at the wharf, but at some distance 
from it or them, must take the consequences 
of a collision, if she allows her boom at night 
so to project over her side as to infringe 
against a vessel which is moving prudently to 
her accustomed berth. 

The libel must therefore be dismissed. Each 
party will bear his own costs. Libel dismissed. 
The Scioto [Case No. 12,508]; Buzzard v. The 
Petrel [Id. 2,261]; The Indiana [Id. 7,020]. 
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STILLE V. TRAVERSE. 

(3 Wash, a C. 43.] i 

Circuit Court, D. Pennsylvania. April Term, 
1811. 

BiLi* OP Lading — Pkioh Bill Given- — Liabilitv 
Foit Failure to Deli veil 

The defendant, as master of, the Hope, took 
on hoard a quantity of coffee at Laguira, the 
property of L., and signed a bill of lading, to 
deliver the sarae to C. in Philadelphia, to which 
port the Hope was aboxit to proceed. After- 
wards, L. having borrowed a sum of money of 
.T„ the caotain siened a. second bill of lading, 
by which he stimilated to deliver forty-iive bags 
of the same coffee to the piahitiff, as a security 
for the repayment of the money borrowed. Held. 
that the defendant, although he had delivered 
the whole of the coffee to C. imder the first bill 
of lading, was liable to the plaintiff, for the 
forty-five bags of coffee mentioned in the sec- 
ond. 

[Cited in Wiener v. The Rafael Arroyo, Case 
No. 17,621.] 

' The defendant, the master of the Hope, 
lying at Laguira, took in a parcel of cofEee 
the property of Mr. Lancaster, and gave a 
bill of lading, to deliver the same to Mr. 

% [Originally nublished from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Kerns of Philadelphia, to which port the ves- 
sel was destined. Lancaster, having borrow- 
ed 600 dollars of one Jacobs, then at Laguira, 
gave him a bill of exchange at sight, upon 
said Kerns; and for securing the same, he 
obtained a bill of lading from the defendant, 
for the deliveiT of forty-five bags of the 
above coffee to the plaintiff, the agent of 
Lancaster; which bill is dated the day after 
the general bill for the whole cargo. By an 
endorsement on the bill of lading for the 
forty-five bags of coffee, it was agreed, that 
if the same should sell for more than the 
amount of the said bill, in case that should 
not be paid, the surplus was to be paid over 
to Lancaster. Upon the arrival of the Hope 
at Philadelphia, the whole cargo was deliv- 
eied to Kerns, who refused to accept or pay 
Lancaster's bill. Previous to such delivery, 
the forty-five bags were demanded by the 
plaintiff, but were taken away by Kerns, who 
had a permit for the landing of the whole 
cargo, as the plaintiff had for landing the 
forty-five bags. . 

Mr. Ingei-soll, for defendant, stated that his 
client was merely a stake-holder, and that 
he only wished the case to be rightly decided, 
that his client might not lose his recourse, 
in case of a verdict against him; for which 
purpose, he had notified Kerns to appear, and 
defend the suit. 

Mr. Peters appeared for Kerns, and exhib- 
ited the bill of lading for the whole cargo of 
coffee, and stated that the same were the 
proceeds of an outward cargo, sent out under 
the management of Lancaster, his supercargo; 
but he stated, at the same time, that he did 
not, on the part of Kems, mean to defend the 
suit, but should leave the defendant to justify 
himself, for having given the bill of lading 
for the foi-ty-five bags, 

WASHINGTON, Circuit Justice (charging 
jury). Whether Lancaster or Kerns .was the 
real owner of this coffee, does not appear; 
-and in this case, is immaterial. It may be- 
come neeessaiy for the defendant to ascertain 
that point, in case he should have to recover 
over against either of these parties, what may 
be recovered against him in this action. But 
there is no question, as to the defendant's 
liability .to comply with his bill of lading to 
the plaintiff. If, as a stake-holder, he 
thought proper to deliver the property to ei- 
ther of the contending ^parties, he no doubt 
took cars to be indemnified; and whether or 
not„ he is bound by his conti-act with the 
plaintiff. Your verdict, therefore, must be for 
the plaintiff. 

Verdict for plaintiff. 
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Case Wo. 13,445. 

STILLMAN et al. v. The BUCKEYE 
STATE. 

[Newb. 111.] 1 

District Court, D. Michigan. Dec. 8, 1836. 

Mauitime LiE>rs — Ho^v Enfohcijd — Limitatioxs 
— Stale Demasd!. — Waiveu. 

1. The maritime lien confers upon material j 
men and seamen, the right to enforce the same 
bj' a proceeding in rem. But this right is not | 
Tiithout salutarj' restrictions, arising from, and 
demanded by, the interests of navigation. 

2. The limitations prescribed by the common 
law do not apply to claims in admiralty without 
express statutory provisions, yet public policy 
requires that these liens should not be permit- 
ted to lay dormant, to the injury of third par- 
ties. 

[Cited in The Dubuque, Case No. 4,110; The 
Rapid Transit, 11 Fed. 335.] 

3. No cognizance will be taken of tacit liens, j 
where circumstances are presented, creating , 
justly the presumption that the lien is waived. , 
and that the creditor looks to other security 
than the vessel. t 

4- Lapse of time alone is not enough to make j 
a demand stale. [ 

5. The policy of the law is, that a maritime ■ 
lien should not be protracted beyond a reason- i 
able opportunity for its enforcement. | 

6. Upon the northwestern lakes, where sev- j 
eral voyages are made during the- season from | 
one extreme point of the lake to the other, there | 
is great reason to Hmit these tacit liens to the j 
season of navigation,- and not extend them be- ■ 
yond one year, unless there are sjjecial circum- 
stances contradicting the prescription which 
delay creates, especially when the rights of pur- 
chasers intervene. 

[Cited in The Detroit, Case No. 3,832; The 
Hercules, Id. 6,400; The J. W. Tucker, 20 
Fed. 134.] 

7. Where libelants suffer a claim to sleep 
three years, with repeated opportunities to en- 
force it, and no excusatory circumstances ex- 
hibited, the presumption is strong and conclu- 
sive that the lien is waived. 

[Cited in The D. M. French, Case No. 3,938; 
The Dubuque, Id. 4,110; The Artisan, Id. 
567; The Bristol, 11 Fed. 163.] 

The libelants were proprietors of the Nov- 
elty Iron Works, in New York City, and by 
their agent furnished in 1851, to the steamer 
Buckeye State at Cleveland, Ohio, where the 
owners and builders of the boat resided, a 
portion of the fixtures to the engine. John 
B. Philips was the owner. She ran through 
three seasons of navigation from Cleveland 
and Detroit to Buffalo, a port of the state 
where the libelants resided. Philips then 
sold her to S. Gardner, her present claimant, 
and in his hands she was libeled. The other 
facts in the ease appear in the opinion of the 
judge- 

H. H. Wells, for libelants, cited as to ad- 
miralty jurisdiction, Act Cong. Feb. 26, 1845 
[5 Stat. 726]; Act Sept. 24, 1789 [1 Stat. 73]; 
The Genesee Chief, 12 How. [53 U. S.] 443. 
That contract was made in New York City, 
and not in Cleveland, see 1 Pars. Cont. 446; 2 
Bibb, 280; 4 Wend. 377; 8 Gill, 430; 8 Mart. 

1 [Reported by John S. Newberry, Esq.] 



[La.] 93; 1 La. 248, 255. That this is not a 
"stale demand," see Willard v. Dorr [Case No. 
17,679]; Ben. Adm. §§ 574, 575; Conk. Adm. 
365; The Sarah Ann [Case No. 12,342]; 6 C. 
Kob. Adm, 48; 8 Jur. 276; Pitman v. Hooper 
[Case No. 11,186];— a libel sustained after 
twenty years had elapsed. 

Towle, Hunt & Newberry, for respondents. 
That there is no lion for supplies furnished in 
home ports, see The General Smith, 4 Wheat. 
[17 U. S.] 438; Davis v. Child [Case No. 3,- 
628]; The Nestor [Case No. 10,126]; Harper 
T. The New Brig [Id. 6,090]; The JIarion [Id. 
9,087]; 14 Conn. 404; Read v. The Hull of a 
New Brig [Case No. 11,609]. That the law 
of Ohio gives no lien, see Scott v. The Plym- 
outh [Id. 12,544]; 1 Mich. 172, 173, 475; 2 
Mich, 351; also 11 Ohio, 462; 14 Ohio, 408, 
411; 16 Ohio, 178. That this is a "stale de- 
mand," The Nestor [supra]; The Mary [Case 
No. 9,186]; 5 C. Rob. Adm, 102; The Chusan 
[Case No, 2,717], As to analogies of mechan- 
ics' lien by statute, see Michigan (mechan- 
ics' lien), six months; Pennsylvania (13 Serg. 
& R. 269), six months; Maryland (3 Md. 168), 
six months; Missouri (15 Mo. 281), six 
months; California (1 Cal, 183), six months; 
Mississippi (2 How. [Miss.] 874), three months; 
Massachusetts (4 Cush, 532), six months; In- 
diana (5 Blackf. 329; 8 Blackf. 252), sixty 
days. 

WILKINS, District Judge. The steamer 
Buckeye State was built at Cleveland, Ohio, 
in the summer of 1850, W^hile in process of 
construction, and in an unfinished condition, 
she was sold in the fall of that year, to 
one John B, Philips, who had her towed to 
Buffalo, for the reception of her engine and 
machinery, which in part was purchased 
from the complainants, the proprietors of the 
Novelty Iron Works, the debt for the same 
being contracted by her then owner. Captain 
Philips, in the spring of 1851. The respondent 
Solomon Gardner, purchased the vessel from 
Philips, in November, 1854, more than three 
years after the materials had been furnished, 
and when she had passed through more than 
three seasons of navigation in the commerce 
of the northwestern lakes, and Avithout no- 
tice of the existence of the lien to enforce 
which, these proceedings in rem have been in- 
stituted- These circumstances are set forth 
in the answer, ana are relied upon by the re- 
spondent as exonerating his vessel from lia- 
bility on the account as "a stale demand." 

The maritime lien, which attaches as soon 
as the debt is contracted, and though unreg- 
istered, has the effect of a registered mort- 
gage, confers upon seamen and material men 
the right of enforcing the payment of the 
debt by a proceeding In rem, and the sale of 
the vessel. But such a right, which co-exist.s 
with the I'ight to sue in personam, is not with- 
out salutary restrictions, arising from and de- 
manded by the interests of navigation. Al- 
though the limitations prescribed by the com- 
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mon law are not applicable to claims in ad- 
miralty without express statutory provision, 
yet public policy requires that these liens 
should not be permitted to He dormant, to the 
injury of third parties purchasing without 
notice of their existence. The policy of lim- 
itations by which the statute law defines the 
period in which actions are to be brought for 
the recovery of debt, is based upon the rea- 
sonable presumption raised from the circum- 
stance of the lapse of time, that the debt has 
been paid— a presumption which" may always 
be rebutted by legal proof to the eontraiy. 
No such restriction, however, exists in admi- 
ralty. Yet the rule has been repeatedly set- 
tled, that no cognizance will be taken in fa- 
vor of these tacit liens, when circumstances 
are exhibited creating justly the presumption 
that the lien Is waived, and that the creditor 
looks to other security than the vessel. It is 
not the lapse of time, merely, which consti- 
tutes the demand stale; neither can any nile 
be safely prescribed as absolute In all cases, 
as to the period necessary. There may be 
claims, in regard to which equity would en- 
lai-ge beyond the time fixed at law as a bar, 
and certamly, on the other hand, there may 
intervene circumstances, as sti'ongly raising 
the presumption, that the lien has been aban- 
doned under a much shorter period than ihat 
which the statute indicates in analogous de- 
mands. 

Seamen's wages, the most favored in ad- 
miralty courts, must be prosecuted without 
delay, and within a reasonable time after the 
termination of the voyage, or season of .nav- 
igation, or the advantage of the lien, as secu- 
rity, will be considered as relina"jished. And 
no good reason can be assigned why the lien 
ojf the material man, who furnishes his labor, 
and permits the vessel to depart from port, 
should be favored by the continuance of his 
lien, more than the seamen, who accompany 
the ship and aid in its navigation. Certainly, 
where the vessel is permitted to continue her 
voyages throughout the season, relpeatedly 
leaving the home port undisturbed, the pre- 
sumption is reasonable, that other security 
had been substituted, or that the creditor re- 
lied upon the peraonal responsibility of the 
owner. The policy of the law is, that a -jiari- 
tlme lien should not be protracted beyond a 
reasonable opportunity for its enforcement 
This species of property is not permanent, is 
continually periled by the exigencies of navi- 
gation, and liable to frequent mutations of 
title, and therefore the courts will make every 
intendment against a protracted lien. Espe- 
cially in the navigation of these northwestern 
lakes, where several voyages are made dur- 
ing the season, from port to port, ti-averslng 
evei-y two weeks from one extreme point to 
the other, there is great reason to limit these 
tacit liens to the season of navigation, and pot 
extend their obligation beyond a year. In the 
case of Blaine v. The Carter, 4 Cranch [8 tJ. 
S.] 332, this piinciple seems to have been rec- 
ognized by the supreme court of the United 



States. The circumstance that the case was 
one arising on a bottomry bond, does not ren- 
der the doctrine inapplicable. The voyage of 
the Carter having been performed, there had 
been an opportunity on the part of the obligee 
to enforce his bond. Failing to do so, and the 
ship making two other voyages, and being sold, 
the supreme couit held, "that the lien continued 
and had priority during the first voyage, but 
could extend no further." In what consists 
the difference between this case and the one 
at bar? The first is an express lien; this a 
tacit lien. Why continue* the one beyond 
what is reasonable In the other? If in the 
commerce of the ocean, the lien' cannot with 
propriety be extended, except under special 
circumstances, contradicting the presump- 
tion which delay creates, beyond the voyage 
and a return to the home port, where it may 
be enforced, with equal propriety, should a 
season of navigation on the lakes, embracing 
the whole year, be conclusive, especially 
where the right of a purchaser without no- 
tice, has inteiTened? 

In this case, the libelants have suffered 
their demand to sleep for three seasons of 
navigation, with repeated opportunities to 
enforce it on the vessel, and at different 
ports, without action on their part, and no 
excusatory circumstances exhibited. The 
presumption, therefore, is strong and conclu- 
sive, tliat they had waived the lien, and look- 
ed alone to the owner for payment. On this 
point, then, without the consideration of the 
others, I order the libel to be dismissed, with 
costs. 

[NOTE. Among the records of this casp, 
which were sent to the circuit court on apuosl, 
was a deposition which had not been read in 
the district court, having come in two days sub- 
sequent to the above hearing, A motion was 
made to suppress the deposition, which was 
allowed. Case No. 2,085.] 
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STILLMAN et al. v. WHITE ROCK 
MANUF'G CO. et al. 

[3 Woodb. & M. 539.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1847. 

Wateks—Dams— Dividing Lixe op State— Li- 
cense— Piiesumptions— Limitations— 
AnvEHSE Possession. 
1. Where complainants own a dam and wa- 
ter-power, with the adjacent land in Connecti- 
cut running to the centre of the river, which is 
the dividing line from Rhode Island, and the re- 
spondents on the Rhode Island side 'own the 
land, dam and water-power to the central 
thread, and also one-half a dam above this, re- 
spondents carried half the water from above in 
a canal round and below complainants' and 
their dam without permitting it ^ fall into the 

1 [Reported by Charles L. Woodbury,- Esq., 
and by George Minot, Esq.] 



STILLMAN (Case No. 13,446) 



[23 Fed. Cas. page S4] 



lower dam. The parties each hold an un- 
divided half of the water as tenants in common. 

2. An injiiry to a party, half of the water by 
diversion, may be prosecuted personally in the 
state where the injury is done, or the injury to 
the mills, &c., may be prosecuted in the state 
where they are situated. 

[Cited in Foot v. Edwards, Case No. 4,908.] 
[Cited in Mannville Co. v. City of Worcester, 
138 Mass. 89.] 

3. The easement or service which the party 
has to half the water is not identical with the 
locality of the property from which derived, 
and the injury bemg committed in Rhode Island 
by respondents, this court has jurisdiction there 
of the injury, otlierwise no remedy by injunc- 
tion could exist. 

4. The code of laws which jrovern must be 
that of the state beyond the dividing line, or 
where the injurious act is done. 

5. A crime may continue into two states, and 
be punishable in both. So also civilly a wrong 
doer may be held liable, either where the di- 
rect act was done, or where the consequential 
injury took place. 

[Cited in Foot v. Edwards, Case No. 4.908.] 
[Cited in Com. v. Macloon, 101 Mass. 6; Lind- 

sey V. State, 38 Ohio St. 512; State v. Hall, 

114 N. C. 909, 19 S. E. 604.] 

6. The remedy by injunction is a specific one, 
or quasi in rem, and whether the niiisance be 
in fact in Rhode Island or Connecticut, it must 
be enjoined against where it is. 

7. The statute of limitations in Rhode Island 
being twenty years, an adverse possession by 
the respondents of seventeen years is no bar. 

8. The statute of limitations of Connecticut 
does not gQvern this case; hence the court is 
not bound by the decisions in Connecticut that 
fifteen years' exclusive possession, whether ad- 
verse or not, furnishes a bar to the action. 

9. Possession, to be adverse, must be consist- 
ent with the idea of a deed, or raise the pre- 
sumption of one. 

10. A deed is not to be presumed when the 
evidence is that complainants frequently re- 
monstrated, consulted counsel, and even set- 
tled as to the wrong. 

[Cited in Chicago & N. "W. Ry. Co. v. Hoag, 
90 111. 349; Lehigh Val. R. Co. v. McFar- 
lan, 30 N. J. Eq. 186.] 

11. A presumption is sometimes raised to 
quiet a long, undisturbed, undisputed occupa- 
tion. 

12. No reasons exist to favor those who seem 
to be open disseizers, wanton trespassers and 
wrong doers from the start. 

13. One as owner does not lose his right to 
water, but by twenty years' adverse occupation ; 
no parol license or acquiescence is enough short 
of that. 

[Cited in Union Mill & Min. Co. v. Dangberg, 
Case No. 14,370.] 

14. Under the circumstances of this case a 
presumption ought not to be raised, even had 
the statute of limitations run out. 

This was a bill in equity [by J. P. Stillman 
& Co. against the White Rock Manufacturing 
Company and others] filed in May, 1845. 

The complainants were alleged to be citi- 
zens of tlie state of Connectieut, and the re- 
spondents, a corporation in Rhode Island, 
whose members were citizens of this state, 
and BabcoclC & More, a mercantile firm be- 
longing to the same state. The bill averi'ed 
that the plaintiffs were seized of a moiety un- 



divided of a tract of land in Stonington, 
Conn., and milldam over Pawcatuck river, 
arid buildings thereon, and one-half the wa- 
ter-po^ver thereof, said river being the divid- 
ing line betw^een the t-\vo states before named. 
That the respondents, being the White Rock 
Company, owned one-half, i. e. the eastern 
half, of another dam two hundred and fifty 
rods above this, and the eastern half of this, 
both situated in Westerly, in the state of 
Rhode Island. That they also owned one- 
half the power of said river. That the com- 
pany have made a canal from the upper dam 
on the eastern side of the river, and diverted 
a portion of the water above it round the 
lower dam, running then into the river be- 
low. That they leased the use of the same to 
the firm before named, much to the injury of 
the complainants. That the respondents have 
been often requested to desist from thus di- 
verting the water, but they combine together 
and continue to divert it against equity and 
good conscience. The complainants praj' an 
injunction against the continuance further 
and longer of the diversion of the water in 
this way from the use of the complainants. 
The bill was on motion, in August, 1S45, 
taken pro confesso for neglect to file an an- 
swer. In November after, the firm of Bab- 
cock & More put in a plea to the jurisdiction 
of the court, on the ground that the complain- 
ants were citizens of Rhode Island, and not of 
Connecticut. This was afterwards waived. 
And on the 11th of November the White 
Rock Company i)etitioned for leave to an- 
swer, having, under a misconception as to the 
manner in which the suit was to be conduct- 
ed, not answered before. This leave Avas 
granted on the payment of costs, and an an- 
swer was filed, alleging that the titles of the 
respective parties being as stated in the bill, 
the said company in 1827 built the canal de- 
scribed at great expense, in order to obtain 
the benefit of the fall from its commencement 
to its termination; that they carried through 
it their half of the water, and continued to 
do the same, peaceably and of right, adverse 
to any claim by those owning the other half 
of the dams described in the biU, dmlng the 
whole term of fifteen years, by which the 
plaintiffs became bai-red from questioning 
their rigbt to do the same. That the fii-m ot 
Babcock & Jlore are not lessees of tlie same, 
but sole members of the company, and in that 
capacity rightfully eonti'ive to use the water 
in the manner before named. The replication 
denied the sufficiency of the answer. 

After taking testimony in A. D. 1840, the 
case was argued in writing and presented to 
the court at the May term, 1847. 

R. W. Green and J. Whipple, for complain- 
ants. 
Mr. Dixon and S. Ames, for respondents. 

WOODBURY, Circuit Justice. To settle 
the merits in this case, it will be necessary 
to asceilain first what are the rights of prop- 
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orty belonging to each of tliese parties, con- 
tiguous to the Pawcatucic river. The centre 
of tliat river is the dividing line between the 
states of Connecticut and Rhode Island, the 
complainants owning the land on the Connect- 
icut side, where the lower dam is situated, 
nnd the defendants, the "White Rock Manu- 
facturing Company, and the firm of Bahcock 
& llore, owning the land on the Rhode Island 
side, at both the upper and lower dams. 

What rights this conferred on each as to 
the water in the stream and its use, is the im- 
portant inquiry. It is understood that pre- 
vious to A, D. 1847 the owners on each side 
had been accustomed to draw^ water from 
their dams for their respective uses in nearly 
equal quantities. This usage was probably -in 
conformity to their rights in law, the bed of 
tbe stream being, for aught which appears, 
regular and uniform, and half being a true 
exponent of what was proper between them 
under all the circumstances. In this view 
neither party would actually own land on 
either side covered with water beyond the 
centre of the river, and hence could not main- 
tain any real action, such as ejectment or tres- 
pass quare clausum for an entiy on land- be- 
yond the centre from his side. Tj'ler v. Wil- 
kinson [Case No. 14,312]; 1 Paige, 448. But 
it is still manifest that either might be seri- 
ously injured by acts commenced or done be- 
yond the centi-e filum aquae, and on the side 
opposite to him, as they might there take 
from the stream more tban one-balf the wa- 
ter, or divert there large quantities of it, at 
the upper dam, as in this instance, so as to 
go round the lowei* dam before entering the 
stream again, and not be left to be used at all 
at the lower dam where the complainants are 
owners. Either of these acts would be clear- 
ly an injury. Cook v. Hull, 3 Pick. 269. 
Whetlier such injuries are to be considered 
as done to the soil and freehold of the owner 
on the side \vhere that is situated, or to some 
corporeal easement or right incident to that 
which he enjoys undivided in the use of the 
whole water in the r'iver in its natural flow or 
bed going across the centre, and being en- 
titled beyond it to have the water employed 
only to the extent of one-half in quantity, 
would not in most cases be very material. If 
both sides of the river were situated in the 
same state, under the same laws, or were 
within the jurisdiction of the same courts, 
then to discriminate as to the precise extent 
and locality of the injury for which the action 
was brought would often be of little impor- 
tance. But here, unfortunately, different 
states and different laws in some respects gov- 
ern the two sides, and different circuits of 
this court possess jurisdiction on each side no 
less tban different state couits. 

It becomes necessary, therefore, to ascertain 
now, what is the interest, if any, which the 
complainants by owning land on the Con- 
necticut side of the river are entitled to in 
the water on the Rhode Island side; and, in- 
deed, this becomes almost the whole gist of 



the controversy. After careful inquiry this 
interest seems to me to be such a corporeal 
easement or right as has just been described 
to an undivided half of the water on that 
side, as well as on the other side. A fence 
or embankment cannot be usually made in_ 
the middle of a large stream where the right 
to the soil terminates; and if made, it would 
not correspond with the true interests each 
owner on the banks has to some extent in all 
tbe flowing water between those banlis. 
Hence it is reasonable to regard these inter- 
ests in the whole stream to be an undivided 
half, or tenancy in common, and if either side 
uses or talces out more than half, or at a place 
above removes and diverts large quantities 
from coming at all to the dam where the com- 
plainants are interested, their proportionate 
interests in the whole stream ai'e injured, and 
an action of some kind or other must lie for 
redress somewhere. Ang. Water Courses, p. 
11, § 3, and cases there cited; Webb v. Port- 
land Manuf'g Co. [Case No. 17,322]'. Prob- 
ably different forms of action may lie, as re- 
dress is sought for different views of the in- 
juiy, and these different actions may be 
brought properly in one state or the other, as 
they relate more immediately to the acts done 
as affecting the land and mills the plaintiffs 
own in Connecticut, or as affecting the undi- 
vided share in the water on the Rhode Island 
side, which tbe plaintiffs also own. The <janal 
here being on the Rhode Island side, and flrst 
injuring the rights of the plaintiffs there to an 
undivided half of the stream, would seem to 
justify an appropriate remedy there for that 
particular wrong. 

The injury thus far and in this view may 
be regarded, as committed on interests pos- 
sessed in the water beyond the centre of the 
stream, and not entirely on or to the mill and 
land situated upon one of the banks, or to 
mei'ely that half of the stream which is con- 
tiguous. Such interests may exist in water 
and its use. 2 N. H. 259. The first and 
direct injury, then, is to the easement and 
consequent rights existing beyond the centre. 
The next consequential injury would be to 
the mills and land adjoining the stream be- 
fore reaching the centre on the Connecticut 
side, and an appropriate remedy for that 
would lie there. Thus a right of way on 
land in one state to a farm in another is an 
interest situated in the first state, and an 
obstruction to it may be there prosecuted. 
There is nothing in the nature of easements 
or services attached to other property which 
makes them and the property identical in 
their locality. Nature fixes the locality of 
each, and one may be in one town, county or 
state, and the other as well be beyond the 
dividing line in another, though contiguous, 
and a suit lie in the other for the injury com- 
mitted there. 7 Coke, 62. 

The chief error in the position of the re- 
spondents Is in supposing that the plaintiffs 
have no rights whatever beyond the centre 
of the river, or no interests to be protected 
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there. If this be the correct view, which I 
haTe adopted, then no difficulty arises as to 
jurisdiction over the subject of this bill by 
this court, any raore than as to the code of 
laws that must control our decision. It 
must be the code beyond the centre, when 
the action is brought for a violation of the 
complainants' rights existing beyond the 
centre, and which is here the code of Rhode 
Island, and the jurisdiction must be and 
properly is here for an injury done there; 
and hence the prosecution must be for that 
in the courts of Rhode Island, or if pursued 
in the tribunal of the general government, 
it must be, not in the Second circuit in Con- 
necticut, but in the First circuit, held in the 
district of Rhode Island. Nothing can more 
fully illustrate the propriety of this view in 
the present instance, than some of the in- 
cidents to the peculiar remedy by injunction 
which is sought here. A party is entitled 
to that remedy in cases of great and iiTepa- 
rable injuries, inflicted on him, if done with- 
out right. Yet here this remedy must be 
sought in Rhode Island, or it would be of 
no use. The canal is situated there, which 
is made to divert the water. The owners of 
the canal, the supposed wrong doers, reside 
there, and an injunction issuing in another 
state or circuit could not be executed there, 
it being a proceeding quasi in rem. The in- 
jured party, then, must be deprived entirely 
of this legal, summary and useful species of 
redress, unless rights and jurisdiction to 
protect them exist beyond the centre of the 
strea'm. If this view of the rights of these 
parties were not thus shown to be entirely 
sound, it might be reasonable in a case like 
this to hold a wrong doer liable, either where 
the direct act is done, or where the conse- 
quential injury was felt. 1 Saund. 2J:7; 2 
East, 497. And Coke (part 7, p. 58) Ulus- 
trates by numerous cases that: "When one 
matter in one county is depending upon the 
matter in the other county, then the plain- 
tiff may choose in which county he will 
bring his action." 2 Dum. & B. [Term R.] 
240; 7 Durn. & B. [Term R.] 587; 2 Strange, 
727. 

It is settled that the wrong doer may be 
sued where the mills are situated, if they 
are injured, though the cause of the injuiy 
may be in another county. Thompson v. 
Crocker, 9 Pick. fil. The action is then, of 
course, one in form suited to the local in- 
jmy felt or experienced to the real estate. 
The law of the place where the real estate 
lies, the lex rei sitae', must, of course, then 
govern in ordinaiy real actions brought there 
for injury to that; as there, in some cases, 
the sheriff of that county reinstates the par- 
ty into possession. 1 Paige, 226; Story, 
Confl. Laws, §§ 364, 581. But the first act 
done in the present case was done in Rhode 
Island, and is proceeded against as a private 
nuisance erected in Rhode Island. The rem- 
edy by injunction is a specific one, or quasi 
in rem, and whether that nuisance be in fact 



situated in Rhode Island or Connecticut, it 
must be enjoined against wherever it is, and 
there alone, and by the laws existing there 
alone, it must be abated, if at all. Suppose 
it is proceeded against criminally, it surely 
may be in Rhode Island, where it is erected, 
and does the injvuy. Why not then, if prose- 
cuted in a civil form? 

The respondents are the last persons who 
in equity ought to complain of being called 
to account where their act is pei-formed. as 
they are prosecuted there, as now, where 
they reside, where they lived when inflicting 
the alleged wrong, where they performed 
the acts complained of, where it is presum- 
ed they looked for vindication by their local 
conti-acts or local laws, if by any, and 
where it is likely they can most cheaply and 
conveniently defend. I can conceive of 
crimes, likewise, like civil injuries, which 
may be prosecuted in two states, though 
sometimes in different forms, at least, as 
here. Such is the ease of theft continued 
fi'om one state to another, or the felonious 
intent indicated in both, or a burglary in 
one state being a larceny in another, where 
the property was removed, but no house 
broken into. So if one fires a gun in one 
state which kills an individual in another 
state, there may be the offence of using a 
deadly weapon in the first state, and commit- 
ting murder by the killing in the second 
state. Again, there is sometimes an election 
in which to prosecute. Thus, if a blov^ be 
given in one county, and death follows in an- 
other, an appeal of murder lies in either. 
Dyei-, 40; 4 Coke, 426; 7 Coke, 59. If two 
acts are necessary to constitute an offence, 
and one is done in one county, and one in an- 
other, the prosecution may be in either. So 
if A in one county injure land in another. 
Bulwer's Case, 7 Coke, 57; 3 Leon. 143; Scott 
V. Brest, 2 Durn. & E. [Term R.] 238; Mayor, 
etc., of London v. Cole, 7 Dum. & E. [Term 
R.] 583; 1 Chit. PI. 299. So if one in the 
state of Ohio di"aw a bill to defraud and send 
it to New York by another, and thus commit 
or complete the fi-aud there, he can be pun- 
ished there. People v. Adams, 3 Denio, 190. 
And to remove all doubt by a reference to a 
case almost identical with this in principle: 
"If a man doth not repair a wall in Essex 
which he ought to repair, whereby my land 
in Middlesex is drowned, I may bring my ac- 
tion in Essex, for there is the default, as it 
is adjudged in 7 Hen. IV. e. 8, or I may bring 
it in Middlesex, for there I have the dam- 
age." 7 Coke, 60. It is rather remarkable, 
however, that a charge of witchcraft in one 
county of a person residing in another, '^;reat- 
ed some embarrassment in Massachusetts at 
the close of the seventeenth century. 2 
Hutch. Hist. 50. But the very case of a nui- 
sance in one county to land in another is le- 
ferred to in 7 Coke, 63, where a writ is said 
to lie in the former. So in Co. Litt. 154a; 
Fitzh. Nat. Brev. 183k. 

It is no answer to all this, that some injury 
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is done by this canal to property and rights 
on the Connecticut side, and for which a 
real action could not he brought, except in 
Connecticut, and could not he decided, ex- 
cept in conformity to the laws of Connecticut. 
The complainants in this case have not chDsen 
to resort to such an action anywhere, much 
less in this state, but en the contrary, have 
prayed for an injunction against the diversion 
of the water on the Rhode Island side, and by 
an unwarranted canal used there to remove 
large quantities of it entirely from the dam 
occupied in part by the complainants, and it 
is manifest that this remedy for this evil 
must be prosecuted in Rhode Island alone, 
where the nuisance is situated, and where it 
is to be restrained, or nowhere. It may be, 
too, that an action on the case would not lie 
in Rhode Island for an injury to the real es- 
tate situated in Connecticut, unless some im- 
poiiant part of the injury was done in Rhode 
Island. Watts v. Kinney, 6 Hill, 82. But 
that principle would not militate against the 
propriety of such an action in Rhode Island 
Cor an injury done there to rights in the 
stream there, and not to the mills situated 
elsewhere 

These points settled, the whole case is 
settled, because the only defence set up is 
not a conveyance of a right to the respond- 
ents to divert this water, made by deed, ^lil 
or extent or levy of execution, but .an occu- 
pation or use of the water for only seventeen 
years, while the statute of limitations in 
Rhode Island is twenty, and so is the com- 
mon prescription. Bullen v. Runnels, 2 N. 
H. 257; Tyler v. Willcinson [supra]. If this 
action had been instituted in Connecticut, or 
was to be governed by Connecticut laws, 
the statute of limitations there being but 
fifteen years, the occupation by the respond- 
ents might give them a right, if it was of 
the character required under their statutes 
and by their judicial construction of it. 

The defendants contend that in Connecti- 
cut if it be an occupation kept up, though 
without a claim of title, and being an open 
disseizure, and though continued with or 
under an assertion of right by others, yet 
not enforced by suit or actual ouster, it 
would still give a title in fifteen years. 
Bryan v. Atwater, 5 Day, 181; French v. 
Pearce, 8 Conn. 439. See other cases as to 
the use of water exclusively for fifteen years 
being enough in Connecticut, though not 
adverse. 1 Conn. 382; 9 Conn. 162; 15 Conn. 
366; 2 Conn. 5S4; 10 Conn. 213. But I can- 
not yield my assept to the correctness of 
these decisions, though if this case was to 
be decided according to the laws of Con- 
necticut we might feel bound by the con- 
struction put bn her own statutes by her 
own courts. Greely v. Smith [Case No.- 5,- 
750]; Smith v, Babcock [Id. 13,009J. 

As this point has been much argued, and 
may be important to these parties in other 
cases, I would add that in judging olf it, 
whether the title is considered to pass by 



common law principles, or the presumption 
of a deed after so long an occupation, or 
by force of an express statute without ref- 
erence to any deed, may not be very material 
always. But if a deed is to be presumed, it 
could not be presumed here, when the evi- 
dence is that the complainants and their 
grantees frequently remonstrated druring the 
fifteen years against the diversion of the 
water -in this way, and consulted counsel for 
a prosecution. And it seems settled that us- 
ually the possession, in order to avail, must 
be consistent with the idea of a deed, or 
must raise a presumption of one. 12 Col^e, 
5; 2 Wend. 13; 4 Greenl. 508; Ricard v. 
Williams, 7 Wheat. [20 U. S.] 59; 3 Johns. 
109, 269; ilatth. Pres. Ev. 296; 6 Cow. 706; 
Hurst V. McNeil [Case No. 6,936]; Gayetty 
V, Bethune, 14 Mass. 49; 7 Pick. 198; 8 Pick. 
327; 5 Pick. 421; 10 Pick. 295; 12 Pick. 184; 
Bullen V. Runnels, 2 N. H. 257; 6 East, 216; 
1 Camp. 260, 463; 2 Barn. & Aid. 662; 10 
Johns. 236; 15 Johns. 218. Though at times 
a conveyance will be presumed to quiet the 
title where no evidence exists that it has ac- 
tually taken place, except the mere length 
of undisturbed and unquestioned occupa- 
tion. 1 Spence, Eq. Jur. 503, note; Cowp. 
215; 12 Ves. 252. Such an occupation as 
that, however, was here wanting, 

Independent of the Connecticut decisions, 
I should feel inclined to hold that under 
their statute, as well as under the Rhode 
Island statute, such denials of right as ex- 
isted here by the plaintiffs, and such ap- 
plications to buy of them as existed here 
on the part of tlie respondents, would pre- 
vent the long use of the water in this way 
from ripening into a title, whether by pre- 
scription, or the presumption of a deed, or 
the possession being strictly adverse. Such 
an occupation would not be whoUy peace- 
able, not always hostile, by the intruder, and 
these circumstances must usually unite to 
constitute a good prosecution. See cases last 
cited, and Watkins v. Peck, 13 N. H. 361; 
3 Miss. 529; 8 Clark & F. 231; Ang. Adv. 
Enj. 44, 47; Gayetty v. Bethune, 14 Mass. 53. 
One as owner does not lose his rights to 
water, but by twenty years' adverse occupa- 
tion. No different occupation and no parol 
license or acquiescence is enough short of 
that. Heath v. Williams, 25 Me. 216; 1 
Barn. & Aid. 258. An entry or possession 
continued by consent of the true owner, 
gives no title. Atherton v. Johnson, 2 N. H. 
34; 3 Johns. Cas. 119; 13 Mass. 243. 

It is true, that construction should be favor- 
able to long, quiet, undisturbed, undisputed 
occupation, from useful public considei*ations, 
such as the preservation of the public peace 
or quiet, the prevention of perjuries as to an- 
cient claims, the avoidance of evil from the 
loss of old papers, the injustice to others by a 
different course who have trusted and cred- 
ited long and quiet possession, and those hav- 
ing them. 1 Spence, Eq. Jur. 254; 3 Bl. 
Comm. 544. But I can see no reasons exist- 
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ing in this policy to favor those who seem to 
he wanton disseizoi-s, open, trespassers, mere 
wrong doei-s from the start, unless the own- 
ei-s have long- acquiesced and did not com- 
plain nor resist, so long as justly to Tje barred. 
If in a case like this, for instance, they were 
willing to look on and see nearly half the 
water which they were entitled to have taken 
away entirely, and not remonstrate for twen- 
ty years, they ought to lose these rights for 
the public quiet, and the presumption should 
be, that they had conveyed the right or title, 
as much as if without complaint they saw 
their field ploughed and reaped for twenty 
years by others. 

The only excuse imaginable in that view, 
would be, that water enough might still be 
left ordinarily for the purposes then needed 
of the plaintiffs, or that the respondents then 
drew but little. There is some testimony con- 
firming the last hypothesis. But if they did 
complain, if they took counsel against such 
an encroachment, though from a friendly and 
forbearing spirit, not at once resorting to liti- 
gation against so high handed an invasion, or 
if some recognition of their rights was made 
by one of the ownei-s below, and there is evi- 
dence touching all this, it would seem as be- 
tween two such parties, the statute, if i-un 
out, ought not to operate as a bar in favor of 
the wrong doer. But the whole time of the 
Rhode Island statute, which is to govern, did 
not run here, beside these interruptions and 
disputes during the period it did run. Let an 
injunction issue. 



Case No. 13,447. 

In re STILLWELL. 
[2 N. B. B. 526 (Quarto, 104).] l 
District Court, N. D. New York. 1869. 
Baskhcptct — Appointment of Trustee. 

It is a sulistantial objection to the approval 
of a resolution of creditors, under section 43 
of the- act. appointing a trustee and committee 
to supervise his action, that the committee is 
composed of only two, of which one is the trus- 
tee. 

[Cited in brief in Re Cooke, Case No. 3,169. 
Cited in Re Zinn, Case No. 18,216.] 

In this case, at the first meeting of cred- 
itors, all the creditors were represented ex- 
cept two, v.-ho held less than three hundred 
dollars of claims. The creditors represent- 
ed adopted a resolution in favor of winding 
up the estate by a trustee, and one Smith 
Stillwell, the father of the bankrupt, was 
nominated trustee, and he and one W. J. 
Averill, were nominated a committee to su- 
pervise and direct the trustee under the 
provisions of section forty-three. These pro- 
ceedings were certified to the judge by the 
register, and the court (HALL, District 

1 [Reprinted by permission.] 
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Judge) refused to confirm the resolution, 
and made the following order: 

"A resolution of the creditors of the said 
William Stillwell, that it is for the interest 
of the general body of the creditors of the 
banlvrupt that his estate should be wound 
up and settled, and distribution made among 
the creditors by a trustee, having been for- 
warded by the register to the judge of this 
couit for approval, and the same having 
been examined and considered: It is order- 
ed, that the same be not confirmed, and the 
same is hereby disapproved for the reasons: 
First. That from the petition in this case it 
is probable that Smith Stillwell, the pro- 
posed trustee, is an accommodation endors- 
er, and relative of the bankrupt. Second. 
That from the same petition it appears to be 
probable that William J. Averill, who, with 
said Smith Stillwell, it is proposed shall, con- 
stitute the committee to advise said Smith 
Stillwell as such trustee, if a creditor of 
said bankrupt for the sums set opposite his 
name, has become such creditor by the pur- 
chase of demands against said estate. Third. 
Because said Smith Stillwell is improperly 
named as one of the two members of the 
committee, under whose inspection and di- 
rection it is proposed such ti-ustee shall act, 
it being clearly improper that the committee 
should be thus constituted. Fourth. Be- 
cause, in the opinion of the judge, the inter- 
ests of the great body of the creditors will 
not be promoted thereby. And it is further 
ordered that the bankruptcy and the pi-o- 
ceedings in this case be resumed, as though 
such resolution had not been passed, and 
that the clerk transmit a certified copy of 
this order to the register." 

Subsequently, application was made to the 
court to have this order vacated, and af- 
fidavits were filed showing that Averill had 
become a creditor by purchase of claims 
from' creditors named in the bankrupt's 
schedules, and that Smith Stillwell was a 
bona fide creditor, having taken up a note 
of one thousand eight hundred dollars, upon 
which he was endorser, and several affi- 
davits that such an arrangement would be 
to the benefit of all the creditors. HALL, 
District Judge, however, refused to vacate 
the order, because, as be said, "There is in 
substance no committee to supei'vise the ac- 
tion of the trustee. The tnistee's own ac- 
tion would entirely neutralize the opposition 
of the other member of the committee, to 
any intended act of the trustee; and as a 
matter of precedent even,- if it is not an in- 
superable legal objection, I think I should not 
sanction the election of such a committee. 
Further, the form prescribed by the justices 
of the supreme court requires the affidavit 
of the bankrupt, that creditors holding three- 
fourths of .all the debts proven have signed 
the appointment of trustees, and in this 
case the certificate of the register is pre- 
sented, and that only goes to those of the 
creditors present or represented at the meet- 
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ing. This is, to Ije sure, only a formal ob- 
jection, wliicli could be obviated by produ- 
cing the affidavit now, but the formation of 
the committee is one of substance, and I 
must, therefore, decline the arrangement." 



Case No. 13,448. 

In re STILLWELL. 

[7 N. B. R. (1873) 226; i 11 Am. Law Reg. (N. 
S.) 706.] 

District Court, D. Kansas. 

Bankruptcy — CnoioE of Assignee — Right to 
Vote — Secoked Creditor. 

A creditor whose proof of debt shows that his 
debt is secured by mortgage on real estate of 
the hankrupt, but which also shows that it is 
the bankrupt's homestead, and is occupied by 
him as such, is entitled to vote upon his whole 
claim at the meeting of creditors for the choice 
of assignee. 

At the meeting of creditors for the choice 
■of assignee, held before Hiram Griswold, 
register, the Capital Bank of Topeka filed 
Its proof of debt for two thousand dollars. 
The proof of debt disclosed the fact that the 
debt was secured by a mortgage upon the 
real estate of the bankrupt, the real estate 
being the homestead of the bankrupt and oc- 
cupied by him as suqh. It was objected by 
other creditors that the bank could not par- 
ticipate in the election of an assignee because 
its debt was secured by mortgage upon the 
property of the banknipt. This objection 
was overruled by the register, and by re- 
quest of counsel the question was certified to 
the court for decision. 
By HIRAM GRISWOLD, Register: 
In holding that the Capital Bank might 
vote in the choice of an assignee, I did not 
intend my decision to come in conflict with 
those decisions in which it has been held 
that a creditor whose debt is secured by a 
mortgage upon the bankrupt's property, can- 
not vote at the election of an assignee. I 
recognize those decisions as correct. I put 
mine upon the ground that the bank was not 
a secured creditor within the spirit and 
meaning of those decisions. It is clearly es- 
tablished that a creditor holding a security 
upon the pi-operty cf a third party, or which 
is secured by the endorsement of a third 
party, is not precluded from voting. Such, 
in effect. Is the position of the bank in this 
case. True, it has a mortgage on real estate 
owned by the bankrupt; but the proof shows 
that It Is his homestead and occupied by him 
as such. That, so far as it bore on the ques- 
tion before me, was an established fact; that 
was the proof. Being a homestead, it was 
property in which the creditors have no inter- 
est. It does not pass to the assignee by the 



1 [Reprinted from 7 N. B. R. 226, by permis- 
sion.] , 



assignment. The bankrupt court has noth- 
ing to do with it— has no control over it. In 
such a case the creditor may prove up his 
whole debt and share equally with others in 
any dividend made from the proceeds of 
other property of the bankrupt. He is not 
required to exhaust such security and then 
look to the estate for the remainder. If this 
were so, other creditors would, in effect, sub- 
ject the homestead to the payment of their 
debts, and thus the beneficent provision of 
the act, that the title of the bankrupt to the 
exempted property "shall not be impaired or 
affected by any of the provisions of the act," 
would be nullified and made of no effect. If 
such a creditor may prove and collect his 
whole debt from the estate, for the same 
reason he may vote upon his debt in the 
choice of an assignee. The value of bis debt, 
as against the estate, is known, and no rea- 
son exists why the value of the security 
should be ascertained and deducted from it 
before he can vote. 

G. G. Clemens, for objecting creditors. 
N. 0. lIcFarland, for Capital Bank. 

DBLAHAY, District Judge. The question 
submitted to the court in this case is, whether 
a creditor having a mortgage upon the home- 
stead of the bankrupt, to secure his demand, 
has the right to prove his demand and vote 
on the choice of an assignee of the bank- 
rupt's estate. The thirteenth section of the 
bankrupt law [of 1867 (14 Sbit. 522)] provides 
who may legally vote for an assignee in the 
following language, to wit: "The choice to 
be made by the greater part In value and in 
number of the creditors who have proved their 
debts." The twenty-second section of the 
same law ijrovldes as follows, to wit: "To 
entitle a claimant against the estate of a 
bankrupt to have his demand allowed, it must 
be verified by a deposition in writing, on oath 
or solemn aflBLrmation before the proper reg- 
ister or commissioner, setting forth the de- 
mand; the consideration thereof; whether any 
and what securities ai-e held therefor, &c;" 
evidently contemplating that all demands, 
whether secured or otherwise, shall be proven 
In the manner indicated in said twenty-sec- 
ond section. If these two sections were alone 
to be considered, there would be no difficulty 
in deciding this question, since the thirteenth 
section of the law provides tha.t all who have 
proven their demands may vote, and the 
twenty-second section provides that all cred- 
itors with, as well as without, security may 
prove their demands. But the twentieth 
section has apparently placed a limitation 
on this right which we must next consider. 
The language of said section, so far as it 
relates to this question, is as follows: "Where 
a creditor has a mortgage or pledge of real 
or personal property of the bankrupt, or a 
lien thereon, for securing the payment of 
a debt owing to him from the banknipt, he 
shall be admitted as a creditor only for the 
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balance of the debt, after deducting the value 
of such property, to be ascertained by agree- 
ment betAveen him and the assignee, or by a 
sale thereof, to be made in such manner as 
the court shall direct." 

Bump, Bankr- (4th Ed.) 123, makes this 
broad declaration: "A secured creditor can- 
not vote." This statement is much broader 
than the law will sustain, for unquestionably 
•i creditor who has an endorser for security, 
or who holds a mortgage on other than the 
bankrupt's property, is not prohibited from 
voting, and by the tei-ms of the law, only 
such as have liens upon the property of the 
bankrupt are not permitted to he admitted as 
creditors. To sustain his statement he cites 
three cases, one of which does not discuss this 
(luestion, and the other two are not agreed, 
one being on each side of the question, thus 
in effect leaving it open and unsettled. The 
attorneys in this case seem to have accepted 
qualifiedly Mr. Bump's statement, and have 
failed to discuss the point as to what is the 
true construction to be given to the twentieth 
section quoted above. I am unable to see in 
what manner the fact that the mortgage is 
upon the homestead rather than any other 
piece of the bankrupt's property, can alter 
the constniction to be given to the twentieth 
section of this law. But it seems there is a 
distinction between proving a claim or debt 
and being admitted a creditor, in this, that 
the proof of debt is the preliminary step only 
towards the admission to the ranks of a cred- 
itor, under this law. A debt may be proven 
while the judicial act of admitting or allow- 
ing the claim may be entirely omitted, or the 
claim may be rejected. The language used in 
the thirteenth section, to wit, "have proven 
their debts," evidently refei-s to and intends 
only the deposition indicated in the tvventy- 
second section, and does not intend and mean 
that there shall be a judgment final, such as 
is implied in the twentieth section, when it 
uses the words "admitted a ereditoi*," which 
canies with it the idea of adjudication after 
proof offered. It is not difficult to imagine a 
case where every creditor could have some 
lien such as would come within the provisions 
of the twentieth section, and if no one such 
creditor could vote for an assignee, as con- 
tended for by the attorneys for the objecting 
creditors in this case, it might be questionable 
whether any assignee could legally he ap- 
pointed, because there might be opposing in- 
terests from such prospective creditors, and 
the law fails to provide that such interest 
shall proceed only from ereditoi-s who have 
"proved their debts." I am of the opinion, 
therefore, that the register did right in al- 
lowing the mortgagee to vote on the election 
of an assignee. 

[NOTE. A bill in equity was subsequently 
brought by the assignee against the Capital 
Bank, to set aside a mortgage made by the 
bankrupt to his wife, the claim being fraudu- 
lent preference. The bill was dismissed. Case 
No. 11.869.] 
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STILLAVELL et al. v. EMPIRE PIRB 
INS. 00. 

14 Cent. Law J. 463.] i 

Circuit Court, E. D. Pennsylvania. 1S77. 

Service of Pkocess — Fokeigs CoitroitATjoN — In- 
habitant OF OK FOCXD WITHIX STATE. 

Plaintiffs, citizens of the state of Arkansas, 
brought suit against the defendant, a corpora- 
tion created under the laws of the state of Illi- 
nois, on a policy issued by it in the state of 
Arkansas upon property there situated. A stat- 
ute of this state r^jquires every insurance com- 
pany, not of the state, to tile with the auditor 
a written stipulation, agreeing that all legal 
process affecting them, served on the auditor or 
agent within the state, should have the same 
effect as if served on the company; and the 
summons in this case was served as required 
by the act. Held, that such service was not 
sufficient, the defendant not being by virtue of 
the act an "inhabitant" of, or "found" within 
the state, as required by the act of March 3, 
1875 [18 Stat. 470], 
[Cited in SchoUenberger v. Phoenix Ins. Co., 
Case No. 12,476; Ex parte SchoUenberger, 
96 U. S- 378; Runkle v. Lamar Ins. Co., 2 
Fed. 11.] 

The plaintiffs, citizens of the state of Ar- 
kansas, brought this action in this court 
against the Empire Insurance Company, a 
corporation created under the laws of the 
state of Illinois, to recover under a fire pol- 
icy issued by the defendant in the state of 
Arkansas upon property therein situate, and 
which is alleged to have been destroyed by 
fire, so as, by the terms of the policy, to im- 
pose a liability upon the defendant company. 
The summons was served upon the local 
agent of the company residing at Little Rock,, 
and also upon John Crawford, Esq., the au- 
ditor of the state of Arkansas. By the legis- 
lation of the state of Arkansas, it is provided 
that "no insurance company, not of this 
state, nor its agents, shall do business in this 
state until it has filed with the auditor of 
this state a written stipulation, duly authen- 
ticated by the company, agr^ing that any 
legal process affecting the company, served 
on the auditor, or the agent specified by the 
said company to receive service of process 
for the company, shall have the same effect 
as if served personally on the company with- 
1 in the state." Gantt's Dig. § 3561, as amend- 
ed by Laws 1875, p. 190. It is admitted that 
the summons was served as required by this 
act. The company has entered no appear- 
ance, and the case is before the court on a 
motion for a default for want of an answer. 

N. «& J. Erb and Benjamin & Barnes, for- 
plaintiffs. 
U. M. Rose and E. W. Kimball, special ap- 
j pearance for defendant. 

f DILLON, Circuit Judge. By the judiciary 
I act of 1789, § 11 [1 Stat. 78], it was provioed 
! that no civil suit shall be brought in the cir- 
cuit court against any person, by any orig- 
inal process or proceeding in any other dis- 

1 [Reprinted by permission.] 
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trict than that whereof he is an inhabitant 
or in which he shall he found, at the time of 
serving such process or commencing such 
proceeding. This provision was re-enacted, 
without change, in the act of March 3, 1875, 
§ 1. The question before the court comes 
precisely to this: Was the defendant com- 
pany, under the facts appearing in the state- 
ment of the case, an inhabitant of, or found 
in this district, within the true meaning of 
the above provision, relating to the jurisdic- 
tion of the circuit court? 

If we were not foreclosed by the decisions 
which have been made ujwn the nature and 
powers of corporations, and as to the effect 
of the judiciary act in question, we should 
feel strongly inclined to hold that the true 
doctrine is, that for jurisdictional purposes a 
eoiTporation is a citizen of the state by whose 
authority it was created, and -an inhabitant 
of any other state under whose laws it estab- 
lished a place of business, and, as respects 
suits growing out of such business, agreed, 
as in this case, to submit itself to the juris- 
diction and laws of such state. "When cor- 
porations, created by foreign governments or 
by other states, come into this state and es- 
tablish an agency for the transaction of their 
business therein with the citizens of this ^tate, 
justice to the latter requires that such cor- 
porations should, as respects contracts here 
made and acts done in the prosecution of 
such business, be subject to the laws and 
jurisdiction of the state. 

The reasonableness of the provisions of the 
law of this state, requiring foreign insurance 
companies doing business therein to submit 
to the jurisdiction of the courts of the state, 
is manifest. Lafayette Ins. Co. v. French, 
18 How. [59 U. S.] 404; French v. Lafayette 
Ins. Co. [Case No. 5,102]. But the question 
is, whether this has the effect to make such 
companies "inhabitants" of the state, or 
"found" within it, in the meaning of the 
aforementioned provision concerning the ju- 
risdiction of this court. In view of the de- 
cisions of the supreme and circuit courts, we 
are obliged to resolve this inquiry in the neg- 
ative. These decisions treat a corporation 
as strictly local and necessarily confined as 
to personality, so to phrase it, to the territo- 
rial jurisdiction of the state which creates it. 
In the leading case on this subject— Bank of 
Augusta V. Earle,^13 Pet. [38 U. S.] OSS- 
Chief Justice Taney expressly says "that a 
corporation can have no legal existence out of 
the boundaries of the sovereignty by which 
it is created; where that law ceases to oper- 
ate, and is no longer obligatory, the corpora^ 
tion can have no existence. It must dwell 
in the place of its creation, and can not mi- 
grate to another sovereignty," although it 
has power, when authorized by its charter 
and by comity, to make contracts and in- 
cur obligations in another state. This lan- 
guage, and the principle which it asserts, 
have been frequently approved by the same 
court in subsequent cases coming'down to a 



qiiite recent date. Applying this doctrine, 
the circuit courts have held, under the ju- 
diciary act, that they could acquire no juris- 
diction over the corporation of another state 
by service of process upon its officers pass- 
ing through or found within it, on the prin- 
•ciple that the officers are not the corporation, 
and finding and serving them is not equiva- 
lent to finding and serving the corporation 
"itself. Day v. Newark' India Rubber Co. 
[Case No. 3,685]. This view is undoubted- 
ly sound. But the same doctrine has been 
extended and applied to cases like the pres- 
ent, in which the state only allows a foreign 
corporation to do business on the express 
condition of agreeing to be sued in the state, 
and that such suits should have the same 
effect as if process had been sei"ved pei'son- 
all3' upon the corporation within the state. 
It was so held by an eminent judge (Mr. Jus- 
tice Nelson) in Pomeroy v. New York & N. 
H. R. Co. [Id. 11,2G1]. And the same result 
was reached in Southern & A. Tel. Co. 
V. New Orleans, etc., R. Co. DCd. 13,185]. 
This iview of the law has been generally ac- 
cepted and acted upon by the profession, 
and this is the third case in seven years in 
this circuit in which it has been attempted 
by the service of original process on the 
agents of foreign corporations to acquire ju- 
risdiction over the corporations themselves. 
The circuitous process has been adopted 
of bringing such suits in the state courts 
and then removing them to this court. This 
discloses a defect in the jurisdiction of the 
circuit courts; but it is one which has ex- 
isted since the organization of such courts. 
It was not changed or remedied in the act 
of 1872 [17 Stat. 378], providing tor the first 
time for service in certain cases out of the 
jurisdiction, nor by the act of 1875, which 
so greatly enlarged the jurisdiction of the 
circuit courts. The decisions to which we 
have referred were well known to the pro- 
fession and to congress, when the acts of 
1872 and 1875 were passed; and . as no 
change was made in the language of the act 
upon which the present question depends, 
the court does not feel justified in upholding 
the jurisdiction, however reasonable, upon 
principle, it might seem to it to do so. 

NOTE. Precisely the same question arose at 
the April term, 1877, of the United States cir- 
cuit court, for the "Western district of Missouri, 
in Dallmeyer v. Farmers', Merchants' & Manu- 
facturers' Fire Ins. Co. [Case No. 3,546]. The 
plaintiff in this case is a citizen of the West- 
ern district of Missouri, and the defendant is 
a corporation created under the laws of the 
state of Ohio. The plaintiff had a summons is- 
sued, directed to the marshal of the Eastern 
district of Missouri; and the same was served 
on the agent of the defendant corporation, ap- 
pointed under the provisions of section 4 of the 
act of the general assembly of Missouri, approv- 
ed March 23, 1874 [Laws 1874, p. 75], which 
requires all foreign insurance companies doing 
business in this state, "to file with the superin- 
tendent of the insurance department a written 
instrument or nower of attorney, duly signed 
and sealed, authorizing some person, who shall 
he a citizen of this state, to acknowledge or re- 
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«eive service of process for and in belialf of 
such company in this state, and consenting that 
service of pi-ocess upon STich agent or attorney 
shall be taken and held to be as valid, as if 
served upon the company according to the laws 
of this or of any other state; whether such pro- 
cess is issued by any of the courts of this state 
or any of the courts of the United States, hav- 
ing jurisdiction within this state." At the re-* 
turn term the defendant filed a demurrer- 
First, to the jurisdiction of the court, on the 
ground that the defendant was not "found" 
here, and was not an "inhabitant" of the dis- 
trict when served with the process of the court; 
and, second, that the petition did not state facts 
sufficient to constitute a cause of action. The 
court sustained the demurrer as to the first 
ground of objection, but held that the second 
ground of objection — viz., to the petition — was 
such an '"appearance" in the case, as to place 
the defendant in court for all purpose.^?, and the 
demurrer was accordingly overruled. The court, 
on this point, cited Rippstein T. St, Louis llu- 
tual Life Ins. Co., 57 Mo. 86. 



Case No. 18,450. 

STILLWELL et al. t. HOME INS. CO. 

[3 Dill. 80.] 1 

Circuit Court, E. D. Missouri. 1874. 

JIauixe Ixsuii.vN'CE— AnuiTioxs TO Cakgo — Dam- 
ages—Usage. 

1. A freight policy insured "the freight of 
the steamboat Commonwealth, and barge, 
against total loss of any part of the steamer or 
barge's freight at and from St. Louis to New 
Orleans," &c. Held, that the policy was not 
limited to the freight list for goods on board at 
St. Louis Avhen the voyage was begun, but in 
view of the well known usage of boats in the 
Jlississippj trade to touch at intermediate ports, 
it covered additions to the cargo received in the 
usual manner at such ports. 

2. Where the barge was sunk on the voyage 
by one of the perils insured against, and its 
cargo was transferred to the boat, which had 
the effect fully to load the boat, and when other 
cargo to the full capacity of both boat and 
barge had been actually engaged at intermedi- 
ate ports for the trip and no other barge could 
be obtained, hdd, that the actual loss of the 
freight, which would have been earned if the 
barge had not been lost, was covered by the pol- 
icy. 

[Appeal from the distiict court of the United 
States for the Eastern distiict of Missouri.] 

The insurance company appeals from a de- 
cree of the district court, in admiralty. The 
facts are these: Libellants [Stillwell, Powell 
& Co.] made application to respondent for in- 
surance as follows; "Insurance wanted upon 
freight of steamer Commonwealth, and barge, 
W. B. Dance, against the total loss of any part 
of said fteamer or barge's freight, at and from 
St. Louis to New Orleans, with privilege of 
lighting," &c. This was accepted by the re- 
spondent. There was- other insurance to the 
amount of .¥3,000— making $4,000 in aU. The 
boat AVith the barge in tow commenced the 
trip with a freight list at starting, as follows: 
On the boat, ^1.054.71; on the barge, $2,- 
298.22. A short distance below St. Louis the 
barge was sunk by one of the perils of naviga- 
tion insiu'ed against, and its cargo was, there- 

1 [Reported by Hon. John F. Dillon. Circuit 
Judge, and here reprinted by permission,] 



upon, transferred to the boat. This transfer 
had the effect to load the boat to its full ca- 
pacity in the then low stage of water. The 
boat had before starting on the voyage from 
St. Louis engaged cargo at intermediate points 
on the river, to the full amount which both the 
boat and barge could cany. In consequence 
of the disaster to the barge and the ti-ansfer of 
Its cargo to the boat the goods which had been 
engaged could not be taken on, and, with one 
small exception, were not received or carried. 
The owners or master 'could not procure an- 
other barge in the place of the one which had 
simk. Wlien the barge's cargo was transfer- 
red to the boat, the latter, after some delay, 
owing to overloading in the low stage of water, 
proceeded to the port of destination and deliv- 
ered the cargo. 

Upon these facts the district court held that 
the libellants were entitled to recover on the 
policy. [Case tmreported.] The respondent 
appeals. 

Bakewell, Farish & Mead, for Insurance Co. 
(appellant). 
Ranldn & Hayden, for libellants (appellees). 

DILLON, Circuit Judge. The action is up- 
on a freight policy, which is a contract by the 
insurer to indemnify the owners of the vessel 
agamst loss by reason of the failure of the 
vessel to cany freight, in consequence of a 
peril insured against. 

The contract here was for "insurance upon 
the freight of the steamer and barge, against 
the total loss of any part of the steamer or 
barge's freight, at and from St. Louis to New 
Orleans," &.c. The insurance company con- 
tends that the policy covei-s only the freight 
list for the goods on board at St. Louis, when 
the voyage w-as begun; and this is really the 
decisive question in the case. 

In construing these brief and informal con- 
tracts, the courts must keep in mind the pe- 
culiarities of inland river carriage. This was 
a general cargo, and it is the almost invariable 
usage of boats in the Mississippi trade to 
touch at intermediate ports to receive addi- 
tions to their cargo; and such additions are 
covered by a contract, such as was made in 
this instance. 

It is contended by the insurance companjr 
that there was no loss on the freight list be- 
cause all the cargo on bq,th boat and barge 
was, after the disaster to the barge, carried by 
the boat to New Orleans and the freight earn- 
ed. But the other facts show that there was 
an actual loss of freight which would have 
been earned if the barge had not been lost. 
The loss is not conjectural, but plainly estab- 
lished by the proofs. Goods to the full carry- 
ing capacity of both the boat and barge had 
actually been engaged by the boat for the 
trip in question, and she was only prevented 
from carrying them by having received a 
transfer of the barge's cargo. No other 
barge could be obtained. It would be an 
Illiberal construction of the contract to hold 
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that it did not cover the goods engaged and 
tlie freight wliich would have iDeen earned 
thereon but for the loss of the harge by a 
peril insured against. Affirmed. 



Case JSTo. 13,451. 

STILLWELL v. WALKER. 

[17 N. B. U. 569; 1 6 Cent. Law J. 406.] 

Circuit Court, E. D. 3iIissouri. April, 1878. 

Bamkhuptct — Appeat. — How Issues Tuied — 
FoKMEu Judgment — Defenses to. 

1. When a supposed creditor takes an appeal 
from a decision of the district court rejecting 
his claim in -whole or in part, and the case 
conies into the circuit court, it is to be there 
reconstructed; the creditor is required to file a 
declaration at law, and the issues are then to 
he made up and the case tried in the same way 
as a case at law originally commenced in the 
circuit court. 

2. An answer to a declaration upon a judg- 
ment obtained against the bankrupt before 
bankruptcy, which simply sets up matters 
>vhieh were available to the bankrupt as a de-i 
fense to the original suit, but does not allege 
fraud, accident, mistake or collusion, held, bad 
on demurrer; and this although the judgment 
was by default. 

3- Semble, that where the assignee has a de- 
fense to the judgment, which is available in' 
equity hut not at law, it should be asserted by , 
independent suit on the equity side of the court. , 

[Appeal from the district court of the Unit- : 
ed States for the Eastern district of Mis- 
souri.] 

In banki-uptcy. 

Dryden & DiTden, for creditor. 
W. R. Walker, pro se. 

DILLON, Circuit Judge (orally). I pro- 
ceed to announce my judgment in the case 
arising out of the bankruptcy of the State 
Insurance Company oi. 3kIissom-i, in which 
one A. .T, Stillwell is a creditor. This is an 
appeal in bankruptcy under the eighth sec- 
tion of the bankrupt act as it originally 
stood, now section 4984 of the Revised Stat- 
utes. Stillwell filed a claim in the banki-upt- 
cy court as a judgment creditor of the in- 
surance company, bankrupts, on a judgment 
recovered in a state court of competent ju- 
risdiction in May, 1875, for about eight thou- 
sand five hundred dollars. His claim was 
contested in the bankruptcy court, on the 
ground that at the time he purchased it he 
occupied a fiduciary relation to the company, 
and on the further ground, as appears by 
the pleadings in that court, that he procured 
the rendition of this judgment by means of 
fraudulent contrivances. On the pleadings 
thus constructed, the matter was heard in 
the bankruptcy court, and the issue was, 
whether he was entitled to hold this judg- 
ment for the full amount, or for such sum 
only as he actually paid for the claim. The 
matter was decided in favor of the assignee 
in banki*uptcy, and his claim sealed down 

1 [Reprinted from 17 N. B. R. 569, by. permis- 
sion,] 



and reduced to between four and five thou- 
sand dollars. Dissatisfied with this, he 
prosecuted this appeal, and in that way the 
case comes on at this time. 

It is material to take into view, in deter- 
mining the question as now presented, the 
provisions of the bankrupt act in respect of 
appeals. (Here the court quoted section 
4984, Rev. St.) The substance of that pro- 
vision is, that while the case is nevertheless 
heard in the bankruptcy court, yet when the 
creditor takes an appeal from a decision in 
favor of an assignee, and the case comes into 
the circuit court, it is to be there reconstruct- 
ed; and the creditor is required to file a 
declai-ation at law, and the issues are then 
to be made up, and the case tried in the- 
same way as a case at law originally com- 
menced in the circuit court. Conforming to 
this requirement, the creditor filed his dec- 
laration in this court, which was in the usual 
form of an action on a judgment. To this 
cause of action thus stated, the assignee- 
files his answer, to which there is a demur- 
rer. It will be borne in mind that the judg- 
ment in question was rendered in May, 1875, 
and that the bankruptcy did not occur until 
September, 1875. In October, 1874, Mr. Still- 
well, as averred in the answer, sustained to- 
ward this cbmpany this relation, namely, he 
was vice-president and director in the com- 
pany, and member of the finance committee; 
and when sustaining these relations pur- 
chased claims against the company at fifty 
cents on the dollar— such claims arising out 
of losses sustained by the company which 
it could not pay; that tlie company issued 
to him afterwards certificates therefor, and 
it was on these that he recovered his judg- 
ment. The answer does not aver that he 
sustained this relation when the company is- 
sued to him certificates of indebtedness for 
one hundred cents on the dollar. The as- 
signee claims that although, if the original 
claimants held these claims, they would be 
good for one hundred cents on the dollar, yet 
the creditor here— Mr. Stillwell— is limited 
in his recovery to the amoxmt by him actu- 
ally paid. And they issued to him certifi- 
cates of indebtedness, which not being paid, 
he instituted suit in a court of competent 
jurisdiction of the state, and recovered judg- 
ment; and, although not pleaded, it is said 
in argument to have been a judgment by 
default. 

Now, at this time, it is admitted he had re- 
signed his office and w^as not connected with 
the company, and at the time he recovei'ed 
his judgment was not a member of the com- 
pany. This is the whole plea. It does not 
say that he sustained any fiduciary relation 
at the time he brought his suit, nor does it 
saj' this judgment was obtained by any 
fraudulent contrivance. Nothing of the sort. 
Now, I will admit that if a person sustain- 
ing a relation— as Mr. Stillwell's— to the com- 
pany, purchased these claims at fifty cents 
on the dollar, he would be held to have pur- 
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chased them as a trustee for the company, 
and the recovei-y would be limited to the 
amount paid. But there is another element 
in this case, and, as it now stands, a con- 
trolling element, namely: he has not pre- 
sented these claims for allowance, hut has 
instituted suit in a court of competent juris- 
diction, and brought at a time when he sus- 
tained no trust relation and that court has 
given him judgment for the full amount. 
That judgment is as good as any other, un- 
less it can be attacked for fraud, accident, or 
mistake. It was the duty of the company 
when sued, supposing they had a defense, to 
make it, and if they failed to make it when 
it was open to them, without any fraudulent 
contrivance or collusion on the pai-t of the 
creditor, it is presumptively as valid as any 
other judgment. That principle has been 
asserted so often in the supreme court of the 
United States, that it can be open to no con- 
ti^versy whatever. There are three eases 
bearing directly on the point For sake of 
brevity I quote Judge Curtis's statement of 
them: "A court of equity does not inter- 
fere with judgments at law, unless the com- 
plainant had an equitable defense of which 
he could not avail himself at law, .because it 
did not amount to a legal defense, or had a 
good defense at law, which he was prevented 
from availing himself of by fraud or acci- 
dent, unmixed with negligence of himself 
or his servant." Hendrickson v. Hinckley, 17 
How. [58 IT. S.] 443. "And will not relieve 
against a judgment at law, where the de- 
fendant had a legal defense, which he omit- 
ted to set up, and does not satisfactorily ac- 
count for such omission." Sample v. Barnes, 
14 How. [oo TT. S.] 70. "Nor will it relieve 
where the defense is that the contract on 
which the judgment rests was made in viola- 
tion of a statute," Id. Why? Because it 
was his privilege, when sued, to come into 
court and plead these defenses, and, if the 
defenses were available at law, and he does 
not plead them, and there has been no fraud- 
ulent collusion, that judgment is effectually 
an estoppel forever between the parties. 

In the ease of Cromwell v. Sac Co. (recent- 
ly decided by the supreme court of the Unit- 
ed States) [94 U. S. 351], the same principle 
has been apphed to a judgment by default; 
and in that case they settled a point which 
has been in some confusion in the books; 
they held that where the second suit is on 
the same cause of action, the judgment is 
not only an estoppel upon what was in liti- 
gation, but upon everj- thing that might have 
been brought in litigation. So the matter 
now stands. I am constrained to hold that 
the judgment is conclusive of the rights of 
these pai-ties, unless it can be assailed or im- 
peached for fi-aud, or upon some ground 
recognized as sufficient in a court of equity. 
Do you propose to amend, Mr. Walker? . 

Mr. Walker: Yes, sir, I propose to amend. 

DILLON, Circuit Judge. There is another 
question: Whether you will not be obhged, 



if you have a defense which is available in 
equity, and not at law, to attack this judg- 
ment in this court in the same manner in 
which you would be obliged to do if the case 
had been originally brought here aside from 
the bankruptcy to recover on a judgment. 
And my impression is that that is the proper 
coui-se, but I need not now decide the point. 
If you have a defense in equity, on equitable 
grounds, to impeach the judgment, perhaps 
you had better file a bill on the equity side 
of the court; but you can consider the ques- 
tion and take your own course. The answer 
does not set up a sufficient defense to the 
action on the judgment, and the demurrer 
thereto Is sustained, with leave to the de- 
fendant to amend his answer, or to file a bill 
in equity as he may be advised. 
Ordered accordingly. 



STILAA'ELL, In re. See Cases Nos. 13,447 
and 13,448. 



Case No, 13,45S. 

STILWELL et al. v. The MAJOR 
ANDERSON. 

[N. Y. Times, April 19, 1865.] 

District Court, D. New York. 1865. 

Salvage — Vessel Adkift is Hakbor. 

This was an action [by Adrian Stilwell and 
others against the canal-boat :iIajor Ander- 
son], brought to recover salvage. The canal- 
boat, in January, 1864, had been made fast 
to another vessel in the port of New York, 
and during the nighttime was cut adrift by 
ice running in. force in the bay, and was car- 
ried by an ebb tide from her moorings toward 
the sea, without any person on board. Being 
discovered in that condition by the libelants, 
they went out to her in a small boat, took 
possession of her, and made her secure. Her 
ownei-s having demanded possession of her, 
it was given up to them, but the libelants 
thereafter filed this libel, which the claim- 
ants resisted on the merits, and also on the 
ground that the subject was not within the 
jm-isdiction of the admiralty. 

Mr. Haskett, for libelant. 
Mr, Sanxxay, for claimant 

HELD BY THE COURT. That the facts 
constitute a case legally coming within the 
cognizance of the court. That salvage law as 
recognized and administered in this court has 
always been understood to comprehend all 
cases of property taken possession of on nav- 
igable waters at sea, and there rescued from 
peril or helped by necessary aid and assist- 
ance contributed voluntarily by persons not 
bound to give it That the proofs do not 
constitute a case for excessive compensation, 
but as the vessel was floating out to sea in 
the ice without any one on board, and was 
tlms exposed to dangerous hazard of destruc- 
tion or serious damage, and opportune and 
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valuable assistance was afforded to her by 
the libelants, they are entitled to salvage 
compensation. That the delivery of posses- 
sion to the claimant does not import a relin- 
quishment of the lien on the boat given by 
law to the libelants for the salvage services 
rendered by them. 

Decree that the libelants recover a salvage 
compensation for the services, and that it be 
referred to the clerk to ascertain and report 
the value thereof. 



Case ISTo. 13,453. 

STILWELIi & BIEROE ilANUF'G CO. v. 

CINCINNATI GASLIGHT & 

COKE CO. et al. 

[1 Ban. & A. 610; 7 O. G. 829; Merw. Pat. 
Inv. 455.] 1 

Circuit Court, S. D. Ohio. Jan., 1875. 

Patent's — Noveltt — ^Isvextios — Makisg Model 

— BOILEU FiLTBU. 

1. The first claim in reissued patent for feed- 
water heater and filter, granted to E. R. Stil- 
-well, August 24, 18G9, which is for "filtering 
material F. between a series of shelves and 
outlet r, substantially as described," held valid, 
notwithstanding the fact that filters had been 
used for freeing the feed water for boilers, from 
the matter held in mechanical suspension there- 
in, and the further fact, that heaters, composed 
of a series of shelves, had been used, for a sim- 
ilar purpose, to remove from the water the mat- 
ter held in solution, and a portion of that held 
in suspension. 

2. Although the operation of neither the 
shelves nor the filter is affected by the union of 
the two, in the same machine, a new result is 
produced, inasmuch as the water is passed into 
the boiler in a condition different from that 
which would have been produced by either of 
the devices separately. 

3. The Stilwell patent is not invalidated by 
the earlier English patent of Wagner, since it 
is doubtful whether Wagner's device could be 
practically used with success. 

4. There is no force in the objection, that the 
Stilwell patent does not specify what filtering 
material is to be used. The patent permits 
the use of any suitable filtering material, and 
persons skilled in the art could at once use the 
invention without experiment or additional in- 
vention. 

5. The mere making of a model by a party, 
held not to constitute invention, as against a 
patent subsequently granted to another for the 
same thing. 

In equity. 

Wood & Boyd, for complainants, 
Fisher & Duncan and John E. Hatch, for 
defendants. 

SWING, District Judge. This suit is 
brought for the infringement of letters pat- 
ent, granted to E. R, Stilwell, for improve- 
ments in feed-water heaters and filters, and 
vested, by assignment, in the complainants. 
Three patents are claimed to have been in- 
fringed. The first, reissue No, 2,160, dated 

' 1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv, 455, contains only a 
partial report.] 



January 23, 1860; the second, reissue No. 
3,618, dated August 24, 1869 ;2 the third, let- 
ters patent No. 93.244, dated Augtist 3, 1869. 

The respondents file separate and joint an- 
swers, denying infringement, and that E. R. 
Stilv/ell was the original inventor, and set- 
ting up prior invention by James Armstrong, 
and prior use by sundry persons, named in 
said answers. The invention described in 
the first patent, relates to the means of sup- 
plying water to a "feed-water heater and 
filter," and of effecting the separation of for- 
eign elements therefrom; the first claim of 
which is as follows: "The overflow box C, 
the pipe b, arranged with reference to the 
vessel A, substantially as described, and for 
the puiiioses specified." And this is the 
claim alleged to have been infringed by the 
respondents. 

By reference to the specification and draw- 
ings of the patent, it will be seen that the 
end of the induction pipe b, through whWh 
the water flows, is so placed in the overflow 
box C as to be completely immersed, where- 
by the steam is prevented from entering the 
pipe. It is not claimed that the respondents 
have, in fact, any such overflow box as com- 
plainants, in form; but it is contended, that 
the upp6r plate of the respondents' heater is 
so constructed, and the end of the induction 
pipe so arranged, as that the end, in fact, is 
immersed, thus accomplishing the same re- 
sult by equivalent means. Upon this point, 
there is a difference in the testimony of the 
witnesses for the complainants and respond- 
ents; but the model No. 4, in evidence, stipu- 
lated by complainants as correctly represent- 
ing the machine of the respondents, shows, 
very clearly, that by its relations to the up- 
per plate of the respondents' machine, it can- 
not be immersed; the space between^the dis- 
charge orifice of the pipe, and upturned sides 
of the plate, is so great, that by no possibility 

[Drawing of reissued patent No. 2,160, granted 
January 23, 1866. to E. R, Stilwell. Publish- 
ed from the records of the United States pat- 
ent ofiice,] 




2 [The original letters patent No. 44,561 were 
granted October 4, 1864.] 
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could the water rise, before ovei-flowmg the 
plate, so as to immerse in any degree the 
pipe. - It is suggested hy counsel, that the re- 
lations of the pipe to the plate, may have 
been changed after the witnesses examined 
the machine. As to that we cannot speak; 
but it is stipulated that the model correctly 
represents the machine, and it shows no sucli 
relations, as claimed. The first patent is not, 
therefore, infringed by the respondents. 

The invention of the second patent is set 
forth in its claims as follows: "1. Filtering 
material F, between a series of shelves, and 
an outlet r, substantially as described. 2. 
Tlie arrangement of steam inlet n, shelves 
a, a, filtering material F, and outlet r, in a ves- 
sel A, substantially as described. 3. Deposit- 
ing plates a, a, a, constructed and arranged 
substantially as described. 4. The arrange- 
ment of steam pipes m, and n, with refer- 

[iDrawings of reissued patent No. 3,618, granted 
August 24, 18G9, to E. R. Stihvell. Publish- 
ed from the records of the United States pat- 
ent office.] 
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ence to the plates a, a, a, substantially as^ 
specified. 5. The combination of the vessel 
A, the plates a, a, a, the plate d, the steam 
pipes m, n, and E, and waterpipes f i, and r^ 
substantially as described." Complainants al- 
lege that the first and second claims of this 
patent are infringed. 

The first claim is for the arrangement of 
three elements— filtering material, a series of 
shelves, and an outlet— and this arrangement 
is of that character, that the filtering material 
may occupy such position between the series 
of shelves and the outlet, as that the water, 
after flowing over the several plates, will 
pass through the filtering material on its way 
to the outlet. 

The second is for the arrangement of steam 
inlet, shelves, filtering material and outlet. 
All of the elements embraced in these claims 
are old, and have in some way been in use, 
and connected with devices for heating, puri- 
fying, and separating water for steam boil- 
ers. The filtering material is found in the 
Covington, Greenfield, Brownell and Seaward 
devices; the series of shelves in the "Wagner, 
Hooton, and Burden devices; and the outlet 
and inlet in all the devices referred to. This 
is not, therefore, in either of the claims, a 
combination or ari-angement of any new ele- 
ment, or new elements with old elements, 
neither is it a combination of old elements 
applied to a new purpose; but it is bringing 
together, and combining and arranging in a 
single machine or device, that which existed 
before in several, and each performing the 
same office in their new relations which they 
did in their old. In the new, the water passes 
over the shelves in a thin sheet, is subject 
to the action of steam passing through the 
spaces between the shelves, and in this way, 
and by these means, the crystallizable atoms 
in the water will be deposited upon the 
shelves, and the water will be considerably 
heated. In the old, the water spreads in ^'ery 
thin films, during its whole " course, on the 
heated partitions (shelves), and is kept con- 
stantly' boiling. From this it results that all 
matters settling, whatever may be then" na- 
ture, held in suspension or solution, are not 
only divided, but a portion of them m'& 
brought to adhere and incrust on the parti- 
tions (shelves), where they gradually deposit, 
according to their density. The filtering mat- 
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ter, in the new, is to deprive the water of its 
less soluble particles of matter, and, in the 
old, to free it from any sand, mud, or other 
foreign matters which may he mechanically 
intermixed therewith; and when brought to- 
gether, as in complainants' device, it is difloi- 
cult to see in what way the former or cus- 
tomarj^ action of either is modified by its con- 
nection with the other. It is not claimed that 
the relation of the filtering matter with the 
shelves, causes them to pei-form any new of- 
fice, or even to perform their customaiy ofilcfe 
in any better or more effective manner — no in- 
creased crystallization, adhesion or incrusta- 
tion. Neither can it be successfully shown, 
that the. filtering material, by its relation with 
the shelves, performs any new office; it is 
for freeing the water from matter mechanic- 
ally intermixed with the water— mechanical- 
ly held in suspension— and it is by no means 
clear, from the evidence, that its relation en- 
ables it to XJerform this office in a more ef- 
fective manner. 

If, then, the operation of neither is affected 
by the other, does their union, their action in 
the same device, produce a result not pro- 
duced by some of them separately? By the 
series of the shelves, the matter held in solu- 
tion was crystallized, and adhered and in- 
crusted to the plates, and a portion of that 
held in suspension was also deposited iipon 
them; but a large portion of the matter held 
in suspension, still remained in the water, 
and, from the lack of the filtering material, 
passed into the boilers. By the filtering ma- 
terial a large portion of the matter, held in 
mechanical suspension, was taken up and 
separated from the water; but, from the lack 
of the series of shelves, the matter held in 
solution was not separated from the water, 
but passed into the boiler; but by combining 
both in a single machine, both of these ob- 
jects are accomplished, and the Water is 
passed into the boiler, in a condition, differ- 
ent, from that in which it was, in passing 
from either of the devices after their separate 
action upon it. If this be so, a new result 
is produced by the union— a result not previ- * 
ously produced by either of the elements act- 
ing separately— which removes it from the 
doctrine of aggregation, as laid down in the 
cases of Hailes v. Tan Wormer [20 Wall. (87 
IT. S.) 353]; Birdsall v. McDonald [Case No. 
1.4341. 

Trejiting the invention, then, as a combina- 
tion producing a new result, is it novel? It is 
not contended that any of the devices, relied 
upon by respondents as anticipating complain- 
ants' patent, embraces all the elements, ex- 
cepting that patented to Wagner. This, the 
respondents say, is a complete anticipation of 
the invention; and their expert witness, who 
seems to be a very intelligent man, says: "I 
find the invention claimed in said English 
patent (Wagner's), when compared with the 
inventions claimed in the complainants' pat- 
ents, Nos. 2 and 3, to be identical in principle 
and operation." And the expert witness Mill- 
23fei).oas. — 7 



ward says: "I am of the opinion, clearly, that 
the said English patent (Wagner's) cannot be 
justly said to embrace or contain the inven- 
tion, set forth in the first claim of the let- 
ters patent No. 2, for the reason that it does 
not embody filtering material between a 'se- 
ries of heating shelves and its outlet,' the fil- 
teiing material being located in the outlet 
pipe itself; that its capacity is insufficient to 
perform the functions of Stilwell's filtering 
material, and that it is not designed to per- 
form them." In speaking of the third and 
fourth claims of the third patent, he says: 
"There is, in the Wagner patent, no uijward 
filter at all, and no mud well, from which 
mud can be drawn ofE while the heater is in 
operation." Again: "I do not find in this 
English patent a mud well below a series of 
shelves, and below an upAvard filtering cham- 
ber; and, as I regard the construction and ar- 
rangement, as essential to the invention, spec- 
ified in the fourth claim of said patent, and 
as it is so set forth in that claim, I am of the 
opinion, that the English patent of Wagnei 
does . not contain or describe the invention 
specified in said fourth claim." Thus we have 
two men, well versed in mechanical and 
chemical science, presenting to the court, x;n- 
der oath, statements diametrically opposed to 
each other in regard to the pi*inciple and op- 
eration of the two devices. 

Strictly construed, it is very" certain that the 
Wagner patent does not anticipate complain- 
ants' invention, as described in the first and 
second claims of the second patent. Construed 
broadly, however, it may not be so clear that 
it does not anticipate it. It has the series of 
shelves, operating substantially in the same 
way, for the accomplishing of the same pur- 
pose; it has filtering material between the 
series of shelves and the outlet, and there is 
what may be called a mud well; but it seems 
clear, from the testimony, tUat, from the m- 
capacity of the filtering chamber, and the 
kind of the filtering material described in the 
patent, the Wagner device would not accom- 
plish the results as efficiently as complain- 
antK*. 

The superior utility of complainants' de- 
vice, over that^ of Wagner, is clearly shown 
by the evidence in the case, and is sufficient, 
in tlie opinion of the coui-t, as against the 
Wagner device," to establish its .novelty; for 
it is doubtful whether Wagner's could be. 
practically, successfully used. Our better 
opinion, therefore, is that the patent, either 
strictly or broadly construed, is not anticipat- 
ed by the Wagner patent. It is said, how- 
ever, that as no kind of filtering material is 
mentioned, and no function is mentioned ex- 
cept filtering, if it appears, that some kinds 
of filtering material will not work, the patent 
is void. By the act of congress, an inventor 
is to describe his invention, and the manner 
and proce,ss of making, constructing, and 
using the same, in such full, clear and exact 
terms as to enable any person skilled in the 
art, to make, construct and use the same^ 
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This specification or description, is addressed 
to persons acquainted witli the character and 
nature of the business to T^'hich the invention 
relates, and it is only necessary that it should 
be so definite, or I'ull, as to enable persons of 
competent sMU and knowledge to construct, 
produce, or use the thing described, without 
rnvention or addition of their own, and with- 
out repeated experiments. The description in 
the patent is not, any and all filtering mate- 
rial, but is, any suitable filtering material. 
Suitable for what? For performing the func- 
tion or office assigned to it, to«wit, the sepa- 
ration of the solid matter from the hot water. 
This could hardly be said to embrace filtering 
material which would not perform the office 
or function assigned to it. The persons ac- 
quainted with the business, in which this in- 
vention was to be used, were familiar with 
the various kinds of filtering material suit- 
able for this purpose, and would, at once, use 
it and put it into operation, without inven- 
tion, addition or experiment. The patent is 
not, therefore, for that reason, void. 

Passing from the second to the third patent, 
the third and fourth claims of which it is al- 
leged respondents infiinge— the third claim of 
the patent is: "The filtering chamber D, eon- 
stnicted and arranged substantially as de- 
scribed." Without entering into an extended 
review of the evidence upon this claim, but 

[Drawinjr of patent No. 93,244, granted August 
3, 18G9, to E. R. Stihvell. Published from 
the records of the United States patent of- 
fice.] 
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examining it in connection with the specifi- 
cation and di-awings, and with the other 
claims, and in the light of the state of the art 
at the time of the invention, I do not thinli 
it can receive that broad construction neces- 
sary to embrace the filtering-chamber of the 
respondents, and, receiving a strict construc- 
tion, respondents do not infringe this claim. 

The fourth claim is: "The mud well G', ar- 
ranged below a filtering chamber D, in combi- 
nation with the shelves and steam inlets, sub- 
stantially as described." A broad construc- 
tion of this claim would embrace the defend- 
ants' mud well. But can this claim, from 
the state of the art, and fair interpretation, 
receive such consti'uction? 

Mr. Mill ward says: "Mud wells, as employ- 
ed in steam boilers and other apparatus, have 
long been known as appliances for the col- 
lection and discharge of mud, and not simply 
for the collection only." Mr. Stilwell was 
familiar with the state of the art, at the time 
he prepared his specifications, and from the 
specification, it is very clear that he had no 
idea that he was claiming as his invention any- 
thing but the particular mud well, which he 
described in his specifications and drawings. 
The claim is the mud well G*, and the mud 
well G^ is described in the specifications and 
drawings, as below the strainer G, and as of 
funnel shape and form. Could complainant 
: have entertained the idea, that he could re- 
' move the entire mud-well, shown in his draw- 
I ings, and described in his specifications, be- 
low the strainer G, and substitute in the place 
of the strainer G, a plate at the terminus of 
shell A, and claim the space between the fil- 
tering chamber D, and such plate, as the mud 
well of his invention, as described in his pat- 
ent? I think not. Nor do I think that the 
specification, drawings and claim, when fairly 
construed together, will bear any such con- 
sti'uction; but his invention was the mud well, 
which he so particularly and minutely de- 
scribed, and as such, is not embraced in the 
defendants' device. 

The only remaining question in the case 
is, whether the subject of the first and second 
claims of the second patent, is the invention 
of E. R. Stilwell, or of the defendant, Jamea 
Armstrong? 

The defendants claim, that the device, as 
used by them, was the invention of James 
Armstrong; that it was invented by him, and 
put into public practical use, in the latter part 
of the j'ear 1845 or 1846; and, have introduced 
in evidence, a model, which they claim repre- 
sents the device which was so constructed, 
and so used, and which was made, they say, 
by James Armsti'ong, in 1857. a neriod before 
complainant claims to have invented his Qu- 
vice. As bearing upon the date of the ex- 
istence of the model, and the construction of 
the device, and its public use, tlie depositions 
of eighteen witnesses were taken by the par- 
ties, twelve by the respondents, and six by 
the complainants. Of the respondents' wit- 
nesses, six testify in relation to the model. 
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and eight in relatiou to the device. The six 
witnesses of the complainant were all exam- 
ined in relation to th6 alleged constmction and 
use of the device. 

As to the model: James Armstrong testi- 
fies, that he made it in 1857, and that it repre- 
sented the machine he made and used in 1845 
and 1846. "William Armstrong testifies, that 
he saw the model in 1857. Ruhy E, Lucas 
testifies, that she saw the model in 1S60, un- 
der peculiar circumstances, and placed upon 
it the hiitials of herself and friend, which she 
finds upon it now. John G. Sherwood testi- 
fies, that he saw it in the spring of 1862. Olin 
Armstrong testifies, that he saw the model in 
ISGl or 1802. Ii-win E. Harris, that he saw 
it in 1863. This testimony would seem to es- 
tablish the existence of the model at a period 
as early as 1857. 

The testimony offered by the respondents, 
to establish the existence and public use of 
the device, is as follows: James Armstrong 
testifies to the constmction and use of the de- 
vice in the latter paxt of 1845, or fore pari 
of 1846. William H. Armstrong testifies to 
the use of the device, about the same time; 
he also gives a general description of it. Rob- 
ert A. Gettings testifies, that he helped mate 
the device; that he furnished the plank; and 
gives a general description of it, but does .not 
remember all its parts, and also testifies to 
the use of it George A. Mead, testifies to 
the use of a long box, from five to eight feet 
long, with an upright at one end; saw Arm- 
strong repairing it, with a pipe at one end. 
William Quykendall testifies, that he went to 
look at Armstrong's mill, and saw there a 
wooden heater in a rough state. This was 
before he put steam in his mill, which was 
in 1847. F. W.-O wings testifies, that he drew 
a load of straw to the mill, which was put into 
a box, which was used for filtering or clearing 
water. The box was square one way, and 
long the other, with a spout on one end of it, 
resembling the model of 1857. David Ti-ueell 
testifies, that he heard William Armstrong 
.speak of the heater that he was going to have 
put in the mill; didn't say whether it was 
wooden or no; but didn't know that it ever was 
put in. James S. McCai-rell testifies, that, in 
1867, William Armstrong told him his brother 
had a similai- machine in successful operation, 
several years before that, at his saw mill, 
made of wood; heated the water, and removed 
the mud before it went into the boiler. Ste- 
phen R. Harris testifies, that he saw the model 
in 1869, and James Armstrong then told him, 
that it represented a heater and filterer he had 
made many years before that, in a steam mill 
in Huron county; that it was of wood, and 
worked well in practice. 

The testimony offered by the complainants 
to disprove the existence and public use, of 
the device, as claimed by the respondents is, 
first, the deposition of John Collins, who testi- 
fies that he assisted in putting up the works, 
setting the enging, and fixing the machinery 
for stai-ting the grist mill; that the heater used 



there was of sheet-copper, and used for five 
months, up to the time he left, and there was 
nothing of the kind described by Armstrong 
used while he was there. Seymour N. Sage, 
who testifies that he commenced working for 
Armstrong, Long & Gettings, to the New 
Haven Mills, in the fall of 1845, and worked 
there till the 1st day of December, 1846; that 
he helped get out the timber, and put up tlie 
saw-mill frame,: late in the winter, or early 
in the spring, of 1846, and helped put in a 
steam engine, a tub-shaped iron heater, used 
from the time it was put up until he left in 
December; that they never used the device 
described by Armstrong in that or any mill. 
John and William Armstrong were the own- 
ers while he was there. Corydon Curtiss tes- 
tifies, that he was frequently at the mill, from 
1846 to 1847; saw Seymour Sage there, saw 
cast-iron heater, but did not see wooden one; 
thinks if one had been used, would have seen 
it; cast-iron heater used as long as he recol- 
lected the mill, and don't recollect of ever 
seeing any other heater used in the mill. 'Bus- 
sell Cuxtiss testifies that he lived near the mill 
from 1845 to 1847; was acquainted with Sey- 
mour N. Sage, who sometimes ran Uie engine, 
and sawed in steam mill about eight months; 
taught Sage how to run the saw mill; recol- 
lects sometiiing they called a beater; thinks 
it was made of iron; it was removed he 
thinks, in March, 1847, and thinks he put the 
heater in the wagon, and thinks he would 
have seen the wooden heater if it had been 
there. David Turcell testifies^ that he work- 
ed in Armstrong's mill in January, 1846; 
that he worked there about eight weelis; an 
u-on heater was used while he was there; no 
other was used; don't think Seymour N. Sage 
worked there while he was there; quit before 
he came; heard Ai-mstrong spealc of getting 
another heater; didn't say wjiether it was to 
be a wooden one or not, and don't know whetli-* 
er he ever put it in. Asher Taylor testifies, 
that he owned an interest in the mill during 
the time that Finch owned an interest in it. 
'T bought after he did, and sold before he ■ 
did." Thinlis he purchased in May, 1846, and 
sold last of August or in the fall, but not cer- 
tain whether 1846 or 1845; an iron heater 
used while he was there, and no other that he 
remembers while he owned the mill; if there 
had been a wooden one, would likely have 
recollected it George W. Benard testifies, 
that he is a machinist lived within three- 
fourths of a mile of the mill; worked in it 
while it was owned by WiUiam Armsti-ong 
and Finch, and when Mr. Sage was there; 
began the latter part of April or May, and 
worked till July; about a year after, worked 
for Taylor; tore out fore-bay and engine tim- 
bei-s; supposed the heater made of cast iron; 
no other ui use while he was tliere; if wooden 
heater had been there, he thinks he would 
have knoi,\'n it 

Having thus shown what the evidence upon 
these points is, does it establish the fact, that 
the patentee was not the first and original in- 
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ventor? Tlie presumption of the law is, that 
he was the first and original inventor, and it 
oasts upon the respondents, who deny it, to 
show by clear and satisfactory proof, that he 
was not. The evidence, in regard to the ex- 
istence of the wooden heater at tlie Armstrong 
mills, is veiy conflicting. On the one hand, 
the witnesses state it was there and used; on 
the other hand, they say that no such heater 
Avas there. Two of the witnesses for the re- 
spondents say they made the device; yet,, on 
the other hand, witnesses, who are not im- 
peached, say they worked there, during the 
time that it is claimed to have been made, and 
the time when it is said to have been used, 
and no such heater was there; and others say 
they saw it there; and yet others, who were 
frequently there, and familiar with the prem- 
ises, say they never saw any such heater there; 
and if it had been there, they would have been 
apt to have seen it Again, the time when it 
is claimed this wooden heater was used, was 
seventeen or eighteen years before the wit- 
nesses were testifying, and nothing is heard 
from it, until eleven or twelve years after- 
ward, when it is claimed that a model of it 
was made; but, then, no effort is made to 
procure a patent for it, or to put it into use, 
for more than ten years after the making of 
the model. And it is a matter not to be for- 
gotten, that James Armstrong, in 1868, took 
out a patent for a device different from that 
of the model of 1857, which he claims repre- 
sented his invention of 1845 or 1846, and that 
afterward, in 18C9, he took out a patent for 
substantially the same invention represented 
by said model. If the making of the model 
constituted invention, I should hold, that the 
proof established the fact, that .Tames Ai-m- 
strong was the prior inventor; but that does 
not constitute invention, and it can only be 
used as an item of testimony, reflecting upon 
the making and using of the wooden heater 
in 1845 or 1846. Taking it in connection with 
the testimony on that point, and weighing all 
the testimony together, I cannot say, that it is 
of that clear and satisfactoiy chai-acter, as re- 
quires me to flnd that James Armstrong in- 
vented the device, as claimed, in 1845 or 1846. 
It results, therefore, from these flndings, 
that respondents infringe the fii-st and second 
claims of the second patent; but do not in- 
fringe the fii'St and third patents, as alleged in 
the complainants' bill. 
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Circuit Court, S. D. New York. April, 1856. 

Depositjon — Solicitor's Pees — Costs. 

1. Under the act of February 26, 1853 (10 
Stat. 162), the item of $2.50, allowed as costs 

1 [Reported. by Samuel Blatehf ord, Esq., and 
here reprinted by permission.] 



to a solicitor for each deposition taken and ad- 
mitted as evidence in a cause, is not taxable in 
an equity suit, except for the deposition when 
admitted on a final hearing. 
[Cited in Troy Iron & Nail Factory v. Corn- 
ing, Case No. 14,197; Jennan v. Stewart, 
12 Fed. 278; Wooster v. Handy, 23 Fed. 
57; Spin V. Cellnloid Manuf g Co., 28 Fed. 
870; Cahn v. Monroe, 29 Fed. 675; "Wine- 
gar T. Cahn, Id. 677; James DalzeU's Son 
& Co. Y. The Daniel Kaine, 31 Fed. 747; 
Central Trust Co. v. Wabash, St. L. & P. 
R. Co., 32 Fed. 686; Ingham v. Pierce, 37 
Fed. 647; Hake v. Brown, 44 Fed. 734; 
Ferguson v. Dent, 46 Fed. 90; Atwood t, 
Jaques, 63 Fed. 561.] 

2. The distinction between an affidavit and a 
deposition, considered. 
[Cited in Indianapolis AVater Co. v. American 
Straw-Board Co., 65 Fed. 535.] 

This was a bill [by Charles N. Stimpsou 
and others against Alanson E. Brooks] to 
stay the infringement of lettei-s patent. A 
motion was made on the bill, supported bj' 
affidavits, for an injunction. The motion wa& 
opposed by the answer of the defendant, and 
by affidavits on his part. Mr. Justice Nel- 
son, before whom the motion was made, de- 
nied it, with costs. The defendant charged, 
in his bill of costs, for these affidavits, as fol- 
lows: — "14 depositions of witnesses, read in 
opiDosition to the motion, at $2 ^Vioo each, 
$35;" and the clerk allowed the charge, on 
taxation. The plaintiffs now moved the court 
to set aside the taxation, as not authorized 
by law. The above item was the sole item of 
costs allowed on taxation. 



BIOTTS, District Judge. If this motion pre- 
vails, the order of the court awarding costs 
becomes, in effect, nugatory. 

Deposition is a generic expression, embra- 
cing all written evidence verified by oath, 
and thus includes affidavits; but, in legal 
language, a distinction is maintained, in 
courts of law and chancery, between deposi- 
tions and affidavits. A deposition is evidence 
given bj' a- witness under interrogatories, oral 
or written, and usually written down by an 
official person; while an affidavit is the jnere 
voliintary act of the party making the oath, 
and may be. and generally is, taken without 
the cognizance of the one against whom it i& 
to be used. Bae. Abr. "Affidavit"; Jac. Law 
Diftt. "Affidavit" and "Deposition"; Wyatt, 
Pract. Reg. c. 7. 

Congress recognizes a distinction between 
the two methods of proof, by conferring au- 
thority on particular public officers to take 
affidavits and depositions. Coiik. Prac. 56, 
253; Law, Prac. 41, 154. 

The supreme court, in its rules, uses the 
terms "affidavits" and "depositions" as con- 
vertible expressions. S. C. Rules 9, 13. 21, 
32, at law. In its equity niles, it marks the 
distinction more precisely. Rule 80. This 
court, in its rules in equity, includes under 
the description of depositions, affidavits of- 
fered to support the bill or the defence, in 
injunction cases (Rules of 1833. 105, 106) ; and,. 
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anterior to February 2Gtli, 1853, costs were 
taxed, iu this court, to solicitors, for tlie 
preparation of affidavits read in injunction 
causes, under the rules authoriKing the use 
of depositions. According to tliat usage, the 
charge in question would have heen a legiti- 
mate item for taxation, at the rate of allow- 
ance then sanctioned. It is now sought to he 
taxed as a particular authorized by the act 
of congress of February 26, 1853 (10 Stat. 
1G2). 

The provisions of that statute are: "'In a 
trial before a jury, in civil and criminal 
causes, or before referees, or on a final hear- 
ing in equity or admiralty, a docket fee of 
§20." "In cases at law, where judgment is 
rendered without a jury, .?10, and .?5 where a 
cause is discontinued." "For each deposition 
taken and admitted as evidence in the cause, 
.?2.50." And the act peremptorily directs, 
that "no other compensation shall be taxed 
and allowed" to solicitors, &c. This enact- 
ment is not left open to any liberality of in- 
tendment, but must be rigorously enforced, 
conformably to the mandate of congress. 

This whole provision covering taxable pro- 
ceedings has, manifestly, direct relation to 
those which are final in the cause, and not 
to interlocutorj' or incidental ones, so familiar 
in.oxn* practice, however necessary they may 
be to its progress. That branch of practice, 
as a ground of remuneration to attorneys and 
solicitors, is abrogated by the statute, in so 
far as their compensation is chargeable upon 
the adverse party. 

The expenses in question accrued on a mo- 
tion for a preliminaiy injunction, which was 
in no way conclusive upon either party as to 
the merits of the canse; and, in that condi- 
tion of the pioceeding, the charge cannot be 
brought within the grant of costs made in the 
statute. The court, in its order made upon 
the motion, treated it as preliminary only, 
and not one on final hearing. It is the costs 
on final hearing alone, which are by the stat- 
ute chargeable by one party against the other. 
Had these affidavits, in such state of the 
cause, been admitted in evidence, I should 
have no doubt that, although not in strict 
legal nomenclature depositions, they might be 
regarded as within the intention of congress, 
and be taxable under the denomination of 
depositions; but I can find no warrant in the 
act for their taxation against the plaintiffs, 
xmder the facts of the case, ev"n if they had 
been brought in under a formal commission 
issued in the cause, or had been taken de 
bene esse under the 30th section of the ju- 
diciary act, I consider the item as not tax- 
able, because the proofs were not admitted on 
a final hearing of the cause, without consid- 
ering it of moment whether they can be aij» 
propriately termed depositions. 

The taxation of ?35 for the depositions in 
question must be set aside. 
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Case No. 13,455. 

STIMPSON V. POND. 

[2 Curt. 502.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1855. 

Patents — PexaI/ Aotiox — Limitation — Statute 
— Repea l — Penalty. 

1. The two years' limitation of suits for pen- 
alties contained in the 32d section of the crimes 
act of April 30. 1790 (1 Stat. 119), is repealed 
by implication by the 4th section of the act of 
February 28, 1839 (5 Stat. 332), which extends 
the time to five years. 

[Cited in TJ, S. v. Cook. 17 Wall. (84 U. S.) 
173; U. S. V. Brown, Case No. 14,665.] 

2. The penalty of not less than one hundred 
dollars, provided in the fifth section of act of 
Augnst 29, 1842 (5 Stat. 544), for the offence 
of marking the word "patent^" on unpatented 
articles, is a penalty of one hundred dollars, 
and no more. 

[Cited in brief in Hankins v. People, 106 111. 

630, 634; Illinois Cent. R. Co. v. People, 

143 111. 437, 33 N. B. 173.] 
[Cited as to form of action in U. S. v. Morris, 

Case No. 15,814.] 

At law. 

air. Choate and C. P. Curtis, Jr., for plain- 
tiff. 
S. E. Sewall, contra. 

CURTIS, Circuit Justice. This is an ac- 
tion of debt, founded on the act of August 
29, 1842, § 5, to recover penalties for marking 
the word "patent," on an unpatented article, 
for the purpose of deceiving the public. The 
defendant has pleaded that the causes of ac- 
tion did not accrue within two years. In sup- 
port of this plea he relies on the thirty-second 
section of the crimes act of April 30, 1790, 
which limits suits for penalties to two years 
after the fine or forfeiture incurred. The 
foiu-th section of the act of February 28, 1839 
(5 Stat. 322), enacts, that no suit or prosecu- 
tion shall be* maintained for any penalty or 
forfeiture, pecuniary or otherwise, accruing 
under the laws of the United States, unless 
the same suit or prosecution shall be com- 
menced within five years from the time when 
the penalty or forfeiture accrued. The de- 
fendant insists that notwithstanding this last 
act, the former is still in force. His counsel 
argues that there is no express repeal; that 
repeals by implication are not allowed unless 
the implication is necessary; that there is no 
inconsistency between the two laws, because 
the last does not declare that these actions 
may be brought at any time within five years, 
but only that they shall not be brought after- 
wards; and if not brought after two years, 
according to the act of 1790, they will not be 
brought after five years. 

This course of reasoning is not satisfactory 
to my mind. The third section of the act of 
1839, enacts: "That all pecuniary penalties 
and forfeitures accruing under the laws of 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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the Uuitud States, may be sued for and recov- 
ered ill auy court of competent jurisdiction 
in the state or district where such penalties 
or forfeitures have accrued, or in which the 
offender or offenders may be found." Then 
follows the fourth section, limiting such ac- 
tions to five years. It is not true, therefore, 
in point of fact, that this act merely prohib- 
its actions after five years. It first enacts 
that they may be brought, and then limits 
the time within which they may be brought. 
These two sections must be taken together, 
as much as if the fourth was merely a pro- 
viso to the third. In effect they declare the 
will of the legislature that these actions may 
be brought, in the competent court, within 
five years. But if this third section were not 
in the act, it would still be true that, an act, 
limiting these actions to five years, is neces- 
sarily inconsistent with one which limits the 
same actions to two years; for if the two 
years* act operates, the five years' act can 
liave no operation. The plea of the statute 
of limitations is, therefore, bad. 

The defendant further objects that debt 
will not lie for a penalty under the act of 
18i2, because it is of uncertain amount. The 
description of the penalty in the act is, "a 
penalty of not less than one hundred dollars." 
This is certainly an anomalous provision. 
After a good deal of reflection I am of opin- 
ion it does not authorize the infliction of a 
greater penalty than one hundred dollars. 
Power to inflict a particular penalty must be 
conferred by congress in such terms as will 
bear a strict construction. The only power 
expressly given by this act is to impose a 
penalty of not less than one hundred dollars. 
This power may be exhausted by imposing a 
penalty of just one hundred dollars. The 
terms of the act do not authorize the inflic- 
tion of a penalty greater than one hundred 
dollars. Is there a safe implication that au- 
thority to inflict a greater penalty was in- 
tended to be conferred? The objections to 
this seem to me too strong to be overcome. 
In the fii-st place, mere implication can hard- 
ly ever be safe ground on which to rest a 
penalty, and when penalties of unlimited 
magnitude are the subjects of the implica- 
tion, the danger of making it, and the im- 
probability of its correctness, are proportion- 
ably increased. It would be difficult to recon- 
cile such an implication with the constitu- 
tional prohibition to impose excessive fines. 
It makes congress, in effect, say that for a 
mere malum prohibitum not of great public 
Importance, any amount of fines might be 
imposed. Such a grant of power, if constitu- 
tional, would not be in accordance with any 
other legislation of congress. For w^here has 
such a grant of power been made? In defin- 
ing the punishment of offences which are of 
the gravest character, and at the same time 



admit of great degrees of aggravation, call- 
ing for corresponding degrees of punishment, 
the uniform habit of congress has been to af- 
fix limits beyond which the courts could not 
pass. To suppose that on this subject of 
patent marks, it was intended, for the first 
time, to depart from correct principles of leg- 
islation, and confer unlimited power over the 
estates of citizens, seems to me a very violent 
assumption. Moreover, on whom is it con- 
ferred? The act does not say whether the 
court or the juiy are to fix the amount of the 
penalt3^ I know of no ground upon which 
the court can assume to itself this power; 
and there seems to be equal difficulty in 
maintaining that the jury are to exercise it. 
By what principles are they to be guided? 
It is not a case where a penal action is given 
to a party injured. If it were, the jury might 
regard the extent of his injury. The act 
does not indicate that there are to be degrees 
of the offence, and it is not perceived that it 
admits of great aggravation. Here, also, it 
is manifest, that if congress has conferred ou 
juries power to inflict penalties to unlimited 
amounts, with no guiding principles to in- 
fluence, much less to govern them, it must be 
admitted to be very extraordinary legislation. 
"As was said by Chief Justice ilarshall (U. 
S. V. Fisher, 2 Cranch [6 U. S.] 300), where 
rights are infringed, where fundamental prin- 
ciples are overthrown, where the general sys- 
tem of the laws is departed from, the legisla- 
tive intention must be expressed with irre- 
sistible clearness to induce a court of justice 
to suppose a design to effect such objects." 
In my judgment, it requires stronger impli- 
cation than is found in the language of this 
act. to bring us to such a conclusion. It 
must be admitted that "a penalty of-not less 
than $100," is not a well chosen expression 
to indicate a penalty of one hundred dollars. 
But a careful examination of this act will 
lessen the weight of any objection drawn 
from this source. Without commenting in 
detail on its language, I will mention that its 
title is, "An act in addition to an act to pro- 
mote the progress of the useful arts, and to 
repeal all acts and parts of acts heretofore 
made for that purpose." When I read this, I 
was somewhat startled, by the information 
it conveys, that the entire legislation on the 
subject of patents had been swept away. 
But I was relieved from all apprehension 
when I examined the act and found that 
though it extended some of the existing laws 
to new cases, it repealed no act or part of act 
whatsoever. 

My opinion is, that this act authorizes the 
infliction of a penalty of just one hundred 
dollars for the offence described; and tliat it 
may be recovered in an action of debt. I 
give no opinion whether such action would 
lie for a penalty of uncertain amount. 
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Case No. 13,456. 

STIMPSON T. RAILROADS, The. 

[1 Wall. Jr. 164.] i 

Circuit Court, Third Circuit. April Term, 1847. 

Patents— Damages— CouxsEL Fees — Appeal — 

EXCEPTIOS. 

1. A jury cannot allow the plaintiff in a pat- 
ent case, as part of his actual damages, any 
expenditure for counsel fees or other charges, 
even though necessarily incurred to vindicate 
the rights given him by his patent, and thoiigh 
not taxable costs. 

[Cited in The Margaret v. The Gonncstoga, 
Case No. 9,070; Oelrichs v. Spain, 15 AVall. 
(82 U. S.) 230.] 

[See Bancroft v. Acton, Case No. 833.] 

2. Where, however, a jury did make such al- 
lowance under a direction from the coui-t, con- 
ceded afterwards to be erroneous, their verdict 
was sustained by way of an exception; the 
misdirection of the court not having been as- 
signed as a reason for new trial, the expendi- 
tures having been proved to be paid, and the 
verdict having attained, though improperly, the 
same result nearly that the court, in its power 
to treble the damages, might have reached in 
a regular way. 

[Cited in Pegram v. Stortz, 31 W. Va. 250, 6 
S. E. 501.] 

Stimpson brought sixteen suits against dif- 
ferent railroad companies or px-oprietors for 
infringing his patent for railroad curves 
[granted September 26,- 1835]. The validity 
of his patent having been settled by a pre- 
vious decision, the only question in these 
cases was the amount of damages "which it 
was agreed should be assessed in all the 
cases by the same jury. As part of the evi- 
dence of damages, the court, upon the au- 
thority of a decision of Judge Story,— Boston 
Manuf'g Co. v. Fiske [Case No. l,681],~and 
with considerable reluctance, allowed the 
plaintiff to prove the value of the time he 
had given, with the amount of the counsel 
fees and other expenses, not taxable costs, 
which he had necessarily paid in the prose- 
cution of these sixteen suits, and, in char- 
ging the jury, directed them, in the language 
of Judge Story, that "they were at liberty, if 
they saw fit, to allow the plaintiff as pai*t of 
his actual damages any expenditures for 
counsel fees or other charges which were 
necessaiily incurred to vindicate the rights 
derived under his patent, and are not taxa- 
ble in the bill of costs." The verdicts which 
were for the plaintiff, shewed by their 
amounts that all these expenses had been as- 
. sussed by the jury, as damages. After the 
verdicts, the defendants, on the one hand, 
moved for a new trial because the damages 
were excessive, though not because of the 
direction of the court on the subject of dam- 
ages. The plaintiff, on the other hand, mov- 
ed to treble these damages as already found. 
In connexion with the last motion it is requi- 
site to state that by an act of congress (Act 
April 17, 1800, c. 25, § 3 [2 Stat. 38]), now re- 
pealed, it was enacted that any person in- 

1 [Reported by John William Wallace, Esq.] 
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fringing a patent "shall forfeit and pay, &c. 
a sum equal to the actual damages sustained 
by the patentee," and by a subsequent act 
(Act July 4, 1S36, c. 357, § 14 [5 Stat. 123]), 
still in force, that where the verdict is for 
the plaintiff, "it shall be in the power of the 
court to render judgment for any sum above 
the amount found by such verdict as the ac- 
tual damages sustained by the plaintiff, not 
exceeding three times the amount thereof, 
according to the circumstances of the ease, 
with costs." 

After full argument by Mr. W. L. Hirst 
and Mr. White, for the plaintiff, and Mr. 
Clarkson and Mr. Saunders TjCwIs, on the 
other side, both motions were now disposed 
of as follows by — 

GRIER, Circuit Justice. I do not think 
that excessive damages, the reason urged for 
a new trial in these eases, is sufficient to jus- 
tify the court in granting the motion, it be- 
ing conceded that the verdict was in accord- 
ance with the directions of the court. As the 
law formerly stood, where the court without 
any exercise of their discretion were com- 
pelled to treble the damages, cases might 
occur in which a court would feel it to be 
their duty to set aside a verdict because the 
damages were excessive. And even then, 
they would i-equire a ease which appealed 
strongly to their sense of justice, before they 
would disregard the opinion of twelve men 
on matters of fact which it was their pecul- 
iar province to decide. Since the act of 
4th July, 1836, the com-t are not compelled to 
treble the actual damages assessed by the 
juiy, but may increase them or not at their 
discretion within that limit. In the exercise 
of that discretion the court will judge^ for 
themselves, and will not increase the dam- 
ages, if in their opinion the jury have al- 
ready exceeded the proper measure. 

There was howevei' a portion of our charge 
to the jury the coi-rectness of which we 
doubted when we gave it, and which on more 
mature consideration we are ready to admit 
was erroneous. It was that which relates to 
the evidence of damages; .where upon the 
authority of Mr. Justice Story, we directed 
the jury, not without an expression of some 
doubt as to the correctness of the law as so 
laid down, that "if they saw fit to allow the 
plaintiff as part of his actual damages, any 
exi)enditures for counsel fees or other char- 
ges, which are necessarily incurred to vindi- 
cate the rights derived under his patent and 
are not taxable in his hill of costs, they 
might say so." t 

If the counsel for the defendants had in- 
sisted on this error as a ground for a new 
trial in these numerous eases, we should 
have felt ourselves compelled to grant , it 
But as in the exercise of the discretion in- 
trusted to us of increasing the damages, we 
may neutralise the effect of this eiTor, we 
think the ends of justice may be attained, 
though somewhat irregularly, without put- 
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ting the parties to the expense and trouble 
incident to so many new trials. 

In thus disposing of both these motions, I 
will take occasion to state why I venture to 
differ from the very learned judge on whose 
authority alone I was induced to give my in- 
struction on this point to the juiy. 

I do not think that the practice of courts 
of admiralty, which Judge Story would seem 
to have had a good deal in his mind, affords 
any pi-oper precedent for courts which are 
governed by the common law. Courts of ad- 
miralty proceed according to the principles 
of the civil law; and costs are awarded at 
the discretion of the judge, and are paid by 
such parties and to such an extent as he 
may judge equitable and right according to 
the circumstances of each case. The rule of 
our law is different. There were no costs 
given at common law, but if the plaintiff did 
not prevail he was amerced pro falso cla- 
more. If he did prevail then the defendant 
was in misericordiil for his unjust detention 
of the plaintiff's right, and therefore was not 
punished M'ith the expensa litis under that 
title. But it being thought exceeding hard 
that the plaintiff for the costs which he was 
out of pocket in obtaining his right, could 
not have any amends, the statute of Glouces- 
ter (6 Edw. I. c. 1) was passed, which gave 
<-osts in all cases where the plaintiff recov- 
ored damages. This was the original of 
costs de incremento; for when the damages 
were found by the jury, the judges held 
themselves obliged to tax the moderate fees 
of counsel and attoi-neys that attended the 
cause. See Bac. Abr. tit. "Costs," A. 

Under the provisions of this statute, every 
court of conmion law has established a sys- 
tem of costs which are allowed to the party 
who succeeds in a cause, by way of amends 
for his expense and trouble in prosecuting 
or defending his suit. It may be true no 
doubt, and is especially so in this countiy 
(Where the legislatm-es of the different states 
have so jealously reduced attoraey's fee bills, 
and refused to allow the honorarium paid to 
counsel to be exacted from the losing party,) 
that the legal taxed costs are far below the 
real expenses incurred by the litigant Yet 
it is all the law allows as expensa litis. If 
the jui-y may, "if they see fit," allow counsel 
fees and expenses as part of the actual dam- 
ages incurred by the plaintiff, and then the 
court add legal costs de incremento, the de- 
fendant may truly be said to be in miseri- 
cordia, being at the mercy both of court and 
juiy. 

In courts governed by the civil law, if the 
court may give costs and expenses accord- 
ing to their discretion to the plaintiff, they 
can also exercise the same discretion in fa- 
vour of the defendant when he has been un- 
justly harassed. If the jury can exercise this 
wide discretion of giving incremental costs 
to a plaintiff under the name of actual dam- 
ages, why should they not be allowed to give 
them to the defendant when he succeeds? 
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He has certainly as good a right to them as 
the i>laintiff, both in law and equity. On 
eveiy principle of morals a plaintiff would 
be as liable to punishment pro falso clamore, 
as the defendant, for the unjust detention of 
the plaintiff's right. If this principle be in- 
troduced from the civil law, both parties 
should have the benefit of it. A defendant 
should not be left to contend with such odds 
against him. In actions of debt, covenant, 
assumpsit, &c. where the plaintiff always 
recovers his "actual damages," he can re- 
cover but legal costs as compensation for his 
expenditure in the suit, and as punishment 
to defendant for his unjust detention of the 
debt. His equity is no gi-eater, nor his in- 
jury of a higher order, where his action is 
for a trespass or a tort. It is a moral of- 
fence of no higher nature to Infringe a pat- 
ent, than to detain a just debt. Why then- 
shall the law give the plaintiff" such an ad- 
vantage over the defendant in the one case, 
and not in the other? There is certainly 
nothing in the act of congress, or in the 
phi-ase "actual damages," which it uses, to 
countenance the doctrine. The term "actu- 
al damages," cannot be construed to mean 
exemplary, vindictive, or punitory damages 
inflicted by way of smart-money, or punish- 
ment of the defendant for fraudulent, mali- 
cious or outrageous wrongs. 

Before 1836, the law compelled the court to 
treble the "actual damages" found by the jury. 
This was intended, no doubt, to punish the 
defendant, and thus indirectly remunei-ate the 
plaintiff' for his extra expenditures in establish- 
ing his patent. This law was found to act 
unequally, for defendants were often found to 
have the prior invention and to have been un- 
justly hai-assed by the plaintiff, and yet they 
recovered nothing but costs. Often where the 
plaintiff recovered, the contention was a bona 
fide one, on the respective interests or titles 
of the parties: it was, therefore, obviously un- 
just in such a contest tliat the plaintiff should 
recover ti-eble damages, if he succeeded, while 
the defendant could recover nothing. It was 
for this reason that the act of 183G submit- 
ted the question of ti-ebliug the damages to 
the discretion of the court, and thus left the 
parties to contend on a more equal field. The 
defendant suffers the infliction of vindictive 
damages only when the court are of opinion 
he has acted unreasonably or oppressively. 

It is a well settled doctrine of the common 
law, though somewhat disputed of late (10 ■ 
Law Rep. p. 49), that a jui-y in actions of tres- 
pass or tort may inflict exemplaiy or vindictive 
damages upon a defendant, having in view 
the enormity of defendant's conduct rather 
than compensation to the plaintiff. Indeed in 
many actions such as slander, libel, seduction, 
&c. there is no measure of damages by which 
they can be given as compensation for an in- 
jury, but are inflicted wholly with a view 
to punish, and make an example of the de- 
fendants. But in no case is the degree of the 
defendant's delinquency measured by the ex- 
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jpenses of the plaintiff in prosecuting the suit. 
The plaintiff, it is tiiie, is thus indirectly com- 
pensated for his expenses; hut it is not this 
measure of defendant's punishment, nor a nec- 
essary element in its infliction. 

The doctrine for -which we here contend 
is supported hy the best authority. Arcam- 
hel V. Wiseman, 3 Dall. [3 U. S.] 30G, which 
Judge Story admits is in conflict ■with him, 
carried it so far as to apply it to cases of 
admiralty, and Judge Story's own decision was 
a complete reversal of a rule which he had 
himself previously established on the authority 
of that case. In a Massachusetts ease (Bar- 
nard V. Poor, 21 Pick 37S-382), more recent 
than any of these decisions. Chief Justice 
Shaw, after remarliing upon the notion that 
iad once prevailed on the subject, says: "It 
is now well settled that even in an action of 
trespass or other action sounding in dam- 
■ages, tlie counsel fees and other expenses of 
prosecuting the suit not included in the taxed 
■costs, cannot he talcen into consideration in as- 
sessing damages." And in another (Lincoln v. 
Saratoga & S. R. Co., 23 Wend. 42o-i35), in 
New York, Chief Justice Xeilson says: "The 
•charge as to expenses beyond taxable costs 
and counsel fees, in conducting the suit, as a 
particular item of damages to be taken into 
the accomit, I am also inclined to think was 
■erroneous. These have been fixed by law, 
which is 'as applicable to cases sounding in 
<!amages as debt." He refers to the case in 
ilussiichusetts, and approves of it "on prin- 
-ciple." 

A case in Connecticut (Liusley v. Bushnell, 
15 Conn. 226), I am aware, is an apparent au- 
thority for a contrary doctrine. But the main 
-question discussed in the opinion of the court, 
Is whether a jury may give vindictive or ex- 
emplary damages in an action for a tort, 
against a defendant who has acted with gross 
neghgence: and the proposition that the plain- 
tiff's counsel fees and expenses should be as- 
sumed as the exact measure of the defendant's 
punishment, seems to have been founded on 
some custom or practice peculiar to the state ■ 
of Connecticut, and not on any principle of the 
•common law. The court was not unanimous, 
and Mr. Justice Waite who dissented from 
the majority, uses some arguments on this point 
wliich I have not seen answered. 

Convinced, therefore, that the doctrine I laid 
■down to the jury on the trial of these cases, 
is not founded on the well established principles 
•of the common law. and that it would work 
Inequality and injustice, I take this opportunity 
to retract it: and say that hereafter, such evi- 
■<lence as was then given, will not be objected 
to, if permitted to go to the jury, nor will 
the court instruct the jury, "that they are 
sit liberty- if they see fit, to allow the plaintiff 
4is part of his actual damages, any expenditures 
for counsel fees, &c. incurred to vindicate his 
rights and not taxable in the bill of costs." 
If such expenditures are proper elements of 
actual damages, the jury should have no dis- 
cretion to omit them: if not, the juiy should 



not be permitted to add them. It is a prin- 
ciple of too much importance to be submitted 
to their arbitrary discretion. In almost every 
instance where I have seen it done, they have 
assessed more than treble the amount of actual 
damages, while the court have been called on 
to add to the injustice, by trebling them again. 
Patentees should be protected liberally by the 
law: but their wrongs should not be made 
subject for speculation and extortion. 
Both rules dismissed. 

[For other cases involving this patent, see 
Philadelphia & T. R. Co. v. Stimpson, 14 Pet. 
(39 U. S.) 448.] 
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STIMPSON V. ROGERS et al. 

[4 Blatchf. 333.] i 

Circuit Court, D. Connecticut. July 8, 1859.^ 

Patents — Issue to ExEOUTon — Trust — Action* 
Foit IsFiiixoEMENT— Parties. 

1. Under the tenth section of the patent act 
of July 4, 1836 (5 Stat. 121), where an inventor 
dies before a patent is granted for his inven- 
tion, leaving a will whicli devises the property 
in the invention, a patent granted for the in- 
vention, to liis executor, describing him as such, 
and on his application as executor, is valid, 
although the patent does not state that it is 
granted in trust for the devisees in the will. 

[Cited in Northwestern Fire Extinguisher Co. 
V. Philadelphia Fire Extinguisher Co., Case 
No. 10,337.] 

2. The act recognizes an invention as prop- 
erty which goes to the heirs at law or devisees 
of the inventor by a patent to be granted to 
his administrator or executor, as trustee for the 
persons entitled. 

3. The trust declared by the law is implied 
from the existence of the facts which create 
the trust. 

4. Where one person has the legal title to a ? 
patent, and another person has an equitable 
right in it, both should be joined as plaintiffs, 
in a suit in equity on it, for an injunction -and 
an account, founded on an infringement. 

This was a demurrer to a bill in equity. 
The bill was filed by Sophia E. Stimpson, in 
her own right, and as trustee of Julia M. 
Colburn, and the said Julia M. Colburn, in 
her own right, against Rogers, Smith & Co., 
a Connecticut corporation, and William Rog- 
ers, George W. Smith and Elisha Colt. The 
bill set forth that one James Stimpson, in his v 
lifetime, was the inventor of an improve- 
ment in the making of ice pitchers, and died 
without making application for a patent for 
the same; that, by his last will and testa- 
ment, he gave all his property to the plain- 
tiff Sophia E. Stimpson, two-thirds for her 
own use, and one-third for the use of the 
plaintiff Julia M. Colburn j that the plaintiffs 
were daughters of James Stimpson; that, 
by the will, James H. Stimpson, a son of the 
testator, was appointed executor; that James 
H, Stimpson, as such executor, made appli- 
cation to the patent office for a patent for 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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the improvement; that the patent was is- 
sued LOctober 5, 1S58, No. 21,717], granting 
to James H. Stimpson, executor, and his as- 
signs, for the term of fourteen years, the ex- 
elusive right to the improvements; that, aft- 
er the issuing of the patent, James H. Stimp- 
son, the patentee, sold and assigned to one 
Mcl^eay all the right, title and interest which 
he had to the patent, and Sophia B. Stimp- 
son also sold and assigned to McLeay all 
the right, title and interest which she had 
to the patent; and that, subsequently, Me- 
Leay sold and assigned to the plaintiff Sophia 
E. Stimpson, all the right, title and interest 
which he had in and to the patent. The 
bill prayed for an injunction and an ac- 
count, 

INGERSOLL, District Judge. Two causes 
of demurrer are relied on in this case: First. 
" That it appears by the bill, that the patent 
was not legally issued, and is, therefore, 
void. Second. That, if it was legally issued, 
Julia M. Colburn should not have been made 
a party plaintiff in the bill. 

The tenth section of the patent act of 
July 4, 1836 (5 Stat. 121), provides, among 
other things, that, where any person shall 
have made any new invention, discovery or 
improvement, on account of which a patent 
might, by virtue of that act, be granted, and 
such person shall die before any patent shall 
be granted therefor, the right of applying 
for and obtaining such patent shall devolve 
on the executor or administrator of such per- 
son, in trust for the heirs at law of the 
deceased, in case he shall have died intes- 
tate, but, if otherwise, then in trust for 
bis devisees, in as full and ample manner, 
and under the same conditions, limitations 
V and restrictions, as the same was held, or 
might have been claimed or enjoyed, by 
such person in his lifetime. This act of con- 
gress recognizes a new and useful invention 
or discoveiT made by any one as property, 
which, in case of the death of the inventor 
without a will, goes to his heirs at law, by a 
patent in the name of the administrator, as 
tioistee for such heirs at law, and, in ease of 
the death of the inventor leaving a will, 
goes to the person or persons to whom the 
same is given by the will, the exclusive right 
to use the invention being secured to the 
person or persons to whom such property is 
given by the will, by a patent in the name of 
the executor, who is to hold the legal title 
in trust for the person or persons to whom 
the property is given by the will. 

The bill shows, that James Stimpson made 
the invention in question; that it was new 
and useful; that he never obtained a pat- 
ent for it; that he died, leaving a will; that, 
by that will, he gave all his property, includ- 
ing his property in the invention, to the 
plaintiff Sophia E. Stimpson, two-thirds 
thereof for her own use, and one-third there- 
of for the use of the plaintiff Julia M. C!ol- 
burn; that James H. Stimpson was appoint- 



ed executor of the will; that James H. Stimp- 
son, as such executor, made application for 
a patent, with a specification showing that 
the invention was the invention of the tes- 
tator; and that a patent was granted to 
"the said James H. Stimpson, executor as 
aforesaid," that is, executor of James Stimp- 
son, securing the exclusive right to the in- 
vention for fourteen years. Upon the above- 
recited facts, no one could lawfully apply 
for a patent except James H. Stimpson, the 
executor of the last will and testament of 
James Stimpson. As such executor, he did 
apply for a patent. No patent could be 
granted for an invention discovered and 
made by James Stimpson, except to "James 
H. Stimpson, executor as aforesaid." The 
patent was so issued. Although so issued,, 
it would be of no avail, unless it was grant- 
ed to him, as such executor, in trust for 
those to whom the property in the iaventiou 
was given by the will; and the question is— 
was it so granted? 

It is claimed, that it was not so granted in 
trust, for the reason that it is not expressed, 
in the patent, to be in trust for Sophia E. 
Stimpson and Julia M. Colburn, to whom the- 
property in the invention was given by the 
will, and that, therefore, the patent was not 
legally issued- It is not necessary, in order 
to create, in a grant, a trust in favor of a 
third person, that the express words "in 
trust for such third person," should be used 
in the grant. A trust may be created, and is 
created, not only by express terms, but, also, 
by implication. It may be created by the 
use of such terms as clearly show that a 
trust was intended. It may be implied. 
There is no necessity to express, in direct 
terms, by the use of a particular set of 
words, what is clearly shown and necessari- 
ly implied, by law, by the use of certain 
other terms, what the whole scope of the 
grant clearly shows the intention to be. 
The patent law declares, that where a pat- 
entable invention has been made, and the 
person making it dies without obtaining a 
patent, the right of obtaining the patent 
shall devolve on the executor, in trust for the 
devisees. The law, when the facts appear, 
that a patentable invention has been made, 
that the person making it died without tak- 
ing out a patent, that he made a will and 
appointed an executor, that such executor, as 
executor, made an application for a patent 
for the invention of the testator, and not 
for his own invention, and that the patent 
for the invention of the testator was granted 
to the executor, as executor, creates the 
trust, that it is for the use and benefit of 
those to whom the property in the invention 
was given by the will. An executor is a 
trustee for the legatees under the will. 1 
Williams, Ex'rs, 157. It follows, therefore, 
that what he does, as executor, in relation 
to any property given by the will, he does in 
trust for those to whom such property is 
given by such will. The patent was, there- 
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fore, issued in conformity to law and is a 
valid patent. 

Is Julia M. Colburn a proper party plain- 
tiff in the bill? Sophia E. Stimpson has now 
the legal title to the patent. Julia M. Col- 
burn has no legal right in the patent. She 
cannot be a party plaintiff, in an action at 
law, for an infringement of the rights se- 
cured by the patent. She has, however, an 
equitable right to one-third of the patent. 
Sophia B. Stimpson holds one-third of the 
patent for the use and benefit of Julia M. 
Colburn— in trust for her. Her rights are 
seriously affected by the infringement of the 
defendants. Where one person has the legal 
title to the patent, and another person has 
an equitable right in the same, and a suit in 
equity is instituted, cwnplaining of an in- 
fringement, and seeking an injunction and 
an account, the person having the legal right 
and the one having an equitable right which 
has been violated, should Join as- plaintiffs. 
This is the universal course. 

"With this view of the case, it must be held 
that the bill is sufficient. 
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Case ITo. 13,458. 

STINGLE'S CASE. 

District Court, E. D. Pennsylvania. Sept. 4, 
1863. 

Armv— Liability to Draft— Habeas Coupus. 

1. Under the act of March 3, 1863, § 3 [12 
Stat. 731], if a married man over thirty-five 
years of age were enrolled and drafted in the 
first class, he might be discharged by a federal 
court on habeas corpus. 

2, A person illegally conscripted into the fed- 
eral army may be discharged on habeas corpus. 

[Cited in Briglitley's Dig. 51, 440, to the points 
as given above. Nowhere reported; opinion 
not now accessible. Decided by CADWALA- 
DER, District Judge.] 



STINSON (GASS v.). See Cases Nos. 5,260- 
5,262. 



Case Wo. 13,459. 

STINSON V- HILDRUP et al. 

[8 Biss. 376.] i 

Circuit Court, N. D. Illinois. Dec, 1878. 

Pleading in Equity — Sigxature.by ConxsEi. — 
Solicitor. 
Where an attorney of this court signs a bill 
as solicitor for complainant, this is a sufficient 

1 [Reported by Josiah H. Bissell, Esq., arid 
here reprinted by permission.] 



(Case No. 13,459) STINSON 

compliance with the 24th equity rule, which re- 
quires all bills to be signed by counsel. 

[Appeal from the district court of the Unit- 
ed States for the Northern district of Illinois.] 

[This was a bill in equity by James Stin- 
son against Jesse S. Hildrup and others.] 
A motion was made in this case, in the dis- 
trict court, by the defendants to dismiss the 
bill for want of the proper signatures of coun- 
sel; and there was also a cross motion by the 
complainant to amend the bill by adding to 
the signature the words, "of counsel." On 
the loth of November the court allowed the 
former motion, and disallowed the latter. 
Thereupon, the plaintiff made a motion to set 
aside this order, which was overruled by the 
district judge. [Case unreported.] Appeal to 
the circuit court. 

John I. Bennett and J. 0; Dunlevy, for com- 
plainant. 
A. B. Mason, for defendants. 

DRUMMOND, Circuit Judge. The ques- 
tion is whether the order made by the court 
on the 15th of November was correct The 
bill is signed by the complainant in his own 
person, and by J. C. Dunlevy and John I. 
Bennett, "solicitors for complainant" The 
reason of the decision of the court seems to 
have been because of the addition made to the 
signatures of Messrs. Dunlevy and Bennett, 
"solicitors for complainant," instead of the 
words, "of counsel," or "counsel for complain- 
ant" 

The defendants insist that it is not a suffi- 
cient compliance with the rule— for a person 
who is a counselor of the court to state that 
he is a solicitor for the complainant, but that 
he should state that he is "of counsel for the 
complainant" The 24th rule in equity is as 
follows: 

"Every bill shall contain the signature of 
counsel annexed to it, which shall be consid- 
ered as an affirmation on his part that upon 
the instructions given to him, and the case 
laid before him, there is good ground for the 
suit in the manner in which it is framed." 

Of course this rule is obligatory in all cases, 
and it may be said, that no bill is complete 
unless it is complied with. It is not ques- 
tioned, as I understand, that J. C. Dunlevy 
and John I. Bennett were at the time they 
appended their signatures to the bill, coun- 
selors of the court; but it is claimed that as 
they appear simply in the character of solic- 
itors it is different from that of counselors. 
The authorities which have been referred to 
by the counsel of the defendants are, most of 
them, from the English, courts where, as is 
well known, there is a distinction between at- 
torneys, solicitors and barristers, and it might 
be a very proper practice in courts where 
there was this distinction that there should 
be added to the signature the description of 
that part of the profession to which the per- 
son belonged, whether a solicitor, an attorney, 
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or a barrister, but tlaere is no such distinc- 
tion in our courts and under our practice; 
and the reason of the rule requiring the de- 
scription of the person to be added ceasing, 
tlie rule itself, it would seem, ought to ceasv.-. 
An attorney regularly admitted to practice in 
this court, is a counselor of the court within 
the 24th rule. A distinction is sometimes 
made as to these terms which is purely arui- 
trary, between proceedings in equity and at 
<'ommon law. The practice of the bar gen- 
erally is, when a member signs a common 
law pleading it is as attorney; if an equity 
pleading, he signs it as solicitor. But this 
is a distinction arising merely from the two 
kinds, or modes of proceeding. He is coun- 
sel, and attorney, of the court in which soever 
form he appends his signature. In common 
law proceedings we speak of the actor or 
party bringing the suit as plaintifiE and in 
equity proceedings as complainant; but in 
point of fact this is a distinction without a 
difference. The complainant in the equity 
proceeding is the "plaintiff" as the plaintiff 
in the common law proceeding is the "com- 
plainant." They are convertible terms, al- 
though for the purpose of distinguishing 
whether the suit is at law or in equity, dif- 
ferent names are sometimes used. In the 
e'quity rules of the supreme court, the actor 
is always called plaintiff, and not complain- 
ant. 

It will be observed that the 24th rule does 
not reqiiire that the party signing as counsel 
shall give any character to- his signature. It 
does not say that he shall designate that he 
is of counsel, or solicitor, or an attorney, but 
simply that his signature shal be annexed to 
the bill. "The bill shall contain the signatux'e 
of counsel." It miglit be a matter of grave 
doubt, whether, in point of fact, the true con- 
struction of this rule, if a counselor of the 
court did actually append his signature to the 
bill, would require him to describe himself in 
a.ny other way than what might be inferred 
from the mere signature itself. 

I am somewhat at a loss to know what is 
the distinction, under our practice, between 
the terms, "solicitor" and "counselor." .1 
should be veiy much inclined to think that if 
there were the signature of counsel to the bill, 
whether he was described as "counselor," as 
"solicitor," or as "attorney," that the descrip- 
tion might be rejected as surplusage, and that 
it would stand as a compliance with the rule. 
But, however this may be, it seems to me 
clear that if the signature is that of a coun- 
selor of the court, and he is described as so- 
licitor, that the bill ought not to have been 
dismissed on the motion of the defendants; 
but that the cross-motion of the complainant 
ought to have been allowed, and the words, 
"of counsel for the complainant" have been 
permitted to be added" to the signatures of 
ilr. Dunlevy and Mr. Bennett. I am, there- 
fore, of opinion that the order of the district 
court made on the 15th of November ought to 
he set aside. 



Case ISTo. 13,460. 

STINSON Y. WYMAN et al. 

[2 Ware (Day. 172) 176.] i 

District Court, D. Maine. Dec. Term, 1841. 

SuippiSG — Liability of Ownek — Ex Coxtijactit 

— Ex Delicto — Abandonment— Maine 

Statute. 

1. By the commoa law, the owners are respon- 
sible for all the obligations contracted by the 
master, wliether arising ex contractu or ox de- 
licto, witliin tlie scope of his authoritj' as mas- 
ter, to their full extent. 

[Cited in Thompson v. Hermann, 3 N. W. 
583, 47 Wis. 610.] 

2. But, by the general maritime law of E\i- 
rope, tlieir liability for his obligations ex delicto 
is limited to the amount of tlieir interest in the 
ship and cargo, and by abandoning these they 
are discharged from all personal responsibility- 

3. Rev. St. Me. c. 47, S 8 (and Act 1821, c. 
14, § 8), limit tlie responsibility of the owners 
"for any embezzlement, loss, or destruction, by 
the master or mariners, of any goods or mei"- 
chandise or any property put on board a ship 
or vessel," to the amount of tlieir interest in the 
ship and freight. The reason and policy of tlie 
act extend the exemption so as to include losses 
occasioned by the negligence of the master or 
crew, as well as those directly caused by their 
wrongful act. This construction makes the 
act conformable to the general maritime law, 
and the owners by abandoning the ship and 
freight will be dischai-ged from personal re- 
sponsibility. 

This was a libel on a bill of lading against 
the owners of the schooner "Waldo. 

Sewell & Howard, for libellant. 
Mr. Groton, for respondent. 

WARE, District Judge. This is a libel in 
personam founded on a bill of lading, against 
the master and owners of the schooner Wal- 
do, and arising out of the same voyage as is 
described in the case just decided. [Case 
No. 17,056.] The libellant shipped on board 
the Waldo, Wm. C. Wyman, master, twenty- 
eight barrels of No. 1 Magdalen herring, and 
twenty barrels of potatoes, consigned to 
Capt. MeiTill, the former master, and his as- 
signs, for a market, he to have for freight 
half the profit for which the goods w^ere sold, 
above the invoice price. At Key West no 
sales could be made, but on their arrival at 
Atakapas, six baxTels were sold by a barter 
tiude, for iive barrels of molasses, the mo- 
lasses being valued at twenty cents a gal- 
lon or six dollars a barrel. The rest were so 
much injured that they were unsalable at 
any price, and were brought back to Phips- 
burg, where they were found to be entirely 
ivortbless and thrown into the dock. Tlie 
potatoes were wholly rotten, and the emiity 
barrels sold at fifty-five cents each. The 
goods were carried on deck, and the potatoes 
were spoiled by exposure to wet and the 
frost. Magdalen herring is an article that 
has lately come into the market. They are 
dry salted, and when carried by sea are 
stowed with the bungs of the bar^rels down, 
or holes are bored in them, to drain off the 

1 [Reported by Edward H. Davies, Esq.] 
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pidde; because unless they are tept dry 
lliey are spoiled in a short time. Some evi^ 
denee was introduced to show that this kind 
of herring is of so perishable a nature, that 
it will not, under any circumstances, bear a 
sea-Yoyage into a warm latitude. One wit- 
ness, Capt "Webb, says that in 1839 he carried 
100 barrels from Bath to Martinique; that 
they were carefully and well secured under 
deck, and on his arrival they were all found 
to be entirely ruined and worthless; and 
that the same season there were several ves- . 
sels at that place with these herring, and 
all, without a single exception, were spoiled; 
and he states that he had never known any 
of that kind of herring arrive at the West 
Indies in good condition. But these were 
all of the fares of 1839, and it appears from 
the testimony of their witness and also from 
tliat of Captain Bailey, who was examined 
for the libellant, that the fares of 1839 were 
badly cured, and although they looked well 
were all spoiled when brought in. Captain 
Bailey said that he had some of the fares of 
1840 which were well cured, and were found 
to be in good order when they arrived at a 
market. The fish in this case were of the 
fares of 1840, and it appears, therefore, that 
although these herring are an article of an 
unusually perishable character, yet when 
well cured, as those of 1840 were, they will 
with proper care in stowage bear transpor- 
tation into warm countries. But for this 
purpose great care is required in stowing 
them so that they shall not only be protected 
from wet externally, but also so that tlie liq- 
uor that is evolved from the fish may drain 
off and leave them entirely dry. The evi- 
dence in this case is, that being carried on 
deck, they were for several days exposed to 
the water breaking over the vessel, and there 
does not seem to be much reason for doubt 
that the fatal injury they received was from 
this cause. If they had been properly se- 
cured under deck they might have arrived at 
a market in a merchantable condition. 

With respect to the herring which were 
sold by the master and the proceeds not ac- 
counted for, my opinion, for the reasons 
given in the other case, is that the owners 
were not responsible. In the capacity of 
consignee he ,was not the agent of the own- 
ers, but of the shipper. It is onl3& in cases 
where it is the known usage of the ti-ade, 
that the owners can be held for his default 
as consignee. As to the residue of the her- 
ring and the potatoes, the strong presump- 
tion from the evidence is, that the loss arose 
from their exposure on deck. They were 
shipped by what is called a clean bill of lad- 
ing, that is, it contained no other exception 
to the master's liability, but the usual one 
of the dangers of the seas; and such a bill 
of lading imports that the goods are stowed 
under deck. Curt. Merch. Seam. pp. 212, 
213. The Schooner Reeside [Case No. 11,- 
657]. If the master takes them on deck, 
he stands as insurer, and will not be pro- 



tected bj' the exception of the dangers of the 
sea; at least, not unless he can show that 
they would have equally perished if they 
had been below deck. It would not be 
enough for him to show that, being a per- 
ishable article, they might have sustained 
the same injury; he must show that they 
would not have been exempted from it by 
being under deck. Whether in that case he 
would be protected, it is not necessary now 
to consider, as it is certain that if they 
nad not been exposed to the frost and the 
wet upon deck they might have gone safely, 
nie goods were shipped on an agreement 
that the master was to have, for freight, one- 
naif the profits beyond the invoice price. 
This for the herring is ?2.75 a barrel, to 
which is to be added eleven cents a baiTel 
for inspection. This for twenty-two barrels, 
after deducting six which the master sold, is 
$62.92, and twenty barrels of potatoes at 
^im^2 is $21.25. Total, §84.17. 

The common law, as well as the civil law, 
holds the owners responsible for all the ob- 
ligations of the master, contracted within 
the scope of his authority as master, to their 
fuU extent, whether they result from contract 
or tort. But, by the general maritime law 
of Europe, their responsibility for his obli- 
gations, arising out of his wrongful acts, is 
limited to the amount of their interest in 
the ship and freight. By abandoning these 
they exempt themselves from all personal 
liability. 3 Kent, Comm. (4th Ed.) p. 218. 
This principle of the general maritime law 
has never been received in this country as 
part of our customary law, but we have fol- 
lowed the common law of England, and hold 
the owners responsible for the lull amount 
of any damage occasioned by the faults or 
negligence of the master or any of the crew. 
Thej' are strictlj' held to all the severe lia- 
bilities of common cax-riers. But in this 
state, by statute in conformity with the 
principles of the general maritime law, their 
liability is restricted to their interest in the 
ship and freight. 'No ship-owner shall be 
answerable, beyond the amount of his inter- 
est in the ship and freight, for any embezzle- 
ment, loss, or destmction, by the master or 
mariners, of any goods or merchandise, or 
any property put on board of such ship or 
vessel, nor for any act, matter or thing, dam- 
age or forfeiture, done, occasioned, or in- 
curred by said master or mariners, without 
the privity or knowledge of said owners.' 
Kev. St c. 47, § 8. The statute limits the 
owner's responsibility 'for any embezzle- 
ment, loss, or destruction by the master or 
mariners, of any goods or merchandise.' 
The loss in this case was not occasioned im- 
mediately by any act of the master or mar- 
iners. The proximate cause of the loss was 
the violence of the seas. But it would not 
have happened in this way, but through the 
fault of the master in carrying the goods on 
deck. The reasonable construction of the 
statute, it appears to me, is to limit the own- 
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er's responsibility for losses whicli are occa- 
sioned by tbe fault or nesligence of tlie mas- 
ter, as well as those which arise from direct 
and willful fraud. This construction of the 
statiite brings it into harmony with the gen- 
eral ' maritime law of Europe, and is fairly 
within the policy and general intent of the 
act, though not, perhaps, within its very 
words. 

If the decree which has just been pronoun- 
ced should exhaust the whole value of the 
ship and freight, the respondents, by aban- 
doning them, will be discharged from all per- 
sonal responsibility. The damages in that 
case will not, I presume, absorb the whole 
fund; but if it should, the owners will be 
entitled to show the fact, and then no exe- 
cution can be issued against them personally. 



STITZER (DAVIS T.). See Case No. 3,654. 



Case No. 13,461. 

' STOBAUGH T. MILLS et al. 

[8 N. B. R. 361; 1 5 Chi. Leg. News. 526; 2 
Am. Law Ree. 666; 5 Leg. Op. 139.] 

District Court, D. Texas. 1873. 

BaNKKUPTCV — IlLEGAIj PbEPERENCE — ISTEXT — 

Knowledge of BAXKiiaPT's Ixsolvexcy — 
Deed of Assigxmext. 

1. To establish an intent to prefer a creditor, 
it is sufficient for the assignee to show that the 
bankrupt, while insolvent, paid or secured this 
creditor in full without making adequate pi'o- 
visious for the other creditors, and this will 
place upon the defendant the onus of satisfy- 
ing the court, that at the time of making the 
transfer or payment the bankrupt did not know 
he was insolvent. 

2. It is sufficient proof that the creditor had 
reasonable cause to believe that the debtor in- 
tended to prefer him to show that at the time 
of receiving the preference he had reasonable 
cause to believe the debtor insolvent, and that 
the debtor knew of his insolvency. 

3. A deed of assignment by A to B and C, 
within four months prior to commencement of 
proceedings in bankx-uptcy, of all of A's proper- 
ty in trust, to pay first the debts of B, C and 
D in full, and to apply the balance pro rata 
upon the debts of the other creditors, and the 
amount turned over being insufficient to pay 
all in full, is void on its face, and a palpable and 
manifest attempt to prefer B, C and D, and to 
evade the provisions of the bankrupt act. 

[This was a bill in equity by A. G. Sto- 
baugh, assignee, against J. J. Mills and Thom- 
as L. Fitch, trustees. Heard upon bill, an- 
swer, and exhibits.] 

DUVAL, District .Judge. Levy & Bro., j51ed 
their petition praying to be adjudged bank- 
nipts, on the 12th of September, 1868, and 
were adjudicated bankrupts on the 26th of 
October, 1868. Complainant, as the assignee of 
said banknapts, filed his bill in equitj', in this 
court, on the 24th of March, 1871, seeking to 
set aside a deed of assignment made by the 



1 [Reprinted from 8 N. B. R. 361, by permis- 
sion.] 



said bankrupts to the defendants, on the 22d 
day of May, 1868, as being fraudulent, and to 
recover the property thereby conveyed to de- 
fendants as trustees, &c. - At the date of the 
assignment, the defendant. Mills, and bis 
wife, were creditors of bankrapts to the 
amount of about two thousand dollars, and 
the defendant, Fitch, to about one thousand 
dollars, and as such creditors they accepted 
the trust. The bankrupts were merchants, 
and by the terms of the deed of assignment 
(which was joint and several, as well as ir- 
revocable) they conveyed to the said defend- 
ants, all their goods, wares and merchandise, 
chattels, notes, bills, bonds, judgments, evi- 
dences of debt, securities and vouchers, for 
and affecting the payment of money, claims, 
demands, things in action, and all property of 
any nature whatsoever; all of which the de- 
fendants seem to have received in their pos- 
session as trustees aforesaid. The deed of as- 
signment furthei" provides that the debts due 
from bankrupts to defendants and one R. 
Walden should be paid in full— that certain 
other debts therein mentioned, should then 
be paid off and discharged, if there were suf- 
ficient funds for that purpose, and if not, they 
were to be paid pro rata, &c. The bill spe- 
cifically alleges, among other things, that 
within less than four months before the filing 
of the petition of Levy & Bro., in bank- 
ruptcy, to wit: on the 22d of May, 1868, they 
being then in failing circumstances, and con- 
templating bankruptcy, and being insolvent, 
made the said deed of assignment, and, 
among other assets, delivered to said defend- 
ants, as tnistees aforesaid, goods, wares and 
merchandise, then on hand, to the value of 
three thousand nine hundred and fifty-nine 
dollar's and twenty-seven cents, as appears 
from a schedule thereof, made a pait of the 
bill. It is further alleged in the bill that the 
defendants knew Levy & Bro. were insolvent 
at the time of the assignment, and contem- 
plated bankruptcy, and that they combined 
and confederated with said Levy & Bro., and 
fraudulently procured the making of the 
same, in order that said defendants might re- 
ceive a preference of payment over other 
creditors of said bankrupts. 

The defendant, Fitch, failing to answer the 
biU, a decree pro confesso has been taken 
against Ijinii and at this term leave to enter 
a final decree as to him has been prayed and 
granted. The defendant. Mills, filed his an- 
swer on the 3d of July, 1872. He denies any 
knowledge of the bankrupts contemplating 
banki-uptcy at the time of the assignment, or 
that the making of the same was fraudulently 
procured by the trustees, who only received 
the same for the purpose of securing their 
own legal and honest debts— denies that he 
took or intended to take any fraudulent pref- 
erence over other creditors— denies that trus- 
tees applied any assets of the bankrupt es- 
tate to the payment of their own debts in 
full, but admits that about one thousand five 
hundred and sixteen dollars worth of goods 
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■was turned over to him. Mills, under a judg- 
ment of the district court, of Johnson county, 
at the fall term of 1868— denies that any de- 
mand for the goods, &c., or for any account 
thereof was made of him by complainant, 
hut admits tliat there was of his co-trustee. 

Fitch, in the month of , 1SG9. The 

charge of insolvency on the part of Levy & 
Bro., at the time of the assignment, and the 
knowledge thereof by defendants, is not de- 
nied. They only deny any knowledge of a 
contemplation of bankruptcy. Admits that 
he and his co-trustee took possession of a bill 
of merchandise, amounting to about thi-ee 
thousand nine hundred and fifty-nine dollars 
and twenty-seven cents, but avers that the 
same were returned to the possession of Levy 
& Bro.. after the deed of assignment was 
made, and before Levy & Bro., went into 
bankruptcy, who sold the most of them, &c. 

The cause is now heard and tried upon bill, 
answer and exhibits. The admission con- 
tained in the answer, shows its falsity or in- 
accuracy in some respects; thus, while deny- 
ing notice of the filing of the petition in. bank- 
ruptcy until he learned through Messrs. Rob- 
ertson & Herndon, in the early part of the 
year 1871, he admits that complainant, as as- 
signee of the bankrupts, demanded the goods 

of his co-trustee in the month of , 1869. 

Now the filing of the petitions in bankruptcy 
in September, 1868, was constructive notice 
to the defendants of that fact, and a demand 
of the goods by the assignee in 1869, upon 
Fitch, was in law a demand on the defend- 
ant Mills. Again, while aven-ing that all the 
goods, &c., were turned over to Levy & Bro. 
before September 12th, 1S6S, the answer ad- 
mits, in another part, that six hundred dol- 
lars worth were turned over to complainant, 
as assignee, in 1S69. The act of one joint 
and several trustee is the act of both. If 
the trustees, as alleged in the answer, re- 
turned the bill of goods amounting to three 
thousand nine hundred and fifty-nine dollars 
and twenty-seven cents to Levy & Bro., such 
a return was wholly inconsistent with the as- 
signment, and the purposes for which the de- 
fendants undertook the trust. It would of 
itself be a vex-y suspicious act, and in any 
event could not relieve the defendants from 
the legal effect of the trust deed. Upon tho 
face of the answer it is, in some material re- 
spects, vague, evasive and contradictory, and 
not responsive to the allegations of the bill. 
Now, as to the legal effect of the assignment 
itself, it shows by its very terras that the 
bauknipts were then insolvent. They were 
merchants and unable to pay their debts in 
the ordinary course of business. This is the 
avowed cause prompting them to make the 
assignment. And when, in addition to this 
fact, we find by reference to their schedules, 
made exhibits herein, and filed in the bank- 
rupt com*t, that the bankrujpts were then in- 
debted to over twenty thousand doUars, there 
can be no ciuestion as to their utter insol- 
vency. That the defendants not only had 



reasonable cause to believe Levy & Bro. to 
be then insolvent, but that in the very nature 
of things they must have known it, there can 
hardly be a question. The deed of trust 
itself, with its admissions as to the inability 
of the bankrupts to meet their debts, was 
sufficient notice of the fact to the defendants 
who were themselves creditors. That the 
deed of assignment gave the defendants a 
preference over other creditors is equally free 
from doubt. 

In the ease of Toof v. Martin [13 "Wall. (SO 
IT. S.) 40], the supreme court of the United 
States, says: "It is a general principle ^at 
every one must be presumed to intend the 
necessary consequences of his acts. Tlie 
transfer, in any case, by a debtor, of a large 
portion of his property, while he is insolvept, 
to one creditor, without making provision for 
an equal distribution of its proceeds to all his 
creditors, necessarily operates as a preference 
to him, and must be taken as conclusive evi- 
dence that a preference was intended, unless 
the debtor can show that at the time he was 
ignorant of his insolvency, and that his af- 
fmrs were such that he could reasonably ex- 
pect to pay all his. debts. The burden of 
proof is upon him in such case, and not upon 
the assignee or contestant in bankruptcy." 
No such proof was made or attempted in this 
case. Moreover, it is evident that the as- 
signment in this case was made out of the 
usual and ordinary course of business of the 
bankrupts, and by the thirty-fifth section of 
the bankiTipt act, this is made prima facie a 
case of fi-aud upon that act. 

From the evidence before me it is clear to 
my mind: Fii-st. That at the time of the as- 
signment to the defendants by Levy & Bro., 
the latter were insolvent. Second. That the 
assignment was made with a view (among 
other things) to give a preference to the de- 
fendants as creditors. Third. That the de- 
fendants knew, or had reasonable cause to be- 
lieve, the bankrupts were insolvent at the 
time. Fourth. That the assignment was 
made in fraud of the provisions of the bank- 
rupt act These conclusions being reached, it 
follows that the deed of assignment was void, 
and must be set aside— that the said defend- 
ants being cognizant of .the fraud, and hav- 
ing thereby a preference over other creditors 
ought not to be allowed to prove their debts 
or share in the dividends of the estate of the 
l)ankrupts. And that the complainant is en- 
titied to have a decree for all such sums as 
were received or collected by said defend- 
ants out of the assets of the bankrupts under 
or by virtue of said assignment (less the 
amounts the said defendants may have paid 
over to said complainant) together with legal 
interest on such sums from the time the com- 
plainant demanded the goods, also that de- 
fendants are entitled to,' and should be al- 
lowed, such reasonable expenses as they may 
have sustained in the sale of said goods. 
'There is some difliculty in ascertaining the 
precise amount that defendants did receive 
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under the deed of assignment, but there is no 
doubt, I think, on the answer of Mills, that 
they did receive goods, wares and merchan- 
dise amounting to thx'ee thousand nine hun- 
dred and fiftj'-uine dollars and twentj'-seven 
cents. This shows that in 1S69, goods to the 
value of six hundred dollars were delivered 
to complainant, and complainant avers tliat 
the expenses of defendants on the sale of 
said goods were reasonably worth four hun- 
dred and fiftj' dollars. Adding these two 
sums together they make one thousand and 
fifty dollars, which should be deducted from 
three thousand nine hundred and fiftj^-nine 
dollars and twenty-seven cents, leaving, cer- 
tainly, on Januaiy the 1st, 1870, two thousand 
nine hundred and nine dollars and twenty- 
seven cents. To this sum add the legal inter- 
est at eight per cent, from demand made (say 
Januarj'^ 1st, 1870) to May 16th, 1872, amount- 
ing to seven hundred and eighty-thi-ee dollars 
and fifty cents, and it will make a total of 
three thousand six hundred and ninetj^-tw^o 
dollars and seventy-seven cents, for which 
the complainant should have a judgment. 
There were other sums claimed in the bill, to 
wit: An order on the treasurer of Johnson 
county for four hundred and five dollars, and 
accounts amounting to three hundred and 
fifty-five dollars and fifty-five cents, but 
which have not been satisfactorily proven to 
have been collected by defendants, nor have 
the two items of goods alleged to have been 
shipped to defendants, one for five hundred 
dollars, and the other for one thousand six 
hundred dollars. 

Inasmuch as Mills and Fitch were made 
joint trustees, and decree final has been taken 
against the latter, and the cause has been 
fully argued and considered upon the bill, an- 
swer and exhibits in the case of Mills, it is or- 
dered that the same decree final be entered 
in the cause as to both defendants, and that 
they be held and bound liable, jointly and 
severally, for the sum above stated, and final 
decree entered therefor in behalf of complain- 
ant. And it is ordered, adjudged and decreed 
accordingly. 
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Bail— JUSTJFICATIOX— SCRKEXT)EK OF PJIISCIPAI.- 

1. Bail to the sheriff entered .special hail; on 
heiiiff excepted to he refused to justify, where- 
upon he was sued on the bail bond; he surren- 
dered the principal before the return of the 
writ. Held, that the surrender was good, and 
the bail entitled to relief on the usual terms. 

2. No justification of bail is necessary where 
it is entered for the' purpose of making a sur- 
render. 

Mr. Joseph R. IngersoU, for plaintiff. 

The whole proceeding is irregular. When 
special bail is entered after the expiration of 
the six weeks after the return of the writ, 
notice must be given though the bail is un- 
exceptionable. Here special bail was en- 
tered after an exception, and without notice, 
which was a fi-aud on the plaintiff. This 
court has decided that in such case they will 
not give an exoneretur on the bail piece on a 
surrender so made, or grant relief on a suit 
on the bail bond; and that bail can have no 
relief unless they justify and perfect bail 
after an exception. Bobyshall v. Oppen- 
heimer [Cases Nos. 1,589, 1,590]. A surrender 
by surreptitious bail is not good, 2 W. Bl. 
1179, 1180. 

Mr. Chauncey, for the bail. 

As the plaintilil: has lost neither a trial or 
a term, and the defendant is in custody, he 
has all the benefits of bail perfected, a'-'d the 
bail to the marshal has performed all he 
undertook to do by the condition of the bail 
bond. By the pmctice of the king's bencli, bail 
to the sheriff may surrender after an excep- 
tion, unless his name has been stricken fi-oni 
the bail piece. In the common pleas he is no 
longer bail after an exception— fresh bail 
must be put in; but any person may enter 
bail to make a surrender, and need not justi- 
fy though the bail came from Newgate. 
Petersd. Bail, 234, 235. s. p. 2 W. Bl. 1179. 
As a universal rule, surrender is e(nilvalent 
to perfecting bail, and gives the same right 
to relief on the bail bond suit. 1 Chit. 445; 
Tidd, Prae. 275; 3 Maule & S. 2S3; 4 Tamit. 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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GG9. The same rule prevails in New York. 
Ex parte Jletzler, 5 Cow, 287. The "bail bond 
never stands as a security where the plain- 
tiff is put in as good a situation as if there 
had heen no delay in entering bail. 1 Har. 
Dig. 175, and cases there cited; Oowp. 71. 
Such is the rule in this state. 2 Teates, 387; 
4 Bin. 344; 2 Serg. & R. 284. It is a security 
only where the plaintiff has lost a trial. 5 
Serg, & R, f)0; 1 Sell, Prac, 1G7, 182; 1 Tidd, 
Pi-ae. 222, 245, 249; 2 H. Bl. 233; 4 Dura. & 
E. [4 Term. R.] 352. The decision of this 
court in Bohyshall v. Oppenheimer was 
founded on a rule supposed to he laid down 
in Harrison v. Davies, 5 Burrows, 2683, "that 
nothing can he a performance of the bail 
bond but putting in and perfecting bail." 
Vide Bobyshall v. Oppenheimer [supra]. 
Judge Wasliington was misled by elementary 
writers, who have interpolated the words 
"and perfecting:" which are not in the case 
in Burrows. There is a sound reason for the 
distinction. "When bail is to remain as a se- 
curity, it must be perfected; where it is 
entered only for the pui-pose of a surrender, 
it is immaterial who it is. 

BALDWIN, Circuit Justice. In this case a 
writ issued on the 29th of July, 1S29, re- 
turnable to October term ; a declaration was 
filed on the 30th of July; the defendant was 
arrested and gave bond, with Thomas Butler 
as security, to the marshal, on the 12th of 
October; Butler entered special bail on the 
23d of November; exceptions were filed on 
the 24th of November; bail did not justify; 
the bail bond was assigned to the plaintiff on 
the 16th of March, 1830; and sued on the 
17th; Butler entered bail anew on the 29th 
of March, and surrendered the principal on 
the 1st of April on a bail piece. 

The costs on the bail bond suit have been 
paid. The defendant offered to plead to is- 
sue, and try at the present term. Mr. Inger- 
soll now moves for judgment on the hail 
bond suit; and Mr, Chauncey, on behalf of 
tlie bail, to stay proceedings. 

In support of his motion the plaintiff relies 
on the case of Bobyshall v. Oppenheimer 
[supra], in this court, which was an action 
brought to April term, 1822, bail given and 
the bond filed to October term, when an in- 
effectual attempt was made to release the 
bail and dismiss the suit. At April term fol- 
lowing, another motion was made to stay 
proceedings, which was refused, whereupon 
the defendant pleaded compemit ad diem; 
plaintiff replied nul tiel record, on which 
judgment was rendered, on an inspection of 
the record, for the plaintiff. Bobyshall v. 
Oppenlieimer. This case, therefore, is no au- 
thority to support a motion for judgment, 
made on the return of a suit on the bail 
bond. The defendant has a right to plead 
to this suit, though the bond is forfeited, 
even if we should refuse to stay proceedings 
on his motion. 

23FED.CAS. — 8 



It is a well settled rule, that where a bnil 
bond is forfeited, assigned and sued, the 
bail will be relieved on paying costs in the 
bail bond suit, and entering and perfecting 
special bail in the original action, where the 
plaintiff has not lost a trial, and on a sur- 
render of the principal is entitled to have an 
exoneretur on the bail piece. Had the bail 
justified in this case, or fresh bail been en- 
tered and perfected, there is no doubt that a 
surrender on the 1st of April would have 
entitled the bail to the relief asked for, as 
the plaintiff might have had a trial at this 
term, which is the first at which the original 
action could have been tried. The only ques- 
tion in this case is, whether the surrender, 
having been made by bail who refused to 
justify, and afterwards enter bail anew, has 
any effect on the plaintiff's action on the 
bail bond. 

There is no doubt as to the principal that 
the surrender is good; he cannot object to 
the sufiiciency or want of justification of 
bail. As to all the substantial objects of 
bail, then, the plaintiff has all that -he is 
entitled to— the body of the principal in pris- 
on. It cannot affect his rights, whether the 
surrender was made by sufficient or insufii- 
cient bail; that could be important to him 
when the recognizance of bail was to remain 
as a security, a substitute for the body of 
the principal. In such a case there is no 
doubt that the bail must justify, or the plain- 
tiff may proceed on his bail bond, as if none 
had been entered; but when bail is entered 
for the purpose of making a surrender, and 
not as a security, there would seem to be no 
good reason for holding the sun*ender void. 
It comes within the principle on which bail 
is relieved: the exigency of the writ is an- 
swered, and we should think ourselves au- 
thorized to grant the motion made on behalf 
of the bail, unless it should appear that the 
law is clearly otherwise. In HaiTison v. 
Davies, 5 Burrows, 2683, the original de- 
fendant had been arrested, given a bail bond, 
and surrendered himself to the sheriff, be- 
fore the return of the writ. The court re- 
fused to stay proceedings on the bail bond; 
declaring "that nothing can be a perform- 
ance of the condition of the bail bond but 
putting in bail." The sheriff is not bound to 
give up a bail bond, on a voluntary suiTender 
of the defendant before the return of the 
writ; it is optional with him to accept liie 
surrender or not: if he does, the bail bond 
is discharged (1 East, 390; 6Dum. & E. 
[6 Term R.] 753; 7 Durn. & E. [7 Term R.] 
122; Bobyshall v. Oppenheimer); if not, it 
remains in force till the entry of special bail, 
and this is all that was decided in Harrison 
V. Davies. It does not negative the acknowl- 
edged right to enter bail, and make a sur- 
render even before the return of the writ— 
in which ease the sheriff must cancel the bail 
bond. In Orton v. Vincent, 1 Cowp. 71, the 
only point decided was, that where a judg- 



STOCKWELL (Case No. 13,464) 



[23 Fed. Cas. page 114] 



ment might have been had against the orig- 
inal defendant in his lifetime, but who was 
dead before the motion to stay proceedings 
on the bail bond, the court would not relieve 
the bail. In Bobyshall v. Oppenheimer, the 
first application to relieve the bail, and dis- 
miss the suit with costs, was on the ground 
of the original defendant having been dis- 
charged by the insolvent law of a state after 
the return of the writ on a suit on the bail 
bond; special bail had been put in, bat on 
exception filed, refused to justify. The de- 
fendant, in the original action, offered to con- 
fess judgment, which the court held a suffi- 
cient answer to the objection arising from 
the loss of a trial; but said it was necessary 
to put in sufficient bail to entitle the parties 
to a stay of proceedings on the bail bond 
suit, as a discharge under the insolvent act, 
after an assignment of the bail bond, could 
not afEeet the plaintiff's rights against the 
bail. The motion was renewed at the subse- 
quent term, on offering payment of costs and 
confession of judgment by the principal; 
special bail had not been entered, and there 
was no surrender. The court considered It 
as an application by appearance bail, with- 
out a legal appearance of the principal, re- 
fused to discharge the principal on the 
ground of his discharge as an insolvent, and 
overruled the motion. Bobyshall v. Oppen- 
heimer. Tlie eases cited by .Tudge Washing- 
ton from 1 East and 6 and 7 Durn. & E. [6 
and 7 Term E..], are all where the principal 
was surrendered before the return of the 
writ. The points decided in that ease have 
no bearing on the present; we must take the 
reasoning of the court as applicable to the 
subject before them, and thus far it meets our 
entire concurrence; but we cannot consider it 
as an authority, that bail can in no ease be 
relieved by a surrender of the principal, un- 
less they have justified after exception. 
.Tudge Washington adopts a rule, supposed 
to be laid down by Lord Mansfield in the 
case of Harrison v. Davles, that bail must 
be put in, and perfected— Lord Mansfield's 
words are "putting in bail;" the words "and 
perfecting," is a gratuitous interpolation by 
elementary writers, adopted in some later 
cases, and thus misleading the judge. With- 
out this addition to Lord Mansfield's opinion, 
it would not have come in collision with the 
motion now made in behalf of the bail. We 
shall follow our predecessors, in adopting 
this opinion as our guide in this case, but 
omit the interpolation; in doing so, we shall 
likewise follow other adjudged cases, which 
are in perfect accordance with the ground 
talien by the counsel of the bail. 

It was settled by the four judges and three 
secondaries, 2 W. Bl. 758, that no justifica- 
tion is necessary by bail who immediately 
surrender their principal, notwithstanding 
such bail may have been excepted against: 
the same principle was adopted in Mitchell 
V. Morriss, 2 W. BI. 1179; and in Jackson v. 



Trinder, Id. 1180, it was decided that an at- 
torney, though not allowed to justify, might 
surrender. In French v. Knowles, a surren- 
der made by bail put in after a jiidge's order, 
for time to put in and perfect bail, was held 
good, and the court say that the worth and 
substance of the bail, who by the surrender 
are discharged, is totally immaterial, though 
there was no justification. Barnes' Notes 
Cas. 111. So where the surrender is made 
by bail without justifying, after the expira- 
tion of time allowed to justify, and after the 
assignment of the bail bond. So where tlie 
surrender is made by bail who have been 
rejected, unless their names have been 
stricken from the bail-piece. 2 Saund. 61c, 
note; 5 Dum. «& E. [5 Term R.] 401, n34: 7 
Durn. & E. [7 Term R.] 297. In late cases in 
king's bench and common pleas, it has been 
decided that a surrender is equivalent to per- 
fecting bail. 4 Taunt. fi69; 3 Maule & S. 
283. It has been repeatedly decided in the 
supreme court of Pennsylvania (4 Bin. 344; 
2 Serg. & R. 284; 5 Serg. & R. 50; 2 Yeates, 
3S7) that proceedings will be staid on a bail 
bond suit, where the plaintiff has all the 
advantage he would have had if bail had 
been entered at the regular time; the reason 
and principle of these decisions seem to cover 
the whole of this case, for by the surrender 
the plaintiff has all the advantage of per- 
fected bail. It is believed that there is no 
case when the bail had been refused relief 
on the bail bond, where special bail has been 
entered and a surrender made before the 
plaintiff has lost a trial, or could have had 
a judgment against the principal. When 
bail has been entered for the pui-pose of 
making a surrender, it appears never to have 
been held necessary to justify; this seems to 
have been required only where bail was en- 
tered as a security for the appearance of the 
principal. Believing this to be the estab- 
lished law of bail, it is our opinion that the 
bail in this case is clearly entitled to relief 
on tne terms offered; we accordingly over- 
rule the plaintiff's motion, and direct pro- 
ceedings on the bail bond suit to be staid, 
on complying with the terms offered. 
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In re STOCKWELL et al. 

[9 Ben. 265; i 18 N. B. R. 144.] 

District Court, N. D. New York. Nov., 1877. 

'Baxkruptct — ^Execution — Lien — Assignee. 

An execution against a bankrupt was deliv- 
ered to a sheriff prior to the filing of the peti- 
tion in bankruptcy. The assignee in bankrupt- 
cy took possession of the bankrupt's property 
before the return day of the execution. The 
execution creditor, before such return day, prov- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.J 
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ed his claim in bankruptcy as a claim secured 
by a lien as thus arising. On t i application 
of such creditor the assignee was ordered to 
pay, out of the proceeds of the property which 
he had sold, the amount of the execution, with 
interest 

[Cited in Crane t. Penny, 2 Fed. 189.] 

[In the matter of Miles W. Stockwell and 
others, bankrupts,] 

WAIiLACIS, I^istrict Judge. The claim- 
ants, having delivered an execution against 
the bankrupts to the sheriff of Niagara coun- 
ty prior to the filing of the petition in bank- 
ruptcy, and the sheriff having failed to make 
an actual levy, now ask that the assignee pay 
the amount of the execution out of the funds 
in his hands, he having taken possession of 
the banknipts* property before the return day 
of the execution, and the claimants, before 
such return day, having proved the claim as 
secured by a lien, by virtue of the delivery of 
the execution to the sheriff. 

At the time the claimants proved their judg- 
ment they had a valid lien upon the bank- 
rupts' property. That lien was acquired by 
the delivery of the execution to the sheriff, 
and 'an actual levy was not essential to its 
existence as against an assignee in bank- 
ruptcy. The claimants had two remedies: 
they could have directed the property to be 
seized under a levy and sold to satisfy their 
lien, or they had the right to prove the claim 
as a secured debt. If they had taken the 
foi-mer course, they might have been re- 
strained by this court upon the application of 
the assignee. If they had not been so re- 
strained, they "would have been regular and 
protected. They were not bound to pursue 
the property and take it from the possession 
of the assignee, and they adopted the more 
seemly course of acquiescing in the assignee's 
action in taking possession of the property, 
and of treating their claim as one which the 
assignee should satisfy out of the proceeds 
of the property. The assignee sold the prop- 
erty and sufficient funds arose to pay the 
lien. 

The assignee now contends that, inasniuch 
as an actual levy was not made before the 
return day of the execution, the lien ceased 
to exist; and such is doubtless the law. 
Smith V. Smith, 60 N. Y. IGl; Hathaway v. 
Howell, 54:*N. Y. 97. But it did not cease to 
exist until the return day. It existed when 
the claim was proved. The claimants have 
not lost their lien because they elected to 
prove their claim. If it existed when Ihey 
proved, this court will recognize and enforce 
it, and will not hear the assignee complain 
because they did not proceed to seize the 
property and take it from his possession. 

This case is similar in its facts to In re 
Weeks [Case No. 17,350], where the same 
conclusion was reached as here. 

It is ordered that the assignee pay the 
amount of the claimants' execution, with in- 
terest 
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STOCKWELL v. KEMP et al. 

HUFFMAN V. SAME. 

[4 McLpan, 80.] i 

Circuit Court, D. Indiana. May Term, 184G. 

Execution — Replevin Bond — Sale of Land — 
Valuation Laws. 

1. Securities on a replevin bond are entitled 
to have their land sold, under the law in force 
at the date of the bond. 

2. A sale on other principles will be set aside 
on motion. 

[These were bills by Michael Stockwell and 
Benjamin Huffman against Kemp and Bu- 
chey. Heard on motion to set aside ^ sale.] 

Mr. Smith, for plaintiffs. 
Mr. Bright, for defendants. 

McLEAN, Circuit Justice. Motions are 
made in both of these cases resting upon the 
same facts. On the 21st of November, 1842, 
Kemp and Buchey recovered a judgment jn 
this court against John Sims, for two thou- 
sand four hundred and seventeen dollars and 
seventy-eight cents, and costs; and on the 
21st of January, 1843, the above plaintiffs ex- 
ecuted a replevin bond to stay the execution 
of the judgment. Before the stay had ex:- 
pired, John Sims, the judgment defendant, 
died; after which execution was issued 
against the plaintiffs on the replevin bond, 
which, under the statute of Indiana, has the 
force and effect of a judgment. The execu- 
tion was levied on the real estate of the plain- 
tiffs, which -was appraised, in the first in- 
stance, under the statute, but was afterward 
sold by order of the plaintiffs in the execu- 
tion, without the consent of the defendants, 
and in disregard of the appraisement. The 
sale has been returned, and a motion is now 
made .to set it aside. 

The ground relied on is, that the lands lev- 
ied upon can only be sold on the appraise- 
ment or valuation laws of the state of Indi- 
ana, in force at the date of the replevin bond. 
These laws require real estate to sell for two- 
thirds of its appraised value. Acts 1842, p. 
64. 

The motion must be sustained, and the sale 
will be set aside. The replevin bond was a 
contract, by which the plaintiffs in the mo- 
tion became bound,— an instrument author- 
ized by the statute, and to which the effect 
of a judgment was imparted. The liability 
of the defendants in the execution arises 
wholly under this bond, and no reference 
can be had, to the original instrument on 
which the first judgment was obtained. This 
being a statutory bond, the liability 'under 
it. must be enforced conformably to the laws 
then in force; -whilst the stringent provi- 
sion of the act, making this bond a judgment, 
other acts in pari materia, which are in some 

1 [Reported by Hon. John McLean, CSrcuit 
Justice.] V 
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degree favorable to the execution defendants, 
must also lie applied. The sale on the execu- 
tion, by the marshal, is set aside. 



Case Wo. 13,466. 

STOCKWELL et al. t. UNITED STATES. 

[3 Cliff. 2Si; 1 12 Int. Rev. Rec. 88.] 

Circuit Court, D, Slaine, April Term, 1870.2 

Customs Duties — Manufactuues op Wood — 
Shingles — Recipkocitt Treaty "with Uajiada 
— Penalties and Fokfeitukes — Coxoealing 
and Impoktisg — Wakkant to Take Possessiox 
op Books — Affidavit — Power op District 
Judge — Defect in Allegatioks — Exceptions 
— Deposition — Admissibilitt. 

1. Although the act of March 2, 1861 [12 
Stat. 192], does not enumerate shingles sawed, 
rived, or shaved, section 22 of the act provides 
that a duty of tiiirty per cent shall he collected 
on manufactures of wood, or of which wood is 
the chief component part, if imported from a 
foreign country, and not otherwise provided for, 
and the act of July 14, 1862 [Id. 557], provides 
for five per cent ad valorem additional. Bdd, 
that shingles were within the said provisions of 
the revenue laws, and were not exempted hy 
the reciprocity treaty with Canada, whence the 
importations were made. 

[Cited in Boyd v. U. S., 116 U. S. 635, 6 Sup. 
Ct. 535; Erhardt v. Hahn, 5 C. C. A. 99, 
55 Fed. 275.] 

2. Debt is the proper form of action for the 
recovery of the penalties sued for in this case. 

3. All penalties and forfeitures incurred in con- 
sequence of the act under which this suit is 
brought may be sued for and collected as pre- 
scribed by the act to regulate the collection of 
duties on imports and tonnage. 3 Stat. 732, § 5; 
1 Stat. 695. 

4. Whenever the same plea may be pleaded, 
and the same judgment given on two counts, 
they may be joined in the same declaration. 

5. Recovery for the duties and double values 
may be had in the same case. 

6. Import duties are levied by act of congress, 
and when the goods are imported without pay- 
ing or accounting for them, the liability is com- 
plete for the illegal importation. 

7. The liability for receiving, concealing, or 
buying is founded upon a distinct act from that 
of illegally importing. An agent or a consignee 
may be liable for both, and the two counts may 
be joined. 

S. The judge of the district court hag power, 
when it appears by complaint or affidavit to his 
satisfaction that a fraud on the revenue has been 
committed by any person intrusted with or con- 
cerned in the importation or entry of goods, to 
issue his warrant to the marshal requiring him 
to enter a place or premises where any invoices, 
books, or papers relating to the merchandise 
are deposited, in respect to which the fraud is 
alleged to have been committed, to take posses- 
sion of such books and produce them before tlie 
judge. 
[Cited in Re Jordan, Case No. 7,512; Re Piatt, 

Id. 11,212; U. S. V. Three Tons of Coal, Id. 

16.515; U. S. V. Shapleigh, 54 Fed. 132.] 

9. It is not necessary that a complaint or affi- 
davit should accompany the warrant. If the 
court is satisfied that the fraud upon the revenue 
has been committed, the warrant will be granted. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirming Case No. 16,406. Judgment of 
circuit court affirmed in 13 Wall. (80 U. S.) 531.] 
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■ The granting or refusing the warrant is a judi- 
cial act. and the complaint or affidavit is not 
necessary to be introduced where it appears, by 
the recitals of the warrant, that it was shown 
by complaint and affidavit to the satisfaction of 
the court that the alleged frauds on the revenue 
had been committed. 

10. Where the warrant described the alleged 
frauds to be tliat defendants had at certain 
times committed frauds on the revenue by im- 
porting large quantities of shingles subject to 
duty by law, into the port of Bangor and other 
ports in the district, without paying or account- 
ing for the duty to which the same were liable, 
it was hdd tliat the description was made with 
sufficient particularity. 

11. It was lield that shingles described in the 
warrant as the "growth and manufacture" of 
the provinces of Canada, were so described as to 
make their importation without paying duty a 
fraud on the revenue. 

12. It is a defect in the warrant not to allege 
that the district judge became satisfied, by com- 
plaint and affidavit, that the alleged frauds on 
the revenue had been committed. This, how- 
ever, could not avail the defendants in this case: 

(1) Because they did not at the trial except to 
the ruling of the court, admitting books, docu- 
ments, etc. upon that ground; (2) because the 
books, etc. were properly admitted, even if the 
search-warrant were illegal. 

13. Exceptions to the ruling of a court in ad- 
mitting evidence should be sufficiently speci^c to 
enable it to understand the precise ground upon 
which the objection is based. 

14. All that appeared in this case was, that 
when the books, etc. were offered in evidence, the 
defendants objected that the court was not au- 
thorized to issue, or the marshal to serve, the 
warrant in question, and that the district attor- 
ney could not put them in evidence, because ob- 
tained by that warrant. Held, that the objec- 
tions were not sufficiently explicit to avail the de- 
fendants at this hearing. 

[Cited in Kimball v. Weld. Case No. 7,776.] 

15. The district judge could put the papers 
seized under the warrant in this case into the 
hands of the district attorney. 

16. It was objected that the books, etc. were 
not in themselves legal evidence. Held, that as 
the same were not set forth in the bill of excep- 
tions, nor in any way made part of it, the pre- 
sumption was that the ruUng of the district judge 
was correct, and the point was not open for ex- 
amination. 

[Cited in U. S. v. Hughes, Case No. lo,417i 
XJ. S. V. Three Tons of Coal, Id. 16,515.] 

17; The objections were taken to the admissi- 
bility of a deposition: {l).That it did not appear 
that the magistrate had examined the deponent; 

(2) that it did not appear that the magistrate 
had reduced, or caused to be reduced, to writ- 
ing the deponent's answers; (3) that it did not 
appear that the magistrate had i;educed, or 
caused to be reduced, to writing the answers of 
deponent in his presence. The return stated 
that (1) "an examination on oath of tlie deponent 
was had before me." (2) Cross and direct in- 
terrogatories accompanied the commission, and 
the magistrate's return was, "the following are 
the answers," to the direct and cross interrog- 
atories, and also that "the signatures of the de- 
ponent affixed to this deposition are in his hand- 
writing, and made in my presence." Bdd, that 
as the magistrate was to permit no person otlier 
than a clerk to be present at the examination 
except himself and the deponent, and as it did 
not appear that a derk was appointed, the pre- 
sumption was that no one was present but the 
deponent and the magistrate, and, if not, tlien 
either the magistrate or the deponent must be 
presumed to have written the answers, and, if 
by either, the first and second objections failed. 
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(3) The fact that the signatures affixed were 
those of the deponent and made in the presence 
of the magistrate is an answer to the third ob- 
jection. 

18. One cannot claim property or the avails 
of it through the fraudulent acts of another with- 
out heing affected by the act, especially if a 
partner, the same as if the act were his own. 

19. Partners are liable in solido for the tort 
of one of their number, if the tort was commit- 
ted by him as a partner, and in the course of the 
partnership business. 

[Error to tlie district court of the United 
States for the district of Maine.] 

This was an action of debt by the United 
States to recover certain duties and penalties 
for the alleged illegal importation of shingles 
into the port of Bangor, in the district of 
Maine. The suit was brought in the district 
court, where the jury returned a verdict for 
the plaintiffs. [Case No. 16,40G.] Thereup- 
on, after the judgment, the defendants [Da- 
vid R. Stockwell and others] excepted, and 
by writ of error removed the cause to the 
circuit court. Large quantities of shingles, 
it was alleged, were imported into the port 
of Bangor by certain persons unknown, with- 
out paying the duties, and that the same 
were then and there unladen and delivered 
in violation of the provisions of the revenue 
laws; and the charge in the first eight 
counts of the writ was that the shingles 
were then and there received, concealed, 
and bought by the defendants. Founded on 
that and other charges, as set forth in the 
other counts, the United States sued the de- 
fendants in a plea of debt, the writ contain- 
ing twenty-three counts. Seven of the 
counts— to wit, from the ninth to the fif- 
teenth inclusive— alleged that the goods as 
imported were subject to duty, and that the 
defendants did then and there knowingly 
attempt to make, and did knowingly make, 
an entry of said goods by means of a false 
invoice; and the remaining counts— to wit, 
from the sixteenth to the twenty-third in- 
clusive—were counts for the unpaid duties, 
in which it was alleged that the defendants 
or their agents imported the goods without 
paying or accounting for the duties. Service 
was made upon all the defendants named in 
the writ, but the death of Leeman Stockwell 
was suggested at the first term, and the oth- 
er defendants appeared and pleaded the gen- 
eral issue, and upon that issue the parties 
subsequently went to trial. Double the 
value of the goods was claimed in the first 
eight counts, and the jury found for the 
plaintiffs upon all those counts except the 
seventh, upon which their verdict was for 
the defendants; and they also found for the 
defendants upon all of the seven counts eon- 
stitating the second set, in which it was al- 
leged that the defendants knowingly at- 
tempted to make and made entries of the 
respective Importations by means of false 
invoices. Separate claims for the unpaid 
duties of the respective importations were 
made in the third set of counts, and upon 



those, except the twenty-second, the jui-y 
found for the plaintiffs; but they found for 
the defendants upon the twenty-second 
count, which had respect to the same impor- 
tation as the seventh count in the first .set. 

Prayers for instructions were presented by 
the defendants in substance and effect as fol- 
lows: (1) That the first eight counts were 
bad, because they did not sufficiently aver 
the primary element of the charge that the 
shingles were in fact illegally imported. (2) 
That both the first and third set of counts 
were bad, because they did not so describe 
the shingles as to show that they were sub- 
ject of duty. (3) That. shingles imported from 
the adjacent provinces at the date of the im- 
portations in question were not subject to 
duty; that they were entitled at that time 
to be admitted to entry free of duty, under 
the reciprocity treaty with Great Britain, 
though manufactured in part, if something 
remained to be done to complete the manu- 
facture, as if the shingles were shaved but 
not jointed, as explained in the record. (4) 
That a civil action will not lie to recover the 
double values, and that the plaintiff could not 
recover in this action' both the double values 
and the duties. 

Richard H. Dana, Jr., for plaintiffs in error. 
Nathan Webb, for the United States. 

CLIFFORD, Circuit Justice. Brought here 
as the record is by writ of error to the dis- 
trict court to revise certain mlings of that 
court, and the judgment in the case, it will 
only be necessary to refer to such portions 
of the pleadings and evidence as are mate- 
rial to the questions presented for re-exami- 
nation in the bill of exceptions. Goods 
brought from any foreign port or place are 
forbidden to be unladen and delivered be- 
fore the duties are paid or secured to be 
paid, and the further provision is that per- 
sons who receive, conceal, or buy any goods 
knowing them to have been illegally im- 
ported, and liable to seizure, shall, on con- 
viction thereof, forfeit and pay a sum double 
the amount or value of the goods so re- 
ceived, concealed, or purchased. 11 Stat. 
065; 3 Stat. 782. Large quantities of shin- 
gles, it is alleged, were imported into the 
port of Bangor by certain persons unknown 
without paying the duties, and that the same 
were then and there unladen and delivered 
in violation of that and other provisions of 
the revenue laws; and the charge in the first 
eight counts of the writ is that the shingles 
were then and there received, concealed, and 
bought by the defendants. Founded on that 
and other charges as set forth in the other 
counts, the United States sued the defend- 
ants in a plea of debt, the ^rit containing 
twenty-three counts. Seven of the counts, 
to wit, from the ninth to the fifteenth inclu- 
sive, allege that the goods as imported were 
subject to duty, and that the defendants 
did then and there knowingly attempt to 
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make, and did knowingly make, an entry of 
said goods by means of a false invoice; and 
tlie remaining counts, to wit, from tlie six- 
teenth to the twenty-third inclusive, are 
counts for the unpaid duties, in which it is 
alleged that the defendants or their agents 
imported the goods without paying or ac- 
counting for the duties. Sei-viee was made 
upon all the defendants named in the wi'it; 
but the death of Leeman Stoekwell was sug- 
gested at the first terra, and the other de- 
fendants appeared and pleaded the general 
issue; and upon that issue the parties sub- 
sequently went to trial. Double the value of 
the goods is claimed in the first eight counts; 
and the jury found for the plaintiffs upon 
all those counts, except the seventh, upon 
which their verdict was for the defendants; 
and they also found for the defendants up- 
on all of the seven counts constituting the 
second set, in which it is alleged that the 
defendants knoAvingly attempted to make, 
and made, entries of the respective impoita- 
tions by means of false invoices. Separate 
claims for the unpaid duties of the respec- 
tive importations are made in the third set 
of counts; and upon those, except the twen- 
ty-second, the jury found for the plaintiffs, 
but they found for the defendants upon the 
twenty-second count, which has respect to 
the same importation as the seventh count 
in the first set. Judgment was for the plain- 
tiffs; and the defendants excepted and sued 
out this writ of error: 

1. Shingles, whether sawed or rived and 
shaved, are not enumerated in the act of the 
2d of March. 1861, as an article of importa- 
tion subject to duty; but the twenty-second 
section of the act provides that there shall 
be levied, collected, and paid "on manufac- 
tures of wood, or of which wood is the chief 
component i^art," if imported from foreign 
countries and "not otherwise provided for," 
a duty of thirty per centum; and the thu-- 
teenth section of the act of the 11th of July, 
1862, added five per centum ad valorem in 
addition to the duties imposed by the prior 
act. 12 Stat. 192; Id. 557. Pi-ayers for in- 
struction were presented by the defendants 
in substance and effect as follows: (1) That 
the first eight counts were bad, because they 
do not sufiiciently aver the primary element 
of the chai'ge, that the shingles were in fact 
illegally imported. (2) That both the first 
and third set of counts were bad, because 
they do not so describe the shingles as to 
show that they were subject to duty (S) 
That shingles imported from the adjacent 
provinces, at the date of the importations in 
riuestion, were not subject to duty; that 
they were entitled at that time to be admit- 
ted to entry free of duty, under the reciproci- 
ty treaty with Great Britain, though manu- 
factured in part, if something remained to 
be done to complete the manufacture, as if 
the shingles were shaved, but not jointed, as 
explained in the record. (4) That a civil ac- 
tion will not lie to recover the double values. 



and that the plaintiff cannot recover in this 
action both the double values and the duties, 
liesponsive to the first request, the instruc- 
tion given by the court was that if the facts 
set forth in the counts were proved, the al- 
legations were sufficient to entitle the plain- 
tiff to a verdict; and the court here entirely 
concurs in that instruction, as the respective 
counts allege that the goods, being by law 
subject to the payment of duties, were on a 
certain day imported and brought from some 
foreign port or place, naming the port, by a 
cei'tain vessel, giving the name thereof, into 
this district, naming the port, by persons un- 
known, without paying or accounting for the 
duties to which said goods were then by 
law so subject. Particular reference to the 
provision levying the duties, and enacting 
the prohibition, and imposing the penalty, is 
never necessary even in an indictment, as 
the federal courts take judicial knowledge of 
the revenue laws imposing duties and pro- 
viding for their collection. Most of the re- 
marks made to show that the first pi-ayer foi 
instruction was properly refused apply with 
equal force as an answer to the objections 
taken to the refusal of the court to grant the 
second prayer. Nothing further need be 
added to show that tlie action of the court 
was correct, except to say that the counts 
respectively aver that the goods were im- 
ported without paying or accounting for the 
duties to which they were by law subject. 
They are described as shingles, and not as 
manufactures of wood, but shingles are enu- 
merated in the treasury regulations as an 
article subject to duty, notwithstanding the 
treaty of reciprocity, and it is a matter of 
common knowledge that shingles are manu- 
factured from wood, ftlanufactured of wood, 
as shingles are, they were clearly within the 
before-mentioned provisions of the revenue 
laws, and as such were subject to a duty of 
thirty-five per centum ad valorem, unless 
they were exempted by the terms of the re- 
ciprocity treaty, whieli was in full operation 
at the date of the several importations. 
"Timber and lumber of all kinds, round, 
hewed, and sawed, unmanufactured in whole 
or in part," are enumerated in the schedule 
annexed to the third article of that treaty, in 
which it is in terms agreed that the articles 
tlierein enumerated "being the growth and 
produce of the aforesaid British colonies, or 
of the United States, shall be admitted into 
each country respectively free of duty." Un- 
manufactured timber or lumber of any kind, 
as well such as was hewed or sawed, as that 
which was round, if othenvise unmanufac- 
tured in whole or in part, was entitled un- 
der the treaty to be admitted to entiT as 
goods free of duty; but if the timber or 
lumber was otherwise manufactured than by 
a rough hewing or sawing, whether in whole 
or in part, the product of such rough hewed 
or sawed timber or lumber became and was 
subject to duty as provided in the revenue 
laws of the United States in operation at 
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the time the same "was imported. Regula- 
tions upon the subject were promulgated by 
the secretary of the treasury on the 1st of 
February, 1857, and it appears that those 
regulations were founded upon the prior 
practice and decisions of that department. 
Articles entitled to entry free of duty are 
first enumerated in those regulations, and 
then follows a schedule of articles subject to 
duty under the revenue laws then in opera- 
tion, and shingles, shingle bolts, and shingle 
wood are included in the enumeration. Ap- 
pended to that schedule is a general regula- 
tion upon the subject, which provides that 
"articles of wood remain liable to duty un- 
der the existing tariff, if manufactured in 
whole or in part by planing, shaving, turn- 
ing, splitting, or riving, or by any process of 
manufacture, other than rough hewing or 
sawing;" and the supreme court, in the case 
of the United States v. Hathaway, 4 Wall. 
[71 U. S.] 407, held that that regulation was 
"a sound construction of the" stipulation 
contained in the treaty. Round, hewed, and 
sawed lumber are admitted free of duty if 
otherwise unmanufactured in whole or in 
part The ai-ticle, say the couit, may be 
round, hewed, or sawed, but if it has under- 
gone the process of manufacture even in 
part, it is taken out of the free list. U. S. 
V, Quimby. Id. 409. 

Debt, it is insisted, is not maintainable for a 
penalty, but it was decided otherwise in the 
case of IT. S. v. Andrews [unreported]; and 
the court adheres to the opinion given in 
that case. All penalties and forfeitures in- 
curred by force of the act under considera- 
tion may be sued for, recovered, distributed, 
and accounted for in the manner prescribed 
by the act* entitled "An act to regulate the 
collection of duties on imports and tonnage." 
3 Stat 732, § 5;' 1 Stat 695. Provision was 
made by the eighty-ninth section of the prin- 
cipal collection act, that all penalties accru- 
ing by virtue of that act should be sued for 
and recovered, with costs of suit, in the 
name of the United States, in any court 
competent to try the same; and it was made 
the duty of tlie collector within whose dis- 
trict the seizure should be made, or forfei- 
ture incurred, to cause suit to be commenced 
for the same without delay, and prosecuted 
to effect U. S. v. Lyman [Case No. 15,647]; 
U. S. v. Bougher [Id. 14,627]; Walsh v. U. 
S. [Id. 17,116]; U. S. V. Allen [Id. 14,431]; 
Jacob V. U. S. [Id. 7,157]. 

Repeated decisions of the federal courts 
show that debt will lie to recover a penalty, 
as provided in tlie 89th section of the prin- 
cipal collection act, and that the same form 
of action is an appropriate remedy to re- 
cover unpaid duties in cases where goods 
from a foreign country have been imported 
without their payment and without giving se- 
curity as provided by law. Authorities may 
doubtless be cited in which it is held that 
indebitatus assumpsit will lie for duties, but 
it is well settled in this court that debt also 



will lie, which is all that need be affirmed 
at the present time. U. S. v. Lyman [su- 
pra]; U. S. V. Howland [Cafee No. 15,406]. 

Objections to the form of the remedy are 
clearly not well founded, and it is equally 
clear that the objections to the joinder of the 
counts must also be overruled, as the law 
is well settled that whenever the same plea 
may be pleaded and the same judgment 
given on two counts, they may be joined in 
the same dedaration, and the fact that the 
' duties are to be paid in gold is not sufficient 
to take the case .out of the operation of that 
rule of pleading, as that matter is regulated 
by statute. Brown v. Dixon, 1 Term R. 276; 
Oheang Kee v. U. S., 3 Wall. [70 U. S.] 320; 
13 Stat 494, § 13; 12 Stat 345. 

Recovery both for the duties and the dou- 
ble values, it is suggested, cannot be had 
in the same case where the owner was the 
importer; but it is not perceived that the ob- 
jection is entitled to any weight, and the 
defendants do not refer to any decided cases 
which give it any support. Import duties 
are levied by act of congress, and when the 
.goods' are imported without paying or ac- 
counting for the same, the action against the 
importer is founded upon a statute liability'' 
which becomes complete as soon as the goods 
are illegally imported. Goods illegally im- 
ported are forfeited and liable to seizure, and 
whoever "receives, conceals, or buys such 
goods, shall on conviction thereof forfeit and 
pay a sum double the amount or value of the 
goods." Owners, it is said, cannot "buy" 
their own goods, but they may receive or 
conceal goods belonging to their firm or to 
themselves as individuals which have berai 
illegally imported, and which are forfeitcu 
and liable to seizure and condemnation. 
Suits to recover double values are founded 
on acts wholly distinct from the act of im- 
portation, and the owner, consignee, or agent 
may be liable both for the duties because the 
goods were imported without their payment 
and without giving security for the same, 
and also for the subsequent reception and 
concealment of the same, so that they cannot 
be sei?ed and libelled as forfeited for a vio- 
lation of the revenue laws. Counts -joined 
for such distinct liabilities are not incon- 
sistent, because they are founded upon dis- 
tinct acts of the defendants, which, if proved, 
render them liable both for the prescribed* 
penalty and for the duties. 

Exceptions were taken to the rulings and 
instructions of the court which must also be 
re-examined. Prior to the institution '^<'+he 
suit, the district judge issued a search war- 
rant under the second section of the act of 
the 2d of March, 1867, rected to tne mar- 
shal, requiring him to enter, in the daytime, 
the store of the defendants' firm situated in 
Bangor, and there to search for such day- 
books, journals, etc., as are therein describ- 
ed; and the action of the marshal shows 
that he, in obedience to the precept, entered 
the store in the daytime, and there f jund, 
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took and carried away certain books, papers, 
letters, etc., as therein directed, and that he 
"brought them before the district judge as 
therein directed." Aeeotmt-books, letters, 
copies of letters, and other documents so seiz- 
ed by the marshal and brought before the dis- 
trict judge, were by him placed in the cus- 
tody of the district attorney for his official 
examination. Such account-books, letters, 
copies of letters, and other documents being 
so in the custody of the district attorney, he 
offered the same in evidence as tending to 
prove that the plaintifEs were entitled to re- 
cover. 

Two objections were taken by the defend- 
ants, at the trial, to the admissibmty of the 
books, papers, and documents as offered in 
evidence: I. That the court was not author- 
ized to issue nor the marshal to execute the 
warrant in question. II. That the district at- 
torney could not, if objected to by the de- 
fendants, put in evidence against them pa- 
pers fi-om his own possession, obtained and 
placed there by force of the warrant, xower 
to issue such a warrant is vested in the ais- 
triet judge whenever it shall be made to ap- 
pear by complaint and affidavit to his satis- 
faction that any fraud on the revenue has 
been committed by any person interested or 
engaged in the importation or entry of mer- 
chandise at any port within such district; 
and the provision is that the warrant shall 
be directed to the marshal, requiring him to 
enter any place or premises where any in- 
voices, books, or papers are deposited relat- 
ing to the merchandise in respect to wxi^ch 
such fraud is alleged to have been commit- 
ted, and take possession of such booKs and 
papers and produce them before the saiu 
judge. 14 Stat. 547, § 2. Unreasonable 
searches and seizures are forbidden by "the 
constitution, and the act of congress provides 
that "no warrant for such seizure shall be 
issued unless the complainant shall set forth 
the character of the fraud alleged, the nature 
of the same, and the importations in respect 
to which it was committed and the papei's to 
be seized." 

1. Warrants of the kind, it is conceded, 
may be auiuorized by congress, to search for 
articles used in the commission of crime, or 
for stolen goods, where the crime charged is 
within federal jurisdiction; but it is insisted 
that warrants for search and seizure, except 
in cases of alleged crime, are not allowed by 
existing laws. 

2. Objection is also taken to the sufficiency 
of the warrant upon several grounds; (1) 
Because it is not accompanied by any com- 
plaint or affidavit, and the proposition is that 
the act of congress makes the existence of 
a complaint of the prescribed character es- 
sential to its validity. (2) That if even the 
recitals in the warrant may dispense with 
the production of the complaint, still the re- 
citals in that behalf in this warrant are not 
sufficient because the facts recited therein 
do not amount to a fraud. (3) That the de- 



scription of the importations in respect to 
which the alleged fraud was committed is 
bad because it is not sufficiently specific and 
definite. Contradicted as the first proposi- 
tion is by the express language of the sec- 
tion under which the warrant in this case 
was issued, it does not seem to be necessary 
to give the proposition any very extended 
examination. Full power and authority were 
given to collectors, naval officers, and sur- 
veyors, or other persons specially appointed 
by either of them for that purpose, by the 
act of the 31st of July, 1789, to enter any 
ship or vessel in certain cases, and therein 
to search for, seize and secure any goods 
subject to duty therein concealed, and if they 
had cause to suspect a concealment thereof 
in any dwelling-house, store, building or 
other place, they or either of them might 
upon application on oath to any justice of the 
peace be entitled to a warrant to enter such 
house, store, or other place (in the daytime 
only), and there to search for such goods, and 
if any were found to seize and secure the 
same for trial. 1 Stat. 43. Revenue officers 
were also authorized by the act of the ISth 
of August, 1793, to go "on board of any ship 
or vessel * * * and the same to inspect, 
seax-eh and examine," and if it appeared that 
any breach of the revenue law had been com- 
mitted whereby such ship or vessel or the 
goods on board were liable to forfeiture, to 
make seizure of the same. Id. 315. 

Authority to procure such warrants upon 
proper application, on oath, to any justice of 
peace, and to make such searches and sei- 
zures, as was conferred by the first collection 
act, was continued by the act of the 4th of 
August, 1790, as appears by the forty-eighth 
section of that act. 1 Stat. 170. All the prior 
laws passed to regulate the collection of 
duties on imports and tonnage were revised 
on the 2d of March, 1799; and some of the 
antecedent regulations were essentially modi- 
fied. But the provision which authorized col- 
lectors, naval officers, and surveyors, and 
such other persons as either of them might 
specially appoint, to procure a search war- 
rant to search for, seize, and secure for trial 
goods subject to duty, where a concealment 
thereof was suspected, was re-enacted there- 
in, in the same words in which it appeara 
in the two prior acts of congi-ess upon that 
subject. Id. G77. District judges were first 
authorized to issue such search warrants by 
the seventh section of the act of the 3d of 
Alarch, 1863; but they were required by that 
act to direct the warrant to the collector 
of the port where the alleged frauds were 
committed. 12 Stat 740. Service of the 
warrant under that act was to be made by 
iJie collector, as under the prior acts when 
he was the applicant for the same; but the 
act under which this waiTant was issued 
provides that the waritint shall be directed 
to the marshal of the district. 14 Stat. 547, 
§ 2. Search warrants, therefore, if in due 
form, are authorized in such cases by an act 
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■of congress, on the condition and for the 
pui-poses specified in- the provisions to which 
reference has been made. Congress may "lay 
■and collect taxes, duties, imports, and ex- 
cises," and may also "make all laws which 
shall he necessary and proper for carrying 
into effect" that express grant of power. 

Experience,, eveiy where, shows that im- 
port duties cannot he successfully levied and 
-collected without laws establishing regula- 
tions upon the subject requiring their pay- 
ment, or security for the payment of the 
same, at the time the goods are imported, 
find before they are unladen and delivered. 
Regulations only are not sufficient, nor are 
prohibitions merely; but both must be en- 
forced by legal sanctions. Important regu- 
lations upon the subject were adopted by the 
first congress at the time they created and 
organized our revenue system; and provision 
was then made for punishing their violation 
by fine, penalty, and forfeiture, according 
to the nature of the prohibited act, and as 
directed In the act of congress. Penalties 
accming by the breach of the act were to 
be sued for and recovered, with costs of suit, 
in the name of the United States, by the col- 
lector of the district where the same accrued, 
unless in cases of penalty relating to an 
officer of the customs, 1 Stilt. 47. Power to 
pass such laws and to prescribe the form 
of the proceeding for their enforcement, 
whether by indictment, information, debt, 
or action on the case, was never questioned; 
find any argument to support the right of 
congress to pass such laws would seem to be 
au act of supererogation, as it is clear they 
are necessaiy and proper to enable congress 
to cany into effect the express grant to lay 
and collect taxes, duties, imposts, and ex- 
cises. Warrants to search dwelling houses, 
stores, buildings, and other places, for con- 
cealed goods alleged to have been illegally 
imported, and for the seizure of the goods 
for trial, have been, allowed by law from the 
organization of the revenue system 'to the 
O present time; and it is not perceived that any 
greater objection can be taken to a warrant 
to search for books, invoices, and other papei-s 
appertaining to an illegal Importation than 
to one authorizing such a search for the im- 
ported goods. Such warrants might be pro- 
cured, until within a recent period, upon ap- 
plication to a justice of the peace, and the 
same might be served by the collector, naval 
officer, or surveyor, by whichsoever the appli- 
cation was made, and to which the warrant 
was granted. 1 Stat, 43; Id. 678. Abuses 
occurred under those laws, * and congress 
wisely repealed the provisions authorizing 
justices of the peace to grant such wariants, 
and vested the power in judges of the dis- 
trict courts, and has finally provided that 
the wan-ant shall be directed to the marshal 
■of the district for service. 12 Stat. 740; 14 
Stat. 547. Guarded as the new provision is, 
it is scarcely possible that the citizens can 
have any just ground of complaint, as the 



condition precedent to the granting of the 
warrant is that it shall be made to appear 
to the satisfaction, of the judge of the dis- 
trict court, by complaint and affidavit, that 
a fraud on the revenue has been committed 
by some pei-son or persons interested or in 
some way engaged in the importation, or 
entry of merchandise at some port within 
such district. His act in granting the war- 
rant is a judicial act, as he hears the appli- 
cant, and, if satisfied, among other things, 
that such a fraud on the revenue has been 
committed, he will grant the warrant, and if 
not so satisfied the application will be re- 
fused. Attempt is made in argument to limit 
the power to authorize such warrants to 
criminal cases, but the proposition finds no 
support in the acts of congress or in any 
decision of the federal courts. Individuals 
can not sue out or employ such • a process in 
the course of civil proceedings, or for the 
maintenance of a mere private right, and 
where the judges of Insolvency in Massachu- 
setts were empowered by an act of the legis- 
lature to grant search wanants on the ap- 
plication of the assignees to search for the 
property and books of the debtor, the su- 
preme court of the state held that the act 
was unconstitutional and void, as the pro- 
cess was to be used exclusively in mere civil 
proceedings, where nothing but a personal 
claim or the right to prosecute a private suit 
was involved. Robinson v. Richardson, 13 
Gray, 454, Private parties, it is conceded, 
may not employ the writ as the means of 
prosecuting a private right, but it cannot 
be admitted that congress, in pi-oviding 
means to detect, prevent, and punish frauds 
upon the public revenue, is forbidden to au- 
thorize the use of such a process merely be- 
cause the penalty imposed on the person 
violating the law and pei-petrating the fraud 
may be recovered otherwise than by in- 
dictment. Debt undoubtedly is the proper 
remedy in the present case, but congress may 
enact that the penalty imposed for receiving, 
concealing, or purchasing goods illegally im- 
ported, shall be recovered by Indictment or 
debt at the election of the prosecutor. Suffice 
it to say that the acts charged in the declara- 
tion were unlawful acts, declared to be such 
for the prevention of fraud and for the protec- 
tion of the public revenue, and as such the 
acts eliarged were public wrongs, which sub- 
jected the perpetrators to the penalty pro- 
vided by law; and it Is as clearly competent 
for congress to authorize the district judges 
to issue a warrant in such a case to search 
for and seize the invoices, books, and papers 
evidencing such a fraud, as it would be for 
a state magistrate to grant a waiiant to 
search for and seize stolen goods. Much 
jealousy existed against general warrants be- 
fore and at the time the constitution was 
adopted, and the fourth amendment pro- 
vides that "no waiTant shall issue but upon 
probable cause, supported by oath or affirma- 
tion, and particularly describing the place to 
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be searched, and the person or thing to he 
seized;" but the provision affords no suppoit 
to the limitation expressed in the proposition 
of the defendants. Entick t. Carrington, 2 
Wils. 275; 'Cooley, Const. Lim. 299; Sanford t. 
Nichols, 13 Mass. 2S6; Bostock v. Saunders, 3 
Wils. 434; s. c, 19 How. State Tr. 1030; Reg. 
V. JMoseley, 1 Car. & K. 711. Writs of as- 
sistance, also, as granted by the courts to 
the revenue officers in the last century, em- 
powering such officers, at their discretion, 
to seai-eh suspected places for smuggled 
goods, were justly regarded with great dis- 
favor as facile instniments of arbitraiy pow- 
er; but the warrant for search and seizure, 
as authoi-ized by the present act of congress 
to be issued by the district judges, is not 
properly subject to any of the objections 
which were made to those unguarded, dis- 
cretionary licenses to subvert the principles 
of civil liberty. Paxton's Case, Quincy, 51; 
Cooley, Const. Lim. 301. Such a warrant 
cannot be issued under the act of congress, 
unless it is made to appear by complaint and 
affidavit to the satisfaction of the judge of 
the district court that a fraud on the revenue 
has been committed, nor unless "the com- 
plaint shall set forth the character of the 
fraud alleged and the nature of the same," 
describing also the importations and the 
papei-s to be seized. Search warrants for any 
purpose are doubtless obnoxious to very seri- 
ous objections, and it is necessary in every 
case that tlie waii-ant shall particularly speci- 
fy the place to be searched and the person oi* 
object to be seized, as it is clear that gen- 
eral warrants are forbidden by the fourth 
amendment of the constitution. Judges of 
the district courts have no authority to issue 
such wan-ants, unless they are directed to 
the mai-shal of the district; and the law re- 
quires that the warrant shall describe the 
invoice, books, or papers for which the search 
is to be made and the place or premises where 
they ai-e deposited; and the direction to the 
marshal must be to enter the described place 
or premises where the invoices, books, or 
papers are deposited, and to take possession 
of the same, and produce them before the 
said judge. When the warrant is so framed 
as to constitute a compliance with the con- 
ditions expressed in that section of the act 
of congress, the couii; is of the opinion that 
it may be properly issued by the district 
judge, and that it might lawfully be served 
by the marshal of the district. 

Certain formal objections are also taken 
to the warrant, which will be briefly con- 
sidered. First, when the account books, let- 
ters, and documents were offered in evidence, 
the defendants objected to their admissi- 
bility; because they were obtained from 
their possession by force of the search war- 
rant exhibited in the record; and it is in- 
sisted in argument that the ruling of the dis- 
trict judge, in admitting them in evidence, 
was erroneous, because the wai'rant is not 



accompanied by any complaint or affidavit r 
but the court is of the opinion that the in- 
troduction of the complaint and affidavit is 
not necessary in a case where they are re- 
ferred to in the warrant, and it appears by 
the recitals of the same that it was shown 
by complaint and affidavit to the satisfaction 
of the district judge that the alleged frauds 
on the revenue had been committed as there- 
in set forth. Objection is also made to 
the warrant that the alleged frauds are not 
therein described with sufficient particu- 
larity; but the court is of a different opin- 
ion, as it clearly appears from the recitals 
of the warrant that the defendants at the 
time therein alleged did commit frauds on 
the revenue by importing large quantiti^ 
of shingles subject by law to duty into the 
port of Bangor and other ports in that dis- 
trict, without pajing or accounting for the 
duties. In argument, the defendants allege 
that the acts charged, as described in the 
warrant, do not amount to a fraud, because 
the shingles imported were the "growth and 
manufacture" of the adjacent provinces, and 
they insist that such shingles were not by 
law subject to duty; but the court is not 
able to sustain that theory for the reasons 
already explained, and the objection must 
be overruled. They also insist that the im- 
portations were not described in the war 
rant with sufficient certainty; but they are 
described as shingles, and as shingles are 
enumerated in the treasury regulations as 
an article subject to duty under the reciproc- 
ity treaty, and as it is a matter of common 
knowledge that they are manufactured of 
wood, the court is of the opinion that the 
description is sufficient. Although the war- 
rant is not defective in either of the particu- 
lars mentioned, still it does not allege that 
the district judge became satisfied by com- 
plaint as well as by affidavit that the al- 
leged frauds on the revenue had been com- 
mitted, and in that respect it fails to comply 
with the act of congress. Substantial com- 
pliance with the conditions specified in the ^ 
section conferring the power is essential to 
the validity of the warrant, but the court is 
of the opinion that the defect will not avail 
the defendants in this case for two reasons i 
(1) Because they did not except at the trial 
to the ruling of the court admitting the books, 
letters, and documents in evidence upon that 
ground; (2) because the books, letters, and doc- 
uments were properly admitted in evidence, 
even if the search waiTant was illegal. 

Exceptions to the ruling of the court in. 
admitting evidence should be sufficiently 
specific to enable the court to understand the 
precise grounds of the objections to its ad- 
missibility, and unless they are so they can- 
not be regarded as the proper foundations 
for a writ of error to reverse the judgment. 
Evidence may be inadmissible because it is 
immaterial, or because it is secondary in its 
nature, or because better evidence exists^ 
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or because it is defective in some legal re- 
quirement", or because it is oral and not in 
writing:, or because it is offered to vary or 
contradict "what is in writing, and in some 
cases because it was improperly obtained; 
but whenever objections to the admissibility 
of evidence are special in their nature and 
not apparent, they should be specifically stat- 
ed, that the opposite party may be apprised 
of their real character, and that the presid- 
ing justice may not be led into error. Har- 
vey V. Tyler, 2 Wall. [69 D. S.] 328; Rogers 
v. Marshall, 1 Wall. [68 TJ. S.] 644. Appellate 
courts are necessarily confined to the record, 
and all that appears in this case is that the 
defendants, when the books, letters and 
documents were offered in evidence, object- 
ed that the court was not authorized to issue 
nor the marshal to serve the waiTant in ques- 
tion, and that the district attorney could not 
put the papers in evidence, as they had been 
obtained and placed in his possession by 
that warrant. Authority to issue the war- 
rant was by law vested in the district judge, 
and inasmuch as the judge in issuing it ex- 
ercised a judicial discretion, no doubt is en- 
tertained that the wan-ant, though defective 
in form, was sufficient for the protection of 
the marshal. Suppose, however, that the ex- 
ception is sufficient, and that the search war- 
rant was illegal, still the court is of the opin- 
ion that the books, letters, and documents 
wex-e properly admitted in evidence, as they 
were pertinent to the issue, and were offered 
in evidence in the same condition in which 
they were when they came from the posses- 
sion of the defendants, without mutilation or 
alteration. Com. v. Dana, 2 Mete. cMass.) 
329; Legatt v. Tollervey, 14 East, 302; 
Jordan v. Lewis, Id. 305, note. Lottery tick- 
ets in the case first mentioned had been seiz- 
ed under a search warrant, and the person in 
whose possession they were found had been 
indicted as having them in his possession 
with intent to sell the same in violation of 
law. Service was made and the accused 
went to trial, and the prosecuting officer 
offered the lottery tickets as evidence, and 
they were objected to as inadmissible by the 
defendant as having been improperly obtain- 
ed by the use of an illegal search -warrant; 
but the supreme court of JIassachusetts held 
that where papers are offered in evidence 
the court can take no notice how they were 
obtained, whether lawfully or unlawfuly, nor 
will the court form a collateral issue to de- 
tex'mine that question. Judge Stoi'y laid 
down the same rule twenty years before in 
the case of U. S. v. La Jeune Eugenie [Case 
No. 15,551], and the rule there established 
has never been questioned in this circuit 
Illustrations to show what is meant may be. 
drawn from the rules applied to confessions 
in criminal cases. Confessions obtained by 
threats or promises are never admitted in 
evidence against the accused; but if he at 
the same time exhibits the implements with 
which he committed the crime, or the stolen 



goods, or, in case of murder, if the accused 
exhibits the money or the effects of the de- 
ceased, they are admissible because, being 
facts, they cannot be changed by the threats 
or promises. King v. Warickshall, 1 Leach, 
Or. Cas. 263; Com. v. Knapp, 9 Pick. 511; 
1 Greenl. Ev. §§ 231, 232. Although a confes- 
sion obtained by means of promises or 
threats cannot be received, yet if In conse- 
quence of that confession certain facts tend- 
ing to establish the guilt of the prisoner are 
made known, evidence of those facts may be 
received. Rose. Cr. Ev. 51; 1 Phil. Ev. (Ed. 
1SG9) 524. Viewed in either light, the ob- 
jection is' not well founded, and must be 
overruled. 

The next objection is that the district 
judge could not put the papers so seized and 
brought before him into the possession of 
the district attorney to be used as evidence 
in the case; but the court is of a different 
opinion, as the very object of the search is 
to ascertain whether there are such papers 
deposited in the described place or premises, 
and, if so, that they may be seized and "pro- 
duced before the said judge." Papers so 
seized are declared by the act of congress to 
be "subject to the order of said judge," but 
he must allow the examination of the same 
by the collector of customs, or by any officer 
duly authorized by the collector for that pur- 
pose. Invoices, books, or papers so seized 
may be retained by said judge as long as, 
in his opinion, the retention thereof is nec- 
essaiy; and the court is of the opinion that 
invoices, books, or papers so seized, like the 
implements of crime, or stolen goods seized 
on search warrants, may in a proper case 
be given in evidence against the offender and 
perpetrator of the fraud. Com. v. Dana, 2 
Mete. (Mass.) 337. Suits in the name of the 
United States are instituted in the circuit 
and district courts by the district attorneys, 
and while 'pending there such suits are con- 
trolled by those officers under the instruc- 
tions of the attorney general. They are the 
proper officers to institute proceedings to 
recover such penalties as those incurred in 
this case, and when sucli a suit is pending 
and comes on for trial, the district attorney 
may well claim the right to use all legal evi- 
dence at command, whether the same is in 
the archives of the government or on file in 
the court Confiscation Cases, 7 Wall. [74 
U. S.] 456. The defendants also object that 
the books, letters, and documents were not 
by themselves legal testimony; but the de- 
cisive answer to this objection is that the 
burden to show error is upon the party al- 
leging it, and inasmuch as the books, pa- 
pers, and documents in question are not set 
forth in the bill of exceptions, nor in any 
way made a part of it, the presumption is' 
that the ruling was correct, and the point 
is not open for re-examination. 

Before the trial the deposition of Thomas 
Dowling was taken by the United States un- 
der a commission, and when it was offered 



STOOKWELL (Case No. 13,466) 



[28 Fed. Cas. page 124] 



in evidence the defendants objected to the 
admissibihty of the same because, as they 
alleged, the return does not show that the 
commission was duly executed. They took 
three objections to the sufficiency of the re- 
turn: (1) That it does not appear by it that 
the magistrate himself examined the def ena- 
ant. (2) That it does not appear by it that 
he reduced or caused to be reduced to writ- 
ing the deponent's answer. (3) That it does 
not appear by it that he reduced the answers 
of the deponent to writing or caused them 
to be so reduced in his presence. These ob- 
jections were overruled and the deposition 
was admitted subject to exceptions. 

Erroneous in fact as the first objection 
is, it is only necessary to refer to the state- 
ment made in the return for its correction, 
where it is stated that an examination on 
oath of the deponent was had and taken be- 
fore me, which certainly is a substantial 
compliance with the directions of the com- 
mission. 

Interrogatories and. cross interrogatories ac- 
companied the commission, and the return 
is that "the following are the answers" of 
the deponent given to the several interroga- 
tories and cross interrogatories thereto an- 
nexed, and in conclusion the return states 
"that the signatures of the deponent affixed, 
to this deposition are in his handwriting and 
made in my presence." Depositions de bene 
esse may be reduced to writing by the de- 
ponent, as well as by the magistrate, and 
the court is not induced to give the com- 
mission in the case a construction which 
would prohibit the magistrate from grant- 
ing that privilege to the deponent if exer- 
cised in his presence. 1 Stat. 89. Directed, 
as the magistrate was, to permit no person 
other than a clerk to be present during the 
examination, except the deponent and him- 
self, and as it does not appear that any 
clerk was appointed by the magisti'ate, the 
presumption is that no other person than the . 
deponent and the magistrate was present at 
the examination, and, if not, then it must De 
presumed that the answers were reduced to 
writing either by the deponent or the mag- 
istrate, and if by either, then it is clear that 
the second objection cannot be sustained. 

Answers were given by the deponent to 
the several interrogatories and cross inter- 
rogatories annexed to the commission in an 
examination on oath before the magistrate, 
and the return states that the signatures af- 
fixed to the deposition are in the handwrit- 
ing of the deponent, and that they were 
made in the presence ot tne magistrate, 
which is all that need be said in reply to 
the third objection. 

Examination of the exceptions to the in- 
structions of the court must also be made, 
which involves the necessity of further ref- 
erence to the facts in the case as reported. 
By the bill of exceptions, it appears that 
the fii*m of D. R. Stockwell & Co., consist- 
ing of Davis R. Stockwell, John S. Cutler, 



and George S. Chalmers, who was not sued, 
had long been engaged at Bangor in the lum- 
ber business; that the senior partner in 1863 
proposed to the partners that the firm should 
engage with Leeman Stockwell in the shin- 
gle business, in which he had large experi- 
ence, and the arrangement as proposed was 
accepted to the effect that Leeman should 
transact the business in the name of the 
firm and give it his entire attention; that 
the firm should furnish the capital, and that 
the profits or loss should be divided one half 
to the person transacting the business and 
the other half to the firm which furnished 
the capital. Pursuant to that arrangement, 
Leeman Stockwell engaged in the business 
during the years 1863 and 1864, collecting 
and buying shingles on the St. John's river, 
and in forwarding the same to Bangor, con- 
signed to the firm of the defendants; and 
the bill of exceptions also shows that a sepa- 
rate account of the business was kept by the 
firm, and that the account at the end of each 
year was closed by the division of the pi'ofits 
as agreed in the arrangement. Evidence 
was introduced by the plaintiffs tending to 
show that the shingles in question were the 
growth and produce of the adjacent prov- 
ince, and that the defendants had actual 
knowledge that such was the fact. Oppos- 
ing testimony was introduced by the defend- 
ants, but the jury returned their verdict in 
favor of the plaintiffs. During the period 
the active partner in the business employed 
an agent, and when the cargoes came to 
Bangor they were reported at the custom 
house, with the manifest and foreign clear- 
ance, together with the certificate of the 
agent and two merchants on the affidavit of 
the agent to their American origin, and the 
collector required no duties on the cargoes, 
and no entries were made, nor were any 
invoices or bills of lading produced to the 
collector. They were openly in the posses- 
sion of the firm without any attempt at con- 
cealment; were throughout, in fact to the 
commencement of the suit, treated by all 
parties as not being subject to duty. Wheth- 
er the witnesses were entitled to credit or 
not was left to the jury, but taking the ar- 
rangement to have been as described in the 
bill of exceptions, the jury was instructed 
that if Leeman Stockwell, in the conduct and 
management of the business so intrusted to 
him, and in the course of the business, and 
for the common and joint benefit of himself 
and that firm, went into New Brunswick, 
and there knowingly purchased and receiv- 
ed, on their joint account, shaved shingles, 
the growth and produce of that province, 
and that he afterwards, by himself or his 
agents, knowingly sent such shingles to his 
copartners at Bangor, fraudulently document- 
ing them as the growth and produce of 
Maine, so that the shingles in the regular 
course of business should thereby be, and 
were, admitted and received into the United"^; 
States by the defendants as the growth of ' 
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Maine, the shingles so imported were ille- 
gally imported and were lia-ble to seizure, 
and that the defendants, "being his partners, 
were in this action chargeable "with, and 
bound by, the knowledge which he possessed, 
If he did possess it, that the shingles were 
the growth and produce of that province, 
and as such were liable to duty, and that the 
shingles were liable to seizure because they 
were illegally imported. They were also 
told that, the action being a civil action, and 
not a criminal prosecution, the knowledge 
of one of the firm touching the matters in- 
volved in this suit is to be deemed the knowl- 
edge of all the defendants, his eopartnei;s in 
the shingle business; that if Leeman Stock- 
well, as a member of the firm being so en- 
gaged in the shingle business at the time of 
the importation and reception of the shin- 
gles at Bangor, knew that they were prov- 
ince shingles subject to duty and liable to 
seizure, and that they were illegally import- 
ed, it is not necessaiy for the government 
to prove that the several defendants person- 
ally had actual knowledge of those facts 
which were then within the knowledge of 
their partner who transacted the business. 
That if, with that knowledge so possessed 
by Leeman Stockwell,— that the shingles 
were illegally imported and liable to seizure, 
—the defendants, in the usual course of the 
business, received the shingles at Bangor, 
and they were disposed of by them, and the 
profits were divided agreeably to the ar- 
rangement, the jury were authorized to find 
that the defendants, being partners of the 
said Leeman, received the shingles knowing 
that the same were illegally Imported, and 
that they were liable to seizure. Bemarks 
beyond those already made, to show that the 
shingles were illegally Imported and liable 
to seizure, are unnecessary, as that has been 
made to appear to the entire satisfaction of 
the court; nor is It worth while to occupy 
much time in proving that the firm of the 
defendants, as it existed prior to the arrange- 
ment, was a partner with Leeman Stockwell 
in the shingle business, as that is conceded 
by the defendants In their printed argument. 
Partnership is usually defined to be a volun- 
taiy contract between two or more compe- 
tent persons to place their money, effects, 
labor, and skill, or some one or all of them, 
in lawful commerce or business, with the 
understanding that- there shall be a com- 
munion of the profits between the respective 
parties. Actual participation in the profits, 
as principal, is, in general, sufficient to 
create a partnership, as between the parties 
and third persons; but the express agree- 
ment in this case was that the defendants 
should participate both in the profits and 
loss, and, as they furnished the capital, and 
have settled the accounts, and carried the 
agreement into full effect, the nature of this 
transaction is placed beyond doubt. Ber- 
thold V. Goldsmith, 24 How. [65 XJ. S.] 541; 
Denny v. Cabot, 6 Mete. (Mass.) 90. 



Argument to show that Leeman Stockwell 
had knowledge of the alleged frauds is quite 
unnecessary, as it appears that he made the 
purchases, shipped the shingles, gave or pro- 
cured the affidavits and certificates contain- 
ing the false statements which misled the 
revenue officers and induced them to allow 
the shingles to be unladen and delivered 
without entry or permit, and without pay- 
ing or accounting for the duties. Such be- 
ing the state of the case, nothing remains for 
re-examination, except to inquire and deter- 
mine whether the defendants are chargeable 
with the knowledge possessed hj their part- 
ner and agent who transacted the business. 
All the shingles were consigned to them un- 
der the arrangement, and they made the 
sales, received the purchase money, and, 
when the accounts were adjusted, one half 
of the amount was paid over to the perpe- 
trator of the frauds, and the other half was 
absorbed in their genei-al business. Torts 
may arise in the course of the business of 
the partnership, says Judge Story, for which 
all the members of the firm may well be lia- 
ble, although the act may not in fact have 
been assented to by all the partnei-s. Thus, 
for example, if one of the partners should 
commit a fraud in the course of the partner- 
ship business, all the partnei-s may be liable 
therefor, although they may not all have 
been concerned in the fraudulent act. Cas- 
tle T. Bullard, 23 How. [64 U. S.] 18S; 
Story, Partn. § 165; Colly. Partn. §§ 445, 447. 
When one assuming to be an agent had com- 
mitted a fraud in a sale, it was held In Tay- 
lor V. Green, S Car. & P. 320, that the mere 
adoption of the sale and the receipt of the 
money by the person for whom the sale was 
made rendered him liable for the fraud. De- 
cided cases of like impoi*t are quite numer- 
ous, and some of them were made at a very 
early period. Attorney General v. Stany- 
forth, Bunb. 97. Treble value of the goods 
was recoverable at that time, if the goods 
were imported knowing that the duties had 
not been paid; and yet the court held in the 
case of Attorney General v. Burges, Id. 223, 
that if several persons were concerned, either 
as partners or otherwise, the crown might 
proceed against any one of them for the 
whole penalty, it being In the natm-e of a 
tort, and not a contract, and that there was 
no necessity to prove that the goods actually 
went into the hands of the party sued; that 
it was sufficient if they came into his power, 
or into the custody of his agent, or of any 
person by his direction. King v. Manning, 
Comyn, 617. Partnei-s constitute as such but 
one person in law; and the act of one In the 
business which constitutes the subject mat- 
ter of the partnership is civiliter the act of 
all. McFarland v. Crary, 8 Cow. 258; Peck 
V. Fisher, 7 Cush. 386; Story, Ag. § 452: 
Smith, Mast, &. Serv- 151; Doe v. Martin, 4 
Term. R. 66. Most of these cases rest upon 
the doctrine which is so clearly applicable in 
this case, that it does not lie with one to 
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claim property or the avails of it through 
the fraudulent act or another without being 
affected by that act, especially if he was his 
partner, the same as if it were his own, and 
the court is of the opinion that the defend- 
ants, inasmuch as they have received the 
fruits of the fraud, are liable to the penalties 
annexed to their commission, .Olmsted v. 
Hotailing, 1 Hill, 318; Nicoll v. Glennie, 1 
ilaule & S. 588; Stockton v. Frey, 4 Gill, 
406. Partners are liable in solido for the 
tort of one of their number, if that tort were 
committed by him as partner, and in the 
coui'se of the partnership business. Locke 
V. Stearns, 1 Mete. (Mass.) 560; Hawkins v. 
Appleby, 2 Sandf. 421; National Exchange 
Co. V. Drew, 32 Eng. Law & Eq. 1. Recent 
decisions in England have adopted these 
principles in their widest extent, and applied 
them in revenue cases. Attorney "General v. 
Kiddle, 2 Cromp. & J. 493; Attorney General 
V. Siddon, 1 Cromp. & J. 220. Examined in 
any point of view, it is clear that there is no 
error in the record, and the judgment is af- 
firmed, with costs. 

[The judgment of this eoiurt was afiBrmed by 
the supreme court, where it was carried on writ 
of error. 13 Wall. (80 U. S.) 531.] 
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STODDARD et al. v. GIBBS. 

[1 Sumn. 263.] i 

Circuit Court, D. Rhode Island, Nov. Term. 
1832. 

Husband and Wife — Cdutesy — Remaindbb or 
Revehsionary Intekest, 

In Rhode Island a hxisband is not entitled to 

a life estate, as tenant by the curtesy of any 

remainder or reversion owned by his wife, but 

only of real estate, of whieh she has an actual 

seisin, and possession in fee. 

[Cited in Carson v. New Bellevue Cemetery 

Co., 104 Pa. St. 581; Shores v. Carloy, 8 

Allen, 426; Todd v. Oviatt, 58 Conn. 183, 

20 Atl. 441; Watkins v. Thornton, 11 Ohio 

St. 369.J 

Trespass and ejectment [by Bela J. Stod- 
dard and others against Enos Gibbs] for cer- 
tain land in Portsmouth, in the state of 
Rhode Island. Plea, the general issue. At 
the trial in June term last, the jury found a 
special verdict. The substance of it was, 
that the plaintiffs were entitled to three 
fifths of a moiety of the demanded premises, 

1 [Reported by Charles Sumner, Esq.] 



as heirs at law of their mother, Eliza Gibbs, 
the wife of the defendant, who died in 1820, 
seised (as the heir of her mother) of a 
moiety of the reversion of the demanded 
premises, which were at the time of her 
death in the actual possession of her father, 
Peleg Thurston, who was tenant by the cur- 
tesy thereof, and who died afterwards, in 
December, 1831. The defendant claimed a 
life estate on the demanded premises, as 
tenant by the curtesy upon the death of his 
wife, the mother of the plaintiffs. 

Mr. Hunter, for plaintiffs. 
Cranston & Hazard, for defendant. 

Mr. Hunter, for plaintiffs, in opening said, 
that the special verdict in tliis case presents 
but a single point, and that is, whether a 
husband can be a tenant by the curtesy, in 
a ease where his wife had no seisin of the 
estate, to which It is agreed she was entitled 
as reversioner. It is submitted, that at com- 
mon law there caanot be a doubt, that Enos 
Gibbs, the defendant, cannot be a tenant by 
the curtesy; for that requires actual seisin 
by the wife. In this case Gibbs' wife never 
had even a seisin in law. 1 Cruise, Dig. p. 
140; Id. p. 124; 1 Co.Litt.550. The husband 
in right of his wife never had possession, nor 
was either of them entitled to the posses- 
sion. On the death of Peleg Thurston, the 
grandfather, in 1831, the right of entry to 
the reversionary interest commenced. Wall- 
ingford v. Hearl, 15 Mass. 471. The seisin 
of the wife must be an actual seisin, that is, 
possession of the lands; a man shall not be 
tenant by the cuitesy of a remainder or a 
reversion. 2 Bl. Comm. e. 8. See 2 Gwil. 
Bae. Abr. p. 223; Watkins, 36, 111. The 
statute of Rhode Island does not alter the 
common law; it only repeats and affirms it. 
Laws R. I. 1822, p. 227, § 8. Dane (4 Abr. p. 
657) cites the most' and the best of the au- 
thorities. His conclusion is, there can be 
no tenant by the curtesy of a right, nor of 
a seisin in law, nor of a reversion or a re- 
mainder in a freehold. The words of the 
Rhode Island and of the Massachusetts stat- 
ute of March 9th, 1784, are identical. In the 
analogous case of dower (Laws R. T. 1822, p. 
ISS), an actual corporeal seisin, or a right to 
such seisin in the husband during the cov- 
erture, is indispensable to entitle his widow 
to dower, and a legal seisin of a vested re- 
mainder or reversion is not sufficient for that 
purpose. Eldredge v. Forrestal, 7 Mass. 253. 
A widow Is not entitled to dower in the re- 
version expectant on the determination of a 
life estate, where the husband dies before 
the tenant for life. Williams v, Amoiy, 14 
JIass. 20-27. And see Cook v. Hammond 
[Case No, 3,159], 

For the defendant it was argued, that es- 
tates by the curtesy are governed by the 
same law in the states of Connecticut and 
Rhode Island. In the former state, it has 
be^n decided and settled by the highest ju- 
dicial tribunal, that "seisin in the wife is 
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not necessary to entitle the husband to the 
estate by the curtesy." Reeve, Dom. Rel. 
pp. 33-35; 4 Day, 305. In the case there re- 
ported, the court say, "that our system of 
law respecting real property, is in many in- 
stances veiy different from the English sys- 
tem," "Seisin is necessary in their law, and 
ownership is sufficient "in our law." "Since 
seisin is not necessary in case of descent to 
heirs, nor to pass lands by devise, why should 
it be necessary to the husband's title by the 
<:urtesy?" The decision of the court in this 
case is no departure from fixed rules and 
precedents. The English law respecting the 
efficacy of seisin has long been departed 
from, and to adhere to it in this ease would 
mar the symmetry of our law." In the same 
case, the court observe, that these statutes of 
limitation respecting lands, have always been 
construed in conformity to the same princi- 
ple, whilst the same words in the English 
statute have been construed, not as having 
any effect on the title, but only on the right 
of entry. A case reported by Judge Reeve 
(Dom. Rel. 35) appears to be exactly in 
point. A devised lands to his executors for 
payment of his debts, until his debts were 
paid. The executors entered. B, his daugh- 
ter and sole child, married O, ind by him 
had a living child; she died while the estate 
was in possession of the devisee's executors. 
The court decided, that C, the husband, was 
entitled to the curtesy. Dane (4 Abr. p. 
663, tit. "Estate by Curtesy," c. 130, art. 4, § 
30) recognises the foregoing, as the settled 
law in the state of Connecticut. Our system 
of law respecting real property we consider 
to be the same. The same construction is 
put upon our statute ,of limitations; and we 
know of no instance in which any doctiine 
has been advanced different from that ex- 
pressed in the cases above referred to. 

Mr. Hunter, in reply. 

Our law in respect to curtesy is the law 
of Massachusetts and of all the other states 
of the Union (Georgia, Vermont, and Connect- 
icut perhaps excepted). It is substantially 
the common law, the law of England. Re- 
feiTing to the authorities already produced, 
what doubt can there be as to that law? 
With great submission, the Connecticut de- 
cision is a mistake. The dissentient judges 
(4 Day, 305) were in the right. They did not 
assign their reasons in extenso, but they 
might be assigned by a true common law 
lawyer, and this without trenching upon 
what appears to be the principle adopted 
by the majority of the Connecticut court, 
namely, that ownership is the principle of 
the American law, as contradistinguished 
from seisin. With that principle in all its 
bearings, I have now nothing to do. It may 
be, as a generality, true; but there are excep- 
tions. Curtesy is not the creature of feu- 
dality. It existed anterior to it, and has 
continued in a great degree independent of 
It. The feudal maxim, "Non jus sed seisina 
facit stipitem," may be enforced in England, 
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or abrogated in America, and yet the seisin 
of the wife continae to be the indispensable 
requisite of the curtesy of the husband. He 
is preeminently tenant by the curtesy of 
England, and so far as regards the Norman 
of "unconquered and unfeudalized England" 
for the reason assigned by Littleton, because 
this is used in no other realm, but in Eng- 
land only. The root of the doctrine of cur- 
tesy is in a rescript of Constantine. It is 
one of the few unmutilated monuments of 
Roman jurisprudence. Dower is probably 
of Danish origin, and both curtesy and dower 
are distinct from the doctrine of feuds, and 
in a great degree opposed to it. See Wright, 
Ten. 194; Feud. Lib, c. 1, tit. 15; 2 Wood. 
Leet IS; 2 Bl. Comm. 126, Christian's note. 
An actual entry, or pedis positio, in certain 
cases, may not be necessary; but the excep- 
tions prove the general rule, and the present 
is an abstract case, unmarked by any pecul- 
iarity, arrogating no exemption, seeking ref- 
uge in no exception. Beekman v. Sellick, 8 
Johns. 262. As contradistinguished from 
curtesy, seisin in law is sufficient for dower; 
the wife is presumed to have no power of 
obliging her husband to take possession; it 
is therefore holden in her favor, that the 
right to the immediate possession is equiv- 
alent to his actual possession. Doe v. Hut- 
ton, 3 Bos. & P. 643, Even on the supposi- 
tion, that this distinction does not exist, and 
that the intention is to harmonize the law of 
dower and curtesy, the words of the Rhode 
Island statute being in both cases the same; 
yet nevertheless, in the case at bar, the spe- 
cial verdict shows, that there was at no time, 
during the life of the feme, a right to pos- 
session. There was not even seisin in law. 
The mother of the present plaintiffs was en- 
titled to a revei-sion in fee, out of which a free- 
hold interest was carved, namely, the life 
curtesy estate of her own father; she had 
therefore not even a seisin at law, much 
less an actual seisin. Curtesy is an estate, 
uxore juris. In this case, events obsti*ucted 
and literally prevented an estate, an owner- 
ship in the wife. What could the husband 
take and enjoy, when there was nothing for 
the wife to take and enjoy? 1 RoUe, Abr. 
674; Co. Littt 32; Boraston v. Hay, Cro. Eliz. 
415; Wing. Max. 581. Where there is an 
intermediate freehold estate, there is no 
seisin either . actual or legal. At common 
law the death of the owner of the remain- 
dei', or the expectant reversion, during the 
continuance of the life or other estate, pre- 
vented his possession and enjoyment. He 
had nothing,' and of course transmitted noth- 
in.,?, Jackson v. Hendricks, 3 Johns. Cas, 
214; Bates v. Shraeder, 13 Johns, 260. But 
there is a more general, perhaps a more 
philosophical view that may be presented. 
It may be sneered at as pedantic or far 
sought. It however relieves the law of cur- 
tesy from the opprobrium of being obstruct- 
ed in its beneficent tendency, by what is 
deemed by some to be an obsolete or inappli- 



STODDARD (Case No. 13,468) 



[23 Fed. Gas. page 1283 



cable principle of feudal law. To know how 
mucli of the law of feuds was adopted in 
England, and from which of its tenures, we 
must resort to the law of feuds. By that 
law the husband did rot succeed to the 
wife's feud. The curtesy of England there- 
fore does not depend on the feudal law, but 
on the rescript of Constantine,— in truth, on 
the civil law. That law is in general found- 
ed on the law of nature, that is, on general 
ethical fitness,— certainly not on a system in 
most respects artificial and peculiar, and in 
some barbarous and absurd. 'Now what is 
the general tendency of the rescript of Con- 
stantine, in regard to marital rights? It may 
be answered, that it is in conformity to the 
most sagacious moral conclusions. The rights 
of the husband had reference to his actual 
prosperous duties and enjoyments. If he 
had living children, and his wife had an es- 
tate, of which he enjoyed the use, rents, and 
profits, of that estate he was not to be de- 
prived by the death of his wife. Because 
an accustomed enjoyment was not to be 
altei-ed or diminished; because a vested in- 
terest was not to be destroyed; and because 
it is more fit that the father should be in- 
dependent of the insolent heir (using the 
word "insolent" in its primitive Latin civil- 
law sense,— unused to, — "in soleo"), than 
that heir of the father. It is easy to find 
traces of these thoughts in the earliest re- 
ports and abridgments, though the true 
source is not alwaj's disclosed, from which 
they flowed. They all in substance concur 
in saying, it would be cruel to take from 
the husband that estate, rank, or condition 
he had possessed or enjoyed with his wife. 
If he had not so enjoyed it, there was no 
deprivation and no cruelty, and the children, 
who are by law and nature entitled, may 
justly, equitably, and immediately occupy 
and enjoy. Though perfectly sincere on this 
point, I dare not pursue it. It is presump- 
tuous to attempt to be rational in the argu- 
ment of a strict point of common law, in an 
action of ejectment. 

Prom the mutation of human affairs, and 
the direction of the artificial forms of mod- 
ern society in England, the instances both of 
curtesy and dower recur a hundred-fold 
oftener in this country than now in Eng- 
land. Without abandoning therefore the 
true, perhaps stern doctrine of the common 
law, we say, that, if the statutes of Rhode 
Island and Massachusetts mean that the 
seisin should be alike in dower and curtesy, 
and thus so far alter the common law, the 
case at bar presents the occasion, if need be, 
for this being so said. The plaintifi's are 
then protected and entitled. Reverse the 
case, and call it dower, could the wife pos- 
sess that which the husband never did pos- 
sess, nor could in his life-time claim for the 
purpose of possession? 

STORY, Circuit Justice. There is but a 
single question in this case, and that is, 



whether in Rhode Island a husband is en- 
titled to a life estate, as tenant by the curtsey, 
of land of which his wife was in her life- 
time seised in fee in reversion. If this ques- 
tion were to be decided by the common law. 
It would not admit of controversy. Nothing 
is better settled in that law, than that there 
can be no curtesy of a remainder or rever- 
sion. Mr. Justice Blackstone, in his Com- 
mentaries (2 Bl. Comm. 127), lays it down as 
one of the elements of the common law. 
"There are (says he) four requisites neces- 
sai-y to make a tenancy by the curtesy; mar- 
riage, seisin of the wife, issue, and death of 
the wife. 1. The marriage must be canonical 
and legal, 2. The seisin of the wife must 
be an actual seisin or possession of the lands; 
not a bare right to possess, which is a seisin 
in law, but an actual possession, which is a 
seisin in deed. And, therefore, a man shall 
not be tenant by the curtesy of a remainder 
or reversion." And this language is fully 
borne out by Lord Coke, in his Commentary 
on Littleton. Co. Litt 29. Now, the com- 
mon law was expressly adopted by a statute 
of Rhode Island as early as the year 1700, 
as the rule in all eases, where no particular 
colonial law existed on the subject. Laws 
R. I. 1744, p. 28. Of course the common law 
must prevail, unless there is some statutory 
provision, which has since that period inter- 
cepted or varied its application. Let us see, 
then, whether any such provision exists. By 
tlie statute of descents of Rhode Island (1798^ 
1822), it is enacted, that "when a man and 
his wife shall be seised of any real estate in 
her right in fee, and issue shall be bom alive 
of the body of such wife, that may inherit 
the same, and such wife shall die, the hus- 
band shall have and hold such estate during 
his natural life, as tenant by the curtesy." 
Laws R. I. 1822, p. 227, § 8. Now this de- 
scription of a tenant by the curtesy is in sub- 
stance the same, which Littleton (section 35) 
has given of a tenant by the curtesy at the 
common law: "Tenant by the curtesj' of 
England (says he) is where a man taketh a 
wife seised in fee simple, or in fee tail, &c., 
and hath issue by the same wife, male or 
female, bom alive, albeit the issue after dieth 
or liveth, yet if the wife dies, the husband 
shall hold the land during his life by the law 
of England." Now, my Lord Coke, comment- 
ing on this veiy passage, says, that the words, 
"seised in fee," mean a seisin in deed, not a 
seisin in law; and therefore a man shall not 
be tenant by the curtesy of a bare right, title, 
use, or of a reversion or remainder expectant 
upon an estate of freehold, unless the particu- 
lar estate be determined or ended during the 
coverture. Co. Litt. 29. See Cruise, Dig. pp. 
159, 160, tit. 5, e, 1, § 1. So that it is clear, 
that the words, "seised in fee," do not neces- 
sarily, in the language of the law, import a 
seisin in deed, that is, a present estate in fee 
in possession. Now, since the rule of tiie 
common law was not only well known, but 
had been adopted in Rhode Island, it would 
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te natural to expect, if the legislature intend- 
ed to modify or repeal it, that some language 
would be used, which should unequivocally, 
and in terms susceptible of no doubt, express 
that intention. In such a case we should not 
expect to find the very language used, which 
the most accurate writers upon the common 
law were accustomed to use, to express the 
very rule of that law. Co. Litt § 3; Cruise, 
Dig. pp. 159, 160, tit. 5, c. 1, § 1; Bac. Abr. 
tit. "Courtesy," O, 2; Com. Dig. tit "Estate," 
D, 1; Dane, Abr. c. 130, art. 3, § 1; Buck- 
worth V. Thirkell, 3 Bos. & P. 652, note. 
Would it be safe for any court to adopt an 
interpretation, abolishing the common law 
rule, upon so loose a foundation? 

The statute of Massachusetts respecting 
tenancy by the curtesy, is in precisely the 
same terms, as that of Rhode Island; and 
probably the latter was borrowed from the 
former. See Act March 9, 1784; St 1783, c. 
3G. The uniform interpretation of the Massa- 
chusetts statute has been, that it does not 
vary the rule of the common law. Dane, 
Abr. c. 130, art. 3, §§ 1-3. This is strong evi- 
dence to show, what the fair interpretation of 
the terms is; or, at least, it shows, that the 
language reasonably admits of an interpreta- 
tion consistent with the rule of the common 
law, and in affirmance of it. The language 
of the Bhode Island statute respecting dower, 
uses terms nearly the same. It declares, that 
the widow shall be endowed of one third 
part of the lands, &c., "whereof her husband, 
or any other to his use, was seised of an es- 
tate of inheritance at any time during the 
coverture." Laws R. I. 1822, p. 188. Yet, I 
presume, it was never contended, that this 
applied to a seisin in law, such as a seisin 
of a reversion or a remaindei*. But it is said, 
that in the state of Connecticut the doctrine 
has been settled upon solemn argument, that 
actual seisin in the wife during the coverture, 
is not necessary to entitle the husband to a 
tenancy by the curtesy of her estate. That 
certainly was the doctrine of the majority of 
the court in Bush v. Bradley, 4 Day, 298, 
305, and is probably now deemed the settled 
law of that state. Reeve, Dom. Rel. pp. 33- 
35. But it is observable, that the decision in 
that case was not founded upon any positive 
language of the legislature, directly applicable 
to the case. There was no statute of Connect- 
icut, which called for any interpretation by 
the court. The doetiine was avowedly found- 
ed upon analogies furnished by the local law 
of the state. It was said, that the statute of 
limitations of Connecticut in itfe terms did not 
take away the title of the original proprietor, 
but only tolled his right of entry; and yet 
that it had always been consti'ued to bar all 
claim of title; while the same words in the 
English statute had been considered as hav- 
ing no effect whatever upon the title, but only 
upon the right of entry. It was also said, 
that actual seisin was not necessary in cases 
of descents or devises; but that it was suffi- 
cient, that there was a right of property.. 
23FED.CAS. — 9 



And if not necessary in such cases, the ques- 
tion was asked, why should it be thought 
necessary to the husband's title l)y the cur- 
tesy? And the conclusion, to wliich the court 
^arrived, was, that the English law respecting 
the efficacy of seisin had long since been de- 
parted from in Connecticut, and to adhere to 
it in the case of the curtesy would mar the 
symmetry of the law of that state. 

Now, however satisfactory this reasoning 
was to the learned Judges, who decided this 
case, it has not been deemed equally patis- 
factory to other learned judges in other 
states, where the local jurisprudence fur- 
nished, in whole or in part, similar analogies. 
[They have held, that the common law rule 
must prevail, until altered by the legislature; 
and that they were not at libei'ty .to imply 
such a repeal upon mere analogy. This doc- 
trine is, tl fortiori, to be followed in Rhode 
Island; 'for, the common law having been 
adopted by statute In that state, nothing short 
of a legislative repeal, either express or nec- 
essarily implied, could justify any court of 
justice, sitting in that state, in an abandon- 
ment of it. Now, I confess, that I see not the 
slightest reason for supposing, that the legis- 
lature, in the statute already cited, had the 
least intention to repeal the common law in 
regard to tenancy by the curtesy. The lan- 
guage of the statute is merely affirmative, 
leaving what is intended by the words, "seis- 
ed of any real estate," &c., to be ascertained 
upon the sound rules of interpretation applied 
to similar cases. It is a general rule of con- 
struction, not to presume the common law 
repealed by a statute, unless the language 
naturally and necessarily leads to that con- 
clusion. ^Besides, though the language is not 
inconsistent with a larger intent, yet the sub- 
sequent words, "the husband shall have and 
hold such estate during his life," more natu- 
rally apply to a present possessory estate, 
than to one, which may never fall into pos- 
session during his life. The Connecticut law, 
however, cannot apply to the present case; 
and indeed is repugnant to the statute of 
Rhode Island. By the decision alluded to, it 
is not neeessarj'-, that the wife shguld have 
any seisin, either in law or fact, of the estate, 
to give her husband an estate by the curtesy. 
In the very case decided, she was actually 
disseised at all times during the coverture; 
and yet her husband was held entitled, as 
tenant by the curtesy. Now, the statute of 
Rhode Island positively requires a seisin in 
the wife during the coverture. Nor, indeed, 
in another view, is the Connecticut decision 
in point. There the wife had a present es- 
tate, of which she was, though disseised, en- 
titled to a present possession. No question 
arose as to curtesy of a reversion or remaind- 
er. How that question would have been de- 
cided, if it had arisen, this court have no 
means of ascertaining, 

I cannot agree with one remark of the coun- 
sel for the plaintiff in the present case, that 
Eliza Gibbs, the mother of the plaintiffs, was 
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not seised in law of the estate, because siie 
had only a reversion therein, after the ten- 
ancy of her father by the curtesy should ex- 
pire. My opinion is, that there can, technical- 
ly speaking, be a seisin in law of a reversion, 
though not in deed; and that such was her 
predicament. She was, in the strictest sense 
of the terms, seised of the revei-sion. See 
Cook V, Hammond [Case No. 3,159]; Plow. 
191. 

Upon the whole my opinion is, that the 
plaintiffs upon the special verdict are en- 
titled to recover their purparty, as heirs of 
their mother. Eliza Gibbs. 

The district judge concurs in this opinion, 
and judgment is to be given accordingly. 



Case No. 18,469. 

STODDAUD V. The PEDRO. 
ISee Case No. 4,489.] 



Case Wo. 13,470. 

STODDARD v. READ. 
[2 Dall. 40.] 1 

Circuit Court, D, Pennsylvania, May Term, 

1783. 
PiuzE — Perishing Condition of Vessel — Sale. 

[This was an appeal in admiralty by Stod- 
dard against Read and the schooner Squir- 
rel and cargo.] 

On motion of the appellant's counsel, be- 
fore an appearance filed on behalf of the ap- 
pellee, stating that the prize schooner was in 
a perishing condition, it was ordered: 

BY THE COURT. That the schooner, her 
tackle, apparel, and furniture, he sold at pub- 
lic auction, to the highest bidder, for the use 
of those to whom the same shall be finally 
decreed. 



STODDARD (WILSON v.). " See Case No. 
17.838. 



Cass Wo. 13,471. 

STODDART v. WARREN. 

[7 Reporter, 517.] 2 

Circuit Court, N. D. Ulinois. 1879. 

COXTItACTS — SOBSCKIPTIONS FOR BoOKS — PARTIES 

—ScBscitii'TioNS Cancelled or Traxs- 
ferkeu by Canvassers. 

1. Orders or subscriptions for a book taken 
by a general agent, or by a canvasser, author- 
ized by the publisher, are contracts between the 
publisher and the subscriber. In any event, the 
agent or canvasser is only liable as a guaran- 
tor, or where bad faith is shown. 

2. An agent for subscriptions or a canvasser 
of books has no right to cancel subscriptions or 
to transfer them to another party. 

This action embraces three original actions 
brought by plaintiff against defendant upon 
certain promissory notes and accounts. The 

1 [Reported by A. J. Dallas, Esq.] 

2 [Reprinted by permission.] 



defendant admitted the demands, but pleaded 
a set-off. It appears that defendant was the 
general agent of plaintiff for the sale in the 
Northwest of an American reprint of tbe En- 
cyclopaidia Britannica, issued by plaintiff in 
parts, at Philadelphia. The work was to be 
sold by subscription, and to be furnished to de- 
fendant at certain rates. The British publish- 
ers of the work subsequently arranged for its 
sale in this country through a Mr. Hall. The 
defendant requested plaintiff to consent that 
he might act as Hall's agent, which was re- 
fused. The defendant thereupon notified plain- 
tiff' that he should in future canvass the "Hall 
edition" only. In the mean time he had ob- 
tained a large number of subscribers for the 
plaintiff's edition. The plaintiff refused to 
fiU defendant's orders for these subscriptions 
except for cash. The defendant then, as he 
claims, to protect himself, and at a great ex- 
pense, induced a large number of the subscrib- 
ers to exchange their subscription for the 
"Hall edition," taking back the reprint vol- 
umes. He claims for such expense, for loss 
on the volumes returned him, and also for 
profits on subscriptions not exchanged. It is 
contended, on the part of the defendant, that 
he -was not bound to continue in the execu- 
tion of this contract for any specific or cer- 
tain time, but that he was at liberty to sus- 
pend operations under it at any time, when 
it appeared to him to be his interest to do so; 
but that the plaintiff was bound to supply 
him with books to fiU all orders during the 
time he was engaged in working under the con- 
tract- In other words, that the defendant 
might, at his option, stop at any time canvass- 
ing for the plaintiff's books, but that the plain- 
tiff was bound to supply the books to fill the 
order's taken upon the terms provided for in 
the contract; and upon this basis of a con- 
struction the defendant makes his claim for 
damages. 

Tenney & Flower and J, R. Sypher, for 
plaintiff. 

Higgins I&: Sweet, for defendant. 

BLODGETT, District Judge, (charging ju- 
ry). After a careful study of the contract, I 
am of the opinion that this undertaking was 
entered upon, probably, by the parties with the 
expectation that it would continue during the 
time that the book was to be in tbe process of 
issue, that is, during the time the entire is- 
sue was coming out; and it was also expected 
that during that time the defendant would 
continue his canvass for the work within the 
territory assigned, or at least that his canvass 
would be continued until such time as he had 
made a thorough and complete canvass of the 
field assigned to him. 

The question is: Had the defendant the right 
to obtain a cancellation of the orders he had 
secured for the plaintiff's bOok, and substitute 
orders for the Hall book, and charge the ex- 
pense of so doing to the plaintiff? Upon this 
question I am veiy clear that he had no such 
right. The orders in question had been ob- 
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tained by the defendant as the plaintiff's agent. 
Both parties, we may say, had an interest in 
them. The defendant could not, without the 
consent of the plaintifC, secure the cancella- 
tion of those orders, and charge the plaintiff 
with the expenses he incurred in so doing. 
This would be a wrong toward the plaintiff, 
who had the right to the benefit of these orders 
to the extent to which they had been taken. 
The defendant contends that he was obliged to 
do this in order to protect himself from the con- 
tracts he had made with his subscribers, and 
which he was imable to fill by reason of the 
plaintiff's refusal to sell him books on credit 
to fill them with. It seems to me, however, 
that two courses lay open to the defendant in 
this emergency: first, to have paid the plain- 
tiff cash for the books required to fill the or- 
ders which he had taken, for I do not think 
the plaintiff was bound to give the defend- 
ant credit for stock after the defendant had 
broken the contract; or, secondly, to have 
turned these orders over to the plaintiff and al- 
lowed him to fill them on proper tei-ms of eq- 
uity between them. I do not agree with the 
defendant that he was in such peril from the 
eonti'aets which he had made with these sub- 
scribers as to justify the course he took in 
cancelling this large number of them. The 
contracts with the subscribers are, in my opin- 
ion, binding contracts upon the plaintiff him- 
self, made by the plaintiff's duly authorized 
agent, the defendant, and it is at least doubt- 
ful to my mind whether the defendant is per- 
.sonally liable on them at all. In .any event, 
he is only liable in the nature of a guarantor, 
or where bad faith is shown. It seems to me 
it would be a sufficient answer by Mr. War- 
ren to any subscriber who demanded books 
according to the terms of the subscription to 
refer the subscriber to the plaintiff, and de- 
mand of the plaintiff, in behalf of such sub- 
scriber, that he should fulfil the contract which 
Mr. Warren had made with the subscriber as 
Stoddart's agent. It would follow, then, that 
the defendant had no right to take back from 
the subscribers the reprint volumes which he 
had delivered on orders, and to charge the 
plaintiff with the difference between what he 
paid the plaintiff for those volumes and what, 
he could sell them to Hall, or Scribner, Arm- 
strong & Co. for, making $o,012 of the item of 
$12,206.4.5 damages claimed. And with regard 
to the four hundred and eighty subscriptions 
still outstanding, I am equally clear that the 
defendant has no right to charge as damages 
In this case the profits he might have made 
on the filling of those subscriptions if the plain- 
tiff had sold him the books on credit to fill 
them. First, because those profits are uncer- 
tain. The subscribers may not take the books 
when tendered to them. There is no proof 
that they have ever demanded a fulfilment of 
tlie orders by the defendant, and, as has been 
frankly suggested by defendant's counsel, a 
large percentage of these orders may prove 
wholly tvorthless; the parties may have died, 
or become insolvent, or positively refuse to 



take the books, although they have subscribed 
and agreed to do so, and also that they may 
have removed from the coimtry, and be be- 
yond the reach of the defendant. Secondly, 
because the defendant might have obtained 
the boolcs to fill these orders by payment of 
the cash to the plaintiff as he needed the 
stock. Thirdly, the defendant can relieve him- 
self of all responsibility in regard to these or- 
ders by requesting tlie plaintiff to fill them in 
accordance ivith the terms of the conti-aet with 
the subscribers. 

It is urged that the defendant was not re- 
quired to turn these orders over to the plain- 
tiff, because he had an interest in them, but 
I am not prepared to say that the defendant 
would lose his interest in these orders by re- 
questing the plaintiff to fill them. Probably 
a court of equity, if not a court of law, would 
protect the defendant so far as his interest in 
the profit of filUng these orders was con- 
cerned; but that is not a material question to 
this case, but an important question is: Was 
the plaintiff obliged, after the defendant had 
terminated his contract, to intrust the defend- 
ant with the filling of these orders, which the 
defendant had taken for the plaintiff, and after 
the defendant had ti-ansferred his allegiance 
from the plaintiff's book to that of a com- 
peting book? The only question here is: Can 
the defendant set off these damages claimed 
by him as against the plaintiff's demand here 
in suit? I am of the opinion he cannot. When 
the defendant elected to become the agent of 
the plaintiff's competitor, and in effect to as- 
sume from that time forward a hostile posi- 
tion to the plaintiff's interests in the publication 
of plaintiff's books, I think the rights of the 
parties under this contract are so far changed 
in regard to the completion of orders taken by 
the defendant, as the plaintiff's agent, as to 
call for the apphcation of such equitable prin- 
ciples as would protect both parties, inasmuch 
as the contract does not provide for that con- 
tingency. The plaintiff might justly doubt 
whether the defendant would in good faith 
proceed to fill all the orders taken for the plain- 
tiff's book, and might with propriety, it seems 
to me, insist that he would only supply the 
defendant with books to fill those orders on 
payment of the cash, and he might also, per- 
haps with equal propriety, demand that the 
subscriptions which had been obtained should 
also be turned over to the plaintiff himself, or 
some third person, in trust, to be filled in good 
faith, and the profits fairly divided accord- 
ing to the terms of the contract. I am clear, 
that when the defendant saw fit to terminate 
the contract before it was completed, and 
while there was no provision for executing such 
orders a§ had been taken, that the right of 
defendant to credit under the contract ceased, 
and new terms should be made in regard to 
the manner in which he should be furnished 
with stock so required. 

Verdict ordered for plaintiff. 

[NOTE. • Pui-siiant to the above directions of 
the court, the jury brought in a verdict for 
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plaintiff for $2,976.53, upon which judgment 
was entered. The cause was then taken by 
writ of error to the supreme court, where the 
judgment of this court was affirmed. 105 TJ. S. 
224.] 



STODDERT (THORNTON v.). See Case No. 
14,000. 

Case ]Sro. 13,472. 

STODDERT et al. v. WATERS et aL 

[1 Craneh, 0. C. 483.] i 

(Circuit Court, District of Columbia. June 
Term. 1808. 

Injunctions — Motion to Dissolve — T^^otice — 
When to be Given. 

Notice to dissolve an injunction must be given 
ten days before the term; if given in term, a 
term's notice is required. 

[This was an action by Stoddert & Mason 
against Waters & Griffith and others.] 

Mr. Jones, for the defendants, having filed 
answei"s on the first day of the term, and 
then entered notice of motion for dissolution 
on the docket, and ten days having expired 
since the enti-y, he now moved the court to 
dissolve the injunction. 

The bar generally stated the construction 
of the rule to have been that there must be 
ten days' notice before term, or if the notice 
be given in tei-m, a term's notice is required. 

THE COURT (nem. con.) said it was the 
construction which had always been given to 
the rule. 

Mr. Jones then moved to have the rule 
amended. 

But THE COURT declined, thinking the 
eonstniction of the rule reasonable. 



STOEVER (PAYSON v.). See Case No. 10,- 
863. 



Case No. 13,473. 

STOKELY et al. v. SailTH. 

[2 Ben. 407.] 2 

District Court, S. D. New York. May, 1868. 

Chahtek Party — Diligence — Blockaded Pout — 

DEV[ATI0N. 

1, Where a vessel was chartered in New York 
for a voyage to Port au Platte, St Domingo, or. 
in case of that i)ort being blockaded, to another 
open port in the same island, or a market, and 
hack to New York, the vessel to use all dili- 
gence in port and at sea, and the charterer, in 
answer to a libel to recover the charter money, 
set up various delays by the vessel, one being 
a deviation to Turks Island, for the purpose of 
inquiring whether Port au Platte was block- 
aded. Held, that the vessel would have been 
liable to seizure as a prize, if she had gone di- 
i"ect to Port au Platte for the pui-pose of in- 
quiring whether the blockade of that port was 
raised. 

2. As there was no restriction in the charter 
as to where the master should make inquiry, 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



and as Turks Island was shown to be a proper 
place to make such inquiry, the vessel was not 
chargeable with any loss occasioned by lier go- 
ing to Turks Island for that purpose, only the 
necessary time having been consumed. 

3. Evidence of instructions from the charterer 
to the master of the vessel, in reference to go- 
ing to Turks Island, could not affect the rights 
of the parties in regard to matters that were 
covered by the charter. 

4. For delay occasioned by a mistake of the 
master in passing by a port, the owners of the 
vessel were liable. 

This was a libel to I'ecover the sum of $1,- 
083.85, as a balance, due on a written charter 
party, made at New York, between the mas- 
ter of the schooner Indus, owned by Benja- 
min Stokely and others, the libellants, and 
the respondent, Haskell G. Smith, on the 
20th of May, 1858. The charter party char- 
tered the vessel to the respondent, for a voy- 
age "from the port of New York to Port au 
Platte, St. Domingo, or, in case of that port 
being blockaded, to another open port on 
same island, or a market, and back to New 
York, with a supercargo on board free, not 
to go to Port au Prince except in case of 
stress of weather, on the terms following, 
viz." One of those terms was, "and use all 
diligence in ports and at sea." The charter 
money was stipulated to be "six hundred 
dollars per month, payable in United States 
currency, upon completion of charter." The 
libel set forth, that the vessel entered on the 
fulfilment of the charter on the 20th of May, 
1858, and proceeded to Port au Platte, and 
thence to Porto Rico and back to New York, 
and was thus employed for two months and 
ten days, and that the charter money paya- 
ble was $1,400, of which $1,083.85 remained 
unpaid, and had been demanded from the re- 
spondent, and payment refused. 

The defences set up in the answer were, 
that the vessel did not use all diligence in 
ports and at sea; that she lost three days, 
through the wilful misfeasance of the mas- 
ter, in not sailing from New York as soon as 
she should have sailed by three days; that 
she lost two days more by stopping at Turks 
Island, instead of going direct to Port au 
Platte; that she lost two days more by un- 
necessarily going beyond the port of San 
Juan, in Porto Rico, through the incompe- 
tency of the master in navigating the vessel, 
and being obliged to return over her track; 
that one bale of tobacco in the cargo was 
negligently damaged by the master and 
crew, to the amount of five dollars; that, if 
the vessel had sailed from New York when 
she ought to have done so, she would have 
ai-rived at Port au Platte within ten days, 
or thereabouts, after the blockade of that 
port was raised, and five days in advance of 
any other vessel laden with provisions, and 
would have sold her cargo at high prices, 
but that, in consequence of the delays set 
forth, other vessels laden with provisions ar- 
rived before the cargo of the Indus could be 
sold, and prices declined, and the respondent 
suffered a loss of §2,000; that the libellants 
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were entitled in no event to recover for more 
than two niontlis and three days' time; tliat 
there had been paid, on account of the char- 
ter party, $375.15, and §5 for damage to the 
tobacco; and that there remained due no 
more than ?S78.85. 

^Y, K. Beebe, for libellants. 
A. W. Griswold, for respondent. 

BLATGHFOKD, District Judge. I think 
that the master of the Indus is, according to 
the weight of the evidence, not responsible 
for the three days' delay in sailing from New 
York, but that that delay was caused by 
the stonn which was setting in just as the 
vessel was ready to sail, and that the master 
was justified in not putting to sea before he 
did. 

As to the deviation to Turks Island, the 
evidence shows, that it was for the purpose 
of inquiring whether the blockade of Port au' 
Platte was raised; that no more time than 
was necessary was consumed in making that 
inquiry; that Tm-ks Island was the most 
proper and convenient place for making the 
inquiry; and that, before the vessel left New 
York, it was known that Port au Platte was 
blockaded, but it was not known whether or 
not the blockade was raised. A great deal of 
in-elevant testimony has been put in by dep- 
osition, on the part of the respondent, to 
show conversations by him and his agents 
with the master of the Indus, and instruc- 
tions by him to the master, in reference to 
his going to Turks Island. But the rights 
■of the parties are fixed by, and depend upon, 
the written charter party, and cannot be 
varied or affected by any such conversations 
or instructions, in regard to matters that are 
covered by the charter party. The charter 
party, on its face, contemplates a blockade 
of Port au Platte, and the evidence is, that 
it was blockaded, and that such blockade 
was known at New York before the vessel 
sailed from New York. The substance of 
the charter party is, that the vessel shall go 
to Port au Platte, if Port au Platte is not 
blockaded, and that she shall not go to any 
other port, as her port of destination, if 
Port au Platte is not blockaded, but that, 
if Port au Platte is blockaded, she shaU go 
to some other port, as her port of destination. 
There is no restriction against her going to 
Turks Island, or any other place, to inquire 
as to the blockade, the only restriction as 
to going to any particular place being a re- 
striction against going to Port au Prince, 
except in case of stress of weather. Under 
the charter party, therefore, the vessel had 
the right to exercise the privilege of inquir- 
ing at a proper port in regard to the block- 
ade of Port au Platte. If, with a knowledge 
of the blockade of Port au Platte, the vessel 
had deliberately contracted to go there, she 
would undoubtedly have been bound to go 
there directly. But she did not so conti-act. 



Her contract was the very reverse, and was 
a contract to go there only in case the port 
was not blockaded. If, under this charter, 
party, the vessel had gone, with this charter 
party on board, and a clearance for Port au 
Platte, directly to Port au Platte, and the 
blockade had been still in force, and she 
and her cargo had been captured, the plea 
that she had gone there to make inquiry as 
to the raising of the blockade, with no in- 
tention of entering if she found the port still 
blockaded, would not have availed her, and 
the respondent could have held her liable to 
him for his cargo, on the ground that, under 
the charter party, she was not authorized to 
go there if the port was blockaded. It is 
well settled that, where knowledge of a 
blockade exists at the commencement of the 
voyage of a vessel, she cannot lawfully ap- 
proach a blockaded port, even for the bona 
fide purpose of inquiring as to the continu- 
ance of the blockade, and, if she does, she is 
liable to capture. The Delta [Case No. 3,777] ; 
The Cheshire [Cases Nos. 2,655, 2,657]; The 
Empress [Id. 4,477, 4,478]. And, where the 
owner of the cargo knows of the blockade 
when the vessel sails, he loses his cargo, as 
lawful prize, in case of capture because of 
any fault committed by the vessel. The 
Sunbeam [Case No. 13,615]. The master of 
the Indus, therefore, in the discharge of his 
proper duty to the vessel and to the respond- 
ent, was bound not to approach Port au 
Platte, for any purpose, under the facts ex- 
isting in this case, until advised of the rais- 
ing of the blockade; and his going to Turks 
Island, to make inquiry on that subject, was 
proper. The obligations of the parties to 
the charter party were reciprocal. The re- 
spondent could have held the vessel liable 
for the loss of his cargo if she had gone di- 
rectly to Port au Platte and found it block- 
aded, and had been captured with her cargo, 
and had been condemned for attempting to 
violate the blockade. The respondent is, 
therefore, not entitled to any allowance for 
any loss of time by the deviation to Turks 
Island. 

A clear negligent loss of two days' time is 
shown, resulting from the mistake of the 
master, in passing by the port of St. Juan. 
For this loss the respondent is entitled to be 
allowed. 

As there was no delay, for which the ves- 
sel is responsible, in her voyage to Port au 
Platte, the question raised, as to the liability 
of the vessel for the loss by the respondent 
of prospective profits on the cargo, does not 
come up for decision. 

If the parties do not agree, there must be 
a reference to a commissioner, to compute 
the amount due to the libellants on the basis 
of this decision, the respondent to be allow- 
ed also for damage to the tobacco, if proved, 
and, for the amount so to be computed, with 
costs, the libellants will be entitled to a de- 
cree. 
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Case No. 13,474. 

In re STOKES. 

[1 Ben. 341.1 1 

District Court, S. D. New York. Aug., 1867. 

Akmy — Enlistment of Minor — Evidence. 

On a habeas corpus to inquire into the enlist- 
ment of an alleged minor, who had sworn, on 
his enlistment, that he was twenty-one years of 
age and upwards, evidence may be given as to 
whether he understood what he was swearing 
to. 

[Cited in Seavey v. Seymour, Case No. 12,596; 
Re Davison, 4 Fed. 509.] 

[In tlie matter of James Stokes, Jr., on ha- 
beas corpus.] 

BLATCHFORD, District Judge. This case 
is substantially the same as that of In re 
Cline. just decided by me [Case No. 2,896]. 
Stokes is a private soldier, who enlisted in 
the army of the United States, at New York, 
July 23, 1867. His enlistment papers are, in 
sulistance, of the same character as those of 
Cline. His age is stated in them as being 
twenty-one years and four months, and he 
swears, in his oath of enlistment, "that he is 
over twentj'-one years old." On the liearing, 
on the return to the writ, it was alleged that 
Stokes had, in fact, on his enlistment, stated 
his age to be only eighteen years, and had 
not understood that he was swearing he was 
twenty-one years old, and that the oath 
which he signed and swore to was not read 
or explained to him. I allowed evidence to 
be given on that point, and am entirely sat- 
isfied that the proceedings in enlisting him 
were carefully conducted, and that he stated 
that he was twenty-one years and four 
months old, and was willing to swear to it, 
and that he understood fully that he was re- 
quired to swear to his age, and knew that he 
was swearing that he was over twenty-one 
years of age. For the reasons stated in the 
Case of Cline, the oath taken by Stokes on 
his enlistment, as to his age, is conclusive on 
that point. As his enlistment was, in all re- 
spects, regular, he must be remanded to sei-v- 
ice. 



Case No. 13,475. 

In re STOIvES. 

[1 N. B. R. 489 (Quarto, 130); 1 Am. Law T. 
Kep. Bankr. 122.] 2 

District Court, S. D. New York. April 17, 
1868. 

Bankruptcy — Motion to Set Aside Assignee — 
Br Whom Heard — Notice. 

A motion on the part of the bankrupt to set 
aside the appointment of assignee can only be 
entertained by the district judge upon notice, 
and not by the register. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reprinted from 1 N. B. R. 489 (Quarto, 
130), by permission. 1 Am. Law T. Rep. 
Banlir. 122, contains only a partial report.] 



[In the matter of Edward S. Stokes, a bank- 
rupt] 

I, Edgar Ketchum, one of the registers 
in said court of bankruptcy, do hereby cer- 
tify that in the course of the proceedings 
in said cause before me, the following ques- 
tion arose pertinent to the said proceedings, 
and was stated and agreed to by the coun- 
sel for the opposing parties, to wit: Mr. 
John Winslow who appeared for the bank- 
rupt, and Mr. G. A. Seixas who appeared for 
Jenk Budlong, and Jenk Budlong & Co., 
creditors of the said bankrupt. These cred- 
itors attended on the 13th of March, the 
day fixed in the warrant for the first meeting 
of creditors, and duly proved, and filed 
proofs of their claims, and chose James Da- 
vis assignee, who was then appointed by the 
judge. The attorney for the banlcrupt aft- 
erwards, and on the 19th of March, attended, 
supposing that to be the day for the first 
meeting of creditors, and tlien obtained the 
register's order for the creditors to show 
cause why the appointment of aesignee 
should not be set aside, and the bankrupt 
be allowed to prove that he was not indebted 
to those creditors. The creditors showed 
cause and insisted that only the judge upon 
notice could entertain this motion, and upon 
hearing in open court, or after a reference 
to take the testimony, this application not 
being unopposed, and so not being chamber 
business, such as the register, under the 
rules and orders, might hear and direct. I 
was of opinion that the objection on the 
part of the creditors was well taken, and 
the counsel for the bankrupt then asked to 
have the question certified to the court, and 
written points on both sides were aftei*- 
wards filed, which I transmit with this pa- 
per. 

BLATCHFORD, District Judge. The reg- 
ister is correct in his views. The clerk will 
certify this decision to the register, Edgar 
Ketchum, Esq. 



Case No. 13,476. 

In re STOKES. 

[2 N. B. R. 212 (Quarto, 76).] i 

District Court, S. D. New York. 1868. 

Bankruptcy — Discharge — Debt Contracted bt 
Fraud. 
Objection to discharge based upon the fact 
that the debt was contracted by fraud, is not 
good, for such debt will not be affected by tlie 
discharge. 

In bankraptcy; 

BLATCHFORD, District Judge. This case 
will stand for hearing on the specifications 
filed by the creditor, for whom Mr. Seixas 
appears. Either party may take further tes- 
timony before the register. The specifica- 
tions filed by Richard Bell are insufficient. 

1 [Reprinted by permission.] 
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They go wholly to the fraud in contracting 
the debt to Bell, and, if true, the discharge 
will not affect that debt. 



Case Ifo. 13,477. 

STOKES V. DAWES. 

[4 Mason, 268.] i 

Circuit Court, D. Massachusetts. Oct, Term, 
1826. 

Escheat— Res Judicata— Deed— Recitals — 
State's Seisix— Gkast. 

1. An inquest of oflSce by the attorney general 
for lands escheating to the government by rea- 
son of alienage, is evidence of title in all cases; 
but is not conclusive evidence against any per- 
son, who was not tenant at the time of the in- 
quest, or party or privy thereto. Such person 
may prove that there are lawful heirs, not 
aliens, in esse. 

[Cited in Montgomery v. Dorion, 7 N. H. 481.] 

2. A copy of a deed duly recorded is, after 
sixty years, admissible in evidence to establish 
the grant, under which the party claims title to 
the land in controversy. 

[Cited in Deery's Lessee v. Cray, 5 "Wall. (72 
U. S.) 806; Fulkerson v. Holmes, 117 TJ. 
S. 399, 6 Sup. Ot 780.] 

3. Where a marriage is proved, a, recital in a 
deed sixty years old, that the grantor is heir, 
and sells as such, is prima facie evidence of the 
fact, if possession of the property has been uni- 
formly held ever since under that deed. 

4. Where the commonwealth is seised under 
an inquest of office of lands, that seisin must 
be deemed to continue, until the title is lawfully 
parted with; for the commonwealth cannot be 
disseised. 

[Cited in People v. Clarke, 9 N. Y. 361; 
Sands v. Lynham, 27 Grat. 297.] 

5. A resolve of the legislature, releasing such 
title to another, may be construed as a grant, 
if necessary to give it effect 

[Cited in Enfield v. Permit, 8 N. H. 514.] 

Writ of entry sur disseisin of the demand- 
ant. Plea, nul disseisin. 

At the trial the demandant claimed title to 
the premises as follows: One Benjamin 
Stokes died seised of the premises in 1756, 
leaving a daughter, Bebecca Stokes, his heir 
at law, who died afterwards, in 1765, as the 
demandant alleged, without any lawful heirs. 
Benjamin Stokes made a will in 1749, which 
was admitted to probate in 1757, and gave his 
estate to his said daughter and appointed 
William Payne and Daniel Gould his execu- 
tors. There was a clause in the will, by 
which a limited control seemed to be given 
to the executors, as to the time and manner 
of the daughter's possessing the estate. In 
1795 an inquest of office was filed by the at- 
torney general against Thomas Adams and 
.Joshua Bentley, who were in possession of 
the estate, claiming the land as an escheat 
to the commonwealth on account of the 
daughter, Rebecca Stokes, having died with- 
out lawful heirs. The fact was directly put 
in issue by the tenants, and a verdict in the 
affirmative was found for the commonwealth, 
upon which judgment was duly obtained, and 

1 [Reported by William P. Mason, Esq.] 



a writ of seisin duly executed and returned 
in April, 1796. The tenants, however, had 
been allowed to remain in possession after- 
wards by the indulgence of the' common- 
wealth; and it did not appear, that the com- 
monwealth had ever received any rents and 
profits. The present defendant, Mary Dawes, 
was a daughter of Joshua Bentley, her mother 
being a daughter of Payne. She had been 
in possession for several yeare. On the 14tli 
of February, 1825, the legislature passed 
a resolve upon the petition of the demand- 
ants as follows, viz.: "Resolved, for reasons 
set forth in said petition, that the common- 
wealth remise, release, and forever quit- 
claim, and do remise, release, and for ever 
quit-claim to the said William Stokes, &c. all 
the right, title, and interest, which the said 
commonwealth have, or may' have, in the 
said several tracts of land, being the same- 
whereof one Rebecca Mountjoy died seised 
and possessed, and which the said common- 
wealth held by escheat for want of heirs, as 
alleged in their said inquests of office, to 
have and to hold the aforesaid premises to 
their use and behoof for ever." 

The tenant claimed title as follows: A 
certificate of marriage was produced between 
Daniel Mountjoy and Rebecca Stokes, in Sep- 
tember, 1739. An office copy of a deed was 
then offered, dated the 20th September, 1765, 
purporting to be a deed of one Daniel Mount- 
joy to Daniel Gould and WiUiam Payne (the 
executors of William Stokes), for the con- 
sideration of £200, "of all his right and title 
in and to the real estate of his grandfather 
Benjamin Stokes, or his mother Rebecca 
Stokes." The deed was duly acknowledged 
and recorded in October, 1765. 

Blair & Blake, for demandant, objected to 
the admission of this deed, without some 
proof that Daniel Mountjoy was the legiti- 
mate son of Rebecca. They further objected 
to the copy of the deed's being read without 
some proof of the loss of the original. 

The tenant then proved, that William 
Payne (one of the grantees) had taken imme- 
diate possession of the estate, and held the 
same until his death in 1786; that by his 
will made in 1786, and duly approved, he de- 
vised all the residue of his estate (which 
included the premises) to his wife for life, 
and after her death to his gi-andchildren 
(among whom was the tenant, Mary Dawes); 
and appointed the said Thomas Adams (who 
had married one of his daughters, by whom 
he had children) one of his executors; that 
the widow, after Payne's death, continued in 
possession dl this estate; and that, after her 
death, Thomas Adams and Joshua Bentley re- 
mained in possession until after the Inquest 
of office. 

STORY, Circuit Justice, upon these facts, 
thought the copy of the deed admissible. If 
the original were now produced, after such a 
lapse of time, it would be admitted, with- 
out proof of its actual execution, under cii*- 
cumstances like the present. Here, indeed, 
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the original is not produced; but the non- 
production may well be accounted for, by 
loss from time and accident, after sixty 
years; and as it was recorded immediately aft- 
er its execution, there seems no reason to con- 
jecture, that there is a fraudulent suppres- 
sion of it. The possession has gone in con- 
formity to the deed. Then as to the point 
of legitimacy, the marriage of Kebecca Stokes 
is proved, and after sixty years it is 'not too 
much to say, that a fact of heirship, stated in^ 
a deed, under which possession was held 
without question for thirty years, may well 
be admitted, as of itself presumptive proof 
of the fact, liable, of course, to be controlled 
by other presumptions and evidence. 

Evidence was then introduced, on behalf 
of tlie demandant, to prove, that there was a 
general reputation among the friends and In 
the neighbourhood, that Daniel Mountjoy 
was an illegitimate child, and that Maiy 
Dawes had admitted the demandant's title. 
There was also evidence introduced to control 
the foregoing, on behalf of the tenant. 

Blair & Blalce, for demandants, contended, 
that the demandants were, upon these facts, 
entitled to recover the whole; but if not the 
whole, the part to which the tenant had not 
shown any title: 1. Because the common- 
wealth had a good title and seisin, which pass- 
ed, by the resolve of 1S25, to the demandants, 
under which they acquired a lawful seisin: 

2. That the inquest of office in 1795 was con- 
clusive evidence against all persons, and par- 
ticularly against the tenant, that Rebecca 
died without leaving any lawful heira: and 

3. That if not conclusive, still, upon the 
whole evidence, there was an iiTesistible pre- 
sumption of the fact. They cited Bull. N. 
P. 243; 4 Mass. 282, 301; Co. Litt. 2b; Plow. 
229, 484; 3 Rep. 10; 6 Mass. 329; 9 Mass. 
125; 1 Mass. 394; 14 Mass. 193, 203; 1 Phil. 
Ev. 33G; 14 Johns. 79; 4 Mass. 282; 8 Cranch, 
46; 4 Com. Dig. "Executors," A, 1. 

S. D. Parker, for tenant, denied all these po- 
sitions, and contended, that the resolve, being 
a mere release of the title of the common- 
wealth, conveyed no seisin to the demand- 
ants. He cited 1 Mass. 219, 4S3. 

STORY, Circuit Justice, in summing up to 
the jury, said: The inquest of office is un- 
doubtedly evidence in this case of a very high 
nature; but I do not think it is conclusive 
evidence. To give it the latter effect, it 
would be necessary to show, that the tenant 
was a party or privy to that suit. It is true, 
that Joshua Bentley, one of the defendants 
in that case, is her father, but slie does not 
claim this estate under him. On the con- 
trai-y, if she has any title, it is one derived 
directly to her by devise fi'om her grand- 
father, William Payne. Then it is said, that 
the demandants are, at all events, entitled to 
recover so much of the estate, as she does 
not show a title to; and as her title is only 
to an undivided moiety with the other grand- 



children of William Payne, the title of the 
demandants must prevail, as to all the resi- 
due belonging to the other grandchildren. 
But this argument is not well founded in 
law. The demandants by their writ admit the 
defendant to be a good tenant of the free- 
hold for the whole of the demanded premises. 
The writ admits her seisin; and she, having 
pleaded the general issue, has consented to 
be deemed tenant of the whole. See Kelleran 
V. Brown, 4 Mass. 443, The case might have 
been different, if there had been a disclaim- 
er. Under these circumstances the demand- 
ants must recover by the strength of their 
own title; and that title is good for the 
whole, or it is bad for the whole; there being 
no doubt, that if Rebecca Stokes died with- 
out lawful heirs, the escheat of the common- 
wealth has been perfected. If she left a 
son, who was her lawful heir, and tlie deed 
to William Payne was good to pass the es- 
tate, it is wholly immaterial, who are the 
other tenants claiming under Payne. 

Now, what is the demandants' title? They 
prove a seisin of the commonwealth, under 
an inquest of office for an escheat of the es- 
tate. The commonwealth, being once seised, 
cannot be disseised. And its seisin must be 
deemed to continue, until it has lawfully part- 
ed with the title. See 4 Mass. 282; [Green v. 
Liter], S Cranch [12 U. S.] 246; 6 Deane, Abr. 
p. 71, e. 178, art. 16, § 3. Then, as to the re- 
solve of 14th of February, 1825; it is said, 
that it only purports to release the right, title, 
and interest of the commonwealth in and 
to the premises; and that a mere release is 
not sufficient to pass a seisin. But it appeal's 
to me, that the resolve, though its terms are, 
as stated, must receive a reasonable intei-pre- 
tation. The intention was to grant the right, 
title, and interest of the commonwealth to 
the demandants; and the resolve would be 
nugatory, if it were to be construed other- 
wise. I hold, therefore, that it was a suffi- 
cient grant to pass the right, title, and in- 
terest of the commonwealth, and that, by 
operation of law, the commonwealth being 
then seised of the estate, a sufficient seisin 
passed by the resolve to the demandants to 
maintain their action. If then their seisin is 
proved, the plea admits the "disseisin, unless 
the tenant establishes a better title. The 
case, therefore, resolves itself into a compari- 
son of the titles of the litigating parties. 
And, indeed, the case must wholly turn upon 
the point, whether Daniel Mountjoy was a 
legitimate child of Rebecca Stokes or not; 
for unless he was legitimate, as no other title 
is shown in him, the demandants are entitled 
to a verdict. 

The judge then summed up the facts on 
this point, and so left the cause to the juiy. 
The jury found a verdict for the tenant; 
which was set aside, and a new trial granted, 
principally upon some new evidence discov- 
ered since the triaL 
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Case No. 13,478. 

STOKES et al. v. FINDLAY et al. 

[4 McCrary, 205.] i 

Circuit Court, D, Iowa. 1879. 

Bk^iK — Imi'ekfect Okganizatios— Stockholders 
— Liability as Copabtneks. 

1. The Bloomfield Bank was organized, and 
<;onimeuced business witiiout paid-up capital, 
witliout a sworn statement of its paid-up capital 
to tlie state auditor, and without any certificate 
from the state auditor authorizing the associa- 
tion to commence business— all these things be- 
ing required by statute. Code Iowa, § 1576. 
Held, construing said section with other pro- 
visions of the statutes of Iowa, that, notwith- 
standing these failures, there was an imperfect 
organization, and it was not the case of no cor- 
poration in which the incorporators would be 
liable to creditors as partners. 

2. If a corporation proceeds to exercise its 
powers without the performance of the required 
conditions, it proceeds irregularly, and both the 
corporation and its individual members may be 
subjected to the penalties and liabilities pre- 
scribed by law; but it does not follow that the 
corporation, by reason of its delinquency in this 
regard, loses or forfeits ipso facto its corporate 
existence. 

3. Under the statutes of Iowa, a corporation 
for pecuniary profit becomes a body corporate 
4is soon as the articles of incorporation are filed 
in the ofiice of the recorder of deeds. 

In eciuitv 

LOVE, District Judge. This is a proceed- 
ing the purpose of which is to put the stock- 
holders of the Bloomfield Bank into bank- 
ruptcy. The very ground of this proceeding 
is that the so-called Bloomfield Bank was in 
fact and in law no corporation at all; that 
the essential steps required by the law of 
Iowa to make it a corporation were not pur- 
sued; that these preliminary steps or requi- 
sites are in the nature of conditions preced- 
ent to the organization of a banking corpora- 
tion; that the statute requiring the prereq- 
uisites in question is in its terms, and in the 
veiy nature of the case, mandatory, not 
merely directoi-y, and that the defendants, 
having neglected to perform the preliminary 
•and precedent conditions, failed to organize 
themselves into a corporation, but became 
Aud were an association in the nature of a 
private partnership for the purpose of car- 
lying on the business of banking. 

The veiy able and ingenious counsel for 
the petitioning creditors admit that the true 
question is whether or not the Bloomfield 
Bank was in fact and law a coi-poration. If 
it was a coi-poration, this proceeding against 
the stockholder as mere partners cannot be 
maintained; but the counsel contend that 
there was a total failure to organize a coi-po- 
ration according to the law of Iowa. They 
also concede that if there was a corporation, 
though ever so defective, these defendants 
may take shelter under it from the present 
proceeding; but the counsel insist that the 

1 [Reported by Hon. Geo. W. McCrary, Cir- 
-cuit Judge, and here reprinted by permission.] 
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I question is not one of defective organization, 
since there was no organization at all under 
the law. It will be seen at a glance that if 
this view of the law be sound, it may be fol- 
lowed by most serious consequences, not only 
to the present defendants, but possibly to 
many other stockholders in corporations, 
standing in a like predicament, since it in- 
volves them in pei-sonal and individual re- 
sponsibility for the debts of the association 
to iiVhieh they belong, irrespective of any im- 
putation" of fraud or misconduct on their 
part. 

It being conceded by the defendants, for 
the pui-pose of this decision at least, that the 
Bloomfield Bank commenced business with- 
out paid-up capital, without a sworn state- 
ment of its paid-up capital to the state au- 
ditor, and without any 'certificate from the 
state auditor authorizing the association to 
commence business, the counsel for the peti- 
tioners place their denial of its existence as 
a corporation mainly upon section 1576 of the 
Code, which is in these words: "No asso- 
ciation shall be organized under the provi- 
sions of this chapter with a less amount of 
paid-up capital than §50,000, except in cities 
or towns having a population not exceeding 
three thousand, where such association may 
be organized with a paid-up capital of not 
less than ?2o,000. But no association shall 
have the right to commence business unless 
its oflacers elect or its stockholdei-s shall have 
furnished to the auditor of state a sworn 
statement of the paid-up capital, and when 
the auditor is satisfied as to the fact, he shall 
issue to such association a certificate author- 
izing such association to commence business, 
a copy of which shall be published as pro- 
vided in section 1571." This section must 
undoubtedly be construed in connection with 
the provisions of chapter 1, tit. 9, of the 
Code, providing for the organization of cor- 
porations for pecuniary profit; but, standing 
alone, will it bear the construction which the 
counsel seek to put upon it? True, it says 
that no association shall be -organized under 
the provisions of this chapter with a less 
amount of paid-up capital than $50,000, etc.; 
but these words cannot be taken, as claimed 
by counsel, in their literal sense, for a mo- 
ment's thought will make it apparent that 
the very terms of the section necessarily im- 
ply the existence of a corporation, already 
organized. These words require what? A 
paid-up capital. And how could the capital 
be paid up without a previously organized 
coi*pbration? To whom would the subscrib- 
er of stock pay his money, and from whom 
receive his certificate of stock, if no corpo- 
rate body existed, with the proper officers 
duly elected and authorized to -receive pay- 
ment and issue the certificates of stock? But 
this interpretation of the section is placed 
beyond question by the words which imme- 
diately follow: "But no association shall 
have the right to commence business until 
its officers elect or its stockholders shall have 
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furnished to the auditor of state a sworn 
statement of its paid-up capital,'' etc. 

Now the duty here enjoined is to be per- 
formed by whom? By the officers elect or 
stockholders; and how could there be stock- 
holders and officers elect without an organ- 
ized coiTporation? These terms clearly and 
necessarily imply the existence of a corpora- 
tion competent to issue stock to stockhold- 
ers and to elect officers. It is evident, there- 
fore, tliat w^e must seek some interpretation 
of the words "no associa'tion shall tie organ- 
ized," etc., which will bring them into har- 
mony with the implied fact of an existing 
corporation. Undoubtedly the true inten- 
tion of the legislature was to provide that 
there should be no complete or perfect or- 
ganization without the paid-up capital, the 
sworn statement and the certificate of the 
auditor; that is, that there should be no or- 
ganization of a corporation which would au- 
thorize them to proceed with the ultimate 
business of the association without the pre- 
requisites in question; without these pre- 
requisites there would necessarily be an or- 
ganization and a corporation, but it would be 
a defective organization. It would, there- 
fore, be not the ease of no organization, as 
counsel contend, but one of an irqperfect or- 
ganization. Hence the section further pro- 
vides that "no association shall have the- 
right to commence business until its officers 
elect or stockholders shall have performed 
the acts required of them." Here it will be 
perceived that the legal consequence an- 
nexed by the law to the failure to pay up the 
stock, make the sworn statement, and pro- 
cure the certificate, is not that there shall be 
no organization or corporate existence, but 
that the association shaU not commence busi- 
ness; that is, it shall not receive deposits, 
discount paper, issue circulation, etc. In 
this clause the true distinction appears be- 
tween the existence of a corpoi-ation and the 
right to exercise its powers. Its existence 
depends upon the fact of its organization; 
the right to exercise its powers may depend 
upon the performance of prescribed condi- 
tions. The former may clearly exist without 
the latter. It is by confounding this dis- 
tinction that counsel have, in my judgment, 
been led into en-or in the exceedingly ingen- 
ious oral argument' addressed to the court. 
It is by no means to be implied that because 
the law forbids an association to commence 
business or exercise its legitimate powers 
without the performance of cei'tain condi- 
tions, it is thereby intended to deny its cor- 
porate existence as a consequence of the non- 
performance of the conditions. If the cor- 
poration proceeds to exercise its powers 
without the performance of the required con- 
ditions, it proceeds irregularly, and both the 
coi-poration and its individual members may 
be subjected to the penalties and liabilities 
prescribed by law; but it by no means fol- 
lows that the corporation, by reason of its 
delinquency in this regard, loses or forfeits 



ipso facto its corporate existence. The dis- 
tinction just referred to will be made quite 
apijarent by reference to the general law of 
Iowa contained in chapter 1, tit. 11, of the 
Code, providing for the organizations of cor- 
porations; chapter 9, tit. 11, which makes 
certain provisions in relation to banks or- 
ganized under the laws of Iowa, and among 
them the provisions contained in section 
1576, just considered, makes no provision 
whatever for the organization of banking 
corporations. Banking corporations, like all 
other corporations for pecuniary profit, are to 
be organized under the general law contain- 
ed in chapter 1, tit, 9. Some conditions are 
annexed in chapter 9, tit. 11, upon which 
banking corpoi-ations may commence and do 
business, but we must look back to the gen- 
eral law to ascertain by what means these 
corpoi-ations may be formed, and upon what 
conditions their organization gives them cor- 
porate existence. 

Now, if the question vital to the decision 
of the matter before me is, at what time, and 
on what conditions, does an association for 
pecuniary profit become a corporation under 
the general law of Iowa, this is by no means 
difficult to decide. Section 1058 provides that 
any number of persons may associate them- 
selves and become incorporated for the trans- 
action of any lawful business, etc.; and sec- 
tion 1060 provides that before commencing 
any business, except that of their own organ- 
ization, they must adopt articles of incorpo- 
ration, which must be recorded in the office 
of the recorder of deeds of the county where 
the principal place of business is to be, etc. 
And section 1064 enacts that the "corpora- 
tion may commence business as soon as the 
articles are filed in the office of the recorder 
of deeds, and their doings shall be valid if 
the publication in a newspaper is made, and 
a copy filed in the office of the seci'etary of 
state, within three months from such filing 
in the recorder's office." At what point of 
time, then, does the association become a 
body corporate? Clearly as soon as the ar- 
ticles ai'e filed in the office of the recorder of 
deeds; for at that moment the corporation 
may commence business, and it would be 
simply absurd to say that it might com- 
mence business as a corporation, and yet not 
be incorporate. It is the adoption of the ar- 
ticles of incorporation, and the filing of them 
with the recorder of deeds, that creates the 
corporation, for then it may commence busi- 
ness. Here, again, the distinction broadly 
appears between the existence and the do- 
ings of the corporation, between its organiza- 
tion and its acts. Its organization, though 
not entirely perfect, is sufficient when its ar- 
ticles are filed to constitute it a corporation, 
for then it may commence business; but in 
order to make its organization perfect, and 
thus render its "doings" valid as to all the 
world, the requisite notice must be governed 
by publication and by the filing with the sec- 
retary of state. The statute does not pro- 
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vide that the corporation itself shall become 
invalid in consequence of the failure to ijuTj- 
lisa the notice and file -with the secretary, 
but only that its doings shall be thus in- 
valid/ited; nor is what I here say at all in- 
consistent with what I have said in com- 
menting on the terms of section 1576. Sec- 
tion 1064 provides that the corporation may 
commence business as soon as the articles 
are filed in the office of the recorder of deeds. 
This is affirmative, and necessarily and in 
terms implies the existence of a corporation 
upon the filing of the articles. 

The provision in section 1576, that no bank- 
ing association shall have the right to com- 
mence business until its officers or stockhold- 
ers shall have furnished the state auditor 
with a sworn statement of paid-up capital, 
etc., is negative, and it does not imply that 
no corporation shall exist till that act is 
done. The very terms, indeed, as I have 
shown, imply the existence of a corporation 
whose officers or stockholders shall do the 
required act, and it only postponed the right 
of the corporate body to embark in its ulte- 
rior business of accepting deposits, loaning, 
discounting and issuing paper until the cor- 
porate body itself or its members shall make 
the sworn statement of paid-up capital and 
have obtained the auditor's certificate. That 
the corporation itself is not invalidated, 
much less extinguished, by the failure tdf 
publish the notice and file with the secretary 
of state, or even by a failure to pursue sub- 
stantially the steps required in its organiza- 
tion without some proper proceedings to for- 
feit its charter, clearly appears by section 
1068. "A failure to comply substantially 
with the foregoing requisitions in relation 
to organization and publicity renders the in- 
dividual property of the stockholders liable 
for the corporate debts." Thus we see the 
distinction is clearly made between "organi- 
zation" and "publicity," and doubtless the 
publication of notice and filing with the sec- 
retary appertain to the "publicity" rather 
than the "organization" of the body corpo- 
rate. And what are the consequences which, 
by the terms of the statute, result from the 
failure to comply substantially with the fore- 
going requisitions? Does the corporation 
thereby have no existence or cease to exist? 
Does it follow from the failure tliat no cor- 
poration has been formed and that none in 
fact exists? Certainly not! for the statute 
evidently contemplates the continued exist- 
ence of the corporation; else why does it 
provide that the stockholders' property shall 
be liable for the corporate debts? If no cor- 
poration had been formed there could be no 
corporate debts; for, if no corporation had 
been formed, the stockholders would be mere 
partners, according to the theory of plain- 
tiff's counsel, and the debts would be part- 
nership debts. If it had been the intention 
of the legislature to provide that a failure 
to comply with the provisions of the law re- 
specting organization and publicity should 



result in making the stockholders mere part- 
ners, it would have been absurd to provide 
that the individual property of the stockhold- 
ers should be liable for the debts, since that 
would have been the result of the partner- 
ship without any such provision; but it is 
ai'gued that a construction which recognizes 
the existence of a banking corporation with- 
out paid-up capital, as required by section 
1576, cannot be correct, because it would be 
fatal to the ends of justice. The prepayment 
of the capital is the most essential condition 
of a banking corporation. It is the security 
of the public against fraud and loss. It is 
made the express duty of the "officers and 
stockholders" to mate a sworn statement to 
the auditor of its paid-up capital, etc. Can 
they be permitted to acquire the privileges 
and immunities of a corporation without a 
compliance with the essential conditions of 
the law from which they derive their crea- 
tion? Can any set of men be permitted to 
engage in the business of banking without a 
dollar of paid-up capital, and advertise them- 
selves to the world, falsely, as having a cer- 
tain paid-up capital, all in flagrant violation 
of the veiy law of their existence as a cor- 
poration, and yet claim exemption from per- 
sonal responsibility for their debts and 
frauds by pleading the immunities of the 
very law which they have infringed? Such 
a dcctrine, it is contended, would not only 
give immunity to fraud in this particular 
case, but it would encourage the commission 
of fraud in other eases. 

This argument was urged with great sub- 
tlety and force by counsel, but I think the an- 
swer to it is both obvious and conclusive. 
That answer is that the consequences appre- 
hended by counsel do by no means flow from 
the recognition of the bank as a corporation. 
It is true that by holding the association to be 
a corporation we preclude the liability of the 
members as mere partners, but it does not 
by any means follow that they are hence ex- 
empted from personal and individual liabil- 
ity for their alleged debts and frauds. In 
the first place, if the bank shaU be adjudicat- 
ed a bankrupt as a corporation, the assignee 
may compel all delinquent stockholders to 
pay up their unpaid stock. In the second 
place, I can see no reason why the assignee 
may not, by bill in equity or otherwise, make 
all stockholders who participated knowingly 
in the fraudulent organization or operations 
of the bank personally liable for all damages 
resulting to creditors from their fraudulent 
conduct. This could, in my judgment, be 
done upon the clearest principles of law and 
equity, irrespective of any statute; but there 
are sections of the statute providing in ex- 
press terms for the protection of creditors in 
this regard. 

Section 1071 provides that "intentional 
fraud in failing to comply substantially with 
the articles of incorporation, or In deceiving 
the public or individuals in relation to their 
means or liabilities, shall subject those guilty 
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thereof to fine and imprisonment, or l)oth, at 
the discretion of tlie court. Any person who 
1ms sustained injurj' from said fraud may 
also recover damages therefor against those 
guilty of participating in such fi"aud." And 
section 1072 provides that the payment of 
dividends which leave insuflScient funds to 
meet the liabilities of the corporation shall 
be deemed such frauds as will subject those 
therein concerned to the penalties of the pre- 
ceding section, etc. See, also, sections 1573 
and 1574. Thus it appears that creditors are 
provided with ample remedies without deny- 
ing the existence of the corporation, and by 
consequence subjecting the stockholders to 
liability as partners; and the remedies re- 
ferred to ai-e such as to enable the court to 
distinguish between innocent and guilty 
stockholders. There may be stockholders 
who in good faith paid up their stock, and 
who did not in any way participate in the 
original organization of the bank, and cer- 
tainly it would be most unjust to involve 
them in the common ruin by confounding 
them with those who never paid a cent upon 
their stock, and knowingly participated in 
deceiving the public and defrauding credit- 
ors. If, on the contrary, the stockholders 
be made liable as partnei-s, the honest man 
who in good faith paid up his stock to the 
last dollar without any knowledge whatever 
of any purpose to evade the law, will be 
made personally liable for the entire debts 
of the bank in common with the stockholder 
or bank officer who paid not a cent upon his 
stock and knowingly aided in evading the 
law. This certainly would be a most unjust, 
not to say deplorable result. 

It is apparent that the redress which the 
court proposes here to give the creditors is 
precisely consistent with the contract be- 
tween the creditors and the bank, and the 
intention of all parties to that contract. The 
creditors did not deal with the Bloomfield 
Bank as a mere copartnership, nor did they 
ti'ust the members of the corporation as 
such. The creditors intended to give and 
did give them credit as an organized corpora- 
tion. They did not" rely in crediting the 
bank upon the individual and personal re- 
sponsibility of the stockholders, and now to 
make the stockholders individually and per- 
sonally responsible as partners, would result 
in giving the creditors what they did not ex- 
pect or contract for. What the creditors did 
contract foi", and what they did have a per- 
fect light to demand, was that the capital 
should have been paid up by the stockholders 
according to law, and that there should have 
been good faith in the organization and oper- 
ation of the bank; and precisely to this ex- 
tent I propose to give the creditors redress. 

The stockholders will, in my view, be com- 
pelled to repair the injury done to the cred- 
itors, by paying up their stock in full, and 
by making them compensation in damages 
for the consequences of their bad faith in ' 
failing to pay up their stock before the com- 



mencement of business. As the creditors did 
not intend to deal with the bank as a private 
partnership, so it is manifest that the stock- 
holders did not intend to bind themselves to 
the creditors as copartners, and it would 
seem to be an extraordinary and illogical pro- 
ceeding which should enforce a contract con- 
traiy to the intent and meaning of both con- 
tracting parties. 



Case No. 13,479. 

STOKES et al. v. KENDALL. 

[1 Hayw. & H. 3.] i 

Circuit Court, District of Columbia. Dec. 28, 
1840.2 

Officeus— Liability for Damages— Malice — 
istestiox to ixjuke. 

An officer is liable for his acts, if the jury 
believe that he did not act in good faith and 
with intention to perform duly the duties of his 
office, and if he showed malice or intention to 
injure and oppress the plaintiffs. 

The declai-ation claimed $100,000 damages, 
and contained three counts. The defendant 
pleaded not guilty, upon which issue was 
joined. 

R. S, Coxe. M. St G. Clarke, and X H. Ea- 
ton, for plaintiffs. 

Walter S. Jones and W, W. Dent, for de- 
ofendant. 

W. B. Stokes, Lucius W. Stockton, and 
Daniel Moore, surviving partners of R. G. 
Stockton, were conti-actors under the name of 
Richard O. Stockton, for carrying the mail, 
and besides performing the duties stipulated 
in their conti-acts, performed extra services, 
for which extra sei-vices the then postmaster- 
general (Major Wm. T. Barry), in confoimity 
to the law and usage of the department caus- 
ed credits to be entered on the books of the 
department in favor of the plaintiffs to the 
amount of $122,000; that the defendant was 
subsequently appointed postmaster-general, 
and wrongfully, oppressively, &c., caused the 
credits, upon which payments had been made, 
to be suspended on the books so that it was 
unti'uly, unlawfully and oppressively made to 
appear on the said books that the plaintiffs 
were indebted to the department in the said 
sum of $122,000, whereby they were unable to 
obtain large sums of money legally earned by 
them as contractors for other services, and 
were subjected to great expenses, delays, in- 
juries and embarrassments, and were gi-eatly 
injured in their credit and business, and suf- 
fered great losses in complying with their con- 
tracts with the department, «&:c. 

The second count is for omitting, neglect- 
ing and refusing for a long space of time, 
viz., two years, to pay to the plaintiffs, &c., 
contrary to the duties and obligations of his 
office. 

The third count sets out the act of congress 

1 [Reported by John A, Hayward, Esq., and 
George C. Hazleton, Esq.] 

2 [Reversed in 3 How. (44 U. S.) 87.] 
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of the 2d of July, 1836 [5 Stat 112], by which 
the solicitor of the treasury was authomed 
and directed to settle and adjust the claims 
of the plaintiffs for the said exti-a services, 
and directing the postraaster-genei-al to give 
credit for the amount which should he found 
by the solicitor. That the award was made 
for $101,563.89; whereby it became the duty 
of the postmaster-general to give credit, &c. 
That he refused, &c. 

R. S. Coxe, for plaintiffs, opened the case, 
ixnd offered the following evidence: A ti-an- 
script of the record in the mandamus case 
against the same defendant, the report of 
the solictor of the treasury, and oral testi- 
mony relating to the partnership. 

The defendant offered sundry depositions 
of oflBcials of the government and other pa- 
pers.. The defendant offered four pi-ayers to 
the court, viz.: 1st. That he was not re- 
sponsible to the plaintiffs in the right in 
which they then suea under the first count. 
2d. That he was not liable under the second 
count for refusing to comply with so much 
of the award of the solicitor as he, on the 
ground of want of jurisdiction in the said 
solicitor, refused to comply with. 3d. That 
he was not liable for consequential damages. 
4th. That the plaintiffs had no joint right of 
action. All of which praj'ers were refused 
by the court. The defendant then offered 
certain evidence upon which he founded the 
following prayers: 1st That the plaintiff's 
were not contractors. 2d. That the defend- 
ant was not liable if he acted from a convic- 
tion that the solicitor had no lawful jurisdic- 
tion to audit and adjust the items, &c. 3d. 
That he was not liable if he acted from a 
conviction that it was his official duty to set 
aside the extra allowance. 4th. That he was 
not liable for any of his acts if the jury be- 
lieve that he actfed with the bona fide inten- 
tion to perform duly the duties of his ofiiee, 
and without malice or intention to injure 
and oppress the plaintiffs. All of which 
prayers the court refused to grant. The 
plaintiffs offered evidence to prove their spe- 
cial expenses and losses, such as counsel 
fees, tavern bills, discounts, &c., to the ad- 
mission of which evidence the defendant ob- 
jected; but the court overruled the objection 
and allowed it to be given. 

The verdict was for the plaintiffs. 

After tlie rendition of the verdict, the de- 
fendant produced the following certificate by 
the jurors and prayed the court to oe permit- 
ted to have the same entered on the minutes of 
the court, to which the court assented: "We 
the jurors empanelled in the case of Wm. B. 
Stolves and others v. Amos Kendall, and in 
which case we have this day rendered cur 
verdict for the plaintiffs for $11,000, do here- 
by certify that said verdict was not founded 
on any idea that the defendant performed 
the acts complained of by the plaintiffs, and 
for which we gave damages as above stated, 
with any intent other than a desire faithfully 
to perform the duties of his office of post- 



master-general, and protect the public inter- 
ests committed to his charge, but the said 
damages were given by us on the ground 
that the acts complained of were illegal, and 
that the said sum of §11,000 was the amount 
of actual damage to plaintiffs, estimated by 
us to have resulted from said illegal acts." 

Reversed by the supreme court, 3 How. [44 
U. S.] 87. 

. NOTE. In a former proceeding the plaintiffs 
applied for a mandamus on the defendant, to 
compel him to pay the sum awarded to the plain- 
tiffs. The supreme court of the United States 
afiirmed the action of the court below [Case No. 
15,517], awarding the writ. [Kendall v. U. S.] 
12 Pet [37 U. S.] 524. The present case is re- 
ported in 3 How. [44 U. S.] 87, the supreme 
court there holding: 

1. That where a party has a choice of reme- 
dies for a wrong done to him, and he elects one- 
and proceeds to judgment, and obtains the 
fruits of his judgment, he cannot, in any case, 
afterwards proceed to another suit for the same 
cause of action. 

2. After a reference, an award, and the re- 
ception of the money awarded, another suit can- 
not be maintained on the original cause of ac- 
tion, upon the ground that the party had not 
proved, before the reference, all the damages 
he had sustained, or that his damage exceeded 
the amount which the arbitrator awarded. 

3. Evidence of special damages was inadmis- 
sible under this declaration. It is in form an 
action for a tort, yet in substance and truth it 
is an action for the non-payment of money. 



Case No. 13,480. 

STOKES et al. v. KENDALL. 
[1 Hayw. & H. 70.] i 

Circuit Court, District of Columbia. April 12,. 

1842. 
Practice at Law— Special Vekdict— Judgment. 

A jury had given a special verdict on a decla- 
ration containing five counts, whereupon the de- 
fendant moved in arrest of judgment because 
the several counts did not set forth any suffi- 
cient cause or causes of action, and the plain- 
tiffs moved to enter the verdict on the 1st and 
5th counts, and nolle prosequi the others. The 
court allowed the latter and denied the former 
motions. 

[This was an action at law by William B, 
Stokes and others against Amos Kendall.] 
Motion in arrest of judgment. 

Richard S. Coxe, for plaintiffs. 
Walter Jones and Richard Dent, for defend- 
ant 

The defendant, by his attorneys, appeared 
and prayed that judgment on the verdict of 
the jury be arrested and that judgment be 
rendered for the defendant, because the plain- 
tiffs' declaration, and all and singular, the 
several counts therein do not set forth any 
sufficient cause or causes of action whereby 
to charge the defendant in the premises, ai.d 
because the said declaration and all, or some 
one of the said counts therein, are •t^holly in- 
sufficient in form and substance. Whereup- 
on the counsel for the plaintiffs submitted the- 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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following motion: To enter the verdict up- 
on the 1st and nth counts of the declaration, 
and nolle prosequi on the 2d, 3d and 4th 
counts. 

THE COURT gave the following judgment: 
Whereupon all and singular the premises be- 
ing here seen and fully understood, and after 
argument of counsel being heard, and mature 
deliberation being thereupon had, it is con- 
sidered by the court here that the motion of 
the defendant, heretofore made by his attor- 
ney aforesaid, to arrest the judgment of the 
court in the premises, be and the same is 
hereby oyerruled, and that as to the 1st and 
oth counts in the declaration, the aforesaid 
plaintiffs recover against the said defendant 
as well the sum of $11,000, their damages 
aforesaid, by the jurors in form aforesaid 
assessed, to be sustained by reason of the 
charges as aforesaid contained in the said 
1st and 5th counts of the declaration, with 
interest from the 17th of March, 1842, as the 
sum of $68.67 by the court here unto them, 
the said plaintiffs, as their assent adjudge for 
the costs and charges by them about their 
suit in this behalf laid out and expended, and 
as to the 2d, 3d and 4th counts of the dec- 
laration, it is also considered by the court 
here that the aforesaid plaintiffs take nothing 
of their writ and declaration aforesaid, &e. 

The defendant excepted to the judgment of 
the court as follows: 

Mem.— After (at the last term of this court 
at the trial of this cause) the plaintiffs had 
produced to the jury evidence under all the 
counts of their declaration, the court had in- 
structed the jury on the competency of the 
evidence and on the plaintiffs' right of ac- 
tion under each and every of the said counts, 
as appears by the said bills of exception, the 
jury had returned a general verdict on the 
whole declaration which had been recorded 
as aforesaid, which verdict was returned on 
the last day of the term and immediately vtp- 
un the rendition thereof the court adjourned 
until the ensuing term, the defendant had filed 
his motion in arrest of judgment as aforesaid 
before such adjournment, and the said mo- 
tion had been continued to this term, as afore- 
said; the plaintiffs now here at this term 
make the above motion, to which motion the 
defendant, by his counsel, objected, and the 
court now here, after argument of defend- 
ant's said motion in arrest of judgment, Iiav- 
iug overruled the same and entered judgment 
as moved by the plaintiffs, to all which pro- 
ceedings the defendant, by his counsel, ex- 
cepts and prays and moves the judgment so 
entered on the said two counts be arrested 
for error in the procedure aforesaid, and that 
judgment be rendered for the defendant, 
which last mentioned prayer and motion was 
overruled by the court. 

NOTE. At the November term of 1840 judg- 
ment was entered against the defendant. At 
the March term of 1841 a motion was made bv 
the said defendant for a new trial, becanse the 
verdict was agahist the law as laid down by 



the court, and against evidence, and because 
the damages are excessive and influenced by 
evidence of expenses and other special damage 
which the court had expressly ruled out upon 
the only count of the declaration under which 
the damages were assessed by the jury. The 
court granted the motion and gave the plain- 
tiffs leave to amend their declaration. The 
declaration as amended contained five counts, 
and the verdict of the jury was upon the whole 
declaration. 
[See note to Case No. 13,479.] 



STOKES V. KENDALL. See Case No. 15,- 
517. 



Case No, 13,481. 

STOKES V. MOWATT. 

[1 U. S. Law J. 305.] 

Circuit Court, New York.i Sept. Term, 1817. 

Equity — Puesumption — Admissios of Intekest — 
Rights to Fdnd. 

1. TVhere a defendant who has received a 
joint debt, admits the joint interest of the 

Elaintiff, but does not state its amount, which 
e had an opportunity of knowing, the plain- 
tiff's interest, nothing appearing to the con- 
trary, shall be deemed to he an equal interest. 

2. Where it appears that a plaintiff is entitled 
to the whole of a given sum in certain given 
rights, it is no objection to his recovery of it 
that it is not shown how much he is entitled to 
in each right. 

Before presenting our readers with the 
points adjudged in the above-entitled cause, 
and the elaborate opinion of the learned 
judge by whom they were decided, it will 
not, it appears to us, be unconducive to a 
ready apprehension of the judgment, to state 
a few of those facts not specifically adverted 
to in pronouncing it, which preceded and 
caused the institution of the suit 

Previous to the year 1797, Joseph Sands 
had been the common consignee of various 
shipments made to France by John Jones 
Waldo, in his individual capacity; the house 
of Francis, Waldo and Waldo trading under 
the firm of Waldo, Francis and Waldo, of 
Comfort Sands, individually, and of Comfort 
Sands and Lewis Tracy, jointly. These car- 
goes Joseph Sands had sold to the French 
government, and taken from its officers an ac- 
knowledgment, in his own name, for the 
amount at which he settled the debt due 
from the government for them, as for a 
debt due to himself. In l?^?, Comfort Sands 
stopped payment, having previously assign- 
ed, for the nominal consideration of five dol- 
lars (see 10 Johns. 539), his interest in the 
debt unsettled to Nathaniel Prime, in trust 
to pay certain preferential creditors. This 
trust was never executed, in consequence of 
the fund having been paid to, and received 
by, the assignees of Comfort Sands, under 
the decree and atflrmanee subsequently men- 
tioned. In February, 1801, Comfort Sands 
was declared a bankrupt, pursuant to the 
provisions of the bankrupt law of the Unit- 

1 [District not given.] 
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€d States [2 Stat 19], and the defendantSj 
Mowatt and Morris, appointed his assignees. 
Under the convention of the 30th September, 
1803 (1 Laws U. S. § 142, art 1), the amount 
due from the French government on the set- 
tlement made by Joseph Sands was liquidat- 
ed at the sum of 526,469 livres toumois, in- 
»cluding Interest; for the payment of which, 
and other debts of the French government 
to our citizens, assumed by the United States, 
it was by the third article of the convention 
agreed, that the minister plenipotentiaiy of 
the United States in France should draw his 
bills on the treasury at Washington, By the 
act of congress of the 10th of November of 
the same year [2 Stat. 247] (7 Laws U. S., 
Old Series, 10) provision is made for the pay- 
ment of such debts. By a further act of the 

. 25th of April, 1808 [2 Stat 498] (9 Laws U. S., 
Old Series, 140), it is enacted that the secre- 
tary of the treasury pay to the comptroller 
of the treasury the amount of bills drawn 
by the minister of the United States at the 
court of France on the treasury of the Unit- 
ed States, and should be by him held in trust 
for such persons as might be adjudged to be 
entitled to it; and to that end should be 
deposited in the office of discount and de- 
posit at "Washington for safe keeping. By a 
subsequent section it is declared that all 
"suits or proceedings, at law or equity, to 
establish claims against or to any part of 
the sum deposited in the treasuiy on account 
of Joseph Sands, shall be commenced on or 
before the first day of November next in 
the circuit court of the Second circuit holden 
in the district of New York, or in the circuit 
court of the District of Columbia, to be hold- 
en in Washington county, in said District" 
with a right of appealing to the supreme 
court of the United States. Within the time 
limited the assignees of Comfort Sands filed 
their bill against Mr. Duval, the comptroller 
of the treasury, claiming, in right of their 
bankrupt the sum paid into Mr. Duval's 
hands on account of the bills drawn by the 
minister of the United States in France in 
favour of Joseph Sands. In April, 1809, the 
now plaintiffs, Stokes and Bingham, filed 
their petition in the cause so instituted 
against Duval, claiming, as assignees of John 
Jones Waldo, part of the money sued for by 
the assignees of Comfort Sands, who there- 
upon amended their bill, anade Bingham and 
Stokes parties by the description of "the 
assignees of John Jones Waldo;" and, with- 
out calling in question their title as as- 
signees disputed their right on the ground 
of their being too late to claim it, as by tha 
limitation of the act of the 25th of April, 
1808, they were banned after the 1st of- No- 
vember of that year. By the decision in that 
suit the amount of the bills drawn in favor 
of Joseph Sands was directed to be paid by 
Duval to the assignees of Comfort Sands; 

but in the affirmance of that decree, which 
was appealed from, it is expressly said to 

be without prejudice to any claim which 



the assignees of John Jones Waldo may as- 
sert against the assignees of Comfort Sands 
for the money paid under the decree. Upon 
the foot of this decree, and to recover from 
the defendants, Mowatt and Morris, the pro- 
portion of John Jones Waldo in the sum re- 
ceived by them under it the present suit in 
September, 1817, was instituted. Parker and 
Comfort Sands are now made parties, that 
all in interest might be before the court. 
Joseph Sands, the agent of all parties, ad- 
duced on behalf of the complainants, was 
the only witness examined. 

LIVINGSTON, Circuit Justice. The court 
will proceed to a consideration of the sev- 
eral questions occurring in this cause with- 
out any previous statement of facts which 
appear on the pleadings or evidence. The 
same, when necessary, will be referred to. 
But in entering on this duty it is impossible 
to disguise the regret which has been ex- 
cited by the very voluminous and expensive 
proceedings that encumber it, and which a 
few concessions, without any dereliction of 
right on either side, might have so easily 
prevented. 

The first question of fact turns on the in- 
terest of John Jones Waldo in certain ship- 
ments of leather and other articles, Avhich 
were made to France, in the year 1704. in 
conjunction, as is alleged, with Comfort 
Sands and Francis Lewis Jancy, and con- 
signed to Joseph Sands, by whom they were 
sold to the French government, and who re- 
ceived from the officers of government an 
acknowledgment or liquidation in his own 
name, on account of those and other sales, 
for the sum of 376,451 livres, 5 sols and 7 
deniers., Although the defendants have ad- 
mitted an interest in these shipments and 
in this liquidation in John Jones Waldo, 
they have not thought proper to state the 
extent of such interest although, in the fre- 
quent communications which must have 
passed between them and Joseph Sands prior 
to the commencement of this suit they might 
have acquired a knowledge of it. This ren- 
dered proof of the fact necessary, from 
which it appears that the French govern- 
ment became indebted to Joseph Sands, as 
consignee of certain cargoes shipped to 
France by Comfort Sands, Francis Lewis 
Jancy, and John Jones Waldo, in the sum 
of 295,766 livres toumois. the third part 
whereof, to wit 98,588 livres, 18 sols and 9 
deniers, belonged to John Jones Waldo. In 
the year 1796 the French government set- 
tled the account of Joseph Sands, which then 
amounted for principal, including tie de- 
mand just mentioned, and some others, to 
376,451 livres, 5 sols and 7 deniers. This 
amount has been allowed under the conven- 
tion of the 30th of April, 1803, made be- 
tween the United States and France, and 
amounted, with interest to 526,4C9 livres, 
and has been paid by bills drawn by the 
American minister on the treasury of this 
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country. The interest of John Jones "Waldo 
in tliis liquidation being established, it is 
made a question whether he were solely con- 
cerned in that part of these shipments which 
appeared under his name, or whether they 
belonged to Joseph Waldo, John Francis, 
and the said John Jones Waldo, who were 
then trading under the firm of Waldo, Fran- 
cis and Waldo. Of the existence of such a 
house in 1703. of which John Jones Waldo 
was a partner, there is proof; but it is Tery 
doubtful whether this was not a separate 
adventure of John Jones Waldo. No other 
interest is disclosed to Joseph Sands; and 
J. J. Waldo's going to France on this and 
other business in which the assignees of 
Waldo, Francis and Waldo were interested 
does not settle whether the French debt be- 
longed to himself or to the firm of Waldo, 
Francis and ■V^'■aldo, for in either ease the as- 
signees had an interest in the payment. 
Mr. Lee, also the agent of the assignees, and 
those gentlemen themselves, in their answer 
to the bill filed in this court by the assignees 
of Comfort Sands against Gabriel Duval 
and others, treated it as the separate debt 
of John J. Waldo, stating in terms that he, 
"unconnected with his partners, entered in- 
to some joint speculations with Comfort 
Sands and Francis Lewis Janey." But it is 
of little or no importance in this suit, as it 
regards the assignees of Comfort Sands, 
whether the debt in question originally be- 
longed to John Jones Waldo or to the house 
of which he was at the time a pai-tner. The 
defendant Parker, who was alone interested 
in disputing this fact, admits that although 
in the speculation the name of John .Tones 
Waldo alone appeared, it was on account 
of the partnership of T^'aldo, Francis and 
Waldo, whose assignees are now plaintiffs. 
But here another difficulty is interposed by 
calling for proot of the title of Bingham 
and Stokes to bring this suit as assignees 
of this firm. The court will not inquire what 
proof in ordinary eases would be expected of 
a bankniptcy, or of the assignment of a 
bankrupt's estate, in a foreign counti-y, be- 
cause the evidence btfore it is abundantly 
sufficient to establish such bankruptcy and 
assignment in the present case, at least so 
far as John Jones Waldo is concerned, and 
which is sufficient for the present suit. With- 
out adverting to the declarations or letters 
of the bankrupt himself, written nearly 
twenty years ago, it is too late now for the 
assignees of Comfort Sands to dispute the 
fact. As long ago as 'n Apnl, 1809, a peti- 
tion was filed in this court on behalf of 
Bingham and Stokes, as assignees of John 
Jones Waldo, claiming part of this money; 
and, without disputing the verity of this fact, 
the assignees of Comfort Sands amend their 
bill in the action then pending against Ga- 
briel Duval and others, and make Bingham 
and Stokes parties to it, calling them as- 
signees of one .Tohn Jones Waldo; and they 
finally contest their right to any part of this 



fund, not because they had no title to it as 
such assignees, but because their application 
for it under the act of congress came too 
late. So also in a bill filed in the court of 
chancery of this state by the assignees of 
Comfort Sands against Samuel Dana Parker 
to obtain an injunction against his proceed- 
ings at law to recover rrom them J obn Jones 
Waldo's proportion of this money, as his 
assignee, under a commission of bankrupt- 
cy issued in the district of Massachusetts, 
they state, and as one of their principal 
equities, that the suit of Parker was for the 
same money which had been claimed by 
Bingham and Stokes, as assignees of John 
Jones Waldo, and which had already been 
adjudicated upon; and they complain much 
of the burthen which will be imposed on 
them if Parker is permitted to proceed at 
law, of proving that whatever interest Waldo 
may have had in this debt before his banlc- 
i-uptcy was assigned to the said Bingham 
and Stokes, as they have alleged. After this 
recognition of the complainant's right to rep- 
resent Waldo, and availing themselves of it 
to defeat or stay an action of his American 
assignee, they cannot complain if the court 
does not throw upon the present plaintiffs 
a burthen which they were so unwilling to 
talte upon themselves; especially as they 
have not thought it necessary to file a bill 
of interpleader against these differeut as- 
signees, and who are now both befoie the- 
court. On this point, then, the court is fully 
satisfied. 

It is next said that, whatever may be done 
in this cause, the assignees of Comfort Sands 
will still remain exposed to Parker's suit in 
the supreme court of this state. If this court 
cannot make a decree which will be conclu- 
sive, and afford protection to the assignees 
of Comfort Sands, against every one who 
may exhibit a claim for this money, it is 
no reason for not doing justice to the com- 
plainants as far as ic can. If Parker had 
not been made a party, a decree must still 
have been made, by which, however, he^ 
might not have been bound. But, as I'arker 
is not only a defendant, but has expressly 
admitted this to be a partnership concem, 
and has expressed his willingness to submit 
to a decision of this court in the premises^ 
it is not hazarding much to say that a de- 
cree, under these circumstances, will be a 
bar against him, before whatever tribunal 
he may hereafter think proper to agitate his 
claim. But, admitting the i^resent plaintiff 
entitled to sue for any demand due to Waldo, 
or to the firm of Waldo, Francis and Waldo, 
it is supposed that the act of congress which 
passed on the 23th of April, 1808, and the 
proceedings under it in this court in relation 
to this debt, which were affirmed on appeal 
to the supreme court, are a bar not only to- 
this suit, but to every person who may at 
that time have had any claim on this proper- 
ty. To this doctrine, as at all applicable to- 
the present case, this court cannot assent. 
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It is the peculiar doetiine of a court of chan- 
cery that none hut parties to a decree are 
affected hy it. If Joseph Sands, under this 
act, had received the whole sum in the treas- 
uiy, as might well have been the ease, the 
debt with the French government having 
been liquidated, and the bills of General 
Armstrong drawn in his name, would this 
have relieved him from responsibility to those 
who were originally and solely interested in 
this demand, and for whom he had acted as 
trustee? If, in the same way, any one of 
the parties originally concerned has received 
not only his own shai'e, but those of his as- 
sociates, shall he be permitted to retain the 
wiiole, because in their absence he had 
shown a right to receive it, and had obtained 
a decree accordingly? But if this doctrine 
of the conclusiveness of a decree of the court 
of equitj^ on all the world, whether parties 
or not, were generally true to the extent in 
which it has been stated, a court would feel 
no small solicitude to withdraw from its 
operation a case like the present; for when 
it is recollected that these plaintiffs have 
done all in their power to malce themselves 
parties to the suit in which this decree was 
made, but were prevented by the present 
defendants themselves from showing any ti- 
tle to the money in the treasmy, because 
they had not made their claim within the 
time prescribed by the act of congress, it 
is not with a very good gi-ace that they in- 
terpose an ex parte decision thus obtained 
to an investigation at this time of their pre- 
tensions. This is not an attempt by an 
original bill to disturb or correct a decree 
made in a former cause. On the contrary, 
that decree is made ir part the foundation 
Df the present claim. The plaintiffs do not 
impeach or desire a^y alteration in that de- 
cree, but undertake to show that, although 
the money in question may have been prop- 
erly received under ir, the defendants, for 
reasons which did not appear to tlie court, 
are liable to account to them for the ivhole 
or a part of it. But all difficulty on this 
point, if there were any, is removed by the 
decree of affirmance, which it is declared 
shall be without prejudice to "any claim 
which the assignees of John Jones Waldo 
may assert against the assignees of Com- 
foi-t Sands," for the money "paid under th^ de- 
cree hereby appointed." This reservation, 
looking directly to the present demand, has 
been treated as meaning nothing. But this 
court is of opinion that it not only removes 
every doubt from this part of the case, but 
that it is an injunction on it to examine 
into and decide upon the present claim, 
which it has no right to destroy. It was 
also urged under this head of argument that 
the limitation in this act created a bar to 
the present suit; but it is manifest that no 
other limitation is thereby created than as 
regarded the actions which were to be com- 
menced under the act against the comptrol- 
ler of the treasury, otherwise so short a one 
23f£D.cas. — 10 



as six months would not have foiand its way 
into the law; and it would have been worse 
than useless in the supreme court to insert in 
its decree the reservation just mentioned, if 
the understanding which is now put on this 
limitation be correct. 

The court will now proceed to the consider- 
ation of another objection which, although 
not the next- in order, must, if it prevail, he 
fatal to the present and every other attempt 
to recover from any one anything on account 
of the interest which John Jones Waldo once 
had in this fund. It is said that the whole 
of it was sold by Joseph to his father, Com- 
fort Sands, some time in the year 1802, to 
reimburse the former for certain demands 
which he had against Waldo, and to satisfy 
which he had a right to sell, and actually 
did dispose of, this debt. If a valid sale to 
C. Sands' took place, all inquiry as to the 
subsequent disposition of Waldo's proportion 
of the French debt may stop here, because 
G. Sands, in that case, as its vendee, became 
the legal owner, and he only can have an 
interest in looking after it. But, if no sale 
took place, or a fraudulent one, we shall 
have to proceed in the inquiry. In examin- 
ing this part of the defence it will be neces- 
sary to look at the testimony of Joseph 
Sands, at the correspondence which took 
place between him and the agent of Waldo 
at and immediately preceding the alleged 
sale, and at the conduct of Comfort Sands 
about that time, and subsequent to his be- 
coming the purchaser. It will not here be 
necessary to be very particular in inquiring 
into the extent or nature of the claims which 
Joseph Sands had on Waldo at the time of 
the pretended transfer of this debt to* his 
father, because a decision of this part of the 
cause will not depend so much on the mag- 
nitude or nature of his demands as on the 
fact of sale, which is altogether denied by 
the plaintiffs, and the regularity of the sale, 
if any there were, which iS' set up. If it be 
conceded that Joseph Sands (and so is the 
testimony) had some claim on Waldo which 
was a lien on his portion of the French debt 
in his hands, it would seem to follow that he 
must have a right to sell, or such lien, in 
eases where the subject of it might not be 
worth redeeming, would be of no value. But 
how is he to sell? If a sale in private, and 
without notice, as was the case here, be al- 
lowed when no time of payment is settled 
by the parties, there will be no security 
against fraud; and, if notice be ever neces- 
sai'y, it can never be more so than when a 
property of this fluctuating value is to be 
disposed of, and no particular time set for 
its redemption. It cannot be pretended that 
such notice was given. On the contrary, it 
is clear from the testimony arising out of 
the correspondence of the parties, that, al- 
though a day for the sale was once fixed by 
Joseph Sands, and notice given to the agent 
of the parties, yet that none took place on 
that day; and there is no evidence that any 
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other day "was appointed, or notice giren; 
and even this notice was so very defective 
as to mention neither tlie hour of the day 
nor the place where the sale would take 
place. The coirespoudence opens with a let- 
ter from Mr. Prime to Mr. John Lee, dated 
the 25th August, 1801, in which he states 
the demand of J. Sands against John Jones 
Waldo at about four thousand dollars, and 
intimates that his interest in the French 
deht will shortly he sold, unless this demand 
he paid. At the same time he lets Sir. Lee 
know that his (Mr. Prime's) note to J. J. 
Waldo will be taken in part payment by J. 
Sands. When this con'espondenee commen- 
ced, it is woi-thy of attention that Mr. Waldo 
was in Europe, and Mr. Lee but imperfectly 
instructed in the nature of Mr. J. Sand's 
claim against him. Mr. Lee, in his answer, 
dated 17th September, 1801, protests against 
the sale of this property until the account be- 
tween J. Sands and Waldo is brought to 
some adjustment. On the 30th of Septem- 
ber, 1801, Mr. Lee again expresses his ex- 
pectations to Mr. Prime that J. Sands will 
take no measure for the sale of the French 
debt until a settlement of accounts between 
him and Waldo, Francis and Waldo; and 
that he has no objection to let his note be 
applied to any balance which may be due 
to J. Sands. This letter being shown to J. . 
Sands, he writes to Mr. Lee, on the 6th Oc- 
tober, 1801, that the balance due to him from 
Waldo admits of no dispute, and refers to 
his account of the 5th October, 1797; and 
informs him that he will defer making sale j 
of the French debt until the 15th of January 
next, on which day it will be sold, if the 
business be not settled. On this letter only 
one remark will be made, which is that J, 
Sands himself thought some notice of the 
sale necessary. Whether such notice were 
properly given to an agent, at the distance 
of so many thousand miles from his prin- 
cipal, it is unnecessary to say, because it is 
very certain no sale took place on the day 
fixed by J. Sands. On the 4th of October, 
1802, a whole year after the last letter, Mr. 
Lee writes to J. Sands that, not having re- 
ceived the necessary instructions from the 
assignees of Waldo, Francis and Waldo for 
the settlement of his account, and wishing 
to have it brought to a close, proposes to 
have the business settled in Europe, and 
that Mr. Prime's note shall be taken in part 
payment. If this plan does not meet the 
approbation of J, Sands, Mr. Lee wishes 
him to suggest a more eligible one. This 
letter was delivered by Joseph Sands to his 
father. Comfort Sands, who, by a letter dat- 
ed the 17th October, 1802, informs Mr. Lee 
that his son had received his letter of the 
4th inst., and had requested him to inform 
Mr. Lee that the proposition contained [in] 
it, respecting the settlement of Mr. Waldo's 
business, was fair, but that nothing could 
then be done, as the French government 
were revising ail their unsettled American 



claims; that J. Sands had written to Mc- 
pherson on this subject; and that they must 
wait for an answer before anything could 
be done with Waldo's proportion. He then 
states that J. Sands has credited Waldo's 
account with the 1,500 dollars which Jlr. 
Prime owed him. In the same letter he in- 
forms Mr. Lee that it is probable that this 
debt will be funded, and stock given for it; 
that when this is done the transfer can 
easily be made, and the stock must soon get 
up to sixty or seventy per cent. 

Admitting a sale had been made by J. 
Sands to C. Sands of the share of Waldo, 
which is very far from being proved, it was 
prior in date to this letter, which must there- 
fore be regarded as an entire waiver of it; for 
the pretended purchaser throughout the 
whole of it considers Mr. Waldo as still the 
proprietor of this debt, and consents to the 
mode which he proposes of settling the busi- 
ness between Waldo and his son; the only 
impediment to which at that time was the 
impossibility of making a transfer of Wal- 
do's proportion of the debt Prime's note to 
Waldo was actually credited by the son, if 
we may believe the father, which was the 
only part of the proposed arrangement ca- 
pable of immediate adjustment. Now it is not 
very material whether J. Sands dictated this 
letter, or not, of which he has no recollection; 
nor whether he credited Waldo with the 
amount of Prime's note, which it is prob- 
able he never did, for no settlement seems 
ever to have taken place between these par- 
ties. It is sufficient, for the purposes of the 
question now under discussion, that the per- 
son who is set up by the defendants as own- 
er of this portion of the debt under a sale 
from J. Sands disclaims, or fraudulently 
conceals, any interest of the kind. The court, 
therefore, totally disregards any assertion of 
his to the contrary, made in his answer, 
filed the 14th September, 1808, to the bill 
filed against him and others by his assignees. 
If a foi-mal transfer or sale had been made 
In writing,— which it is agreed was not the 
case,— it was solemnly waived, and that imme- 
diately after it took place, if it ever had an ex- 
istence, by the only person who had any in- 
terest in it. The court is therefore of opinion 
that no sale of this debt was ever made to 
C. Sands by J. Sands; that, if a sale were 
made, it was irregular and void, and, under 
the circumstances of the case, could have 
given O. Sands no rightful control over the 
debt; and, further, that if the sale had been 
conducted with every legal precaution and 
solemnity, and had been ever so fair, it was 
waived by the party in whose favor it was 
made; and that the rights of Waldo, there- 
fore, remain, for the purposes of this suit, 
precisely as though no such disposition of 
this part of the debt had been made by J. 
Sands. But it is said that, independent of 
any sale, it appears that J. Sands, in Oc- 
tober, 1802, or thereabouts, transferred to 
Comfort Sands the whole management and 
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control of the residue of the French debt; 
and that, although no -writing was executed 
of such transfer, yet that Mr. MePherson, 
who had teen left in Paris, as the attorney 
of the concern, was directed, by letter from 
J. Sands, to hold the said claim, or residue 
thereof, subject to the control and orders of 
Comfort Sands. That such breach of trust 
was committed by Joseph Sands, and such 
directions given by him to air, MePherson, 
there is some reason to believe; and that 
Comfort Sands, whom the son knew to be a 
banltrupt, did assume a control over the 
residue of the said debt If, therefore, he 
had sold or disposed of the share belonging 
to J. J. "Waldo, or any part thereof, the as- 
signees of the latter must look for compen- 
sation to him, or to J. Sands, or to Mr. Me- 
Pherson, and not to the assignees of G, 
Sands; but if it shall appear that the sale 
made by the order of O- Sands, subsequent 
to his bankruptcy, was out of that portion 
of the French debt which belonged to him- 
self, and that his assignees have considered 
and treated the sale in that light, and have 
actually received of other persons concerned 
in such sale some of their proceeds, on the 
gi'ound of their fraudulent agency in the 
transaction, such sale must be regarded as 
affecting the interest of Comfort Sands, and 
not that of John Jones Waldo; not only to the 
extent of such recoveries against others, but, 
so far as the court shall be satisfied, either 
by the acts of the parties or otherwise, that 
such sale was made out of the share or pro- 
portion of the French debt belonging to Com- 
fort Sands when he became a bankrupt. 
This part of the cause is involved in con- 
siderable difficulty, and perhaps no result 
entirely satisfactory will ever be obtained. 
It is much to be regretted that the present 
assignees of C. Sands, or those who preced- 
ed them in that trust, had not given earlier 
notice to Mr. MePherson of his bankruptcy, 
and of their appointment, as it would have 
put an end to his interference with the debt, 
and prevented much of the trouble and ex- 
pense which such intermeddling has occa- 
sioned. Mr. McPhei-son, although it must 
have been known in this country, early in 
ISOl, that he had the charge of the French 
debt, received no intimation of the bank- 
ruptcy of O. Sands until four or five years 
after. In the meantime, by the order of C. 
Sands, as defendants say, he not only dis- 
posed of a very large portion of this debt at 
a reduced price, but also paid the proceeds 
in confonnity with instructions from tlie 
same quarter. 

It appears that in April, 1803. Mr. MePher- 
son, under orders received from Comfort 
Sands, sold 145,000 livres of the principal of 
the debt standing in the name of J. Sands 
at a discount of 50 per cent, to Mr. Fulton, 
and the interest thereon, if interest were 
eventually allowed, at a discount of 60 per 
cent.; that the sum received in specie in con- 
sequence of this sale was about 94,192 livres. 



subject to several deductions for expenses 
and commissions of Mr. MePherson in effect- 
ing it On a discovery of this sale, and of the 
agency of Mullett and Evans in it, to whom 
the bankruptcy of C. Sands was known, and 
who had actually proved a large debt against 
his estate, his assignees filed a bill in the 
court of chancery of this state against C. 
Sands, J. Sands, Thomas Mullett and Joseph 
Jeffries Evans. The object of this bill was 
to obtain a reduction of the debt proved by 
Mullett and Evans, and to render them and 
C. and J. Sands liable for what had been re- 
ceived or appropriated by them of C. Sands' 
share of the French debt at the time of his 
bankruptcy. This bill, among other matters, 
alleges: That Joseph Sands, before he left 
Paris, informed Mr. MePherson of the inter- 
est of his father in the French debt and in- 
structed him to pursue his directions in the 
disposition of so much of it as belonged to 
him. That Comfort Sands, before or soon aft- 
er he obtained his discharge, as a bankrupt, 
set on foot a scheme to obtain the said debt 
due to him as aforesaid, or to dispose there- 
of, or apply the proceeds to his own use; or 
to vend for the use of some other person 
or persons, in fraud of his creditors, who had 
or should prove their debts, under the com- 
mission of bankruptcy which had been award- 
ed against him, except Mullett and Evans, 
whom he designed to favour at the expense of 
his other creditors; and that Comfort Sands, 
for this purpose, advised them of the amount 
and situation of the said debt when he be- 
came a bankrupt, and instructed and author- 
ized them to direct and advise Mr. MePher- 
son from time to time, in the exercise of his 
authority over the said debt due to C. Sands. 
That C. Sands also instructed MePherson 
how he should conduct himself in the exer- 
cise of his power, derived from J. Sands, over 
the said debt due to him when he became a 
bankrupt That Joseph Sands was also well 
acquainted with this scheme of his father to 
prevent his assignees from obtaining the said 
debt That they are informed and believe 
that MePherson, who they also allege knew 
of the bankruptcy of C. Sands, in the month 
of April, 1803, in conformity to instmetions 
given to him by 0. Sands, J. Sands, and Mul- 
lett or some or one of them, sold to Robert 
Fulton, of the said debt which was due to 
C. Sands, 145,000 livres of the principal, at 
50 per cent, and 58,000 livres of the interest 
thereon at 40 per cent, by which sale 50 per 
cent of the principal and 60 per cent, of the 
interest was sacrificed; MePherson then well 
knowing that C. Sands was a banlirupt, and 
tiiat this debt belonged to his assignees; and 
that of the monies arising from this sale Mul- 
lett and Evans had received 83,303 livres, or 
thereabouts, which they had retained towards 
satisfaction of their debt proved against 0. 
Sands, or otherwise applied the same in fraud 
of the complainants; and that the residue of 
their monies arising from this sale had been 
paid and apphed by MePherson, under the 
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directions of C. Sands, J. Sands, and Thomas 
iliiUett, or one of them, or remitted the same 
to C Sands, or paid the same, to his use, to 
some person unknown to the complainants. 
Tliat McPherson, acting under the same au- 
thority and instructions, had remitted to Mul- 
lett and Evans, or to one of them, 31,500 
livres, which they have applied towards pay- 
ment of debts proved by them against O. 
Sands, or otherwise applied the same in fi'aud 
of the complainants. The bill then states that 
MePherson had sold all the said debt stand- 
ing in the name of J. Sands, except 119,854 
francs, or thereabouts, which had been re- 
mitted, by the American minister in Fi-ance, 
in bills on the treasury of the United States, 
to be paid to whomsoever the same might be- 
long; which the complainants had also ap- 
plied for, as belonging to O. Sands, when he 
became a bankrupt. The bill then states that 
if the complainants, as assignees of C. Sands, 
are not entitled to the sum thus paid into 
the treasury, or some of it. the whole of the> 
said French debt, which was due to C. Sands 
at the time he became a bankrupt, has been 
received or disposed of and applied by O. 
Sands and J. Sands, or by said Mullett and 
Evans; and if the complainants shall appear 
to be entitled to the said sum of 119,854 livreS;^ 
or some part thereof, the residue of the said\ 
debt, deducting such sum, will appear to have 
been wrongfullj-^ and fraudulently disposed of 
by Comfort and Joseph Sands, or one of them, 
in such manner that they or one of them will 
appear accountable to the complainants, as 
assignees of the former. The bill then al- 
leges that £3,438:18:5 sterling, w^hich was re- 
mitted of the said debt by MePherson, went 
to JluUett and Evans; and that the complain- 
ants believe, from a letter of MePherson, that 
he had disposed of all the said debt in the 
name of J. Sands, except the 119,854 livresi 
aforesaid, as well what actually belonged to 
C. Sands when he became bankrupt as what 
belonged to other pei-sons for whom J. Sands 
acted; by reason whereof they insist that C. 
Sands and J. Sands are accountable to them 
for the said debt, which belonged to G. Sands, 
or so much as had not been remitted by the 
-^Lmerican minister, as aforesaid. The com- 
plainants, after setting forth several letters 
from MePherson, respecting this debt, charge 
that C. Sands and J. Sands, after the bank- 
ruptcy of the former, continued to direct Mc- 
Phei-son in the disposition of the debt due to 
C. Sands, and that Mullett had also some con- 
trol over JlcPherson, and that all or the 
greater part of the debt due to 0. Sands when 
he became a bankioipt has since been re- 
ceived or sold by MePherson, and the pro- 
cee<ls or amount thereof remitted or sent to 
Mullett, or some other person or persons des- 
ignated by C. Sands and J. Sands, or one of 
them, for that purpose; the whole or greater 
part of which remittances and application of 
the proceeds of said debt were unlawful, as it 
regarded the complainants, and was in ful- 
fillment of a fraudulent combination between 



C. Sands, J. Sands, and Mullett to defraud 
George Codwise, Junior, and others, who ai'e 
complainants in certain suits in the said court 
of chancery against C. Sands and othei-s, for 
the benefit of 0. Sands, J. Sands, and Mul- 
lett and Evans. The biU then charges Mul- 
lett and Evans with receiving from the Brit- 
ish government a lai-ge sum on account of the 
illegal capture- of the ship Prudence, which 
belonged to C. Sands, which was not credited 
when they proved their debt against his es- 
tate. 

To this bill is annexed an oath of one of the 
complainants, made the 11th of June. 1808, in 
which he- swears that he is informed and be- 
lieves that out of the proceeds of the debt 
disposed of or assigned by MePherson, Messrs. 
Mullett and Evans, since they proved their 
debt against the efCects of G. Sands, have re- 
ceived large sums of money, amounting to 
115,000 livres, or thereabouts, which they 
have retained, or have applied the same as 
directed by C. Sands and J. Sands, or one 
of them, since the former became a bankrapt. 
The whole, or the greater part whereof, he 
understood and believed was the property of 
G. Sands when he became a bankrupt; and 
that, except the interest of C. Sands in the 
bill remitted bj' the American minister, he be- 
lieves that the whole of the said debt due to 
C. Sands has been received, sold, assigned or 
disposed of by O. Sands, J. Sands, and Mul- 
lett and Evans, and the proceeds applied to- 
wards the payment of a debt formerly due 
from G. Sands to Mullett and Evans; or in 
some other way unlawfully, and in fraud of 
the creditors of C. Sands. 

The court has been tlms particular in its ex- 
ti'acts from tliis. bill because they show, what 
is very important in the examination of this 
cause, that the assignees of G. Sands consid- 
ered, and so alleged in their bill, more than 
four years after the sale by MePherson to Ful- 
ton took place, and after seeing his letters on 
the subject, and after they had time enough 
to acquire the most accurate infoi-mation, that 
it was made in collusion with G. Sands, and 
out of his portion of the debt acquired before 
his bankniptcy, and to secure some of his 
creditors to the prejudice of them, or for some 
other fi-audulent purpose. Now, the present 
complainants are not obliged to prove that 
there was a recovery by the defendants from 
iluUett and Evans and Joseph Sands to the 
whole extent of this sale; not only because 
they are strangers to that suit, but because it 
is not improbable that the referees, on whose 
award the decree proceeded, may have 
thought that some of the proceeds arising from 
this sale were rightfully disposed of in conse- 
quence of antecedent liens by O. Sands, or 
for some other reason; and that so far the 
complainants were entitled to no i-elief against 
any of the parties before the com*t; or they 
may have thought (for we are left to con- 
jectures) that Mullett and Evans were not lia- 
ble for such of the proceeds of this sale as 
did not come to their hands. The important. 
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fact is that the assignees, and prohahly the 
referees, considered and treated the sale by 
McPherson as a disposition of so much of the 
share of 0. Sands which Taelonged to him at 
the time of his banlvi-uptcy. It is also desei-v- 
ing of notice that, although they state that J. 
Sands, while in France, and while agent for O. 
Sands, was also agent for one Waldo, and 
some others, who had or pretended to. have 
demands on the French government, which 
were also liquidated in the name of J. Sands; 
yet they do not malse any one of these pei-sons 
a party to their bill, under an allegation that 
they were ignorant of their Christian names. 
The court is not required to decide whether 
Mr. Waldo or any other persons ought to have 
been made parties to this bill; but it has a 
right, from their not being so, to infer that 
their i-ights would not be much attended to; 
and, if it had been proved— which does not ap- 
pear to have been the case— that the part of 
the debt sold by McPherson really belonged to 
Waldo, as in that suit he could have had no 
decree against any of the pai-ties for such 
sale, so it is nbt reasonable now to presume 
that such was the fact, unless the testimony 
on that point were produced, and proceeded 
from witnesses against whom no objection 
could be alleged; especially as it would be no 
xlifficult matter to make the referees believe, 
in the absence of all the other parties concern- 
ed, as was the interest of the assignees of O. 
Sands, and probably the fact that the share 
of G. Sands had alone been broken in upon 
by SlcPherson. That such was the case may 
well be supposed if 0. Sands were really ac- 
tuated by the fraudulent motives which his 
a^iguees impute to him, for it would then be 
his interest, or at least his object, to place be- 
yond their reach every part of this debt to 
which his title had accrued antecedent to his 
bankruptcy; for the right, which it is pretend- 
ed he had acquired to the proportion of Waldo, 
being subsequent to his bankruptcy, could not 
be claimed by them, and he might be willing 
to let that remain as it was, and take the 
cliance of a better market, which appears to 
have been his intention, as far as can be col- 
lected from his letter to Lee, of the 17th Octo- 
ber, 1S02. That such was the case may also 
be inferred from the sum which was sold by 
Mel^hei-son, which was within a few thousand 
livres of the whole interest which O. Sands 
in his own right claimed in this fund. The 
same intention in C. Sands may be collected 
from the instructions which, from time to time, 
he sent to Mr. McPherson on this subject. In 
his letter of the 10th November, 1802, Mr. Mc- 
Pherson is du-ected to raise and remit to Fred- 
crick Roberts £600 sterling by a sale of this 
debt whenever one could be made at 50 per 
cent.; and by other letters written between 
the 10th November, 1S02, and the 20th April, 
1S03, the agent in Paris is ordered to raise, 
by sales of this debt, to the amount (including 
the £600 just mentioned) of £3,438:8:5 sterling. 
He is also requested to pay oiit of it ?S9a.66 to 
Skipwith. O. Sands also dx-ew on him in fa- 



vour of John McPherson, payable out of this 
debt, for 2,500 livres, which was accepted. In 
none of these letters is any intimation given, 
so far as we know, that the debt to be sold 
for the puiposes above mentioned was any oth- 
er than the portion owned by G. Sands,— a tur- 
pitude greater than any with which the as- 
signees have charged him. We cannot believe 
' that at the very moment of writing to the 
agent of Waldo, and flattering him with the 
funding of this debt, and its consequent appre- 
ciation, and claiming no right whatever to or 
control over it, he should transmit orders to 
Mr. McPherson to dispose of his share, or any 
part of it; for not a month had elapsed be- 
tween his letter of the 17th October, 1802, to 
Mr. Lee, in which these flattering prospects 
are held out, and his fii-st letter to Mr. Mc- 
Pherson ordering the sale. He might easily, 
from the practice of others, reconcile it to him- 
self, however incorrect in principle, to apply 
his own propeity to the pajonent of some of 
his creditors in exclusion of others, and which 
is admitted by the defendants to have been 
his object; while nothing but the greatest de- 
pravity, and which no course of reasoning 
could excuse,- could have prompted him to 
practice on Waldo the duplicity and injustice 
which must be imputed to him before it can 
be believed that he dehberately converted to 
his own purposes the propei-ty of this gentle- 
man. And, even if the defendants think that 
he would be restrained by no moral sense from 
the perpetration of so complicated a fraud, his 
own interest, which he appears ever to have 
in view, would have deterred him from so 
early a disposition of that part of the debt 
which belonged to Waldo; for he was not so 
ignorant as not to Icnow that after his letter 
of the 17th October, 1802, to Mr. Lee;- he 
could assert no title to it, and that he would 
of course be liable to its owner for any injury 
which might result from a premature aberra- 
tion of Waldo's interest against an action for 
wliieh his discharge from his old debts would 
furnish no protection. Nor is there reason to 
think that McPherson, at the time of the sale 
to Fulton, supposed he was disposing of any 
part of this debt other than what originally 
belonged to 0. Sands. But, if the matter were 
more doubtful than it is, the reasonable pre- 
sumption, in the absence of positive proof to 
the conti'ary, is that O. Sands, by these direc- 
tions, intended to exercise a dominion over a 
property to which McPherson knew his title 
was indisputable, and which Comfort Sands 
himself might think he had a right to sell, 
than over that portion which, although it stood 
in the name of J. Sands, was known to Mc- 
Pherson to belong to Waldo, and the sale of 
which, under such circumstances, by the au- 
thority of C. Sands, might well have involved 
him in serious responsibilities to the original 
cestui que trust. It appears also by a letter 
from McPherson to Macomb, who was then 
the assignee of C, Sands, dated 10th jSTovem- 
ber, 1807, and which is copied into the bill of 
Ms assignees against Mullett and others, that 
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he acted, in the sale to Fulton, under the pow- 
er given to him by J. Sands, and in concert 
■with Mullett, a principal creditor of O. Sands, 
with whom he says he had kept up a regular 
correspondence since 1801. Now, it is not easy 
to discover what connection a creditor of G. 
Sands would have with Mr. Waldo, so as to 
satisfy MePherson of any right in him to exer- 
cise a control over his part of the debt. A1-* 
though no designation may have been made 
at the tune of the sale to Fulton, from whose 
share a deduction was to be made of the 
amount sold, yet it must have been undei-stcod 
by all the parties concerned, considering its 
object, and the appropriations to be made of 
the proceeds, that it was made out of the 
share belonging to G. Sands. It was evidently 
an afterthought of llr. McPhei-son, that it 
"would be equitable that each set of owners 
of the whole liquidation should bear their 
share of loss on the sale to Fulton, as it was 
made out of the entire Kquidation previous to 
the Louisiana treaty, and at a time a war was 
apprehended in America on account of the 
New Orleans business." And yet, were this 
opinion acted upon, it would produce a more 
unfavourable result to the defendants than the 
one to which the court will be led by the view 
wliich it is taking of the whole of this transac- 
tion. On the opinion expressed by Mr. Me- 
Pherson, the court will only remark that if 
the sale had originally been intended to oper- 
ate on the mass of this liquidation, Mr. Me- 
Pherson, who was an intelUgent and faithful 
agent, and thoroughly acquainted with the sub- 
ject, would have said so, and not have as- 
signed as a reason for his opinion a circum- 
stance which might have been a very good 
one for Waldo's ordering a sale, but is none at 
all ^r making him participate in a loss which 
was produced to satisfy the claims of others, 
and when no part of the proceeds was applied 
to his benefit. If the residue of the liquidation 
had perished in the hands of MePherson, the 
representatives of Waldo could have set up no 
claim to any portion of the monies received 
from Fulton; and, if they had, where were 
they to be found, or against whom would 
their remedy have been? Nor can there be any 
doubt that the referees regarded this disposi- 
tion by MePherson as afEecting solely the in- 
terests of 0. Sands, as his assignees had al- 
leged; for it is impossible, in any other way, 
notwithstanding the obscurity which sur- 
i-ounds this part of the case, to account for the 
veiy large debt which is awarded against Mul- 
lett and Evans and J. Sands. The debt which 
they had proved is reduced §22,970.81; the 
debt created is $13,534.24; making an aggre- 
gate of $36,o05.05. 

Admitting the whole of the reduction to be 
on account of the Prudence, which is prob- 
able enough, still the sum of §13,534.24 is 
allowed to the assignees of G. Sands for the 
intermeddling of those defendants with the 
French debt, or with that part of it which 
was sold by MePherson, which could have 
been done only on the basis that at least so 



much of the money received of Fulton was 
produced by a sale of what belonged to C. 
Sands prior to his bankruptcy. It will be re- 
membered that Skipwith was also paid out 
of these proceeds, which, added to the sum 
just mentioned, wiU leave not more than 
three thousand dollars, or thereabouts, unac- 
counted for, of the monies ai-ising from this 
source. If the claim for the Prudence con- 
stituted the whole of the reduction, although 
Mr. Varick, one of the referees, thinks that 
part of what was received from the French 
debt formed an item of it, yet it is sufficient- 
ly apparent, from the short statement just 
made, not only that the assignees of G. Sands 
considered MePherson as having sold his 
share, but also that the referees were of the 
same opinion. Why- the whole sum was not 
allowed against Mullett and Evans and Sands, 
if it were not, may have been owing to the 
referees considering, as they did, whait was 
paid to Skipwith as a rightful appropriation 
by C. Sands pro tanto. The referees must 
also have viewed this debt, after Its liqui- 
dation in the name of J. Sands, as the coun- 
sel of his assignees have done, and as the 
court does; that is, they must have consid- 
ered each party concerned as having a di- 
vided or separate interest, to the extent of 
his original share In the different adven- 
tures, out of which the whole debt arose, 
and a right to control and dispose of his own 
share as he pleased, without consulting auy 
other who had an Interest, or affecting his 
rights. Wliether Jancy, Waldo and Sands 
were partners or not in the shipments to 
France, the court enteitains no doubt that 
they might each, after the liquidation, dlreer 
J. Sands how to dispose of his particular 
share, and that such disposition by him 
would not have rendered him hable to the 
others for whom he was tmstee. So also 
was this connection regarded by all the par- 
ties to it. With Jancy, J. Sands settled for 
his share, and considered G. Sands and 
Waldo as each representing an individual or 
separate, and not a joint or partnership, 
interest in this debt. The mention which is 
Incidentally made in the bill against Mullett 
and others of the monies in the treasury can- 
not affect the view which has been taken of 
the general scope of the bill, and of the pro- 
ceedings on it The assignees of O. Sands 
went for the whole of the dilapidation, which 
they themselves locate over and over again 
on his portion of the debt; and the referees, 
according to this opinion, were not at all in- 
fluenced by the cursorv notice which had 
been taken of the money in the treasury, 
nor did they Intend, directly or indirectly, 
to decide to whom that belonged. It is now, 
then, too late for these gentlemen to say 
that they asked compensation for these fraud- 
ulent applications by G. Sands, only in the 
event of their not being entitled to tne 
monies which were received for the residue 
of this debt, under the Iiouisiana convention. 
This election or substitution of another fund 
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ought not to be tolerated, after they have 
not only asserted, hut must have proved, 
that the portion of the debt alienated by 
MePherson belonged to 0. Sands before his 
bankruptcy, and that he alone, or in con- 
junction with his son, ordered the sale. This 
fact being once established whether they had 
recovered from MuUett or not, would dimin- 
ish to that extent their interest in tliis debt, 
and ever be fatal to the claim which they 
now assert for the whole of the money in the 
treasury; but when, in addition to this, it ap- 
pears that they have excluded every other 
person from recovering anything of Mullett 
and Evans on this account how can they 
now expect to be permitted to fix any of this 
loss elsewhere? The assignees of C. Sands 
boast of their industry in ti-acing-to its 
source the loss which this fund had sustain- 
ed, and spurn at any attempt on the part 
of the plaintiffs, who have so long, they say, 
been asleep, to claim any contribution out of 
the sum thus recovered. As it is not the 
intention of the court to let 'the plaintiffs 
into any participation with the assignees of 
what was thus received, it is unnecessary to 
inquire whether any negligence be justly im- 
putable to them for not uniting in the suit 
against Mullett and others, of which, how- 
ever, they were entirely ignorant. As to the 
allegation that i€ was agreed between C. 
Sands and J. Sands, after the bankruptcy of 
the former, and the return of the latter to the 
United States, that the original proportion of 
the French debt belonged to O, Sands, and 
the interest thereof should be preserved for 
the use of his creditors, subject only to cer- 
tain liens subsisting at the time of his bank- 
ruptcy, the court considers it as a mere pre- 
tence, and having no foundation in fact. And 
here it may be well, once for all, to observe, 
that, although J. Sands appears as a witness 
for the complainants, the court does not think 
itself bound to believe all that he has said, 
either on his direct or cross-examination; for 
although a party who produces a witness be 
not at Jiberty to impeach his character, yet if 
it appears from his own showing and former 
conduct, as exhibited by himself, that certain 
parts of his testimony are liable to objections, 
the court may believe him or not, as it thinks 
proper. To the part of his testimony now un- 
der consideration is opposed the nonprodue- 
tion of any such agreement with his father, 
as is here relied on; as well as the very great 
improbability that either of them would enter 
into an arrangement for the benefit of cred- 
itors, to whom neither of them appear to have 
borne much good will. Another answer is 
that, if such agreement were made, there is 
no evidence of its being observed by 0. 
Sands; and the defendants themselves in the 
suit, which already has been the subject of so 
much animadversion, have charged and prov- 
ed on him a violation of it. Nor is there a 
single letter, or any other document, to show 
that such instructions were given to MePher- 
son, who would not have failed to obey them. 



and somewhere or other to have mentioned 
them. Nor can it be credited that, while J. 
Sands was most improperly putting under the 
control of an insolvent parent, so valuable a 
property of a gentleman then in Europe, for 
whom he was trustee, that he should be so 
vei*y scrupulous of the rights and interests of 
the creditors of another; and if such solici- 
tude really existed,— which we find contra- 
dicted at every step which we take in the 
cause,— why did he not at once give the as- 
signees of liis father a letter to MePherson, 
apprizing him of his bankruptcy, and direct- 
ing him to settle with them for his part of 
the debt? The defendants, therefore, can- 
not be offended at the coiurt's discrediting a 
story of which it is impossible that they 
themselves can believe a single syllable. 

If the view which has thus far been taken 
of this subject be not erroneous, it will fol- 
low that the present plaintiffs were entitled 
to a very considerable portion of the money 
in the treasury; much greater, indeed, than 
they will probably receive under the decree 
which will be made; for there is no calcula- 
tion or deduction which can be considered as 
at all reasonable which wiU not give them 
more than one-third of it, to which, on for- 
mer occasions, they have limited their claim. 
Although it is easy to see how the assignees 
of Waldo have fallen into this mistake, yet, 
as the defendants have been considered as 
committiug themselves by their bill against 
Mxdlett and Evans, it is but just to apply 
the same rule to the complainants. The 
court does this with some reluctance, because 
it is satisfied that there is no just calculation 
by which their interests in that fund can be 
so much reduced. 

Although it cannot be necessary, after this 
intimation, to go through the different cal- 
culations which have been suggested, all of 
them being merely conjectural, and none of 
them very satisf actoiy, some items which the 
defendants have insisted on will be adverted 
to, in order to show that several of them, if 
allowed, would leave a larger sum than has 
been mentioned due to the complainants, and 
that others of them, on no principle, can lie 
admitted. 

Livres. 
Waldo's share in the liquiclation was. . 137,900 
If from this be deducted the sum trans- 
ferred to Mullett, — ^the propriety of 
which may well be questioned 31,500 

There will still. remain 106,400 

A deduction is also expected on account 
of J. Sands* demand on Waldo. This, as 
stated in his account of the 5th October, 
1797, and confirmed by his letter to Mr. Lee, 
dated in October, 1801, is for principal and 
interest, 25,825 livres, which, if also sub- 
tracted, still leaves 80,575 livres, a sum much 
greater than the one-third of these monies. 
It is true, that J. Sands now makes out a 
much larger account against Waldo; but he 
has no right, at this time, to state his de- 
mand so very different from what he admits 
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it to have been, wl^en he threatened to sell 
the deht, and so very shortly before, it ia 
pretended, that it "vvas sold. But whatever 
his claim may be, the court cannot perceive 
what title the defendants have to this de- 
duction, which must of course leave so much 
the more of this fund in their hands. If 
Waldo's proportion of this debt was sold by 
J. Sands to his father, he is paid, it is to be 
presumed, for all his demands against Wal- 
do. But if the debt were never sold, and 
that opinion has already been expressed, 
what right have the defendants shown to 
represent the demand of J, Sands, and to a 
deduction on that account? They have pro- 
duced no title to it by assignment from J. 
Sands or in any other way. J. Sands is ei- 
ther paid or he is not. This is a question, 
however, in which the assignees of 0. Sands 
have no interest. It will be time enough, 
when the assignees of Waldo and J. Sands 
litigate that question, for the court in which 
such suit may be pending to inquire whether 
the latter has so conducted himself as to he 
entitled to anything, and what, for his agen- 
cy for that gentleman; or whether he be not 
liable to him for very heavy damages for a 
breach of trust. 

As little reason is there for charging the 
plaintiffs with any part of the expense which 
was incurred iu getting this money from the 
treasury. The complainants vei-y properly 
inquire what benefit has been done to them 
by an act which they have always consider- 
ed as one of great injustice to them. They 
were very willing to let the money remain 
where it was, until their rights were decid- 
ed on. Both parties would have had an in- 
terest in a speedy decision. They have un- 
doubtedly reason to regret the inconvenience 
and loss to which they have been exposed by 
this money's passing into the hands of the 
assignees, for which they are veiy unwilling 
to pay; nor can the court, under the circum- 
stances of this ease, see any propriety in 
throwing any part of this expense on them, 
unless it be for the costs allowed to Mr. Du- 
val. Still less founded is the claim which is 
ser up for any of the costs or charges which 
were incurred in the suit against Mullett 
and others. That suit was prosecuted for 
the exclusive benefit of the ci-editors of C. 
Sands, and turned out a very profitable one; 
but, as the plaintiffs get nothing of what 
was recovered in it, they ought to pay no 
part of its expense. Some merit has been 
attached to the assignees of C. Sands never 
having claimed any of the money in the 
treasury but what belonged to them. This 
may be, but their bill is so drawn as to claim 
the whole of it as their own. Although this 
bill was not filed until the year 1S08, which 
was seven years after the return of J. Sands 
to this country, and after, it appears, that 
he had made them many communications 
respecting the French debt, yet no mention 
is made in their original bill against the 
comptroller of the treasury, of any interest 



whatever in Waldo; and even when it is 
amended— which was after filing the petition 
of Bingham and Stokes— they say they are 
unacquainted with the "foundation or partic- 
ulars of their claim"; and after being fully 
apprized that the assignees of Waldo assert- 
ed a right to a third of this money, they in- 
sist on excluding their claim from adjudica- 
tion, because it had not been made within 
the time prescribed by the act of congress. 
The court will not say that they had no light 
to pursue this course, but it was not one 
much calculated to lay the present plaintiiTs 
under anj' pecuniai-y or other obligations. 
The court will pass over some other sums 
which are insisted on as forming proper de- 
ductions with this single i-emark: that after 
allowing eveiy one for which even a plausi- 
ble reason can be assigned, and also chai-- 
ging them with their full proportion of what 
may have been lost by J. Sands' disposing 
of part of this debt to Ballard and othei-s, as 
stated in McPhei-son's account, still there 
will remain for the assignees of Waldo more 
than one-third of the monies which came in- 
to the treasuiy, to which it has been thought 
proper, for the reasons already mentioned, to 
restrict theiv recovers'. So also on a prin- 
ciple of contributing to losses in proportion 
to the respective interests of these parties 
in this fund, and of dividing what has ac- 
tually been received or realized in the same 
way, the complainants would be entitled to 
much more than they will get under the 
present decree. 

The principle which the court has adopted 
for tlie settlement of this controvei-sy, and 
the sum which has been retained by thp as- 
signees, render it unnecessary to decide 
whetlier the dividends declared by the com- 
missioners of a banknipt are so conclusive 
as to protect the assignees against every one 
who may have a claim on what has been 
thus divided, but had given no notice there- 
of to the commissioners previous to the divi- 
dends being made; especially, too, as there 
is an abundant fund in hand to replace the 
one which had in part been divided. 

It remains to dispose of the interest and 
costs. Considering the early notice which 
the defendants had of this demand, and that 
they received the monies under a full knowl- 
edge of it, without allowing an inquiry to 
be made into the title of the complainants, 
which they must have known was not a friv- 
olous one, the court considei-s them as tak- 
ing it at their peril. TTie ex parte judgment 
under which it was received ought riot to 
protect them against a claim for interest, it 
being stated in the body of the decree that 
the present plaintiffs were too late to have 
their claim to this money decided on in that 
suit. The use of their proportion in this 
fund has been lost by the interference of the 
defendants; and, whether they have made 
anything by it or not, the loss to the as- 
signees of Waldo is not the less on this ac- 
count. And although seven yeai-s have now 
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elapsed since the receipt of this money, and 
jilthough it was left undivided on account of 
the demand of the repi'esen+atives of "Waldo 
on it, not a single step is taken by the as- 
signees of C. Sands, either by the proposal of 
.an arbitration (which they were justifiable 
by law in making, and which it Is probable 
would have been listened to), or by a bill 
of interpleader, to which the creditors of C. 
Sands and the representatives of Waldo 
might have been parties, or in any other 
way to bring the question to a decision; nor 
is any offer made to place the fund in a pro- 
ductive situation for the benefit of the party 
who should ultimately establish a title to it. 
Not only is no step taken to bring the ques- 
tion to an adjudication, but when a suit is 
broiight by the assignees of Waldo very lit- 
tle facility is afforded in bringing it to an 
early decision, although there was nothing 
in the pretensions or situation of the plain- 
tiffs to excite unpleasant feelings of any 
kind. For part of the time it is conceded , 
tbat the money was divided between the as- 
signees,, and used as their own. The court 
is more inclined to give interest from the 
time the money was received, nor excepting 
the time of the appeals depending in the su- 
preme court (the money being all that time 
in their hands), because even there it is prob- 
able the plaintiffs will receive less than they 
are entitled to. If is left to the commission- 
ers of the bankrupt to say whether any, and 
what, portion of the interest shall be allowed 
as a charge by the assignees of 0. Sands 
against his estate. 

The question of costs admits of less dilti- 
culty. They will be veiy heavy; and it is 
easy to see tliat a great portion of them 
might have been avoided. There is no rea- 
son why, generally speaking, costs should 
not be given to a successful suitor in eauitv 
as well as at law. What, in the present 
case, is shown to entitle the defendants to 
an exemption? Have not the defendants 
rendered the suit necessary? Did they not 
take the money, as has already been observ- 
ed, with full notice of the claim of the plain- 
tiffs? Have they done anything by which 
its decision would be accelerated or expense 
avoided?' The court can see no reason to 
throw these costs on the plaintiffs. They 
have been compelled to come into court in 
fluest of a very valuable property, but of 
which only a remnant was left, and even 
that was withheld. Under these circumstan- 
ces, they are entitled to costs; but as it is to 
be presumed that this money was intended 
and kept for the benefit of the creditors of 
C. Sands, they must be paid out of his es- 
tate. As to Benjamin Dunn Parker, the bill 
must be dismissed, with costs to be paid by 
eomplainants. The bill is also dismissed as 
to Comfoi*t Sands; but, as his improper in- 
terference in this business has occasioned 
much of the ti'ouble and expense to which 
the complainants have been exposed, he will 
pay his costs. 



Something having been said of a note of 
Nathaniel Prime to John Jones Waldo for 
$1,500 and upwards, the court, to prevent' 
mistakes hereafter, will only observe that it 
considei's the settlement of which that note 
was to form a part as never having taken 
place, and that therefore the note belongs 
to the representatives of J. .T, Waldo; at 
least that their right to it is not to be in any 
degree affected by the decree of the court. 
It is a source of unaffected satisfaction to 
the court that this decree can be reviewed 
by either party, and that no one will be more 
satisfied than the court by which it is made 
in having its eiTors corrected. 

The whole sum received into the 
treasury of the United States 
was $22,472 65 

Deduct costs of Mr. Duval 38 OS 



$22,433 57 

No deduction is made for what was de- 
creed to Havens and McPherson, for the 
claim of the assignees of Waldo extended to 
the whole sum paid in. One-third of $22,- 
433.57 is $7,477.55. Seven thousand dollars, 
or thereabouts, it is admitted, was left undi- 
vided by the commissioners of the bankrupt. 
If this sum exceeds what was thus reserved, 
it has already been remarked that there are 
more than funds sufficient of O. Sands, in the 
hands of the defendants. Interest for seven 
years, commencing 1st January, 1812, to 1st 
January, 1S19, at 7 per cent. $3,663.94,— mak- 
ing a total of Sll.141.49. 

The court, therefore made the following de- 
cree in the cause: 

Benjamin Stokes and James Bingham, As- 
signees of the Estate of John Francis, Joseph 
Waldo, and John Jones Waldo, and the said 
John Francis and .Joseph Waldo vs. John 
Mowatt, Jun., and Robert Morris, Jun., As- 
signees of the Estate of Comfort Sands, Sam- 
uel Dunn Parker, and the said Comfort 
Sands. 

This cause coming on to be heard on bill, 
answei"S, replication, depositions, and exhib- 
its, and being argued by H. D. Sedgwick and 
Robert Sedgwick, Esquires, on the part of 
the complainants, and Caleb S. Riggs and 
Samuel Jones, Esquires, for the defendants, 
John Mowatt, Junior, and Robert Morris, 
Junior, and no one appearing to argue the 
same for Comfort Sands or Samuel Dunn 
Parker: It is oi'dered, adjudged, and de- 
creed by the court tha.t the defendants, John 
Mowatt, Junior, and Robert Morris, Junior, , 
do pay to the complainants, or to their so- 
licitor, on demand, the sum of eleven thou- 
sand one hTindred and forty-one dollars and 
forty-nine cents of lawful money of the Unit- 
ed States. And it is further ordered, ad- 
judged, and decreed that the said John Mow- 
att, Juniox*, a*nd Robert Morris, Junior, pay 
to the complainants their costs, to be taxed 
against them, the said John Mowatt, Junior, 
and Robert Morris, Junior; the said costs to 
be paid out of the estate of the defendant 
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Comfort Sands, in tlieir hands. And it is 
furtlier ordered, adjudged, and decreed that 
the hill he dismissed as to the defendant 
Sanjuel Dunn Parker, with his taxable costs, 
to be paid to him by the complainants. And 
it is further ordered, adjudged, and decreed 
that the bill be dismissed as to the defendant 
Comfort Sands; he, the said Comfort Sands, 
paying his own costs. 
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Case Wo. 13,483. 

STONE V. BISHOP et al. 

[4 Cliff. 593; 1 6 Reporter, 700; 2 Month. 
Jur. 549.] 

Circuit Court, D. Massachusetts. Oct. 7, 1878. 

Trusts — Deposit of Monet in Tkcst — Notice 

TO Cestui Que Trust — Property Chahoed 

— Federal Jurisdiotios- 

1. Property once charged with a valid trust 
wiU^be followed in equity in whosesoever hands 
it comes, and the holder will be charged with 
the execution of the trust, unless he is a pur- 
chaser for value without notice. 

2. Whatever persons or corporations are ca- 
pable of having the legal title or beneficial in- 
terest cast upon them by gift, grant, bequest, 
descent, or operation of law, may take the 
same, subject to a trust, and they will become 
trustees, provided the existence of the tnist is 
fully proved. 

3. Mere deposit of money in a savings bank, 
with entry in the pass-book in the form shown 
in this case, that it was in trust for the alleged 
cestui que trust, without notice to the supposed 
cestui que trust, is not suflacient to show that 
the money deposited passed to him, especially 
when he knew nothing of the dejDosit until after 
the decease of the depositor, and the appoint- 
ment of an administrator. 

[Cited in Gerrish v. New Bedford Inst, for 
Savings, 128 Mass. 164.] 

4. Jurisdiction was assumed, although one of 
the parties respondent was a citizen of the same 
state as the complainant, it appearing that the 
suit was auxiliary to the original suit previ- 
ously commenced, and still pending between 
citizens of different states. 

5. Cases occur where a person may constitute 
himself trustee of a fund for another, when 
the fund remains in bis eontro^; but in this 
case the testator kept the pass-book, and never 
notified the alleged cestui que trust that any 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



disposition in his favor had been made of the 
trust. 

This was a bill of interpleader, brought 
by the complainant [Phineas J. Stone], as 
president of an institution for savings, to de- 
termine to which of two claimants a fund 
or deposit in the bank belonged. 

J. H. Sherburne and X>. F. Fitz, for com- 
plainant. 

Horatio G. Parker and Benjamin Poole^ 
for respondent George Carpenter. 

"If the settler proposes to convert himself 
into a trustee, then the trust is perfectly 
created, and will be enforced so soon as the 
settler has executed an express declaration 
of trust, intended to be final and binding up- 
on him. and in this case it is immaterial 
whether the nature of the property be legal 
or equitable, — whether it be capable or in- 
capable of transfer." Lewin, Trusts, p. 60, 
c. 6, § 2, and cases cited; Morgan v. Mal- 
leson, L. R, 10 Eg, 475; Armstrong v. Tim- 
peron, 24 Law T. (N. S.) 275; Ex parte Du- 
bost, 18 Ves. 140; Vandenberg v. Palmer, 
4 Kay & J. 204r-212; Wheatley v. Purr, 1 
Keen, 551. Knowledge of the gift on the 
pai-t of the donee is not essential. Same 
cases, and Wells, J„ in Brabrook v. Boston 
Five Cents Sav. Bank, 104 Mass. 231. A 
trust of chattels personal may be created by 
parol. LeAvin, Trusts, 47, 48, and cases cited. 
Gen. St. Mass. c. 105; Hill, Trustees, 55-59; 
Witzel T. Chapin, 3 Bradf. (Sur.) 386. Here 
is a delivery of the money to a third person 
for the benefit of the defendant Carpenter, 
and a delivery of the book to this third per- 
son. No construction can be put upon the 
declarations of Alonzo C. Jackson, save that 
he intended to create, and believed he had 
created, a trust for the defendant Carpenter. 
It is sufiieient to say, that this by-law is 
made for the protection of the bank, and 
though it, perhaps, could set it up as a de- 
fence in an action at law brought against 
it, It cannot avail in equity to destroy a 
trust between other parties, when the car- 
rying out of that trust can in no way preju- 
dice the bank. A decree in this case, that 
the money shall be paid to the defendant 
Carpenter, will be a full protection to the- 
bank. That decree, if thought necessary, 
may provide, as part of it, that the bank 
book be delivered to the bank. Neither of 
the cases, Brabrook v. Boston Five Cents 
Sav. Bank, 104 Mass. 228, and Clark v. Clark, 
108 Mass. 522, can avail against us. 

The facts are different In the first case,- 
which the court say is decisive of the sec- 
ond, the depositor was affirmatively shown 
to have deposited the money in his name as 
trustee for the sole purpose of avoiding the 
provision of Gen. St. Mass. c. 57, § 141, and 
to have received the dividends thereon to- 
his own use. In the second case, no evi- 
dence of any intention to create a trust was 
offered, and the depositor deposited her owtt 
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money by her own hand. They were both 
actions at law. The defendant's counsel in 
the first case claimed only that the plain- 
tiff could not recover in that action, relying 
upon the by-law. And the court say: "We 
have not considered .the technical question, 
whether any action could be maintained be- 
tween these parties, because that question 
seemed to be waived by the submission upon 
agreed facts." Here the court will do equity 
without regard to the form of action, and 
carry out the trust, if it shall find that there 
was an intention to create a trust, and suf- 
ficient done to perfect it. In Powers v. 
Provident Inst, for Savings, decided by the 
supreme judicial court of Massachusetts, 
April, 1878 [124 Mass. 377], May 8, 1878, the 
court say: "Even if the deposits had been 
made and entered 'in trust for A. B..' it 
would be open to proof by parol evidence, 
that the money was absolutely owned by, the 
depositor, and thus deposited for conven- 
ience, and without intent to give 'A. B.' any 
right or interest in it;" and cites the two 
above-named Massachusetts cases as only 
going so far as to siistain that position; thusj 
implying that a deposit made as in this case 
would create a valid tmist, unless there was 
evidence to show the contrary. In our case 
we show an intent to do something for the 
defendant Carpenter, in the way it was 
done or some other, the carrying out of that 
intent, and there is no evidence going to 
show any Qther intent than to create the 
trust we claim. 

N. O. Berry, for respondent Kobert R. Bish- 
op. 

No diligent search had been made for the 
letter referred to in George Carpenter's dep- 
osition to lay the foundation for secondary 
evidence, if any such letter ever existed. 
Carpenter testifies that the letter was shown 
to him by Mrs. Knight as being written to 
her by A. C. Jackson. The letter is the best 
evidence. Parol evidence of its contents 
could not be given till it was shown that 
the letter was lost or destroyed.- Mrs. 
Knight's deposition should have been taken, 
and she required to produce it. 1 Greenl. 
Ev. § 82. The trust was incomplete. The 
by-law required a delivery of the pass-book, 
or some order or assignment of it. The rela- 
tion of trustee and cestui que trust was not 
perfected. Brabrook v. Boston Five Cents 
Say. Bank, 104 Mass. 228; Clark v. Clark, 
108 Mass. 522; McCluskey v. Provident Inst, 
for Savings, 103 Mass. 300; Wall v. Provi- 
dent Inst, for Savings, 3 Allen, 96; Chase v. 
Breed, 5 Gray, 440; Maynard v. Maynard, 
10 Mass. 456; Sampson v. Thornton, 3 Mete. 
(Mass.) 275. 

CLIPFOBD, Circuit Justice. Property once 
charged with a valid trust will be followed 
in equity into whosesoever hands it comes,' 
and the holder will be charged with the ex- 
ecution of the trust unless he is a purchaser 
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for value, without notice. Whatever persons 
or corporations are capable of having the 
legal title or beneficial interest cast upon 
them by gift, grant, bequest, descent, or 
operation of law, may take the same, sub- 
ject to a tr.ust, and they will become trus- 
tees, provided the existence of the trust is 
fully proved. Perry, Trusts, § 38. Two sums 
were deposited by the supposed donor in the 
savings bank named in the record, amoimt- 
ing, with interest and dividends, to the sum 
of $1,600. Entry was made of one deposit 
by his direction in the books of the bank in 
the words and figures following:— "No. 3749. 
A. C. Jackson, in trust for George Cai-penter, 
December 31, 1863, deposited one hundred 
and fifty-two -^/laa dollars." 

A bank pass-book was then delivered to 
said Jackson by said bank containing the 
above entry, and afterwards, on April 19, 
1865, said Jackson, by his agent, made an- 
other deposit in the same account of ?565.00, 
as appears by the bill of complaint. Claim 
to the same was made by each of the- re- 
spondents, and in addition to that the said 
George Carpenter, a citizen of New Hamp- 
shire, commenced a suit in this court against 
the savings bank, a citizen of Massachusetts, 
to recover the amount of the deposit, includ- 
ing interest and dividends. Pending that 
suit, the savings bank, by its president, in- 
stituted the present suit of interpleader 
against the present respondents. The first* 
respondent claims the deposit as administra- 
tor, with the will annexed, of the estate of 
the depositor. On the other hand, the other 
respondent claims the deposit as cestui que 
trust, assuming that the money was deposit- 
ed by the depositor as a trust in his favor. 
All these facts are set forth in the bill of 
interpleader, and the complainant alleges 
that he is uncertain to which of the said 
two persons said money belongs, and prays 
that they may set forth to whom the same 
is payable, and may be decreed to interplead 
touching their several claims. Pursuant to 
the order of the court the respective respond- 
ents appeared and made the answers exhibit- 
ed in the record. Jurisdiction of the suit 
will be assumed, though one of the respond- 
ents is a citizen of the same state with the 
complainant, it appearing that the suit is 
auxiliary to the original suit previously com- 
menced and still pending between citizens of 
different states. Freeman v. Howe, 24 How. 
[65 U. S.] 460; Pennoek v. Coe, 23 How. [64 
U. S.] 124; Gue v. Canal Co., 24 How. [65 "D. 
S.] 262. 

Jackson made a will and gave, devised, and 
bequeathed all his property and estate of ev- 
ery description to his brother, Charles Fox 
Jackson, if living at his decease, and if not, 
to the children of his said brother. Bishop, 
as the administrator with the will annexed 
of his estate, claims the fund as belonging 
to the estate of the testator. Beyond all 
doubt the money deposited belonged to the 
depositor at the time it was deposited in the 
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savings bank. It -n-as deposited in tlie name 
of tlie depositor, in trust for George Car- 
penter, but tlie depositor retained ttie pass- 
book, and never gave the person named as 
cestui que trust any notice of what he had 
done, nor did he have any knowledge of the 
deposit until after the death of the depositor. 
Jloney deposited, the by-laws provided, shall 
not be withdrawn except by the depositor, or 
by some person by him or her authorized by 
a. written order signed by the depositor, and 
witnessed, or otherwise legally authorized, 
and on producing the original book of de- 
posit that such payment may be made there- 
on, and in all cases of withdrawal, one 
week's notice may be required. Cases arise, 
two of which are cited in favor of the re- 
spondent Carpenter, where it is held that a 
person may constitute himself a trustee of 
a fund for another, when the fund remains 
in his control; but the difficulty with the 
respondent in this case is, that the testator 
kept the pass-book, and never notified the 
supposed cestui que trust that any such dis- 
position of the deposit had been made in his 
favor. Vanderberg v. Palmer, 4 Kay & J. 
212; Armstrong v. Timperon, 24 Law T. (N. 
S.) 275. Without more, it is clear that the 
mere entry in the pass-book, in the form 
there exhibited, is not sufficient to show that 
the money deposited passed to the supposed 
cestui que trust. Authorities to support that 
proposition are full, to the point, and deci- 
sive. Clark v. Clark, 108 Mass. 523; Bra- 
brook V. Boston Five Cents Sav. Bank, 104 
Mass. 230. 

Attempt is made to take the case out of 
the rule of decision adopted in those cases 
by the evidence introduced in the ease. None 
of the evidence deserves much consideration, 
except what relates to the supposed letter 
alleged to have been written by the depositor 
to Mrs. Knight, which fails to be satisfac- 
tory for at least two reasons: (1) Because 
the evidence to show that such a letter was 
ever sent to the witness is not sufficiently 
full and explicit to receive implicit credit. 
(2) Because the evidence of search is entirely 
unsatisfactory to admit parol evidence of the 
contents of the letter. 

Viewed in that light, it is clear that the 
parol evidence of the contents of the letter 
must be excluded, and without that evidence 
it is manifest that the case is controlled by 
the decisions already referred to of the 
Massachusetts court. For these reasons the 
court hei'e is of the opinion that the fund 
belongs to the estate of the depositor, inas- 
much as it never passed to the supposed ces- 
tui que trust. 

Decree in favor of the first-named respond- 
ent. 
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STONE et al. v. KETLAND. 

[1 Wash. C. 0. 142.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1804. 

CoLLisios — Custom of Speaking — Hoisted Coi/- 
ouKs— Liability of Owxbk — ^Inevi- 
table Accident. 

1. A master of a vessel, who at sea bears 
down on another vessel to leeward, which has 
hoisted her colours, is justified in bearing doivu 
upon her, if it is a custom to do so. 

2. The master of a vessel is bound to his 
owners, and he and they to every one who may 
be affected by his acts, for his skill and care iu 
the management of the vessel under his com- 
mand. 

[Cited in Carsley v. White, 21 Pick. 256.] 

3- If from want of care or skill he injures 

another vessel, the owner of the vessel under 

his command is answerable. 

[Cited in The Slulhouse, Case No. 9,910.] 

[Cited in Northrop v. Hale, 73 Me. 70; Thomo- 

son v. Hermann, 47 Wis. GIO, 3 N. W. 583.] 

[4. Cited in McCoy v. Lemon, 11 Rich. Law, 
165, to the point that where there is no law reg- 
ulating the assessment of damages, and tlie 
amount does not depend on computation, tlio 
judgment of the jury, and not the opinion of tlie 
court, is to govern.] 

The case was, that the Washington, the 
property of defendant, in her passage from 
Batavia to Philadelphia, observing a schoon- 
er, the property of the plaintiff, on her out- 
ward passage, and with colours flying, bore 
down upon her, supposing she wished to 
speak her. Upon approaching her, the wind 
variable and dying away, it was found she 
would not obey her helm, which was put in 
the proper situation to avoid running against 
the schooner. Finding that this was now 
inevitable, the captain ordered the helm to 
be changed, and the sails put aback, to dead- 
en her way, and diminish the shock. The 
consequence however was, that the schooner 
was upset and sunk. This action was for 
damages. The defence was, that the Wash- 
ington was justified in bearing down upon 
the schooner, it being the acknowledged and 
univereal understanding at sea, that if a ves- 
sel to leeward hoists her colours, it is always 
understood by a vessel to windward, that 
she wishes to speak her; and this custom 
was clearly proved by many respectable sea 
captains. That the Washington, in bearing 
down on the schooner, with this view, was 
managed in a manner which the most skil- 
ful and attentive commander could have 
done. There was contradictoi-y evidence up- 
on this point, both as to facts and opinions. 
The defendant also relied upon the repeated 
acknowledgment of the captain of the schoon- 
er, that the accident was inevitable, and that 
no blame attached to Captain Williamson, 
the commander of the Washington. 



1 [Originally published from the MSS. of Hon. 
Bushrod Washiagton, Associate Justice of the 
Supreme Court of the United States, under the 
supei'vision of Richard Peters, Jr., Esq.] 
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"WASHINGTON, Circuit Justice (cliarging 
jui-y), laid down tlie rule, tliat a man who un- 
dertook to navigate a ship, was pledged to 
liis owners, and be and they to all the world 
who might be afifected, for his skill, care, 
and attention. That it was not sufficient for 
him to say he had exercised his hest judg- 
ment; but in case any person sustained an 
injury from him, he was bound to show that 
he possessed and had exercised the judg- 
ment of a skilful and careful commander. 
That the signal, as understood at sea, was a 
justification for the Washington, in departing 
from her course, and bearing down to the 
schooner, if, in the opinion of the juiy, the 
custom was sufficiently proved. That it was 
for the jury to say, whether, in doing so, the 
captain had conducted himself with skill and 
care; whether he manoeuvred as he ought to 
have done, and in due time; if not, the de- 
fendants were liable. That the aeknowledg- 
» meuts of the captain, were to be considered 
as evidence coiTob orating the opinions of the 
defendant's witnesses, that Captain William- 
son had acted properly, and that the acci- 
dent was inevitable, and nothing farther. 

Jury found for the defendant. 
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STONE et al. v. LAWRENCE. 
[4 Cranch, C. O. 11.] i 

Circuit Court, District of Columbia. May 

Term, 1830. 

Pleading at Law— PitooF—VAitiAXCE — Special 



IS, m 
given in 



Bail. 
A note, payable on its face, "at St. Lou 
the territory of Missouri," cannot be givt^ — 
evidence upon a count on the note, not so de- 
scribing it; but it may be given in evidence 
upon the count for money had and received; 
and a motion to appear without special bail, 
was overruled. 

Assumpsit, by [David Stone and others] the 
payees, against ^^^illiam Lawrence] one of 
the makers of a joint and several promissory 
note, dated at Llichillimaekinack, on the 31st 
July, 1819, for §6,497.17, and payable at St 
Louis, in the territory of Missouri, to the 
plaintifEs or order. Upon the return of the 
writ, this note was produced as the cause of 
action. The declaration had two counts up- 
on the note, but did not state that it was 
payable at St. Louis, or dated at Michilli- 
mackinack, or elsewhere. There was a third 
count, for money had and received. 

R. S. Coxe, for defendant, moved to enter 
the defendant's appearance without bail, and 
cited the case of Hyer v. Smith [Case No. 6,- 
979]. 

CRANCH. Chief Judge. The note, being 
payable at St. Louis, and not so described in 

1 [Reported by Hon. William Cranch, Chief 
Judge.] , 
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the declaration, cannot be given in evidence 
upon either of the counts upon the note. 
Tiiere is a substantial difference between the 
note produced and the note described in the 
declaration. The plaintiffs were not bound to 
receive the money at any other place than St. 
Louis, nor were the defendants bound to pay 
it at any other place, until they had failed to 
pay it at St. Louis, according to the terms 
of the contract. There is, therefore, a mate- 
rial variance between the note produced and 
the counts founded upon it. See the follow- 
ing cases: Sheehy v. aiandeville, 7 Cranch 
[11 U. S.] 208; Ferguson v. Harwood, Id. 408; 
U. S. V. arcNeal [Case No. 15,700]; Pope v, 
Barrett [Id. 11,273]; aiunns v. Dupont [Id. 
9,920]; Trask v. Duvall [Id. 14,143]; Smith 
V. Barker [Id. 13,013]; Page's Adm'r v. Bank 
of Alexandria, 7 Wheat. [20 U. S.] 35. 

But there is a count for money had and re- 
ceived, upon which the note is evidence, espe- 
cially as the suit is between the original par- 
ties to the note,— that is, the payees against 
the maker. Harris v. Huntbach, 1 Burrows, 
373; Chit. Bills (1st Ed.) p. 191, pt. 2, c. 2. 

This case differs from that of Hyer v^ 
Smith (in this court, at May term, 1829) 
[Case No. 0,979]. In that case, there was not, 
at the time of the arrest of the defendant,, 
any count in the declaration sent with the 
writ, upon which the bill of exchange would 
have been evidence. But here is a count for 
money had and received, which, we think, 
may be supported by the note. In that case 
the 'question arose upon an amendment made 
by the plaintiff, and which he was obliged 
to make, to let in the bill of exchange as evi- 
dence upon either of the counts. The coimt 
upon the bill aven-ed it to be indorsed to the 
plaintiffs, Hyer & Burdett, but the bill of- 
fered in evidence, was indorsed to Hyer, Bur- 
dett & Bremner. This objection was as fatal 
upon the money counts as upon the count on 
the bill, for it was evidence of money had and 
received, to the use of three, when there 
were only two plaintiffs; the amendment, 
therefore, introduced a new cause of action. 
But here the question is not whether the 
plaintiff shall amend his declaration, but 
whether the note is evidence upon the count 
for money had and received. 

If the plaintiff should ask leave to amend 
his declaration, and he should amend it, it 
may be a subsequent question whether the- 
baii shall be discharged. 
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STONE V. MASON. 

[2 Cranch. C. C. 431.] i 

Circuit Court, District of Columbia. Oct. Term^ 
1823. 

Officer— Public Use— Peiisonal Respoxsibilitv^ 

A public oflSeer who buys a bill of exchange 

for public use, and agrees to pay for it when it 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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should be duly honored, !s not personally re- 
sponsible. 

Assumpsit [by Jolin Stone against John 
Mason] for money had laid, received. The 
defendant, as commissary general of prison- 
ers, received ?140 for t draft on Bermuda. 
Edward Stone put the draft into th^ defend- 
ant's hands, and requested him to pay the 
money, when it should he received, to the 
plaintiff, of Baltimore. When the money was 
received at the defendant's office, his clerk 
enclosed it in a letter to the plaintiff, direct- 
ed to him at Baltimore, but it never came 
to his hands. 

On a ease stated, THE COURT (THBUS- 
TON, Circuit Judge, absent) rendered judg- 
ment for the defendant, on the ground of his 
being a pubhc officer; and it being a public 
contract to buy a bill for public use. 



Case No. 13,486. 

STONE et al. v. The RELAjVIPAGO. 

[2 U. S. Mag. 42.] i 

District Court, S. D. Florida. Dec, 1849. 

Ai).MiKALTY Jurisdiction — Caukieks of Passes- 

GERs — Shipwreck — Pas-sage Money 

— Action for. 

1. A contract to transport a passenger in a 
ship or vessel on the high seas or on tide waters 
is a maritime contract, and within the jurisdic- 
tion of the admiralty. 

2. A passenger who has paid his passage 
money in advance is entitled to recover it bacli, 
or to recover damages for the non-fulfilment of 
the contract, caused by sliipwreck or other cas- 
ualty, unless he has contracted to take upon 
himself the risks of the voyage. 

3. Passage money is like freight, or is freight; 
and to entitle the owner to it, he must fulfil 
his contract by carrying the passenger to the 
port of destination. 

4. If the voyage be interrupted by shipwreck 
or otlier disaster, the master or owner may hire 
another vessel, or repair his own, and so fulfil 
his contract. If he determine to repair, the pas- 
senger is bound to wait a reasonable time for 
such repairs to be made. 

5. But, if the voyage be interrupted in conse- 
quence of an original defect and unseaworthi- 
ness of the vessel, the passenger is not bound 
to wait for repairs to be made, but may treat 
tne cuutruct Hb void, ab initio, and may imme- 
diately demand a return of his passage money 
paid in advance. 

G. The maritime law gives to passengers a 
lion on the ship as security; and they may 
maintain a suit in rem as well as in personam. 

7. The owner binds the ship by his contract 
with the passenger; and the master binds the 
ship by his contract, whenever he has authority, 
express or implied, to carry passengers. 

[This was a libel by Alden Stone, "WiUiams, 
and others against the schooner Relampago 
OVakemau, master), to recover passage mon- 
ey.] 

A. Gordon, for Williams. 
S. R. Mallor3% for respondent. 



1 [Reported by Hon. William Marvin, District 
Judge.] 



MARVIN, District Judge. This suit was 
instituted by the libellants, late passengers 
on board the schooner Relampago, bound on 
a voyage from New Orleans to San Fran- 
cisco, in California, to recover back the pas- 
sage money paid by them in advance to the 
owner in New Orleans; the voyage having 
been broken up at this port, in consequence 
of the unseaworthiness of the vessel. She 
was unseaworthy when she left New Or- 
leans, as was made evident by a survey in 
this port. 

The master' of the Relampago claims the 
vessel for the owner, and objects to the 
maintenance of this suit on various grounds. 
1. It is objected that passage money paid 
in advance is not recoverable back on a fail- 
ure of the voyage; and that the suit is com- 
menced prematurely. The validity of this 
objection depends upon the terms of the 
contract. Undoubtedly, a passenger or a 
freighter may agi-ee to pay passage money 
or freight In advance, and take upon himself 
the risks and chances of the completion of 
the voyage. And, if there be a well estab- 
lished and known usage, that passage money 
or freight paid in advance, is not to be re- 
turned upon the failure of the voyage, the 
passenger or freighter may be considered as 
having agreed to such usage, and made it 
a part of his contract, unless he stipulated 
to the contrary. Abb. Shipp. 214, 407, 408; 
4 Camp, 241. In such cases the contract 
makes the law. But if the conti-act is silent 
upon the subject, then I think that passage 
money paid in advance may be recovered 
back upon shipwreck or other accident break- 
ing up the voyage; or upon any failure of 
the master or ship-owner to fulfil the eon- 
tract on his part, to carxy the passenger to 
his port of destination. Passage money and 
freight, in this respect, stand upon the same 
footing, and are governed by the same prin- 
ciples. They are the same thing. Howlaud 
V. The Lavinia [Case No. 0,797]; Holt, Shipp, 
451; Roceu's notes 2 and SO. To entitle the 
master or ship-owner to freight or passage 
money, he must fulfil the contract on his 
part, by conveying the goods or passenger 
to the port of destination, unless prevented 
by some act of the owner or passenger. If 
the ship be interrupted in her voyage at an 
intermediate port, by reason of sea damage 
or other disaster, the- master may hire an- 
other vessel to convey the goods or passen- 
ger, or repair his own ship (and for this pur- 
pose he is entitled to reasonable time); and 
thus complete the voyage and earn his 
freight or passage money. The passenger 
must wait a reasonable time for such repairs 
to be made. Abb. Shipp. 434. In such 
case of disaster, if the merchant voluntarily 
accept his goods, or if the passenger do not 
insist upon being carried on, he must pay 
freight pro rata itineris. But if the voyage 
be interrupted or broken up in consequence 
of an original unseawox-thiuess of the vessel, 
the passenger is not to wait for repairs to be 
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made, or for the hire of another vessel; for 
the implied warranty of seaworthiness on the 
part of the master and owner, being broken 
in the very inception of the voyage, the pas- 
senger may treat the contract as void ab 
initio, and demand an immediate return of 
passage money, paid in advance. Abb. 
Shipp. pt 4, e. 5, §§ 1, 340; 3 Slass. 485. 
Such is the fact in this case. The vessel 
was unseaworthy at the time of the com- 
mencement of iiie voyage; and in conse- 
^luence thereof, and not because of any sea 
damage or disaster, she put into this port in 
a leaky condition. I think the passengers 
are entitled to a return of the passage money 
paid in advance; and that they are not 
bound to wait here for advices from the 
owner, and that, both upon the ground of un- 
reasonable delay and original unseaworthi- 
ness, the suit is not prematurely brought. 

2. The second objection is that the suit is 
not of admiralty jurisdiction. The subject 
matter or foundation of the suit is a contract 
to carry passengers in a vessel on the high 
seas, and is like a contract to carry mer- 
chandise. The contract is, I think, a mari- 
time contract (Chamberlain v. Chandler [Case 
No. 2,575]), over which the court has jm-is- 
diction (Dunl. Adm. Prae. 92). See, also. 
The Volunteer [Case No. 16,991]; Certain 
Logs of Mahogany [Id. 2,559]; Drinkwater 
V. The Spartan [Id. 4,085]; The Tribune 
[Id. 14,171]; [New Jersey Steam Nav. Co. v. 
Mechanics' Bank] 6 How. [47 U. S.] 344,— 
as to the jurisdiction of the court over con- 
tracts to carry merchandise upon the Jiigh 
sftas. 

3. The third objection to be considered Is, 
that these passengers have not a lien upon 
the vessel, as a security for the fulfilment of 
the contract to carry them to San Francisco. 
The suit is in rem, and unless the libellants 
have such lien, their libel cannot be main- 
tained. No such lien is created by any spe- 
cial terms of the contract, and, if any exist, 
it must be created by the law. Does the law 
create a lien on the ship in favor of the pas- 
sengers? I cannot learn that this question 
has ever been decided in the American 
courts. By the English- law no such lien is 
held to exist; or, rather, no such lien, if it 
do exist, can be made available in co^se- 
quence of a defect of jurisdiction in the Eng- 
lish ■ admiralty court to enforce it. Abb. 
Shipp. pt. 2, ce. 2, 127. But the jurisdiction 
of the American admiralty courts is more 
comprehensive than that of the English ad- 
miralty. [New Jersey Steam Nav. Co. v. 
Mechanics' Bank] 6 How. [47 U. S.] 344. 
Their jurisdiction extends to enforce all 
maritime liens. So that the question in the 
present case is, does the maritime lien exist 
in favor of these passengers? If so, this 
court is competent to enforce it. 

In Brackett v. The Hercules [Case No. 
1,762], Judge Hopkinson said, arguendo, that 
the contract with a passenger was a person- 
al contract, suable only at common law. The 



point was not before him for decision, and the 
remark is an obiter dictum. It appears to 
me that the remark is true only in a quali- 
fied, and not in a general, sense. 

If a passenger agrees for his passage with 
the master of a ship, not usually employed 
in the business of carrying passengers, but 
in transporting merchandise, I admit that 
such contract would neither bind the ship 
nor the owner, but the master only; for it 
would not be within the general range of the 
master's authority, as master of a ship so 
employed, to contract to carry passengers. 
In such a ease the contract is personal with 
the master; and, although I think it cognisa- 
ble in the admiralty as being a maritime con- 
tract, yet the suit for a breach of it must 
be in personam against the master, and not 
against the ship or owner. Most contracts 
for carrying passengers have been of this 
character until within the last twenty or 
thirty years, and many are so stilL Thirty 
years ago but few ships were built with a 
view to the transportation of passengers, or 
were employed in the business of carrying 
passengers. Many of them carried passen- 
gers, it is true, but it was not a part of 
their regular business or employment to do 
so. The owner did not regard the little pas- 
sage money that was received as any part 
of the profits or earnings of his ship, but al- 
lowed the master to receive it, as a kind of 
perquisite or emolument of his office; the 
latter, on his own account, furnishing the 
passengers with stores, provisions, &c. In 
short, the cabin was small, and was deemed 
the master's or master's and mate's, and 
built for their accommodation; and he ad- 
mitted into it, or refused to admit into it, 
passengers at his option. If he received a 
passenger, the passenger either furnished 
himself with provisions, &c., or the master 
supplied him on his own account, and char- 
•ged them to the passenger. The transaction 
was a personal one with the master, with 
which the owner had nothing to do. Such 
are still the character and the nature of the 
employment of many ship?; and, as to such, 
the contract of the passenger, unless made 
expressly with the owner, would be deemed 
to be a personal contract made with the 
master, and would not bind the owner or 
the ship. But the business of commerce 
and navigation, and the character of ships 
generally, have very much changed in latter 
years. Within the last twenty years many 
ships have been built and navigated with 
express reference to the business and em- 
'ployment of carrying passengers, as well as 
of carrying cargo. They are constructed 
with large cabins, and fitted up by the own- 
er with costly accommodations for passen- 
gers; and passage money constitutes a large 
portion, and, in some voyages, the only earn- 
ings of the ship. Steam ships and packet 
sail ships are, in many cases, mostly sup- 
ported by their receipts of passage ir.rney. 
Now, as to this class of vessels so employed 
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in the business of carrying passengers, in 
voyages made upon the high seas, the con- 
tract made by the master to carry a pas- 
senger becomes, in my judgment, no longer 
a personal contract binding himself only, but 
a contract made within the range of his au- 
thority, as master, and binding upon the 
ship and owner. By the general maritime* 
law, every contract of the master, within 
the scope of his authority as master, binds 
the vessel, and gives the creditor a lien up- 
on it for his security. The Paragon [Case 
No. 10,708]. 

In the present case, however, the question 
of the master's authority to bind the owner 
and ship by his contract is not involved, for 
the contract was made by the owner himself; 
and the question is, does his contract with 
the passenger bind the ship? This point, I 
before remarlied, is undecided so far as I 
can learn. But, so far as this point of lien is 
concerned, is there any difference, in princi- 
ple, between the effect that ought to be given 
to a contract for eari-ying merchandise and 
one for carxying passengers? The ship car- 
ries both for freight. In common parlance, 
the money received for carrying a passenger 
is called passage money, but it is as much 
freight as money received for carrying goods. 
Suppose the ship, as in this vei"y case, car- 
ries no cargo, but the owner fills her hold 
with passengers, instead of cargo, is not the 
passage money freight, and to be considered 
and treated as such? Now, as to the contitict 
contained in a bill of lading, a charter par- 
ty, or made by parol, to carry merchandise, 
the rule of the maritime law is: "The ship 
is bound to the merchandise, and the mer- 
cliandise to the ship." By the marine law. 
the ship and freight are bound to the per- 
formance of the covenants of the sliip-owner, 
and the goods to the performance of the cove- 
nants of the merchant. Abb. Shipp. pt. 4, ce. 
2, 284. The latter branch of this rule, that 
the merchandise is bound to the ship, or, in 
other words, that the ship owner has a lien 
on the goods for freight, is well illustrated 
and enforced in the case of The Volunteer 
[Case No. 1G,991], and in Certain Logs of Ma- 
hogany [Id. 2,.'539] ; and although a passenger 
may not be bound in his person to the ship, 
or a lien may not exist upon him as upon a 
bale of cotton, for a vei-y obvious reason, yet 
his baggage is bound to the sliip, and a lien 
exists upon it for his passage money. Abb. 
Shipp. pt. 2, c. 8, §§ 2, 217; 2 Camp. 631. I 
fancy that a slave carried as a passenger^ 
would be bound to the ship for passage mon- 
ey. The other branch of this rule, that the 
ship is bound to the merchandise, has been 
illustrated and enforced in scieral American 
cases. 

In the case of The Rebecca [Case No. 11,- 
G19], the libellant proceeded against the ship 
to recover the value of ten hogsheads of liq- 
uor shipped on board of the Rebecca, and lost 
in her voyage from New York to Portland. 
The master had stowed the liquor on decli. 



The vessel was, by the decree of the court, 
held liable for the loss. So, also, in the case- 
of The Phebe [Id. 11,0G4], which was a libel 
against the vessel for the value of 136 tons 
of gj-psum, shipped on boai'd the vessel, and 
not delivered according to the bill of lading. 
The court held the vessel liable for the value 
of the gj-psum, although the vessel was a 
hired or chartered one at the time of the ship- 
ment, and not in the possession or employ- 
ment of the owner. The vessel in specie, no 
matter who is owner, is bound to the mer- 
chandise. The same principle was acted on 
in the case of The Paragon [supra]. In thisc 
ease Judge Ware said that, "by the general 
maritime law, every contract of the master 
within the scope of his authority as master 
binds the vessel, and gives the creditor a lien 
upon it for his security," A fortiori, the con- 
tract of the owner binds the vessel. In the 
case of The Tribune [Case No. 14,171], Jus- 
tice Story carried the principle of the ves- 
sel's being bound to the goods still further. 
In that case the master had agreed with the 
libellant to take in a cargo for him in Maine, 
and proceed to Havana, and back foy five 
hundred dollars a month, for the use of the 
vessel. The master had commenced the ful- 
filment of the contract, by taking in a part 
of the cargo, when the owners oi'dered him 
to uuload and abandon the voyage. The li- 
bellant instituted a suit in admiralty against 
the vessel, to recover damages for the non- 
fulfilment of the contract; and the court held 
the vessel liable. 

These cases show that from the time the 
contract is made the vessel and the goods 
are reciprocally bound to each other. Now, 
if the ship is bound by a charter party, a bill 
of lading, or a mere parol contract, to the 
shipper of merchandise, for the fulfilment of 
the contract to carrj' the merchandise for 
monej', upon what principle is it that it is 
not equally bound by a like contract to the 
passenger to carry him for money? The 
merchant may charter the whole ship, or, in 
a general ship, each shipper may be regard- 
ed as a charterer of so mucli of the ship as 
his goods may occupy, and the ship is held 
liable to the one or several charterers. So, 
in this case, these i^assengers, thirty-six in all, 
have in fact— though not by a regularly 
drawn up charter party— chartered the en- 
tire ship from the owner, not to carry cargo, 
but to carry themselves; and they have paid 
him in freight, or passage money, for the 
use and hire of the whole vessel, the owner 
retaining the possession by the appointment 
of a master. I think the vessel is as much 
bound to these passengers to fulfil the contract 
made with them, by the owner, to carry them 
to San Francisco, as it would be bound to 
them to carry their merchandise; and that 
the passengers have a lien, and may proceed 
in the admiralty, against the vessel, to recov- 
er damages for the non-fulfilment of the con- 
tract, or to recover back the passage money 
paid in advance. 
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A question was made on the trial wlietlier 
the passengers' lien extended also to the stores 
and the provisions on hoard belonging to the 
vessel, and purchased for her use. I have no 
doubt that it does. The term "vessel" or 
"ship" includes the idea of an entire thing 
made up of many parts,— the hull, anchors, 
chains, rigging, sails, boats, stores and provi- 
sions, and all other things provided and in- 
tended for her use, or for the use of the 
crew and passengers, which may, in common 
parlance, fairly be said to bdong to her, and 
without which she would not be completely 
furnished for the particular voyage upon 
which she is to enter, or has entered. In an 
armed ship, the armament constitutes a, part 
of the ship. AU these are insured under the 
name of ship (Phil. Ins. 321), and contribute 
as a pai-t of the ship in a general average 
(Id. 359), and are bound by, and included 
within, the meaning of the words "ship, 
tackle, apparel and furniture," used in ad- 
mirally attachments, and so subjected to ju- 
dicial sale in proceedings in rem. The Dun- 
dee. 1 Hag. Adm. 109. 

The decree must be for a sale of the ves- 
sel and provisions to satisfy the demand of 
the passengers— in whole or in part 
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Case 3Sro. 13,487. 

STONE T. SPRAGTJE et al. 

[1 Story, 270; i 2 Eobb, Pat. Cas. 10.] 

Circuit Court, D. Hhode Island. June Term, 

1840. 

Patents — Abstract PmsciPi,E — Speoifio Ma- 
CHiNERr — SPECIFICATION'S— Looms. 
Where a patent for an improvement on looms 
set forth, as the invention claimed, "the com- 
munication of motion from the reed to the yarn 
beam, in the connexion of the one with the 
other, which is produced as follows," describing 
the_ mode; it was held, that the invention was 
limited to the specific machinery and mode of 
communicating the motion, &c. specially de- 
scribed in the specification. If it were other- 
wise construed, as including all modes of eom- 
municatnig the motion, &c. it would be utterlv 
void, as being an attempt to patent an abstract 
principle, or , for all possible and practicable 
modes of communicating motion whatsoever, 
though invented by others, and substantially 
different from the mode stated in the patent. 
[Cited in Hovey v. Stevens, Case No. 6,746; 

^ith V. Downing, Id. 13,036; Singer v. 

Walmsley, Id. 12,900; Dederick v. Cassell, 

9 Fed. 312; Rapid Service Store Ey. Co. v. 

Taylor, 43 Fed. 251; Blount Manuf'g Co. v. 

Bardsley, 66 Fed. 761.] 

Case [by Amasa Stone against 'William and 
Amasa Sprague] for an infringement of a 
patent right for a new and useful improve- 
ment on looms, not known or used before. 
Plea, not guilty, with notice of special de- 
fence. At the trial it appeared, that the 
patent was dated on the 30th of April, 1829, 

1 [Reported by William W. Story, Esq.] 
23FED.CAS. — 11 
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and the specification was as follows. "Be it 
known that I, Amasa Stone, of &c. have in- 
vented a new and useful Improvement in 
looms not known or used before my discov- 
ery, which consists iu the communication of 
motion from the reed to the yam beam, and 
in the connexion of the one with the other, 
which is produced and described as follows." 
Then follows a minute description of the par- 
ticular machinery. The specification then 
.concluded as follows, after setting forth the 
advantages of the invention: "I claim as my 
invention the connexion of the reed with the 
yarn beam, and the communication of the 
motion from the one to the other, which may 
be done as above specified." 

Several points were made at the trial, up- 
on which a good deal of evidence was offer- 
ed. The defendants contended: (1) That the 
invention was known before. (2) That the 
loom used by them was not identical with 
the invention and machinery used by the 
plaintiff; but was a substantially different 
invention. (3) That the patent was in fact 
a patent for an absti'act principle, or all 
modes, by which motion coiild be communi- 
cated from the reed to the yarn beam, and 
the connexion of the one with the other, and 
not merely for the particular mode of com- 
munication specified in the machineiy de- 
scribed in the specification; and that it was 
therefore void. On the other hand the plain- 
tiff contended: (1) That he was the first 
and original inventor. (2) That the machines 
used by the defendants were substantially 
the same invention as his, and an infringe- 
ment of it. (3) TThat the patent, if it em- 
braced all modes of communication of motion 
from the reed to the yam beam and in the 
connexion of the one to the other, (as the 
plaintiff insisted it did) was still good and 
maintainable in point of law. (4) That if 
the specification .did not justify this inter- 
pretation of the plaintiff's claim, it was still 
good and clearly supported the daim to the 
particular machinery described in the speci- 
fication, which the defendants had patented, 
and his patent had been infringed by the 
defendants. 

The case was argued by Atwell & Staples, 
of New York, for plaintiff, and by Mr. Pratt 
and R. W. Greene, for defendants; and final- 
ly, the parties consented to a verdict for the 
defendants, upon the points of law ruled by 
the court, and took a bill of exceptions thei-e- 
to. 

STORY, Circuit Justice. Upon the ques- 
tion "of the true interpretation of the specifica- 
tion the court entertain some doubt. But, on 
the whole, "Ut res valeat, quam pereat," we 
decide, that although the language is not with- 
out some ambiguity, the true interpretation of 
it is, that the patentee limits his invention to 
the specific machinery and mode of communi- 
cation of the motion from the reed to the yarn 
beam, set forth, and specially described in 
the specification. We hold this opinion the 
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more readily, because we are of opinion, 
tliat if it be construed to include all other 
modes of communication of motion from the 
reed to the yarn- beam, and for the connexion 
of the one to the other generally, it is utterly 
void, as being an attempt to maintain a pat- 
ent for an abstract principle, or for all pos- 
sible and probable modes whatsoever of such 
communication, although they may be in- 
vented by others, and substantially differ 
from the mode described by the plaintifE in 
his specification. A man might just as well 
claim a title to all possible or practicable 
modes of communicating motion from a 
steam-engine to a steamboat, although he had 
invented but one mode; or, indeed, of com- 
municating motion from any one thing to all 
or any other things, simply because he had 
invented one mode of communicating motion 
from one macliine to another in a particular 
ease. This is our decided opinion; and if the 
counsel are dissatisfied, it will be easy to 
take the case by a bill of exceptions to the 
supreme court- 

Verdict for defendants; and a bill of excep- 
tions was talien by the plaintiff accordingly. 



Case Wo. 13,488. 

STONE V. STONE. 

[2 Craneh, C. O. 119.] i 

Circuit Court, District of Columbia. June 
Term. 1816. 

Pleading at Law — Nos Asscmpsit— Former 
KECOVEuy. 

The defendant upon non assumpsit, may give 
in evidence a former recovery of judgment 
against him upon an attachment in a court in 
Virginia; and such former judgment is a good 
bar to the action here. 

Assumpsit [by ■William Stone against Ed- 
ward Stone] for money had and received. 

The defendant, at the trial, upon non as- 
sumpsit, produced a record of a judgment by 
attachment against him, in Virginia, for the 
same cause of action, at the suit of the plain- 
tiff, and prayed the court to instruct the jury 
that if they were satisfied by the evidence 
that it was for the same cause of action, the 
plaintiff could not recover In this suit, which 
instruction the court gave. (THRUSTON, Cir- 
cuit Judge, absent.) 

Mr. Wiley, for plaintiff. 
Jones & Key, for defendant 

Motion by the plaintiff's counsel, for a new 
trial, on the ground of misdirection of the jury 
by the court Refused. 



STONE (UNITED STATES v.). See Case 
No. 16.407. 

STONE (WOODWORTH v.). See Case No. 
18,021. 

STONE (WYETH v.). See Case No. 18,107. 

1 [Reported by Hon. William Craneh, Cliief 
Judge.] 



STONE, rnie CHARLES R. See Cases Nos. 
2,619 and 2,620. 

STOOKEY (JAMES v.). See Cases Nos. 7,184 
and 7,18o. 

STOOPS (SMITH v.). See Case No. 13,110. 



Case TSTo. 13,489. 

STORAGE CO. v. The THOMAS. 

[Case reported under above title in 9 Phila. 
364; 29 Leg. Int 116: 4 Chi. Leg. News, 218,— 
same as Case No. 3,769.] 



Case Wo. 13,490. 

Ex-parte STORER. 

[2 Ware (Dav. 294), 298.] i 

District Court D. Maine. June 12, 1846. 

Specific Perfokmasce — Part Pekfoumance — 

LiMiTATioM of Actions — Time When 

Statute Begins to Run. 

1. A specific execution of a parol contract for 
the sale of lands will be decreed by a court of 
equity, when it has been partly performed. 

2. But in the sense of equity, when a specific 
performance of such a contract is sought, those 
acts only are considered as part performance 
which would operate as a fraud on parties un- 
less the whole contract is executed. 

3. The payment of part of the price is not 
such an act But admitting the purchaser to 
take possession under the contract, and to lease 
the land, or make improvf^ments unon it, is. 
in the sense of a court of equity, a part perform- 
ance. 

4. By the statute of limitations in Maine, in 
an action on a mutual and open account current 
the right of action for the whole balance is 
deemed to have accrued at the time of the last 
item proved in the account But if a party 
sleeps on a demand without entering it on 
his account, until the period of limitation is 
elapsed, he cannot extract it from the statute 
by entering it afterwards on his account. 

5. Where a party has an unliquidated de- 
mand, the limitation begins to run from the 
time when the right of action accrues. 

6. But if the parties, after the right of ac- 
tion has accrued, come to a settlement, and de- 
termine the sum due by mutual agreement, the 
limitation begins to run from the time of such 
settlement 

[Cited in Augerais v. Naglee, 74 Gal, 60, 15 
Pac. 374.] 

This was the case of a proof of debt ofi'ered 
by Seth Storer, against the estate of Jonathan 
Tucker. 

WARE, District Judge. Storer offered proof 
of a debt against the estate, consisting of vari- 
ous items of account and pi-omissory notes. 
The commissioner admitted the proof on the 
account to the amount of $469.33, and rejected 
all the other claims, either as barred by the 
statute of limitations or inadmissible for other 
causes. The statute was admitted by the cred- 
itor to be a bar to all except two items, and, 
as. to these, he has excepted to the decision of 
the commissioner, and asked the judgment of 
the court. 

I [Reported by Edward H. Davies, Esq.] 
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1. The first is for rent, or interest in tlie 
nature of rent, on a lot of land in the town of 
Saco, at the rate of §42 per annum, from Nov. 
2G, 1827, to the time of the bankruptcy. The 
facts, either as admitted by the parties or 
proved, are these: Some time before the date 
mentioned, but how long does not appear. 
Tucker, by a parol agreement, bargained with 
Storer for the purchase of this lot for ?700. 
At the time of the agreement, Storer's office 
was standing on the lot, and it was agreed 
between the parties, that the building should 
remain on the land imtil Tucker should give 
notice to have it removed, and in the mean 
time the rent of the land should be an equiva- 
lent for the interest which would be due on the 
price. In this state the business remained nn- 
til the time above mentioned, when Tucker 
gave Storer notice to remove his office, which 
he did; Tucker then intending to put up a 
building on the lot the following season. He, 
however, changed his purpose, and the lot re- 
mained vacant until 1835, when Tucker let the 
land to one Banks, at the rent of ?60 a year. 
Banks placed an old house upon it, and occu- 
pied it for the greater part of a year, while 
he was building a new house, and then left 
it. The lot has since remained vacant. Banks 
and Tucker having an open account, the rent 
remained unsettled until a short time previous 
to Tucker's bankruptcy, when it was allowed 
to Tucker in the settlement, to the amount of 
§56. At first Tucker hesitated at receiving the 
rent, urging that the land was Storer's, and 
thereupon Banks applied to Storer, who told 
him that the land belonged to Tucker, and he 
finally settled with Tucker, and allowed the 
rent in the account. No conveyance of the 
land and no agreement for the sale had been 
made in writing. By the original agreement. 
Tucker was to pay interest upon the agi'eed 
price from the time that he gave notice to 
Storer to remove his office. Storer's claim, dis- 
allowed by the commissioner, is for interest 
on the price from that time, or, if he in equity 
is to be considered as the owner of the land, 
for rent for the same time. 

The true question, as it appears to me, is: 
"Who under this parol agreement, partly per- 
formed, is in equity to be considered as the 
owner of the land? If the agreement, follow- 
ed by the acts in part performance, is such an 
agreement as equity would deem to be suffi- 
ciently executed, then the equitable titie is in 
Tucker, if not, then it is in Storer. Are, then, 
the acts of part performance of such a char- 
acter as, in the consideration of a court of eq- 
uity, will take the contract out of the statute 
requiring all agreements for the transfer of 
land to be in writing? In my opinion they axe. 
The general principles by which courts of eq- 
uity are governed in decreeing a specific ex- 
ecution of a parol agreement for the sale of 
lands, on the ground' that the agreement has 
been partly performed, are, firet, that an act 
shall, or at least may. be deemed part per- 
formance when it is clearly apparent that the 
act was done with a view to the agreement 



being fully carried into execution, and solely 
with a view to that. Secondly, that an act 
will be deemed to he done in part performance, 
when the act might operate as a fraud on the 
party unless the agreement were fully perform- 
ed. 2 Stoiy, Eq. Jur. §§ 761, 762. Such acts, 
and such only, are permitted by a court of 
equity to extract a parol contract from the 
statute. Upon these principles it is now well 
settled that a payment of part of the price is 
not a part performance, although the payment 
can be referred to no other cause than the 
parol agreement for the purchase. This does 
not, in the sense of a court of equity, operate 
as a fraud on the party, though it may he a 
violation of good faith, and may be the cause 
of a loss to the party, if the other become in- 
solvent. Still, as he can have what the law 
considers a complete indemnity, by the recov- 
ery of the money paid with the interest, equity 
does not hold it to be a fraud cognizable in 
that tribunal. But it is well settled that when 
the purchaser is admitted into possession un- 
der parol contract, that is a part performance. 
Id. § 761. For if he enters and takes posses- 
sion under the agreement, unless the agree- 
ment will protect him, he will be liable to an 
action of trespass. If the vendor in this case 
were allowed to treat the agreement as a 
nullity, it would clearly operate as a snare 
and a fraud. To defeat the fraud of the ven- 
dor, equity will hold the contract, connected 
with such acts of part performance, valid to 
give an equitable title to the land, and will 
compel a conveyance. 

The case stated is precisely the present case.. 
Tucker was allowed to go into possession 6t 
the land. For years he considered himself as 
the owner, and, more than eight years after 
the contract, exercised acts of ownership by 
letting the land. He at this time certainly con- 
sidered the contract valid in equity. Though 
he did, on the eve of his bankruptcy, hesitate 
about receiving the rent at first, he afterwards 
received it, thus, it appears to me, deliberately 
reaffii'ming the contract. The act of Storer 
also, in removing his office, it is not pretended 
can be referred to any other cause than the 
agreement for the sale. It appears to me, 
therefore, that it is a contract partly executed, 
perhaps on both sides, and that either party 
would have a right to claim, in a court of eq- 
uity, a complete and specific execution of the 
entire contract; and if not on both sides, at 
least on the part of Tucker. 

If this be the correct view of the case, the 
claim, in the form in which it is presented, 
cannot be allowed. It results in this: 
Tucker, in equity, is to be considered as the 
owner of the land, and Storer has a lien on 
the land for the purchase-money with the in- 
terest from November 27th, 1827, when he 
removed his office, till the time of the filing 
of Tucker's petition in bankruptcy; and a 
right of prior payment out of the land in 
preference to the other creditors. The just 
and equitable mode of settling the claim will 
be, to have the land sold and the proceeds 
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applied to the payment of Storer's debt, and 
the excess over that sum will go into the 
estate, or, if there is a deficiency, Storer will 
be allowed to pi'ove in concurrence witli the 
other creditors. Or, as it seems probable 
that the land will not sell for enough to dis- 
charge the lien, it may be referred to a com- 
missioner to ascertain the value, unless the 
parties can agree on the value, and, on this 
report, the assignees will be ordered to re- 
lease the banki-upt's right, and the creditor 
be admitted to prove the residue of his debt. 
2. The second claim, rejected by the com- 
missioner, arose in this way. In 1821, 
James Read & Co. recovered judgment 
against E. Tucker and Dyer, in which suit 
property had been attached on the original 
writ, which was redelivered to the debtors 
on the accountable receipt of Storer to the 
oflBlcer. The defendants in that suit placed 
property in the hands of Jonathan Tucker, 
the banlcrupt, to be held in trust for the 
security of Storer, and the proceeds, when 
sold, to be applied to indemnify Storer 
against his receipt. Storer was called upon 
and was obliged to pay the execution. The 
amount and the time when paid are not stat- 
ed, but if the claim is allowed, the execu- 
tion is to be referred to, to ascertain both 
the amount and time of payment. The pay- 
ment is admitted to have been made be- 
t;ween 1821 and 1825. There is no doubt 
that Jonathan Tucker, after receiving the 
property, was bound to hold and apply it to 
the discharge of the trust, and that Storer, 
by a bill in equity, might have enforced the 
execution of the trust, and compelled him, 
after the goods were converted into money, 
to pay over the amount of the execution, if 
so much had been received upon them. 2 
Kent, Comm. 307; 4 Kent, Comm. 533. But 
as all these transactions took place as long 
ago certainly as 1825, and probably in 1821, 
it appears to me that, if the claim is put 
upon the ground of a trust, the remedy is 
barred by the lapse of time. Equity, as a 
general rule, will not lend its aid to enforce 
stale demands. But besides this general ob- 
jection to the antiquity of the demand, which 
is a defense peculiar to equity, the demand 
is clearly barred by the statute of limita- 
tions. The statute does not indeed, in its 
terms, apply to proceedings in equity, and 
there ai*e certain peculiar trusts to which 
the statute is held not to apply. Kane v. 
Bloodgood, 7 Johns. Ch. 111. But in all 
cases of concurrent jurisdiction, where there 
is a remedy at law as well as in equitj', the 
statute is held to apply with the same force 
in equity as at law; and the court holds it- 
self bound by the statute. 2 Story, Eq. Jur. 
§ 1520; Kane v. Bloodgood, 7 Johns. Ch. 
90; Hovenden v. Lord Annesley, 2 Schoales 
& I/. 007; Robinson v. Hook [Case No. 11,- 
956], And in eases where the jurisdiction 
is exclusively in equity and there is no rem- 
edy at law, if a party has been guilty of 
such laches as would have barred his right 



if it had been a legal right, courts of equity 
hold the equitable right to be lost by the 
lapse of time, in analogy to the statute. 
Bond V. Hopkins, 1 Schoales & L. 413, 429. 
Whether this trust, then, was one that could 
or could not be enforced at law, the result 
will be the same. In the first case the stat- 
ute will be a direct bar, and in the second 
it will be held a bar, in analogy to the stat- 
ute. 

But it is said that the claim may be al- 
lowed in the open and running account be- 
tween the parties, and that, as the last item 
of charge in the account is within six years, 
this, under the law of this state, takes the 
whole account out of the statute. By that 
statute, in an action on "an open and mutual 
account current," the cause of action is 
deemed to have accrued at the time of the 
last item proved in the account. Of com'se, 
as in the account there is one item within 
six years, this will extract the whole account 
from the statute. 

In the first place it is to be observed that 
this is an unliquidated claim against Tuckei'. 
It is not for the amount paid on the execu- 
tion, but a claim of indemnity on the trust 
fund placed in his hands. The amount re- 
alized from that may be less than the ex- 
ecution, • and to ascertain what the claim 
amounts to, an account must be taken. This 
has never been done. Now until the amount 
is ascertained, it does not appear to me that 
it can properly be entered as an item in an 
open and running account. And this seems 
to be the view which the creditor himself 
took of the matter, for though the account 
comes down to 1836, this is nowhere entered 
on his books as an item of charge. Now it 
may be admitted that, if this amount had 
been ascertained and entered on Storer's 
books as a debit, the latter items in the ac- 
count would have taken this out of the 
statute. But certainly the current account 
can extract nothing from the operation of the 
statute, which does not appear in the ac- 
count. It can only save such claims, of 
more than six yeai's' standing, as have been 
entered by the party in his books, in the 
regular and ordinary course of his business. 

But it is further contended by the creditor, 
that, as the demand is uncertain, the statute 
will not begin to run against it, until the 
amount is ascertained, and that when it is, 
and not before, it may be entered on the 
account as a debit. This in a certain sense 
is undoubtedly true. Where A has a claim 
against B of an uncertain amount, and they 
come to a settlement and determine the 
amount by mutual consent, the limitation 
will not begin to run but from the time of 
settlement, though the claim and right of ac- 
tion may have originated some years be- 
fore. But this is because the settlement 
and acknowledgment of the debt amount to 
a new promise, and the debt, in relation to 
the statute, is considered as having its com- 
mencement at that time. If Storer and 



[23 Fed. Cas. page 165] 



(Case No. 13,494) STORES 



Tucker had made such a settlement, even 
after six years had elapsed, this would have 
taken the demand out of the statute, for here 
would have been a new promise. It might, 
then, have been entered on his account and 
escaped the limitation. But no such settle- 
ment and acknowledgment of debt has ever 
been made. 

Tbis claim had its origin, it is admitted, as 
far back at least as 1825. Before that time, 
Storer had paid the execution, and Tucker 
had sold the property. At that time, Storer 
could have enforced his right, by an action of 
account or of assumpsit at common law, or at 
least by a bill in equity, and the limitation be- 
gan to run from the time that the right of ac- 
tion accrued. Now it will not be contended, 
where there is an open and running mutual 
account, that a party, who has slept on a de- 
mand for more than six years without enter- 
ing it on his account, can save it from the 
statute by entering it on his current account 
after the period of limitation has complete- 
ly elapsed. Such a construction of the stat- 
ute would open a door to unlimited confu- 
sion and fraud. Besides it is clearly inad- 
missible on the plainest legal principles, be- 
cause the statute bar is complete and per- 
fect before the entry, and such an entry on 
the books of the party cannot restore life to 
a claim already dead. 

I should have been well satisfied if I could 
have found my way on firm and safe 
grounds to another conclusion, for, from the 
admissions of the parties, as I understand 
them, especially connecting them with the 
unsettled account in Tuclcer's book? with B. 
Tucker and Dyer, there is reason to believe, 
or suspect at least, that there was a balance 
in favor of Tucker and Dyer, which ought 
to have been applied to the indemnity of 
Storer. If, therefore, I could see any legal 
ground on which the claim could be support- 
ed, I would refer it back to the commission- 
er for further explanation. But in every 
view which I can take of the case, on the 
facts which are undisputed, it seems to me 
that the statute is a conclusive bar, and the 
court cannot bend the established rules of 
law to meet the equity of particular cases. 



STORER (NORMAN v.). See Case No. 10,- 
301. 

STOREY (ADAMS v.). See- Case No. 66. 



Case No. 13,491. 
The STORM KING- 
[Cited in The E. "W. Gorgas, Case No. 4,585. 
Nowhere reported; opinion not now accessible.] 



STORMS, In re. See Case No. 7,681. 



Case No, 13,492. 

STORRS V. ENGEL. 

[Nowhere reported; opinion not now accessi- 
ble,] 



Case Wo. 13,493. 

STORRS et al. v; ENGEL et al. 

[Case reported under above title same as Case 
No. 12.053.] 



Case Wo. 13,494. 

STORRS et al, v. ENGEL et al. 
Ex parte GARNETT. 

[3 Hughes. 414; i 19 N. B. R. 90.] 
District Court, E. D. Virginia. April 16, 1879. 
BANKHUPTcr — Fradoulest Sale — Seizure of 

PrOPERTT — ^POIITHCOIIISG BON'D — APPEAL* BOSD 

— Ei.ECTiox OP Assignee — Prooeedixs upon 
Bond. 

1. Where an order of seizure was given in 
an involuntary bankruptcy proceeding against 
goods in the hands of a purchaser by sale, aft- 
erwards adjudged to have been fraudulent, and 
on this purchaser's petition the goods were re- 
leased to him on his giving a joint and several 
bond to the marshal, with surerties for the forth- 
coming of the goods, or else to answer the 
future judgment of the court in the matter; and 
plenary proceedings were afterwards instituted 
in the district court on its equity side against 
the purchaser and his securities in this bond 
to set aside the sale, and a decree was in due 
course rendered declaring the sale to have been 
fraudulent, and decreeing the value of the 
goods to be paid by the fraudulent purchaser 
and his sureties, and the purchaser (not joined 
by his sureties) appealed to the circuit court, 
giving an appeal bond with new sureties; and, 
after decree of the circuit court affirming the 
decree below, the said purchaser appealed to 
the supreme court, giving an appeal bond 
with new surety, and that appeal was dis- 
missed, and then execution was taken out 
against the fraudulent purchaser, on which 
only a small part of the debt was made, leaving 
a large balance unpaid; and a petition was Hied 
in the bankruptcy proceeding by the assignee 
against the sureties in the original delivery bond 
(not making the fraudulent purchaser a party) 
for the payment of the balance due under the 
decree, and the said purchaser soon after died 
insolvent, but leaving real estate not sufficient 
to satisfy by sale the amount of the decree: 
Held, on demurrer and answer, that the as- 
signee in bankruptcy could select which of the 
several bonds to proceed upon, and might pro- 
ceed upon the original delivery bond, and, this 
being joint and several, he might proceed 
against any one or more of the obligors. 

2. The assignee might proceed by summons 
or petition, and need not resort to a plenary 
suit upon the bond. 

3. The assignee might proceed at once against 
the sureties in the original bond, and need 
not first subject the real estate of the frsLudu- 
lent purchaser of the goods replevied before so 
doing. 

In June, 1870, Storrs Brothers filed in this 
court a creditors' petition in involuntaiy 
bankruptcy, against Engel & Son, retail dry- 
goods merchants of Richmond, Virginia. 
There was an adjudication of bankruptcy 
upon the petition on the 23d of the same 
month. Among other acts of bankruptcy re- 
lied upon, the petition charged that within 
six months before the filing of the petition, 
to wit, on the 16th of May, 1870, the def end- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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ants had sold, in block, the contents of their 
store in Richmond, being their whole stock 
of drygoods in trade, for a lump sum, to one 
Lisberger; that this was a sale in fraud of 
creditors, by an insolvent, in contemplation 
of bankruptcy; that Engel & Son's insolvent 
condition was known to Lisberger; that Lis- 
berger was party to the fraud, and was then 
selling and disposing of the goods in ques- 
tion. The petition, therefore, prayed for an 
order of seizure against the goods. The pe- 
tition was supported by the usual affidavits. 
The court thereupon immediately entered an 
order directing the seizure of the stock of 
goods, which was executed by the marshal 
on the same day. On this same day Lis- 
berger filed his petition denying the charges 
of the creditor's petition affecting the bona 
fides of his purchase of the stock of goods 
from Engel & Son, and praying that, on his 
executing to the marshal a bond, with se- 
curity approved by the marshal in such 
penalty as to the court might seem proper, 
conditioned for the forthcoming of the said 
goods or the value thereof, and to abide such 
further order as might be made by the court, 
the stock of goods might be returned to him. 
The court on the next day granted the prayer 
of Lisberger's petition, in an order running 
nearly in the terms of its prayer; and on 
the same day, on Lisberger entering into a 
bond to the marshal, conditioned as describ- 
ed, in the penalty of eight thousand dollars, 
with M. Kosenbaum and two other persons 
(who have since become discharged bank- 
rupts) as sureties, the marshal delivered the 
stock of goods to him. M. Rosenbaum was 
one of the principal creditors of Engel & 
Son, and proved his claim in bankruptcy. 
The bond was joint and several. 

In due course of proceeding, Otway D. 
Brown was afterwards elected the assignee 
of Engel & Son in bankruptcy, and qualified 
as such. Brown was a clerk in the employ- 
ment of Rosenbaum, who is a large whole- 
sale drygoods merchant of Richmond. Coun- 
sel for most of the creditors desired a pro- 
ceeding to be instituted for the purpose of 
annulling the sale which Engel & Son had 
made of the stock of goods to Lisberger, but 
Brown refused to take the proper steps for 
the purpose, alleging, in excuse, the opposi- 
tion of his employer, Rosenbaum, to such a 
measure. Finally, after the lapse of several 
months. Brown was, on petition of creditors, 
removed as assignee, and the present as- 
signee, E. M. Garnett, was appointed on the 
4th of April, 1871. 

On the 11th day of that month, Garnett 
file a petition in the bankruptcy proceeding, 
charging in detail the fraudulent ehai-acter 
of the sale, and praying that Lisberger, M. 
Rosenbaum, and the other sureties in the 
bond, which had been given as mentioned, 
should be made parties defendant. This pe- 
tition was ultimately directed by the court 
to be treated as a bill on the equity side of 
the district court (Lisberger v. Garnett [Case 



No. 8,383]), was referred to rules, and was 
then proceeded in as a "plenary suit in eq- 
uity, and not as a summary proceeding in 
bankruptcy. The result of the litigation thus 
instituted was a decree of the district court, 
made on the 10th day of May, 1876, pro- 
nouncing the sale of the stock of goods to 
Lisberger to have been fraudulent; and, in- 
asmuch as they had been sold by Lisberger 
after delivery to him, fixing their value when 
received from Engel & Son at five thousand 
six hundred and eighteen dollars and four- 
teen cents; and decreeing the payment by 
Lisberger and his sureties to Garnett, as- 
signee, of that sum, with interest from the 
36th day of May, 1870, until payment and 
costs. From this decree an appeal was tak- 
en by Lisberger to the circuit court of the 
United States for the district, on the 16th 
day of May, 1876, when he gave an appeal 
bond, with sundry persons, other than Ros- 
enbaum, as sureties, in the penalty of nine 
thousand dollars, conditioned to prosecute 
an appeal with effect, or else to answer all 
costs and damages which the appellee might 
be decreed to pay. On the 9th of October, 
1877, the circuit court affirmed the decree of 
the district court, and directed execution to 
issue as at law for the amount of the orig- 
inal decree; whereupon Lisberger took an 
appeal to the supreme court of the United 
States, giving an appeal bond, with sundry 
sureties other than those on the other two 
bonds, in the penalty of twelve thousand 
dollars. This appeal was dismissed from the 
supreme court at its October term of 1878. 
On the 13th of November, 1878, executions 
were issued against Lisberger upon the de- 
cree of the circuit court, upon which an ag- 
gregate sum of one thousand one hundred 
and eighty-five dollars and forty-eight cents 
has been realized, and from which it appears 
that Lisberger, who has since died, was in- 
solvent. It is shown that he has no personal 
estate, and that he has real estate in the 
city of Richmond, though doubtless insuf- 
ficient to satisfy the decree in favor of Gar- 
nett, assignee. 
, On the 17th of January, 1879, this assignee 
filed his petition in this court in the bank- 
ruptcy proceedings of Storrs Brothers v. En- 
gel & Son, reciting the facts which have been 
detailed, and praying that M. Rosenbaum 
and the two sureties with him in the original 
delivery bond of the 18th of June. 1870, 
may be required to show cause here why 
they should not be ordered to pay the resi- 
due of the value of the stock of goods not 
satisfied by the executions mentioned, in ac- 
cordance with their obligation given to this 
court as a condition of its surrender to Lis- 
berger of the stock of goods in question at. 
the date of this bond. Rosenbaum demurred 
to this petition on the ground, first, that the 
proceeding should be a plenary suit at law 
on the bond, and that the defendant is not 
liable to be proceeded against by a sum- 
mary petition in bankruptcy for a recovery 
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upoa the writing obligatoiy; and, second, 
that any proceeding on the bond should have 
made Lisberger, the obligor, who was living 
at the filing of the petition, a party thereto. 
The demurrer was overruled by the court, 
which held that the bond, having been given 
to the court itself, conditioned to abide its 
decree in the matter, no proceeding other 
than by motion or petition was necessary; 
and which also held that the bond beuig 
several, either obligor might be proceeded 
against severally, or together, as the plain- 
tiff in the decree might elect. 

Thereupon the defendant Rosenbaum filed 
his answer to the petition, resisting its 
prayer on various grounds, viz.: 

(1) That the order of seizure made on the 
17th of June, 1870, by virtue of which the 
stock of goods was seized, and the bond for 
their forthcoming or the value of them giv- 
en, was issued without authority of law, that 
the said seizure was illegal, and that the 
fiaid bond so taken was taken without au- 
thority of law, and is in law null and void, 
and of no effect to bind the respondent. 

(2) That even if respondent were bound 
by said original bond, yet that he and his 
co-sureties were wholly absolved and dis- 
charged from all liability upon the same, by 
reason of the granting and allowance of the 
two appeals, which were taken by Lisberger, 
and the execution of two appeal bonds given 
thereon, to which bonds and proceedings 
this respondent was not a party; by which 
bonds and proceedings the responsibility for 
the said stock of goods was transferred to 
the sureties in the appeal bonds, who, ve-r 
spondent avers, were and are perfectly sol- 
vent, and liable in law to answer for the 
default of Lisberger. 

(3) That at the time that the decree of this 
Court was pronounced declaring invalid the 
sale by Engel & Son to Lisberger of the 
stock of goods in question on the 16th of 
May, 1870, the said Lisberger was amply re- 
sponsible, and had sufficient goods and es- 
tate to pay the said decree in full; that if 
Lisberger has become insolvent it was while 
the proceedings on said appeals were pend- 
ing, and that the consequences of said in- 
solvency cannot in law and equity be made- 
to fall on this respondent, but should fall on 
those by whom said appeals were prosecuted 
and maintained. 

(4) That respondent is informed and be- 
lieves that Lisbergei? died seized of valuable 
real estate in the city of Kichmond; that 
the same ought to be sold in due course of 
law, and the net proceeds applied in dis- 
charge, as far as it will go, of said decree; 
that until that be done there is no legal evi- 
dence of the insolvency of Lisberger, or the 
inability of his estate to pay said decree; 
that before this respondent can in law be 
held for this decree, the extent of the de- 
ficiency of the estate to pay the same should 
be first ascertained by such sale and appli- 
cation of its proceeds, in order that respond- 
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ent may have the benefit of the same, and to 
this end: 

(5) That the personal representative of Lis- 
berger should be made a party defendant to 
this petition. 

■ E. Y. Cannon, for defendant, cited IT. S. v. 
Kellogg, 7 Wall. [74 tJ. S.] 361; Catlett v. 
Brady, 9 Wheat. [22 U. S.] 553; 6 Gray, 141; 
2 Gill & J. 431; 6 Har. & J. 431; Sessions v. 
Pintard [Case No. 12,674], note; 4 Smedes 
& M. 210; Winston v. Rives, 4 Stew. & P. 
269; U. S. V. Hillegas [Case No. 15,366]; 
Pow. App. Proc. p. 275, § 17, and Id. p. 371, 
§ 19; Nelson v. Anderson, 2 Call, 242 [287]; 
Cook V. Marsh, 44 111. 178; Patton v. Vially, 
1 Cranch [5 U. S.] 463; Mayo v. Williams, 
17 Ohio, 244; Gross v. Pearcy, 2 Pat. & H. 
483; and Glarkson v. Read, 15 Grat 288, 
289. 

John Howard and Robert Stiles, for peti- 
tioning assignee, cited section 5024, Rev. St. 
U. S., at close of section, letter C; Bump, 
Fraud. Conv. 447; Brandt; Sur. p. 535, § 394; 
Dolby V. Jones, 2 Dev. 109; Ashby v. Sharp, 

1 Litt. (Ky.) 156; Smith v. Falconer, 11 Hun, 
481; Hinckley v. Kreistz, 58 N. Y. 583; 
Shannon v. McMullin, 25 Grat 229, 230; 
Miller v. Dowse, 94 U. S. 444. And on the 
demurrer: Taylor v. Carroll, 20 How. [61 U. 
S.] 594; Russell v. East Anglian Ry. Co., 3 
Macn. & G. 104; Freeman v. Howe, 24 How. 
[65 U. S.] 457; [Ableman v. Booth] 21 How. 
[62 U. S.] 506; [Cooper v. Reynolds] 10 Wall. 
[77 U. S.] 308; 1 Wall. [68 U. S.] 344r-354; 
Lisberger v. Garnett [Case No. 8,3S3]; In- 
busch V. Farrell, 1 Black [66 U. S.] 572; 
[Blossom V. Milwaukee & C. R. Co.] 1 Wall. 
[68 U. S.] 655; Minnesota Co. v. St. Paul Co., 

2 Wall. [69 U. S.] 634; Wiswall v. Campbell, 
93 U. S. 351; Smith v. Gaines, Id. 342; and 
Moore v. Huntington, 1 Black [66 U. S.] 572. 

HUGEEES, District Judge. The seizure of 
the goods in the possession of Lisberger was, 
after plenary proceedings in which both Lis- 
berger and Rosenbaum were parties defend- 
ant, finally and solemnly adjudged to have 
been legal and proper; that is to say, the 
sale to Lisberger by Engel & Son was ad- 
Judged to have been fraudulent, null, and 
void. The seizure of these goods by the 
marshal under the order of this court was, 
therefore, a seizure of the assets in bank- 
ruptcy of Engel & Son, fraudulently held 
by Lisberger. Rosenbaum joined in the 
bond for the delivery of the goods, and for 
answering the decree of the court in the 
matter, and was party to the subsequent 
suit brought to test the validity of Lis- 
berger's title to the goods. Lisberger, for 
whom Rosenbaum became surety, has been 
the person who has prolonged the proceed- 
ings in the district, circuit, and supreme 
courts, which delayed the court of bankrupt- 
cy in giving the order against his surety 
Rosenbaum, now asked for by the petition. 
The petitioning assignee hsLs in no manner,- 
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direct or indirect, created any delay, or teen 
ijuiKy of any ladies. 

In the appeal from the decree of the dis- 
trict court to the circuit court Lisberger was 
appellant. So also, from the affirming decree 
of the circuit court to the supreme court, 
Lisberger was appellant In no instance and 
at no stage of these proceedings has the 
assignee Garnett committed any laches, oi 
instituted any proceeding of a dilatory char- 
acter. It follows, now that the invalidity 
and nullity of Engel & Son's sale to Lis- 
berger, and the frauduleney of Lisberger's 
original possession of the goods, have been 
finally determined, that the assignee, Gar- 
nett, is in equity entitled to proceed against 
the surety or sureties on either one of the 
bonds that have been given which he may 
elect to proceed against He is not bound 
to begin with the sureties last responsible, 
and proceed with each set until he makes 
good his claim. He may begin with either 
surety or sureties. He has chosen to do so 
with the sureties in the first bond, and the 
court will sustain him in so doing and grant 
this petition; for that bond stands for the 
goods originally seized. Inbusch v. Farwell, 
1 Black [60 U. S.] 572. The same principle 
applies to Lisberger's property. The assig- 
nee is not bound to await the result of the 
proceedings to subject Lisberger's property 
to the satisfaction of the claim of the as- 
signee. The latter may proceed at once 
against Rosenbaum. I think this is in ac- 
cordance with the equity of the case, and 
with the teaching of the authorities on the 
subject 

[See Case No. 12,053.] 



Case No. 13,495. 

STOERS V. HOWE et al. 

[2 Ban. & A. 420; 4 ClifE. 388; 10 O. G. 421.] i 

Circuit Court, D, Massachusetts. Sept 2, 1876. 

Patents — iNFitiNGEMENT—CoxFLioTiNG Patents 
— Mechasicai, Equivalents. 

1. In a suit brought for the infringement 
of letters patent one of the defendants ap- 
peared and filed an answer, in which he al- 
leged that two valid patents were granted to 
him, wliich he still holds and which, as he al- 
leged, were granted to him for inventions of 
which he was the original and first inventor. , 
Having described these patents, he admitted 
that he had caused machines, for the same pur- 
pose as complainant's machines to be made and I 
sold for use in accordance with those patents, I 
but he denied that in such acts he had infringed 
the patent of the complainant. He also denied 
infringement in any and every form in which 
it was charged in the bill of complaint: Held, 
that, under these pleadings, the complainant 
having made prima facie proof that he was the 
original and first inventor of the improvement, 
which he could do by the introduction in evi- 



1 [Reported by Hubert A. Banning, Bsg^ and 
Henry Arden, Esq., and by William Henry 
Clifford, Esq., and here compiled and reprint- 
ed by permission. The syllabus and opinion are 
from 2 Ban. & A. 420, and the statement is 
from 4 Cliff. 388.] 
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denee of his patent in due form, the only ques- 
tion in the case was whether the patent had 
been infringed by the defendants. 

2. The doctrine of mechanical equivalents dis- 
cussed. 

[Cited in Putnam v. Hutchinson, 12 Fed, 
134.] 

[This was a bill in equity [by Levi B. Storrs 
against Patrick Howe and others] for the in- 
fringement of certain extended letters-pat- 
ent granted the complainant for the pressing 
machine for tailors' use. On the 8th of June, 
1858, a patent [No, 20,519] m due form was 
granted to the complainant for a new and 
improved pressing machine for tailors' use, of 
which he alleged that he was the original 
and fii-st inventor, and the record showed that 
the patent was subsequently extended to 
him for the term of seven years from and 
after the expiration of the first term. By 
virtue of the patent there was secured to the 
complainant, as he alleged, the exclusive 
right to make, use, and vend to others to be 
used, the patented machine, and he alleged 
that the respondents had, in violation of his 
exclusive rights, wrongfully made, used, and 
vended to others to be used, the said inven- 
tion, and he prayed for an account and for 
an injunction. Sei-vice was made, and the 
respondent, Patrick Howe, appeared and 
filed an answer, in which he alleged tliat two 
valid patents were gi-anted to him, which he 
still held, and which, as he alleged, were 
granted to him for inventions of which he 
was the original and first inventor, as fol- 
lows: one dated Oct 10, 1871, for an Im- 
provement in clothes-pressing machines, the 
other dated Dec. 12, 1871, for an improve- 
ment in machines for pressing cloth. Hav- 
ing described these patents, he admitted that 
he had caused machines for pressing cloth 
to be made, and sold for use in accordance 
with those patents, but he denied that in 
such acts he had infringed the patent of the 
complainant He further denied infringe- 
ment in any and every form in which it was 
charged in the bill of complaint] 2 

C. H. Drew, for complainant 

J. S- and J. E. Abbott for respondents, 

CLIFFORD, Circuit Justice. Equivalents 
are allowed in an invention consisting of a 
combination of old ingredients, as well as in 
every other class or description of inven- 
tions. Such an invention consists entirely in 
the combination, and the rule is that the 
rights of the patentee under it differ in one 
respect from those of a patentee of an in- 
vention that consists of an entire machine, 
or of a new and useful device, as the rights 
of a patentee for a mere combination of old 
ingredients are not infringed unless it ap- 
pears that the alleged infringer made or 
used the entire combination. Prouty v. Rug- 
gles, 16 Pet. [41 U. S.] 341. Combinations of 
the kind include not only the ingredients de- 
scribed in the patent, but equivalents also, 
by which is meant any other ingredients 

2 [From 4 CliffT^Sa] 
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wliicli "Will perform the same fmiction as the 
one described, and which were well known 
at the date of the patent as proper substi- 
tutes for the ones actually described in the 
patent. Gill v. Wells, 22 Wall. [89 U. S.] 28. 
On the 8th of June, 1858, a patent in due 
form was gi-anted to the complainant for a 
new improved pressing-machine for tailors' 
use, of which he alleges that he is the orig- 
inal and first inventor, and the record shows 
that the patent was subsequently ecs±ended to 
him for the term of seven years from and 
■after the expiration of the first term. By 
virtue of the patent there was secured to the 
<;omplainant, as he alleges, the exclusive 
right to make, use and vend to others to be 
used, the patented machine, and he alleges 
that the respondents have, in violation of his 
■exclusive rights, wrongfully made, used and 
vended to others to be used, the said inven- 
tion, as more fully set forth in the biU__of 
-complaint, and he prays for an account and 
for an injunction. Service was made, and 
the respondent, Patrick Howe, appeared and 
filed an answer, in which he alleges that two 
valid patents were granted to him, which he 
istill holds, and which, as he alleges, were 
granted to him for inventions of which he 
was the original and first inventor, as fol- 
lows: one dated October 10, 1871, for an im- 
provement in clothes-pressing machines, the 
other dated December 12, 1871, for an im- 
provement in machines for pressing cloth. 
Having described these patents, he admits 
that he has caused machines for pressing 
•cloth to be made and sold for use in accord- 
ance with those patents; but he denies that 
in such acts he has infringed the patent of 
the complainant. Superadded to that, he de- 
nies infringement in any and every form in 
which it is charged in the bill of complaint. 
Persons seeking redress for the unlawful use 
•of letters patent are obliged to allege and 
prove that they, or those under whom they 
■claim, are the original and first inventors of 
the improvement, and that the patent has 
l)een infringed by the party against whom 
the suit is brought. Both of these allega- 
tions must be established by the party in- 
stituting the suit; but the law is well settled 
that the patent in question, if it is intro- 
•duced in evidence, and is in due form, af- 
fords a prima facie presumption that the 
first-named allegation is true, and it is equal- 
ly well settled that that presumption, in the 
iibsonce of satisfactory proof to the con- 
trary, is sufficient to entitle the party insti- 
tuting the suit to recover for the alleged vio- 
lation of his exclusive rights. Seymour v. 
Osborne, 11 Wall. [78 U. S.] 538. 

Tested by that rule it is as clear as anything 
in legal decision can be, that the only ques- 
tion in this case is whether the allegation of 
infringement is proved. Such a charge being 
■an affirmative allegation made by the com- 
plainant, the burden of proof is upon him to 
establish it, unless it is admitted in the 
^answer. Agawam Co. v. Jordan, 7 Wall. 



[74 U. S.] 609. Sufficient appears in the 
specification and drawings to show that the 
invention consists in attaching, by a uni- 
versal -joint, a goose, or tailor's iron to a 
jointed arm, the arm and other parts being 
constructed as therein shown, and connected 
to the treadle, the same being attached to a 
proper frame, and used in connection with a 
press-board, the whole being so arranged that 
the manipulation of the goose or iron is 
gi-eatly facilitated, whereby the work to be 
ironed may be subjected to a heavy or light 
pressure, as may be desired, with a slight 
exertion or expenditure of power by the oper- 
ator. Of course it must have a platform, 
which must be supported at the proper height 
by a suitable frame, which may be construct- 
ed of wood or iron. Particular description is 
given of each part of the machinery, from 
which it' appears that the lever is a very 
essential ingredient, being of cast-iron, its 
lower end being connected by a link to the 
lower end of a bent lever, which is attach- 
ed to a treadle. From the same it also ap- 
pears that the bent lever is attached to the 
lower part of the frame by a fulcrum pin, 
and that a vertical rod is attached to the 
treadle, and that a cross-plate is attached to 
the upper end of the rod, and that the cross- 
plate rests on the upper ends of two spiral 
springs, which are fitted on guide-rods, the 
lower ends of the springs resting on a cross- 
piece, to which the guide-rods are attached, 
the cross-piece being attached to the frame. 
One of the functions of tbe spiral springs is 
to keep the treadle elevated, and, conse- 
quently, the upper end of the bent lever is 
thrown backward from the platform as far 
as it is allowed to move. Two horizontal 
lifts are formed in the upper end of the bent 
lever, between which a jointed arm is at- 
tached by a screw, which passes through 
those lips and through the jointed arm, the 
screw fitting in a thread in the jointed arm, 
and the screw has a crank on its upper end. 
All these particulars are given in the speci- 
fication, and the patentee states that the 
goose or iron is attached by a universal joint 
to the outer end of the jointed arm, the joint 
being formed by pivoting a sphere or ball in a 
fork, the shank of which is fitted and allowed 
to turn freely in the jointed arm, to which the 
patentee adds that the goose is provided at 
the centre of its upper part with a vertical 
spindle, which passes through the sphere or 
ball in which it is allowed freely to turn, and 
that the goose is hollow, and is heated by 
means of hot irons placed within it. Connect- 
ed with the machinery is a press-board, one 
end of which is secured in proper position on 
the platform by means of a clamp, which is 
formed of a jaw actuated by a cam being 
pivoted at the upper end of a described stand- 
ard, and directly over a stationary jaw, at- 
tached to a standard. Description is also 
given of the means of supportmg the other 
end of the press-board; but it is sufficient to 
say that the means described show that the 
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platform may be adjusted under any part of 
the press-board. Very satisfactory descrip- 
tion also is given of the mode of operating 
the machine in substance and effect, as fol- 
lows: that the cloth or garment to be pressed 
is placed on the press-board, that the goose, 
being properly heated, is pressed down on 
the work to be operated by depressing the 
treadle with the foot, it appearing that the 
goose may be moved over the cloth in any 
direction in consequence of its described con- 
nection with the jointed arm. Perfect free- 
dom of the goose is obtained, and as the foot 
of the operator is employed for giving press- 
ure to the iron, and the hands are only em- 
ployed for moving it, the desired work may 
be performed very effectually, a greater pres- 
sure being obtained and the goose manipu- 
lated with much greater facility than when 
the hands alone are employed for perform- 
ing the work. By turning the screw the 
jointed arm may be raised or lowered, and 
the standard or support, by being movable, 
allows work that is sewed at the edge to be 
slipped over on the press-board, as shown in 
drawings, which is a great convenience. 

What he claims as new is: (1) the lever, 
the jointed arm, the goose, and the treadle, 
when connected together, and arranged rela- 
tivelj' with each other and the press-board, 
so as to operate as and for the purpose set 
forth. (2) He also claims the paiticular 
manner of connecting the goose and spindle, 
which passes loosely through the sphere or 
ball of the universal joint, whereby the goose 
is allowed an independent rotary movement; 
but he does not claim the sphere or ball, nor 
the fork with its shank fitting in the jointed 
ai-m; instead of that it is only the peculiarity 
attending the connection of the goose to the 
sphere which he claims, as set forth in the 
specifications. Briefly stated, the mode of 
operation is as follows: Pressure being ap- 
plied to the treadle by the foot of the op- 
erator, the same is transmitted through the 
lever to the jointed arm, so that the goose, 
which is attached to the forwai*d end of that 
arm, may be brought down upon the work 
to be pressed with such degree of force as 
in the judgment of the operator will be suf- 
ficient to accomplish the desired result, 
which shows that it is pressure upon the 
treadle which depresses the extreme end of 
the jointed arm to which the goose is attach- 
ed, and which causes the goose to accomplish 
the work described in the specification. All 
these features, it is claimed by the com- 
plainant, are contained in the respondents' 
machine, and the complainant insists that 
they operate together as and for the same 
purpose. Beyond all question the resiwnd- 
ents have the press-board, and it is conceded 
that they have the treadle, the jointed arm, 
and the goose; but the respondent who filed 
the answer denies in argument that he uses 
the lever which constitutes the fourth ele- 
ment in the combination of the complainant. 

DifiCerenees of a formal character certain- 



ly exist in the fourth ingredient or element 
of the two machines; but it is clear that 
the lever employed in the machine of the re- 
spondents performs the same function as 
that performed by the lever shown in the- 
complainant's machine, and the better opin- 
ion is that the two are substantially alike, 
differing only as to mere mechanical ar- 
rangements. Pressure is transmitted to the- 
jointed arm in both by the foot of the oper- 
ator applied to the treadle. In the complain- 
ant's machine the pressure brings down the- 
link attached at one end of the treadle, and 
at the other end to the lower end of the 
lever, and thus brings down the upper end 
of the lever, to which is attached the jointed 
arm, the forward exti-emity of the same, tO" 
which the goose is attached, being depressed, 
and thus the necessary pressure is exerted 
upon the cloth or garment. Just the same- 
function is performed by the same element 
or' ingredient in. the respondents* machine^ 
but the treadle pushes up the forked con- 
necting-link, which takes the place of the 
link in the complainant's machine, by which 
action the forward end of the lever, to which 
the upper end of the lever is attached, is de- 
pressed, and the jointed arm, with the goose 
attached, is thus brought down upon the 
work exactly in the same manner as in the- 
other machine. Examined in the light of 
these suggestions, as the case should be, it 
is clear that there are in each machine sub- 
stantially the same four elements or ingredi- 
ents, operating together to produce the same- 
residt. Whatever differences exist are to be 
found in the mode of transmitting motion from 
the treadle to the lever, to which the jointed 
arm is connected. In the complainant's pat- 
ent the lever is described in a perpendicular 
position, while in the latter it is shown in a 
horizontal position, which is the controllings 
difference between the two machines. 
Enough appears to show that these are mere- 
formal matters, as it is not claimed in either 
patent that the position of the lever is any 
part of the invention. These differences in 
the mechanical arrangements are mere form- 
al variations, producing no new result, and 
come clearly within the proper range of me- 
chanical equivalents. 

Properly construed it is clear from what 
has already been remarked that the respond- 
ents also infringe the second claim of the- 
complainant's patent. Remarks already 
made show that it is the particular manner 
of connecting the goose to the arm which is- 
embodied in that claim, by which is meant 
that the goose or iron is provided with a 
spindle which passes loosely through the 
sphere or baU of the universal joint, where- 
by the goose is allowed an independent ro- 
tary movement subject to the before-men- 
tioned disclaimer. Nothing being alleged to 
the conti'ary in the answer, it must be as- 
sumed in this case that the complainant is 
the original and first inventor of that im- 
provement, and if so, the court is of the opin- 
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ion that the charge of infringement is prov- 
ed by the evidence in the case. 

Decree in favor of the complainant for an 
account and for an injunction. 



Case No. 13,496. 

STORY et al. v. DERBY et al. 

[4 McLean, 160; i 4 Leg. Int. 39.] 

Circuit Court, D. Ohio. July Term, 1846. 

COPTBIQHT— INJDSCTION — EXTENT OF InFUIKGE- 
MENT. 

Before granting an injunction on a charge of 
an infringement' of copyright, the court will, 
generally, refer the matter to a master, with 
instructions to report the extent of the infringe- 
ment, if any, that the court may act on the case. 

[This "was a bill for an injunction by Sa- 
rah W. Story and others against H. W. Der- 
by and others.] 

Mr. Walker, for complainant. 
Gholson & Holcomb, for defendant. 

McLean, circuit Justice. This is an ap- 
plication for a preliminary injunction, which, 
having been argued, the court adopted the 
following order: This day came the parties, 
by their solicitors, and the motion on behalf 
of the complainants for a preliminary in- 
junction to restrain the publication of the 
book of the respondent, named in the bill, 
and answers, and affidavits; and having 
heard the arguments of counsel, and deliber- 
ated on the same, do order that the injunc- 
tion prayed for be not granted. And it is 
further ordered, that the case stand referred 
to Master Commissioner Mansfield, for exam- 
ination and report— that is to say: 

' 1. Whether the book of Mr. Holcombe eon- 
tains any portion, and if so, what portion, 
of the commentaries of the late Justice Sto- 
ry, described in the bill, showing fully the 
similarities or coincidences of the book of 
the respondents, with the commentaries, as 
well in arrangement and plan as in matter; 
and whether, in the points of coincidence be- 
tween the two books, in the matter, plan, or . 
arrangement, in which the similarity, if any, 
is found, was original in the commentaries 
of Judge Story. 

' 2. Whether the book of the defendants is a 
fair and bona fide abridgment of the com- 
mentaries of the complainant, or a colorable 
one, calculated to supersede the use of the? 
commentaries to any considerable extent. 

3. Upon such other matters, relating to the 
matters in controversy, as either party may 
request him to examine and report upon. 
And in making said report, the said master 
may use the original papers on file, or such 
as either party may place on file, and may, 
in aid of his examination, summon such per- 
sons as he may deem expedient, and report 
the testimony so taken, if any, to the next 
term of this court The said master may 

' rReported by Hon. John McLean, Circuit 
•lustice.] 



proceed to said examination at any time 
agreed upon by the parties; or, in ease no 
such agreement is entered into, then at such 
time as the said master may fix, giving the 
amount of the parties at least ten days* no- 
tice of such time. Either party may proceed 
to take testimony for the final hearing of the 
cause, as they might do if this order of ref- 
erence had never been made. And for the 
coming in of the report, and further proceed- 
ings in the premises, this cause stands con- 
tinued. 

[The master reported, and the complainants 
filed exceptions. The cause was argued and de- 
cided on its merits. Case No. 13,497.] 
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STORY V. HOLCOMBE et al. 

[4 McLean, 306; i 5 West.- Law J. 145.] 

Circuit Court, D. Ohio. Nov. Term, 1847. 

COPrRIGHT — AbRIDOM ENT— COSIPILATION — PART 
INPKINGEMENT. 

1. Every abridgment of a work, however fair, 
does more or less affect the sale of the original 
work. 

2. The theory that such a work adds to the 
value of the original work, by making it more 
extensively known, is unfounded in fact. A 
copyright of an author should be protected by 
the same rule that applies to a patented ma- 
chine. ' 

[Cited in Lawrence v. Dana, Case No. 8,136.] 

3. Any machine, however differently con- 
structed, which acts upon the same' principle, 
violates the patent. 

[Cited in Drury v. Ewing, Case No. 4,095.] 

4. A fair abridgment contains the principle 
of the original work. A compiler or reviewer 
can not extract from an author so as to con- 
vey the same knowledge as the original book. 

[Cited in Lawrence v. Dana, Case No.. 8,136.] 

5. There is a clear distinction between an 
abridgment and a compilation. The abridg- 
ment necessarily adopts the same arrangement, 
and conveys the same knowledge in a condensed 
form. 

6. A compiler can neither adopt the arrange- 
ment, nor convey by his extracts the same 
knowledge. 

[Cited in Greene v. Bishop, Case No. 5,763.] 

7. A fair abridgment, though it injure the 
sale of the original book, is lawful. 

8. The same effect, by a compiler, renders his 
work unlawful. 

9. The intent with which extracts are made, 
can be of little or no importance. 

[Cited in Harper v. Shoppell, 26 Fed. 520.] 

10. A part of a book may he an infringe- 
ment, and the other parts not. 

[Cited in Greene v. Bishop, Case No. 5,763: 
Lawrence v. Dana, Id. 8,136.] 

11. In such a case the relief will only extend 
to the part considered to be an infringement. 

[Cited in Greene v- Bishop, Case No. 5,763; 
Lawrence v: Dana, Id. 8,136; West Pub. 
Co. V. Lawyers* Co-Operative Pub. Co., 
64 Fed. 364.] 

■ i - 

1- [Reported by Hon. John McLean, Circuit 
Justice.] ■ 
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2 [Complainants are executors of Josepli 
Stoiy, deceased, wlio was tbe author and 
proprietor of tlie eopyriglit of "Commentaiies 
on Equity Jurisprudence." Defendants are 
the authoi-s and publishers of "An Inti'oduc- 
tion to Equity Jurisprudence, on the Basis 
of Story's Commentaries." The bill alleges 
that the latter is an infringement upon the 
former In three respects: (1) That the worli 
is derived from the Commentaries; (2) that 
its plan, combination, and arrangement of 
materials, are copied therefrom;- (3) that the 
one is pirated from the other. The prayer 
is for an injunction, account, surrender of 
copies, and general relief. Defendants an- 
swer, admitting title in plaintiffs, but deny- 
ing tlie charge of infringement. They allege 
that their work is a fair and bona fide abridg- 
ment of the Commentaries, such as they havo 
a right to make. General replication. At 
the July term, 1846, after argument, on mo- 
tion for a preliminary injunction, the case 
was referred to E. D. Mansfield, a special 
master commissioner, to report upon the usu- 
al matters required in such cases, in order 
to enable the court to determine how much, 
if any, of defendants' work, is a piracy from 
the plaintiffs' work. [Case No. 13,496.] The 
master reported, and the complainants filed 
exceptions, denying that the facts were (jor- 
reetly found, and alleging that the report 
was indefinite and argumentative. But these 
exceptions were waived at the hearing. 

[The two principal questions presented by 
the argument w^ere: (1> Whether, in this 
countiy, even a fair abridgment of a scientif- 
ic work, is the subject of copyright. (2) If 
so. whether the work of defendants is a fair 
abridgment of the work of complainants. 

[T. Walker and J. C. Wright, for complain- 
ants. 

[J. P. Holcombe and W, T. Gholson, for 
d^'fendants.] 2 

McLEAN, Circuit Justice. The plaintiffs 
in this case complain that the defendants, in 
printing and publishing, "An Introduction to 
Equity Jurisprudence, on the Basis of Sto- 
ry's Commentaries, etc., by James P. Hol- 
combe," have infringed the copy right in 
.Judge Story's "Commentaries on Equity Ju- 
risprudence," and they pray that the defend- 
ants may be enjoined, etc. The defense set 
up is, that the work complained of is a bona 
fide abridgment of the Commentaries. The 
special master, to whom both works were 
referred, reports, that "the chapters and tbe 
subjects are the same in both." He states 
that the "Equity Jurisprudence" of Judge 
Story contains one thousand eight hundred 
and fifty-six octavo pages, including notes; 
and that the "Introduction to Equity," by 
Mr. Holcombe, contains three hundred and 
forty-eight octavo pages, including notes. 
That "a page in Holcombe contains a fittle 
more than one of Story; that, reduced to the 

2 [From 5 West. Law J. 145.] 



same sized page, the ratio in the amount oJ 
matter in Holcombe's book to that of Stoiy, 
is about in the relation of two to nine; that, 
in the entire work of Storj% there are two 
hundred and twenty-six pages, constituting 
nearly an eighth part, on wljich there is 
some matter which has been extracted in the 
same language, or very nearly so, into the 
book of Mr. Holcombe. This matter com- 
prises eight hundred and seventy-nine lines 
of Mr. Holcombe's book, which is about 
equivalent to twenty-four pages of Holcombe 
and thirty of Story, which makes one-fif- 
teenth part of Holcombe and one-sixtieth of 
Story. This matter is found in scattered 
paragraphs in the first third of Holcombe's 
book." And the master states, that "all the 
other portions of the 'Equity .Tuiisprudence' 
of Judge Story have been abridged by Mr. 
Holcombe without any transcription of the 
common language or words of Story, The 
part so abridged by Holcombe comprehends 
two-thirds of his book." The first hundred 
pages of ilr. Holcombe's book, which com- 
prises ten chapters, contain about two thou- 
sand lines, exclusive of notes, about nine 
hundred of which are copied from Judge 
Stoiy's Commentaries. From the succeeding 
chapters of Story, Mr. Holcombe. has copied 
certain passages; but generally he has 
abridged the matter so as to reduce it, in his 
own language, to a small space. Veiy few, 
if any of the notes are taken from Stoiy. 
After a veiy able and laborious examination 
of the two works, the special master comes 
to the conclusion that there is no infringe- 
ment; but that the work of Holcombe is a 
fair abridgment of the Commentaries of 
Judge Story. It was agreed that the cause 
should be argued and decided on its merits, 
and not on exceptions to the report of the 
ma ater. 

This controversy has caused me great anx- 
iety and embarrassment. On the subject of 
copyright, there is a painful uncertainty in 
the authorities; and indeed there is an in- 
consistency in some of them. That the com- 
plainants are entitled to the copyright which 
they assert in their bill, is not controverted 
by the defendants. The decision must turn 
on the question of abridgment. If this were 
an open question, I should feel little difficul- 
ty in determining it. An abridgment should 
contain an epitome of the work abridged— 
the principles, in a condensed form of the 
original book. Now it would be difficult to 
maintain that such a work did not affect the 
sale of the book abridged. The argument 
that the abridgment is suited to a different 
class of readers, by its cheapness, and will 
be purchased on that account by persons un- 
able and unwilling to purchase the work at 
large, is not satisfactory. This to some ex- 
tent may be true; but are there not many 
who are able to buy the original work, that 
will be satisfied with the abridgment? What 
law library does not contain abridgments 
and digests, from Viners and Comyns down 
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to the latest publications. The multiplica- 
tion of law reports and elementary treatises, 
creates a demand for abridgments and di-, 
gests; and these being obtained, if they do 
not generally, they do frequently prevent the 
purchase of the woi-ks at large. The reason- 
ing on which the right to abridge is founded, 
therefore, seems to me to be false in fact. It 
does, to some extent in all cases, and not un- 
frequently to a great extent, impair the 
rights of the author— a light secured by law. 

The same rule of decision should be applied 
to a copyright as to a patent for a machine 
The construction of any other machine which 
acts upon the same principle, however its 
structure may be varied, is an infringement 
on the patent. The second machine may be 
recommended by its simpUcity and cheap- 
ness; still, if it act upon the same principle 
of the one fii-st patented, the patent is vio- 
lated. Now an abridgment, if fairly made, 
contains the principle of the original work, 
and this constitutes its value. Why, then, 
in reason and justice, should not the same 
principle be applied in a case of copyright as 
•in that of a patented machine? With the as- 
sent of the patentee, a machine acting upon 
tbe same principle, but of less expensive 
structure tlaan the one patented, may be 
built: and so a book may be abridged by the 
author, or with his consent, should a cheaper 
work be wanted by the public. This, in mj' 
judgment, is the ground on which the rights 
of the author should be considered. 

But a contrary doctrine has been long es- 
tablished in England, under the statute of 
Anne, which, in this respect, is similar to our 
own statute; and in this country the same 
doctrine has pi'evailed. I am, therefore, 
bound by precedent; and I yield to it in this 
instance, more as a principle of law, than a 
rule of reason or justice. 

The infringement of a copyright does not 
depend so much upon the length of the ex- 
tracts as upon their value. If they embody 
the spirit and the force of the work in a few 
pages, they take from it that in which its 
chief value consists. This may be done to 
a reasonable extent by a reviewer, whose ob- 
ject is to show the merit or demerit of the 
work. But this privilege can not be so exer- 
cised as to supersede the original book. 
Bramwell v. Halcomb, 3 Mylne & C. 737; Fol- 
som V. ilarsh [Case No, 4,901]. In the lan- 
guage of Godson (page 352), the extracts 
must not be made too freely. Sufficient may 
be taken to form a correct idea of the whole; 
but no one is allowed, under the pretense of 
quoting, to publish either the whole or the 
principal part of another man's composition; 
and therefore a review must not serve as a 
substitute for the book reviewed. If so much 
be extracted, that the article communicates 
the same knowledge as the original work, 
it is an actionable violation of literary prop- 
erty. Wilkins v. Aikin, 17 Ves. 422; Row- 
orth V. Wilkes, 1 Camp. 97. In Folsom v. 
Marsh [supra] it is said: "No one can doubt 



that a reviewer may fairly cite largely from 
the original work, if his design be really and 
truly to use the passage for the purposes of 
fair and reasonable criticism. On the other 
hand, it is as clear, that if he thus cites the 
most important parts of the work, with a 
view not to criticfse, but to supersede the 
use of the original work, and suhstitute the 
review for it, such a use will be deemed in 
law a piracy." This doctrine seems to con- 
sider the intention with which the citations 
are made as necessary to an infringement. 
In Gary v. Kearsley, 4 Esp. 170, Lord Ellen- 
borough takes the same view. But I can 
not perceive how the Intention with which 
extracts are made, can bear upon the ques- 
tion. The inquiry is, what eftect must the 
extracts have upon the original work. If 
they render it less valuable by superseding 
its use, in any degree, the right of the author 
is infringed: and it can be of no importance 
to know with what intent this was done. 
Extracts, made for the purpose of a review, 
or a compilation, are governed by the same 
rule. In neither case can they be extended 
so as to convey the same knowledge as the 
original work. 

But the great question in the case is, 
whether the book of Mr. Holcombe is a fair 
abridgment of that of Judge Story. The 
word abi'idged means "to epitomize," "to re- 
duce," "to contract." In Strahan v. Newber- 
ry [In re Newbery], LofEt, 773, Chancellor 
Apsley said, "to constitute a true and proper 
abridgment of a work, the whole amount 
must be preserved in its sense, and then the 
act of abridgment is an act of the under- 
standing, employed in carrying a larger work 
into a smaller compass." In this view Mr. 
Justice Blackstone concurred, who seems to 
have been consulted by the chancellor. Mr. 
Justice Story says, in Folsom v. Marsh: "So 
it has been decided, that a fair and bona fide 
abridgment of an original work, is not a 
piracy of the copyright of the author; but 
then, what constitutes a fair and bona fide 
abridgment, in.the sense of the law, is one of 
the most difficult points, under particniar 
circumstances, which can arise for judicial 
discussion. It is clear, that a. mere sdection, 
or different arrangement of parts of the origi- 
nal work, so as to bring the work into a 
smaller compass, will not be held to be such 
an abridgment. There must be real substan- 
tial condensation of the materials, and in- 
tellectual labor and. judgment bestowecl. 
tliereon, and not merely the facile use of 
the scissors, or extracts of the essential 
parts, constituting the chief value of the 
original work." In Gyles v. Wilcox, 2 Atk. 
143, Lord Hardwicke said: "Where books are 
colorably shortened only, they are undoubt- 
edly within the meaning of the act of parlia- 
ment, and are a mere evasion of the statute, 
and can not be called an abridgment." 

A fair abridgment of any book is consider- 
ed a new work, as to write it requires labor 
and exercise of judgment. It is only new in 
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-the sense that the view of the author is given 
in a condensed form. Such a work must 
not only contain the arrangement of the book 
abridged, but the ideas must be taken from 
its pages. It must be in good faith an abridg- 
ment, and not a treatise, interlarded with 
citations. To copy certain passages from a 
book, omitting others, is in no just sense an 
abridgment of it. It makes the work shorter, 
but it does not abridge it. The Judgment is 
not exercised in condensing the views of the 
author. His language is copied, not condens- 
ed; and the views of the writer, in this mode, 
can be but partially given. To abridge is to 
preserve the substance, the essence of the 
work, in language suited to such a purpose. 
Gould's Abridgment of Allison's History of 
Europe gives aU the material facts of the 
original work, covering the whole line of the 
narrative: and this, in a legal sense, may 
be called an abx'idgment. 

In the argument it was insisted, that an 
clementai-y work is not a px'oper subject for 
abridgment. There may be works which are 
not susceptible of this process. Treatises on 
the exact sciences may constitute an excep- 
tion; but works on law, elementary or other- 
wise, are not within the exception. Hale's 
Pleas of the Crown, Blackstone's Commen- 
taries, and Kent's, have been abridged, and 
other works of a similar character. What is 
the character of the work complained of? 
Upon its title-page it does not purport to be 
an abridgment, but "An Introduction to 
Equity Jurispnidence, on the Basis of Story's 
Commentaries;" and in the preface the au- 
thor says: "It is not intended to supply the 
place of the Commentaries, with any class of 
readers, but to serve simply as an introduc- 
tion, a companion and a supplement to their 
study. The text is substantially an abridg- 
ment of that work. The same general plan 
and an-angement has been pursued, and the 
elementary principles which are supposed to 
possess most practical value, selected and 
presented, with appropriate illustrations, in 
a greatly condensed form. The author has 
felt at liberty to make very considerable al- 
terations and additions (entirely, however, 
of an elementary character), believing that 
this course would not diminish, but increase 
the adaptation of his own work, to be a 
companion to the study of the Commenta- 
ries." If this book were intended to be a 
mere abridgment of the Commentaries, the 
. isLCt is not indicated in the title. Within my 
knowledge no abridgment has been made of 
any book which has not been so entitled. An 
introduction may be an exordium, a preface, 
or the preliminary part of a book; but it is 
not an abridgment. The author says "the 
text is substantially an abridgment of the 
Commentaries;" but he also says, that "he 
has felt at liberty to make very considerable 
alterations and additions." Alterations of 
the original work, and additions to the text, 
are not appropriate to an abridgment. In 
saying, thereforCj that "the test is substan- 



tially an abridgment," Mr. Holcombe could 
have meant nothing more than that, in writ- 
ing his book, he followed the an-angeqaent 
of the Commentaries, extracting certain 
parts, condensing others, with "very consid- 
erable alterations and additions" of his own. 
A supplement to the Commentaries, which 
Mr. Holcombe says, in some sense is the char- 
acter of his work, may supply defects in 
the original; but it can in no sense be con- 
sidered an abridgment. This remark seems 
to have been made in reference to the notes 
added by the author. 

It may not be essential to exclude extracts 
entirely from an abridgment; but in making 
extracts merely, there is no condensation of 
the language of the author, and consequently 
there is no abridgment of it. Much looseness 
is found in the decisions upon this subject. 
Some of the judges would seem to consider, 
that where a book is- greatly reduced in its 
size, though made up principally of extracts, 
it is an abridgment. In a book of reports, 
such as "Bacon's Abridgment," the language 
of the court is necessarily adopted often to 
show the principle of the decision. But the 
same necessity does not exist, and the same 
license can not be exercised in abridging an 
elementary work. In the case of the as- 
signees of Dodsley v. Kinnersley, 1 Amb. 
402, it was held, that abstracts made from a 
tale written by Johnson, called the "Prince of 
Abyssinia," did not infringe the copyright; 
but that decision was much influenced by the 
fact, that the author himself had published 
similar abstracts in a periodical paper. In 
Emerson v. Davies [Case No. 4,43G], Judge 
Story says: "To amount to an infringement, 
it is not necessary that there should be a 
complete copy or imitation in use throughout; 
but only that there should be an important 
and valuable portion which operates injuri- 
ously to the copyright of the plaintiff." 

All the authorities agree that to abridge re- 
quires the exercise of the mind, and that 
it is not copying. To compile is to copy from 
various authors into one work. In this the 
judgment may be said to be exercised to 
some extent in selecting and combining the 
extracts. Such a work entitles the compiler, 
under the statute, to a right of property. 
This right may be compared to that of a 
patentee, who, by a combination of known 
mechanical structures, has produced a new 
result. 

Between a compilation and an abridgment, 
there is a clear distinction; and yet it does 
not seem to have been drawn in any opinion 
cited. A compilation consists of selected ex- 
tracts from different authors: an abridgment 
is a condensation of the views of the author. 
The former can not be extended so as to con- 
vey the same knowledge as the original work: 
the latter contains an epitome of the work 
abridged and consequently conveys substan- 
tially the same knowledge. The former can 
not adopt the arrangement of the works cited; 
the latter must adopt the arrangement of the 
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Tvork abridged. The former infringes the 
■copyright, if matter transcribed, -when pub- 
lished, shall impair the value of the original 
book: a fair abridgment, though it may in- 
jure the original, is lawful. 1 Brown, Ch. 
451; Gyles v. Wilcox, 2 Atk. 141. There is, 
then, a right which the abridger may exer- 
cise, far beyond that of a mere compiler. His 
labor is of a different kind, and of la higher 
order. It is therefore important that the 
works of these two characters should not be 
so blended as to place them upon the same 
footing: and yet in many of the decisions, 
no distinction is made between them. The 
same facts and reasoning are applied indis- 
•criminately to both cases; and not unfre* 
quently there is a confusion in the argument, 
which tends more to perplex than to enlighten 
the reader. In the case of Folsom v. Marsh, 
above cited, Mr. Justice Story says: "It 
seems to me, therefore, that is a clear inva- 
sion of the right of property of the plaintiffs, 
if the copying of parts of a work, not con-' 
stituting a major part, can ever be a viola- 
tion thereof; as, upon principle and author- 
ity, 1 have no doubt it may be. If it had 
been the case of a bona fide abridgment of 
the work of the plaintiffs, it might have ad- 
mitted of a very different consideration." It 
is said that in many parts of the Commentaries 
there are citations from other works. This is 
true. And who could write a book entirely 
new upon jurisprudence? Principles, not fa- 
miliar to the profession, could be of little val- 
ue and of no authority. No author, by copy- 
ing from others, can withdraw from general 
use, that which has been given to the public. 
Judge Story did not intend LiS book to be an 
abridgment, but a treatise on jurisprudence; 
and the approbation of this work by the pro- 
fession, in this country and in England, is 
high evidence of its merit, and of the great 
learning and ability of the author. 

Whatever doubts may have been formerly 
entertained, it is now clear, that a book may, 
in one part of it, infringe the copyright of 
another book, and in other parts be no in- 
fringement; and in such a case, the remedy 
will not be extended beyond the injury. Lord 
Hardwicke once laid down a doctrine con- 
trary to this; but that opinion has been over- 
iniled by subsequent decisions. Nearly on^ 
half of the text, in the first hundred pages of 
Mr. Holcombe's book, appears to have been 
extracted from Story. That this was done by 
him under a conviction that he was exer- 
cising a common right, no one acquainted 
with his legal talent and honorable bearing, 
can doubt. But these constitute no criterion 
for the decision of the case. That the view 
of Mr. Holcombe in this respect, is not with- 
out a seeming sanction, in the opinion of some 
judges, is admitted. To class these extracts 
under the head of "Abridgment," would seem 
to be a perversion of terms. Whatever else 



this part of Mr. Holcombe's book may be call- 
ed, it is not an abridgment. With greater 
propriety it may be called a compilation, as 
the extracts contained in it are taken from 
various authors. As a compilation, this part 
of the book must be considered an infringe- 
ment of the right of the plaintiffs, by the co- 
pious extracts made from the Commentaries, 
and the classification of the subjects copied 
from them. So far as citations are made in 
the Commentaries, Mr. Holcombe had a right 
to go to the original works, and copy from 
them; but he could not avail himself of the 
labor of Judge Story, hj copying the extracts 
as compiled by him. This is a well estab- 
lished principle. Nor could he copy the plan 
or arrangement of the subjects in the Com- 
mentaries. It is said there can be no copy- 
right in a plan, distinct from the work itself, 
any more than there can be a copyright in an 
idea. This is admitted: but the words in 
which an idea is expressed, is a subject of 
property; and so is the classification of the 
subject discussed. 

Looking at the smallness of Mr. Holcombe's 
book, in comparison of that from which it 
was principally taken, one might suppose that 
the former was a short abridgment of the 
latter. But this comparison of size or num- 
ber of pages, affords no guide to a proper 
decision. The character of the work must 
depend upon its matter: and it would seem 
from the considerations stated, that the first 
J third part of Mr. Holcombe's book, includ- 
ing one hundred pages, can not be justly and 
legally called an abridgment, as it does not 
possess the essential ingredients of such a 
work; and that, viewing it as a compilation, 
it is an infringement of the plaintiffs' right, 
on the ground that the plan, of the Commen- 
taries is copied; and also for the reason that 
the extracts extend beyond the proper limit 
for such a work. The remaining two thirds 
of the book may be comprehended under a 
liberal construction of an abridgment. The 
matter is greatly condensed by Mr. Holcombe 
in his own language, and in a manner highly 
creditable to him. 

The prayer of the bill as to the first hun- 
dred pages, is granted. I have been brought 
to this result reluctantly, being sensible that 
the motives of Mr. Holcombe were honorable, 
and that there was no intention on his part, 
unjustifiably, to appropriate the labors of 
Judge Story to his own advantage. In this 
view, I can not refrain from saying, that an 
adjustment of the controversy by the parties 
themselves, would be extremely gratifying to 
me; and, from my Intimate knowledge of the 
eminent qualities of my lamented brother, and 
I will add, of his unbounded respect for talent 
and high character, that I can not be mis- 
taken in saying, if he were living, an amica- 
ble adjustment would be most gratifying to 
him. 
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Case Wo. 13,498. 

STOTESBURY et al. v. OADWALLADER 
et al. 

[31 Leg. Int. 229; i 10 Pliila. 281.] 

District Court, D. Pennsylvania. July 11, 
1874. 

Baskkuptct — Suits by Assigxeb — Form of Ac- 
tion — Equity Jurisdictiom. 

[1. It is no objection to the assignee's bring- 
ing a suit to recover assets in the form of a 
creditors' bill, that there are also other credit- 
ors of the defendants; for in such a bill com- 
plainant sues as one of a class for the benefit 
of all members thereof who may become par- 
ties.] 

[2. In a suit brought by an assignee to re- 
cover assets alleged to belong to a bankrupt 
corporation, the subjects of litigation were 
classified by the court under three heads: (1) 
Propex'ty and effects traceable as investments, 
products, or substitutes of the funds of the cor- 
poration, in which no defendant had any pre- 
tense or color of beneficial ownership; (2) prop- 
erty and effects acquired with funds of uncer- 
tain source, but as to which the burden of proof 
was on the defendants to show a beneficial in- 
terest therein; (3) property and effects which 
were apparently the property of one of the de- 
fendants, and as to which the burden was on 
complainant to show the contrary. Held that, 
in view of this threefold character, the case 
was a proper one for equitable investigation 
and remedies.] 

[This was a libel in equity by Stotesbui-y 
and others, assignees of the Franklin Sav- 
ings Fund Society, bankrupts, against Cyrus 
Gadwallader and others.] 

CADWALADER, District Judge. This 
case was heard upon the bill, and amended 
and supplemental bill, and upon the answers 
of certain defendants, and the respective 
replications and upon certain proofs adduced, 
among which was the examination of the 
defendant, Cyrus Gadwallader, in the court 
of bankruptcy, «S:c. Whereupon the court, 
after hearing counsel, was of the opinion 
that the subjects of the litigation might be 
considered under three heads, to wit: 1st. 
Property and effects traceable, as invest- 
ments, products or substitutes of the funds 
of the bankrupt coiToration, and in which 
no defendant has any pretence or color of 
beneficial interest. 2d. Properties and effects 
acquired with funds of uncertain source, but 
as to which the burden of proof is on the 
defendants, who hold the apparent legal es- 
tate, to show that the same are not bene- 
ficially the bankrupt corporation's. Sd. 
Property and effects which from the date 
or mode of their acquisition are apparently 
the defendant, Cyrus Cadwallader's. and as 
to which the burden of proof is on the com- 
plainants to establish the contrary. The 
eouit was further of the opinion that the 
complainants are entitled to an immediate 
decree under the firet and second beads, but 
that as the pleadings now stand such decree 
could not be carried into effect without an 
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inquiry under each head before a master. 

Under the third head the complainants 
would not have any relief, as the bill is now 
di-awn. But it is amendable (and the case 
has been discussed by counsel, as if it had 
already been amended) by being converted 
under this head into a creditor's bill. This 
will be explained. The answer of the de- 
fendant, Cyrus Gadwallader, suggests what, 
at first view, might seem to impede any ac- 
tion of the complainants under a creditor's 
bill. He suggests that there are other ci'ed- 
itors who ought not to be affected by such a 
bill. The answer to the objection is that 
the complainants in such a bill would sue 
as one of a class, and would sue in this re- 
spect as well on their own behalf as on that 
of all other creditors who may become par- 
ties or may otherwise establish their I'ight to 
pailieipate in the avails of the suit under 
this head. If it be further objected that 
execution at law would be the only proper 
remedy under this head, the exti'aordinary 
peculiarities of the case furnish an answer 
to the objection. 

The answer is, that the complainants are 
(under the three-fold character of tlie sub- 
jects) frastrated of all present available re- 
course at law, by reason of the necessity of 
equitable investigation for the discovery and 
ascertainment of the proposed classification 
of the subjects. This, I think, makes the 
case a proper one for equitable redress 
throughout. It is the only means of obtain- 
ing prompt relief. 

From what has appeared of the propor- 
tional amount of the other debts, which is 
comparatively very small, I incline to think 
that a determination of the whole contro- 
versy as to the three subjects might be 
speedily reached without undue sacrifice by 
the complainants of any right of the general 
body of the creditors in bankruptcy. There 
is no inconsistency in the complainants 
claiming both as beneficiaries and as cred- 
itors, and their claim in the latter capacitj' 
is good until they obtain satisfaction by pay- 
ment in the former capacity. Now their 
amendments, as proposed, may be made by 
giving in this alternative such an aspect to 
their bill as to cover contingently all the sub- 
jects of litigation as to which any possibili- 
ty of doubt can be reasonably suggestable. 
In this form of a creditors' bill a decree 
can, perhaps, be made at once, dispensing 
with inquiries before the master under the 
first and second heads, and for the benefit of 
other creditors of this defendant, giving to 
the bill the character of a creditors' bill 
throughout. But on this point a final opinion 
cannot be pronounced without seeing the pro- 
posed amendment, and a draught of the de- 
cree proposed, and perhaps a draught also of 
the conveyances, by which effect is to be 
given to such decree. Of coui*se there can 
be no reservation of any benefit to this de- 
fendant, Cyrus Gadwallader, or to any of 
his family, as voluntary beneficiaiies. But it 



[23 Fed. Cas. page 177J 



(Case No. 13,500) STOUGHTON 



lias been said that his wife is Tvilling, for -a 
small consideration, to unite in the convey- 
ances in such manner as to bar her dower. 
If, for an amount not exceeding that which 
has been named, she will so unite, it wo aid 
be a very Judicious payment on the part of 
the complainants. She cannot be compelled 
to unite in the conveyances, and if her dow- 
er could, in Pennsylvania, be defeated, as 
perhaps it might be by forcing sales under 
the present bill, and its proposed amendment, 
this could not be done without increased ex- 
pense, delay and complexity. 



STOTT (KRAFT v.). See Case No. 7,929. 

STOTT (UNITED STATES v.). See Case 
No. 16,403. 



Case No. 13,499. 

STOUGH V. HATCH. 

[16 Blatcnf. 233; i 8 Reporter, 7; 20 Alb. Law 
J. 78.] 

Circuit Court, E. D. New York. May 1, 1879. 

E.EM0VAI. OF Causes — When Removable. 

A cause was noticed for trial by the plaiutiff, 
at a term of the state court, and a note of is- 
sue for that term was filed by the plaintiff. 
Both parties consented that the cause go off for 
the term, and it was not tried. After the term 
expired the defendant removed the cause in- 
to this court, under the act of Slarch 3, 1875, 
(18 Stat. 470:) HcM, that the removal was not 
in time, not having been made before or at 
"the term at which said cause could be first 
tried." 
[Cited in Forrest v. Edwin Forrest Home, 1 
Fed. 462; Wheeler v. Liverpool, L. & (3-, 
Ins. Co., 8 Fed. 198; Johnson v. Johnson, 
13 Fed. 193.] 
[Cited in Eldred v. Becker, GO Wis. 45, 18 
N. W. 642; Fii-st Nat. Bank v. Conway, 67 
AVis. 218, 30 N. W. 218.] 

[This was a motion by Charles J. Stough 
against Asa L. Hatch. Heard on motion to 
remand,] 

Theodore Hinsdale, for plaintiff. 
Turner, Lee & McClure, for defendant. 

BENEDICT, Disti-ict Judge. This cause 
was upon the calendar of causes for trial, 
at the circuit of the supreme court of the 
state, at the January term, 1879. It was no- 
ticed for trial at that term, by the plaintiff, 
and a note of issue for that term was filed by 
the plaintiff. It was not ti-ied at that term, 
both sides having consented that the cause 
go off for the term. After the expiration of 
that term, application was made to the state 
court to remove the cause to this court, 
which application was granted. The plain- 
tiff now moves this court to remand the 
cause to the state coui-t, on the ground that 
the application to remove was made too late. 
This motion must be granted. The January 
term, 1879, was "the term at which said 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 
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cause could be first tried," within the mean- 
ing of the act of March 3, 1875 (IS Stat. 470,) 
for the cause was at issue, duly noticed for 
trial, and subject to be tried on its merits at 
that term. That the parties were not pre- 
pared for a trial at that term, and consented 
that the cause go off the calendar for that 
term, are facts that do not affect the ques- 
tion here. 
Motion granted. 



Case No. 13,500. 

STOUGHTON v. DIMICK. 

[3 Blatchf. 356; i 18 Law Rep. 557; 29 Vt. 
535.] 

Circuit Court, D. Vermont. Oct. Term, 1835. 

Neutrality — Seizuue by Military Officek— 
Personal Liability — Limitat?on of Actions. 

1. Where an officer belonging to a military 
force ordered out by the president, under the 
8th section of the neutrality act of March 10, 
1838 (5 Stat. 214), "to prevent the violation and 
to enforce the due execution" of the act, and 
instructed by his commanding general to exe- 
cute that purpose, seized property, as a pre- 
cautionary means to prt^ent an intended viola- 
tion of the act, with a view of detaining it un- 
til an officer having the power to seize and hold 
it, for the purpose of proceeding with it in the 
manner directed by the statute, could be pro- 
cured and act in the matter: Held, that the 
seizure was lawful. 

2. Where the property so seized by such offi- 
cer was a vessel, which was not intended to 
pass the frontier herself, but was laden with 
arms and munitions of war, which were intend- 
ed to be transported across the frontier, for 
the use of insurgents in Canada, then in arms, 
near the line, against Great Britain, and the 
vessel was wrecked the same night, without any 
fault on the part of the officer: Held, that an 
action of trover. for the vessel could not be 
sustained against him. 

3. Circumstances stated under which a plain- 
tiff is chargeable with knowledge of the ex- 
istence of attachable property of a defendant 
in the state of Vermont, so as to cause the 
statute of limitations of that state to run in 
favor of the defendant, even though he be per- 
sonally absent from the state. 

This was an action of ti'over [by De Clan- 
cy Stoughton against J«stin Dimick] to re- 
cover the value of a vessel taken and de- 
tained by the defendant while acting in the 
capacity of a military officer, under the act 
of congi-ess of March 10, 1838 (5 Stat. 212), 
commonly called the "Neutrality Act." The 
defendant pleaded not guilty, and the statute 
of limitations. A verdict was rendered for 
the plaintiff, with damages assessed, upon 
the issue joined on the former plea, and for 
the defendant on the issue growing out of 
the latter plea. The verdict was taken sub- 
ject to the opinion of the court on the law 
arising upon the facts proved, and was to 
stand, or be altered or amended, and judg- 
ment to be rendered thereon, or to be set 
aside and a new trial to be granted, accord- 
ingly as that opinion might be, 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 
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0. Stevens, for plaintiff, 

Lucius B. Peck, Dist. Atty., for defendant. 

PRENTISS, District Judge. Two ques- 
tions arise in tliis case: (1) Whetlier tlie de- 
fendant liad autliority to talie and detain the 
vessel; (2) whether the action is barred by 
the statute of limitations. 

1. Admitting that no officer but one of 
those mentioned in the first section of the 
act of 1838, a collector, naval officer, survey- 
or, inspector of the customs, marshal, depu- 
ty-marshal, or other officer specially empow- 
ered by the president for the purpose, — 
could make a seizure, properly speaking, un- 
der the act, or, in other words, could take 
property for the purpose of holding and pro- 
ceeding with it in the manner prescribed by 
the act, the question still remains, whether 
the defendant, 'by taking the vessel in ques- 
tion into his possession, under the circum- 
stances, and in the manner and for the pur- 
pose he did, assumed unauthorized power, 
and is, consequently, liable to the plaintiff 
for it. 

By the 8th section of the act, it was made 
lawful for the president, or such person as 
he might empower for the purpose, to em- 
ploy such part of the land or naval forces 
of the United States, or of the militia, as 
should be necessary "to prevent the viola- 
tion, and to enforce the due execution," of 
the act. Under instructions from the presi- 
dent, and pursuant to the power thus given 
to him, a military force, by orders issued by 
the secretary of war, was placed at differ- 
ent points upon the Northern frontier— at 
Niagara, at Sackett's Harbor, and at Platts- 
burgh, on Lake Champlain. The defendant 
was a captain in the army, stationed at the 
latter place, and was ordered, by the com- 
manding general of the station, to take post, 
with his company, at Rouse's Point, on the 
lake, near the frontier line, for the pur- 
poses mentioned in the section just referred 
to, with instructions faithfully to execute 
those purposes. Under the orders thus given 
to him, and while stationed at the post so 
assigned to him, the defendant, at Cham- 
plain, a port a short distance this side of the 
line, took possession of the vessel. The ves- 
sel was fastened to the dock, but was wreck- 
ed and desti'oj'ed, in the night of the same 
day, by a storm, so that it could no longer 
be the subject of detention, of re-delivery, 
or of any proceeding under the act. 

Though the destination of the vessel was 
only to Champlain, and she was not intend- 
ed to pass the line, she had arms and muni- 
tions of war on board, which were intended 
to be taken across the line, though by an- 
other conveyance, to and for the use of the 
insurgents in Canada, then in arms near the 
line. If the vessel herself, as the plaintiff 
would maintain, was not liable to seizure, 
not being, in fact, "about to pass the fron- 
tier," clearly, the arms and munitions of 
war on board of her, among which were 



eight tons of fixed ammunition, were so li- 
able; and these could not be seized and se- 
cured without, or otherwise than by, arrest- 
ing and taking possession of the vessel. 
And, even supposing that the military force, 
so far as concerned the seizure of property, 
was intended to act in aid of the civil au- 
thority, or rather of the civil officers men- 
tioned in the first section of the act, and that 
the commander of such force had not the 
power of seizure which those officers had, 
he might, at least, when necessary, take 
property, as a precautionary measure to pre- 
vent an intended violation of the act, and 
detain the property, until an officer having 
the power to seize and hold it for the pur- 
pose of proceeding with it in the manner di- 
rected, might be procured and act in the 
matter. Without such power, how could the 
militaiy force fully perform the duty as 
signed to it, or be effectually employed "to 
prevent the violation, and to enforce the due 
execution," of the act? In this view, which 
is, perhaps, a view more limited and restrict- 
ed than might be consistently taken, the de- 
fendant did not exceed the authority given 
him by the act; and, as it does not appear 
that the loss of the vessel was the conse- 
quence of any want of ordinary care on his 
part, he cannot be held liable for it. 

2. The plaintiff having, as appears from 
what has been said, no cause of action 
against the defendant, the question arising 
under the statute of limitations ceases to be 
of any importance in the case. Still, as that 
question has claimed and received considera- 
tion, it may be well to say a few words up- 
on it, rather than pass it over in entire si- 
lence. 

The statute of limitations of this state runs 
in favor of a party, although he be absent 
from and resides out of the state, if he have, 
to use the words of the statute, "known prop- 
erty within the state, which could, by the 
common and ordinarj* process of law, be at- 
tached." [Rev. St. 1839, c. 58, p. 307.] The 
meaning and intention are, that the statute 
shall not run in favor of a party who is not 
subject to process; but that, if he be sub- 
ject to process, either by being personally 
within the state, or having known attach- 
able property within it, the statute runs in 
his favor. 

It was settled by the supreme court of this 
state, in the case of Wheeler v. Brewer, 20 
Vt. 113, that actual knowledge of the prop- 
erty and of the defendant's title to it, need 
not be possessed by the plaintiff, if, by rea- 
sonable diligence, he would acquire that 
knowledge; but that, in order to wan-ant 
this inference, and thereby to bar the action, 
the defendant's ownership of the property 
must be notorious, to such an extent that it 
would not escape a reasonable search and 
inquiry on the part of the plaintiff. Taking 
this to be the law of the state, the inquiry 
here is, whether the defendant had such 
property, and whether the plaintiff, by rea- 
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«onable dUigence, migM have obtained 
knowledge of it. 

It appears that the defendant owned a 
.large and valuable farm, with stock upon it, 
in Bennington, in this state, situate about 
two miles west of the village, on the great 
I'oad to Albany, called and known as the 
"'Dimick Farm," and formerly occupied for 
many years by the defendanf^s father as a 
tavern stand. The farm consisted of two 
hundred acres, was of the value of six thou- 
sand dollars, and was conveyed to the de- 
fendant by his father, subject to a life es- 
tate in the father, by a deed duly executed 
and recorded in 1830. The father died in 
1839, and the defendant has ever since leas- 
ed the farm, with the stock upon it, to ten- 
ants, who have occupied it under him. Both 
farm and stock, during the whole time, have 
been set in the list, for the purpose of tax- 
ation, in the name of the defendant, with 
the name of the occupant, and were gen- 
erally known in the town, which, it is to be 
observed, was not only the seat of justice 
for the county, but a town otherwise of much 
note, to be the property of the defendant. 

In addition to these facts, it is to be borne 
in mind, that. Bennington, where the proper- 
ty was situate, was the dwelling-place of the 
family, while living, to which the defendant 
belonged, and the place where he was 
brought up, and where he might, if any- 
where, claim to have his domicile, though 
personally absent therefrom, except an oc- 
casional retm-n, during his long service in 
the army; and, taking all the facts together, 
it appears to us, that they well warrant the 
conclusion, that the plaintiff might, in the 
course of the six years allowed him for in- 
quiry, by using reasonable diligence and due 
means, have ascertained and attached the 
property- ' 

Such being our opinion upon the several 
questions involved in the ease, the defendant 
is, of course, entitled to judgment, and judg- 
ment must be ent^ed up for him on the ver- 
dict accordingly. 



Case ITo. 13,501. 

STOUGHTON et al. v. HILL. 

[3 Woods, 404.] 1 

Circuit Court, S. D. Georgia. April Term, 1877. 

Domicile — Enemy — Agest — Depkeoiated Cur- 
rency — Latvfdij Money. 

1. A domicile once acquired is presumed to 
continue. But this presumption does not pre- 
vail when its effect would be to impose upon 
the party the character of an enemy to his 
government- 

2. An agent, unless expressly authorized, can- 
not bind his principal by receiving in satisfac- 
tion of a note held by him for collection a great- 
ly depreciated currency which is not a legal 
tender. 

3. By a note of hand, made in Georgia, Feb- 
ruary 16, 1859, and due January 1. 1860, the 

1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 



payment of a certain number of dollars was 
promised. Held, that the word "dollars." as 
used in the note, meant dollars in lawful money 
of the United States. 

[This was a bill in equity by Stoughton & 
Peck against B. Hill.] Heard upon pleadings 
and evidence for final decree. The facts are 
stated in the opinion of the court. 

A. W. Stone and A. Sloan, for complainants. 

B. Hill, in pro. per. 

ERKSEXNB, District Judge. The bill alleges 
that the plaintiffs are the owners and holders 
of a promissory, note, purchased by them in 
due course of trade, before it became due, and 
of which the following is a copy: "Macon, 
Ga., February 16, 1859. On the first of Jan- 
uary, 1860, we promise to pay the Macon & 
Brimswick Railroad Company, or bearer, five 
hundred dollars. Value received. (Signed) 
Stubbs & Hill." And that, not bemg paid at 
maturity, they, on the 8th of January, 1860, 
placed it with Poe, Grier &. Poe,' attorneys at 
law, for collection. That this firm was sub- 
sequently dissolved, and the note remained 
with W. Poe for collection. That the defend- 
ant Hall, surviving partner of Stubbs & Hill, 
the makers, combined to defraud the plaintiffs, 
with one Daniells, receiver of the sb-calleid 
Confederate States,— who had got the note 
from said Poe, as the property of alien enemies, 
for sequestration,— and obtained possession of 
it- without payment of the same, or any part 
thereof, which fact has just come to the knowl- 
edge of the plaintiffs. That it is still in his 
possession, unless he has lost or destroyed it, 
and they ask that he be decreed to pay it, ac- 
cording to its tenor and effect. Hill answered 
the bill, and he and said Poe responded to cer- 
tain interrogatories. It may be here remarked 
that the allegation of fraud charged against 
Hill has not been established. On the con- 
trary, the evidence shows that he got posses- 
sion of the note in a business-like manner, and 
not otherwise. And if he received it from 
Poe— for there is no evidence that he received 
it from Daniells— under a mistake of his legal 
bability, it is his misfortune; nothing more. 
Hill states that Stubbs, in signing the note in 
the name of the firm, went beyond the scope 
of his authority; that it was given for railroad 
stock, which soon became worthless, and that 
he never heard of the note until the latter part 
of 1859, nor that Poe had it for collection imtil 
1862, when he promised to pay it, and did 
afterwards, on the 24th of December, 1863, 
pay it in Confederate treasury notes and state 
of Georgia treasury notes, and then received it 
from the hands of Poe, the attorney, who 
caimed the right to collect it; and that when 
he paid it he understood that the plaintiffs 
lived in this state when they traded for it, and 
supposed that they resided here when he took 
it up. And as to Daniells, the- receiver's con- 
nection with the note, Poe says Daniells com- 
pelled him to surrender it, as the property of 
alien enemies, for sequestiation by the Con- 
federate court, and that subsequently, on re- 
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ceiving the Confederate and Geoi-gia treasury 
notes from Hill, he turned them over to Dan- 
iells, who then delivered him the note, and he 
handed it to Hill; but he does not recollect 
whether the note had been sequestrated and 
confiscated or not. Hill says he attached the 
note to the plaintiffs' interrogatories, and has 
not seen it since. 

Upon a careful perusal of the evidence, I do 
not think it sustains the position of the de- 
fendant, that the plaintiffs had their domicile 
or fixed residence in Georgia, on the 8th of 
January, 1860, when they placed the note with 
the attorneys for collection. But, assuming 
that it was then their actual residence, stiU, 
notwithstanding such fact, no presumption 
arises as to these plaintiffs (though the con- 
trary was urged), that they continued to dwell 
here, on the 24th of December, 1863, when 
Hill got possession of the note, or during any 
period of the Civil War. It is true that the 
supreme court declares, in Mitchell v. U. S., 21 
Wall. [8S U. S.3 350, that "a domieUe once 
acquired is presumed to continue until it is 
shown to have been changed." But it seems 
to me that it would be illogical, if not, indeed, 
a pernicious sti'aining of the general doctrine 
of inhabitancy, to infer and determine that 
these plaintiffs continued to reside here after 
the war commenced, — a conclusion which, in 
judgment of law, would Impress them with a 
hostile character to the United States, whether 
they were adherent to the Rebellion or not. 

Again, suppose that they really were resi- 
dents of this state when they gave the note to 
the attorneys for collection, and that from the 
commencement to the termination of the war 
they resided here or elsewhere within the lim- 
its of the Confederate territory, and without 
conferring any authority upon the attorneys to 
take, or having any knowledge, until long 
aftenvards, that they had taken payment for 
it in Confederate States treasury notes and- 
state of Georgia treasury notes,— currencies not 
in existence until two years subsequent to the 
date of the note,— and when received at par for 
it, the relative value of the Confederate States 
paper, never made a legal tender by then* 
congress, was as twenty, and the state of 
Georgia papei", which state, at no time, passed 
any law to compel credltora to receive it, or 
any in regard to it, that would otherwise im- 
pair the obligation of conti-aets, as fifteen to 
one of gold, it clearly seems to me that the 
acceptance of these currencies by the attorneys, 
under such a state of facts, would not dis- 
charge Hill from liability on his note. Be that 
as it may, the testimony discloses that the note 
was made on the 16th of February, 1859, and 
matured on the first of January, 1860; and it 
is not questioned that the plaintiffs took it for 
value, and while under due. The teim "dol- 
lar's," as employed in this instrument, means 
dollars of the .lawful money of the United 
States; and as it was not only executed, but 
came to maturity before the civil stiife began, 
no extraneous evidence will be permitted to 
give it a different signification. 



No evidence has been adduced to show that 
the plaintiffs knew of the pretended payment 
of the note, or of its delivery to Hill until im- 
mediately before the institution of this suit,^ 
therefore no negligence is imputable to them. 
Then it is useless to pursue this subject fur- 
ther than to quote the language of the supreme 
court, by Mr. Justice Field, in Ward v. Smith, 
7 Wall. [74 U. S.] 447: "The power of a col- 
lecting agent, by the general law, is limited 
to receiving for the debt of his principal that 
which the law declares to be a legal tender, 
or which is, by common consent, considered 
and treated as money, and passes as such at 
par, is established by all the authorities. The 
only condition they impose upon the principal, 
if anything else is received by his agent, is, 
that he shall inform the debtor that he refuses 
to sanction the unauthorized transaction, with- 
in a reasonable period after it is brought to his 
knowledge." 

There must be a decree for the plaintiffs, 
with interest at the rate of seven per cent, 
per annum on the principal from the first of 
Januai-y, 1860, to the 19th of April, 1861, when 
the interest shall cease, and commence again 
on the second of August, 1SG6, and lom to the 
present time, with costs of suit. See U. S. v.- 
iluhlenbriuk [Case No. 15,831]. 



Case No. 13,502. 

STOUGHTON v. TAYLOll. 
[See Case No. 7.558.] 



Case ISTo- 13,503. 

STOUT V. SIOUX CITY & P. R. CO. 

[11 Am. Law Reg. (N. S.) 226; 6 Am. Law 
Rev. 759.] 

Circuit Court, D. Nebraska. 1872. 

Negligence Defined — D.vngerous Machineky — 
IxJUKT TO Young Child— Contkibutowv Neg- 
ligence OF Father — Raileoad Turntables. 

[1. Negligence may be defined to be doing 
some lawful act in a careless, unusual, and 
improper way, or omitting the pei-formance of 
some act required by law to be done, by which 
injury results to the person or property of an- 
other.] 

[2. Negligence of a father in permitting his 
young and inexperieneetl child to wander from 
home, and go upon a dangerous piece of ma- 
chinery, will not prevent liability of the owner 
of the machinery for an injury to the child, 
resulting from such owner's carelessness and 
negligence in not properly guarding and secur- 
ing the same.] 

3. If a railroad company keeps and uses its 
turntable as prudent and well-managed rail- 
road companies in other places are in the hab- 
it of doing, and it is not the habit of such 
companies to keep them locked, so that they 
cannot he turned by children, or others, such 
company is not liable for a personal injury 
resulting to a young child, playing about the 
turntable, by reason of its failure to keep the 
same guarded or locked, so that it could not 
be turned by children.] 

This was an action brought to recover the 
sum of $15,000 damages resulting to the 
plaintiff [Harry G. Stout], a minor child 
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aged six years, on account of injuries^ re- 
ceived while at play upon the "turntable" 
of the railroad company, in March 1869. The 
plaintiff's petition alleged that the defendant 
was, at the time the injuries were received, 
running and operating a railroad running 
through the town of Blair in Washington 
county, Nebraska, and in connection with 
said railroad used and operated a "turnta- 
ble," which was so "constructed and ar- 
ranged as to be easily turned around and re- 
volved in a horizontal direction; that across 
the upper surface thereof there were fasten- 
ed two large and heavy bai-s of iron corre- 
sponding with the iron rails of the railroad 
ti'ack used in connection with said turnta- 
ble, and so placed and arranged that when 
the turntable revolved, the ends of the iron 
bars running across the face of the same 
passed by the ends of the rails on the rail- 
road track; that said turntable was situated 
in a public place, and in immediate prox- 
imity to a passenger depot of the defend- 
ant;" that many children were in the habit 
of going upon said turntable to play; that 
the turntable was unfastened and in no way 
protected to prevent it being turned around 
at the pleasure of small children; that the 
defendant had notice of these facts; that 
the plaintiff was a child of tender years 
without judgment or discretion, and that in 
consequence of the carelessness and negli- 
gence of the defendant in not locking said 
turntable, it was revolved, and while it was 
being so revolved by other children, "the 
plaintiff had his right foot caught between 
the ends of one of the iron bars on said turn- 
table and the end of one of said rails upon 
the railroad track," and his foot was badly 
crushed, causing the loss of several bones of 
his foot, and was permanently injured. Pe- 
tition also alleged that it was the duty of 
the defendant to keep its turntable fastened, 
or in some way protected so that children 
could not have access thereto. The answer 
of the defendant denied all the averments 
of the petition, and alleged that the plaintiff 
had no right upon the turntable; that he 
was a trespasser, and "that law or usage or 
reasonable prudence did not require the de- 
fendant to keep its turntable locked or guard- 
ed." Upon the trial the plaintiff proved sub- 
stantially all the averments of the petition, 
excepting that the proof showed that the 
turntable was distant from the depot of the 
defendant about one-quarter of a mile; that 
the nearest public street was distant from 
the turntable about 1500 feet; that the plain- 
tiff lived with his parents about three-quar- 
ters of a mile away. The plaintiff also prov- 
ed that the turntable was so constructed that 
it was easily turned around by children of 
the age of plaintiff, and was even turned 
around by the wind. The defendant intro- 
duced several railroad engineers to prove, 
and did prove in fact, that it was not the 
custom of other railroads to fasten, lock, or 
in any manner guard their turntables. 
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B. "Wakely and Stiickland, Ballard & Wal- 
ton, for plaintiff. 
Cook & Hubbard, for defendant. 

DUNDY, District Judge (charging jury). 
You are directed to find in addition to the 
general verdict three special verdicts as fol- 
lows:— (1) Was the father of the plaintiff 
guilty of any negligence in allowing his 
child, the plaintiff, to wander away from 
his home upon the grounds of the defendant? 
(2) Was the plaintiff capable of exercising 
any judgment as to the character of the ma- 
chinery upon which he was playing, and if 
so, was he negligent at the time he re- 
ceived the injury? (3) Was the defendant 
guilty of negligence in allowing the turnta- 
ble in question to remain unfastened and un- 
guarded? Careful reading of the petition 
and answer, which form the issues, will show 
clearly enough that there is but little in dis- 
pute between the parties thereto, so far as 
the alleged facts are concerned. It is upon 
questions of law, mostly, that the parties or 
their counsel differ, and their differences are 
as irreconcilable as the adjudged eases upon 
which tliey rely- There does not seem to 
be much, if any, room to doubt that the 
plaintiff was, at the time of the alleged ac- 
cident, a child of tender years. That the 
alleged injury to the foot was received at 
the time, place, and in the manner stated in 
the petition, and that the "turntable" upon 
which the plaintiff received the alleged in- 
jury was owned and used by the defendant 
at the time aforesaid. Nor do I understand 
counsel to question either one of these prop- 
ositions. It would seem, then, stripping the 
whole case of all unnecessary surroundings, 
that the question of negligence of one or 
both parties is about all that is in contro- 
versy between them. What, then, is "negli- 
gence," according to the legal acceptation of 
that word? The meaning of the word is 
pretty generally, and no doubt correctly, un- 
derstood by those learned in the law, but, 
in my judgment, it is exceedingly hard to de- 
fine. I think I could give no definition of 
the word where I would be willing to adhere 
to it in every case where I might be called 
upon to apply a test. For, to ascertain the 
question of the existence of negligence, time, 
place, things, persons, results, and every 
thing connected with the entire ti-ansaction in 
question must be taken into consideration. 
And when this be done, if we find that some 
person or corporation has done some thing, 
not in itself unlawful, In a careless and im- 
proper way, and without using ordinary cau- 
tion, or where such person or corporation is 
required by law to do certain things, the per- 
formance of which is, for any reason, omit- 
ted or neglected, in consequence and by rea- 
son of which wrongs are done and injuries 
received, we can then safely conclude that 
the party charged therewith is guilty of 
"negligence." If I am correct in what is 
here stated, I think I can give a general 
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definition of the word "negligence" that will 
properly apply to the controversy between 
the parties to this suit, and for my present 
purpose only I will say, "it is doing some 
lawful act in a careless, unusual, and im- 
proper way, or omitting the performance of 
some act required by law to be done, by 
which injury results to the person or prop- 
erty of another." "With, the word thus de- 
fined, you must apply the rule to the ease at 
bar, and if you find that either party has 
been guilty of such negligence, it will be 
your duty to visit the consequences thereof 
on the party who is responsible for the very 
serious accident described by the witnesses 
who have testified herein. 

It is claimed and insisted on by counsel 
for the defendant, that the plaintiff's father 
was guilty of negligence in permitting him 
to wander so far from home, and to go upon 
the turntable of the defendant, which, it is 
claimed, was near three-quarters of a mile 
distant. This question, as well as the ques- 
tion of negligence on the part of the defend- 
ant, is not without its embarrassment. And 
the opinions I now entertain and here ex- 
press thereon, I may, after further examina- 
tion and more mature reflection, be compell- 
ed to change. A father is bound by law to 
maintain and protect his children. It is a 
natural as well as legal duty resting on him 
so to do. To efEect this, he is authorized to 
exercise the necessary restraint and control 
over the child to accomplish this responsi- 
ble duty. This is a duty the father owes to 
all of his children alike. And more especial- 
ly does he owe it to those of tender j'ears, 
who are unable from youth and inexperi- 
ence, to take care of themselves. You will 
observe that this duty is one the father owes 
to his child. But if the father fails to dis- 
charge that duty, and a child wanders off, 
and is injured in consequence of the negli- 
gence of another, the negligence of the fa- 
ther will not excuse the party whose neg- 
ligence caused the injury complained of. If, 
then, the father of this plaintiff negligently 
permitted him to wander oflC from his home, 
and to go upon the turntable, where, it is 
claimed, he received the injury complained 
of; and if the plaintiff was so young and in- 
experienced, and did not possess sufficient 
judgment to warn him of the danger of the 
place or the character of the machinery 
where the accident occurred, and the acci- 
dent was the result of the carelessness and 
negligence of the defendant, there would, 
nevertheless, still be a liability on the part 
of the defendant for the injury sustained, if 
any. If this view of the law be the correct 
one, it would seem to make but little dif- 
ference about the alleged negligence of the 
father of the plaintiff. But does the testi- 
mony show, or tend to show, negligence on 
the part of the father which finally resulted 
as before stated? A child possessed of nat- 
ural reason and ordinary intelligence, and 
endowed with the full powers .of locomotion, I 



cannot be tied up and confined as we confine 
our domestic animals. This would not be per- 
mitted, were it even practicable. Most, if 
not all, of us who are at all conversent with 
human nature, and understand the difficulties 
growing out of the parental relation, know 
full well how easy it is for children six or 
eight years of age to escape the watchful 
care and vigilance of parents for the pur- 
pose of indulging in childlike amusements. 
These things ought to be fully considered by 
you in order to ascertain if the father of the 
plaintiff was guilty of negligence in the 
premises. I mean, of course, in permitting 
the plaintiff to wander off as before stated. 
Was the plaintiff possessed of sufficient judg- 
ment and understanding to apprise him of 
the dangerous undertaking which he claims 
he failed to accomplish, and from which fail- 
ure he claims the injury arose? If he had 
sufficient knowledge, judgment, and fore- 
sight to know or see this, and did not ex- 
ercise the same so as to avoid the danger 
of such an undertaking, the defendant would 
not be liable, notwithstanding it may have 
been guilty of some negligence. But of this 
you alone must judge. 

If you should be of the opinion, from the 
evidence, that the plaintiff was injured at 
the time, in the place and manner stated in 
the petition and by the witnesses, and that 
he was at the time too young to have the 
necessary discretion to avoid such a danger 
as he claims attended him, and that he was 
therefore without blame, then it will be- 
come important to inquire about the alleged 
negligence of the defendant. Does the testi- 
mony show negligence on the part of the 
defendant? You will recollect from the evi- 
dence where the depot, roimd-house, and 
turntable were at the time situated, the dis- 
tance they were from each other and from 
the plaintiff's home. You will also recollect 
the character of the country surrounding 
and in close proximity to the same. The 
plaintiff claims that the tuimtable was in a 
public place, and where children were in the 
habit of going and playing upon it. The 
defendant claims that it was in an unfre- 
quented place, remote from public places, 
and where children had no right to go, and 
even if the plaintiff had a right to be there, 
that no negligence could be imputed to the 
defendant, for the reason that due diligence 
was used by the defendant in taking care of 
and protecting the turntable. If the turnta- 
ble was a heavy and dangerous machine, 
and in a public place where children were in 
the habit of going to play upon it with the 
knowledge of the defendant or its servants, 
as the plaintiff claims, then it would seem to 
me to be necessary to protect it in some 
way, either by fastening or by enclosing 
the same. But if it was remote from places 
of public resort, or if the defendant or its 
servants had no knowledge of boys going 
there to play upon it, so that no danger 
could reasonably be apprehended from it. 
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even tbougli it may have been in the open 
prairie, I do not tliink sucli diligence would 
1)6 required of the defendant. So the de- 
gree of diligence in such a case would great- 
ly .depend on the locality in which the turn- 
table might be found. But to show that due 
care and diligence have been exercised in 
the premises the defendant called several 
witnesses to testify upon the subject of dil- 
igence used by other railroad companies in 
matters of the same kind. The testimony 
upon this subject is before you, and If you 
are satisfied from that that other railroad 
companies, when the same are properly and 
carefully managed, make their turntables, 
manage and leave them in a condition such as 
the one where the accident is said to have 
occurred was at the time, then you would 
not be justified in finding that the defendant 
was guilty of negligence. If an individual 
does what prudent men generally do, there 
is no danger of incurring risk or loss from 
alleged negligence. So with railroad or any 
other companies. It is true, then, that if 
the defendant kept and used its turntable, 
as prudent and well-managed railroad com- 
panies in .other places kept and managed 
theirs, no liability could attach to the de- 
fendant for the injury in question, even if 
the plaintifE was without blame. This ques- 
tion you will determine for yourselves upon 
the testimony introduced in support of it. 
If you should be of the opinion from the 
evidence in the cause, all taken and consid- 
ered together, that the plaintifE is entitled 
to recover, the only remaining question will 
be, what is the measure of damages which 
the plaintiff may be entitled to recover? 
There is no rule by which we can arrive at 
the precise cash value of a hand, a foot, or 
the loss- of the use of either. The nature of 
such a loss or such an injury is not suscepti- 
ble of it. But in determining a question of 
this kind, you must take into consideration 
the entire facts and circumstances stated in 
the evidence. The extreme youth of the 
plaintiff; the character and extent of the in- 
jury to the limb; the probable effect the in- 
jury will have on the future and further de- 
yelopment of the limb; the permanent na- 
ture of the disability; the great bodily pain 
consequent upon the injury, and the sickness 
resulting therefrom. In short, every fact 
and circumstance occurring since the in- 
jury was received, that tends to throw light 
on the condition of the boy in the past, pres- 
ent, or future, should be fairly and fully 
considered in order to reach a fair estimate 
of damages to be awarded to him. 

Let it be fully understood here and now, 
that whatever conclusion is reached by you 
it must be based upon the testimony as you 
understand it. This must be taken and con- 
sidered all together, and thereafter the result 
ought to be as above stated. 

In conclusion, I will only say that if you be- 
dve from the evidence that the pla'ntiff was 
guilty of negligence as before defined, then 



your verdict should be for the defendant. 
On the other hand, if you believe from the 
evidence that the plaintiff was free from 
blame, and that the negligence of the de- 
fendant caused or contributed to the injury 
complained of, then your verdict should be 
for the plaintiff for such sum as you in your 
judgment may see proper to award him, not 
exceeding ?15,000. 

[NOTE. The jury impaneled for this hearing 
failed to agree, and on the second trial the 
jury found a verdict for the plaintiff for $7,- 
500. Case No. 13,504. A writ of error was 
then sued out, and the cause carried to the 
supreme court, where the judgment of the cir- 
cuit court was afiirmed. 17 Wall. (84 TJ. S.) 
657. See. 8 Fed. 794.] 



Case No. 13,504. 

STOUT V. SIOUX OITX & P. R. CO. 

[2 Dill. 294.] 1 

Circuit Court, D. Nebraska. 1872.2 

Railkoad Companies— Liability fok Negi.igexcb 
— lN.JDKr TO Child — Ungoarded Turntable. 

1- Under certain circumstances, a railroad 
company may be liable, on the ground of neg- 
ligence, for a personal injury to a child of 
tender years in a town or city, caused by a 
turntable, built by the company upon its own 
uninelosed land, and which is left unguarded 
and unlocked in a situation which renders it 
likely to cause injury to children. 
[Cited in Barrett v. Southern Pac. R. Co., 
91 Gal. 303, 27 Pac. 668; Bishop v. Union 
R. Co., 14 R. I. 319; Burns v. Sennett, 99 
Cal. 373, 33 Pac. 920; Daniels v. New 
York & 5>f. E. R. Co., 154 Mass. 351, 28 
N. E. 284. Cited in brief in Rushenberg v. 
St. Louis, L M. & S. Ry. Co. (Mo.) 19 S. 
W. 5l7.] 

2. Negligence defined, and the necessary ele- 
ments of such a liability in respect to unguard- 
ed and unlocked turntables stated. 
[Cited in Keffe v. Milwaukee & S. P. Ry. 
Co., 21 Minn. 213; Maynard v. Boston & 
M. R. Co., 115 Mass. 460.] 

This is an action by an infant [Harry G. 
Stout], by his next friend, to recover dam- 
ages for a personal injury, caused by the 
turntable of the defendant. The material 
facts appear in the charge of the court to 
the jury, given oelow. 

Wakeley & Strickland, for plaintiff. 
N. M. Hubbard and Isaac Cook, for de- 
fendant. 

DILTX)N, Circuit Judge (charging jury). 1. 
This is both a novel and impoi-tant case. The 
injury for which this action is brought hap- 
pened in the town of Blair, in this state, on the 
29th day of March, 1809. The plaintiff was then 
a boy of the tender age of six years and two 
or three months. The undisputed testimony 
shows that the town of Blair was, at that 
time, a new place, had been recently laid off, 

1 [Reported by Hon. .Tohn F, Dillon, Circuit 
Judge, and here reprinttid by permission.] 

2 [Affirmed in 17 Wall. (84 U. S.) 657.] 
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and contained a population of about one 
liundred people. On tlie plat of the town of 
Blair is a tract of land of variable width, 
extending almost the entire length of the 
plat, owned and used by the defendants for 
their road-bed and depot grounds, and which 
divides the town into two portions. The 
cross streets of the town run up to this rail- 
road ground and there stop, with exception 
of one or two streets, which were laid out 
across it. On this ground, which was not 
enclosed, was situated the defendant's depot 
house, and, about one-quarter of a mile dis- 
tant from the depot house was located the 
turntable, on which the plaintiff was in- 
jured. There were but few houses in the 
immediate neighborhood of the turntable, 
and the plaintifTs parents lived in another 
portion of the town, and about three-fourths 
of a mile distant from the turntable. 

The circumstances under which the acci- 
dent to the plaintiff occurred are not in the 
main, if in any respect, in dispute. The 
plaintiff, without, as it appears, the knowl- 
edge of his parents, started with one or two 
other boys to go to the defendant's depot, 
about half a mile away, with no definite pur- 
pose in view. When the boys had arrived 
at the depot, it was proposed by some of 
them to go to the turntable to play; and 
the boys proceeded to the turntable, about a 
quarter of a mile distant, traveling along the 
defendant's road-bed or track. When the 
boys had reached the turntable, which was 
not attended or guarded by any employe of 
the company, and which was not then fas- 
toned or locked, and which revolved easily 
on its axis, two of them commenced to turn 
it, and the plaintiff, in attempting to ^et up- 
on it (being at the time upon the railroad 
track), had the misfortune to get his foot 
caught between the end of the rail on the 
turntable, as it was revolving, and the end 
of the iron rail on the main track of the de- 
fendant's road, and his foot was badly cut 
and crushed, resulting in a serious and per- 
manent injuiy. 

There is the evidence of one witness (Quim- 
by), then an employe of the company, that 
he had previously seen boys playing at the 
turntable, and had forbidden his children to 
play there. But this witness had no charge 
of the turntable, as he says, and did not, as 
he testified, communicate the fact to any of 
the oflacers or employes of the company hav- 
ing charge of the turntable. It appears, 
from the plaintiff's testimony, that he had 
not before that day been engaged in playing 
at the turntable. The turntable was con- 
structed on the defendant's own land, and 
the testimony tends to show that it was con- 
structed in the usual and ordinary manner. 

2. Now the ground of complaint against 
the defendant, as set out in the petition, is 
that the turntable, as it was constructed, 
was of a dangerous nature and character, 
when unlocked or unguarded, and that being, 
as it is alleged, in a place much resorted to 



by the public, and where children were wont 
to go and play, it was the duty of the de- 
fendant to keep the same securely locked or 
fastened, so as to prevent it from being 
turned or played with by children, or to keep 
the same guarded, so as to prevent injuries 
such as befell the plaintiff. 

The basis of tliis action, therefore, is that 
the defendant owed the plaintiff a duty of 
this kind; that, in failing to discharge this 
dutj', the defendant was guilty of negligence; 
that this neglect caused the injury to the 
plaintiff, and that, therefore, the defendant 
is liable in damages therefor. 

Now, if this action had been brought, un- 
der the circumstances disclosed in the evi- 
dence, by an adult, who, himself, meddled 
with and set in motion the turntable which 
caused the injury, we should have no hesita- 
tion in saying that the law would not allow 
it to be maintained. And we confess that we 
have had serious doubts whether, under the 
circumstances, the action was any more main- 
tainable, being brought by an infant of ten- 
der years. 

On reflection it is our judgment, and we so 
instruct you, that this action may be main- 
tained, if certain facts be established by the 
evidence. 

In the first place, it is alleged in the peti- 
tion, and it must appear by the evidence, 
that this turntable, in the condition, situa- 
tion, and place where it then was, was a 
dangerous machine, one which, if left un- 
guarded or unlocked, would be likely to cause 
injuiy to children. You have heard describ- 
ed the manner in which this turntable was 
constructed and left, and very much evidence 
has been adduced to show that turntables 
are constructed and left in this. manner else- 
where; and the evidence is quite undisputed 
that it is not the practice of i-ailroads to guard 
or lock them. The circumstance that other 
roads throughout the country do not guard 
or fasten turntables (if you find such to be 
the fact), is not conclusive in the defendant's 
favor that there was or could be no negli- 
gence on its part as respects the turntable in 
question, but, while not conclusive, it is still 
a very important fact or circumstance to be 
considered by the jury in determining the 
question of the defendant's negligence. 

This action rests, and rests alone, upon the 
alleged negligence of the defendant, and this 
negligence consists, as alleged, in not keeping 
the turntable guarded or locked. Negligence 
is the omission to do something which a rea- 
sonable, prudent man, guided by those con- 
siderations which ordinarily regulate the con- 
duct of human affairs, would do; or doing 
something which a prudent or reasonable man 
would not do, under all the circumstances 
surrounding the particular transaction under 
judicial investigation. 

If the turntable, in the manner it was con- 
structed and left, was not dangerous in its 
nature, then of course the defendants would 
not be guilty of any negligence in not lock- 
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ing or guarding it. But even if it 'svas dan- 
gerous in its nature in somvi situations, you 
are further to consider -wliether, situated as 
it was on the defendant's property, in a small 
town, and distant or somewhat remote from 
habitations, the defendants are guilty of neg- 
ligence in not anticipating or foreseeing, if 
left unlocked or unguarded, that injuries to 
the children of the place would be likely to 
■or would probably ensue. 

The machine in question is part of the de- 
fendant's road, and was lawfully constructed 
where it was. If the railroad company did 
not know, and had no good reason to suppose, 
that children would resort to the turntable to 
play, or did not know, or had no good reason 
to suppose, that if they resorted there, they 
would be likely to get injured thereby, then 
jou cannot find a verdict against them. 

But if the defendant did know, or had good 
reason to believe, under the circumstances of 
the case, the children of the place would re- 
sort to the turntable to play, and that if they 
did they would or might be injured, then, if 
they took no means to keep the children 
away, and no means to prevent accidents, 
they would be guilty of negligence, and would 
be answerable for damages caused to chil- 
•dren by such negligence. Counsel for the de- 
fendant disclaim resting their defense on 
the ground that the plaintiff's parents were 
negligent, or that the plaintiff (considering 
his tender age) was negligent, but rest their 
defense upon the ground that the company 
was not negligent, and claim that the injury 
to the plaintiff was accidental, or brought up- 
on himself. The defendants are not insurers 
of the limbs of those, whether adults or chil- 
dren, who may resort to their grounds; and 
there are many injuries continually happen- 
ing which involve no pecuniary liability to 
4iny one. 

To find against the defendant you must find 
that it has been guilty of neglect, of a wrong, 
of a want of due and proper care in the 
construction of machinery of a dangerous 
<;haracter, and, so leaving it exposed as be- 
fore explained, that, as reasonable men, the 
officers of the road ought to have foreseen 
that an accident, happening as this happened, 
would probably occur, or be likely to happen. 

NOTE. The cause was previously tried be- 
fore Dundy, District Judge, and the jury failed 
to agree. His charge on that trial will be found 
in [Case No. 13,503]. 

Oq the second trial the jury found a verdict 
for the plaintiff for §7,500, and the court signed 
41 bill of exceptions, and a writ of error was 
sued out, [and the cause carried to the supreme 
•court, where the judgment of this court was 
affirmed. 17 Wall. (84 U. S.) 657.1 The state- 
jnent of facts in the foregoing charge of the 
circuit judge was not objected to by eitlier 
party, and the main ground of exception on the 
part of the company was that the case was al- 
lowed to go to the jury, it contending that the 
jury should have been directed, as a matter of 
law, that the company, in respect to its turn- 
table, owed no duty towards, and hence was 
under no liability to, the plaintiff. See Brown 
^. Railroad Co., 58 Me. 384. 

[See 8 Fed. 794.] 
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STOUTZ V. BROWN et al. 
[5 Dill. 445.] 1 
Circuit Court, D. Nebraska. 1879. 
Taxation— ScHooi, Liasds — Tax Deeds. 
School lands held by the state of Alabama 
under the act of congress of June 22, 1S54 (10 
Stat. 299), situate within the state of Nebras- 
ka, are not taxable by the authority of the 
latter state. 

This suit [by Fred. A. Stoutz against James 
E. Brown and John Mnley] is brought to 
quiet title and to remove a cloud created by 
certain taxes and tax-deeds upon a portion 
of the lands lying in Otoe county, Nebraska, 
which are known as the "Alabama School 
Lands." By act of congress of June 22d, 
18.^4, certain school districts in the state of 
Alabama were allowed to select from the 
government lands certain tracts in lieu of 
sections 16 and 36 in a certain district of 
Alabama, otherwise disposed of by the gov- 
ernment In accordance with said act, cer- 
tain lands in Nebraska were so selected. In 
Februaiy, 1870, the state of Alabama con- 
veyed said lands to one George F. Harring- 
ton, through whom complainant derives his 
title. The defendants originally claimed ti- 
tle under sundry tax-deeds; but having 
withdrawn their claim of title, they now re- 
ly upon their tax receipts, tax certificates, 
and tax-deeds as evidence of their right to 
be treated as assignees of the amount of the 
taxes levied and paid on the property and 
subrogated to the rights of the state and 
county in this regard. The taxes claimed 
by the defendants are of two classes: 1st. 
Those levied between 1860 and 1870. 2d. 
Those levied after 1870. The plaintiff offers 
to pay the defendants the amounts paid out 
by them for taxes levied after 1870, and 
twelve per cent interest from date of pay^- 
ment and costs of suit. As to the taxes prior 
to 1870, the plaintiff claims that the lands 
were not taxable by the state of Nebraska, 
because they were the property of the state 
of Alabama, and formed part of the school 
lauds and fund of that state. On the other 
hand, the defendants insist that the state of 
AJabama cannot legally take, hold, or ti*ans- 
fer realty within the limits of Nebraska, but 
if it can, they further insist that the lands 
are taxable in the same manner as if owned 
by private individuals. Issues have been 
made up, the proofs taken, and the cause is 
now on final hearing. 

Gr. W. Covell and S. H. Calhoun, for plain- 
tiff. 

E. F. Warren and J. L. Mitchell, for de- 
fendants. 

DILLON, Circuit Judge. Congress, it. pro- 
viding for the admission of Alabama into the 
Union, in 1819 [3 Stat 489], made the usual 
grant of the 16th section, or, if sold or dis- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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posed of, then other lands equivalent thereto 
and most contiguous to the same, .JEor the use 
of schools (3 Stat. 400, § 6). In 1836 (5 Stat. 
116), provision was made by congress for 
carrying into effect in that state the existing 
compacts in regard to schools. In 1845, this 
last-named act was amended (5 Stat. 727). 
On June 22d, 1854, the state having lost the 
benefit of certain of the school lands by rea- 
son of a different disposition thereof by trea- 
ty with certain Indian tribes, congress pass- 
ed an indemnity act authorizing the state 
authorities of Alabama "to select, by legal 
subdivisions, from any of the surveyed public 
lands," the requisite quantity; "which selec- 
tions, upon being approved by the secretary 
of the interior, shall be holden by the same 
tenure, and upon the same terms, for the sup- 
port of schools in such townships, as the sec- 
tions numbered sixteen, within the said reser- 
vation would have been, had not treaty stipu- 
lation made other disposition thereof." 10 
Stat. 299. 

Under this act, selections were made by 
authority of the state in September, 1858, 
of lands lying in the then territory of Ne- 
braska. These selections were approved by 
the secretary of the interior in December, 
1859. The state of Alabama provided for 
the sale of these lands by an act approved 
Febniary 23, 1860, amended December 29, 
1868. The lands were sold by the state to 
one Harrington (under ,whom plaintiff de- 
rives title), October 5th, 18G9, and duly con- 
veyed to him February 24th, 1870. 

After the selection and approval of these 
lands to the state of Alabama, viz., April 
19th, 1864, congress authorized the people of 
Nebraska to form a constitution, with the 
usual provisions in respect of the public 
lands (13 Stat. 47), and the state was subse- 
quently admitted into the Union. 

From 1860 to 1870, the territory, and after 
its admission the state, of Nebraska, assess- 
ed these lands owned by the state of Ala- 
bama for taxation, the same as if they had 
been owned by private individuals. The 
plaintiff claims that Nebraska had no author- 
ity to tax these lands while owned for school 
purposes by the state of Alabama. On the 
other hand, the defendants claim that the 
state of Alabama had no authority of law to 
hold lands within the limits of the state of 
Nebraska. As the title of the state of Ala- 
bama to these lands was perfect when Ne- 
braska was a territory, and was derived im- 
mediately from congi-ess, there is no solid 
ground for the defendants' claim in this re- 
sppct. 

It is a somewhat more difficult question 
whether these lands while owned by Ala- 
bama were exempt from taxation by the ter- 
ritorial and state authorities of Nebraska. 
No act of congress declares such exemption. 
On the other hand, no act of congress or of 
tlie territorial or state legislature has ex- 
pressly declared that they were taxable. 

But since these lands were granted for 



schools— were in lieu of those first given for 
this purpose— and were to be "holden by the 
same tenure and upon the same terms" as 
those originally granted, and since the title 
of the state of Alabama was derived imme- 
diately from congress, and became perfect 
during the territorial status of Nebraska, it 
seems to my mind reasonably plain that it 
was not intended that they should be subject 
to local taxation while held bj'^ Alabama for 
the pui-poses of the grant. If the lands had 
been in Alabama, where it was originally 
intended they should be, they would not, 
while remaining unsold, have been taxable 
by that state. Congress, in order to keep its 
compact with the state, granted, in the place 
of lands it had lost, other lands situate with- 
in the territory of Nebraska, but upon the- 
same trusts. Congress was the supreme leg- 
islative power in the territory where these- 
substituted lands were situated, and it can 
hardly be supposed that congress, to which 
we must attribute both the intention and 
purpose to deal justly, designed to subject 
these lands, or allow them to be subjected, 
while held by the state, to local taxation. 

The special facts of this case do not in- 
volve the broad question argued by counsel 
as to the right of one state to own lands 
within another, or the further question, if a 
state can thus own lands, whether they are 
impliedly subject to the revenue laws of the- 
state in which they are situate. Under the 
circumstances, these lands were held for pub- 
lic uses to the same extent as if they were 
within the state of Alabama. There is no- 
express adjudication on the point here decid- 
ed, but the analogies of the law support the- 
conclusion we have reached. Dill, ilun, 
Corp. § 614; Cooley, Tax'n, 57, 58; Railroad 
Co. V. Penniston, 18 Wall. [85 U. S.] 30. 

All taxes, therefore, levied on these lands 
prior to 1870, are void. As to those levied 
afterwards, the stipulations and offers of the 
respective parties reduce the conti'oversy to 
narrow limits. The defendants, while rely- 
ing on their tax certificates and tax-deeds 
as evidence of their rights, disclaim all title.^ 
The plaintiff offers to pay all taxes assessed 
after 1870, with twelve per cent interest. 
The defendants claim forty per cent (the- 
statutory rate) for two years, and twelve per 
cent (the legal rate of interest) afterwards. 

The plaintiff asks affirmative relief. The 
principles enunciated this term, in the case 
of Craig v. rolloek [Case No. 3,335], apply. 
The lands were taxable after 1870. No ille- 
gal valuation is shown. The in-egularities 
relied on by the defendants were harmless. 
The taxes were not paid. They were ten- 
dered for the year 1875. 

The plaintiff may either dismiss his bill 
or submit to a decree to pay the amount of 
taxes actually paid by the defendants since 
1870, with forty per cent for two years and 
twelve per cent thereafter, except for the 
year 1875, for which the lUte will be twelve 
per cent. Ordered accordingly. 
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Case No. 13,506. 

In re STOVER et &L 

[1 Curt. 93.] 1 

Circuit Court, D. Khode Island. Nov. Term, 
1851. 

Fees— Kepatm EST bt TTsited States — Act Feb. 
28, 1799. 

The eighth section of the act of February 
28, 1799 (1 Stat. 626), does not direct the fees 
paid by the claimant to the officers of the 
court, to be repaid by the United States; it ap- 
plies only to the costs of the prosecution, not of 
the defence. 

William Stover, who represents the claim- 
ants of certain fishing vessels, shows by his 
petition that, in June, 1847, these vessels 
were seized and libelled in the district court 
of the United States for the district of 
Rhode Island, on account of an alleged vio- 
lation of the laws of the United States; and 
that the petitioner having intervened, and 
claimed the vessels In behalf of the owners 
tbereof, was obliged to pay to the ofiScers 
of the court certain fees, growing out of their 
seizure, custody, and delivery on bail, and 
the trial of the suits Instituted upon the 
seizures; that, by decrees of the district court, 
the libels were dismissed, and appeals were 
taken, and the causes brought to this court; 
that, upon a hearing by this court, the libels 
were dismissed, without costs to the libel- 
lants or claimants; but directing that the 
taxable fees of the officers of the court, in 
tlie district as well as the circuit court, in 
all the proceedings connected with the said 
seizures and since their commencement, be 
paid as directed by the act of congress of 
February 28, 1799; and, at the same time, 
this court granted to the officer of the United 
States, by whom the seizures were made, cer- 
tificate of probable cause. The petitioner fur- 
ther alleges, that he has applied to the clerk 
of this court [John T. Pitman], and the other 
officers, to refund the money so paid by him, 
but they refuse, alleging that the United 
States has refused to pay the same to them; 
and the petitioner prays for an order, to com- 
pel the officers to refund to him the amount 
paid by him. 

The petition of the clerk states substantial- 
ly the same facts respecting the decree and 
certificate of probable cause; and that, by 
direction of the court, all the fees of the offi- 
cers, both in the circuit and district court, 
connected with the said seizures, including 
all the fees which form the "subject of Sto- 
ver's petition, were taxed, and having been 
allowed by the court, were forwarded to the 
proper department at Washington for pay- 
ment, on or about the 4th day of August, 
1848; and that, in January, 1850, the con- 
troller of the treasury refused to allow, of 
the said fees, the sum of §599.30, including 
the fees which are the subject of Stover's pe- 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



tition, on the ground that they were not due 
from the United States, but were for seiTices 
rendered to the claimants, and were to be 
borne and paid by them. That there is now 
due to the petitioner, for his fees, the sum of 
?531.30, besides the amount paid him by the 
said claimants; and he prays for an order to 
compel the claimants to pay the same. 

A similar petition having been filed by 
Stover in the disti-ict court, touching the fees 
of the officers of that court in the same suits, 
while pending therein, it was remitted to this 
court, by an order of the district judge, on 
account of his relationship to the clerk, who 
is one of the parties respondent to the last 
mentioned petition. 

CURTIS, Circuit Justice. Stover's peti- 
tion rests upon the ground that, by the final 
decree of the circuit court, pronounced by 
the late Mr. Justice Woodbury, he was en- 
titled to have the sums due to the officers of 
the court, for services to> him as claimant in 
these suits, paid by the United States; and, 
in consequence thereof, that the officers of 
the court are bound to repay to him what 
he has heretofore advanced to them on that 
account. The decree of this court was in the 
following words: 

"This cause came up upon a pro forma de- 
cree on appeal from the district com-t, and 
was heard upon the libel, under depositions 
and other pleadings in the case. On consid- 
eration whereof, it was ordered, adjudged, 
and decreed by the court here, that the libel 
be, and the same is hereby, dismissed, with- 
out costs to the libellants or the claimants. 
And it is further ordered, that the taxable 
fees of the officers of the court, in the dis- 
trict as well as in the circuit court, in all the 
proceedings connected with this seizure since 
its commencement, be paid as directed by the 
act of congress of Februaiy 28, 1799. Levi 
Woodbury, Associate Justice of the Supreme 
Court, John Pitman, District Judge, United 
States, for Rhode Island District. 

"Entered by order of court. John T. Pit- 
man, Clerk." 

The concluding clause of this decree, re- 
quiring the fees of the officers of the court 
to be paid as directed by the act of congress 
of February 28, 1799, it becomes necessary 
to decide, whether the fees for services ren- 
dered by the officers to the claimants are em- 
braced within that act. 

The 8th section of the act of 1790 (1 Stat. 
626), is as follows: "That if any informer on a 
penal statute, and to whom the penalty, or any 
part thereof, if recovered, is directed to accrue,, 
shall discontinue his suit or prosecution, or 
shall be nonsuited in the same, or if, upon 
trial, judgment shall be rendered in favor of 
the defendant, unless such informer be an 
officer of the United States, he shall be alone 
liable to the clerks, marshals, and attorneys- 
for the fees of such prosecution; but if such 
an informer be an officer, whose duty it is 
to commence such prosecution, and the court 



STOVER (Case No. 13,506) 



[23 Fed. Cas. page 188] 



shall certify there was reasonable ground 
for the same, then the United States shall be ^ 
responsible for such fees." 

In these cases, the informer was a revenue 
officer of the United States, and the court 
has certified that there was reasonable 
ground for the prosecutions; so that the 
(luestion is, whether the words, "the fees of 
such prosecution," extend to and include 
fees paid to the clerk and marshal, by the 
claimant, for services rendered to him in the 
course of the proceedings. There is noth- 
ing in the language of this section which in- 
dicates an intent to confer on the claimant 
any new x-ight to recover his costs or ex- 
penses. The apparent object of the law, 
and the whole effect of its terms, are, to 
point out the party to whom the officers of 
the court are to look for payment of their 
fees for the prosecution of this class of cases. 
If the infoi-mer is an officer, charged with- 
the duty of commencing such prosecutions, 
and he obtains from the court a certificate of 
probable cause, this act directs that the fees 
of such prosecution be paid by the United 
States, otherwise the infonner alone is to be 
liable therefor. And before we can say this 
law imposes on the United States the pay- 
ment of fees which the claimant has expend- 
ed in defence of his property, we ought to 
find some law which gives him a right to 
recover those fees. Because if the claimant, 
under no circumstances, can have a title 
against any one to recover those fees, it 
cannot be that they were intended to be em- 
braced within the terms of this law, which 
simply points out the party who is to be 
responsible to the officer, but gives no new 
right to the claimant 

Now, by the act of Februaiy 24, 1807 (2 
Stat. 422), it is enacted, that when a seizure 
like this is made, and probable cause certi- 
fied, the claimant shall not be entitled to 
costs, nor shall the person who made the 
seizure, or the prosecutor, be liable to any 
action, suit, or judgment, on account of such 
seizure and prosecution. This effectually de- 
bars the claimant from any recovery for these 
expenses. For, although the term costs is 
not identical with fees of clerk and marshal, 
it necessarily includes them; and if the claim- 
ant cannot recover any costs, he cannot re- 
cover these fees. And if he is not entitled 
to them, it is vei-y plain they cannot be in- 
cluded within the 8th section of the act of 
1799, for if they were, he would be entitled 
to them as against the United States. More- 
over, the act of July 22, 1813, § 2 {3 Stat. 21), 
provides that, in case judgment shall pass in 
favor of the claimant, he shall be entitled 
to his property "upon paying only his own 
costs." I suppose it is not doubted that, pur- 
suant to this act, he is to pay his costs, in- 
cluding the fees now in question; but the 
assumption is, that, after he has paid them, 



the clerk and marshal are to claim and re- 
ceive from the United States the fees thus 
paid to them by the claimant, and then are 
to repay the same to him. But, aside from 
the exti-aordinai-y and anomalous character 
of such a proceeding, and the improbability 
that it was intended by congress, sevei-al 
reasons concur to prove that the act of 1799 
is not susceptible of such a construction. In 
the first place, the very terms, "fees of such 
prosecution," certainly do not naturally in- 
dicate fees incurred in the defence against 
such a prosecution. In the next place, the 
act declares that, in one event, "the infonner 
shall be alone liable to the clerks, marshals, 
and attorneys, for the fees of such prosecu- 
tion." Now, it is plain, the claimant is lia- 
ble to the clerk and marshal for their fees, 
for services rendered to him in making his 
claim and defence. He is so on general prin- 
ciples, according to the case of Caldwell v. 
Jackson, 7 Cranch [11 U. S.] 276; and this 
liability is affirmed by the act of 1813, above 
referred to. This strongly tends to prove, 
that the fees of the prosecution, spoken of 
by the act of 1799, are not tlie fees paid by 
the claimant; for certainly it was not intend- 
ed to exempt the claimant, in the first in- 
stance, from aU liability therefor, and impose 
that liability on the informer alone. In Cald- 
well V. Jackson, the supreme court held, that 
each party is liable to the clerk for his fees, 
for services performed for such party, and 
it is immaterial to the clerk which party re- 
covers judgment. When, therefore, the act 
of 1799 speaks of fees of the prosecution, for 
which the informer alone is to be liable to the 
clerk, the sound construction must be, that 
he is made liable for fees for services render- 
ed to the party prosecuting, and for those 
only, and of coui-se the United States are lia- 
ble for the same, and none other, when, as 
in this case, the informer is an officer, and a 
certificate of probable cause is given. 

I am of opinion that the decree of this court, 
ordering the fees of the officers to be paid as 
directed by the act of 1799, must be construed 
to refer only to the fees due from the prose- 
cutor, and that it gave no title to the claim- 
ant, or the officei-s of the court, to have, fi-om 
the United States, the fees paid by the claim- 
ant for services rendered to him. 

His petition must therefore be dismissed; 
but as the terms of the decree on which he 
rested his petition, involved a new question 
of construction of the act of 1799, I shall di- 
rect that no costs be taken by either party, 
I shall not make any order at this time con- 
cerning the clerk's petition, understanding 
that none will probably be necessaiT, now 
that the respective rights of the parties are 
ascertained. But if the fees still remaining 
due shall not be paid, an attachment must 
issue to compel their payment 

[See Case No. 13,507.] 
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Case Wo. 13,507. 

In re STOVER. 

[1 Ourt. 201.] 1 

Circuit Cotirt, D. Rhode Island. June Term, 
1852. 

Costs — Dismissal withoct Costs to Either 
Paktt. 

1. Where a third person appears and defends 
a suit in admiralty, in behalf and in the ab- 
sence of the party to the suit, he is to be treat- 
ed as a party, and made liable, personally, for 
the fees of the clerk of the court, for services 
rendered in the cause at his reqiiest. 

[Cited in The Maggie M., 33 Fed. 592.] 

2. Where a decree is made, dismissing a libel 
in admiralty, "without costs to either party," 
it merely imports that the parties are not liable 
to each other for any costs, but does not affect 
the liability of a party to the clerk for his 
fees for services rendered to such party, 

[Cited in Goodyear v. Sawyer, 17 Fed. 5; 
U. S. V. Ames, 99 U. S. 43.] 

CURTIS, Circuit Justice. The clerk of this 
court moves for an order of the court on Wil- 
liam Stover, that he pay the fees due to the 
clerk for official services rendered "by him to 
the claimants in certain cases in the admiral- 
ty. Many of the facts have been stated in 
giving the opinion upon Stover's petition. 
The other material facts are, that Stover, as 
agent for the owners of nine of these ves- 
sels, -was admitted by the court to claim 
them, and filed his claims as agent; that, 
instead of stipulating, with a surety, to pay 
the costs, he deposited, as security therefor, 
in each case, the sum of one hundred dollars; 
that, in his capacity of agent, he answered 
the libels; and that, after the decree was 
entered in this court, dismissing the libels 
without costs [Case No. 13,50G], the sums de- 
posited were paid out to him by the clerk, 
under the belief that all the fees of the of- 
ficers were to be paid by the government. 
Stover has filed an account between himself 
and the owners of the vessels, by which it 
appeai-s that he had applied the moneys re- 
ceived from the clerk to pay counsel fees and 
expenses of the proceedings, including char- 
ges for his own services, traveling expenses, 
&c., amounting to 5442.64. He denies his 
personal liability for costs in any of these 
cases. 

When a claim is to be made in the admiral- 
ty, the owner should do it, If practicable; 
but it is in the power of the court to permit a 
representative of the owner to intervene, and 
claim and answer. The Adeline, 9 Cranch [13 
tJ. S.] 244; The Sally [Case No. 12,238]; The 
Lively [Id. 8,403]. And this practice is sanc- 
tioned and provided for by the 2Gth. rule for 
the regulation of admiralty practice, adopted 
by the supreme court. 

By the Roman law, any third person could 
appear, and take "upon himself the defence of 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



another's cause. He was, however, required 
to enter into an obligation, with sureties, to 
pay whatever should be adjudged against 
him; and he was considered as substitute, 
for all pui-poses, in place of the original par- 
ty. Lane v. Townsend [Case No. 8,054]. Under 
our practice, in suits in rem, third persons, 
duly authorized by the owners, may be ad- 
mitted to claim and contest the suit; and 
when admitted, the rule of the Roman law is 
in. part applied, nemo alienae rei, sine satis- 
datione, defensor idoneus intelligitur. For 
the 26th rule, respecting claims by agents,, 
re'quires them to file a stipulation, with sure- 
ties, in such sum as the court shall direct, 
for the payment of all costs and expenaes 
which shall be awarded against them by the 
final decree of the court, or upon appeal, by 
the appellate court. 

When a third person has thus intervened 
and claimed, he becomes the dominus litis,, 
and is, for many purposes, to be treated as a 
pai-ty. It is true, he acts for another, and 
may so act either in his own name, as agent, 
or in the name of his principal, as he thinksf 
best; it is but a difference of form. House- 
man V. The North Carolina, 15 Pet. [40 U. 
S.] 49. But in either way, he is a party on 
the record, contesting the suit, and controlling 
the defence, as a guardian or prochein amy 
does suits in equity and at the common law. 
It is manifest, also, that, ordinarily, he is 
the only party defendant, over whom the 
court can have any control; for the reason 
for admitting an agent to claim, is, that the 
owner is out of tlie country, or resides at so 
great a distance as to render it impracticable 
for him to appear. This personal disability, 
arising from distance and absence, is the oc- 
casion for allowing a third person, duly au- 
thorized by the owner, to appear and defend 
for him, just as the personal disability of an 
infant or feme covert induces other courts to 
admit third persons to defend for them. But 
both courts of law any equity treat the third 
person, so intervening, as a party, liable to 
costs; and adjudge against him, not merely 
the fees of the officers of the court, for serv- 
ices rendered to him, but the whole costs of 
the party prevailing against him. Beames, 
Costs, 129; Maraell v. Pickmore, 2 Esp. 473; 
Blood V, Harrington, 8 Pick. 555. And in a 
court of law, he may be compelled to pay the 
costs by an order and an attachment, if the 
order be not obeyed. Wilson v. McGhee, 2 
A. K. Marsh. 601; Browne, Actions, 290, 291. 

Here it is not a question whether he shall 
pay costs, but whether he shall be ordered 
to pay the fees of the clerk for services per- 
formed for him as claimant. If the agent had 
complied with the 26th rule, and stipulated, 
witb sureties, to pay all such costs and ex- 
penses as should be awarded against him, 
both he and his sureties would then have 
been bound to pay these expenses. By force 
of a similar obligation as respects sureties, Mr. 
Justice Story heljd an indorser of a writ 



STOVER (Case No. 13,509) 



[23 Fed. Cas. page 190] 



(Anon, [Case No. 445]) liable for fees. And 
the question is, wliether such a stipulation 
is essential to render such, a claimant liable 
for fees for services rendered to him by the 
elerk. I think it is not essential, and that 
an obligation on his part to pay such ex- 
penses, arises from his relation to the cause, 
and from his procuring the services to be 
rendered. It is argued, that an agent, who 
discloses his principals and acts for them, 
does not bind himself. This is true, in gen- 
eral. But if the credit be given to the agent, 
and not to the principal, the former is liable; 
and when the principal resides abroad, the 
credit is presumed to be given to the agent 
Paley, Ag. (by Lloyd) 373. Such a presump- 
tion may well arise in the case at bar. It 
springs from the fact that the agent who or- 
dered the services is the dominus litis, is be- 
fore the court, a party on the record, and 
subject to its control; while the principal is 
not before the court, and is out of the juris- 
diction. To him, and not to his principal, the 
services must be deemed to be rendered, and 
the credit given; and upon this ground, he 
is personally responsible foi the fees of the 
officers of the court. That the courts of tne 
United States may compel a party to pay the 
fees of their officers for services rendered to 
him, by an order, to be enforced by an at- 
tachment, is settled. Caldwell v. Jackson, 7 
Cranch [11 U. S.] 276; Bowne v. Arbunde 
[Case No. 1,742]; Anon, [supra]. 

It is argued, that such an order. In this ease, 
would be in conflict with the decree of the 
court in each of these cases, dismissing the 
libel "without costs to the libellant or claim- 
ant." But this is founded on a misappre- 
hension of the meaning of the decree; which 
is, simply, that neither party is to claim costs 
of the other. It has no reference to the claims 
of the clerk, for his fees, upon the party for 
whom the services were rendered. It is whol- 
ly immaterial to the clerk what order is made 
respecting costs. He has a right to be paid 
for his services by his employer. Caldwell 
V. Jackson, 7 Cranch [11 U. S.] 276. 

That the residue of the decree, directing the 
fees of the officers to be paid according to 
the act of February 28th, 1799 [1 Stat 624], 
can have no bearing on the fees for services 
rendered to the claimants, has been already 
shown in disposing of Stover's petiton. 

In each of the nine cases, in which Stover 
made the claim, I shall have an order en- 
tered, that he pay the fees of the clerk; but 
as their amounts have not been admitted by 
him, I shall, if he desires it, refer it to some 
member of the bar, to tax the fees and re- 
port them to the court. If the clerk's claim 
should be reduced by this proceeding, he 
must pay the expense of it; otherwise, it 
must be borne by the respondent. 

In the other cases, I see no ground to 
charge Stover; and there has been no mo- 
tion to charge any other person. 
[See Case No. 11,184.] 



Case No. 13,508. 

STOVER V. DENSLEY. 
[1 Cranch. C. O. 267.] i 

Circuit Coiurt, District of Columbia. Dec. Term, 
1805. 

Appeakanoe— Insolvency — Dischakge. 

Quaare, whether a defendant, discharged un- 
der the insolvent law, after arrest on a capias 
ad respondendum, and before the return, can 
be compelled to appear. 

Assumpsit. The capias was returned "cepi 
— discharged under insolvent law." 

Mr. Sprigg, for plaintiff, objected to the re- 
turn without an appearance. THE COURT 
thought he could not compel an appearance; 
but gave him leave to move it again. 



Case No. 13,509. 

STOVER et al. v. HALSTBD et al. 

[13 Blatehf. 95; 2 Ban. & A. 98; 2 8 O. G. 558.] 

Circuit Court, S. D. New York. Aug. 3, 1875. 

Patents — NovEi.Tr — Impossi bility — Constkuc- 
TiON OF Ci/AiM — Planing Machines. 

1. The 3d claim of letters patent granted to 
Henry D. Stover, July 23d, 1861, for an "im- 
provement in pianing-machines," namely, "the 
arrangement of matching cutters, to be ad- 
justed both laterally with each other, and verti- 
cally upon the bed-piece, essentially as describ- 
ed, in combination with the platen, so that the 
planing and matching of the piece may both 
proceed at the same time, or either the plan- 
ing or matching may be done separately, wheth- 
er the platen be made movable with the piece 
secured thereupon, or the platen be fixed, and 
the piece be made to move thereon," is a valid 
claim. 

2. Although lumber cannot be matched up- 
on a movable platen by the machine, because 
the matching spindles project through aper- 
tures in the platen, and would, when in a posi- 
tion for matching, prevent a forward movement 
of the platen, yet, as the description of the 
machine in the specification shows that no such 
mechanical impossibility was contemplated, the 
claim must be so construed as not to involve 
such impossibility. 

3. The question of the infringement of said 
3d claim, considered. 

4. Said 3d claim is infringed by the devices 
described in letters patent granted to Rtifus N. 
Meriam, November 5th, 1867, for "improve- 
ments in planing machines." 

5. Said 3d claim is not void for want of nov- 
elty. 

[This was a bill in equity by Henry D. 
Stover and J. A. Fay & Co., against Ezekiel 
S. Halsted and Gilbert "W. Merritt, for an 
injunction to restrain the infringement of 
letters patent No. 32,904, granted to H. D. 
Stover July 23, 1861.] 

Samuel A. Duncan and George Gifford, for 
plaintiffs. 
Abbett & Fuller, for defendants. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here republished 
by permission.] 
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SHTPaiAN, District Judge. This is a bill 
in equity, praying for an injunction and an 
iiccount, and is founded upon letters patent 
for an "improvement in planing machines," 
which patent was issued to Henry D. Stover, 
one of the complainants, on July 23d, 1861. 
The other complainants, J. A. Fay & Co., 
are a corporation, and the assignees and 
owners of an undivided half interest in so 
much of the patent and of the invention 
covered thereby as is embodied in the third 
olaim of said patent. The assignment was 
executed September 14th, 1868. The answer 
■admits that said patent was issued to said 
Stover, and puts the complainants to proof 
of their present title thereto, and alleges 
that the patent is void for want of novelty. 
The defendants deny that they have in- 
fringed, by averring that the only machines 
which they use, or have used, for planing 
or matching lumber, are machines made un- 
•der letters patent which were granted to 
Rufus N. Meriam on November 5th, 1867, 
and which patent is alleged to have been for 
a "different invention from that claimed by 
said Stover in his patent." The answer also 
avers that the complainants are equitably 
estopped, by their own acts, from any recov- 
-ery in this suit. The fact that J. A. Fay & 
■Co. are a corporation, is, in effect, admitted 
by the pleadings. 

The machine to which the alleged improve- 
ments in each of the patents relate, is a 
machine for planing and matching lumber. 
Ifachines for planing the surface of boards, 
■and at the same time for planing or grooving 
■and matching the edges of boards, have 
been long in use, and were well known prior 
to the date of the Stover patent. In these ' 
machines, the boards were planed by means 
of a cylinder, which occupied a horizontal 
:and transverse position above the bed or 
platen upon which the boards were placed, 
and the edges of the boards were, at the 
same time, grooved and matched by means ; 
of matching cutters. These cutters were at- ; 
tached to spindles which were supported in ; 
a vertical position, so as to project through ' 
.and above the bed, and thus enable the , 
Icnives to operate upon the edges of the 
lumber as it passed between the knives after , 
leaving the planing cylinder. The machines 
were also provided with mechanism, by 
means of which the space between the 
matching cutters could be increased lateral- 
ly, so that stuff of different widths could be 
matched upon the same machine. Although,* 
in the machines which were in use prior 
"to the Stover patent, there were devices ' 
which caused- a slight vertical adjustment of 
the matching cutters upon their spindles, so 
that lumber of different thicknesses could 
matched, yet there was no machine in which 
the matching apparatus could be entirely 
removed, by mechanical means, below the 
surface of the platen, when the surfacing 
of wide boards only was desired, Often- 
iimes there was a necessity for planing. 



without matching, boards of greater width 
than would pass between the matcher heads, 
and, in such case, it was necessary to de- 
tach and to remove, by hand, the spindles 
from the machine. It was thus impossible 
to surface wide boards upon a machine of 
ordinary dimensions, without incurring the 
labor and delay which were incident to 
a removal of the matching mechanism by 
hand. One object of the machines of Stover 
and of Meriam was to obviate the difficulty, 
and each patentee adopted the same general 
mode of accomplishing the desired result. 
The matching spindles are so attached to 
each machine that they can, at the pleasure 
of the operator, be simultaneously dropped 
below the surface of the platen. In the 
Stover machine, the platen is movable or sta- 
tionary. When boards are to be both planed 
and matched, the platen is stationary, and 
the lumber is passed under the cutting cylin- 
der, by feed rolls, to be planed, and thence 
between the matching cutters, to be match- 
ed. When boards are to be planed without 
being matched, they can be placed and se- 
cured upon a movable platen, "which, with the 
lumber upon it, is passed under the cutting 
cylinder. But the platen cannot be moved 
without previously removing the matching 
spindles, which would, if not removed, pre- 
vent the progress of the platen. The objects 
of the Mei'iam machine are described by the 
patentee, in his specification, as follows: 
"In that variety of planing machines design- 
ed not only for planing the surface of lumber 
but also for matching the edges thereof, 
much inconvenience has resulted from the 
necessity of lowering that portion of the 
bed of the machine which supports the up- 
per ends of the vertical shafts which carry 
the matching cutters, whenevei,' it is requir- 
ed to adjust the said cutters. for matching 
lumber of different thicknesses, or to move 
the said shaft out of the way in using the 
planes for surface planing only. The object 
of this invention is to remedy this defect." 
One result which was intended to be accom- 
plished by each maehme, was the lowering 
of the shafts beneath the surface of the bed, 
when it was desired 'to use the machine for 
surfacing and not matching. 

The defendants place their defence upon 
three grounds: (1st) That the third claim 
of the Stover patent, which claim alone the 
defendants are charged with infringing, de- 
scribes a mechanical impossibility and a 
machine destitute of utility; (2d) that the 
Stover patent is void for want of novelty; 
(3d) that the Meriam machine is not an in- 
fringement of the Stover patent. 

(1) Is the 3d claim of the plaintiffs' patent 
valid? The claim is as follows: "I also claim 
the arrangement of matching cutters, to be 
adjusted both laterally with each other and 
vertically upon the bed piece, essentially as 
described, in combination with the platen, 
so that the planing and matching of the 
piece may both proceed at the same time, or 
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either the planing or matching may he done 
separately, whether the platen be made mov- 
able with the piece secured thereupon, or 
the platen be fixed and the piece be made to 
move thereon." The defendants contend that 
the patentee is confined, by this language, 
to a mechanism whereby the lumber may 
be both planed and matched at the same 
time, or planing and matching may be done 
separately, either upon a movable or a fixed 
platen. It is obvious, that the lumber can- 
not be matched upon a movable platen by 
the Stover machine, because the matching 
spindles project through' apertures in the 
platen, and the spindles, when in a position 
for matching, would prevent a forward move- 
ment of the platen; and it is also obvious, 
from the description of the machine, that no 
such mechanical impossibility was contem- 
plated. 

The specification is as follows: "To the 
platen A' is secured a guide D', which may 
be remo^'ed at pleasure; this correctly guides 
the board, in connection with the spring E', 
to be matched by cutters, which may be 
raised up through holes V2 and Ws, formed 
through the platen for that purpose, and ad- 
juFted at the desired elevation, they being 
driven by pulley S from puUey Q', on a drive 
shaft L'. The platen may thus be used sta- 

[Drawing of Patent No. 32,904, granted .Tuly 23, 
1861, to H. D. Stover, published from the rec- 
ords of the United States patent ofiice.] 



Fig. 1. 



Fig. 2. 




tionary, and over which the boards may be- 
moved by feed rolls, to be both planed and 
matched on both edges at the same time, or 
either may in the same manner be done sep- 
arately, or the platen may be moved by any 
means (not necessary to be shown), and the 
lumber secured thereupon, while lying per- 
fectly natural, by jaws F', operated by right 
and left hand screws G', to pinch and hold 
the piece, by turning the lever H'. * * * 
In order to dress dimension lumber, the 
platen is moved in bed along with the piece 
secured upon it to be dressed; and, when 
boards are to be dressed by passing them 
under the cutting cylinder, requires that a 
set of feed rolls shall be combined with Llie- 
other portions of my machine, to feed the 
boards or pieces over the platen A' and un- 
der the cutter, to be dressed, the platen be- 
ing fixed during such operation." The inten- 
tion of the patentee was to state in the third 
claim the improvements which he had de- 
scribed, and which consisted in part of de- 
vices for the removal hy mechanical meaus of 
the matching apparatus when "dimension" 
lumber was to be dressed, that is planed and 
not matched. The third claim is not ex- 
pressed with accuracy, but should be con- 
strued "ut res magis valeat quam pereat," 
and in connection with the specifi<'ation, sa 
that "the inventor shall have the benefit of 
what he has actually invented." Woodman 
V. Stimpson [Case No. 17,979]. "If the court 
can clearly see what is the nature and ex- 
tent of the claim, by a reasonable use of the 
means of interpretation of the language used, 
then the plaintiff is entitled to the benefit of 
it, however imperfectly and inartificially he 
may have expressed himself." Ames v. 
Howard [Id. 326]. The inventor intended to 
claim a surfacing and matching machine, in 
which the matching cutters were adjusted 
laterally and vertically, in combination with 
the platen, and were so adjusted vertically 
that the matching mechanism could be me- 
chanically dropped below the platen, when 
surfacing alone was. to be done. By such a 
machine the matching and planing could be 
done at the same time, or the planing could 
be done separately with the matcher cutters 
removed, or the matching could be done sep- 
arately when the cutters were raised above 
the surface of the platen. He had previous- 
ly claimed the movable platen, which he sup- 
posed to be an improvement upon other plan- 
ing machines. The movable or fixed charac- 
ter of the platen is not a necessai-y part of 
the • improvement to which the^third claim 
relates, and might have been omitted from 
the statement of that claim. A construction 
which should compel the patentee to the dec- 
laration that his machine could either match 
or plane boards when placed upon a movable 
platen, the matching cutter being upon sta- 
tionary arbors projecting through the platen, 
would be a constniction of the utmost rigor, 
and in violation of the liberal rules in regard 
to the interpretation of patents, which have 
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prevailed in courts of this country. It is a 
I'ust and reasonable construction to hold, 
that the concluding clauses of the claim were 
introduced parenthetically, and related to the 
platen -which the patentee had previously 
claimed, and had no reference to the planing 
or matching which are mentioned in the 
clauses which immediately precede those 
now under discussion. Tl^us construed, the 
claim would read as follows: *T also claim 
the arrangement of matching cutters, to be 
adjusted both laterally with each other, and 
vertically upon the bed piece, essentially as 
described, in combination with the platen, 
(whether, the platen be made movable with 
the piece seem-ed thereupon, or the platen be 
fixed and the piece be made to move there- 
on,) so that the planing and matching of the 
piece may both proceed at the same time, or 
either the planing or matching may be done 
separately." 

(2) Does the Meriam machine infringe the 
complainants' patentv The object of the 
Meriam machine has already been given in 
the language of the patentee. One object 
was to "move the shaft out of the way^ in 
using the planer for surface planing only." 
He also states, that, "hj this arrangement, 
they" (i. e., the vertical spindles) "can be 
lowered beneath the surface of the bed, for 
surface planing only, without removing any 
portion of the bed, and in a moment of 
time." In the Stover patent, the device by 
wnieh the matching cutters are dropped be- 
low the surface of the platen is thus de- 
scribed: "The matching cutters and bar X2 
are made vertically movable and adjustable 
by sliding in grooves n, which are formed in 
central portion of bed piece A, by means of 
screw 01, threaded and fitted to stand Pi 
on bar X2 and turned by wheel Ni." By 
this single screw the two spindles are simul- 
taneously moved above and below the sur- 
face of the platen. The same simultaneous 
movement is effected by double racks in- 
stead of by a single screw, as in the model 
which was used upon the trial. The same 
movement is effected in the Meriam machine 
by racks, pinions and a weighted lever. The 
mechanism is thus described by one of the 
■defendants* witnesses: "This is accom- 
plished by two separate sliding steps, having 
their motion vertically, each step provided 
with a rack in which mesh two pinions con- 
nected together by a longitudinal shaft By 
rotating this shaft, it gives to the sliding 
steps which carry the matcher spindles a 
vertical motion sufficient to raise them to 
their places when performing their work, or 
■depress them entirely out of the way." The 
elevation and depression of the matcher 
spindles in the two machines is performed 
by substantially the same means, and in sub- 
stantially the same way. It is true, that 
the Meriam machine is probably an improve- 
ment upon the Stover machine, but the prin- 
ciple and essential elements of the two ma- 
chines are the same. 
23FED.CAS. — 13 



It is claimed that the Meriam machine does 
not infringe the plaintiffs.' patent, because 
the specifications of the Stover patent de- 
scribe no method by which a lateral move- 
ment of the matcher spindles can be pro- 
duced. A lateral movement of the matching 
mechanism was well known prior to the date 
of the Stover patent, which was not granted 
for any improved lateral adjustment. The 
third claim was for the arrangement of 
matching cutters, to be adjusted both later- 
ally and vertically, as described, in combina- 
tion with the platen. The method of verti- 
cal adjustment is described and claimed. 
Any appropriate and customary method of 
lateral adjustment could be used, and one 
method was indicated in the drawings, but, 
as the patentee claimed no improvement in 
the mechanism by which lateral motion was 
obtained, it was not important to give a 
description of any particular method of ac- 
complishing this result, when the methods 
already in use were well understood. 

The third claim of the Stover patent is for 
"an arrangement of matcning cutters." In 
the Meriam machine the cutting blades are 
placed upon "heads" of larger diameter than 
that of the spindles to which the heads are 
attached, the heads are removed from the 
spindles by hand, and the spindles are then 
dropped below the surface of the platen. In 
the machine which was shown in the Stover 
patent the cutting blades are inserted in. 
slots in the end of the spindles, and are 
Raised and depressed with the spindles. It is 
contended that the Stover patent is limited 
to an arrangement of cutters or knives which 
must be lowered by mechanical means,, and 
that the patent is not infringed, by reason 
of the fact that, in the' "Meriam machine, the 
matching spindles only are carried below the 
platen. The object of the Stover invention 
was to enable wide surfacing to be done up- 
on a planing and matching machine of ordi- 
nary width. To accomplish this object the 
entire matching apparatus must be removed 
below the surface of the platen. In the 
Stover machine, as shown in the drawings, 
the spindles and cutters are simultaneously 
dropped. The cutters cannot be lowered un- 
less the spindles are lowered also, and, un- 
less the spindles are lowered, the machine 
cannot plane wide boards. TKe invention 
was for an arrangement of the cutting mech- 
anism, and it would have been a more accu- 
rate use of language, had the word "mech- 
anism," or an equivalent term, been used, in- 
stead of the word "cutters;" but, by a com- 
mon form of expression in the language 
which was employed, a part of the mechan- 
ism was substituted for the whole. 

But, in case a limited signification is given 
to the word "cutters," the conclusion for 
which the defendants contend is not reached. 
The cutters or knives must be placed upon 
spindles, and the "arrangement of matching 
cutters" is an arrangement upon spindles 
which are so vertically adjusted that the 
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whole can be dropped "below the surface of 
the platen. The^ matching spindles of the 
lleriam machine are so vertically adjusted 
that they can be lowered below the surface 
of the bed, and, in the mechanism by which 
the dropping of the spindles is effected, the 
Stover patent is infringed. The Meriam ma- 
chine "incorporates in its structure and oper- 
ation the substance" of Stover's invention. 
Carter v. Baker [Case No. 2,472]. 

(3) The novelty of the Stover machine. It 
has already been remarked, that machines 
which vfere in use prior to the Stover patent 
contained devices for a slight vertical ad- 
justment of the matcher cutters, so that 
boards of different thicknesses could be ac- 
curatelj'- matched. This vertical adjustment 
was sometimes effected by a thread at the 
upper end of the spindles, and sometimes 
by loosening a set screw which secured the 
cutter head to the spindle. These machines 
did not contain any device by which the 
spindles could be simultaneously dropped 
below the surface of the platen at the will 
of the operator, so that boards could be 
planed which were wide enough to pass over 
the top of the spindles thus lowered. Upon 
the entire proofs it does not appear that any 
machine existed prior to the date of the Sto- 
ver patent, which had the principle of the 
Stover machine. 

(4) As to equitable estoppel. The testimo- 
ny in regard to Stovers propositions to a 
witness, and one of the manufacturers of 
the Meriam machine, is, :f true, not sufficient 
to justify a court in dismissing the bill. 

Let a decree be passed for an injunction 
and an account. 



Case IS-Q. 13,510. 

STOVER V. KENNEDY. 
[5 Reporter, 136.] i 

Circuit Court, B. D. P(»nnsj-lvania. Jan. 5, 

1878. 

Baskruptct — Prefeuen'ce — Agreement to Give 

Security — Security Gives after 

Debtor is Embarrassed. 

"Where a debt is contracted and a certain se- 
curity agreed to be given therefor by the debtor, 
which security is through mistake not given, 
and the debtor afterwards and in involved cir- 
cumstances gives the security promised, it is 
not voidable as asrainst creditors under the 
bankrupt act [of 1867 (14 Stat. 517)]. 

A bill in equity was filed by an assignee in 
bankruptcy to set aside a confession of judg- 
ment as in fi-aud of the bankrupt act. The 
bill and amendment alleged that on the 6th 
of September, 1876, Parker, subsequently ad- 
judged a bankrupt, gave an agreement for a 
confession of judgment in favor of the defend- 
ant, who was his mother-in-law, upon which 
judgment was entered and execution issued; 
the said Parker being in contemplation of in- 
solvency, and the confession being given in or- 
der to give a preference to the defendant, who 

1 [Reprinted by permission.] 



had reasonable cause to beheve that the con- 
fession was given in fraud of the act, and that 
Parker was insolvent. 

The answer alleged that in June, 1868, Par- 
ker borrowed money of the defendant, and 
gave her a bond therefor, payable in one year; 
that it was agi'eed a judgment bond should 
be given for the sum borrowed, and the loan 
was made upon the faith of that contract; that 
the bond was drawn by Parker, and by mis- 
take no warrant of attorney to confess judg- 
ment was inserted; that at the time Parker 
was solvent and in good credit; that the de- 
fendant beUeved she had a judgment bond un- 
til September 6, 1876, when the confession 
was given to con-ect the mistake in the original 
instrument, and in pursuance of the agree- 
ment under which the loan was made. The 
evidence supported the answer. 

G. T. Bispham and Wayne McVeagh, for 
defendant. 

The question is whether there is anything in 
the bankrupt act which forbids parties to a 
contract of loan eoiTecting an error in the in- 
strument which was intended to be the evi- 
dence of the terms of the contract. As be- 
tween the original parties equity would reform 
the instrument. 1 Story, Eq. Jur. 5; Adams, 
Eq. 169. An assignee in bankruptcy, a judg- 
ment creditor, or a voluntaiy assignee, is not 
a bonn, fide purchaser for value without notice, 
against whom only equity will not interfere 
for the purpose of correcting a nustake. Story, 
Eq. Jur. § 165; Cooke v. TuUis, 18 Wall. [85 
TJ. S.] 332; Mitchell v. Winslow [Case No. 
9,673]; Donaldson v. Farwell, 3 Law & Eq. 
Rep. 401; Bump, Bankr. (9th Ed.) p. 494. 
The bankrupt law prohibits assignments with 
preferential intent; here the intent was mere- 
ly to correct a mistake. The party has only 
done what equity would have compelled him 
to do. But, apart from the above, is a security 
given in pursuance of a prior agreement voida- 
ble, undei" the act, because of the insolvent 
condition of the debtor when it is actually 
given? The English rule is that it is not, if at 
the time the debt was contracted there was a 
distinct agreement that the specified security 
should be given. Hutton v. Cruttwell, 1 El. & 
Bl. 15; Harris v. Rickett, 4 Hurl. & N. 1; Ex 
parte Hall, 4 Oh. Div. 682. The rule seems to 
be favored in the United States. Sawyer v. 
Tui-pin, 91 U. S. 114; Wadsworth v. Tyler 
[Case No. 17,032]; In re Wood [Id. 17,937]; 
In re Reed, U. S. Dist Gt. E. D. Pa. (unre- 
ported); Burdick v. Jackson, 7 Hun, 488. 

J. Q. Hunsicker and B. M. Boyer, for plain- 
tiff. 

THE COURT (McKENNAN, Circuit Judge, 
and CADWALADER, District Judge) held 
that there having been an agreement to give 
a judgment to secure the loan at the time the 
loan was made, and the wan-ant to confess 
said judgment having been omitted by mis- 
take, it was not a fraud upon the provisions of 
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the bankrupt act to carry out tlie terms of the 
conti-act, even after the circumstances of the 
debtor had become involved, and that the judg- 
ment should not be set aside; and further, 
that the issue of execution on the said judg- 
ment was not a fraudulent prociu-ement of ex- 
ecution within the meaning of the act. 



Case No. 13,511. 

STOVE WOKKS v. PERRY. 

[Cited in Cleaver v. Traders' Ins. Co., 40 
Fed. 864. Nowhere reported; opinion not now 
accessible.] 



Case No, 13,513. 

STOW V. CHICAGO. 

E8 Biss. 47; i 3 Ban. & A. 83; 9 Chi. Leg. 
News, 425.] 

Circuit Court, N. D. Illinois. Sept, 1877.2 

Patents — Ponctioss of Device — Wooden Pave- 
ments — IN'FKISGEMEXT — CONTKACTOK — 

License— RoYAi/TT. 

1. A principal is not liable for the claim of a 
patentee under work done by a contractor who 
held a license, even though he has not paid his 
license fees or royalty. 

2. If a device in use will perform a certain 
function or office, it is immaterial whether the' 
patentee describes such performance, or even 
knew that it would so operate. . 

3. The use of wedge-shaped blocks in making 
a pavement is not patentable; that being the 
principle long since applied • in laying cobble 
stone pavements. 

4. Uniformity of spacing, and the use of a- 
strip to secure the same in laying a pavement, 
is not patentable. 

5. A mere change of material, as from stone 
to wood, or vice versa, is not patentable. 

6. Here matter of judgment as to the amount 
of force to be used, is not patentable. 

7. An English patent is a matter of public' 
record in that country, and also in this coun- 
try, by patent and by publication. 

8. Omission of an element from a patent, so 
that the less number of parts will perform all 
the functions of the greater, is not an inven-. 
tion. 

9. Degree of force, in ramming or swaging, is 
not patentable. 

10. Sundry patents and processes for pave- 
ments commented upon. 

[11. A reconstruction of a machine so that a 
less number of parts will perform all the func- 
tions of the greater may be invention of a 
high order, but the omission of a part with a 
corresponding omission in function, so that the 
retained parts do just what they did before 
in the combination, is a mere matter of judg- 
ment, depending upon whether it is desirable' to 
have the machine do all, or less than, it did be- 
fore.] 

[Cited in McClain v. Ortmayer, 33 Fed. 287.] 

In equity. 

Carter, Becker & Dale and J. N. Jewett, 
for complainant. 
West & Bond, for defendant 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 

2 [Affirmed in 104 U. S. 547.] 



BLODGETT, District Judge. This is a bill 
in equity, charging the defendant with an 
infringement of four patents issued by the 
United States, and praying an account for 
damages and an injunction. 

The patents described in the bill are: First 
A patent dated December 10, 1867, and num- 
ber 72,110, issued to the complainant [Hen- 
ry M. Stow] and re-issued January 19, 1869, 
re-issue number 3,274, for an improved pave- 
ment. Second. Patent dated February 25, 
1868, number 74,862, issued to the complain- 
ant for an improved street pavement Third. 
Patent dated April U, 1869, number 88,765, 
issued to D. L. De Golyer, for an improve- 
ment in laying down block pavements, and 
of which complainant claims to be assignee. 
Fourth. Patent dated December 31, 1872, 
number 134,404, issued to the complainant 
for an improvement in wood pavements. 

The defendant denies any infringement, 
and also denies the novelty of the alleged 
improvements claimed in the patents. 

The patent issued December 10, 1867, and 
re-issued January 19, 1869, is for a pavement 
composed of alternate tiers of square ended 
and wedge-shaped blocks, the latter, that is, 
the wedges, being driven down into the foun- 
dation bed of sand or earth; also, a pave- 
ment composed of blocks with the lower 
ends all wedge-shaped, and all driven or 
rammed down into a foundation of sand or 
earth. 

From the proofs In this case it appeal's that 
the complainant has been paid for all the 
pavement in which this device has been used, 
except a block on Market street, between 
Randolph and Lake, and the intersection of 
Lake and State streets, which were laid as 
samples under the direction of the complain- 
ant and his brother, W. H. Stow. There 
were some of these pavements put down on 
Clark street, biit Mr. McBean testifies that 
he did this under a license from the com- 
plainant, and the defendant was not to be 
liable therefor. He states that he has not 
yet paid Stow, but that does not make the 
city liable. It, therefore, hardly seems nec- 
essary to consider this patent, but if deemed 
material to do so, I would be of the opinion 
that this patent was anticipated in part by 
an English patent issued to Stead in 1839. 
In 1839 David Stead received a patent in 
England, which is a matter of public record 
in that country, and also in this country, by 
patent and by publication, for a wooden 
pavement made of octagonal blocks set to- 
gether, and as the blocks go together, they 
leave a square opening through which he 
drove a pile or wedge down into the earth 
or gravel, for the purpose, as he says, of 
laying his pavement firmly upon the earth 
in newly made .embankments. The reason 
which the patentee gives for the operation 
or use of his device is not conclusive. A 
man may, in other words, invent an im- 
provement producing results beyond what 
he knows or dreams of, and a better reason 
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may be given by a skilled person than the 
one assigned for the use of the device which 
is used or adopted. So, in this case, the driv- 
ing down of these wedges into the earth 
under the blocks could be done just the same 
under the Stead device as it could be under the 
Stow device; although Stead does not allude 
to the driving of the wedge down there for 
the purpose of compacting the earth, yet it 
produces that result. His failure to state 
that as one of the reasons or results does 
not necessarily change the fact that there^ 
is no longer anything novel in the Stow de- 
vice, from the fact that Stead anticipated 
him by a great many years. 

The second patent is for a pavement com- 
posed of tiers or rows of wedge-shaped wood- 
en blocks driven into a foundation of sand 
or earth, as there shown. It is claimed that 
by this means the earth would be compacted. 
The spaces between the rows are then filled 
in with gi'avel. 

It is sufficient, in regard to this patent, to 
say that there is no proof that the city has 
ever used it; but if it had been used, it may 
well be doubted whether the patent can be 
sustained, as his wedged blocks do not, it 
seems to me, differ in principle from the 
old cobble stone pavement, made of cobble 
stones with their sharp or pointed ends, or 
smaller ends, set downwai-ds, and the whole 
rammed or driven into the sand or gi'avel 
on which it was laid. We all know, of our 
own knowledge, that is, everj'- person who 
has seen a cobble stone pavement knows, 
that the process of making it was to set the 
cobble stones with their small end down- 
ward upon the ballast or gravel, covered 
with sand to fill the spaces between them, 
and then ram the whole structure down 
solid. Now, here is simply this difference: 
A man, instead of using the sharp ends of 
the cobble stones, sharpens wooden blocks 
and sets them together, and drives them 
down so as to make a solid foundation. It 
being conceded that the cobble stone pave- 
ments are so laid, the substitution of a new 
material is not patentable. This patent is 
also obviously anticipated in the second form 
of the original patent of December 10, 1867. 
air. Stow states that he claims a wooden 
pavement composed of blocks with the low- 
er ends wedge-formed, and all driven down 
into a foundation bed of sand or earth. Now, 
here in 1867, the year before this patent, in 
his first patent, where he claims the alter- 
nate wedge-shape and square-ended blocks, 
he also describes and claims a series of 
wedge-shaped blocks, all driven down into 
the sand or gravel; so it seems to me that 
he has here, by the second patent, attempted 
to prolong the life of his first patent or first 
device, by taking a patent afterwards upon 
the wedge-shaped blocks, shown and claim- 
ed with the wedge-shape and alternate 
square-ended blocks. 

The De Golyer patent (the third) is one for 
a method of spacing distances between the 



blocks by the use of a removable strip or 
board of the thickness of the required spaces: 
that is to say, the way in which the blocks 
were set up against each other, and a board 
set between them while they were being set, 
and after they were set the board was re- 
moved so as to leave a space of the required 
distance between the rows or tiers of blocks. 

This is fairly anticipated, in my estimation, 
by the patent of McDougal, where he had a 
spacing apparatus like this that was set be- 
tween the blocks and was removable. But in 
point of fact as the evidence shows in this 
case, the skillful workmen who lay these 
wooden pavements, no longer depend upon 
the spacing apparatus at all, but use their 
fingers and their eyes; and they become so 
skilled that they can readily make the spaces 
of a uniform width hy the application of 
their fingers as they lay their blocks as well 
as by a spacing board, or any other device of 
that kind. And the case is fairly illustrated 
by the improvement in telegraphing. For- 
merly (we all know) the process of telegraph- 
ing by the Morse telegi-aph was by a reel up- 
on which a paper was wound, and the action 
of the machine made a dot, or dots and lines. 
It was necessary to write out the words by 
this operation. But in course of time the 
operators became so skillful that the ear 
took the place of the paper and reels, and 
now no person is considered skillful enough 
to act as a telegraph operator unless the ear 
is sufficiently ti-ained to enable him to dis- 
pense with the reel and paper. So here in 
the actual operation of the laying of these 
wooden pavements, the eyes and the fingers 
of the workmen dispense with the spacing 
appai-atus. There is also no evidence in the 
record that I can find, and I have looked 
carefully through it, of any use by the city 
of this special device. I find no proof that 
the city has ever adopted this removable 
spacing board as a matter of practice. But 
even if they had, such a mere mechanical 
device, such as is used by joiners in fitting 
floors togethei', or in fitting lattice work, or 
pickets on a picket fence, or any other place 
where unifonn spacing is required, would 
seem to anticipate this device. In setting an 
ordinary picket fence, the joiner who sets 
the picket uses another picket or spacing 
board for the pui-pose of securing uniform- 
ity in the spaeings. 

This brings us to the consideration of the 
last patent issued to the complainant in De- 
cember, 1872, and it is mainly upon this pat- 
ent that the controversy in this case turns. 
The device covered by this patent is de- 
scribed by the patentee in the re-issue of his 
first (1867) patent as follows: "The nature 
of my invention consists in putting down a 
pavement of wood, or other suitable mate- 
rial, upon a foundation bed of sand or loose 
earth, and packing the sand or earth by 
means of wedge-blocks driven down into tlie 
same and forming a part or the whole of the 
pavement." He also says, in reference to 
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tliese wedge-blocks: "It will not be abso- 
lutely necessary to bevel tbe lower ends of 
the bloclis No. 2, as even square-ended blocks 
will act as wedges." Also, that the blocks 
No. 2 may be of dressed stone, brick or wood, 
or of any suitable material that will bear 
driving down into the foundation bed. 

His last specification is as follows: "In 
constructing my pavement I first grade the 
street, and cover it to a depth of not less 
than three inches with sand or loam, which I 
wet and pack with a maul or rammer until 
the whole is of sufficient compactness. I 
then strike the surface to a proper gi-ade, and 
lay the blocks A. in rows transversely across 
the street, placing between the rows a re- 
movable strip of wood, B., of sufficient thick- 
ness to foim the necessary space between 
the blocks, as shown. After a sufficient num- 
ber of rows have been laid in this manner, I 
remove the strips and partially fill the spaces 
with sand or gravel. I then drive the gi-avel 
or sand in said spaces into the sand founda- 
tion below by means of a swage maul or 
other suitable instrument, until the founda- 
tion under the blocks is sufficiently compress- 
ed. I then fill the spaces with gravel or 
sand, and cover with coal tar or other cement 
or with gi-avel or sand alone, and go over the 
whole with a smooth iron instrument to fin- 
ish the surface. What I claim is a pavement 
composed of blocks laid in rows directly up- 
on a sand foundation, with spaces between 
the rows fflled with sand or gravel, which is 
swaged or diiyen into the said foundation 
substantially as and for the pui-pose speci- 
fied." 

We have a sample, or model rathei-, of the 
pavement as the complainant claims to make 
it; that is, square-ended blocks set upon 
sand, the spaces between them filled with 
gi-avel, and that packed or swaged down un- 
til it comes somewhat below the ends of the 
blocks. It will be noticed that while the pat- 
entee in his patent title names wooden blocks 
as the main material used inhis pavement,yet 
he has described and claimed broadly a pave- 
ment composed of blocks laid in rows direct- 
ly upon a sand foundation, with spaces be- 
tween the rows filled with sand or gravel 
swaged or driven down into the sand. He 
names wooden blocks in his title; yet he does 
not, in his specification or claim, limit himself 
to the -use of wooden blocks, but can use any 
kind of blocks. And it may well be sug- 
gested, I think, in view of the state of the 
ai't, whether this claim is not too broad, be- 
cause the use of other material as well as 
wood is so old in the art that it is at least 
questionable in my mind whether there is 
any novelty in making a pavement of blocks 
of any material set in sand or gravel founda- 
tion, with the spaces filled with gravel or 
sand. That, however, is a point not made in 
the trial, and I do not attach much impor- 
tance to it. The question is, was this device 
new at the time this patent was applied for? 
It seems to contain the following, as some of 



its elements: The street or roadway is to 
be brought to a suitable grade and shape, 
and covered to a depth of not less than three 
inches with sand or loam; second, the whole 
is then rammed until it is of sufficient com- 
pactness; third, upon the grade so formed the 
blocks are laid in rows transversely, or across 
the street, leaving sufficient spaces between 
the rows; fourth, these spaces are partially 
filled with sand or gi-avel, which is swaged 
or rammed until the foundation is sufficient- 
ly compact; fifth, the spaces are then wholly 
filled up with sand or gravel, or with sand 
and gravel and coal tar, so 'as to make the 
surface even with the top of the blocks. 

There is nothing in the patent which makes 
it neeessaiy for the constructer to use wood- 
en blocks. He might, for aught that appears, 
use stone, concrete, or any other kind of 
blocks. And it is a matter of general knowl- 
edge that pavements have, for many years 
before this patent was asked for, been laid 
with stone blocks, set upon a road-bed pre- 
pared with sand or gravel, and I must insist 
that I can see nothing patentable in the idea 
of substituting wooden blocks for stone, 
which had heretofore been used. But even 
if he confined himself to the use of wood, the 
proof shows that Stead, in '1839, proposed to 
make a pavement of wooden blocks set on 
sand or earth foundatign. In 1854, Nicolson 
took out his patent for a wood pavement, 
which he constructed by bringing the road- 
bed to the proper grade, upon which he laid 
a covering of boards; on these boards he set 
rows of wooden blocks; against each row he 
set a shorter row of thinner blocks, or a 
sti-ip of board about half the height of the 
first row, and so he continued to set alternate 
rows of long and short blocks, or rows of 
blocks with an intervening sti'ip of board be- 
tween; and in the spaces between the rows 
of longer blocks, he applied gi-avel and coal 
tar, or other cementing matter, which was 
rammed or swaged so as to make the whole 
firm and solid. The pavement in question, is 
the Nicolson device, or combination, with 
the board floor left out, and the spaces be- 
tween the rows of main blocks filled with 
gravel, instead of partly filling the spaces 
with a strip of board or short blocks. 

This patent was before his honor, Justice 
Field, of the supreme court, in 18G8. The 
Nicolson patent is refeiTed to in that case. 
He there referred to the state of the art at 
the time of the granting of the Nicolson pat- 
ent in these words: "TMs pavement," that 
is the Nicolson pavement, "is not the entire 
invention of Nicolson. Wooden pavements 
were invented and in use in different parts 
of the world, many years before his atten- 
tion was directed to the subject. He makes 
no claim of novelty in the use of blocks, or of 
the gravel and tar between or over them, nor 
of any of the separate parts that go to make 
up the structure. What he claims as his 
invention is the combination of the founda- 
tion of the pavement with the blocks or the 
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long blocks, and strips of board, these being 
bounded so as to form cells or channels, -with 
wooden bottoms, for the reception of brick, 
stone or gi-avel and tar, as already describ- 
ed." 

Now, here is the judicial finding of his hon- 
or. Justice Field, on the state of the art at 
the time. Nieolson entered the field as an 
inventor in 1854, so that wooden blocks with 
the spaces or channels between them, filled 
with gravel and tar was then old, and had 
been used and adopted long before Nicolson's 
patent in 1854, and he only sustained Nicol- 
son's patent upon the ground that it was a 
combination of the road-bed, ballasted and 
packed, with boards on top, the blocks set on 
the boards, and then the pavement filled in 
with coal-tar and gravel, as described in the 
Nieolson patent. That is, he sustained it as 
a combination, and such a combination as no 
person before Nieolson had ever made, and 
a combination of useful elements. 

In view of the state of the art, the ques- 
tion arises in reference to this patent that is 
now before us, can any person, after Nieol- 
son has gone over the field and made and 
described his invention, dismember Nicol- 
son's combination, and get patents for a part 
of the Nieolson combination? That is to say, 
can a party make an invention by omitting 
from a combination an element which per- 
formed a distinct office therein, and leaving 
the remaining ones to perform the same of- 
fices or functions without the omitted ele- 
ment that they did with it? Nicolson's im- 
provements were found to consist of an im- 
proved foundation consisting of a board cov- 
ering, laid on the old sand or earth founda- 
tion, and, in their best form, of a supei-struc- 
ture of alternate rows of vertical blocks and 
compacted filling, laid transversely or across 
the roadway. Is it invention to take the 
boards from imder Nicolson's superstructure 
and remit it back to the common foundation? 
Is it not rather a mere matter of judgment 
with the constructer, whether he will use 
the improved or the common foundation? It 
seems to me that it cannot be that he has 
made an invention when he decides to leave 
out the improved foundation. Suppose a 
man to have invented a harness with a 
breeching, can it be invention for another 
man to take the breeching ofC and leave the 
remaining parts to perform the identical 
functions that they performed before? A re- 
construction of a machine so that a less 
number of parts will perform all of the func- 
tions of the great^ may be invention of a 
high order, but the omission of a part, with 
a corresponding omission in function, so that 
the retained parts do just what they did be- 
fore in the combination, cannot be other than 
a mere matter of judgment, depending upon 
whether it is desirable to have the machine 
do all, or less than it did before. 

Does this inventor do anything more than 
others have done before, or than any lazy 
operative that Nieolson might set to con- 



struct his pavement might do— that is, leave 
the boards out, and set the blocks directly on 
the ground, and run the spaces full of grav- 
el? It seems to me that it does not rise to 
the dignity of an invention. Leaving out a 
member of this Nieolson combination can- 
not be the proper subject matter of a patent. 

Stead, in 1839, laid his wooden blocks upon 
a road-bed of gravel or earth, and provided 
that in certain cases the spaces between the 
blocks should be filled or partly filled up. In 
1864 Chappell procured a patent in which the 
condition of the art is thus described by him: 
"Wooden pavements have been constructed 
on the continent of Europe and in the United 
States, by laying wood blocks endwise of the 
grain, in parallel rows, with openings or 
channels between, into which gi-avel or gas 
tar was placed." Now this is a description 
found upon the public records of the patent 
office yeai-s before this patent was used or 
applied for, in which the state of the ait was 
described at that time, (in 1SG4,) by saying 
that pavements were well known on the con- 
tinent of Europe, and in the United States, 
made of wooden blocks set endwise on the 
eaith, and in parallel rows, with openings 
or channels between them, into which gravel 
and coal tar were placed. Again, the only 
thing that can be claimed as different in the 
Stow combination from what is described 
here by Chappell, is that he claims to ram 
his filling harder down into the sub grade, so 
as to compact the earth underneath. Now, 
is it a subject matter for a patent to strike 
a blow of ten pounds, instead of a blow of 
four pounds weight— a blow which shall 
drive this filling down into the ballast under- 
neath, instead of leaving it at the top? Is 
it the subject matter of a patent to drive a 
nail home into the wood, so that it is below 
the surface, or to leave it sticking up even? 
Much stress is laid by the complainant, in 
the testimony, upon the prepai-ation of the 
road-bed by ramming or packing until the 
whole is of a sutficient compactness, before 
the blocks are set thereon. But Cowing, 
wbose invention dates back to November, 
18G5, makes express provision for preparing 
the road-bed, by grading to the proper form 
and ramming the same solid, so that the idea 
of ramming the road-bed solid, making it 
compact before setting the blocks upon it, is 
an old idea, described by Cowing in 1865. 

The setting the blocks and then filling and 
ramming the crevices with earth or gravel, 
was a provision also made by Cowing. The 
only difference is that the Cowing blocks were 
not set in line so that channels extended 
across the street in continuous lines. Cowing 
does not expressly direct us to ram or swage 
the gravel down into the sand or gravel bal- 
last underneath; but he provides for ram- 
ming the filling, which would, of necessity, 
drive it down to some degree into the bal- 
last, and the degree of ramming can hardly 
be made the subject matter of a patent. We 
must assume that Cowing intended to have 
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liis filling sufficiently rammed to make a 
firm and solid pavement, and tliat is all Mr. 
Stow proposes. How much swaging or ram 
ming would be needed to make tlie fi^Uing 
penetrate the foundation must depend en- 
tirely upon the degree of compactness to 
which the road-bed was brought before the 
blocks were set That is to say, if he pounds 
or rams, or in any other way or method com- 
pacts the road-bed underneath, or if the road- 
bed upon which the blocks are set is solid 
enough so that it needs no compacting, then 
he need not, in order to make a solid 
pavement, ram his filling below the blocks 
at all. At all events, the only difference be- 
tween Stow and Cowing, in the matter of 
swaging or ramming, is one of degree. So, 
also, the patent of Van Cowp & Hodgman 
provides for ramming the filling between the 
blocks until the same is thoroughly compact- 
ed. Now. where is the difference, except in 
degree, when in the Van Cowp & Hodgman 
patent they provide for ramming the filling 
between the blocks until the whole is thor- 
oughly compacted? Mr. Stow certainly 
would not do any more than that. All he 
wants to do is to ram the filling until he 
makes a solid roadway, and Van Cowp & 
Hodgman propose to do that. I might go 
through in detail with all the various patents, 
ante-dating the complainant's patent, which 
are in evidence by the defendant, but for 
want of time I must content myself with 
the remark that several patents besides these 
I have specially described, seem to have an- 
ticipated the complainant both in the idea 
of setting the blocks directly upon an earth 
or sand foundation, and also of filling the 
spaces between the blocks with gravel or 
sand, packing or ramming them firmly in 
such spaces. Aside from these patents we 
have the Nieolson patent of 1854, which 
was only sustained because it was a new 
combination of useful elements; but after 
Nieolson instnicted the public how to make 
a pavement of his construction, it does not 
seem tliat another man could have a patent 
for using a part of the same as he used it. 
It seems to be obvious that the degree of 
packing to which the filling between the Stow 
blocks is to be subjected depends largely up- 
on the foundation upon which the blocks are 
set. The sand or loam dressing, which he 
provides for, is to be first compacted as 
hard as possible before the blocks are set, 
and if sufficiently compact to sustain the 
blocks, then no ramming down below the 
ends of the bloelcs is necessary or possible, 
and the invention would therefore practically 
be inopei-ative. 

Among the defendant's exhibits, is the 
Prescott patent of the issue, June 20, 1871, 
which is almost identical with complainant's 
patent, issued in December, 1872, eighteen 
months afterwards. It is almost identical 
in description with the Stow specification. 
Prescott says his pavement is composed of a 
series of blocks having their intermediate 
.^aces filled with concrete, the concrete be- 



ing caused to extend down below the lower 
line of the blocks into the road-bed, for the 
purpose of forming the gravel spacing as de- 
scribed. He specifies that the concrete is 
placed or driven down into the interstices 
between the blocks, and extends three or 
four inches below the surface of the road- 
bed or street-bed, so as to effectually prevent 
water from going under the blocks, and al- 
so prevent water from accumulating and 
running under the pavement. Then he de- 
scribes the mode of laying It, as precisely the 
Stow method, by setting blocks endwise. But 
I find in the proofs a more insuperable an- 
swer to this patent than any which I have 
named, and it is a fact which I consid- 
er abundantly substantiated by the evi- 
dence that this precise form of wooden 
pavement was used in this city as early as 
1864. Mr. J. K. Thompson, and other wit- 
nesses, whose testimony is in the record, 
have all testified that in 1864 the city of Chi- 
cago laid a pavement at the end of the via- 
duct on North State street, where it forms 
a junction with Kinzie street, in which the 
precise combination of the blocks with the 
spaces between filled in with gravel, and 
the whole rammed, was used. This was in 
1864, and the patent in question was not is- 
sued until 1872. In 1871 or 1870, the witness 
seems to be a little in doubt which, when 
the La Salle street tunnel was built, a portion 
of the road-bed in the tunnel was laid with 
the same kind of pavement that was used at 
the junction of Kinzie and State streets, by 
a combination of blocks and gravel filling, 
without the boards, as now claimed by Stow, 
Now, here is the proof of the state of the 
art by other inventors; here is the proof of 
the use of precisely this Stow invention in 
the city of Chicago, as early as 1864, nearly 
eight years prior to this patent, and it seems 
to me there is no ground of novelty for this 
patent to stand on. The patentee must be con- 
sidered as anticipated in evei-y feature of his 
patent by those who had in fact, taken out 
patents, or those who had used a pavement 
similar in character before he entered the 
field. 

In this view the bill will be dismissed for 
want of equity. 

[On appeal to the supreme court this decree 
was affirmed. 104 U. S. 547.] 

Case ISTo. 13,513. 

In re STOWB. 

[G N. B. R. 429.] i 

District Court, D. Maine. July 3, 1871. 

Bankruptcy— Mortgage— Illegal PREFeuBSCE — 
PiiE-EXiSTiNG Debt — Severance — Practice. 

A creditor advanced money to his debtor, 
within four months of proceedings in bankrupt- 
cy, and took a mortgage of the debtor's stock 
in trade, first, as security therefor; secondly, 
included in the same mortgage, another (an- 
tecedent) debt due to himself, which was se- 
cured by a prior mortgage on the same property, 

1 [Reprinted by permission.] 
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held by and given to the bankrupt's (debtor's) 
former copartner; and, thirdly, for conTenience, 
and to save writing an additional mortgage, an 
overdue note taken up and held by the en- 
dorser, by whose request it was inserted in the 
mortgage. Subsequent to proceedings in bank- 
ruptcy, the stock in trade was sold, with the 
consent of the several mortgagees, who proved 
their claims before the register as secured debts, 
and joined with the assignee in submitting to 
the register their rights under the mortgage. 
The register held that the mortgage was void 
as against the assignee, because intended to 
secure a pre-existing debt, &c. — ^the overdue 
note — according to fthe principle of the decision 
in Denny v. Dana, 2 Gush. 160. Seld, on ap- 
peal by the mortgagee, (the endorser withdraw- 
ing therefrom and surrendering all rights un- 
der the mortgage,) that the mortgage could be 
severed and sustained in part, and denied as 
to the rest. The court also disapproved the 
mode of presenting the case. It should be pre- 
sented by a petition of the mortgagee against 
the funds in court. 

[Cited in Corbett v. "Woodward, Case No. 3,- 
223.] 

The bankrupt applied, within four months 
of the proceedings in bankruptcy, to God- 
frey for a loan of money, and agreed to give 
Mm a mortgage, as security, on his stock 
in trade in his store in Oldtown. He needed 
the money to pay off some overdue notes held 
by one Smith, which were secured by a 
mortgage of stock in trade, executed by the 
firm, Stowe & Waldron, composed of the 
bankrupt and Waldron, previously doing 
business at the same place then occupied by 
the bankrupt, and to whom he was succes- 
sor. Godfrey was also the owner of a note 
of Stowe & Waldron, secured by another 
mortgage, given by Stowe to Waldron at 
the dissolution of the firm, as indemnity 
against partnership debts, and which it was 
agreed should also be included in the mort- 
gage to secure the loan then being negoti- 
.ated. While the negotiation was pending, 
Dillingham, another creditor, who had as an 
accommodation endorser been compelled, a 
few days before, to pay a note of the bank- 
rupt, learning that Stowe was about making 
the mortgage in question, called npon God- 
frey and informed him of the circumstances, 
and requested him as a favor, and to save mul- 
tiplying papers, to include bis claim in this 
mortgage. A mortgage was accordingly 
made, including Dillingham's claim, which 
was evidenced by a note of the bankrupt, 
payable to his own order, endorsed in blank, 
and dated the same day as the mortgage, 
and a new note given to Godfrey, embracing 
his two claims. Shortly after, Stowe failed, 
and proceedings in bankruptcy having been 
commenced against him, his stock in trade 
was sold under section twenty-five, with the 
consent of the mortgagees, and the funds 
arising from the sale were deposited in court, 
subject to the rights of the mortgagees; and, 
thereupon, by agreement between the as- 
signee and the secured creditors, their rights 
under the last mortgage were submitted to 
the register in charge of the cause. Both 
Godfrey and Dillingham claimed before the 
register that they held a valid lien upon the 



funds In court, by virtue of the mortgage 
to Godfrey; and each filed "proofs of debt 
with security," accompanied by their exam- 
inations, taken on application of the assignee. 
No evidence was offered to show whether 
any of the Stowe and Waldron stock at the 
dissolution of that firm was in existence at 
the date of the mortgage to Godfrey. The 
register decided the mortgage was void as 
against the assignee, under section thirty- 
five, for several reasons, but principally be- 
cause it was a preference of the Dillingham 
claim— that the mortgage was an entirety as 
presented by Godfrey, and being void in 
part, according to Denny v. Dana, 2 Cush. 
160, was void in whole. On the issues of 
fact and law thus arising the register, at 
the request of the parties, adjourned the 
same into court for the decision of the judge. 
At the hearing before the judge, and upon 
the suggestion of the court, that the pro- 
ceedings were irregular, the parties with- 
drew their proofs, and Godfrey presented in- 
stead a petition against the funds in court, 
claiming payment only of his own demand; 
Dillingham making no further claim under 
the mortgage. 

H. C. Goodenow, for assignee. 
C. P. Stetson, for Godfrey. 

FOX, District Judge (orally). I find the 
consideration of Godfrey's note was in part 
money then loaned and the balance was re- 
ceived in discharge of a note upon which he 
then had full security, first by the partner- 
ship of Stowe & Waldron and second by 
and through the mortgage on Stowe's stock, 
held to be sure by Waldron, but which in 
equity would inure to Godfrey's benefit as 
the holder of the liability thereby protected. 
Under these circumstances, it does not ap- 
pear to me that Godfrey and Stowe can be 
deemed to have intended a fraudulent pref- 
erence of this demand; under the provisions 
of the banki-upt law there was a full present 
consideration for this mortgage qua this 
note, and the estate has not been in any way 
defrauded thereby. Whether the Dilling- 
ham claim is equally pure and protected it 
is not in my view necessary to determine, as 
Dillingham makes no claim to payment from 
the mortgaged property, and the ease of 
Denny v. Dana, 2 Gush. 160, I think is not 
to control the rights of Godfrey. If Dilling- 
ham had taken the mortgage charged with 
a fraudulent motive and preference of his 
debt, under the bankrupt law, it may be that 
this case would control, but Godfrey himself 
is found by me entirely innocent, and so far 
as he is concerned, is a bona fide holder for 
present value. I think the case falls within 
that class of which U. S. v. Bradley, 10 Pet. 
[35 U. S.] 360 is an illustration, that a con- 
tract may be good in part and void for the 
residue, where the residue is founded in il- 
legality, but not malum in se. Now exti-a 
the provisions of the bankrupt act Dilling- 
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ham had a perfect right to take this securi- 
ty, and as all proceedings in bankruptcy are 
based on principles of equity, I think we are 
justified in severing the conditions of the 
mortgage and sustaining it so far as one of 
the claims in behalf of the sole mortgagee, 
entirely innocent of all violation of the law, 
is concerned. 

The following decree was subsequaitly en- 
tered by the court: 

FOX, District Judge. The assignee named 
in the foregoing petition having acknowl- 
edged notice, and the case having been ar- 
gued by counsel in behalf of the respective 
parties, it is by the court now ordered, ad- 
judged and decreed, that the security by 
mortgage of September twenty-seventh, 
eighteen hundred and seventy, on the bank- 
rtipt's stock of goods and merchandise, as 
set forth in said petition, for the payment 
to said Godfrey of the note of said bank- 
rupt for seven hundred and ninety-three dol- 
lars and seventeen cents, on sis months with 
interest, (said note being in part for a pres- 
ent consideration then advanced by said God- 
frey to said bankrupt, and the residue there- 
of being in payment of a demand held by 
said Godfrey against said bankrupt, payment 
of which before that time had been and then 
was fully secured to said Godfrey,) consti- 
tuted a valid and legal incumbrance on the 
property mortgaged to the extent of the 
amount due upon said note and was not in 
fraud of any of the provisions of the bank- 
rupt act, and that said stock in trade passed 
to said assignee in bankruptcy, charged 
with and subject to said lien and incum- 
brance. And it is therefore fuiHier ordered, 
that said assignee pay to said Godfrey, forth- 
with, from the net proceeds of the sale of 
said mortgaged property, if the same shall 
be sufficient for that purpose after satisfac- 
tion of any previous liens, if any there be, 
the amount due upon said note with legal 
interest at six per cent, from the time said 
note became due and payable. 
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Circuit Court, E. D. Pennsylvania. Oct. Term, 
1853. 

Copyright — Coptbight Translation — Subse- 
quent Translation. 
A prose translation (having no qualities of a 
paraphrase) of a copyright prose romance. 



I [Reported by John "William Wallace, Esq. 
1 Pittsb. Leg. J. 129, contains but a partial re- 
port.] 



which the author had ierself caused to be trans- 
lated in a way she liked, and copyrighted, is 
not an infringement of the author's copyright 
of the original. 
[Cited in Keene v. Wheatley, Case No. 7,644; 
Greene v. Bishop, Id. 5,763; Lawrence v. 
Dana, Id. 8,136; The "Mark Twain" Case, 
14 Fed. 730. Cited, contra, in Henry Bill 
Pub. Co. V. Smythe, 27 Fed. 921.] 

The act of congress (Act Feb. 3, 1831 [4 Stat 
436]) respecting copy-rights gives to the "au- 
thor of any book" the "sole right and libeity of 
printing, reprinting, publishing and vending 
such book:" and if any other person shall 
print, publish or import, &c., "any copy of such 
book" without the consent, &c., afi5xes certain 
penalties for the infringement of copy-right. 
With ttiis act in force, Mrs. Harriet Beecher 
Stowe published in 1850-52, a romance called 
"Uncle Tom's Cabin: or Life among the Low- 
ly." The copy-right had been duly secured. 
The book became very popular, and soon after 
its publication Mrs. Stowe "employed at much 
expense Hugo Rudolph Hutton, a competent 
German scholar of ability and critical knowl- 
edge of the German language, as also of the 
English, to translate and copy it into the Ger- 
man language." Dr. Hutton was assisted in 
his labours by Mrs. Stowe's husband: and by 
these individuals, at her expense, her said 
book, as she alleged, had "been fully, com- 
pletely, accurately and skilfully translated and 
copied, printed and published in the German 
language;" and in that form duly secured by 
copy-right. With this original and translation 
before the public, the defendant made a sec- 
ond translation into German. It appeared in 
chapters, in the columns of a daily newspaper, 
Die Freie Presse; the type before distribution 
being used to print a re-publication in pam- 
phlet form. The ordinary formalities to secure 
copy-right had been taken in regard to this 
translation. TheDie E^eie Presse was printed at 
Philadelphia and circulated extensively among 
the German population with which that place 
and adjoining parts of Pennsylvania are 
Imown to abound. There being no considera- 
ble dispute about facts, the question on this 
bill for injunction was, whether the transla- 
tion was an infringement of Mrs. Stowe's copy- 
right in the original. 

S. H. and S. 0. Perkins, for Mrs. Stowe. 

The question is novel. There are no deci- 
sions on the point either in England or in the 
United States, and but recently in France. 
Prussia, in her general Code of 1791, §§ 1027, 
1028 (1 Renouard, 267), and the general law 
of 1837, § 4 (1 Renouard, 268); Russia, in the 
Digest of 1835, tit. 2 (1 Renouard, i28S);and 
Belgium, by the laws of 1814, art. 12 (1 Re- 
nouard, 248), and 1817, art. 2 (1 Renouard. 249), 
have all deemed the subject of importance 
enough to make it one of express provision. 
We have no express legislation, but the sub- 
ject has been discussed abstractly by text- 
writers. The question is more important in 
America than elsewhere, owing to the original- 
ly mixed character of om' people, and to the 
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constant emigration of foreigners to our coun- 
try, most of wliom become our citizens long 
before they can read our language. This in- 
flux from the continent of Europe is greatly 
increasing. It will go far to change the nature 
of our population. There is no doubt that the 
question is of deeper importance in this coun- 
try than it ever has been in this or in any other 
country, at any time before. 

An author is the "creator," the "efiicient 
cause" of a thing. WebsL Diet. In respect 
to a book, he is the creator of the ideas— the 
thought— the plan— the arrangement— the fig- 
ures—the illustrations— the argument- the 
style of expression. The exclusive right to sell 
these is -what is secured by copyright. The 
right is original, inherent; a right founded on 
nature, acknowledged, we think, at common 
law; a right which stands on better ground 
and is more deeply rooted than the right to 
any other property whatever. See JMarlin's 
argument, 3 Kepertoire de Jur. 701, tit. "Con- 
trefagon," § ll.i Now a translation is an in- 
fringement of this right. The translator aims 
to convey to the mind of his reader the ideas 
and thoughts of the author; nay, the very 
shades of his ideas and thoughts; his exact 
manner and form of expression, and even his 
words, so far as represented by similarly con- 
structed expressions in the new language. AU 
changes, all variations in any of these particu- 
lars, are failures, and are studiously guarded 
against. Particular language— words of one 



1 "It is provided in the constitution of the 
United States,' says Mr. Webster, "that con- 
gress shall have power to promote the progress 
of science and the useful arts by securing for a 
limited time, to authors and inventors, the ex- 
clusive right to their respective w^ritings and 
discoveries. The law acknowledges the exist- 
ence of the right of an inventor to his invention 
as property, and the constitution is remS.rkabIy 
exact in the language in which it speaks of this 
important subject. The constitution does not 
attempt to give an inventor a right to his in- 
vention, or to an author a right to his literary 
productions. No such thing. But the consti- 
tution recognizes an original, pre-existing, inher- 
ent right of property in the invention, and au- 
thorizes congress to secure to inventors the en- 
joyment of that right. 'But the right existed 
before the constitution and above the constitu- 
tion, and is, as a natural right, more clear than 
that which a man can assert in almost any 
other kind of property. What a man earns by 
thought, study, and care, is as much his own, 
as what he obtains by his hands. It is said 
that, by the natural law, the son has no right 
to inherit the estate of his father — or to take it 
by devise. But the natural law gives man a 
right to his own acquisitions, as in the case of 
securing a quadruped, a bird, or a fish by his 
skill, industi-y, or perseverance. Invention, as 
a right of property, stands higher than inher- 
itance or devise, because it is personal earning. 
It is more like acquisitions by the original right 
of nature. In all these there is an effort of 
mind as well as muscular strength. Upon ac- 
knowledged principles, rights acquired by inven- 
tion stand on plainer principles of natural law 
than most other rights of property. Black- 
stone, and every other able writer on public 
law, thus regards this natural right and asserts 
man's title to his own invention or earnings. 
The right of an inventor to his invention is no 
monopoly. It is no monopoly in any other 



tongue as distinguished from words of an- 
other—are but the signs of his ideas. A per- 
fect translation will present the identical cre- 
ation and mental production, in a way that 
the sign is never thought of. 

A mere or bare translation, which this is, 
even though spirited, if it be so, calls for no 
creation on the part of the translator. Any 
one who understands two languages can trans- 
late from one to the other. The ti-anslation is 
the same book. We have nothing to do in this 
case with the question of paraphrase, or ren- 
dering from prose to poetry, or vice versa. 
Those matters may present difficulties. Our 
case is simple and does not touch them. This 
is a mere translation, and is no more a new 
book because every American cannot under- 
stand it, while every German can, than a book 
printed in common characters from a copy In 
raised characters (such as is used by the blind) 
is a new or different book, because a blind man 
cannot read this first, while one who has the 
use of bis eyes can. 

Admitting, as is true, that great genius of 
a pailicular kind is required to make a per- 
fect translation, so much the worse. It is 
great genius applied to present everything 
which is the author's in a form which is his 
in everything but his right to profit by it. 
It is great genius applied to great wrong; 
and the greater the genius, and the more per- 
fect his work, the greater the wrong. There 
is not so much genius required to translate 



sense than as a man's own house is a monopoly. 
A monopoly, as it was understood in the an- 
cient law, was a grant of the right to buy, 
sell, or carry on some particular trade, con- 
ferred on one of the king's subjects, to the 
exclusion of all the rest. Such a monopoly 
is unjust. But a man's right to his own 
invention is a very different matter. It is no 
more a monopoly for him to possess that, than, 
to possess his own homestead. But there is 
one remarkable difference in the two cases, 
which is this, that property in a man's own in- 
vention presents the only case where he is 
made to pay for the exclusive enjoyment of his 
own. For by law the permission so to enjoy 
the invention for a certain number of years is 
granted, on the condition that, at the expira- 
tion of the patent, the invention shall belong to 
the pubhc. Not so with houses; not so with 
lands; nothing is paid for them, except the usual 
amount of taxation; hut for the right to use 
his own, which the natural law gives him, the 
inventor, as we have just seen, pays an enor- 
mous price. Yet there is a clamor out of doors, 
calculated to debauch the public mind. But a 
better feeling begins to prevail. A more intel- 
ligent estimate of this species of property be- 
gins to spring up. Yet 1 am sorry to .say, that 
Sere have been men — there are still some men 
in the community, — ^who would not do an im- 
moral action, who would .not for their lives, 
•pick a flaw' in their neighbour's title-deed, and 
who yet make no scruple of endeavouring by 
every means in their power to 'pick a flaw' in 
his patent. That feeling is unjust, illegal, and 
unsocial." Speech at Trenton, N. X, March, 
1852, in Goodyear v. Day [Case No. 5,569]. 

See, also, a beautiful defence of the rights of 
authors in the American Law Register for 
1853-54, vol. 2, p. 129; an essay not more re- 
markable for its convincing strain of argu- 
ment, than for its happy and dignified temper. 
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a book into a foreign language, as to trans- 
late it into otlier words in the same language. 
Yet, if a man "were to put the identical ideas, 
and every Characteristic of a book, except its 
words, into synonymes, would it escape? In- 
dependently of this, genius or labour misap- 
plied, cannot consecrate its success. It may 
take a vast deal of both genius and labour 
to perpetrate a successful forgery, but the 
court would hardly hold a man of genius, 
who thus exercised it, the lawful owner of 
the property which he got His genius, like 
that here, is of the sort which, we say is 
•"worthy of a better cause," The translator is 
AvhoUy dependent on that which is the au- 
thor's. His act at best is a voluntary an(? 
wrongful mixture of his labour with that 
which belongs to another, and from the re- 
sult of which he can therefore claim no prof- 
it Being a chemical as distinguished from a 
mechanical or separable mixture, he must 
lose all. 

If no translation is an infringement, a work 
may be published in any characters different 
from those used by the original author, and 
adapted to another class of readers, without 
any violation of his rights. It may be pub- 
lished in phonographic or phonetic charac- 
ters, which, while they convey to the mind 
of some readers the identical ideas, words, 
and style of the author, convey to others un- 
acquainted with those characters, no ideas 
at all. Could an algebraic work be printed 
and published without infringement by the 
employment of different characters to repre- 
sent the algebraic formulas? Could a treatise 
on chemistry, or other science purely, or in- 
<aeed any work where the thought, or. argu- 
ment, or facts, or narrative was everything, 
or the great thing, and the style, language, or 
mode of communication nothing, or a small 
thing, be translated with impunity? Where 
is the court to stop? Take such a book as 
Euler's Algebra, which, dealing very largely 
in algebraic formulae, a fine mathematician 
would in some degree understand in its origi- 
nal form, even though he understood not the 
original language— might that, if copyrighted 
here, be ti-anslated into a form purely Eng- 
lish with impunity? Could a profound course 
of mathematical argument, set forth by alge- 
braic process, be resolved, as it may often 
oasily be, in the different shape of linear ex- 
hibition? Perhaps it might: but could one 
hy printing or painting in different colours, 
a design invented or produced by another, 
oscape the penalty of the act of congress for 
the protection of designs (Act Aug. 29, 1832, 
c, 263, § 3 [5 Stat 543]), and enjoy its pro- 
tection for the mere change of colours? Could 
a drawing, where the drawing might be ev- 
erything, done in line engraving and protect- 
ed by copyright, be mezzotinted or lithograph- 
ed with impunity? These last are our case. 

Again, unless a ti-anslation is an infringe- 
ment, both the original work and the trans- 
lation must be regarded, with respect to fur- 
ther translation, as publici juris; and the 
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translation may be re-translated into the orig- 
inal language. Even in a book where the 
style was a great matter, the demand which 
would make it profitable to publish a trans- 
lation would recompense such a double pro- 
cess of translation. Id a work of science, or 
in any work where style was not important, 
the re-translation would be just as good as 
the original. Indeed, if as often happens 
with the literary composition of scientific men, 
the style of the book .was obscure or other- 
wise bad, the re-translation might, with no 
merit in the translator, be better than the 
original. The author would find no protec- 
tion by publishing simultaneously in two or 
more languages. Mrs. Stowe did actually 
translate this book herself into German; but 
she thereby only afforded encouragement and 
facilities to another desirous of interfering 
with her profits. If a translation be not an 
infringement, it must itself, and independent- 
ly of its character qua. translation, be entitled 
to protection as possessing the quality of 
originality. But who would contend that this 
is so? 

So far as this question depends on author- 
ity, authority is with us. Without citing the 
cases, it may be stated generally that the 
principle of them lies in this question: 
"Whether the work complained of could ever 
have existed, had not the original existed, 
without a coincidence in the mental concep- 
tions and modes of expression of the original 
author and the alleged infringer, so striking 
as to be beyond all probability?" Or in this: 
"Whether the alleged infringer had used the 
literary property of another, not as a centre 
about which to group his own thoughts and 
ideas and in his own style, but as that, out 
of which itself, from its peculiar and intrin- 
sic value, he has undertaken by publication 
to make profit for himself?" Or, to advance 
a step upon the last form of question, "Has 
the original author suffered, or will he suf- 
fer, injury from the act complained of?" 
Curt. Copyr. p. 240. All these tests are with 
us. The translator, it will be confessed, has 
taken our object, plan, facts, sentiments, nar- 
rative, and all our communicable style; tak- 
en, in short, everything down to our paren- 
theses, exclamation and punctuation points. 
Nothing is changed but the arbitrary mechan- 
ical signs, no way connected tvith the essen- 
tials of anything, through which some of 
these are conveyed; and this is in a work 
where the plan, object, fact, sentiment, and 
narrative, is everything, and style — so far as 
it is incommunicable and not taken— is noth- 
ing. Undoubtedly, too, the author is injured. 
If it is a perfect translation, she is injured 
in the sale of her work; for there are num- 
bers of people in our country who, reading 
two languages indifferently, will read it in 
that one which costs the least. If it is a bad 
translation, she is injured still more in her 
reputation; for there is another vast class who 
will have no conception of the book other than 
that which comes through a translation, 
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whether it cost much or little. Against both 
classes, so far as both classes are our own 
people, the copyright act was meant to ex- 
tend. Has any one dout)t*;d that congress 
meant to secure to authors the profits from 
their work throughout the length and breadth 
of this country? Yet the argument of the de- 
fendant would deprive them of any profits 
as respects a vast class of our people; and 
not only so, but it would give to our popula- 
tion from abroad, many of them still foreign- 
ers in every sense, a privilege denied to our 
native citizens. It is begging the question, 
to say that we have secured the copyright in 
English, and in English alone. 

The point now in controversy has been 
several times already adjudicated in France, 
M. Jules Delalain upon the law of July 19, 
1793, says: "On trouve dans la jui-ispru- 
dence plusieurs decisions en ce sens. Un 
arret de la cour de Rouen, (7 Novembre, 
1845,) deux arrets de la cour de Paris, (17 
Juillet, 1847, et 26 Janvier, 1852,) recon- 
naissent aux auteurs seuls on S, leur agents 
le droit de publier ou d'autoriser la traduc- 
tion de leurs ceuvres dans une langue 6tran- 
gere." Legislation' de la Propri6t6 Litterare 
(3ime Ed. Paris, 1853) p. 5, note 2. In Lum- 
ley V. Bayard, 1 Am. Law Keg. 499, (not re- 
ferred to by M. Delalain,) Donizetti had 
written the music of La Pille du -Regiment, 
and Saint Georges and Bayard its French 
words. Both were rightfully represented at 
the Opera Comique. Lumley taking the 
music, and by the permission of Saint 
Georges, but not of Bayard, translating the 
words into Italian, brought both out at the 
Theatre Italien. The question of the music 
was of course involved as well as that of the 
words. But the court is just as strong an 
the subject of the words as on that of the 
music: "The court being of opinion," says 
the decree, "that the opera styled la Piglia 
del Reggimento, and represented by Lum- j 
ley at the Theatre Italien is the same as that 
the words of which were written by Saint 
Georges and Bayard, &c, * * * that the 
translation of the French words makes an 
unimpoitant (insignlfiante) difference be- 
tween the pieces; * * * that the change 
or translation of the words can have no in- 
fluence so far as regards the composer of the 
music. * * * Being also of opinion with 
regard to the words that their authors have 
therein a right of property which should 
belong to them fully and exclusively; that if 
a mere translation were permitted to com- 
pete with the original," &c., were of opinion 
against Lumley. The court speaks of the 
"alteration of the words, especially when in 
so subordinate a form as a translation." 

In England there is no doubt as a matter 
of fact that a translation into English of 
Burnett's Archaeologica, written by the au- 
thor in Latin, was injoined. Burnett v. 
Chetwood, 2 Mer. 441, note. The reasons for 
the injunction are not so clear; though we 
think that they are still clear enough. The 



ease arose on a statute much like ours, the 
act of 8 Anne, c. 19. 4 Ruffh. St. 401. It is 
entitled an act "for the encouragement of 
learning by vesting the copies of printed 
books in the authors or purchasers of such 
books," &e. It recites that "printers, book- 
sellers and other persons have taken the 
liberty of printing, reprinting and pubhshing 
books and other writings:" and enacts the 
author of any book already printed, &c., or 
the "printer or printers, or other person or 
persons who hath or have purchased the 
copy or copies of any books in order to 
print or reprint the same, shall have the sole 
right or liberty of printing such book or 
books; and that if any other person print, 
reprint or import any such book," &e. The 
act expressly provides— we may add— that 
it shall not prohibit "the importation, vend- 
ing or selling of any books in Greek, Latin, 
or any other foreign language printed be- 
yond the seas." A translation made abroad 
would clearly not come within it. The only 
report we have of the case is from the Reg- 
ister's Book, and from a note of counsel, 
reporting the argument of the defendants 
alone. The former shows that the grounds 
of applying for the injunction were that 
"the book was only intended to the learned, 
and for that reason was wrote in Latin and 
not in the vulgar tongue «= * * and that 
the said translation is erroneous, and the 
sense and words of the author mistaken 
and represented in an absurd and ridiculous 
manner;" in other words that the author 
had a right to say whether his book should 
be tx'auslated at all, and if he was willing 
that it should be, then to control the man- 
ner of translation. There is nothing said 
in the application of the book's being of a 
mischievous tendency, which on an applica- 
tion by the author's own executor would 
have been of itself, at that time, probably, 
as now certainly, an answer to a*ny applica- 
tion for an injunction; whatever it might 
have been to an application from the crown. 
When the case came to be argued, counsel 
opposed to the application argued that the 
copy-right act was "intended only to re- 
strain the mechanical art of printing * * * 
but not to hinder a translation of the book 
into another language, which, in some re- 
spects, may be called a different book, in- 
asmuch as some skill in language is requisite 
thereto * * * that the translator dresses- 
it up and clothes the sense in his own style 
and expression," Lord Chancellor Parker^ 
responding, clearly, to the argument, and, in 
a qualified way, granting it for argument's- 
sake— said, "that though a translation might 
not be the same with the reprinting the orig- 
inal * » * yet this being a book which to 
his knowledge, (having read it in his study) 
contained strange notions intended by the 
author to be concealed from the vulgar in 
the Latin language, in which language it 
could not do much hurt * * * he thought 
it proper to grant an injunction." He put 
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in afterwards, to be sure, in an adjectitious 
form, "that Ixe looked upon it tliat this court 
liad a superintendency over all books, and 
might in a summary way restrain the print- 
ing and publishing of any that contained 
reflections on religion and morality." But 
the moving ground of the injimction Tvas 
the intention of Dr. Bm-nett. 

Several text -writers, American and for- 
eign, are of opinion that a translation like 
this is an infringement. Mr. Curtis (on Copy- 
right, 292), of our own country, puts the 
•question: "Does the mere act of giving to 
a literary composition the new dress of an- 
other language, add to the case an element 
which ought to take it out of the rule by 
■which reproduction in other forms is pro- 
Libited?" He thus resolves it negatively: 
•"To attribute to such a new medium the ef- 
fect of entire originality, is to declare that a 
■change of dress alone annihilates the most 
important subject of his right of property. 
It reduces his right to the narrow limits of 
4in exclusive privilege of publishing in that 
idiom alone in whicb he first publishes. But 
"we do not find that his privilege is thus cir- 
■cumscribed; because a mere change of 
phraseology is not held to justify the adop- 
tion of matter that is under the protection 
of law." The French jurists, Pardessus 
<Droit Commercial, lit 1, Nos. 164, 167), and 
Etienne Blanc (Trait6 de la Contrefagon, 
416), hold this same opinion. The counsel 
on this side, made also a learned examina- 
tion to the question of copy-right at common 
law, and independent of the statutes se- 
■curing it. 

Mr. GoSpp and B. H. Brewster, contra. 

The act of congress speaks of reprinting 
such books as the author had previously 
printed: and tiie prohibition is only against 
printing, publishing or importing "any copy 
of such book." In no parlance— either or- 
-dinaiy or legal— does "copy" mean "transla- 
tion:" and the act of congress does not enact 
that a translation shall be considered a copy. 
•On the contrary, it uses the term "copy" 
•clearly in the sense of reprint. On princi- 
ple a translation is not an infringement. 
The subject of a book is confessedly not ca- 
pable of copy-right Writing and thinking 
are separate things, and the results of dis- 
tinct gifts and of separate labours. Thought 
is the gift of heaven; style or ease in -writ- 
ing, comes from art. The thought may be 
more meritorious than the style; but the 
thought, independent of its language, cannot 
"be protected; and therefore literary proper- 
ty attaches not to the thoughts as expressed, 
l)Ut to the expression of the thoughts; that 
is, to the language in which they are con- 
veyed. A book which had little or no 
thought, would as much be the subject of 
■copy-right as if it was the Essays of Fran- 
cois Bacon: and a copy or reprint of it, -would 
1)6 as completely within the statute, as if it 
■contained the profoundest, the most original 



and inestimable discoveries or truths. This 
may arise from the inability of men to se- 
cure perfect justice on earth; but it is nec- 
essary to secure the greatest measure of jus- 
tice which we can. 

There being here no question of a ver- 
batim copy or of colourable variations, the 
only question is whether there is a servile 
and mechanical imitation. We have confess- 
edly taken not a part, but the whole. We 
concede and we boast that we have taken 
every sylable, comma and i-dot of the orig- 
inal. The question cannot be how much 
we have taken, for we have taken all; nor 
how much we have added, for we have added 
nothuig: but only how have we taken, and 
what have we done with it? The ciiterion 
given by Lord Lyndhurst (Jollie v. Jaques 
[Case No. 7,437]; D'Almaine v. Boosey, 1 
Younge & C. Exeh. 288-300) is "whether the 
appropriation could have been made by a 
.mere mechanic in literature, or whether it 
required the aid of genius and reflection?" 
Is the work such as any body, if ordered, 
like a tradesman or mechanic, to make it, 
would have produced substantially in the 
same shape as at present? Or is it such as 
would not have had the same merits and the 
same character, if produced by any body 
but the one who did produce it? In the for- 
mer case it is servile. In the latter it is the 
creation of genius. This is not the case of 
an almanac, or a collection of chemical reci- 
pes, or a set of algebraic or nautical calcu- 
lations, in which every word is a term of 
science, and has an exact correlative, which 
may be found by a mere mechanical exer- 
cise, analogous to that of a printer, when he 
seeks a type corresponding to the written 
character. A translation of a romance, or 
any like work, depends entirely for its suc- 
cess upon its individuality, and for that rea- 
son, is original with the translator. 

It is settled that translations of books, not 
copy-rights, are subjects of copy-right CWy- 
att V. Barnard, 3 Yes. & B. 77); and in this 
respect they are undistinguishable from oth- 
er works. To exclude us from the benefit of 
the rule, is only possible on the basis of an 
alleged distinction between translations from 
originals not copy-righted, and translations 
from originals secured. The distinction is 
unfounded in authority. In principle it proves 
too much, for it would make reprints (which 
are mere copies) from foreign works, legit- 
imate subjects of copy-right It will not 
do to say, that a translator is a copyist, so 
far as he appropriates, and an author, so 
far as he contributes his own exertion. 
Every copyist, every reprinter contributes 
his own exertion, and every author appro- 
priates thoughts from others. The argu- 
ment would result in subjecting a translator 
to prosecution by those from whom he has 
translated, and at the same time allowing 
him to take advantage of his own wrong, by 
prosecuting those who reprint his transla- 
tion. There is no hybrid between a thief 
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and a thinker. Autlior and copyist are irre- 
concileable opposites. If a translation were 
a copy, it would, under any circumstances, 
be incapable of copy-right. Having, under 
some circumstances, been adjudged capable 
of copy-right, it has been adjudged to be 
no copy under any. 

The autho^r's rights are not injured. A 
translation enhances the value of the origi- 
nal. None will buy the former who are able 
to read the latter: and the translation at- 
tracts the notice of many to the original. If 
Mrs. Stowe had not thought so, she would 
not herself have published a German trans- 
lation. The sale of her translation, indeed, 
was impaired; but we are not charged with 
a piracy of it: and the reason why it is in- 
jured, is that her ti-anslation has less genius 
than ours. 

The analogy of a mechanical or chemical 
mixture is untenable, A mechanical mix- 
ture may be said to have occurred when 
the translator bought the book; but this 
cannot be complained of, because the mo- 
nopoly of selling it, is the very subject 
of the claim. A chemical mixture took 
place, if at all, when he read it, and it be- 
came amalgamated with his own mind; 
when, by the communication— which is the 
soul and essence of the book— the ideas of 
the writer were imparted to the reader. But 
to complain of this, would be to complain 
of the vevj pui^pose of the copy-right law it- 
self; the monopoly of reproducing the ma- 
tei-ial, mechanical engine of the communica- 
tion, the body of the book, was granted for 
no other consideration than the general dif- 
fusion of the communication itself. Any- 
thing, therefore, which legitimately ensues 
upon the reading of the book, is publici juris, 
and outside of the author's privilege. A 
book may be copied and reprinted without 
being read; but must be read to be trans- 
lated or abridged. Translation or abridge- 
ment is, if any thing, an organic, gei'minating 
process, entirely outside the circle of the law 
on bailments. 

On authority: Burnett v. Chetwood, cited 
on the other side, is really no authority for 
any thing; or, if authority, is for us. The 
petition for injunction, puts the case on Dr. 
Burnett's intention to keep his book locked 
up in a learned tongue, and upon the injury 
which the translation brought upon his char- 
acter, by his sense and words being "mis- 
taken and represented in an absurd and 
ridiculous manner." But the lord chancel- 
lor grants no injunction on those grounds. 
He ti-avels out of the record to find other 
ground for his decision, and introduces a 
new element, to wit, that having himself 
read the book, he knew it to contain strange 
notions, which, while they were in the Latin 
tongue, "could not do much hurt;" but which, 
he implies, if translated, would be very nox- 
ious. He treats the book as one containing 
"reflections on religion and morality," and 
therefore within his summary control, as a 



guardian of public morals. To say the least, 
he seems to have had serious doubts wheth- 
er, on the ground set forth by the petition, 
he could interfere; and to have been pressed 
by the consideration that a translation was 
not within the act, because the translator 
had bestowed "care and pains" upon his 
work. 

Mr. Curtis, of our own countiy, though 
his book is laborious and valuable, goes to 
lengths quite untenable on the subject of pro- 
tection to authors. His opinion on transla- 
tions is in conflict with Mr. Godson, the 
English author. As to the cases cited from 
France, it is enough to say, that we know 
nothing of the words of the legislative en- 
actments on which they are founded. And 
with respect to the speculations of its text 
writers, that the speculations of one ai'e an- 
swered by the speculations of another; that 
while the name of Pardessus is found on one 
side, that of Eenouard, which "weighs as 
much." and "sounds as well," is ranged upon 
the other. See Curt. Oopyr. 293. 

GRIER, Circuit Justice. In the balance of 
opinions among learned jurists, we must en- 
deavour to find some ascertained principles 
of the common law as established by judicial 
decision on which to found our conclusion. 

In order to decide what is an infringement 
of an author's rights, we must inquire what 
constitutes literaiy property, and what is 
recognised as such by the act of congx'ess, 
and secured and protected thereby. 

An author may be said to be the creator 
or inventor, both of the ideas contained in 
his book, and the combination of words to 
represent them. Before publication he has 
the exclusive possession of his invention. 
His dominion is perfect, Jtlut when he has 
published his book, and given his thoughts, 
sentiments, knowledge or discoveries to the 
world, he can have no longer an exclusive 
possession of them. Such an appropriation 
becomes impossible, and is inconsistent with 
the object of publication. The author's con- 
ceptions have become the common property 
of his readei-s, who cannot be deprived of the- 
use of them, nor of their right to communi- 
cate them to another clothed in their own 
language, by lecture or by treatise. 

The claim of literary property, therefore, 
after publication, cannot be in the ideas, sen- 
timents, or the creations of the imagination 
of the poet or novelist as dissevered from the 
language, idiom, style, or the outward sem- 
blance and exhibition of them. His exclu- 
sive property in the creation of his mind, 
cannot be vested in the author as abstrac- 
tions, but only in the concrete form whicli 
he has given them, and the language in 
which he has clothed them. When he has 
sold his book, the only property which he re- 
serves to himself, or which the law gives to 
him, is the exclusive right to multiply the- 
copies of that particular combination of char- 
acters which exhibits to the eyes of another 
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the ideas intended to tie conveyed. This is 
what the law terms copy, or copyright. 
Curt Copyr. 9-11, et seq. 

The statute of 8 Anne, c. 19 (which so far 
as it describes the rights and property of an 
author, is but declaratory of the common 
law), is entitled, "An act for the encourage- 
ment of learning, by vesting the copies of 
printed books in the authors, &c." It gives 
the author "the sole right of printing and re- 
printing such book or books," and describes 
those who infringe the author's rights, as 
persons "printing, reprinting, or importing 
such book or books" without the license of 
the author. Our acts of congress give sub- 
stantially the same description both of the 
author's rights and what is an infringement 
of them. 

Now, although the legal definition of a 
"book" may be much more extensive than 
that given by lexicographers, and may in- 
clude a sheet of music as well as a bound 
volume; yet, it necessarily conveys the idea, 
of thought or conceptions clothed in lan- 
guage or in musical characters, written, 
printed or published. Its identity does not 
consist merely in the ideas, knowledge or in- 
formation communicated, but in the same 
conceptions clothed in the same words, which 
make it the same composition. 2 Bl. Comm. 
40G. A "copy" of a book must, therefore, be 
a transcript of the language in which the 
conceptions of the author are clothed; of 
sometliing printed and embodied in a tangi- 
ble shape. The same conceptions clothed in 
another language cannot constitute the same 
composition, nor can it be called a transcript 
or "copy" of the same "book." I have seen 
a literal translation of Biu-ns' poems into 
French prose; but to call it a copy of the 
original, would be as ridiculous as the trans- 
lation itself. 

The notion that a translation is a piracy 
of the original composition, is founded on the 
analogy assumed between copy-right and, 
patents for inventions, and where the in- 
fringing maeliine is only a change of the 
form or proportions of the original, while it 
embodies the principle or essence of the in- 
vention. But as the author's exclusive prop- 
erty in a literary composition or his copy- 
right, consists only in a right to multiply cop- 
ies of his book, and enjoy the profits there- 
from, and not in an exclusive right to his 
conceptions and inventions, which may be 
termed the essence of his composition, the 
argument from the supposed analogy is fal- 
lacious. Hence, in questions of infringe- 
ment of copyright, the Inquiry is not, wheth- 
er the defendant has used the thoughts, con- 
ceptions, information or discoveries promul- 
gated by the original, but whether his com- 
position may be considered a new work, re- 
quiring invention, learning and judgment, or 
only a mere transcript of the whole or parts 
of the original, with merely colourable va- 
riations. Hence, also, the many cases to be 
found in the reports, which decide that a bo- 



na fide abridgment of a book is not an in- 
fringement of copyright. 

To make a good translation of a work, of- 
ten requires more learning, talent and judg- 
ment, than was required to write the orig- 
inal. Many can transfer from one language 
to another", but few can translate. To call 
the translations of an author's ideas and con- 
ceptions into another language, a copy of his 
book, would be an abuse of terins, and ar- 
biti-ary judicial legislation. 

Although the question now under consid- 
eration, was not directly in issue in the great 
case of Millar v. Taylor (4 Buitows, 2'60'6), 
yet the inference that a translation is not 
an infringement of copyright, is a logical 
result, and stated by the judges themselves 
as a necessary corollary, from the principles 
of law then decided by the court. That case 
exhausted the argument, and has finally set- 
tled the question as to the nature of the 
property which an author has in his works; 
and it is, that after publication, his property 
consists in the "right of copy," which signi- 
fies "the sole right of printing, publishing 
and selling his literary composition or book," 
not that he has such a property in his orig- 
inal conceptions, that he alone can use them 
in the composition of a new work, or clothe 
them in a different dress by translation. He 
may be incompetent to such p, task, or to 
make a new work out of his old materials, 
and neither the common law nor the statute 
give him such a monopoly, even of his own 
creations. 

An author, says Lord Mansfield, has the 
same property in his book, which the king 
has to the English translation of the Bible. 
"Yet if any man should turn the Psalms, or 
the writings of Solomon, or Job, into verse, 
the king could not' stop the printing or sale 
of such a work. It is the author's work; 
the king has no power or control over the 
subject-matter. His power rests in property. 
His whole right rests upon the foundation 
of property in the copy." Mr. Justice Willes, 
in answer to the question, "Wherein consists 
the identity of a book?" says, "Certainly, bo- 
na fide imitations, translations and abridg- 
ments are different, and in respect of prop- 
erty, may be considered new works." And 
Mr, Justice Aston observes: "The publica- 
tion of a composition does not give away the 
property in the work. But the right of copy 
still remains in the author. No more passes 
to the public from the free will and consent 
of the author, than unlimited use of every 
advantage that the purchaser can reap from 
the doctrine and sentiments which the work 
contains. He may improve it, imitate it, 
translate it, oppose its sentiments; but he 
buys no right to publish the identical work." 

The distinction taken by some writers on 
the subject of literary property, between the 
works which are publici juris, and of those 
which are subject to copyright, has no foun- 
dation, in fact, if the established doctrine 
of the cases be true, and the author's prop- 
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erty in a publislied book consists only in a 
riglit of copy. By the publication of Mrs. 
Stowe's book, tbe creations of the genius 
and imagination of tlie author have become 
a.s much public property as those of Homer 
or Cervantes. [Uncle Tom and Topsy are 
as much publiei juris as Don Quixote and 
Sancho Panza.] 2 All her conceptions and 
inventions may be used and abused by imi- 
tators, play-rights and poetasters. [They 
a.re no longer her own— those who have pur- 
chased her book, may clothe them in Eng- 
lish doggerel, in Gennan or Chinese prose. 
Her absolute dominion and property in the 
.creations of her genius and imagination have 
been voluntarily relinquished.] 2 All that 
now remains is the copyright of her book; 
the exclusive right to print, reprint and vend 
it, and those only can be called infringers 
of her rights, or pirates of her property, who 
are guilty of printing, publishing, importing 
or vending without her license, "copies of her 
book." A translation may, in loose phrase- 
ology, be called a transcript or copy of her 
thoughts or conceptions, but in no correct 
sense can it be called a copy of her book. 
Bill dismissed, with costs. 
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Case "No. 13,515. 

STOWELL V. WILLIAMS. 

[17 Int. Rev. Rec. 38.] 

Circuit Court, S. D. Ohio. 1873. 

lyTERNAI, KeVENUE— DiSTILLEUT— SCSPEXSION. 

The plaintiff in this case [E. H. Stowell] 
was a distiller at Deerfield in the Third col- 
lection disti'ict of Ohio, and brought his ac- 
tion against [Robert Williams, Jr.] the collect- 
or for illegally requiring him to pay the sum 
of $2,100, which was paid under protest, and 
which he now sought to recover back in an 
action in the state court. The case was 
brought to this court by writ of certiorari. 
The petition or declaration averred that the 
plaintiff was a distiller, and had paid all the 
taxes due on the spirits distilled by him dur- 
ing the month of January, 1871, but that dur- 
ing that month' an explosion of the boiler 
occurred, and his machinery was so injured 
by the accident that he stopped working for 
five days, until the repairs enabled him to 
proceed; that during these five days he nei- 
ther mashed nor distilled. He had notified 
the assessor of the district of the unavoidable 
accident, and had requested him in writing to 
legally suspend the operations of his distill- 
ery, to lock up the furnaces, etc., as re- 
quired by law. But that the assessor paid 
no attention to his request; and although he 

2 [From 2 Am. Law Reg. 210.] 



(the distiller) had paid to the collector 80 per 
centum of the working capacity of the dis- 
tillery for that month, the assessor, never- 
theless, assessed upon him the taxes for the 
five days during which he had been prevent- 
ed from running by reason of the explosion 
and accident above referred to. He had paid 
under protest, and had appealed to the com- 
missioner of internal revenue, where the case 
was still pending. To this declaration the 
district attorney, who appeared for the col- 
lector, filed an answer, setting up: That at 
the time of said alleged explosion and in- 
jury to the machinery of the distillery there 
were large quantities of mash and beer on 
hand in the tubs; that the assessor notified 
the distiller that he must either fix the in- 
tended time of suspension, so as to enable 
him to rim ofC the mash and beer on hand, 
or he must destroy the said mash and beei*, 
before a legal suspension could take place. 
This the distiller (the plaintifE) refused to do; 
hence the assessment and exaction of the 
taxes as required by law. The plaintifiC filed 
a general demurrer to the answer. 

Bruce, Wilson & Craig, for plaintiff. 
Henry Hooper, U. S. Asst. Atty., for de- 
fendant. 

SWING, District Judge, held that there 
was but a single point in the case, and that 
was: Had the commissioner of internal rev- 
enue the power and authority under the stat- 
ute to prescribe the mode and the time when 
a legal suspension could take place in a dis- 
tillery? In the regulations issued by the com- 
missioner of internal revenue, under the law 
of July 20, 1868 [15 Stat 125], as amended by 
act of April 10, 1869 [16 Stat. 41], and en- 
titled "Series 5, No. 7," it is prescribed as 
follows: "Unless the distiller chooses to de- 
stroy the mash on hand when he suspends 
work, he must fix his time, so that he will 
have time to run off the mash on band be- 
fore the notice takes effect, as after the time 
stated he can have no mash, wort, or beer on 
his distillery premises." There is nothing in 
section 22 of the act of July 20, 1868, which 
conflicts with that portion of the regulation 
which requires the distiller to "fix his time 
■so that he will have time to run off the mash 
on hand before the notice takes effect;" to 
the contrary, the law authorizes him to make 
the regulation and prescribe the mode in 
which the detail of the statute is to be car- 
ried out. The answer sets this up, and avers 
that the distiller refused to fix his time so 
as to enable him to run off the beer before 
the legal suspension could take place. The 
plaintiff admits this by his demurrer. What- 
ever would be the opinion of the court as to 
the equities of the plaintiff, upon a different 
state of pleadings, so far as this case is con- 
cerned, the demurrer must be overruled, and 
the judgment given for the defendant. 

Judgment was entered for the collector. 
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Case No. 13,516. 

In re STOWBRS et al. 

[1 Lowell, 528.] i 

District Court, D. Massachusetts. Jan., 1871. 

Bankruptcy— Pabtxership— Dissolution* — Peti- 
tion BY Former Partner. 

1. One partner may petition to have himself 
and his copartner adjudged bankrupt after a 
dissolution of the copartnership. 

2. He will not be estopped from petitioning 
by having undertaken to pay all the joint debts, 
the joint creditors not having accepted him as 
their sole debtor. 

[Cited in Re Bennett. Case No. 1,314; Re 
Smith, 16 Fed. 467.] 

This Tvas a petition by J. R. Stowei"S alleg- 
ing that lie had been a partner with one John- 
son, and that the firm had been lately dis- 
solved, but was insolvent, and praying that 
a joint "warrant be issued against their estate. 
There were allegations tending to impeacli 
the fairness of the dissolution on the part of 
Johnson. The evidence was that Stowers 
bought out Johnson and paid him five thou- 
sand dollars for his interest in the joint as- 
sets, and gave bim a bond to pay all the joint 
debts, and very soon after discovered that 
he had paid him too much. Stowers then 
sold out the stock in trade to Cobb & Co., tak- 
ing notes on long time, and offered to settle 
with the creditors for seventy-five per cent 
of their deMs. Failing in a settlement, 1-e 
brought this petition. 

C. P. Hinds, for Stowers. 
J. JJiekerson, for Johnson. 

LOWELTj, District Judge. The petitioner 
does not stand in a very enviable position, 
for, whatever may be the merits of his con- 
troversy with his late partner, it is clear 
- that he has committed a technical fraud, at 
least, by conveying away all his property in 
order to gain an advantage in settling with his 
creditoi-s or with his partner. Notwithstand- 
ing this, Imust decide the case on the law and 
evidence as a case in bankruptcy. After a 
dissolution of copartnership, either partner 
may apply to have the firm adjudged bank- 
rupt if they are in fact insolvent. Thompson 
V. Thompson, 4 Cush. 127. I have often 
taken jurisdiction of joint petitions in such 
cases, a course of action which involves sub- 
stantially the same question. This being so, 
the only doubt is whether this petitioner 
stands difiCerently from other copartners. He 
has undertaken to pay all the joint debts, and 
if this were an ordinary suit he might be 
precluded from setting up, as against John- 
son, that the debts which he has undertaken 
to pay remain the joint debts of the firm, 
for they both agreed to treat them as the 
sepai-ate debts of Johnson. But in bankrupt- 
cy, if the firm is really insolvent, the partner 

i[Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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who petitions is acting for the creditors as 
well as for himself, and it cannot be doubted 
that the joint creditors could proceed against 
both debtors in bankruptcy, unless they had 
agreed to accept Stowers alone as their debt- 
or, which the creditors of this firm have not 
done. It seems to me, therefore, that the doc- 
trine of estoppel does not apply, and that 
Johnson and Stowers, or either of them, 
might, after the dissolution, petition for the 
benefit of the act on behalf of the firm. Such 
a proceeding by partners differs in this from 
one by creditors, that no act of bankruptcy 
need be alleged, but only that the firm is in- 
solvent* If then we decide that a pai*tner 
cannot petition by reason of any contract 
with his copartner, we deprive the creditors 
of the very important power of procuring ad- 
judication through the petition of one partner 
when the firm is clearly insolvent, but no 
technical joint act of bankruptcy has been 
committed, 
,The evidence here shows that the firm Is 
insolvent, and that it was so before Stowers 
made the conveyance to Cobb & Company, 
and that Johnson has not himself the present 
available means to pay the joint debts on 
demand. Whether if he had the ability he 
could defend successfully such an action as 
this except by actually paying the debts, I 
need not now decide. 

As I understand the principal ground of 
defence, it is this: That there was no in- 
solvency until Stowers caused it after John- 
son had retired fi-onl the firm. The evidence 
upon this point is not quite distinct. There 
was no actual failure to pay before that time, 
but they needed indulgence and forbearance 
from their creditors. But granting that they 
Avere not insolvent immediately on the dis- 
solution, it seems to me that Johnson by in- 
trusting Stowers with the payment of the 
debts, took the risk of his being both able 
and willing to do so, and that he cannot set 
up now that he left the firm solvent and that 
the act of the petitioner has changed the 
state of affairs. It seems a great hardship 
that one partner should be able thus to in- 
volve another, but it results from the relation 
between the parties, and all that the court 
in bankruptcy is concerned with- is the fact 
of present Insolvency. The argument would 
be no less strong before the firm was dis- 
solved, that the petitioning partner had 
brought it to insolvency by his fraud or mis- 
management, contrary to the articles, and 
without justification as between the part- 
ners; but no such defence has ever pre- 
vailed or been set up that I know of. I ought 
to say that Stowers believes himself to be 
the injured party, and alleges that his part- 
ner deceived him In various ways throughout 
their joint dealings. Both partners adjudged 
bankiTipt. 

[For subsequent proceedings in this litigation, 
see Case No. 7,369.] 
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Case No. 13,517. 

STOYEL T. LAWRENCE. 

[1 Brun. Col. Cas. 31; i 3 Day, 1.] 

Circuit Court, D. Connecticut. 1807. 

EsECDTiox— Service after Returk Day— Tres- 
pass. 
An execution after the expiration of the 
time within which it is made returnable, is of 
no force, and an arrest under it is a trespass. 

This was an action of trespass for false 
imprisonment [by Isaac Stoyel against John 
Lawrence]. Plea, not guilty. On the trial 
it appeared that one Job Smith had obtain- 
ed a judgment, before the Windham county 
court, against the plaintiff, and had taken 
out an execution, dated the 13th of May, 
1804, returnable according to law.2 On the 
2oth of August, 1804, Lawrence was deputed 
by the sheriff of Windham county to execute 
it On the 31st of July, 1805, Lawrence, 
with the assistance of Adams, arrested the 
plaintiff, by virtue of that execution, and 
kept him in confinement one or two days, 
when he paid the execution and was releas- 
ed. The only question in the case was 
whether the execution gave the officer any 
authority to make the arrest 

Mr. Ingersoll, for plaintiff, contended that, 
the time within which the execution was re- 
turnable having expired, it became a dead 
letter, and that the arrest under it was a 
trespass. 

Mr. Daggett, for defendants, contended 
that the time limited for the return of an 
execution is only for the benefit of the cred- 
itor. When that time is expired the of- 
ficer becomes liable to him. But with re- 
gard to the debtor it makes no difference. 
His indebtedness is the same till the execu- 
tion is satisfied. He may be taken at any 
time. The right of the creditor to renew his 
execution at pleasure shows that the limita- 
tion is in his favor. Further, an officer may 
justify under a process which is either ir- 
regular or erroneous, provided it be not ab- 
solutely void. In the following cases it was 
holden that though the process was irregular, 
yet it was sufficient for the sheriff to make 
the arrest, and therefore he was liable for 
an escape: Howard v. Pitt, 1 Salk. 261; 
Shirley v. Wright, Id. 273; 2 Salk. 700; 2 
Ld. Kaym. 775; Ognell v. Paston, Cro. Eliz. 
165; and Bushe's Case, Id. ISa A capias 
ad satisfaciendum, made returnable at a 
day which falls out of the term is not void, 
but only liable to be set aside, upon motion, 
for irregularity. Campbell v. Gumming, 2 
Burrows, 1187. In this state an execution 
after the return day is not more irregular 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.! 

2 By statute "all writs of execution shall be 
made returnable within sixty days, or to the next 
court (in case sixty days are remaining between 
the date of the execution and the next court), at 
the election of him that prays it out." 1 St 
Conn. tit. 63, c. 1, § 10. 



than the executions in the cases cited. The 
reason why, in England, an execution may 
not issue after the expiration of a year and 
a day, without a scire facias, is that the 
court concludes, prima facie, that within 
that time the judgment is satisfied. Here, 
a scire facias to obtain execution is un- 
known; but in lieu of it we take out an 
alias, and if the judgment has been satis- 
fied the debtor is entitled to an audita quere- 
la. 

Mr. Ingersoll, in reply, said there was a 
material difference between an execution in 
England after a year and a day, and an ex- 
ecution here which has run out. In the for- 
mer case the officer does not know but that 
the execution had been stayed by a writ of 
error, in which case it would be good; it is 
good upon the face of it; and he ought not 
to be hurt for executing it But In the lat- 
ter case the execution is bad upon the face 
of it. He knows that it can give Mm no 
autliority. 

EDWARDS, District Judge, after remark- 
ing to the jury that the case depended upon 
a mere question of law, directed them to 
find for the plaintiff. The execution, he 
said, gave the officer no authority whatever, 
and consequently formed no defense. A 
verdict was found for the plaintiff accord- 
ingly. 



Case N"o. 13,518. 

STRAAS V. MARINE INS. CO. 
[1 Cranch, C. C. 343.] i 

Circuit Court, District of Columbia. July 

Term, 1806. 

Marine Insdraxce— Valued Policy— MisREPREr 

SESTATioss — Neutrality —Depositions. 

1. Upon a valued policy, a misrepresentation 
as to the age and size of the vessel will not 
avoid the policy. If there be no warranty of 
neutrality, the pohcy covers belligerent risks. 

2. When depositions have been taken by one 
party without notice to the other, the cause 
may be continued. 

Covenant on a policy upon the brig Hope, 
whereby the defendant, in consideration of a 
premium of seventeen and an half per cent, 
"paid by W. Hodgson for G. P. Straas and 
others, of Richmond," insured eight thousand 
dollars on the brig Hope, a prize vessel, at 
and from her last port of lading in St Domin- 
go, to a port of discharge in the Chesapeake, 
valued at ten thousand dollars. The loss was 
stated to be by capture by British vessels, 
and condemned in Jamaica. Issue was join- 
ed on the 1st, 2d, 3d, 7th, and 8th. pleas, and 
demurrer to the 4th, 5th, and 6th. The 4th 
plea was, that to induce the defendants to 
sign and seal the policy, insuring eight thou- 
sand dollars on the vessel, the plaintiff rep- 
resented that she was a stout, well-built ves- 
sel of about 250 tons burden, in good order 



1 [Reported by Hon. 
Judge.] 
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and well found, <S:e., built in Massachusetts, 
and from six to seven years old; and that in 
consequence of such, representation, and pla- 
cing full faith and credit therein, they signed, 
sealed, &c,, and they aver that she was not 
about 250 tons burden, but of less burden 
than 165 tons, namely, about 162 tons, and 
was not from six to seven years old, but 
more than eight and a half years old, and that 
she was not worth eight thousand dollars, 
and was built in the province of Maine, In 
Massachusetts, in 1790, and this they ara 
ready to verify, &c. 

Mr. Hiort and Mr. Swann, for the plain- 
tiff, contended that the plea was bad because 
it does not aver that the misrepresentation 
was fraudulent or material to the risk, and 
because there is always an implied warranty 
of seaworthiness which covers the objection 
as to the age and tonnage of the vessel; and 
the value is fixed by the pohcy. 5 Bac. Abr. 
(Guillira) 444; Marsh. Ins. 200, 252, 335, 336; 
Lewis V. Rucker, 2 Burrows, 1171; a^revivan 
V. Lawrence, 1 Salk. 277; Marsh. Ins. 341; 
Pai-k, Ins. 207, 322, S97; Bamewall v. 
Church, 1 Gaines, 217; Craufvird v. Hunter, 8 
Term R. 23; Page v. Fry, 2 Bos. & P. 243. 

C. Lee and E. J. Lee, for defendants, con- 
tended that, if the plea alleges facts which 
in law amount to fraud, it is not necessary 
to aver fraud. The misrepresentation as to 
the size and age of the vessel went to sup- 
port the false allegation that it was worth 
eight thousand dollars, when in fact it was 
woith only three thousand. 1 Wooddeson, 
207, 208; Filles v. Brutton, Park, Ins. 182, 
204; Marsh. Ins. 586; De Ghettofe v. London 
Assur. Co., 4 Brown, Pari. Cas. 436; Marsh. 
Ins. 348; Stewart v. Dunlap, Park, Ins. 236; 
Marsh. Ins. 208, 350; Hey ward v. Rodgers, 
J. 1\ Smith [Eng.] 289; Marsh. Ins. 200, 201, 
601; Bright v. Eynon, 1 Burrows, 396; Marsh. 
Ins. 335, 339, 340; Park, Ins. 195; Sherley v. 
Wilkinson, Doug. 306, in note; Macdowall v. 
Fraser, Id. 260; Marsh. Ins. 348; Millar, 46, 
47, 52; Pai-k, Ins. 3; 2 Atk. 254; Har. Ch. 
21; Bum, Ins. 20; Shep. Touch. 58, 59; 1 
Burrows, 474; TVesk. Ins. 226; 2 Bl. Com. 
458; Carter v. Boehn, 3 Burrows, 1909; Chit 
8, 9; 1 FonbL (Ed. 1805) 122, 230, note; Col- 
lins V. Blantern, 2 Wils. 347. 

The 5th plea was, that the vessel was cap- 
tured by the British, and was the propeiiy of 
the enemy of Great Britain; and the 6th plea 
was, that the vessel was the property of a 
French citizen and that there was war be- 
tween Great Britain and France, and that 
the vessel was captured by the British, etc. 
The answer to these pleas was that the pol- 
icy covered war risks, there being no war- 
ranty that the property was neutral. 

Mr. Swann, for plaintiff, cited Christie v. 
Secretan, 8 Term R. 192; ' Bamewall v. 
Church, 1 Caines, 217, 237. 

E. J. Lee, for defendant, cited 1 Rob. 11, 
and Anon., Skin. 327, that naming the in- 
sured as of Richmond, was an implied rep- 
resentation that the property was neutral. 



THE COURT (nem. con.) decided that the 
three pleas were all bad;— the fifth and sixth 
because the risks and persons there stated 
were covered by the policy, THE COURT 
did not give the reasons of their opinion on 
the 4th plea. 

On motion of the plaintiff's counsel, THE 
COURT continued the cause until the next 
term, because the defendants had taken dep- 
ositions under the act of congi-ess, without 
notice to the plaintiff, which depositions were 
first opened in court at this term. See the 
case of Dade v. Young [Case No. 3,534], in 
this court at June term, 1803. 

Upon the trial, of the issues of fact, at No- 
vember tei-m, 1807, it appeared that the first 
plea was general performance, with general 
replication and issue. The second plea de- 
nied the capture and condemnation, as stated 
in the declaration. The third plea denied the 
seaworthiness of the vessel. The seventh 
ple.i averred the same misrepresentation 
whicii was stated in the fourth plea, and aver- 
red it to be material to the terms of this con- 
tract of insurance; and the issue was joined 
upon the materiality. The eighth plea was 
that the plaintiff had no interest in the ves- 
sel. . 

C. Lee, for defendants, objected to the 
plaintiff's reading any of the proceedings of 
the court of vice-admiralty in Jamaica, except 
the sentence of condemnation.. Russel v. 
Union Ins. Co.. 4 Dall. [4 U. S.] 424. 

Mr. Swann, contra, was stopped by THE 
COURT, who said that the point had been 
decided by this court in the case of Croud- 
son V. Leonard [Case No. 3,439], in March, 
1806, And see, also, Lambert v. Smith [Id. 
8,028], at November term, 1806. in which last 
case the court decided that the plaintiff might 
give in evidence to the jury, the depositions 
and other evidence contained in the proceed- 
ings of the court of vice-admiralty, to show 
that the grounds of condemnation stated in 
the sentence were not true. 

THE COURT now said that they did not 
mean to say that the depositions in the record 
of vice-admiralty were evidence in chief of 
the facts therein stated, but were only .evi- 
dence of the real grounds of condemnation, 
so that the jury may judge of the weight 
which the sentence ought to have in the ques- 
tion whether the policy was violated by the 
plaintiff. 

Mr. Lee then objected to the policy being 
admitted as evidence in this action, which is 
in the name of Straas alone, but the policy 
is in the name of William Hodgson for Straas 
and others, of Richmond.. The suit should 
have been in the name of Hodgson, the trus- 
tee. Cabell V. Hardwick, 1 Call, 358; Peter' 
r. Cocke, 1 Wash. [Va.] 2,^7. 

Mr. Swann, contra. The plea of perform- 
ance admits the execution of the policy and 
all the obligations arising out of it. 4 Bac. 
Abr. 54; System of PI. 321; Grills v. Man- 
nell. Willes SSOr 
THE COURT decided that the policy was 
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substantially set foitb in the declaration ac- 
cording to its legal effect. 

A deposition had been read by the plain- 
tiff's counsel; and C. Lee, for defendants, 
offered to read a prior deposition of the same 
witness, taken informally by the plaintiff and 
filed, but which the plaintiff had not offered 
to read in evidence. The defendants waived 
all objection to its informality, but the plain- 
tiff refused to consent to its being read. 

THE COURT (nem. con.) refused to permit 
the defendants to read it to the jury. 

Mr. Swann, for plaintiff, prayed to the 
court to instruct the jmy that, if the plain- 
tiff was at all interested in the vessel he has 
a right to recover the whole sum insured. 
Paris:, Ins. 259, 263, 265, 300, 304; Lewis v. 
Ruclier, 2 Burrows, 11G7; Grant v. Parliin- 
son, Perk. 305; Da Costa v. Firth, 4 Bur- 
row.*;. 1966. 

Mr. Lee, contra, cited Marsh. Ins. 200, 612; 
Goddait V. Garrett, 2 Vern. 269; Le Pypre 
V. Farr, Id. 716, 717; Craufurd v. Hunter, 8 
Term R. 13; Thellusson v. Fletcher, Doug. 
314. 

THE COURT decided that upon a valued 
policy, and a total loss, the plaintiff is enti- 
tled to recover the whole sum insured, if he 
prove that he has a bona fide interest in the 
property insured. 

Upon the issue on the seventh plea, Mr. 
Swann, for plaintiff, prayed the court to in- 
struct the jury tliat, if the vessel was sea- 
worthy, the misrepresentation was not ma- 
terial to the said contract of insurance. 

C. Lee, conti-a, cited Unwin v. Wolseley, 1 
Term R. 674; Macdowall v. Fraser, Doug. 
260; Collins v. Blantern, 2 Wils. 347; Hayne 
V. Maltby, 3 Term R. 438; 1 Wooddeson, 307; 
Marsh. Ins. 248; 1 Fonbl. 230; Jenk. 254; 
Bull. N. P. 173: 2 Vent. 107; Kent v. Bird, 
2 Cowp. 585; Hardr. 464; Pawson v. Wat- 
son, 2 Cowp. 785; Carter v. Boehn, 3 Bur- 
rows, 1905. 

Mr. Swann, in reply, cited Park, Ins. 206; 
Doug. 271; Macdowall y. Fraser, Id. 260; 
Marsh. Ins. 335. 336. 

THE COURT (DUCKETT, Circuit Judge, 
abaent) refused to give the instruction last 
prayed by Mr. Swalfcn, and the plaintiff be- 
came nonsuit. See Hodgson v. Marine Ins. 
Co. of Alexandria [Case No. 6,567]. 



Case No. 13,519. 

In re STRACHAN. 

[3 Biss. 181; 1 4 Chi. Leg. News, 145.] 

District Court, "W. D. Wisconsin. Jan. Term, 
1S72. 

•Bankruptcy — Pckchaser of Claims —Right to 
Prove— Intehest—Bankuuptgy Fokms. 

1. A party who ia good faith purchases 
claims against a bankrupt with the intention 
of stopping proceedings and giving him time, 
should not be deprived of participation m the 
estate. 



1 [Reported by Jcsiah H, Bissell, Esq., and 
here reprinted by permission.] 



S. To enable him to prove them, however, he 
should take an assignment. A simple receipt 
of payment is not sufficient. 

3. Such claims should be proven as of date of 
adjudication, but may draw interest to date 
of actual payment. 

4. The bankrupt act [of 1867 (14 Stat. 517)] 
should not be so strictly construed as to pre- 
vent a debtor from making every effort to ex- 
tricate himself from bankruptcy proceedings. 

5. The forms, prescribed in the general rules 
are not binding, but may be altered to suit cir- 
cumstances. 

In bankruptcy. Objection by creditors to 
proof of debt by William T. Henry, against 
the estate, certified to the court by the reg- 
ister. 

J. M. Smith, for Mr. Henry. 

E. P. Weber, for opposing creditors. 

HOPKINS, Disti-iet Judge. The fact that the 
bankrupt owed the debts sought to be prov- 
en, is not disputed, and t£ it were, the proof is 
sufficient to satisfy me that he did owe them 
at the time of the commencement of the 
bankruptcy proceedings against him. 

The main objection urged to the allowance 
of the claims is, that they were bought by 
him after the filing of the petition in bank- 
ruptcy, and such is the fact, except as to an 
accommodation acceptance of $3,000 which 
was given before that time. At the time of 
filing the petition a very large proportion of 
the bankrupt's indebtedness was evidenced 
by promissory notes and bills of exchange, 
all of which, so far as known, were pur- 
chased by Mr. Henry before the adjudica- 
tion. 

After the proceedings were commenced, he 
says he thought that, if they could be discon- 
tinued, the bankrupt could pay all his debts 
and have something left; but, if forced 
through bankruptcy, his estate would not pay 
all; that, acting upon that hypothesis, he 
undertook to buy up all the debts at eighty 
cents on the doUar, and end the proceedings; 
that after buying up over ?50,000 worth (be- 
ing all the undisputed claims,) he found some 
which were not aclinowledged as just by the 
banki-upt, and which the parties being unable 
to adjust satisfactorily, prevented him from 
carrying out his pm*pose. Thereupon he de- 
cided to let the proceedings go on, and Mr. 
Strachan was accordingly by default, on the 
20th day of May, 1871, adjudged a bank- 
rupt. 

The pai-ties representing such disputed 
claims (which are still in progress of trial 
and not yet allowed) object to Mr. Henry's 
being allowed to prove his claims, because he 
bought them after the filing of petition in 
banki-uptey. He owns all the claims agaiust 
the bankrupt except the claims of the parties 
opposing his right to prove. 

The testimony satisfies me that he, in good 
faith, undertook to buy up all the claims 
against the bankrupt with the intention of 
stopping these proceedings and giving him 
time to pay them, apd was only prevented 
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from doing so by the presentation of some 
claims tbat were disputed by tlie banknipt, 
and not being able to settle and purchase 
those, the continuance of the proceedings al- 
ready pending, or the commencement of new 
ones, he thought, was unavoidable, I do not 
see that in so doing he violated any of the 
provisions of the banbi-upt act, nor did he in- 
terfere with the rights of the creditors whose 
claims he did not buy, nor did Ms acts in any 
manner afEect injuriously their rights in the 
bankruptcy proceedings. 

I do not thinlc the act should be construed 
so strictly as to prevent the bankrupt from 
making any effort to extricate himself from 
the bankruptcy proceedings, and if he can 
find a friend to buy up his debts, for the 
purpose of giving him time to convert his 
property into money to pay them, I think he 
should be allowed to do so. I do not think a 
person who honestly undertakes to purchase 
up the debts for such purpose, after he has 
purchased the principal part, as in this case, 
and then fails because some party presents a 
elahn which is denied by the bankrupt, 
should be deprived of the right of participa- 
tion in the estate of the bankrupt. The act 
does not require any such eonsti-uction, and 
certainly the general interest of both debtor 
and creditor is opposed to any such inter- 
pretation. 

The bankrapt act encourages all honest ef- 
forts of a debtor to pay his debts, and to 
give it any other construction would be to 
condemn the 'whole act as false and op- 
pressive in theory and fact. 

The clause in the twenty-second section. 
Which provides that the creditor must prove 
"that the claim was not procured for the 
purpose of influencing the proceedings under 
this act," I was at first inclined to think pro- 
hibited the transfer of claims altogether after 
the commencement of proceedings, but upon 
further reflection I concluded that it did not 
relate to transfers after the filing of petition 
any more than before, and that it was not 
intended to interfere with ordinary trans- 
fers, but only such as were procured for the 
purpose of influencing the proceedings in 
bankruptcy. 

And as the testimony fails to show that 
Heniy procured these for any such purpose, 
I think his purchase is good. 

The argument drawn from the form of 
proof, No, 22, I do not regard as of much 
force. Those "forms" are not prescribed in 
the act, and general rule 33 declares that the 
"forms" annexed "shall be observed and used 
with such alterations as may be necessai-y 
to suit the circumstances of any particular 
case." 

It does not, therefore, follow, by any means, 
that if a creditor cannot make that particular 
deposition, that his claim is to be rejected. 
The "forms" may be altered to suit circum- 
stances. 

As the bankrupt owed these debts at the 
time of filing the petition, they were provable 



under the act (section 19) and will, therefore, 
be barred by his discharge. 

Now, if no party can prove them by reason 
of such change of ownership, then they will 
be wiped out without any part being paid. I 
cannot yield my assent to such a construc- 
tion of the bankrupt act in cases where the 
claims, as in this case, were bought in good 
faith. 

I therefore hold that Mr. Henry, as the 
owner and holder of these notes and bills of 
exchange, may prove them as against the 
bankrupt's estate, notwithstanding he pur- 
chased them after the commencement of the 
bankruptcy proceedings. 

I find that a like view has been taken of the 
act hi Ee Murdock [Case No. 9,939]; Ex parte 
Davenport [Id. 3,586]; and in Ee Frank [Id. 
5,050]. 

But tliis question is not raised for the first 
time under the present bankrupt act. It was 
presented under the act of 1800 [2 Stat. 19], 
and Justice Washington, in Humphries v. 
Blight's Assignees [Case No. 6,870], in de- 
ciding it says: "We have no doubt upon the 
right of the assignee of the note in this case, 
to prove the debt under the commission, and 
to receive a dividend. The certificate of the 
bankrupt would be a bar to a recovery in an 
action by the present holder of the note against 
him. And wherein a certificate wUl be a bar, 
the right to prove the debt under the commis- 
sion must be unquestionable," 

The transfer of the note in that ease was 
after the commission of banla'uptcy had is- 
sued; after the proceedings were commenced, 
as in this case. 

That case came before the court again, and 
the same learned judge said: "It would be un- 
reasonable that such an assignee should not 
be allowed to prove, under the commission, 
since the debt would most certainly be barred 
by the certificate, beingoa debt due at the tune 
of the bankruptcy, and such an one as might 
have been proven imder the commission. It 
can produce injury to no person, as it can make 
no difference to the assignees whether the 
debt be proved as due to A, or to his assignee; 
and as they ought not to be injured, so they 
ought not to derive a benefit from this change, 
not of the debt, but of the creditor," 

The act of 1867 provides, it is true, that a 
party shall forfeit his right to prove a debt, 
when he acts in violation of its provisions, but 
I have found in this case that Mr. Henry did 
not so purcliase these claims, which brings 
this case within the rule laid down by the emi- 
nent judge who decided that case. 

And that reasoning applies with equal force 
to a case arising under the act of 1867 as un- 
der the act of 1800. So that, following that 
decision as authority, it settles the questions 
involved here in favor of Mr. Henry's right to 
prove, and be allowed the amount of the notes 
and drafts, although purchased after the filing 
of the petition in bankruptcy. 

But I do not think the accounts that he 
claims to own and prove are assigned to hfra 
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in a way to entitle him to prove them. He 
has no assignment of them, simply a receipt 
of payment, and if that was the transaction 
he might have a claim for money paid as 
against Strachan, but that cause of action 
would not accrue until the payment, which 
was after the commencement of bankruptcy 
proceedings, which would not be a debt prova- 
ble under the act, nor be affected by the dis- 
charge. 

This view excludes the account of M. E. 
Fuller & Co., $652.33; of Nichols, Shepherd & 
Co., §366.96; and that of E. P. Dickey, $91.53. 
The drafts of bankrupt drawn upon Henry 
In favor of Boal, Andrews & Cook, for $34.05, 
dated April 25, 1871, and in favor of Johnson, 
Murphy & Co., for $1,500, dated May 19, 1871, 
and accepted and paid by him, are not prova- 
ble, as they were drawn and paid after the 
commencement of bankruptcy proceedings. 

The bankrupt's liability to Henry arose upon 
his acceptance and payment of the drafts, and 
Mr. Henry is not, as the proof now stands, 
entitled to be subrogated to the rights of the 
creditors to whom the drafts were given. If 
he intended to have been, he should have taken 
an assignment of their claims. 

The counsel for the opposing creditors con- 
teods that the debts should be proven as of 
the date of the adjudication; I am inclined 
to adopt that as the proper construction of the 
19th section of the bankrupt act. 

But the claims will, of course, draw interest, 
since then and up to the payment, at the 
agreed rates, where it was agreed upon, and 
when not. at the legal rate. 

I therefore find and adjudge that there was 
due from the bankrupt to William T. Henry, 
on the 20th day of May, 1871, the day of the 
adjudication, the sum of $72,507.95, and order 
and direct the register to enter him in his min- 
utes and list of creditors, as a creditor to that 
amount, and to so certi:^ to the assignee in this 
case; 



Case No. 13,5S0. 

STRACHEN et al. v. CJ.YBURN et ux. 

[3 McLean, 174.] i 

Gireait Court, D. Illinois. June Term, 1843. 

Courts — Following State Practice — Remedies. 

The circuit courts of the United States adopt 

the local remedies of the resiwctive states. 

[This was an action at law by Strachen 
and Scott against Clyburn and wife.] 

Mr. Spring, for plaintiffs. 

Mr. Butterfield, for defendants. 

OPINION OF THE COURT. This Is a 
scire facias on a mortgage regulated by the 
act of the 17th of January, 1825 [Laws 111. 
1824-25, p. 157]. A motion was made to 
strike this case from the docket, on the 
ground that the act referred to is local, and 
does not apply to the courts of the United 

1 [Eeiwrted by Hon. John McLean, Circuit 
Justice.] 



States. The act named gives a remedy by 
sci. fa. It provides that two nihils shall 
amount to a service, which shall authorise 
the plaintiff to proceed to judgment. This 
court under various acts of congress and by 
virtue of its own rules, adopts the remedies 
authorised in the state courts, though they 
may be local and peculiar in each state. In 
Kentucky, a writ of right, modified by stat- 
ute, is a common remedy; and that remedy 
is used in the circuit court of the United 
States. Under the statute, the plaintiffs had 
a right to issue a scire facias on the mort- 
gage, and the motion is consequently over- 
ruled. 



Case Wo. 13,5S1. 

STRAIN et al. v. GOURDIN. 

[2 Woods, 380; i 11 N. B. R. 156.] 

Circuit Court, S. D. Georgia. Nov. Terra, 1874. 

Appeal — Exceptions — "When Taken — Statement 
OF Evidence — Check — Baxkuuptct — 

SUBSTITDTION — RATIFICATION. 

1. A bill of exceptions which shows that the 
exceptions to the rulings of the court below were 
not taken at the trial, but were taken for the 
first time four days after the verdict and judg- 
ment, will not, as a matter of right, he consid- 
ered by the court. 

2. A statement made by counsel for plaintiff 
in error of what he understood the evidence to 
be, on the trial of the cause in the court below, 
which is not made a part of the bill of excep- 
tion, and is not verified by the signature of the 
judge, forms no part of the record, and no mat- 
ter how formally certified by the clerk, will 
not as a matter of right be considered by the 
court on error. 

3. The drawing of a check and the delivery 
thereof to the payee, without presentation, ac- 
ceptance or payment, do not transfer from the 
drawer to the holder of the check so much of 
the fund drawn on as is equal to the sum named 
in the check, 

[Cited in Re Smith, Case No. 12.992.] 
[Cited in Harrison v. Wright, 100 Ind. 524. 

Distinguished in National Park Bank v. 

Levy, 17 R. I. 750, 24 Atl. 779.] 

4. Advice of counsel given to debtors in fail- 
ing circumstances, that unless they paid their 
depositors, they would be liable to a criminal 
prosecution imder the state laws, does not take 
the case out of the operation of the 35th sec- 
tion of the bankrupt act [of 1867 (14 Stat. 
534)], and make a payment to the depositors a 
good one. 

5. A debtor can not, without the consent of 
his creditor, substitute another person in his 
stead as the debtor. 

6. The ratification by one, of the unauthorized 
act of another, can not have a retroactive efl5- 
cacy so as to defeat the rights of third per- 
sons which have intervened between the act rat- 
ified and the ratification. 

[Error to the district court of the United 
States for the Southern district of Georgia.] 

R, B. Lester, for plaintiffs in error. 
Geo. A. Mercer, for defendant in error. 

WOODS, Circuit Judge. The record in this 
case sets out the pleadings and process, the 



1 [Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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verdict, judgment and certain exceptions to 
the rulings of tlie court upon tlie admissibil- 
ity of the evidence, and the charge of the 
court to the jury. The declaration alleges 
the appointment of K. N. Gourdin as as- 
signee of Ketchum & Hartridge, and avers 
that said A. & R. Strain are indebted to him 
as such assignee in the sum of §2,250, because 
on June 1, 1873, the said Ketchum & Hart- 
ridge, being indebted to said A. & R. Strain 
in the amount aforesaid, and being insolvent 
and in contemplation of insolvency within 
four months of the filing of the petition in 
bankruptcy against them, and with a view to 
give a preference to said A. & R. Sti-ain, paid 
over to them the said sum of $2,250, said A. 
.& R. Strain having at the time reasonable 
cause to believe that said Ketchum & Hart- 
ridge were insolvent, and that said payment 
was made in fraud of the bankrupt act; and 
said A. & R. Sti-ain received said money and 
appropriated it to their own use, and thereby 
became indebted to the plaintiff in said 
amount To this declaration the defendants 
pleaded the general issue. The verdict and 
judgment were for the plaintiff in the court 
below for the amount claimed, and the judg- 
ment was rendered on April 25, 1874. 

The bill of exceptions states that the de- 
fendants excepted to the ruling out of certain 
evidence offered by defendants,, and to cer- 
tain charges of the court, but it does not 
show what the evidence ruled out was, nor 
does it set out any of the evidence in the 
case by which this court can judge whether 
the charges given were correct or not. It 
also appears from the bill of exceptions that 
the exceptions were not taken at the trial, 
but on April 29, 1874, four days after the 
verdict and judgment It is impossible for 
this court to say, upon this bill of exceptions, 
whether the court below fell into any .error or 
not. We cannot say whetlier the evidence 
ruled out was properly ruled out or not, be- 
cause there is no statement to show what the 
evidence was or for what purpose it was of- 
fered. Neither can we say whether the 
charge of the court was correct or not, for 
the facts to which it is applicable are not 
shown. Error is never presumed; it must 
be made to appear. Oliquot's Champagne, 3 
Wall. [70 U. S.] 140. But it appears from the 
bill that the exceptions were taken four days 
after verdict and judgment. To be effectual, 
they must be taken at the trial, although the 
bill itself may be signed after the ti-ial. 
Bradstreet v. Potter, 16 Pet. [41 IT. S.] 317; 
Stimson v. Westchester R. Co., 3 How. [44 U. 
S-] 553; Pomeroy's Lesse v. Bank, 1 Wall. 
[68 V, S.] 592, 599, 600; French v. Edwards, 
13 Wall. [SO U, S.] 506. There is, in the rec- 
ord, a petition for a wi*it of error, which pur- 
ports to set out all the evidence in the case. 
This court can take no notice of this. It is 
not made a part of the bill of exceptions; it 
is not verified by the signature of the judge, 
but is simply the statement of the counsel 
for plaintiffs in error, of what they under- 
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stood the evidence to be. This forms no part 
of the record, no matter how formally cer- 
tified by the clerk, and this court is not 
bound to take notice of it Suydam v. Wil- 
liamson, 20 How. [61 U. S.3 428, 433, 437, 440; 
Pomeroy's Lessee v. Bank, 1 Wall. [68 U. S.] 
592; Young v. Martin, 8 Wall. [75 U. S.] 354; 
Thompson v. Riggs, 5 Wall. [72 U. S.] 675; 
Reed v. Gardner, 17 WaU. [84 U. S.] 409. 

Although the bill of exceptions is ineffectual 
to present the points to which exception was 
taken, I have looked into the statement of the 
evidence presented by counsel for the plain- 
tiffs in error, to determine whether the court 
below did in fact fall into error. It appears 
from this statement, that A. & R. Strain, liv- 
ing at Darien, Georgia, had on deposit with 
Ketchym & Hartridge, before their bankmpt- 
cy, the sum of $2,250. Early in April, 1873, 
Ketchum & Hartridge became embarrassed. 
On April 14th, they became satisfied that 
they must stop payment, and on that day, 
took legal advice " about the propriety and 
duty of providing for the payment of their 
depositors, and were advised that they would 
be liable to a criminal prosecution under the 
state laws if they failed to pay their de- 
positoi-s. On the loth of April, they procur- 
ed certificates of deposit in the Savannah 
Bank & Trust Company, for the amounts due 
their several deposxi,ors, among them one for 
the amount due A. & R. Strain and payable 
to their order. On the 16th of April, Ketch- 
um & Hartridge telegraphed to A. & R. Sti-ain 
as follows: "We have stopped payment; you 
will lose nothing; where shall we deposit 
your funds?" This was the first intimation 
that A. & R. Strain had of the failing condi- 
tion of Ketchum & Hartridge. To 13iis, on 
the same day, they replied: "Place the funds 
in the Southern Bank of Georgia." There- 
upon Ketchum & Hartridge turned over the 
certificate of deposit to the Southern Bank 
of Georgia, where it was placed to the credit 
of A. & R. Strain. The defendants below 
offered in evidence four checks di-awn by 
them on Ketchtim & Hartridge, amounting, in 
the aggregate, to ?1,312; the first dated April 
2d and the last April 14th, but it was con- 
ceded that none of them had been presented 
or paid. These checks were ruled out by 
the court. On these facts and the charge of 
the court, as set out in the paper called the 
petition for writ of error, the following ques- 
tions appear to have been raised. Were the 
checks drawn by A. & R. Strain admissible 
in evidence to show an appropriation pro 
tanto, before the failure of Ketchum & Hart- 
ridge of the funds deposited with them? In 
other words, does the simple drawing of a 
check and delivery thereof to the payee, with- 
out presentation, acceptance or payment, 
transfer the fund drawn on, to the amount of 
the check, from the drawer to the holder of the 
check? The authorities answer this question 
in the negative. Morse, Banks, 471; Mande- 
ville V. Welch, 5 Wheat [18 U. S.] 286. See 
Bank of Republic v. Millard, 10 Wall. [77 V. 
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S.] 157, and numerous cases tliere cited. 
These checks were offered for the purpose of 
reducing the amount due from Ketchum & 
Hartridge, at the time of their failure, to A. 
& li. Sti-ain. It is clear, upon the authorities 
cited, tliey were not admissible for that pur- 
pose, and were, therefore, properly ruled out. 
The next question presented is, whether 
the legal advice received by Ketchum & Hart- 
ridge that unless they paid their depositors, 
they would be liable to a criminal prosecu- 
tion, would take the case out of the operation 
of section 25 of the bankrupt act, and make 
the payment to their depositox-s a good one. 
There seems to be no warrant in the lan- 
guage of the section for making an exception 
of such a payment. "It is wholly immaterial 
whether the preference was voluntary or in- 
voluntary, or by reason of threats or coercion. 
The voluntary or involuntary character of 
the transaction is not important." Foster v. 
Hackly [Case No. 4,971] ; Wilson v. Brinkman 
[Id. 17,794]; In re Batchelder [Id. 1,098] ; bid- 
dings V. Dodd [Id. 5,405]; Sawyer v. Tuipiu 
[Id. 12,410]; Ex parte Ames [Id. 323]. 

The last point presented is whether the 
procuring by Ketchum & Hartridge, on the 
15th of April, of a certificate of deposit in 
the Savannah Bank & Trust Company for 
the amount due from tliem to A. & B. Strain, 
and payable to their order, was a payment to 
them. The plaintiffs in eiTor claim that it 
was, and as it was made before they had any 
reason to suspect the insolvency of Ketchum 
& Hartridge, tliat it was a good payment. 
I cannot coincide in this view. Ketchum & 
Hartridge, being the debtore of A. & R. 
Strain, could not, without the consent of A. 
& E. Strain, substitute another person in their 
place as the debtor. If after Ketchum & Hart- 
ridge had procured the certificate of deposit 
for A. & R. Strain, and before any ratification, 
the Savannah Bank &. Trust Company had 
failed, A. & R. Stmin could still have held 
Ketchum & Hartridge liable. But it is claim- 
ed that the subsequent ratification by A. 
& R. Strain, of what had been done by Ketch- 
um & Hartridge in taking the certificate of 
deposit, relates back to the date of the cer- 
tificate, and makes it a payment as of that 
date. And as the certificate bears date be- 
fore A. & R. Strain had any notice of the 
insolvency of Ketchum & Hartridge, the pay- 
ment is a good one. "The general rule as to 
the eflfect of a ratification by one of the un- 
authorized acts of another respecting the prop- 
erty of the former is well settled. The rati- 
fication opei'ates upon the act ratified pre- 
cisely as though authority to do the act had 
been previously given, except where the 
rights of third parties have intervened be- 
tween the act and the ratification. The re- 
troactive efficacy of the ratification is sub- 
ject to this qualification. The intervening 
rights of third pei-sons cannot be defeated 
by the i-atification." Cook v. Tullis, IS Wall. 
[85 U. S.] 338. 
I think this case falls clearly within 



the Qualification here laid down to the gen- 
eral rule. When the insolvency of Ketchum 
&. Hartridge was brought to the notice of 
A. & R. Strain, on the 16th of April, the rights 
of other creditore instantly intei'vened, and 
they could i*atify no previous payment to 
their prejudice. I am of opinion there is no 
error in the proceedings of the district court. 
Its judgment is therefore affinned. 

[See Case No. 4,820.] 
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STRANAHAN v. GREGORY et al. 

[4 N. B. R. 427 (Quarto, 142>.] i 

District Court, D. Vermont. 1871. 

Bankruptcy — Ixsolvexcy — Knowledgk of Cued 
ITOK — Interest and Costs. 

A person is held to be insolvent when he is 
tmahle to discharge his debts in the usual course 
of business of persons engaged in the same 
trade or occupation; hence, where creditors 
have accounts overdue seven or eight months, 
and finally have to resort to legal measures for 
the collection of them, they must be considered 
as having reasonable cause to believe their debt- 
or insolvent, and money received under these 
cjrcumstanees must be paid to the debtor's as- 
signee in bankruptcy, together with interest and 
costs of the proceedings instituted by said as- 
signee for the recovery of the money. 

[Cited in brief in Cook v. Whipple. 55 N. T. 
15G; Noble v. Scofield, 44 Vt. 284.] 

This is a petition in favor of Stranahan, 
assignee of Mark Bannister, bankrupt, pray- 
ing that the defendants, Gregory & Co., be 
adjudged to pay to said assignee two hun- 
dred dollars, alleged to have been paid to 
Gregoi-y & Co. by the banknapt, in fraud of 
the banki-upt law [of 1867 (14 Stat. 517)]. 
Defendants* plea denies that they had any 
knowledge of the insolvency of the bankrupt, 
or that they had any reason to suppose that 
he was insolvent w^hen the money was paid. 
It appeared from the evidence that- Bannis- 
ter, the bankrupt, had been for some years 
a small trader in Richford, in the northern 
part of Vermont. That he had been in the 
habit of buying goods of Gregoiy & Co., at 
Bennington, for two or three years. That 
the bills he made were payable in cash or 
on demand, and that for some time he paid 
them when presented. That some seven or 
eight months before the loth of November, 
1869, a balance had accrued against him of 
some two or three hundred dollai"s, and that 
Gregory & Co. repeatedly called upon him 
for the amount due, which he did not pay, 
but put them off by saying that he would 
as soon as he could. That in October, 1808, 
the custom-house ofllcers seized at St. Albans, 
some ten hundred dollars' worth of butter be- 
longing to Bannister, as smuggled property, 
which Bannister bonded and took back into 
his possession. That in November, 18G8, 
the government prosecuted him for the pen- 
alty, about two thousand dollars, double the 

1 [Reprinted by permission.] 
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value of the "butter seized, and attached all 
his real estate, and that both prosecutions 
4ire still pending in the court, "which Miner,, 
one of tJie defendants, well linew, Bannister 
having talked with him about it. It further 
-appeared that Bannister had been for some 
eighteen months previous to the 15th of No- 
vember, 1869, owing one Rublee, a trader in 
St. Albans, about twelve hundred dollars. 
That the demand was left with one Powell, 
tin attorney in Richford, for him to collect 
as fast as he could. That Bannister had for 
^ome time been in the habit of paying Pow- 
ell small sums of money, and turning out to 
him small demands against his (Bannis- 
ter's) customers, to be collected and applied 
upon the Rublee debt, so that by the 1st of 
November, 1869, the debt had been reduced 
to some one or two hundred dollars. That 
about the 1st of November, 1869, Mr. Miner, 
one of the firm of Gregory & Co., procured 
a writ of attachment in their favor against 
Bannister, and with it went up to Riehford 
for the purpose of securing their debt. That 
he went to Mr. Powell, the attorney afore- 
said, for his advice in relation thereto. That 
upon consultation Powell advised him, that 
in consideration of the bankrupt law, he had 
better not attach, but to get security or pay- 
ment some other way if he could. Powell 
told him about the Rublee debt, and how he 
"had been collecting it. That thereupon Mi- 
ner went to see Bannister. That Bannister 
paid him fifty dollars in money, and gave 
him an order for fifty dollars on a responsi- 
ble person in Burlington, and Miner sold him 
■a, small bill of goods— twenty-five or thirty 
dollars' worth. That Miner then went back 
■to Powell, told him what he had done with 
Bannister, and said that he would leave the 
writ with him (Powell), to be nsed if he 
thought advisable.. That Miner came back" 
to Burlington and presented the order, which 
the drawer refused to pay or accept, say- 
ing that he owed Bannister nothing. Miner 
nt once wrote back to Powell that if Ban- 
nister did not immediately pay or otherwise 
secure the debt, to have the attachment 
•served. When Powell received the letter he. 
went to Bannister and informed him what 
he was directed to do. Bannister then paid 
the debt, jjartly in money and partly in de- 
mands against other persons, which Powell 
•collected, and in a few days transmitted the 
«,mount, two hundred and six dollars, to 
Gregoi-y & Co., at Burlington. It further 
appeared that all of Bannister's property, 
real and personal, amounted to about two 
thousand dollars in value; his only interest 
in real estate consisted of a bond for a deed 
of a house and lot in Riehford. On the 15th 
day of February, 1870, the creditors of Ban- 
nister petitioned to have him declared a 
bankrupt, and such proceedings were had 
thereon, that, on the 5th day of April, 1870, 
he was so adjudged; and on the 27th day 
of April, Stranahan was duly appointed as- 
signee. It appeared that Bannister abscond- 



ed the 1st day of February, 1870, and has 
never returned. It further appeared that 
there had been no material change in his 
property or pecuniary condition, from the 
1st of November, 1869, to the 15th of Feb- 
ruary, 1870. It further appeared that on 
the loth day of February, 1870, Bannister 
was owing five thousand eight hundred dol- 
lars in addition to the claims which the gov- 
ernment was prosecuting against him, and 
that his assets of every description were 
less than two thousand dollars. It was ad- 
mitted that a demand was made of Gregoiy 
& Co., by the assignee, for the repayment of 
the money before the filing of this petition. 

Dewey, Noble and Smith, for petitioner. 
L. B. Englesby, for petitionees. 

SMATjLEY, District Judge. The evidence 
in this case shows clearly that Bannister, 
the bankrupt, was largely insolvent when he 
made the payment to Gregory & Co. That 
is not denied by the defendants, but they 
maintain that they had no knowledge of 
such insolvency, nor "reasonable cause to 
believe him to be insolvent." Miner, one 
of the defendants, testified that he did not 
know him to be insolvent, and did not sup- 
pose him to be so; and Gregory, the other 
defendant, does not seem to have known 
much about Bannister or his business in any 
way. ^ 

The question then is, did Miner, from this 
evidence, have reasonable cause to believe 
Bannister to be insolvent when he forced the 
payment of this money? What is the mean- 
ing of the word "insolvent," as used in the 
bankrupt law? It has often been defined 
by judges in different sections of the Union. 
I have never known or heard of more than 
one definition upon that question. The 
courts seem to have been much more unani- 
mous upon that, than some other clauses 
of the bankrupt law. A person is held to be 
insolvent, when he is unable to discharge his 
debts in the usual course of business of 
persons engaged in the same trade or occu- 
pation. This rule has been repeatedly laid 
down by this court, and I see no reason to 
change it. Apply that rule to this case. 
Bannister had been trading with Gregory & 
Co. some two or three years, and finally ran 
behindhand between two and three hundred 
dollars, which had been overdue some seven 
or eight months. They had repeatedly call- 
ed upon Bannister for payment, but unsuc- 
cessfuUy. They finally procured a writ of 
attachment, and went to Riehford to get 
pay or security; went to an attorney there; 
consulted with him; were told that the at- 
torney had been over a year collecting a debt 
of about twelve hundred dollars against 
Bannister; that he had received it in small 
sums at different times, partly in money and 
partly in demands turned out to him (Ban- 
nister) against his customers. The attorney 
advised Miner not to attach. The reason is 
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obvious. It might put Bannister into bank- 
ruptcy. Miner tlien went to Bannister, who 
gave him fifty dollars in money, and an or- 
der for fifty dollars more. Miner came 
home, leaving the writ with the attorney; 
presents the order; payment is refused; he 
then writes to the attorney to have the at- 
tachment served. The attorney thereupon 
goes to Bannister, who pays him Gregory & 
Co.'s debt, partly in money and partly in 
demands, and after collecting the demands 
he pays the proceeds of them over to defend- 
ants. It should be borne in mind, that Miner 
was before this fully informed of the gov- 
ernment prosecutions against Bannister and 
his property. These facts in relation to Mi- 
ner's knowledge are not disputed. Did they 
not, therefore, furnish Miner, in the lan- 
guage of the law, reasonable cause to believe 
him (Bannister) to be insolvent, within the 
meaning of the bankrupt law? Without 
multiplying words, I think it very clear that 
they did. I cannot doubt it. 

It is therefore ordered and adjudged that 
Gregory & Co. pay to the assignee the sum 
paid them by Bannister on the 15th day of 
November, 1869, with interest, and the cost 
of this proceeding. 



Case No. 13,523. 

STRANG V. MONTGOMERY & E. B. CO. 

[3 Woods, 613.] 1 

Circuit Court, M. D- Alabama. May Term, 
1879. 

RAiLitOAD Companies — Sale undek Decree — 
What Pkopeuty Passes. 

1. The railroad, and other property of a rail- 
road company, which had for several years 
been in the hands of a receiver, was sold by a 
decree of the court, which directed a sale of 
the road, the franchises of the company, right 
of way, depots, rolling stock, tools and all 
other property of the company, real, personal 
and mixed. Held, that the purchaser was not 
entitled to the money, the surplus earnings of 
the railroad, in the hands of the receiver. 

2. The purchaser was entitled to all ears, 
engines pnd other property placed on the rail- 
road by the receiver, in the discharge of his 
duty, to carry on the business of the railroad 
and keep it in repair. 

This cause was heard upon a petition filed 
therein by the Louisville & Nashville Rail- 
road Company. The petition made the fol- 
lowing averments: The Louisville & Nash- 
ville Railroad Company had purchased, since 
July 3, 1877, and was the owner of 965 first 
mortgage bonds of the Montgomeiy & Eu- 
faula Railroad Company, and also 1,307 cou- 
pons for forty dollars each, and that said 
first-named railroad company was the legal 
and equitable owner of said bonds and cou- 
pons, and they had been allowed by the mas- 
ter. While the Montgomery & Eufaula Rail- 
road Company was in the process of con- 
struction, it issued its bonds for $1,280,000, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



with interest coupons at eight per cent., 
and, under various statutes of the state of 
Alabama, procured the indorsement of the 
governor of the state upon said bonds, which 
indorsement had the efCect to give the state 
a statutory lien on the railroad and other 
property of the railroad company, to secure 
the payment of the principal and interest 
of said bonds. Afterwards, In June, 1870, 
the said Montgomery & Eufaula Railroad 
Company executed a mortgage on its rail- 
road and other property to secure an issue 
of bonds to the amount of ?500,0OO. This 
mortgage expressly recognized the priority 
of the lien of the bonds for $1,250,000, in- 
dorsed by the state, on the property cov- 
ered thereby. On May 10, 1870, Samuel A. 
Strang, trustee of said mortgage, filed his 
bill in this court for the foreclosure of the 
same, whereupon A. J. Lane was appointed 
receiver of the road and property of the de- 
fendant company, and at once took posses- 
sion and control of said property, and pos- 
sessed, used and employed said property, and 
conducted the business of said railroad, un- 
til May 12, 1879. On May 1, 1875, Mason 
Young, on behalf of himself and other first 
mortgage bondholders, filed his bill in this 
court to foreclose the statutory lien on said 
railroad, by which the first mortgage bonds 
were secured. [Case No. 18,166.] These two 
suits were consolidated, and a final decree 
made by this court, adjusting the claims of 
the parties and establishing their rights, and 
ordering a sale of the property of the de- 
fendant company, to pay this said first mort- 
gage, and for that purpose directed the sale- 
of "all the railroad of the Montgomery & 
Eufaula Railroad Company, and all the 
franchises, rights, privileges and immunities 
of said company, and all the property of said 
company, including road-bed, right of way, 
depots, workshops, tools and implements, 
warehouses and real estate of every descrip- 
tion, together with all appurtenances there- 
unto belonging, its rolling stock, locomotives, 
cars, and all other property, real, personal 
and mixed, of any kind or description what- 
ever." The original decree of sale was ren- 
dered July 3, 1877. Said decree was super- 
seded by an appeal therefrom to the supreme 
court of the United States, which was dis- 
missed about Eebruarj' 1, 1879, when appli- 
cation was made to this court for a supple- 
mental decree, on February 22, 1879, to car- 
ry said original into execution, and said sup- 
plemental decree was then made by the 
court. In pursuance of said decree, all the 
property and franchises of said railroad com- 
pany, as described in the decree of July 
3, 1877, were adveilised for sale, and sold 
at public sale, on May 1, 1879, to William ]M. 
Wadley of Georgia, for the sum of $2,120,- 
000 cash, which has been paid. On May 6, 
1879, the sale was confirmed, and the receiv- 
er was ordered by this court to deliver to 
the purchaser the property bought by him. 
Included in the property in the custody of 
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the receiver, at the time of the sale, -were 
certain engines and cai;p and personal proper- 
ty, to be used in carrying on the business of 
the road, which were purchased by the re- 
ceiver Tvith the income and earnings of the 
road, earned ■while he carried on the same 
under the orders of the court, and before 
the day of sale, and a portion of said prop- 
erty was purchased by him after the decree 
of July 3, 1S77, and with income and profits 
earned after that date. All the cars and 
rolling stock appertaining to said railroad, 
as well that purchased by the receiver as 
aforesaid as that turned over to him when he 
first took possession of the railroad, were 
by him delivered to William M. Wadley, 
the purchaser at said sale. On May 1, 1879, 
the day of sale, there was' in the hands of 
the receiver the sum of §22,185.92, income 
and profits of said railroad, earned and col- 
lected between July 3, 1877,- the date of the 
original decree of sale, and May 1, 1879, 
the day of sale. The amount bid at the sale 
of said railroad was insufficient to pay the 
first mortgage bonds and interest, and the 
amount still due thereon largely exceeded 
the value of said cars and other property 
purchased by the receiver, and the said sum 
of money in his hands. 

The petition was filed by the Louisville & 
Nashville Railroad Company, in own behalf, 
and for the benefit "of all other holders of 
first mortgage bonds. It claimed that the 
cars and other rolling stock, purchased by 
the receiver with the income and profits of 
the road, and by him" placed upon and used 
in carrying on the business of the road, did 
not pass, by the sale of May 1, 1879, to Wad- 
ley, the purchaser, and that this property 
should be sold by order of the court, for the 
benefit of creditors of the road, according to 
their respective priorities, and that the pur- 
chaser, Wadley, should be required to deliver 
back said property when required, and that 
the said money in the hands of the receiver 
should be paid into the registry of the court, 
to be distributed among the creditors of the 
railroad company, according to their equities. 
Wadley, the purchaser, answered the peti- 
tion, admitting substantially the facts set 
out in the petition, but claiming that not 
only did the cars and rolling stock, mention- 
ed in the petition, pass to him by the sale, 
but. also the money in the hands of the re- 
ceiver at the date of the sale, and that his 
possession of the ears and rolling stock 
should not be disturbed, and that the court 
ought to order the said money in the re- 
ceiver's hands to be turned over to him. 
Upon the issue of law, presented by these 
facts, the cause was submitted to the court. 

Thomas 6. Jones and D. S. Troy, for pe- 
titioners, 
Henry C. Semple, for purchaser. 

WOODS, Circuit Judge. .The claim of the 
purchaser, that the money in the hands of 



the receiver passed to him by the sale of the 
railroad and other property of the Mont- 
gomery & Eufaula Railroad Company, has 
no ground to stand on. One of the main 
purposes in the appointment of a receiver 
is, that the income of the railroad, so far as 
not used in the preservation of the property 
and conducting the business, may be ap- 
plied to the payment of its mortgage ei-ed- 
itors. If surplus earnings come into the 
hands of the receiver, they ought to be dis- 
tributed to the creditors of the railroad com- 
pany, in the order of then' priox'ities. Such 
is the constant practice of courts of equity. 
The surplus earnings of a railroad, in the 
hands of a receiver, are not the property of 
the railroad company, and are not included 
in a general description of its property. The 
possession of the money is in the court, and 
the equitable title to it is in the creditors of 
the raih'oad company. Thus, in American 
Bridge Co. v. Heidelbach, 94= TJ. S. 801, the 
supreme court says: "In this case, upon the 
default which occurred, the mortgagees had 
the option to take personal possession of the 
mortgaged premises, or to file a bill, have a 
receiver appointed and possession delivered 
to him. In either case, the income would 
thereafter have been theirs." This surplus 
in the hands of the receiver could not, there- 
fore, be properly described as the property 
of the railroad company, because it was not 
its property. A coiu:t should not be pre- 
sumed to order so futile a thing as the sell- 
ing of money, unless its decree to that effect 
is clear and specific. The decree of sales in 
this case specifies as the property to be sold, 
the railroad and franchises and immunities 
of the company, and all its property, includ- 
ing road-bed, right of way, depots, shops, 
tools, rolling stock, real estate and all other 
property, real, personal, and mixed. Such a 
description of property does not apply to 
money. Under the celebrated rule, "that 
when particular words aire followed by gen- 
eral ones, as if, after an enumeration of sec- 
ond classes of persons and things, there is 
added 'and all others,' the general words are 
restricted in meaning to objects of the like 
kind with those specified," it is clear that 
money is not included in the property order- 
ed by the courts to be sold. The title to the 
money did not pass to the purchaser of the 
railroad, because the money was not the 
property of the railroad company, and be- 
cause, even if it had been, it is not fairly 
included in the description of the property 
ordered to be sold. So much of the prayer 
of the petition as asks that this surplus fund 
be paid into the registry of the court for dis- 
tribution among the creditors of the i-ailroad 
company, must be granted. 

The next question to be settled is, did the 
cars and other rolling stock purchased by 
the receiver from the income of the road, 
pass, by the sale, to the purchaser? The 
mortgage which was foreclosed in this case 
covered not only the railroad and other real 
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property, but also the carS, engines and oth- 
er rolling stock, and all descriptions of per- 
sonal property owned by the railroad com- 
pany, or to be thereafter acquired. The road 
and its equipments constituted the complete 
-and entire thing which was covered by the 
mortgage. The road, on the one hand, and 
the equipments on the other, were useless 
unless held and used together. One of the 
purposes to be accomplished in the appoint- 
ment of a receiTer, was the preservation of 
the mortgaged property. This could only be 
done by repairing the track, and replacing 
the engines and cars when required. Mon- 
ey expended for either of these purposes be- 
comes incoiTorated into the corpus of the 
mortgaged property. Money expended in re- 
pairing or rebuilding a bridge, and money 
expended in repairing a locomotive or re- 
placing one that had been destroyed or worn 
out, both stand on the same footing. Such 
expenditures are necessary to the preserva- 
tion of the mortgaged property, and enter 
into its corpus. The claim of the petition- 
ers is, that after the road passed into the 
hands of the receiver, all its income and 
profits become their property by an absolute 
title, and. therefore, that the engines and 
other property purchased with such income 
and profits, vests in them, and do not become 
a part of the mortgaged propeity. 

What are the creditors entitled to out of 
the income and profits of the railroad in the 
hands of a receiver? Clearly, only to the 
surplus after paying the expenses of con- 
ducting the business of the lUilroad, and 
preserving the property and keeping it in 
working condition. The receiver has the 
power, and it is his duty, even without an 
order of the court, to apply so much of the 
income of the propeity as may be necessary 
to its care and preservation. He could do 
this in spite of the mortgagees. But in this 
case, where the order of the court directed 
him to use the road and carry on its busi- 
ness, and keep it in repair, there can be no 
question as to his right and duty. All out- 
lays made by him ia good faith, in the or- 
dinaiy coui-se of the business of the road, 
with a view to advance and promote its in- 
terest, and to render it profitable and suc- 
cessful, may be allowed in passing his ac- 
counts. Such outlay may include, not only 
the keeping the road and its buildings and 
rolling stock in repair, but also providing 
such additional accommodations and stock 
as the necessities of the business may de- 
mand. Cowdrey v. Railroad Co. [Case No. 
3,293]. If the receiver has the right to do 
these things, to use the earnings in repairs 
and replacements of the road and its equip- 
ment, how can it be said that the mort- 
gagees are entitled to the gross income? 
Can they demand that no money shall be ex- 
pended in repairs? If they cannot, it is be- 
cause they are not entitled to such part of 
the income as is necessaiT to keep the prop- 
arty in repair. They are entitled to the net 



Income. That portion of the receipts which 
is expended in eariTing on the business of 
the road, and in the preservation of the prop- 
erty, is not income. The income and profits 
is the surplus after all expenses and repairs 
and necessary replacements have been made. 
The mortgagees are entitled to that sui-plus, 
and nothing more. These bondholders might 
as well claim that a bridge rebuilt by the 
receiver did not pass by the sale, as to claim 
that engines and cars put upon the road, 
and necessary to keep up its equipment and 
do its business, did not pass. Money so ex- 
pended is no more income and profit than 
money paid to engineers and brakemen for 
their services. There is no consideration 
which would justify the court in holding that 
the purchasers of the mortgaged property 
have not acquired title to the rolling stock 
bought by the receiver. It was as much a 
part of the mortgaged propeiiy as the iron 
rails put on the track by him. It enhanced 
the value of the property. The railroad 
brought a larger sum at the sale, by reason 
of the fact that this rolling stock had been 
placed upon it. The mortgagees have re- 
ceived the benefit of this property in the in- 
creased price which the railroad brought at 
the sale. They cannot keep the price of the 
property and claim the property too. 

In accordance with these views, I must 
hold that the purchaser is entitled to tlie 
engines, cars and other personal property re- 
ferred to in the petition, and that so much 
of the prayer of the petition as asks that the 
purchasers be required to deliver up said 
property, in order that it may be sold again, 
must be denied. 
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STRANGE V. EEDFIELD. 

[Cited in Hutton v. Schell, Case No. 6,961. 
Nowhere reported; opinion not now accessi- 
ble.] 



Case ISTo. 13,525. 

The STRANGER. 

[1 Brown, Adm. 281; i 3 Chi. Leg. News, 217; 

4 Am. Law T. Rep. (U. S. Cts.) 161; 

13 Int. Rev. Rec. 150.] 

District Court, B. D. Michigan. March, 1871. 

TUG-BOATS — THEIB LIABILITIES AXD DUTIES — 

Practice in Admikalty. 

1. Tugs, though not liable as common car- 
riers, are bound to the exercise of ordinary 
skill and diligence in taking up, arranging and 
managing their tows. 

2. It is also the duty of vessels in tow to use 
all possible means to avoid injury, and where 
injury ensues, to do all in their power to make 
the damages as light as possible. 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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3. A tug, using ordinary care, is not liable 
for the sudden and unexplained sheering of the 
tow to the right or left. 

4. The admissions of a party to a suit may be 
given in evidence as independent testimony, 
though he has been sworn as a witness, and no 
impeaching questions asted him. 

5. The statute permitting parties to be sworn 
has not changed the practice in this regard. 

This was a libel against the tug Stranger, 
for unskillful towing of the schooner Mont- 
eagle through the Sault Ste. Marie canal on 
the 24th of June, 1S6S, in consequence of 
which she was caused to strike a sunken 
rock at the entr.inee of the canal, near its 
westerly side, breaking a hole through her 
bottom, and causing her to sink just below 
the lower lock. Schooner claims damages for 
salvage expenses, repairs, detention, &c., in 
the sum of $5,746 40. 

The faults alleged against the tug, were: 
(1) That she entered the canal with her tow 
at too late an hour. (2) Entered at too great 
speed. (3) Entered to the right of the centre 
of the canal instead of the left of the centre, 
as she should have done, to avoid drawing 
the schooner upon a sunken rock, the locality 
of wliich was well known to the tug, and 
was unknown to the schooner. (4) Failure 
to inform the schooner of the existence and 
location of said sunken rock, or to give any 
information or orders to the schooner as to 
entering and getting through the canal safe- 
ly. (5) Iiet hei" steam run down, and so 
failed to handle the schooner properly, in 
view of her condition, and therebj' caused her 
to strike again below the lower lock. (6) 
The master of the tug left her after entering 
the canal, thereby neglecting his duty. (7) 
The master of the tug failed and omitted to 
inform himself of how much water the 
sehoonei' drew, and how much cargo she 
carried, as was his duty, and as was the cus- 
tom, before attempting to take her through 
the canal. 

The answer admitted the towing as alleged, 
denied all the allegations in the libel of fault 
on the part of the ttfg, and charged that if 
the schooner strucK a sunken rock at the en- 
trance of the canal, it was in consequence of 
•her not following the tug, and by her sheer- 
ing to the westward at the entrance of the 
canal; that the injury caused thereby was 
slight, and was not the cause of the schooner 
sinking below the lock; that the sinking of 
the schooner at that point was in consequence 
of her striking a rock there, and was caused 
by the negligence and mismanagement on 
the pait of the schooner, and without any 
fault on the part of the tug. The evidence is 
noticed in the opinion so far as necessary to 
a decision of the case. 

Mr. Alfred Ruesell, for libellants. 

The vessel in tow is considered under con- 
trol of the tug, and the tug is liable for an 
injury to the vessel unless it can be shown 
that it is not in fault. The Quickstep, 9 Wall. 
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[7G TJ. S.] 670, 671, and cases cited. This 
case holds that the tug must see that the tow 
is properly made up, and that the lines are 
sti-ong and securely fastened. The prin- 
ciple underlying it is that the tug assumes 
the responsibility in all things concerning the 
mode of performance of the contract of tow- 
age—that she is the mistress and not the 
servant— a point upon which previous cases 
had been in irreconcilable conflict. 1 Pars. 
Ship. 53-t-536. Consequence is, the tug is 
prima facie liable, and burden is upon her of 
disproving negligence. She is the pilot, and 
must keep the tow at a safe distance from 
the shore and from sunken rocks which are 
generally known and with the knowledge of 
the existence of which the tug is chargeable. 
The Angelina Corning [Case No. 384]; The 
Galatea, 2 Pars. Ship. 276, note. 

The admission of libellants that the tug- 
was not in fault should be stricken out. 

(1) The rule allowing admissions against 
interest was established when parties were 
not competent witnesses, and for that reason 
alone. The party is now merged in the wit- 
ness; evidence of his admissions becomes im- 
peaching testimony, and the usual founda- 
tion must first be laid. His answer in chan- 
cery "is now of no force except as a deposi- 
tion. Roberts v. Miles, 12 Mich. 297. 

(2) The fault of the tug is a mixed ques- 
tion of law and fact, concerning which an 
admission operating by way of estoppel can- 
not be made. 

"W. A. Moore and H. B. Brown, for claim- 
ants. 

An admission of fault, though a mixed ques- 
tion of law and fact, is competent. The Man- 
chester, 1 W. Bob. Adm. 62. Negligence is 
the omission to do something which a rea- 
sonable, prudent and honest man would do, 
or the doing something which such a man 
would not do, under all the circumstances 
surrounding each particular case. Sheai*. & 
R. Neg. § 7; Taylor v. Atlantic Mut. Ins. Co., 
9 Bosw. 369; Blyth v. Proprietors of Bir- 
mingham Waterworks, 11 Exch. 7S1. 

LONGXEAR, Disti'ict Judge. [The towing 
and salvage services and supplies rendered 
and furnished by the tug, and the reason- 
ableness of the charges therefor being ad- 
mitted, nothing remains but to consider and 
determine the case of the libel against the 
tug-] - It may be regarded as now well set- 
tled that tugs are not liable as common car- 
riers. They are, however, bound to use or- 
dinary care, skill and diligence in taking up, 
arranging, and managing their tows. The 
Syracuse, 12 Wall. [79 U. S.] 171. The ves- 
sel being towed has also certain duties to 
perform, among which are to follow the tug, 
and in situations of danger, to use all possi- 
ble means to avoid injury, and when injury 
ensues, to do all in its power to make the in- 

2 [Prom 3 Chi. Leg. News, 217.] 
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jury as light as possible. The primary in- 
jury complained of, and the one from which 
all the damages alleged ai-e claimed to have 
flowed, is that caused by the schooner strik- 
ing a sunlien rock at the upper entrance to 
the canal. If the tug is not in fault for this 
injury, then she is not liable at all. If she 
is liable for this primary injury, then she 
is also liable for all subsequent injuries and 
damages to the schooner necessarily and nat- 
urally flowing from or caused by it, and 
which could not have been avoided by ordi- 
nai-y care and diligence on the part of the 
schooner. The whole gravamen of the case 
is contained in the third article of the libel, 
and is stated in the following words: "Third, 
That said tug proceeded on said voyage, and 
while in said canal, towed said schooner out 
of, and away from the proper and ordinary 
course in the centre and easterly side of said 
canal, towards the westerly side thereof, and 
ran said schooner upon a sunken rock upon 
said westerly side, staving a hole in her 
bottom, whereof she soon sunk just below 
the lower lock." And further on, in the 
fourth article it is alleged, "that the master, 
mate, second mate, and wheelsman were on 
deck, and kept said schooner directly after 
said tug, and the damage was occasioned 
solely by the fault of said tug, and without 
fault on the part of said schooner;" thus 
recognizing the duty of the tow, as above 
stated, to keep directly after the tug. 

The first important inquii-y therefore is, did 
the tug "run the schooner upon a sunken 
rock" as alleged; and, conceding that the 
schooner did run upon a sunken rock, did 
she do so Avhile following directly after the 
tug, and if not, then was it in any manner 
occasioned by the fault of the tug? I think 
these questions are fully answered by a sim- 
ple statement of a fact clearly appearing by 
the proofs, and in regard to which there is 
no controversy, viz: That on entering the 
canal, the schooner took a sheer some dis- 
tance, how far does not appear, to starboard, 
and that it was while she was on this sheer 
that sbe struck. The tug is not charged in 
the pleadings or proofs with being in any 
manner in fault for the sheering of the 
schooner, and as it is clear that she struck 
solely in consequence of such sheering, and 
would have gone clear if she had been kept 
as she is alleged to have been, directly after 
the tug, it is equally clear that the tug can- 
not be held in any manner responsible for 
the schooner strilcing as she did. The case 
of The Angelina Corning [supra], cited by 
libellant's advocate, was not one of the sud- 
den sheering of the tow from bad steering 
quahties or othei-wise, as in this ease, and 
consequent i-unning upon a sunken rock, but 
was that of the sagging or hanging off of the 
tow to leeward, occasioned probably by the 
change of course by the tug. It is very 
easy to see how a tug, kno^ving of the exist- 
ence and location of a sunken rock, should 
be held responsible for running a tow upon 
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such a rock in consequence of a change of 
course resulting in the sagging or hanging 
off of the tow in such a way as to bring her 
upon the rock. In that case the tug would 
be in fault for not having made due allow- 
ance for the sagging of the tow in conse- 
quence of the change of course; which is 
very different from a case of sheering of the 
tow solely on her own account, and not on 
account of any act or manoeuvre of the tug, 
and which the tug could not have anticipat- 
ed, or guarded against even if anticipated; 
because it would have been impossible to 
have known beforehand which way the tow 
might sheer. In that case it was held that 
whether the sagging of the tow was charge- 
able to the pilot of the tug or to the men on 
the tow, was immaterial, for the reason that 
the danger was not known to either. What 
would have been the result if the danger 
had been known to the tug and not to the 
tow, and the sagging of the tow in conse- 
quence of which the injury occurred had 
been, as in this case, chargeable to the tow, 
the court does not intimate. The case of 
The Quickstep, 9 Wall. [76 U- S.] 670, hold- 
ing that the tug is liable for an injury to the 
tow, unless the tug can show that she was 
not in fault, applies exclusively to eases of 
injury resulting from the violation or neg- 
lect of some duty coming within the scope 
of the duties devolving upon that class of 
employment. In that case the primaiy cause 
of the injury was the use of imperfect and 
insufficient towing lines, and the court held 
that it was among the duties of the tug to 
see that the lines were sufficient, and she 
was therefore held liable. But it certainly 
cannot be considered among the duties of a 
tug to anticipate and guard against the tow 
taking a sudden sheer. 
But it is also charged: 

1. That the lateness of the hour and the 
darkness contributed to the result. I think 
the proof clearly shows that entering the 
canal at the time they did was at the sug- 
gestion and solicitation of those in charge 
of the schooner, and also that It was not at 
an unusual hour, and that it was still suffi- 
ciently light for all ordinary purposes in nav- 
igating the canal. 

2. That the tug entered at too great speed. 
I think this is entirely unsupported by the 
proofs. 

3. That the tug entered to the right of the 
centre of the canal, instead of at or to the 
left of the centre, in order to avoid the sunk- 
en rock, which rock was well known to the 
tug and not known to the schooner. The 
proof shows that the custom is to enter at 
the centre, and I think there is a clear pre- 
ponderance of evidence that the tug so en- 
tered. 

4. That the tug failed to inform the schoon- 
er of the existence and location of the sunken 
rock, or to give' the schooner any informa- 
tion or orders in relation to entering and get- 
ting through the canal safely. Without stop- 
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ping to argue the question whether it was or 
was not the duty of the tug to give such in- 
formation, imcler the circumstances of this 
■^se, or in any case of towage through the 
Sault canal, a channel perfectly familiar to all 
the navigators of the upper lakes, and through 
which those in charge of the schooner had fre- 
quently passed, it is a sufficient answer to that 
■charge that under the proofs it is evident that 
such failure to give the information specified, 
did not in any manner contribute to the catas- 
trophe. Besides, this charge is inconsistent 
with the theory of the libel, and the proofs in 
the case. The theory of the libel is, that the 
•accident happaied while the schooner was fol- 
lowing dureetly after the tug, and that it so 
happened in consequence of the tug's drawing 
her against or upon the rocli. The proof shows 
that it did not so happen, but, on the contrary, 
that if the schooner had so followed the tug, 
she would have passed in perfect safety. Un- 
der this theory and these proofs, it was en- 
tirely a matter of indifference whether such 
information was given or not. 

5. The tug let lier steam run down after the 
schooner struck; also failed to examine 
promptly the extent of the injury done to the 
schooner; so that, from these two causes, she 
could not and did not handle the schooner 
properly in view of her condition, ii\ conse- 
quence of which she struck again below the 
lower lock. This is a charge of fault on the 
part of the tug after the accident at the en- 
trance of the canal, and is independent of the 
question as to the responsibility of the tug for 
that accident, and there might be some ques- 
tion as to its admissibility under the libel as 
framed; yet, as some evidence was admitted 
in regard to it, and it was insisted on in the 
argument, I will proceed to consider it. First, 
that the tug let her steam run down. This is 
an inference merely, drawn by one of the wit- 
nesses, Hosier, from the fact sworn to by him, 
that the master or person in charge of the tug, 
when the tug was trying to diaw the schooner 
off from the rocks below the lower lock, and 
had- made two efforts to do so and failed, and 
he was asked "why he did not go ahead on 
her," replied, or, to use the language of the 
witness, "I heard him singing out about the 
tug that they had to get steam up." She cer- 
tainly had steam up, or she could not have 
made the two efforts she did make; and to my 
mind, it is more rational to infer from what 
the master said that, although he had on his 
usual amount of steam, he desired to get up 
more in order to make an extraordinary ef- 
fort, than it is that he had let his steam run 
■down. Secondly, that the tug failed promptly 
to examine the extent of the injury occasioned 
by the accident at the entrance to the canal. 
There is no proof that those in charge of the 
tug knew anything of that accident until the 
<anal had been passed, or nearly so. And 



then how can it be claimed that it was the 
duty of the tug to examine the extent of the 
supposed injury, when those in charge of the 
schooner did not deem it of sufficient impor- 
tance to even soimd her pumps? I think this 
charge entirely unsupported. 

6. The master of the tug left her, and neg- 
lected his duty. It was shown that the tug 
was in charge of a competent pilot, and there- 
fore the charge is untenable. 

7. The master of the tug failed and omitted 
to inquire of the schooner how much water she 
drew, and how great a cargo she carried. It 
nowhere appears that the draft of the schoon- 
er or the greatness of her cargo had anything 
to do with the accident, or that the want of a 
more minute knowledge of those matters on 
the part of the tug contributed in any manner 
to the accident. I hold, therefore, upon the 
whole, that the tug is exonerated from all 
blame as charged for the acddents to the 
schooner. 

Other questions were raised and discussed, 
which it is unnecessary to consider, after hav- 
ing arrived at the above conclusion. I have 
arrived at my conclusions in this case wholly 
Independent of and without any reference to 
the proved admissions of Richards, one of the 
owners, and Byram, also an owner and mas- 
ter of the schooner, exonerating the tug from 
blame for the accidents; and it is therefore 
unnecessary to decide the motion made by the 
schooner's proctor to strike out that testimony. 
But as an abstract question, however, it is 
clear to my mind that evidence of the admis- 
sions of parties to the record is just as com- 
petent now as it was before parties were ad- 
mitted to testify as witnesses; and that, too, 
notwithstanding the parties whose admissions 
are sought to be proven have been sworn and 
have testified as witnesses on the trial, and 
were not asked upon the witness stand wheth- 
er they had or had not made such admissions. 
Admissions are allowed to be proven, because 
they tend to prove some fact or facts peitinent 
to the issue, and not for the purpose of im- 
peachment. If, however, statements made by 
a party, not otherwise admissible, are offered 
to be proven for the latter purpose, then, no 
doubt, the question should be first asked of the 
party while on the stand as a witness. 

As to the other ground of the motion, tbat 
the admissions were of conclusions merely, and 
that such conclusions were of mixed law and 
fact, I think they would not be inadmissible 
on that ground alone. But where admissions 
are of conclusions merely, and not of facts 
simply, and have not been acted on so as to 
work an estoppel, they are entitled to but lit- 
tle weight. Libel dismissed. 



•STRASSBERGER (LEHMAN v.). See Case 
No. 8,216. 



yTKASSBUKGER (Case No. 13,526) 



[23 Fed. Cas. pa<:e 221 J 



Case N"o. 13,526. 

In re STIiASSBURGER et al. 

[4 Woods, 557.] 1 

Circuit Court, M. D. Alabama. May Term, 
1877. 

Bankuuptcy — Debt Due the Osited States — 

PjtIOUITIES— PaUTXERSHIP. 

[1. The United States are not bound by the 
general equity rule for marshaling assets, nor 
by the rule prescribed by the bankrupt act in 
confoi-mity thereto, any further than as that 
rule is founded, in the particular case, on the 
lien of the several parties inter sese. Lewis t. 
U. S., 92 U. S. 618. followed.] 

[2. Where the United States have obtained a 
judgment against persons composing a bank- 
rupt partnership, they are entitled to priority 
over all partnership creditors, notwithstanding 
the fact that the judgment debt was originally 
the debt of one of the partners as principal, and 
the other was merely his surety.] 

Heard upon petition to review a decree of 
the bankrupt court awarding to the United 
States priority in the payment of its judg- 
ment out of the bankrupt assets. 

S. F. Riee and David Clopton, for peti- 
tioner. 

Chas. E. ilayer, U. S. Atty. and D. S. Troy, 
contra. 

BKADLEi:, Circuit Justice. The United 
States obtained a judgment for .'?2..S.j8.()G 
against the two bankrupts [A. & H. Strass- 
burger] and one Warren on the 7th day of 
December, 1876, between the time of filing 
the petition against the bankrupts and the 
decree of bankruptcy made thereon. The 
judgment was on a distiller's bond, given by 
Herman Strassburger as principal, and Al- 
bert Strassburger and Warren as sureties. 
The recovery was for internal revenue taxes 
due, as appears by the judgment record, 
from Herman Sti-assburger, on spirits dis- 
tilled- The United States claims priority of 
payment over all other creditors out of the 
partnership assets of the bankrupts, as well 
as out of the individual assets of their sev- 
eral states. 

The bankrupt law (Rev. St. § 5121 [14 Stat. 
534]) prescribes a marshaling of assets be- 
tween pai-tnership and individual creditors. 
But it has been held in several cases that 
the bankrupt Jaw is not binding on the Unit- 
ed States. U. S. v. Herron, 20 Wall. [87 U. 
S.] 251; U. S. V. The Rob Roy [Case No. 16,- 
179]. The earlier act of 1797 (Rev. St. § 
3466 [1 Stat. 515]) gives to the United States 
priority over all other credltoi-s in oases of 
the bankruptcy or insolvency of any person 
or persons indebted to it, and the bankrupt 
act recognizes this preference by making 
debts due to the United States the first in 
order to be paid out of the bankrupt's es- 
tate, after paymg the fees, costs and esT- 
penses. Rev. St. § 5101 [14 Stat. 530]. 

When the United States have a claim 
against one member of a firm, and not 
against the other, its priority extends only 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



to the interests of that member, which, as 
between him and his copartners, is only his 
share of the partnership assets after all the 
partnership debts are paid. The other part- 
ners have a lien on the partnership funds 
for this purpose; and equity gives the part- 
nership creditors the benefit of this lien when 
it can do so without violating any principle 
of law. But where, as between the i^artner 
who owes,^ debt to the United States and 
his copartners, the latter have no such lien 
for the payment of the partnership debts, 
the priority of the United States is not 
barred. The government is not bound by 
the general equity rule for marshaling as- 
sets, nor by the rule prescribed by the bank- 
rupt act in conformity thereto, any further 
than as that rule is founded in the particular 
case on the lien of the several parties inter 
sese. Lewis v. U. S., 92 U. S., 618. 

Now, in the present case, the judgment of 
the United States is against both partners, 
Albert and Herman Strassburger, and also 
Warren; but it appears by the record of 
that judgment that it is for the individual 
debt of Herman Strassburger as principal, 
and that Albert Strassburger and Warren 
were bound as sureties. Supposing this to 
be so, then has Albert Strassburger, as co- 
partner of Herman, lost his lien on the part- 
nership assets, for the payment of the part- 
nership debts before the payment of any of 
Herman's individual debts? I think he has; 
for the judgment is against him, as well as 
against Hennan, and binds his interest as 
well as Herman's, and is superior to his part- 
nership lien. An execution against both 
partners would be leviable on the corpus of 
the partnership property, and not merely on 
the interest of the partners after payment of 
the partnership debts. Nevertheless, equity 
would, in ordinary cases, 1 think, marshal 
the assets having regard to the fact that 
though Albert has lost his legal lien, yet he 
is really bound only as surety, and as such 
surety he has an equity to have the debt 
satisfied out of Herman's individual proper- 
ty in relief of the partnership estate. But 
the United States is not subject to such equi- 
ties. It has a preference given by the law 
and both partners being its debtors, their 
joint property as well as their several prop- 
erty is liable to the payment of this indebt- 
edness; and the joint creditors as well as 
the separate creditors are postponed. 

This view renders it unnecessary to exam- 
ine the question of the admissibility of parol 
evidence to show that the distilling on which 
the tax arose was really cai-ried on by the 
partnership. The claim that the United 
States ought first to pursue its remedy 
against the other surety before coming upon 
the partnership assets oi A. & H. Strassbur- 
ger is not tenable. It has been decided that 
the government is not limited as to its choice 
of remedies or funds liable to its debt. Lew- 
is V. U. S., 92 U. S. 618. 

I think the proceeding in the case is prop- 
erly by petition of review, and not by ap- 
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peal. Tlie appeal, therefore, will tie, dis- 
missed; and tlie decree of the district court 
will be affirmed so far as it gives preference 
to the claim of the United States over other 
creditors of the partnership, or of the indi- 
vidual members of the firm, but subject to 
the costs and expenses of the proceedings 
in bankruptcy. The district court will take 
order that these costs and expenses be as- 
certained, if necessary, and that the amount 
due the government be paid without delay. 



STRASSBURGEE (ANDERSON v.). See 
Case No. 364. 



Case Ko. 13,5S7. 

STRATTON et al. v. BABBAGB. 

[18 Law Rep. 94; 3 Liv. Law Mag. 586.] 

District Court, D. Massachusetts. 1855. 

Seamex — Port op Discharge— Colored Sbamex 
— ^New Shipping Articles. 

1. A port where colored seamen are obliged 
to remain in jail or on board the vessel while 
she remains in port is not a port of discharge 
within the United States, unless at their op- 
tion. 

2. Consequently they are entitled to their 
wages, under the shipping articles, until their 
arrival at a port where they can be discharged 
in safety. 

3. Such seamen required in such Southern 
port to sign new shipping articles at a reduced 
rate of wages, and doing so under protest, will 
not be bound by such articles, but will be en- 
titled to recover the wages stipulated in the 
original shipping articles. 

[See Azuria v. Insurance Co. of Pennsylva- 
nia, Case No. 691.] 

This was a libel for seamen's wages on 
board brig Iddo Kimball, of which the re- 
spondent was master. 

F. W. Sawyer, for libellants. 
R. H. Dana, Jr., for respondent. 

SPRAGUE, District Judge. The libellants, 
who are free colored seamen, joined this ves- 
sel at Halifax, Nova Scotia, and signed ar- 
ticles for a voyage thence to Europe, and 
thence "to a port of discharge in the United 
States," at the rate of .?24 per month. The 
vessel went to England, and thence to New 
Orleans. The laws of Louisiana oblige a 
master of a vessel bringing free colored sea- 
men to New Orleans, to give bonds in $1,000 
to take every such seamen out of the state 
in his vessel, or to see that they go in some 
other vessel before be sails. While in port, 
the men must live on board the vessel, or in 
jail. The master stated the law to the men, 
and told them they might stay on Board and 
work, and he would allow them the current 
wages, which were ?15 per month, from the 
day of arrival in New Orleans. The vessel 
lay some three weeks in New Orleans, and 
then sailed for Boston. On the day of sail- 
ing, the master required the crew to sign ar- 
ticles for the voyage from New Orleans to 
23FED.CAS. — 15 



Boston for $15 per month, including the time 
they lay in New Orleans. They signed the 
articles, but under protest. 

The question is, whether New Orleans is 
"a port of discharge" for free colored sea- 
men. Upon reflection, I am of opinion that 
a port in the slave states, where laws 
of this description prevail, is not a port of 
discharge for colored seamen. They cannot 
be, in any just sense of the term, discharged 
from the vessel. They are not free to go 
where they please, and to find other voyages. 
They must be either in jail or on board this 
vessel, and must go to sea in this vessel, or 
in such otlier as the master may find for 
them. They cannot even leave the vessel 
without the hazard of being made slaves. 
The master is under obligations also, being 
compelled to keep them, at great pecuniary 
risk, whether he will or no. Neither party 
is clear of the other. I do not mean to de- 
cide that such a port may not be treated as 
a port of discharge, if the seamen choose so 
to treat it. If they freely change their ves- 
sel, or freely make new terms with the mas- 
ter, I do not mean to say that they may not 
do so. It is not necessary to pass upon that 
question. But it cannot be treated as a port 
of discharge as against colored seamen. As 
New Orleans was not "a port of discharge," 
as against these men, they were entitled to 
proceed to Boston in the vessel at the orig- 
inal rate of wages. They did not waive this 
right freely, or for a valuable consideration, 
but made the new contract under duress and 
under protest, and for no consideration. 

Decree for the libellants for full wages, to 
the arrival in Boston, with certain additional 
wages as compensation for short provisions, 
and certain deductions for refusal of duty, 
and for the sickness of a seaman by his own 
fault. 



STRATTON (MICKEY v.). See Case No. 9,- 
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Case No, 13,588. 

STRATTON v. YOUNG. 

[1 Hayw. & H. 229.] i 

Circuit Court, District of Columbia. Nov. 26, 
1845. 

Attachment— What Liable— Treasury Cektjfi- 

CATE — G-ARNISH.MBNT, 

1. The undivided interest of the defendant in 
a negotiable treasury certificate issued in pay- 
ment of an award can be attached in the hands 
of a garnishee. 

2. Where a negotiable certificate is issued by 
a garnishee who is indebted to the defendant, 
the attachment becomes a lien on the amount 
of the certificate while in the hands of the 
original owner even before or after maturity. 

[This was a proceeding by Henry Stratton 
against McClintock Young, acting secretary 



1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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of the treasury, garnishee of Gerris S. Ham- 
mond.] 

Clement Cos, for plaintiff. 
James Hoban, for garnishee. 

The following warrant from H. Naylor, a 
justice of the peace for the county of Wash- 
in^'ton, was directed to Wm. Brent, Esquire, 
clerk of the circuit court: "Whereas, Henry 
Stratton, of the county of La Fayette and 
state of Mississippi, on the 18th day of May, 
1842, before James M. Howry, Esquire, judge 
of the Eighth judicial district of the state of 
Mississippi, made oath according to the act 
of the general assembly of the state of Mary- 
land in such case made and provided that 
Gerris S. Hammond is bona fi.de indebted to 
him the said Henry Stratton in the sum of 
six hundred and nineteen dollars and thirty- 
tliree cents with interest until paid over and 
above all discounts; and whereas the said 
Henry Stratton also then and there produced 
to the said jiidge the account and notes by 
which the said Gerris S. Hammond is so in- 
debted, and which are here annexed; and 
wliereas also the said Henry Stratton fur- 
ther then and there made oath as aforesaid 
that he is credibly informed and verily be- 
lieves that the said Gerris S. Hammond is 
not a citizen of the District of Columbia and 
doth not reside therein; all of which ap- 
pears iinder the hand and seal of the said 
James M. Howry -and the certificate of Clair- 
born M. Phillips, clerk of the circuit court of 
the county of La Fayette, state of Mississip- 
pi, under the public seal of said court here- 
unto annexed: These are therefore to require 
you to issue an attachment against the lands, 
tenements, goods and chattels and credits of 
the said Gerris S. Hammond situate and be- 
ing in the county of Washington, to satisfy 
unto the said Henry Stratton the said debt 
or sum of six hundred and nineteen dollars 
and thirty-three cents, with interest until 
paid, over and above the cost of prosecuting 
this attachment, pursuant to the provisions of 
the act of assembly of Maryland entitled 'A 
further supplement to the act entitled An act 
directing the manner of issuing attachments 
in this province, and limiting the extent of 
them.' " Laws, 1834, c, 79. An attachment 
was accordingly issued and served on the 
chief clerk of the treasury department, by 
whom service was acknowledged. The reg- 
ister of the treasury department certified that 
there were issued in the names of Eli E. 
Hammond and Gerris S. Hammond on an 
award in their favor by the commissioners 
appointed to can*y into effect the convention 
between the United States and Mexican re- 
public, certificates to the amount of $3,035.48. 

The points raised were: 1st Whether the 
defendant's undivided interest could be at- 
tached; and, 2d. Whether the issuing of a 
certificate from the treasury for the debt, if 
negotiable, would prejudice the attachment. 

On the first point the following authorities 
were cited: Bing. Ex'ns, pp. 246, 247; 13 



Law Lib. 104; McElderry v. Flannagan, 1 
Har. & G. 308; Evans, Prac. Md. (2d Ed.) 
471. 

On the other point Mr. Cox cited Steuart 
V. West, 1 Har. & J. 536. This case was 
where the garnishee was indebted to the de- 
fendant by a promissoiy note, and an at- 
tachment is laid in his hands before such 
note is passed away by the defendant, wheth- 
er it be before or after it is due it is a lien 
on the amount of the note. 

Judgment of condemnation of Gerris S. 
Hammond's undivided interest in the joint 
credits of said Gerris S. and Eli E. Ham- 
mond in the treasury to the amount claimed 
and costs. 



Case :No. 13,529. 

The STRATTON AUDLEY. 

[3 Ben. 241.] i 

District Court, S. D. New York. May, 1869.2 

Salvage — Cokpokatios — Work and Labok— 
Costs. 

1. A British ship, worth, with her cargo, 
$250,000, in attempting to enter the port of 
New Yorlr, at night, lost sight of the coast lights 
in a snow squall. Her port anchor was let go, 
but the chain parted. Her starboard anchor 
was then dropped. She dragged some distance, 
but finally brought up at the edge of the Homer 
shoal, in 27 feet of water, the tide being high- 
She drew 19^4 feet aft, and, when the tide fell, 
there was but 21 feet of water under her, and, 
there being considerable sea on, her stern some- 
times thumped heavily. About six o'clock the 
next morning, a steam-tug, owned by a cor- 
poration incorporated for the purpose of wreelt- 
ing, came to her, and a conversation passed be- 
tween the masters of the two vessels, in which 
the master of the tug said he would tow tlie 
ship off for $1000, and the master of the ship 
offered $500. It was finally agreed that the 
tug should render assistance, and that the 
amount of compensation should be left to arbi- 
tration. The tug then took hold of the ship, and, 
with the aid of another tug belonging to the 
same corporation, got the ship off about noon, 
parting a hawser several times in doing so, 
and brought her up to New York, arriving there 
about four o'clock p. m. The wind had shifted 
from the eastward to south and west about the 
time the first tug came up. The owners and 
masters of the two tugs filed a libel against 
the ship and her cargo, for themselves and all 
interested, claiming $25,000 salvage. It ap- 
peared that the masters and crews of the tugs 
were employed on fixed rates of compensation, 
and would receive no share of the recovery: 
Held, that the ship was in a condition to be 
the subject of a salvage service. 

2. As tlie masters and crews were to have 
no share in the recovery, they must be wholly 
left out of the case. 

3. The corporation could not claim aa assignee 
in advance of what might otherwise be the 
claims of its hired servants for salvage. 

4. The corporation itself could not be a 
salvor; what the law recognizes as the main 
element in a salvage service, namely, the im- 
pulse to boldness and heroism, being wholly 
wanting in the case of a corporation. 

5. The corporation was entitled to a proper 
compensation for the use of its two steamers, 

1 [Reported by Robert D. Benedict, Esq., And 
here reprinted by permission.] 

2 [Affirmed in Case No. 13,530,] 
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and of such of the appliances on board as were 
used in the service, without reference to the 
value of the ship and her cargo. 

6. The hazard to the tugs was to be consid- 
ered in fixing such compensation. 

7. ?1,500 was ample compensation, and, as 
the claimants had offered, before suit brought, 
to pay ?2,000 by way of compromise, no costs 
would be allowed to the libellants. 

[Cited in The Plymouth Rock, 9 Fed. 417.] 

In admiralty. 

E. W. Stoughton and J. E. Parsons, for 
libellants. 

E. C. Benedict and T. Seudder, for claim- 
ants. 

BIiATCHFOE.D, District Judge. This is 
a libel,, filed by Thomas P. Marshall, .master 
of the steamer Yankee, and David A. Wol- 
cott, master of the steamer Rescue, and the- 
Atlantic Submarine Wrecking Company, a 
corporation created by the state of New 
York, and authorized to engage in the busi- 
ness of wrecking and of assisting vessels in 
danger and distress, and who were the o-v^n- 
ers of the said steamers. The libel is filed 
by the libellants, for themselves and the 
crews of the said steamers, and claims the 
sum of ?25,000, as a reasonable compensa- 
tion, by way of salvage, or otherwise, for 
the services of the libellants and of the said 
crews in removing the ship Sti-atton Audley, 
a British vessel, and her cargo, from off the 
JRomer shoal, near the entrance to the lower 
bay of the harbor of New York, where she 
■was aground, on the 23d of March, 1869. 

The 'answer gives substantially a correct 
version of the facts of the ease, as they ap- 
pear in evidence. The ship was bound from 
Calcutta to New York. She took a pilot off 
Bamegat Light about half past six o'clock 
in the evening of March 22d. At a quarter 
before eleven o'clock at night, while run- 
ning for the bar at the entrance to the low- 
er bay, she encountered a snow squall, which 
obscured the coast lights. Her port anchor 
was then let go, but the chain parted. Her 
starboard anchor was then dropped. She 
dragged for some distance with this, until 
she brought up in 27 feet of water. She 
drew 1794 feet forward and 19^= feet aft. 
The tide, which was very high, being driven 
in by an easterly wind, so that low water 
was as high as ordinary high-water, fell, 
while the vessel lay in this position, so that 
there came to be but 21 feet of water under 
her aft, and, as there -was considerable sea 
on, she struck bottom, occasionally, near her 
stern, and, when she struck, thumped heavi- 
ly. About six o'clock in the morning, the 
Yankee came within hail of the ship, and 
was asked by her master what the charge 
would be for towing the vessel off. Mar- 
shall, the master of the Yankee, asked, in re- 
ply, how much water the ship drew. The 
answer from the ship was, about 20 feet 
Marshall asked how much water there was 
alongside of the ship. The answer was 



about 21 feet. Marshall asked if she was 
not striking. The reply was, once in a 
while. Marshall then said he would tow the 
ship off for $1,000. The master of the ship 
said that was too much, and offered §500. 
The Yankee then drifted out of hailing dis- 
tance. She soon came up again to the ship. 
The master of the ship then asked Marshall: 
"How much did you say?" Marshall re- 
plied "£2,000." The master said: "I under- 
stood you, dollars." "No," said Marshall, "I 
said pounds." It was then agreed that the 
Yankee should render her assistance, and 
that the amount of compensation should be 
left to arbitration. The Yankee then got a 
hawser to the ship, about six and a half 
o'clock a. m. The Rescue soon came up, 
and aided the Yankee in pulling, there being 
a hawser from the stern of the Rescue to 
the bow of the Yankee, and another hawser 
from the stern of the Yankee to the ship. 
The latter hawser, which belonged to the 
Yankee, and was a new one, eight inches 
in circumference, parted, and was put in 
place again, with another hawser, which be- 
longed to the ship. The two were then pull- 
ed with until the ship's hawser broke. The 
pulling with the other hawser was contin- 
ued, the ship being moved as the sea lifted 
her, until that hawser parted again. G^e 
hawser from the Rescue to the Yankee part- 
ed two or three times. The result was, that, 
by the use of hawsers, and hawsers alone, 
and the power of the two tugs, the ship was 
hauled off into deep water about noon, a 
space of six hours from the time the Yankee 
first reached her. She was towed by the 
tugs to New York, arriving there about four 
o'clock p. m. She was an iron vessel, and, 
so far as appears, was not injured or strain- 
ed. When the Yankee reached the ship, it 
was the beginning of the ebb tide, and the 
wind had shifted from the eastward, and 
came out light from the south and west, but 
the sea did not abate. It was low water 
about 10 o'clock a. m., and about that time 
the- wind got around to the west or north- 
west. The answer avers a willingness and 
readiness, on the part of the claimants, at 
all times, to submit to arbitration the ques- 
tion of the amount to be allowed to the li- 
bellants for the service, as one of towage, 
but alleges that the libellants have, at all 
times, insisted on submitting their claim to 
arbitration as one of salvage. The claim is 
pressed upon the court by the libellants as 
one of salvage. The value of the ship and 
her cargo was $250,000. The value of the 
two steamers, at the time, was about §80,- 
000, and the value of the wrecking apparatus 
and material on board of them was about 
§50,000 more. 

I think, on the evidence, that the peril to 
the ship at and after the time the Yankee 
reached her, has been very much exagger- 
ated by the libellants. So, too, the danger 
to the steamers has been inadequately mag- 
nified, in order to enhance the value of the 
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service. But substantial service was ren- 
dered to the ship by the two steamers, aoid 
for that service a liberal, but at the saine 
time a reasonable, compensation must be 
awarded. The ship was undoubtedly in a 
condition to be the subject of a salvage serv- 
ice, but, on the principles settled by the cir- 
cuit court for this district, in the case of 
The Morning Star [Case No. 9,818], and ap- 
plied by this court in the case of The J. F. 
Fai-lan [Id. 7,313], no salvage compensation 
for the service rendered in this ease can be 
awarded to any of the libellants. The mas- 
ters and crews of the steamers were hired 
on wages by the corporation, which owned 
the steamers and all the apparatus and ma- 
terial on board of them. They received those 
wages steadily, whether the steamers were 
employed or not. Their compensation for 
the services they rendered to this ship, and 
for the time occupied in rendering those serv- 
ices, was not at all dependent on the suc- 
<;ess of those services. In rendering those 
services, they did not render them directly 
to the ship, but they rendered them inciden- 
tally in the discharge of, and as a part of, 
their duty to their employers. When they 
were hired, they were given to understand 
by the corporation, that they should receive 
only their wages, and that they should have 
no share otherwise in any earnings of the 
vessels or of the corporation; and none of 
them will have any share in anything that 
may be awarded to the libellants in this 
case. The masters and crews of the steam- 
ers must, tfierefore, be wholly left out of the 
case. The coi-poration cannot claim as as- 
signee in advance of what might otherwise 
be the claims of its hired servants for sal- 
vage; and those servants, having cut them- 
selves off, by their conti*act with the cor- 
poration, from setting up any claim for sal- 
vage in this case, such claim never had any 
existence, so as to be capable of assignment 
after the fact. 

Nor can the corporation itself be a salvor. 
It cannot hire persons on wages, and claim 
salvage for services rendered by those per- 
sons. If such a principle were to be admit- 
ted, it would have to be extended to individ- 
uals; and yet it was never heard, that one 
person could hire another on wages to per- 
form a salvage seiTice to a vessel in distress 
and to have no share otherwise in the com- 
pensation therefor, and that, after such serv- 
ice had been rendered by the latter, the for- 
mer, who had taken no personal part in it, 
could claim salvage compensation therefor, 
as such. Yet that is precisely the claim 
which the libellant corporation in this case 
is urging, when it asks to be paid as if it 
had been an individual salvor. The main 
element which the law recognizes and re- 
quires as an element in a salvage service, 
is wholly wanting in the case of a corpora- 
tion. That element is, the impulse and stim- 
ulus which spurs the indiviGual salvor to 
manifest boldness and heroism and incur 



risk and peril, by the expectation of the 
large compensation which the law awards in 
case of success. That element was wholly 
wanting in this case. The ship and her car- 
go, as a consideration for their liability to 
pay a salvage compensation, were entitled 
to the exercise of all the energies which in- 
dividual salvors could put forth, impelled l>y 
all the hopes of salvage reward which could 
operate to stimulate those energies. There 
were no such hopes of salvage reward in this 
case, on the part of the officers and crew of 
the steamers; and it is at least doubtful— 
in view of the fact that the Yankee failed, 
through timidity, to reach the ship, until on 
the third attempt to do so, while a pilot boat 
and her yawl boat seemed to have no dif- 
ficulty in navigating safely in a no less bois- 
terous sea — whether the same energies were 
put forth by those on board of the Yankee 
to reach the ship promptly that would have 
been manifested if they had been working 
for themselves and not merely for their em- 
ployers. The master of the Yankee says that 
he turned back, on his first attempt to reach 
the ship, because he considered the risk too 
great, and that he abandoned the second at- 
tempt because he would not run the risk 
until daylight. It is very questionable 
whether wrecktag corporations for salvage 
business, with their employees placed on the 
footing occupied by those of this corpora- 
tion, are, on the whole, of advantage to com- 
merce. There is, on the one hand, the bene- 
fit of associated capital of large amount, with 
well fitted appliances for the business. But 
this has the effect to di'ive individual salvors 
out of the business, and the daring and cour- 
age and insensibility to danger, nei-ved by 
the prospect of large reward, which are 
manifested constantly by individual salvors, 
are replaced by the poor substitute of hired 
labor, which has nothing to gain by taking 
risks, and is, therefore, likely to fan to use 
promptly, at critical moments, the ample 
means placed at its disposal. 

The corporation is entitled to a proper com- 
pensation for the use of its two steamers, 
and of such of the appliances on board of 
them as were used in the service rendered 
to this ship. The case must be viewed as 
one of contract, for work and labor, without 
reference to the value of the ship and her 
cargo, as an element in the measure of com- 
pensation. Marshall, the master of the Yan- 
kee, placed it in that position, by what pass- 
ed between him and the master of the ship. 
It is manifest, that the latter, by regarding 
$1,000 as a large charge, and offering §300, 
had no idea that he was subjecting his ves- 
sel and cargo to a salvage charge. It is en- 
tirely clear, on the evidence, that if he had 
been told that, if he allowed himself to be 
towed off from where he was, by the Yankee, 
he would, in the end, be obliged to pay her 
owners a compensation of $25,000 for the 
service, he would have assumed the risk of 
remaining there, the wind having already 
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changed to a favorable quarter, until a ves- 
sel, more moderate In lier demands, should 
come to his aid. The master of the ship 
says, that he heard no mention of any price 
by Marshall, except $1,000, and that he heard 
nothing about £2,000, or about any pounds. 

The hazard to the steamers and the prop- 
erty on board of them, whatever it was, is 
to be taken into view, as making the serv- 
ice worth "more than if there had been no 
hazard to them. But the idea that a propor- 
tion of the cost of maintaining the steamers 
and property for occasional service, and of 
the current expenses of the corporation, 
while such steamers and property are not 
employed in the service of this ship, is to be 
paid by this ship, is wholly inadmissible. 
In this case, the corporation would have had 
a claim for compensation for the time and 
services of the steamers in endeavoring to 
pull the vessel off, even if they had failed. 
Their compensation must, of course, be 
greater because of their success. 

I wholly reject the testimony of the so- 
called expert witnesses on both sides, who 
give evidence as to their opinion of the value 
in money of the services rendered. They 
proceed on grounds which are imsound, and 
not in consonance with the views which, as 
above stated, must govern this ease. 

On the whole evidence, I think ^1,500 is 
ample compensation in this case, and, as the 
claimants, before suit was brought, offered 
to pay $2,000 by\yay of compromise, 1 al- 
low no costs to the libellants. 

[On appeal to the circuit court, the above de- 
cree was affirmed. Case No. 13,530.] 



Case M"o. 13,630. 

The STRATTON AUDLEY. 

[8 Blatchf. 264.] i ' 

Circuit Court, S. D. New York. Feb. 18, 1871.2 

Salvage— Nature of Service— Towage — Nego- 
tiation FOR COMPENSATIOX. 

A service by steam tug boats, in towing off, 
by hawsers, a vessel which was aground, com- 
pensated, but not as a salvage service, where 
an exorbitant sum was claimed for the service, 
as a salvage service, where no peril of life or 
extraordinary risk of property was involved, 
where the service was not accepted by the 
ship as a salvage service, and where it proceed- 
ed upon a negotiation for compensation not in- 
volving any idea of salvage. 

[Cited in Baker v. Hemenway, Case No. 770.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

1 [Reported by Hon. Samuel Blatchford, Dis-. 
triet Judge, and here reprinted by permission.] 

2 [Affirming Case No. 13,529.] 



In admiralty. 

John E. Parsons, for libellants. 
Augustus F. Smith and Townsend Seudder, 
for claimants. 

WOODRUFF, Circuit Judge. I find no sat- 
isfactoiy reason for interfering with the 
award made in favor of the libellants by the 
district court [Case No. 13,529]. The case ex- 
hibits an effort by the corporation owning 
the tug-boats which relieved the Stratton 
Audley, to compel the payment of an ex- 
orbitant sum for a service involving no ex- 
traordinaiy peril either of life or property^ 
and a service which, upon the whole evi- 
dence, I think, would have been readily pro- 
cured at a less cost than the amount which 
was awarded. It is entirely manifest, that 
the service was not accepted by the ship as 
a salvage service, and that the negotiation 
therefor did not, on the part of the tug, pro- 
ceed upon any such idea The captain of the- 
tug offered to perform the work for one thou- 
sand dollars, and the captain of the ship of- 
fered five hundred. Upon this difference as 
to what amount would be suitable, it was 
consented that the amount should be settled 
by arbiti-ation. I do not regard the amounts 
thus respectively proposed as concluding ei- 
ther paity, but the negotiation shows that 
I neither acted upon the idea, that the service 
I was perilous, or that the danger to the ship 
was imminent, or that the elements were 
present which raised the question of salvage; 
and, after that, nothing occurred to change 
the condition of things in that respect. 

Doubtless, the ship had need of assistance; 
but the wind had shifted, the sea was becom- 
ing less violent, and there was a possibility »■ 
and, perhaps, a probability, that the ship 
might get off on the next flood tide. There 
was no danger to be encountered by the tugs^ 
except, it may be, unusual wear or strain in 
relieving the ship, and, if it be conceded that 
the use of tugs and hawsers, &c., in effecting- 
the removal of the ship, was more than an 
ordinary towage sei-vice, it was not a peril- 
ous service. It may have involved extraordi- 
nary use and wear and tear of property} but 
it did "not threaten loss of property in any 
: other sense. It was a case in which it is. 
proper to take into consideration the time, 
labor, difficulty of effecting the object, and" 
wear and teai* of tugs and hawsers, and, I 
think, that was done by the decree appealed 
from, which should be affirmed, without costs, 
to the libellants, but allowing to the claim-, 
ants costs of the appeal. 
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Case Wo. 13,531. 

STRAUSE et al. v. WESTERN UNION 
TEL. 00. 

[8 Biss. 104.] 1 
Circuit Court, D. Indiana. Nov., 1877. 

Telegraph Companies — Negligence — Forged 
Message— Form of Action. 
1. A telegraph company, negligently deliv- 
ering forged dispatches, is liable for the dam- 
age thereby sustained. 

2.. Where the dispatch was concerning the 
payment of a forged draft, the fact that the 
plaintiff had a remedy ex contractu against a 
solvent indorser. is not a bar to an action ex 
delicto against the company, and it is not nec- 
essary to sue the indorser first. 

[Cited in Pacific Postal Tel. Cable Go. v. 
Fleischner, 14 O. C. A. 1«6, 66 Fed 905.] 

The declaration alleges that the plaintiffs 
[Frederick Stranse and others] are copart- 
ners and private bankers under the firm 
name of "The Citizens' Bank," at Ligonier, 
Indiana; that on the 2uth day of December, 
1875, a bill purporting to have been drawn 
by the Citizens' National Bank of Peru, 
Indiana, on Winslow, Lanier & Co., at New 
York, for $2,1S0, was presented at the plain- 
tiffs' bank to be discounted; that the plain- 
tiffs at once telegraphed to the Peru bank, 
asking if the draft was genuine, in answer 
to which telegram the Peru bank delivered 
to the defendant a dispatch saying, "it had 
drawn no such bill;" that the last named 
dispatch was sent over the defendant's wires 
from Peru to Ligonier, the plaintiffs paying 
the usual charges therefor; that on the re- 
ceipt of the dispatch at Ligonier, the defend- 
ant placed the same in the bands of a mes- 
senger, to be delivered to the plaintiffs, but 
instead of delivering the genuine dispatch 
the messenger carelessly permitted a false 
and forged message saying the bill was cor- 
rect, to be substituted therefor, which forged 
dispatch was duly delivered to the plaintiffs; 
that believing the forged dispatch was a re- 
ply from the Peru bank to the plaintiffs' dis- 
patch, and in good faith believing the draft 
to be genuine, the plaintiffs paid out on the 
same the sum of $1,500 and issued their cer- 
tificate of deposit for the balance. Judgment 
is demanded for $2,500. 

In its third plea, the defendant alleges that 
the draft was on its face payable to L. W. 
I^ane; that before any of the messages de- 
scribed in the declaration were delivered to 
the defendant for transmission, the draft 
had been indorsed by Lane to George Sack- 
■ett, who after indorsing the same in blank 
had offered it to the plaintiffs for discount; 
that Sackett was at that time well known 
to the plaintiffs as a man of financial respon- 
sibility; that the money paid out on said 
draft was paid to Sackett; that no demand 
has been made on Sackett for said money, 
and no suit has been brought against him on 
his indoi'sement, although the defendant has 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprint'id by permission.] 



often notified the plaintiffs to sue the in- 
dorser; that no tender of said draft has 
been made to the defendant, whereby it 
might be subrogated to the rights of the 
plaintiffs; that the plaintiffs never protest- 
ed the draft nor gave notice to Sackett of 
the dishonor thereof; that Sackett is still 
solvent; and that it is liable to the plain- 
tiffs, in damages in the amount paid for the 
Peru bank's dispatch— namely, "fifty cents 
and no more, which sum it tenders and 
brings into court. The fourth plea sets up 
the same facts in bar of the entire cause of 
action. 
Demurrers to both pleas. 

Balcer, Hord & Hendricks and J. C. S. 
Mitchell, for plaintiffs. 
McDonald & Butler, for defendant. 

GRESHAM, District Judge. On the facts 
here stated the plaintiffs had a remedy 
against the defendant for its negligence, also 
against Sackett on his indorsement. There 
is no privity between Sackett and the de- 
fendant. If liable at all, the one is bound 
by his contract of indorsement while the 
other is liable as tort feasor. There is no 
right of subrogation in favor of the defend- 
ant against Sackett. Even if the defendant 
had paid the demand I am not able to see 
on what ground it could be subrogated to 
the i-ights of the plaintiffs against Sackett. 
So far as the pleadings are concerned Sack- 
ett was no party to the fraud which was suc- 
cessfully practiced against both the plain- 
tiffs and the defendant- The presumption is 
that Sackett was a bona fide holder of the 
forged draft for value. In fact it was con- 
ceded in the argument that Sackett did not 
participate in the fraud, and that he was 
induced to sign the draft for accommodation. 
There is no equity in favor of the defendant 
against Sackett, and there is no relation of 
privity between them. 

It is further urged by counsel for the de- 
fendant that when one person is injured by 
the fault of another the latter is liable for 
such damages only as are sustained after 
the injured party has used reasonable care 
and precaution to protect himself against 
the consequences of the negligent or inju- 
rious act. The soundness of this proposition 
cannot be questioned, but the authorities re- 
lied on to sustain it do not support the pleas 
even by analogy. 

The defendant admits its negligence but in- 
sists that, because the plaintiffs had the gen- 
uine indorsement of Sackett, who was and 
still is solvent, the measure of damages is 
the amount paid for the dispatch sent by 
the Peru bank, namely, fifty cents. 

If a railroad train is wrecked by the care- 
lessness of a drunken engineer, the injured 
passengers have .two remedies, one against 
the engineer for the tort, and the othei- 
against the company on contract. In an ac- 
tion by a passenger in such a case against 
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the engineer, tlie latter would not be allowed 
to plead against all but nominal damages, 
that the passenger has a remedy against 
the solvent carrier. 

If it be the iaw that the plaintiffs are dam- 
aged only to the amount paid for the dis- 
patch, they holding the genuine indorsement 
of Sackett, then the forger himself, in an- 
action of tort, would be liable for the amount 
the plaintifEs paid for the dispatch and no 
more. 

Saekett's indorsement is worth Just as 
much in the plaintiffs' hands against the 
forger as against the telegraph company. 

A tort feasor is liable for the damages sus- 
tained by the injured party, and that, wheth- 
er the law gives the plaintiff a remedy 
against other parties or not. When a wrong- 
doer is sued he is not allowed to plead to 
all but nominal damages, that by suing oth- 
er solvent parties either in an action of tort 
or on contract the plaintiff can recover full 
compensation for the injury. Demurrer sus- 
tained. 



Case Wo. 13,53S. 

In re STRATJSS. 

[2 N. B. R, 48 (Quarto, 18).] i 

District Court, S. D. Ohio. Sept. 12, 1867. 

Baskkuptcy — Before "Whom Debt Provek— Wo- 
TAitr— CouuTS IN Bankruptcy. 

1, A creditor residing in the judicial district 
where proceedings in bankruptcy are pending, 
must pi'ove his claim before the register of that 
district. Residing in another judicial district, 
his deposition must he taken before a reg- 
ister of that district. Residing in a foreign 
state, his deposition must be taken before a 
minister, consul, or vice-consul of the United 
States. 

2. A court of bankruptcy is sui generis in its 
nature, and its practice is controlled by the 
laws that created it. A deposition by a cred- 
itor is not a deposition as ordinarily understood. 
It is in the nature of an examination. Nota- 
ries have not the judicial power requisite to take 
legal proof of a claim. They are state oflScers 
and responsible alone to them, and a creditor 
residing in another judicial district cannot make 
proof of his claim before them. 

[Cited in Re Merrick, Case No. 9,463.] 

In bankruptcy. 

By FLAMEN BALD, Register: 

I, Flamen Ball, one of the registers of said 
court in bankruptcy, do hereby certify that 
in the course of the proceedings in said cause 
before me, the following question arose per- 
tinent to the said proceedings, and was stated 
and agreed to by the counsel for the opposing 
parties, to wit: Mr. Alexander Long, who ap- 
peared for the bankrupt, and Mr. X G. Doug- 
lass, who appeared for H. B. Claflin & Co., 
claiming to be one of the creditors of said 
"bankrupt: "Is it lawful for the said parties, 
who claim to be creditors of said bankrupt, 

1 [Reprinted by permission.] 
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they residing in the city of New York, to 
make legal proof of their claim by a deposi- 
tion taken before a notary public of said city 
of New York?" 

Upon consideration I hold that such proof 
was not authorized by law; that said claim 
was not duly proved, and I, therefore, re- 
ject the same for the reasons given in my 
opinion filed herewith. 

And the said parties requested that the 
same should be certified to the judge for his 
opinion thereon. 

Opinion or the Register: 

A claim purporting to be in favor of H. B. 
Claflin & Co., of the city of New York, for 
the sum of two thousand eight hundred and 
two dollai-s and forty-two cents, against the 
estate of said bankrupt, verified before a no- 
tary public of said city of New York, has 
been presented by the duly accredited attor- 
ney of the claimants, for allowance against 
said estate. 

By the twenty-second section of the bank- 
rupt law [of 1867 (14 Stat. 517)], provision is 
made for the proof of claims by creditors 
against the estate of bankrupts in three 
classes of eases: Firat. Where the creditor 
resides in the judicial district in which the 
proceeding in bankruptcy is pending, his 
claim must be proved by his deposition, taken 
before a register of that district. Second. 
When he resides in another judicial district, 
his deposition must be taken either before a 
register or a commissioner of the circuit 
court of the United States of the district in 
which such creditor resides, and Third. 
When he resides in a foreign countiy it must 
•be taken before a minister or a consul, or a 
vice-consul of the United States. 

No other oflBlcers are, by that section, au- 
thorized to take such- depositions, and, 1 
think, if congress intended to intrust that 
power to others than officers of the United 
States the law would have so conferred it in 
express terms. Such a power cannot be ob- 
tained by implication; the power is confer- 
red, in express terms, solely upon the officers 
named in the law. 

The constitutionality of the bankrupt law 
has not yet been brought in question. The 
constitution confers upon the congress the 
power to establish "uniform laws on the 
subject of bankruptcies throughout the Unit- 
ed States." Article 1, § 8. It is also provided 
in that instrument that the judicial power of 
the United States shall extend to all con- 
troversies which may arise between "citizens 
of different states," and in such cases the 
courts of the United States are the supreme 
arbiters. Article 3, § 2. 

The congress has exercised the power con- 
ferred on it, by establishing "a uniform sys- 
tem of bankruptcy throughout the United 
States," and to that system, so established, 
all state courts and state officers must yield 
obedience. A proceeding in a court of bank- 
ruptcy is not either an action at law, a suit 
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in equity, a criminal proceeding or a proceed- 
ing in admiralty, over all of whicli the courts 
of the United States have exercised jurisdic- 
tion. It differs from all these in its modes 
of proof, trial and relief, although, in its 
progress, it may sometimes invoke the aid 
of all other courts, except those in bankrupt- 
cy. A court of bankruptcy, like a court of 
admii-alty, is sui geneils in its nature, and 
its practice is conti-olled by the laws which 
created it, aided by such lights as may be 
thrown upon it by the reported decisions in 
England, whence the system has been bor- 
I'owed. In enacting this law, the congress 
saw proper to confer upon officers, responsi- 
ble solely to the government of the United 
States, all the impoitant powers neceissary 
for its full and complete execution. They 
did not confer such powers upon any of the 
officers of the respective states, or of foreign 
governments. In this they carried out the 
spirit of the constitution. Mr. Hamilton has 
well observed that, "If there are such things 
as political axioms, the propriety of the judi- 
cial power of a government being co-exten- 
sive with its legislative, may be ranged among 
its number. The mere necessity of uniformly 
ty in the interpretation of the national laws 
decides the question. "—Federalist, 364. 

A "deposition" by a creditor proving his 
claim against the estate of a bankrupt is 
neither an affidavit nor a deposition, as 
known in the ordinary practice of law. It 
is the result of an examination of the creditoi' 
made by the officer of the law authorized to 
make it. The creditor is not only required to 
testify to the amount of his claim, but he 
must testify to its consideration, and whether 
he has received any payment, or holds any 
security or satisfaction whatever, for the 
same. He must also testify in his deposi- 
tion, "that his claim was not procured for 
the purpose of influencing the proceedings 
under the act of congress entitled, 'An act 
to establish a unifox'm system of bankiniptcy 
throughout the United States,' approved 
March 2d, 1867; that no bargain or agree- 
ment, express or implied, has been made or 
entered into by, or on behalf of this deponent, 
to sell, transfer, or dispose of said claim, or ' 
any part thereof, against said bankrupt, or to 
take or receive, directly or indirectly, any 
money, property, or consideration whatever, 
whereby the vote of this deponent for as- 
signee, or any action on the part of this depo- 
nent, or any other person in the proceedings 
under said act, has been, is, or shall be in any 
way affected, influenced, or controlled." 

In no other court of justice is such testi- 
mony required for the due proof of any debt, 
and it is evident that congress intended that 
the court and its officers should, by a careful 
examination of the creditor, (which exami- 
nation is frequently in the absence of the 
debtor,) purge his conscience, and ascertain 
the real nature of his claim, and that no fraud 
or combination, either for or against the 
bankrupt, existed. "A deposition in bank- 



ruptcy Is in the nature of an examination. 
It is drafted in the third person, and is sworn 
before the register, in court or in chambers, 
the creditor attending for that purpose." 2 
Doria and Macrae, 760; Rice, Manual, 168. 
This power, so delegated aJone to officers 
■created by, and responsible to, the govern- 
ment of the United States, and involving Im- 
portant conse'quences to creditors as well as 
bankrupts, is now sought to be exercised by 
a notary public of the city of New York, an 
officer by the laws of the state of New York, 
and responsible to the government of that 
-state. 

It is claimed by counsel, on behalf of the 
notary, that b,v virtue of the acts of congress 
of September 16th, 1850 [9 Stat 458], and 
July 29, 1854 [10 Stat. 315]; Brightly, Dig. 
p. 705, §§ 1, 4, all notaries public in the Unit- 
ed States are, ex officio, commissioners of the 
courts of the United States in respect of tak- 
ing depositions to be used in those courts, 
and that, therefore, notaries must be regarded 
as possessing all the powers conferred upon 
commissioners by the twenty-second section 
of the bankrupt act. Upon reference to those 
acts it will be seen that the law of Septem- 
ber 16th, 1850, merely extended to notaiies 
certain powei-s in the taking of depositions, 
which the laws of the United States had 
previously conferred upon justices of the 
peace of states and territories. I do not per- 
ceive how, under this law, notaries can act, 
when justices of the peace cannot act. But 
I apprehend that the chief ground relied upon 
in behalf of the notai-y arises under the sec- 
ond section of the act of 1854, which is as 
follows: "That notaries public be, and they 
are hereby authorized, to take depositions 
and to do such other acts in relation to evi- 
dence to be used in the courts of the United 
States in the same manner and with the same 
effect as commissioners to take acknowledg- 
ments of bail and affidavits may now law- 
fully do." 

In the view which I take of this question I 
deem it unnecessary to refer to or construe 
the word "now" as used in the section quot- 
ed. If that expression read "now or here- 
after," my opinion would be the same. I un- 
derstand the words "depositions" and "evi- 
dence" to mean such testimony as might be 
adduced, as such, in adversary cases pend- 
ing in the courts of the United States, wht-re 
such testimony is taken, either upon notice 
by commission or upon interrogatories and 
cross-interrogatories. But I do not under- 
stand those words to intend to confer upon 
notaries the judicial power under the bank- 
rupt act to take legal proof of a claim against 
the estate of a banki-upt. If a notary can thus 
assume jurisdiction, any justice of the peace, in 
any part of the United States outside of the 
judicial district in which the case in bank- 
ruptcy is pending, may, by signing his name 
".Tustice of the Peace and ex Officio CJommis- 
sioner," &c. In a practice of thirty years in 
Ohio, I have never seen such an assumption 
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made by any justice, of iJie peace. Notaries 
public and justices of the peace are state of- 
ficers, and responsible to the governments of 
the states wMcli created them. As ofla.cers, 
they are not obliged to execute the national 
laws; they may refuse to do so, and the par- 
ty applying to them has no remedy. If there 
is no legal obligation on them to execute a 
law of the United States, where would be 
their liability in case they misperformed their 
duty? The judge, the register, the commis- 
sioner, marshal, messenger, assignee, and all 
other officers of the courts of the United 
States are amenable to those courts, under 
the forty-fifth section of the bankrupt law, to 
all the penalties therein provided against 
them for any malfeasance in office. But no 
penalties are prescribed against notaries and 
justices of the peace. In a case of malfea- 
sance iu office under this law, an indictment 
would be sustained against a register or a 
commissioner, but not against an ex officio 
register or commissioner. 

Again: A creditor of this bankrupt residing 
in this district is compelled to prove his claim 
by his deposition taken before a register of 
the district. But it is now claimed that an- 
other creditor of the same bankrupt, residing 
In New York, need not submit to the exami- 
nation which the register is required to give 
him, but make proof of his claim before a 
notary public, which cannot be done by the 
creditor residing in this district. In other 
words, the assertion on behalf of the notary 
is, that although a notary residing in this 
disti'ict has no power to receive proof of a 
claim of a creditor of a bankrupt whose peti- 
tion is pending in this district, he has power 
to receive proof of claims by all creditors of 
all other bankrupts whose cases are pending 
in any other of the judicial districts of the 
United States. This presents an anomaly 
which, in my judgment, was not intended to 
exist by the framers of the law. 

I have given this matter as much thought 
and reflection as I could consistently do with 
reference to other duties, but I am clearly of 
the opinion that, in the language of the last 
clause of the twenty-second section of the 
law, the claim of Messrs. H. B. Claflin & 
Co., "is not duly proved," and I, therefore, 
rejected it, with leave to represent it on its 
being proved before a, register or a commis- 
sioner in New York. 

LBAVITT, District Judge. I hereby ap- 
prove of the decision of the register on the 
point within stated. 
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Case No, 13,533. 

STREET V. DAWSON. 

[4 N. B. K. 207 (Quarto. 60); i 2 Bait. Law 
Trans. 369.] 

Circuit Court, D. Maryland. 1870. 

Bankkuptct — Prefekesce — Confession op 
jodgmrkt. 

1. On the 19th of April, 1867, Gover, Har- 
desty & Co., of Baltimore, failed in business, 
and closed their banking-house, owing the appel- 
lant Street, as trustee, a large sum — balance 
on deposit account. The partners of the bank- 
ing-house, it is admitted, regarded this deposit 
indebtedness as entitled to special preference 
in payment of debts. 

2. The bank had to their credit, at the time 
of their failure, two thousand nine hundred 
dollars in New York. This sum was on the 22d 
of April attached by the appellant, in a pro- 
ceeding in the courts of that city, based on a 
confession of judgment by Cover, one of the 
partners of the Baltimore bank, then in New 
York, and judgment was obtained on the at- 
tachment in favor of Street. 

3. On the 20th of April, Hardesty, the oth- 
. er partner, in Baltimore, drew on the New York 

funds in favor of George H. Williams, attorney 
for Cohen, A controversy thus sprung up in 
the New York courts between these opposing 
creditors, in which the appellant Street pre- 
vailed and obtained judgment. 

4. Within four months afterwards, Gover & 
Hardest!' were adjudged bankrupts. 

5. In a suit'brought by Dawson, assignee in 
bankruptcy, against Street, to recover back 
this money, lield, that the plaintifiE was entitled 
to re-recover; and judgment of the district court 
to that effect is, on appeal, now affirmed. 

[Cited in Piatt v. Archer, Case No. 11,214.J 
[6. Cited in Haskell v. Ingalls, Case No. 6,- 
193, to the point that counsel "fees paid for 
services rendered in opposition to the interests 
of the general fund in bankruptcy cannot be- 
recovered from such fund.] 

[Error to the district court of the United! 
States for the district of Maiyland.] 

This was an action of assumpsit [by Daw- 
son, assignee in bankruptcy of Gover, Hard- 
esty & Co., against J. M. Street] in tbe dis- 
trict court. 

Wm. Schley, for appellant. 
Geo. H. Williams, for appellee. 

BY THE COURT. The ease was substan- 
tially as follows: Gover, Hardesty & Co.. 
were bankers in the city of Baltimore. J. 
M. Street, as trustee for the heirs of St.. 
Clare, deposited with them certain sums of 
money amounting in the aggregate to three- 
thousand four hundred dollars. The last of 
these deposits was made on the 12th ofe Oc- 
tober, 186G. On the 19th of April, 1867, Go- 
ver, Hardestjt & Co. failed in business and 
closed their banking house. At that time the- 
deposit of Street, as trustee, had been re- 
duced to three thousand one hundred dollars. 
Both of the partners regarded this deposit 
as made under peculiar circumstances, and 
entitled to special preference in payment. 
At the time of the failure, Gover, Hardesty 



1 [Reprinted from 4 N. B. R. 207 (Quarto,. 
60), by permission.] 
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& Co., had a balance in their favor of two 
tliousand nine hundred dollars and thirty- 
nine cents, in the hands of Scott, Capron & 
<jO., of New York. To secure the transfer 
of this balance to Street in payment of the 
trust deposit, Gover and Street proceeded 
toj?ether to New York on the evening of the 
21st of April. Upon arrival, they called up- 
on Scott, Capron & Co., and found that tele- 
grams had been received by them from Hard- 
«sty and from George H. Williams, prohibit- 
ing t]ie payment of the money. It appears 
that, on the 20th of April, Hardesty had 
■drawn drafts in the name of the firm, upon 
Scott, Capron & Co. for the balance in their 
hands, in favor of George H. "Williams, who 
was attorney for Lewin M. Cohen, The bal- 
-anee in favor of Cohen seems to have ac- 
crued from the sales of stock belonging to 
him, and sold for his account hy Gover, 
Hardesty & Co., through Scott, Capron & Co. 
Under these conflicting assignments, a con- 
troversy sprung up in New York. A suit 
was commenced by Street against Gover, 
Hardesty & Co., and jiadgment obtained, by 
■consent of Gover, on the 22d of April, and 
proceedings were instituted to subject the 
balance in the hands of Scott, Capron & Co. 
to the payment of this judgment. In the 
course of these proceedings, the claim of 
Cohen was set up. After a proti-acted con- 
test, an order was made for the payment of 
the money to Street; a large percentage was 
absorbed by costs and attorneys' fees; the 
sum only of two thousand four hundred and 
twenty-three dollars and twenty-seven cents 
•came to his hands. Within four months aft- 
er the judgment, Gover & Hardesty were ad- 
judged bankrupts. The object of the suit in 
the district court was to compel Street to 
refund the money to the assignee in bank- 
mptcy of Gover, Hardesty & Co. 

Upon the trial, various instructions were 
asked, all of which were refused by the 
judge, who, however, gave the following in- 
struction to the juit: "If the jury shall find 
from the evidence in this case that the firm 
of Gover, Hardesty & Co. was insolvent, and 
closed their banking-house on the 19th of 
April, 1867, and that George P. Gover, one 
of said firm, went on to New York in com- 
pany with the defendant, on the 21st of said 
month, and on the next day defendant 
brought suit in said city against said firm, 
for the money due him by said firm, in which 
suit the said George P. Gover, without the 
knowledge and consent of his partner, and 
with intent to give a preference to said de- 
fendant, confessed the judgmKQt on the day 
of the institution of said suit, upon which 
judgment, execution by attachment issued, 
and the funds of said firm in said city were 
attached, and condemned, and paid over to 
the defendant; and if the jury shall further 
find that when said suit was brought, judg- 
ment confessed, and money received, the de- 
fendant had reasonable cause to believe that 
the said firm was insolvent, and that such 



confession of judgment was made in fraud 
of the provisions of the bankrupt act [of 1867 
(14 Stat. 517)]; and, if the jury shall further 
find, that within four months from the con- 
fession of said judgment, and before the in- 
stitution of this suit, the said Gover, Hard- 
esty & Go. had been adjudged bankrupts by 
a decree of this court, and that the said 
plaintiff had been duly chosen assignee of 
said bankrupts, and had accepted said trust, 
and that his selection as assignee had been 
duly approved by this court,— then the jury 
shall render their verdict for the plaintiff 
for the amount received under said attach- 
ment by the defendant, or by his attorney, 
with such interest aS the jury may think 
proper to allow, not to exceed six per centum 
on the amount received." This instruction 
was clearly correct, and it covered, either 
by afBrmation or negation, the whole ground 
of the instructions asked. There was, there- 
fore, no error in the instructions given. 

Upon one point only could any doubt be 
entertained. The amount which actually 
came into the hands of Street was only two 
thousand four hundred and twenty-three dol- 
lars and twenty-seven cents, and it is doubt- 
less a hardship that he should be compelled 
to refund what seemingly he never received. 
But under the 35th section of the bankrupt 
act, there can be no doubt that the transaction, 
through which he attempted to obtain pos- 
session of the balance in the hands of Scott, 
Capron & Co., was void as against the as- 
signee in bankruptcy, and that the assignee 
was entitled to the full amount of that bal- 
ance. Having notice of the insolvency of 
Gover, Hardesty & Co., ACr. Street intervened 
at his peril, and in a legal sense, it must be 
agreed that the whole amount came to him, 
and that the sum which was appropriated to 
the costs and attorneys must be considered 
as having been paid by him after it was re- 
ceived under the order of the court. The 
judgment of the district court, therefore, 
must be affirmed. 



STRICKER (UNITED STATES v.). See 
Case No. 16,410. 

STRICKLAND (CLARKE v.). See Case No. 
2,864. 

STRICKLAND (PIERCE v.). See Case No. 
11,147. 



Case No. 13,534. 

STRIDER V. KING et al. 

[3 Craneh, 0. C. 67.] i 

Circuit Court, District of Columbia. 1826. 

Vendor and Purchaser — Vendor's Lies — Legai^ 
Estate— Separate Security. 

A purchaser of land, who had paid a large 
part of the purchase-money, and had only a 
right to call for the legal estate upon payment 
of the balance, sold it to the first vendor for a 

1 [Reported by Hon. William Crancn, Chief 
Judge.] 
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less price, and took his bonds with surety for 
-the amount due. The land was afterwards 
■sold by a trustee under a decree of this court 
upon a bill filed by the crwiitors of the first 
-rendor showing a deficiency of personal assets: 
Held, that the first vendee, who had thus resold 
i;he land, had no lien upon it as against credit- 
-ors, for the balance due to him upon such re- 
sale; because he never had the legal estate; 
and because he had taken a separate security. 
[Disapproved in Johns v. Sewell, 33 Ind. 3.] 

This was a bill in equity to charge the laud, 
or rather the proceeds of the sale of the land, 
in the hands of a trustee who had sold it under 
ii decree of this court on a bill filed by cred- 
itors of the late George King, to charge the 
real estate, for the deficiency of personal as- 
sets for the payment of his debts. Mr. George 
King sold the land to Mr. Strider, the com- 
l)lainant, who paid ?3,600 out of $5,000, which 
■was the whole price of the land, and would 
lave had a right to call for the legal estate 
upon payment of the balance. Mr. Strider, not 
laving obtained the legal estate, resold the 
land to Mr. King at a less price, and took his 
■Jjonds with Mr. Boone as his surety, for the 
ramount due upon this resale. Strider filed his 
Tjill against Charles King, the administrator, 
the heirs, and the creditors of George King, 
-who had obtained the decree for the sale of 
-the land to pay the debts of Greorge King, 
•claiming a lien on the land, and priority of 
payment out of the proceeds of the sale made 
■2)y the trustee under the decree. 

Mr. Marbury, for complainant 

C. Cox and R. P. Dunlop, for defendants. 

CRANCH, Chief Judge. I think the com- 
Tplainant has no lien on the money in the hands 
•of the trustee, because, 1. The complainant 
Bever had the legal estate; he had only a 
Tight to call for it upon payment of the bal- 
iince of the purchase-money; and -when he 
agreed to rescind that conti^ct he lost that 
right. 2. Because he took a separate security, 
namely, the bond of Mr. Boone. 

The other judges concuiTed. 



Case K"o. 13,635. 

STRING et al. v. HILL. 

[1 Crabbe, 454.] i 

T)istrict Court, E. D- Pennsylvania. Dee. 17, 
1841. 

Shipping — Master — Extra Services. 

A master is entitled to an extra allowance for* 
-services rendered out of the line of his duty, as 
in painting the ship. 

This was a libel for work, materials, &c. 
tby David A. String and Maria A. Wood 
:against John F. HiU, late owner of the sloop 
Regulus]. 

O. Hopkinson, for libellants. 
H. Hubbell, for respondent. 
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HOPKINSON, District Judge. The claim 
of Maria A. Wood is for certain repairs done 
•to the yawl boat of the Regulus, and for 
wharfage. The account was fully proved, and 
there has been no defence set up against it; 
there must therefore be a decree in favor 
of the libellant for the amount of her ac- 
count, with interest from the 2Sth October, 
1839, the date of the last item. The claim of 
the other libellant is made up of various 
items, set forth in an account annexed to the 
libel. The first is a charge made by the libel- 
lant, who was master of the sloop, for eight- 
een days* "work of himself and one George 
Link, in painting and scraping the sloop, at 
one dollar per day for each of them. It is 
proved by Link, who was hired for this work 
by the master, that the -work was done, that 
it occupied the time stated in the account, 
and that the wages he received were one 
dollar per day, which was paid to him by the 
master. As to so much of this charge as is 
for the sum paid to Link, there seems to be 
no reason why it should not be paid. As to 
the charge made by the master for his own 
work a question is raised, and it is denied 
that he is entitled to any extra pay or allow- 
ance for this service, beyond his wages as 
captain. That the seamen on board a vessel 
perform this duty, without any additional 
charge for it, is, I think, the constant usage, 
it being considered a part of their duty; and 
we find that nothing beyond his wages was 
paid to Samuel String, the master's brother, 
who also assisted in doing this work. It is 
clear, however, that such work does not fall 
within the duty of the captain. An attempt 
•was made to prove a custom or usage obli- 
ging the captain to do this work when the 
vessel was lying in port, but it did not suc- 
ceed. The evidence of George Link, a very 
substantial witness, with no interest whatever 
in the question, has a strong bearing in sup- 
port of this charge. He says that the re- 
spondent told the captain to have the vessel 
overhauled; that he came there while the 
work was going on and was well pleased and 
satisfied; that they were, each, to have a dol- 
lar a day; and that the work took eighteen 
days. This seems to put the question at rest, 
and to support the charge by the agreement 
of the respondent, independent of the general 
ground that it was exti-a work, not presumed 
to be provided for in the captain's wages. 

The other charges and credits are not con- 
tested. The account, therefore, will stand 
thus: 

Wages for painting, &c $ 36 00 

Other charges 120 42 

156 42 
Less, credits allowed , 100 00 

Balance 56 42 

Interest from 29th September, 1839. . . 8 44 

$ 64 86 
Decree for libellant Wood for $11 75, and 
for libellant String for §64 86, with costs. 
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Case Wo. 13,536. 

STRINGHAM r. SCHLOBNER. 

[4 Ben. 16.] i 

District Court, E. D. New York. Jan., 1870. 

Shipping Sdpplies— Master—Estoppel. 

1. Wliere the owners of a vessel permitted 
one K. to act as master of the vessel while she 
was getting ready for sea, the understanding 
being that he should command her as master if 
he should purch-ase an interest in her, and one 
of the owners made oath at the custom house 
that K. was the owner, and K. cleared her at 
the custom house as master, but, failing to 
purchase an interest, was displaced as master: 
Held, that the owners could not now be permit- 
ted to say that K. had not the ordinary power 
of a master to order stores for the voyage. 

2. They were liable for stores, ordered by 
him, which were proper for the voyage and were 
used on the vessel. 

[This was a libel by David H. Stringham 
against Otto Schloener to recover for supplies 
furnished the Grapeshot] 

BENEDICT, District Judge. This is an ac- 
tion brought to recover of the owners of the 
schooner Grapeshot the amount of a bill of 
stores and chandlery furnished to that vessel 
in this port upon the orders of one Kempton. 
The defence is, that Kempton was not, in 
fact, the master of the vessel, and, if he was, 
had no authority to bind the owners in the 
place of their residence. 

The evidence shows that Kempton was per- 
mitted by the defendants to act as the master 
of the vessel while she was getting ready for 
sea, the understanding being that he should 
go on board as master, and should command 
her, if he purchase, during the voyage, a cer- 
tain interest in her. One of the defendants 
made oath at the custom house that Kempton 
was the master of the vessel, and Kempton 
cleared her as master, but, failing to purchase 
an interest, was then displaced just before she 
sailed. 

Under this state of facts the owners cannot 
be permitted now to say that Kempton had 
not the ordinary power of a master to order for 
the vessel the necessary stores and chandlery 
for the voyage proposed. The evidence shows 
that the stores and chandlery sued for were 
ordered by Kempton for the vessel, and were 
proper for the voyage intended; that they 
were delivered on board the vessel, and used 
on board for the benefit of the defendants, and 
that one of the owners knew of the fact that 
Kempton was drdering such articles of the 
libellants for the vessel. Having permitted 
Kempton to order the articles as master, and 
accepted and retained the articles which he so 
ordered, the owners are liable for the value. 

Decree for the amoimt of the bill, with in- 
terest and costs. 



STROBRIDGE (LLOYD v.). See Case No. 
8,435. 

1 FReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Case No. 13,537. 

STRODE V. THE STAFFORD JUSTICES. 

[1 Brockj 162.] i 

Circuit Court, D. Vh:ginia. May Term, 1810. 

Writ op Erkor— Limit of Time— Eruor Coraji 
Nobis— Practice at Law. 

1. The 22d section of the original judicial act 
[1 Stat. 84], limiting the period within which 
writs of error may be brought to five years after 
the rendition of the judgment, or decree com- 
plained of, applies only to writs of error in law, 
and does not extend to writs of error coram 
nobis. 

[Cited in Sanders v. State, 85 lud. 326.] 

2- In the construction of statutes, one part 
must be construed by another. In order to 
collect the legislative intention, the whole stat- 
ute must be inspected. 
[Cited in U. S. v. Freeman, 3 How. (44 U. S.) 

565; U. S. V. Collier, Case No. 14,833.] 
[Cited in Braithwaite v. Cameron, 38 Pac. 
1086.] 

In May, 1795, a judgment was obtained in 
this court, in favour of Rebecca Backhouse, 
administratrix of John Backhouse, deceased, 
against Adam Hunter and Abner Vernon, 
executors of James Hunter, deceased, sur- 
viving partner of "Ward & Hunter," for 
§8238 45, to be levied of the goods and chat- 
tels of the said James Hunter, deceased, in 
the hands of the defendants, to be admin- 
istered. Before the rendition of this judg- 
ment, Abner Vernon had died; and in De- 
cember, 1809, the plaintiff, John Strode, ad- 
ministrator of the said Abner Vernon, pre- 
sented his petition to this court, setting forth 
the death of his intestate, prior to May, 
1795, and praying a writ of error, coram 
nobis, to revei-se the said judgment, for the 
alleged error in fact. The writ of error was 
awarded, and the defendant, the relator in 
the action, pleaded the statute of limitations 
in bar. To this plea, the plaintiff demurred 
genei-ally, and the defendant joined in de- 
murrer. 

MARSHALL, Circuit Justice. The sole 
question in this ease is, whether the limita- 
tion of five years, can be pleaded to a writ 
of error in fact, and this question depends 
on the construction of the 22d section of the 
original judicial act. 2 That section contains 
the following clause: "And writs of error 
shall not be brought, but within five years 
after rendering or passing the decree com- 
plained of." That this clause, standing un- 
connected with other provisions, which nec- 
essarily limit its operation, would extend to 
writs of error in fact, will not be contro- 
verted. But it is intenningled with other 
clauses, which essentially influence its con- 
.struction. For reasons urged at the bar, 
which I will not repeat, it is perfectly clear, 
that the writ of error given in the 22d sec- 
tion, is not a writ of error coram nobis, but 

1 [Reported by John W. Broekenbrough, 
Esq.] 

2 1 Story's Laws, c. 20, § 22, pp. 60, 61; Act 
1789 [1 Stat. 84], 
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a writ to be issued from a superior court, 
for the purpose of correcting the errors of 
an inferior jurisdiction. This is admitted 
by the counsel for the defendant; but he 
would obviate the inference to be drawn 
from it, by contending, that writs of error 
for the purpose of correcting errors in fact, 
lie from the supreme to the circuit court, 
and from the circuit to the district court. 
In aid of this argument, he states a doubt 
expressed by one of the judges of the court 
of appeals, respecting the power of that 
court to reverse the judgments of inferior 
courts for errors in fact. K, instead of a 
doubt, the jurisdiction had been averred, 
that opinion would have been totally inap-. 
plicable to this case, because the law, by 
which the court of appeals is constituted, 
gives them cognizance of all causes brought 
before them by writ of error generally, s 
without specifying the nature of the writ, 
or restricting their powers to errors in law; 
but the judicial act expressly provides, that 
"there shall be no reversal in either court," 
"for any en-or in fact." Consequently, the 
act of congress must be entirely disregarded, 
before the supreme court can take cogni- 
zance of errors in fact, committed in an in- 
ferior court, in a case brought up by writ 
of error. This positive prohibition of the 
act, is supposed to be overruled by the ex- 
ceptions to the clause which limits writs of 
error. They are, that "in case the person 
entitled to such writ of error, be an infant, 
ferae covert, non compos mentis, or impris- 
oned, then within five years as aforesaid, ^- 
clusive of the time of such disability." 

It is contended, that these cases are neces- 
•sarily cases in which the error must be an 
error in fact, and, therefore, the act of lim- 
itations must be construed to extend to writs 
of en-or in fact. But the truth of the orig- 
inal proposition cannot be conceded. Judg- 
ments may certainly be rendered against in- 
fants, femes coverts, persons non compos 
mentis, or imprisoned, which may be errone- 
ous in point of law; and for these errors, 
a writ of error may be sued out, the right 
to which is not barred by the act of limita- 
tions. There is, then, no necessity for giv- 
ing these words a meaning repugnant to the 
plain terms and intention of the act. But it 
Is contended, that the general words: "And 
writs of error shall not be brought, but with- 
in five years after rendering the judgment, 
or decree complained of," are unrestricted, 
and apply to all writs of error whatever, 
whether such as congress then had in con- 
templation, or such as were at the time, en- 
tirely out of the mind of the legislature. 
This would be a manifest departure from the 
common principles of construction, and from 
what appears to be the plain intent of the 
act. These words, though general, are not 
such as to show, that the term "writ of er- 

3 See Tate, Dig. tit "Judiciary Court of Ap- 
peals," p. 374. 



ror," is used in this instance in a more ex- 
tended sense than is affixed to it throughout 
the section, and also through the 23d and 
24:th sections. They are, "and writs of er- 
ror," that is, writs of error which are the 
subjects of the law. It is probable, that 
had a more extended opei'ation been intend- 
ed, some terms would have been used in- 
dicative of that intention. Instead of the 
words, "and writs of error," we should, most 
probably, have found the words, "aU writs 
of error whatever," or "all writs of error, 
whetlier brought in a. superior court, or in 
the same court," or some other terms, in- 
dicative of an intention to regulate writs 
which were not the objects to which the at- 
tention of the legislature was at the time 
directed. 

But it is urged, that one sentence of a law 
cannot be affected by the context. I should 
as soon have expected the declaration that 
one sentence of a will was not to be af- 
fected by other parts of the will. In each, 
the intention of the maker is to be affected, 
and, consequently, each instrument must be 
wholly inspected. Without reasoning upon 
this subject, the books abound with authori- 
ties, which seem to be conclusive. In 1 
Inst. 33], Lord Coke says: "It is the most 
natural and genuine exposition of a statute, 
to construe one part of a statute by another 
part of the same statute, for that best ex- 
presseth the meaning of the makers." He 
afterwards adds: "And this exposition is 
ex visceribus actus." The instances which 
illustiate this axiom, in the construction of 
statutes, are numerous. They are to be 
fotmd in all books which touch on the sub- 
ject, and many have occurred in the supreme 
court of the United States. The statute of 
England is inapplicable, because it is not 
connected with other clauses. The demurrer 
is sustained, and the judgment of reversal 
must be rendered. 

[See Case No. 13,538.] 



STKODES V. The COLLIER. See Case No. 
13,272. 



Case Wo. 18,538. 

STRODES V. PATTON et al. 

[1 Brock. 228.] i 

Circuit Court, D. Virginia. May Term, 1812, 

Arbitration and Award— Upon "Whosi Bikdino 
— Executors — Creditors — Vendor and Pur- 
chaser— Defioibnct IN QPANTiTY — Sale below 
Value. 

1. An executor or administrator may submit 
any account of his testator or intestate, to arbi- 
tration, and if he adopts the award of the arbi- 
trators, the award is binding, not only upon 
the executor, or administrator, but upon cred- 
itors of the estate which he represents. 

2. Quaere, if such award be glaringly unjust, 
may not the executor, under certain drcum- 

1 [Reported by John W. Brockenbrouch, 
Esq.] 
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stances, be made personally responsible, and 
may not items unknown to the executor, and 
not acted on by the referees, be set up either 
by the executor himself, or by the creditors, not- 
withstanding the award of a general balance? 

3. If the party, in whose favour a general 
balance has been awarded, relies upon the 
award in his bill, and the other party in his 
answer, neither contests it, nor alleges any 
claim on the part of the estate which he rep- 
resents, which had not been submitted to, and 
decided by the referees, the award must be con- 
sidered as a complete adjustment of the affairs 
of the two estates up to the time when it was 
given. 

4. The sale of a final settlement certificate 
by an administrator is valid, and if such sale 
was necessary in a course of administration, 
and was for the highest market price, the ad- 
ministrator will be protected, though it sold 
greatly below its nominal value. It could only 
be made available by a sale, as payment could 
not be coerced by suit, as in the case of a bond. 

5. A sale of land was made under a decree of 
a court of chancery, by commissioners appoint- 
ed for that purpose. The tract was composed 
of three contiguous tracts, purchased by the de- 
fendant's intestate of three different individu- 
als. The commisuoners exhibited the title-pa- 
pers at the sale, expressing a certain quantity, 
and sold the land, as directed by the decree, by 
the acre, undertaking, however, neither for 
quantity nor title, and declaring that the pur- 
chaser must buy at his own risk. A judgment 
was obtained against the purchasers on their 
bond, and they came into equity to enjoin this 
judgment, on the ground, that the defendant's 
intestate was not entitled to, nor ever in posses- 
sion of a single acre, under one of the three 
deeds; that a certain portion of another tract 
had been surrendered by the representatives, 
previous to the sale, in an adjustment of bound- 
ary; and that the third tract was also deficient. 
Held, that the judgment for the purchase-mon- 
ey ought to be enjoined, to the extent of the 
deficiency in the land. 

6. Qusere, if the land sold so far below its 
value, as to justify the court in the opinion that 
the purchaser took into his estimate the defi- 
ciency in the quantity, should not the bill be 
dismissed, unless the purchasers would consent 
to vacate the contract? 

A decree was rendered, in this court, in 
favour of the representatives of .Tohn Back- 
house, against Robert Patton, administrator 
with the will annexed, of James Hunter, de- « 
ceased, appointing the said Patton and oth- 
ers, special commissioners, with directions to 
any two or more of them, to sell, on a credit 
of twelve months, at public auction, all the 
real estate whereof the said Hunter died 
seized, which remained unsold by his execu- 
tors, for certain purposes set forth in the de- 
cree. Among other lands sold under this de- 
cree, was "the marsh tract," so called, in 
the county of Fauquier, of which the plain- 
tiffs in this present suit became the pur- 
chasers. The commissioners produced on the 
day of sale, two several deeds, made to James 
Hunter, in his lifetime, purporting to convey 
500 acres, and 200 acres of land respectively; 
and also a patent for 420 acres of land, grant- 
ed to Reuben Wright, in April, 1775, and 
afterwards conveyed by Wright to Hunter. 
These several parcels of land, containing to- 
gether, according to the purport of the deeds, 
1120 acres, composed "the marsh tract," pur- 
chased at the commissioners' sale, by the two 



plaintiffs, John and Thomas Strode, for §5- 
per acre. The commissioners declared, on the 
day of sale, that they acted merely as such,, 
and refused in any manner, to become per- 
sonally responsible for quantity or title, but 
should sell the lands, according to the tenor 
of the decree, and the deeds, and patent, for 
the quantity expressed on the face of each, by 
the acre. John and Thomas Strode, exe- 
cuted their bond for the purchase-money of 
the land bought by them, and after the ex- 
piration of the period limited for its payment,, 
suit was instituted against them, and judg- 
ment recovered. In the year 1807, pending 
a suit in the court of chancery, for the Rich- 
mond district, between John Strode, one of 
the present plaintiffs, as administrator of 
Abner Vernon, deceased, (who had qualified 
and acted as the executor of James Hunter,, 
deceased,) and one of the present defendants,. 
Robert Patton, as administrator, with the- 
will annexed, of James Hunter, deceased, the 
parties in the suit agreed to submit all the 
matters in controversy between them, touch- 
ing the estates of their intestates, to the ar- 
bitration of Robert Hening, and John W. 
Green, who made their award on the 5th day 
of May, 1807, awarding a general balance 
due from Hunter's to Vernon's estate, of 
£2361 Is. On the 27tli day of Jime, 1808, the- 
court of chancery, approving this award, 
rendered a decree in pursuance thereof, 
against Hunter's administi-ator, to be sat- 
isfied out of the unadministered assets m. 
his hands to be administered. This present 
suit was instituted, for the purpose of en- 
joining the bond given by the plaintiffs to^ 
the defendants, aljove recited, and for the- 
purpose of obtaining a decree against the 
estate of James Hunter, for the amount due 
to the plaintiff, John Strode, as administra- 
tor of Vernon, as ascertained by the award 
of Hening & Green, and for other smaller 
sums; and also, for money alleged to be 
due from Hunter's estate, to the plaintiff, 
John, in his own right. The injunction wa& 
asked, partly on account of an alleged de- 
ficiency in the lands purchased at the com- 
missioners' sale, and partly on account of 
the debts, which have been stated. After 
the answer of the commissioners, and the 
administrator of Hunter, were filed, an ac- 
count was ordered by consent of parties, 
and the cause now came on to be heard on 
exceptions to the report of the commission- 
er. 
[See Case No. 13,537,] 

MARSHALL, Circuit Justice. 1. The first 
exception is general, and will therefore be 
passed over. 

2. That the commissioner set asidfe the 
award of Hening & Green. This exception 
is not entirely and literally true in its state- 
ment of the fact. The commissioner did not 
set aside the award of Hening & Green. He 
gave the plaintiff credit for the amount of 
that award, and the defendants have ex- 
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cepted to this item of the report. The com- 
missioner, however, has debited the plain- 
tiff, in the account of his intestate with 
James Hunter's estate, with sfeveral sums 
supposed to have heen omitted by the per- 
sons by whom the award was made, and by 
doing so, has, in fact, overturned the award, 
and has made the representative of Vernon, 
a debtor, instead of a creditor, of Hunter's 
estate. This exception involves an inquiry 
into the validity of the award, and into the 
power of an executor, or administi'ator, to 
submit any question respecting the estate 
he represents to arbitration. 

It has been laid down, in broad terms, that 
an executor has no power to submit any ac- 
count of his testator to arbitration, and that, 
as to creditors, a submission by him is an 
absolute nullity. I know not where this 
law was found. The gentleman who ad- 
vanced it, did not produce a single dictum 
In support of it, nor have I been able to find 
any case in which it has been so decided. 
No reason can be perceived for such a rule. 
The executor has a right himself to settle 
the account; and if he submits it to the set- 
tlement of others, and adopts their award, 
he is as much concluded by it, as if he him- 
self made the settlement. The executor nec- 
essarily acts for the creditors; for as his 
act binds the fund to which creditors may 
have recourse, they are bound by his act, 
where it is a fair one. If an award be glar- 
ingly unjust, I will not say, that the execu- 
tor may not, under certain circumstances, 
be made personally responsible, nor should 
I feel much difficidty in allowing items un- 
known to an executor, and not acted on by 
the referees, to be set up, either by the ex- 
ecutor himself, or by the creditors, notwith- 
standing the award of a general balance. 
That such an opinion would be affirmed by 
a superior tribunal, is far from being cer- 
tain. It is, however, my opinion. But to go 
beyond the award, either to charge the ad- 
ministrator, or the person who claims un- 
der it, the award itself must be controverted 
by the pleadings in the cause,- and the ob- 
jections to it distinctly stated. In the pres- 
ent instance, this has not been done. The 
bill relies on the award, and the answer nei- 
ther contests it, nor alleges any claim on 
the part of Hunter's estate, which had not 
been submitted to and decided by the ref- 
erees. In such a case, the award must be 
considered as a complete adjustment of the 
affairs of the two estates, up to the time 
when it was given. 

3. Upon this reasoning, the third exception 
must also be sustained. This exception re- 
fers to the sale of a final settlement cer- 
tificate, by Vernon, as executor of James 
Hunter, much below par, which is alleged 
by the plaintiff to have been sold for the 
highest market price, and that the sale was 
necessary in a course of administration. The 
plaintiff farther insists, that all inquiry with 
regard to it is precluded by the award. Up- 



on this exception, however, it may not be 
improper to add, that if the sale of the cer- 
tificate was really necessary in a course of 
administration, there can be no doubt of the 
power of the administrator to sell it. It can- 
not be tendered in payment, and can only be 
converted into specie by a sale. In this, it 
differs from a bond, which may be put in 
suit, and payment coerced. An executor, 
however, ought to be well satisfied of the 
necessity, before he sells a. certificate at a 
price greatly below its nominal value. 

Upon the point of necessity, no evidence 
is furnished, except what may be found in 
the commissioner's report. He states that 
the sale was not necessary, and that no ac- 
count of it was laid before the arbiters. 
These facts would be very material,' if the 
pleadings were such as to bring the award, 
or the accounts existing before its rendition, 
into controversy. The other exceptions are 
chiefly to debits against Abner Vernon, in 
his accounts with Hunter's estate, for debts 
due to that estate, and supposed to have 
been lost through the negligence of Abner 
Vernon, and for payments made on account 
of that estate, as is supposed, improperly. 
The testimony on which these charges are 
made, is not laid before the court. It might,, 
perhaps, be taken as sufficient to support 
them, since no exception was made to it be- 
fore the commissioner. But this inquiry is 
also precluded by the state of the pleadings. 

The exceptions are sustained, and the re- 
port set aside. 

The equity suggested in the bill, in con- 
sequence of a deficiency in the quantity of 
land sold, will next be considered. The land 
was sold under a decree of this court, di- 
recting commissioners, therein appointed, to 
sell the lands whereof James Hunter died 
seized and possessed, and which remained 
unsold by his executors. Acting imder this 
decree, the commissioners sold .a tract of 
'•land called the marsh tract, which had been 
purchased of three different persons by 
James Hunter. At the sale, they exhibited 
the title papers, which expressed the quan- 
tity of 1120 acres, and sold the land contain- 
ed in those deeds by the acre; declaring, 
however, that they undertook neither for 
quantity nor title, and that the purchaser 
would buy at his own risk. It is now stated, 
that under one deed, that made by Reuben' 
Wright, for 420 acres, James Hunter was 
not entitled to, nor ever in possession of, a 
single acre. That 39 acres, part of the land 
conveyed by a different person to Hunter, 
were surrendered by one of the executors, in 
an adjustment of boundary made with one 
Wyckoff. That there is also a deficiency of 
50 acres for land under the third deed. If 
the land sold had existed, but had not meas- 
ured 1120 acres, the plaintiff admits that he 
would have had no right to apply for the in- 
terposition of this court. By consent, the 
quantity specified in the deeds was substi- 
tuted for the quantity which the tracts might 
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contain in survey, and the survey was dis- 
pensed with. But had it been known to this 
court, that nothing was held under Wright's 
■deed, this court would not have authorised 
a sale of it. In fact, the terms of the order 
•do not authorise such a sale. Had the fact 
"been known to the commissioners, they could 
not have offered it for sale. It is, then, a 
sale made without authority, or by mistake. 
Had the truth of the case been reported to 
this court before a conveyance, the justice of 
the case would have imperiously demanded, 
that the mistake should be corrected, either 
by setting aside the sale altogether, or so 
much of it as was improperly made, as cir- 
cumstances might require. A court could 
not tolerate such an imposition, practised, in 
fact, by itself. The conveyance having been 
made, the doubt is, whether the relief prayed 
for shall be granted unconditionally, or on 
■conditions. If it had appeared that the land 
sold so far below its value, as to justify a 
suspicion that the purchaser took into his 
estimate this deficiency in the quantity, I 
should be much inclined to require that 
things should stand as they are, unless the 
purchaser would consent to vacate the con- 
tract. But this being neither alleged nor 
proved, cannot be presumed. The court, 
therefore, will enjoin the bond given for the 
purchase money, to the extent of the deficien- 
■cy in the land. 

Decree. 1st. That the report ought to be 
set aside. 2d. That the plaintiffs are enti- 
tled to a deduction as to so much of the pur- 
chase-money for the land sold them by the 
■defendants, as is equal to the deficiency in 
the quantity of the said land. One of the 
commissioners of the court, is ordered to 
state and report to the com-t, the amount and 
nature of the deficiencies in the said lands, 
with the comparative value of such deficien- 
•cies at the time of the sale, and the amount 
which ought to be deducted from the piu'- 
■chase-money on account of those deficiencies, 
agreeably to the foregoing opinion. Leave 
given to the defendants to amend their an- 
swer in the cause, and to the representatives 
■of John Backhouse, who claim to be cred- 
itors of James Htmter, to file their cross bill 
in this suit, and to assert any claim they may 
have against any of the parties. 
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STROHM V. UNITED STATES. 

[Taney, 413.] i 

Circuit Court, D. Maryland. April Term, 
1840. 

Ji'oRPEiTUKE — Vessel Boilt von Slave-Tuade — 
Guilty Knowledge — Act of Congress. 

1. Construction of the act of congress, passed 
20th April, 1818, e. 91, in relation to the slave- 
trade [3 Stat. 450J. 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.} 
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2. The appellant built and fitted oiit two ves- 
sels at Baltimore, for a Portuguese mei-cbant 
named De Sylva, member of a mercantile housf 
at Bahia, and residing in Cuba; they were built 
under the superintendence of two men sent to 
Baltimore for that purpose from Havana, and 
who were to have command of the two vessels 
when built; De Sylva placed $14,000 in the 
hands of the appellant, his factor, in Baltimore, 
to be applied towards the construction of the 
vessels, and offered to pay any further sum 
that might be required. "When the first of 
these vessels, called the Anne, was ready for 
sea, she was registered as the appellant's own 
property, and the usual oath of ownership taken 
by him at the custom house; as soon as she 
was so registered, she was seized by the col- 
lector, and proceedings were instituted against 
her in the district court, under the second sec- 
tion of the act of congress, passed 20th April, 
1818, c. 91, on the ground that she was fitted 
out for the slave-trade, and the appellant ap- 
peared to these proceedings as her claimant; it 
was proved on the trial, that she was built and 
fitted out for the slave-trade, and that the ap- 
pellant knew she was intended to be so employ- 
ed: Held, that as the contracts for building the 
vessels, were made with the appellant, and the 
bills and expenses paid by him, as factor for De 
Sylva, the vessels must be regarded as built, fit- 
ted out and equipped by him, as factor for De 
Sylva, in the sense in which those words are 
used in the act of congress. 

3. If the guilty purpose was entertained by 
the owner for whom the vessel was built or 
equipped, it is immaterial, whether the person 
who builds her or equips her, as factor or mas- 
ter, was apprised of it or not. 

4. In order to work a forfeiture, a criminal 
intent must exist in the mind of the party who 
is lawfully entitled to direct the employment of 
the vessel; if the owner places the vessel un- 
der the control of a factor or master, who builds 
or equips her, with that unlawful intention, 
having at the time authority from the owner to 
direct the employment of the vessel, the offence 
described by the law is committed, and the ves- 
sel is liable to the penalty. 

5. As the factor or master derives his author- 
lity over the vessel from the owner, she is, iu 
their hands, responsible as fully, for any viola- 
tion of law, as if the owner were present and 
directed it. 

6. The fair construction of the act of con- 
gress is, that where the criminal purpose is 
proved to exist in the owner, or in the factor or 
master, who has the direction of the vessel at 
the time she is built or fitted out, the forfeiture 
attaches; and if the owner entertained the pur- 
pose, or the factor or the master, having at the 
'time the control and direction of the vessel, the 
purpose of either one of the three being proved, 
it is not necessary to bring home the knowledge 
or purpose to either of the other two. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

In admiralty. This was an appeal from 
the decree of the district court, condemning 
the above-named vessel, upon the ground 
that she was built, fitted out and equipped, 
at the port of Baltimore, for the purpose of 
being employed in the slave-trade. The ves- 
sel was seized and proceeded against under 
the second section of the act of the 20th of 
April, 1818, c. 91. It appeared from the evi- 
dence, that this schooner (together with an- 
other of a like description built at the same 
time), was built for a Portuguese merchant, 
named De Sylva, who was a partner of a 
mercantile house established at Bahia, in 
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South America; Tjut De Sylva himself gen- 
erally resided in Cuba. The two vessels 
■were huilt under the superintendence of two 
men who were sent to Baltimore for that 
purpose, from Havana, by De Sylva; one of 
these men was a Spaniard and the other a 
Portuguese; and it appeared from the letters 
of De Sylva, introducing them to his factor, 
thit they were to have the command of these 
schooners, as masters in the service, when 
the vessels were finished. The contracts for 
the building and equipping these vessels 
were made by [John F.] Sti-ohm & Co., mer- 
chants of Baltimore; who were the factors 
of De Sylva, and in whose hands he placed 
?14.000, to be applied towards the building 
and equipping of the vessels, with an offer 
to pay anything further that might be 
found necessaiy to complete them. When 
the Anne was finished and equipped, and 
ready to sail, she was registered by Strohm 
& Co., ns their own property; and the usual 
oath of ownership was taken by Sti-ohm, at 
the custom-house, in order to obtain for her 
American papers. As soon as Strohm thus 
registered hei*, she was seized by the col- 
lector, and the proper iufonnation lodged 
against her with the district-attorney; after 
some evident hesitation and wavering on 
the part of Strohm & Co., they appeared in 
court and claimed the schooner, and denied 
that she was built for the purpose of being 
employed in the slave-trade; and appealed 
from the decree of the district court con- 
demning the vessel. 

The counsel for the appellant contended, 
1st, that there was no sufficient evidence to 
prove that the vessel was built or equipped 
for the slave-trade: 2d, that If De Sylva in- 
tended to employ her in the slave-trade, there 
was not sufiicient evidence to show that 
Strohm & Co, knew it: and 3d, that the 
schooner having been built and equipped by 
Strohm & Co., as factors, she was not liable 
to condemnation, unless Strohm & Co. built 
or equipped her for the pui-pose of being em- 
ployed in the slave-trade, and that the guilty 
purpose must be entertained by the party 
who builds or equips the vessel, in order to 
subject her to forfeiture. 

.T. Glenn and II. .Tohnson, for appellant. 
N. ■\^''illiams, Dist. Atty., for appellee. 

TANEY, Circuit Justice, said, that upon 
the two first points above stated, it was 
very clear that the Anne was built for the 
slave-trade, and tliat Strohm & Co. knew it, 
and he then entered into a particulai' exam- 
ination of the testimony, to show that it es- 
tablished the fact beyond a reasonable doubt. 

In relation to the 3d point, he said, it was 
true, that the vessel -vyas built, fitted out and 
equipped by Strohm & Co. as factors, and 
not by De Sylva himself as owner, nor by 
the two men, as masters, who superintend- 
ed the building. The contracts were made 
with Sti-ohm & Co., and the bills and ex- 
23fed,cas.— 16 



penses paid by them, as factors for De Syl- 
va, and the schooner^ must therefore -be re- 
garded as built, fitted out and equipped by 
them, as factors, in the sense in which these 
words are used in the act of congress. But 
as the court was satisfied, upon the evi- 
dence, that Strohm & Co. knew the vessel 
was intended to the slave-trade, and built 
her for that purpose, she was liable to for- 
feiture, even upon the construction of the 
act of congress contended for by appellant. 

The court were, however, of opinion that, 
if Strohm & Co. had been ignorant of the 
purpose for which De Sylva procured the 
schooner to be built, it would make no dif- 
ference. If the guilty purpose was enter- 
tained by tlie owner, for whom the vessel 
was built or equipped, it is immaterial 
whether the person who builds her or equips 
her, as factor or master, was apprised of it 
or not. Upon any other construction the 
law would be nugatory; for it would be 
veiT easy for the foreign owner who, 
through a factor or a master, procured a 
vessel to be built or equipped for the slave- 
trade, in a port of the United States, to con- 
ceal from them any positive knowledge of 
the uses for which the vessel was intended. 
In general, the purpose of employing the 
vessel in iiie slave-trade, can exist only in 
the mind of the owner, for he has the power 
to control her movements; and if he pro- 
cured her to be built or equipped for such 
a purpose, she is liable to forfeiture, al- 
though the factor or master, through whom 
the work was done, knew nothing of her 
destination. In order to work a forfeiture, 
a criminal intent must exist in the mind of 
the pai-ty who is lawfully entitled to direct 
the employment of the vessel; this the own- 
er may always do; but if he places her un- 
der the control of a factor or master, who 
builds or equips her with that unlawful in- 
tention, having at the time authority from 
the owner to direct the employment of the 
vessel, the offence described by the law is 
committed, and the vessel is liable to tlie 
penalty. And Inasmuch as the factor or 
master obtains his authority over the vessel 
from the owner, she is, in their hands, re- 
sponsible as fully for any violation of law, 
as if the owner were present and directed it. 
Indeed, it might well happen, when the 
owner resided in a foreign counti'y, that 
the unlawful purpose of the master or fac- 
tor could be abundantly proved, while it 
would be impossible to offer any evidence of 
the knowledge of the owner. 

The fair construction of the act of con- 
gress is this: that where the criminal pur- 
pose is proved to exist in the owner, or in 
the factor or master, who has the direction 
of the vessel at the time she is built or 
fitted out, the forfeitux*e attaches; and if 
the owner entertained the purpose, or the 
factor, or the master, having at the time the 
control and direction of the vessel, the pur- 
pose of either one of the three being proved, 
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as above-mentioned, it is not necessary to 
bring liome the knowledge or purpose to 
eitlier of the other two; the pui'pose of 
either, one of them, as above stated, would 
subject the vessel to forfeiture. Here, how- 
ever, it is clearly established by the evi- 
dence, that the owner, the factor and the 
master, all had a perfect knowledge of the 
unlawful purposes for which the Anne was 
built and fitted out: and in either view, 
therefore, of the construction of the act of 
congress, she must be condemned. 

The decree of the district court is, there- 
fore, affirmed with costs. 



Case Wo. 13,540. 

The STROMLESS. 

The C. E. PAGE. 

[1 Lowell, 153.] 1 

District Court, D. Massachusetts. April, 1867. 

Collision — Guogsded Vessel — Dehukkage — 

PllESCMPTlOVS. 

1. Where a schooner had grounded in tlie en- 
trance to a dock, and a brig that was ready 
for sea undertook to haul by her after her offi- 
cers were warned that there was not room 
enough, and became jammed, and both vessels 
were injured; held, the brig was solelj' to blame. 

2. Demurrage is allowed in cases of collision 
for the time the injured vessel is necessarily 
(htained, if she has lost employment. 

[See The Baltic, Case No. 824.] 

3. A coasting schooner (collier) during the 
busy season may be presumed to have lost em- 
ployment. 

In admiralty. 

J. 0. Dodge, for ownera of the 0. E. Page. 
G. O. Shattuck, for owners of the Stromless. 

LOWELL, District Judge. Cross-libels for 
damage to the schooner G. E. Page and the 
brig Stromless. In August, 1865, the schooner 
arrived at Boston with a cargo of coal, and 
attempted to haul in to Robbins's wharf. The 
dock which divides this wharf from French's 
wharf, which is next it on the south, narrows 
towards the harbor. The brig was lying near 
the end of French's wharf taking in ballast, 
and the people of the schooner were apprehen- 
sive that there was not room to pass, and ask- 
ed to have the brig hauled up the dock a 
short distance, which was done. The schooner 
then attempted to haul in, but grounded in the 
narrowest part of the dock and stuck fast. 
The brig being soon after ready to go out ti-ied 
to haul by, but was jammed between the 
schooner and the whai^, and when the tide 
fell both vessels were somewhat damaged. 
The mate of the brig was warned that there 
was not room enough, and knew that the 
schooner was aground. 

LOWELL, District Judge. The grounding 
of the schooner appears to have been an ordi- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



nary accident of navigation, and one which 
had no direct tendency to cause the collision, 
because tlie officers of the brig were fully 
warned of it, and undertook to pass notwith- 
standing. However provoking the delay may 
have been, the brig, under these circmnstan- 
ces, went forward at her pei-il, and must bear 
all the loss, which, fortunately, is not large. 

Demurrage is the principal item of the dam- 
ages, and it is shown that three days were nec- 
essary for making the repaii-s. The rule is 
to ^ve demurrage if the vessel has lost em- 
ployment; and it seems a fair matter of infer- 
ence that a coasting vessel of tbis character 
would obtain freights during the bu^y season 
of the year. We have no fixed measure of so 
much a ton for each day's delay, and I must 
rely on the evidence in every case, which in 
this points to forty dollars a day for this 
schooner. Damage pronounced for. 



Case KTo. 13,541. 

STRONG V. CERTAIN QUANTITY OP 
WHEAT. 

[2 Amer. Law Reg. (N. S.) 287; 4 West. Law 
Month. 82.J 

District Court, N. D. New York. 18G3.i 

Demurrage — Delivering at Another Fort — 
Custom — Bill of Lading — Freigut. 

1. A carrier, finding, on his arrival at the end 
of his portion of the route, that an unusual 
press of business there would prevent his de- 
livery of his freight for several days, is not 
thereby justified in taking tlie goods to another 
place and forwarding them from there to the 
consignees. 

2. A cargo was shipped to a certain port, to 
be tliere forwarded by railroad to the con- 
signees. The master of the vessel, after wait- 
ing two days and finding that his vessel could 
not be discharged for several days more, sailed 
to another port in the same state, and dischar- 
ged his cargo there: Held, that his claim for 
demurrage at the first port could not be allow- 
ed. 

3. The custom of the lake ports, that on the 
failure of the consignees to provide for the de- 
livery of the property consigned to them for 
twenty-four hours after the report of its arrival, 
the master of the vessel was entitled to store 
the freight subject to charges at the nearest 
port, would not be a reasonable custom at Port 
Colborne, where there was no facility for the 
discharge of the cargo except at one place, and 
there was some proof of the custom of the port 
for vessels to wait their turn at that place. 

4. Though the charter-party is ordinarily the 
controlling evidence of the contract as to every- 
thing clearly expressed therein, and bills of lad- 
ing are often regarded as little more than evi- 
dence of the shipping and receipt of the cargo, 
yet, where the charter-party is not proved, or 
where it makes no provision in regard to the 
consignee or mode of delivery, the bills of lad- 
ing become the proper and controlling evidence, 
in whole or in part, of the contract. 

5. Freight is usually payable when it has 
been fully earned by the safe carriage and right 
delivery of the cargo. 

1 [Affirmed by circuit court; case unreported. 
Decree of circuit court aflirmed by supreme 
court in 3 Wall. (70 U. S.) 225.] 
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[This was a libel for freight and demurrage 
by Heman Norton Strong against a certain 
quantity of wheat, the cargo of the Convoy; 
Frederick T. Carrington and ■William J. Pres- 
ton, claimantsj 

HALL, District Judge. The libel in this 
case was filed to compel the payment of 
freight, on the cargo proceeded against, from 
Chicago to Port Colborne, and thence to Buf- 
falo; demurrage for two days' detention at 
Port Colborne; and sundry expenses incur- 
red by the unlading, storage, and insurance of 
the cargo at Biiffaio. 

The bills of lading for the cargo were in 
the following form: — 

"Chicago, August 18, 1860, 
"Shipped in good order and condition, by E. 
G. Wolcott, on board the schooner Convoy, 
of • , whereof is master, the follow- 
ing articles, marked and numbered as in the 
margin, to be delivered in like good order and 
condition (the dangers of navigation only ex- 
cepted) unto consignees as per margin, or to 
his or their assigns. Freight and charges to 
be paid as noted below, upon the actual and 
complete delivery of the said goods and 
freight to said consignees or their assigns. 
In witness whereof the master of said vessel 
hath affirmed unto three bills of lading all 
of this tenor and date, one of which being ac- 
complished the others to stand void. 



10.014 35-00 Bnshpls No. 1 
Sprins Wheat (IC.OW 35). 

Freifiht to Port Colborne 
eiRht and one-hall cents 
per bushel. 



ACa 

J. H. Burch & Co. 
Caro 
Carrineton & Preston, 

Oawewo, N. T. 

via 

Welland Railway Irotn Port 

Colborne to Port Diil- 

honsle, thence by sail or 

steam vessel to Oawego." 

The bill of lading copied above was signed 
by E. G. Wolcott as agent of the shippers; 
and three other copies were signed by the 
master of the Convoy. The copy of the bill 
of lading annexed to the answer of the claim- 
ant is in substance the same, except that the 
name of "Alex. McKirdy," as master, Is in- 
serted in the body of the bill, that the name 
of "Alex. McKirdy" is signed at the bottom, 
and that under tliat signature is the follow- 
ing entry: "Freight from Port Colborne to 
Oswego four and one-half (4^ cents per 
bushel— to be shipped from Dalhousie by 
steam or sail vessel classing not below stand- 
ard. Dangers of navigation excepted. For 
Welland Railway, "Walker & Brother, Agis." 
There is no proof in regard to this entry, and 
it does not appear that at the time of the exe- 
cution of the bills of lading, the agent or 
master of the Convoy knew that any special 
contract had been made for the transportation 
of the cargo of the Convoy over the Welland 
Railway. It must therefore be assumed that 
their knowledge of the final destination of 
the cargo, and of the mode of its transporta- 
tion from Port Colborne, via the "Welland 
Railway, to Oswego, was wholly derived from 
the entries in the bill of lading, so signed by 



the agent of the shipper, and similar biFs of 
lading signed by the master of the Convoy. 
The Convoy, with her cargo on board, reach- 
ed the western terminus of the Welland Rail- 
way, at Port Colborne, on Lake Erie, on the 
28th of August, 1860, between 9 and 10 
o'clock in the evening. The next morning 
her arrival was reported to the agents of the 
Welland Railway Company, and, during that 
day and the next, the master of the schooner 
and the agent of her owner several times 
desired the agents of the company to dis- 
charge the vessel, or to fix some specific time 
for her discharge. The agents of the railway 
company declined to do either; stating that 
they could discharge vessels only in the order 
of their arrival, and that the Convoy should 
be discharged in her turn, as soon as the other 
vessels which had arrived before her and 
were then awaiting their turn could be dis- 
charged. There was an unusual and ex- 
traordinary press of business at the Welland 
Railway Company's elevator at Port Col- 
borne, and though vessels were discharged as 
rapidly as the capacity of the elevator and 
railway would permit, there was at that time 
an accumulation of vessels and consequent 
delay in their discharge. There was no other 
elevator or place of storage at Port Colborne, 
and if the Convoy was to be discharged there 
she would necessarily be discharged at the 
elevator of the railway company, or by hand 
labor. If discharged by hand labor, there 
was no means of storing the cargo there; and 
it would have been exposed to injury and 
loss. When the Convoy anived there were 
twelve or thirteen vessels waiting to be dis- 
charged, and as two vessels were usually dis- 
charged in each ^enty-four hours, the Con- 
voy, if she had been discharged in turn, would 
have been discharged on the sixth or seventh 
day after her arrival— or about the 4th day 
of September. There was no agent of the 
consignees at Port Colborne, but there was 
telegraphic communication between Port Col- 
borne and Oswego, where the consignees re- 
sided. No instructions were asked of the con- 
signees and no information was sent them 
by the master of the Convoy, who, with his 
vessel, remained at Port Colborne until the 
afternoon of the 30th of August He then 
sailed for Buffalo, which was the nearest port 
at which storage for the wheat could be ob- 
tained. The Convoy reached Buffalo the 
same evening, and the next day discharged 
her cargo at an elevator, her master taking a 
receipt for the wheat to be delivered to his 
order. 

The day after the cargo was discharged the 
libellant, as owner of the Convoy, sent a tele- 
gi-am from Buffalo to the consignees at Os- 
wego, in the following terms: "Buffalo, Sept 
1, 1860. To Carrington & Preston: Obliged 
to store cargo Convoy ip the Hatch Elevator 
in this city. -Shall libel cargo for freight, de- 
mxu'rage at Port Colborne, and freight and 
charges here, unless settled immediately. An- 
swer. H. N. Strong, Owner Convoy." On 
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the receipt of this telegram the claimants de- 
spatched an agent to Buffalo, Tvho offered to 
pay freight to Port Colborne and fifty or one 
hundred dollars in addition, but the libellant 
demanded $300 in addition to the freight pro- 
vided for on the bill of lading. No settle- 
ment was made, and on the 5th of September, 
1860, the libel in this ease was filed. 

On the hearing it was insisted, on behalf 
of the libellants, that the Convoy was char- 
tered for the trip from Chicago to Port Col- 
borne, to carry the wheat which constituted 
hei' cargo; that the bill of lading, subse- 
quently executed, was therefore to be regard- 
ed only as a mere receipt for the wheat; that 
the charter-party, and not the bill of lading, 
was to be looked to as containing the eon- 
tract of affreightment between the parties; 
and that if there was anything in the bill 
of lading to prevent the reeovei-y of freight 
immediately on delivery of the cargo at Port 
Colborne, or relifeve the owners of the cargo 
from the duty of receiving it Uiere on the 
vessel's an-ival, the bill of lading ought to be 
reformed so as to make it con-espond with 
the alleged charter-party. The libellants al- 
so offered and gave (subject to the claimants' 
objection) proof of the custom of the lake 
ports in respect to the disposition to be made 
of freight when the consignee does not pro- 
vide for its reception within twentj^-four 
hours after he is informed of its arrival. 
This evidence will be more particularly de- 
tailed hereafter, and its effect considered. 

The allegations of the libel, so far as they 
relate to the alleged charter of the Convoy, 
are, in substance, that on the 18th day of 
August, ISGO, E. G. Wolcott, the agent of 
the owners of this cargo, ^shipped, and the 
master and owner of the Convoy received on 
board that vessel, the wheat before men- 
tioned, which the shipper agreed should be 
carried, and which the said schooner, master 
and owner, agreed said schooner should car- 
i-y from Chicago, aforesaid, to Port Colborne, 
in Canada, for the freight mentioned in a 
bill of lading, which was on the said last- 
mentioned day duly executed and delivered 
in triplicate; that it was agreed that said 
wheat should, pursuant to said bill of lading 
and contitict, be caiTied to and delivered at 
Port Colborne. and that all the parties to 
such bill of lading and contract of affreight- 
ment (except said schooner, master and own- 
er) agreed that they would receive the said 
cargo from the said schooner on her arrival 
at said Port Colborne, and would then and 
there relieve the said schooner therefrom, 
and pay the freight thereon from Chicago to 
Port Colborne aforesaid, and also, that the 
said schooner, master and owner did not, nor 
did any or either of them, ever, in fact, agree 
to carry said property from said Chicago to any 
other place than said Port Colborne, but did 
agree to cany said wheat from said Chicago to 
said Port Colborne, and there deliver the same 
—as the same as aforesaid was agreed to be 
received — to be carried from thence as in 



said bill of lading mentioned. The libel also 
further alleges that if the said bill of lading 
expressed any other or different agreement, 
the same was so expressed by mistake, and 
it prayed that the same— the said bill of lad- 
ing—might be reformed and altered to con- 
form to the contract of affreightment as 
aforesaid made. 

The only evidence to sustain the allegation 
that there was a contract of charter prior 
. to and independent of the contract evidenced 
by the bill of lading, is to be found in the 
deposition of Mr. Goodnow, the agent of the 
libellant, and the deposition of Mr. Wolcott, 
the agent of the claimants, by and between 
whom the arrangements for the carriage of 
the wheat were made. The agent of the li- 
bellant says: "On or about the 18th day of 
August, A. D. 18G0, I, as agent of H. i^J. 
Strong, chartered the schooner Convoy, 
which was then at the port of Chicago, to 
Mr. E. G. "Wolcott, a commission merchant on 
South Water street, Chicago, Illinois, to ear- 
ly a cargo of wheat from Chicago to Port 
Colborne, in Canada, at eight and one-half 
cents per bushel freight. This is the cai-go 
now in controversy in this suit. At the time 
of making said contract, or charter, no other 
destination or port was named but Port Col- 
borne. Mr. Wolcott made out some bills of 
lading for me, leaving the number of bushels 
of wheat blank for the captain to sign, as she 
would not be loaded until after office houi-s. 
The captain signed the bills of lading and 
I took them to the office of Mr. Wolcott, the 
next morning. The bills of lading signed by 
the captain were three in number. The 
fourth bill of lading annexed to the deposi- 
tion as exhibit A, is signed by the shipper, 
E. G. Wolcott, and is an exact copy of the 
three bills of lading signed by the captain, 
with the exception of the names of the sign- 
ers. At the time the cargo was shipped and 
the bills of lading were signed, there was 
no contract or any other understanding of 
whatever kind for the transportation of the 
cai'go to Oswego or any other port. It was 
only from Chicago to Port Colborae that said 
contract was made for." The agent of the 
claimant says: "I contracted with ilr. Good- 
now for the schooner C^onvoy, about the IStli 
of August, 1860. to take a cargo of wheat 
from Chicago to Port Colborne, and I think 
I made a contract with one of the Mr. Walk- 
ers to take it from there through to Oswego. 
T\'alker was agent of the AVelland Railway 
Company." * * * "jiy only conversation 
or understanding with Mr. Goodnow was in 
relation to Port Colborne only, and that was 
the contract made with Goodnow, from Chi- 
cago to Port Colborne." 

There is nothing in this testimony or in 
the other testimony in the case to justify this 
court in disregarding or modifying the con- 
tract evidenced by the bill of lading. There 
was probably a simple agreement that the 
vessel should take a cargo of wheat to Port 
Colborne at Sy^ cents per bushel. Leaving 
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the details of the contract to l)e determinecl 
hy tlie custom and usages of shippers, mas- 
tei"s, and vessel-owners, at Chicago, and look- 
ing to the execution of a bill of lading as the 
final evidence of the tei-nis of the contract; 
or it may he that the bills of lading -which 
were prepared with a blank for inserting the ^ 
quantity of wheat, after the cargo was put' 
on board and tlie quantity ascertained, were 
prepared at the time of the first agreement 
as evidence of the contract agreed. to by the 
agents of the parties. This testimony of the 
agents of the parties should not therefore 
control or affect the bill of lading in this 
cause. 

It is true that bills of lading, signed by 
the master of a vessel, under a charter-party 
for the voyage, ai'e often regarded as little 
more than evidence of the shipping and re- 
ceipt of the cargo, and that the charter-party 
is ordinarily the controlling conti'act as to 
all the terms or provisions clearly expressed 
therein. Pars. Mar. Law, 240, 241. But 
where a written charter-party makes no pro- 
vision in regard to the consignee or mode 
of delivery, the bills of lading, which supply 
the omission, cannot be deemed inoperative 
and invalid, because of the pre-existing char- 
ter-party. But in this case there is no evi- 
dence of a chai-ter-partj'. If the cargo had 
been lost or damaged prior to its arrival at 
Port Colborne, the liability of the owners of 
the Convoy would not have been that of 
bailees to transport for hire, under a charter- 
party— who are only bound to the use of 
ordinary skill and care;— but tlie greater and 
more stringent liability of shipowners and 
carriers. The conti-act made by the agents 
of the parties was a contract for the carriage 
of the wheat, not the charter of the Convoy; 
and the bill of lading is, therefore, the proper 
and conti'oUing evidence of the conti-act. 

The bill of lading shows that the Convoy 
was to carry the wheat only to Port Col- 
borne; at least this is apparent when the 
terms of the bill of lading are considered in 
connection with the proof that if the wheat 
was ti'ansported to Oswego, via the Welland 
Railway, it must necessai'ily leave the ves- 
sel at Port Colborne. The parties who made 
the contract knew this. They stipulated for 
the freight to Port Colborne only; they pro- 
vided for a different mode of transportation 
beyond; and they knew that on the arrival 
of the vessel at Port Colborne, she would, 
in the ordinai*y course, and according to the 
custom of that port, be discharged at the 
elevator of the Welland Railway Company. 
The master who signed the bill of lading 
had been at that port frequently, and he, 
knew that the wheat, if discharged there and 
sent forward by the Welland Railway, must 
necessarily be delivered at that elevator, 
unless the tedious and expensive process of 
unloading by hand labor was adopted. 

Doubtless both parties expected and in- 
tended the vessel should be discharged at 
the elevator. The shipper did not expect 



that the cargo would be delayed by the slow 
process of discharging the wheat by manual 
labor, and the shipowner did not expect to 
incur the expense of manual labor for that 
pui-pose. The Welland Railw^ay Company 
was one of the carriers on a portion of the 
line of transportation over which the wheal 
was intended to pass (as appeared upon the 
face of the bill of lading signed by the mas- 
ter under the inspection of the agent of the 
I Convoy), and both parties expected that the 
rail'n'ay company would receive and transport 
the cargo of the Convoy over their road. They 
equally relied on the ability of the railway 
company to receive and forward the cargo 
without delay; and they doubtless were equal- 
ly disappointed when it was found that in 
consequence of an unusual and extraordinary 
press of business, at Port Corborne, several 
days must elapse after the aiTival of the ves- 
sel before she could be discharged. 

The testimony shows that the milway com- 
pany discharged the vessels at Port Colborne 
in their turn, accoixling to the order of their 
arrival, and as rapidly as their means would 
allow; that the Convoy would have been dis- 
charged in her turn, as soon as all other ves- 
sels waiting for their discharge at the time 
of her arrival, had been discharged; and that 
she would have been so discharged in from 
six to eight days after her anival. She remain- 
ed at Port Colborne two days and three nights, 
for which her owner now claims $150 demur- 
rage, and then, there being no means of im- 
mediately storing her cargo at Port Colborne, 
she came to Buffalo and put it in store in this 
city. 

In determining the rights of these parties in 
regard to the disposition of the cai-go of the 
Convoy, under the conti-act evidenced by the 
bills of lading and the peculiar circumstances 
of this case, it is proper here to consider the 
proof of the custom of the lake ports, which 
it was insisted justified the course taken by 
the master of the Convoy. The libellant's wit- 
nesses stated in substance, that it was the 
custom of many of the lake ports— and so far 
as they Imew at all of them— for the master 
of a vesssel to report her arrival with freight, 
and to allow the consignees twenty-fom* hours 
to provide for the deUvery and receipt of the 
property consigned to them, and that if the 
consignees were not, at the end of that time, 
prepared to receive the freight, the master of 
the vessel was entitled to store it, subject to 
charges, at the nearest point. It was not, how- 
ever, stated by these witnesses, that they 
could mention any ease where a vessel had left 
the port of destination, under such a custom. 
The agent of the libellant admitted he could 
not do so, and that the information he had in 
regard to the custom at Port Colborne was, 
that it was there the custom for vessels to wait 
their turn to be discharged. 

It is true that in the absence of express 
agreement, the duty of the master in the deliv- 
ery of freight must necessarily be determined 
by the custom which regulates the mode of de- 
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livery at the port of discharge. In the absence 
of express contract, the parties are presumed 
to have contemplated a delivery according to 
the established custom. And proof of a cus- 
tom prevailing at most of the ports on the 
Great Lakes, without any countervailing proof 
in respect to the other ports, might be suflGL- 
cient proof of the custom, at other ports on the 
same lakes, under similar circumstances. If 
there was no reason for presiiming the exist- 
ence of a different custom, the general usages 
and customs of the lake ports might, in the 
absence of all proof in respect to the particular 
port, be presumed to prevail there also; but 
in this case there is some proof of a different 
custom at Port Coiborne,— a custom to dis- 
charge vessels in the order of their arrival. 
Port Coiborne, as a commercial port, is vei'y 
different from the other lake ports, and the 
custom proved which is reasonable and proper 
at other ports, is not likely to be adopted at 
that port. Considering the peculiar character 
of the port and of its business, and especially 
the fact that it has no facilities for dischar- 
ging vessels or storing their cargoes, except 
such as are furnished by the elevator of the 
Welland Railway Company, no custom except 
for vessels to wait their turn can be considered 
as just or reasonable; and no other custom can, 
imder the proofs in this case, be considered 
as having been within the contemplation of the 
parties by whom the contract of affreightment 
in this case was made. The master of the 
Convoy and the agent of her owner knew, as 
well as the shipper and owned of the cargo, 
what means of discharging the vessel were 
to be found at Port Coiborne, and if, when the 
contract of affreightment was proposed, they 
were unwilling to take the danger of delay 
consequent upon this mode of discharging this 
vessel, they should have provided against it 
by stipulating for demurrage. 

I am therefore of the opinion that the master 
of the Convoy was bound to dehver his cargo 
to the Welland Railway Company, and to wait 
his turn for the delivery of his vessel. But if 
the master of the Convoy was not bound to 
remain at Port Coiborne until his vessel could 
be discharged in its order, he did not do what 
he ought to have done, before taking the cargo 
to Buffalo and there storing it. There was 
telegraphic communication between Port Coi- 
borne and Oswego, where the consignees of 
the wheat resided, and during the time he re- 
mained at Port Coiborne information of the 
delay and its cause could probably have been 
sent to the consignees, and their instructions 
received in return. The consignees might 
have offered a fair demurrage or have given 
special instructions for the disposition of the 
wheat; and it was the duty of the master to 
endeavor to communicate with the consignees, 
when it was probable that their instructions 
could be readily obtained. If, when a cargo 
reaches the port of destination at the residence 
of the consignee (who is presumed to know 
that his interests will require attention on its 
arilval), the shipmaster, in the absence of any 



particular custom, is bound to use due dili- 
gence to find the consignee and obtain his 
instractions, before he assumes to put the cargo 
in store, on the gi-ound that no other, proper 
delivery can be made, it would seem to be 
more clearly his duty to use due diligence to 
^obtain the consignee's instructions, in regard 
to the disposition of the cargo, where the diffi- 
culty in carrying out his conti:act of affreight- 
ment, as originally contemplated, arises at an 
intermediate port, where the consignees were 
not expected to be present, either in person 
or by their agents. 

The disposition of the cargo by the master 
requires, at all times, the utmost caution on his 
part. He should always bear in mind that 
it is his duty to do all in his power to cany 
out, to the extent of his engagement, the prime 
object of his employment— the forwarding of 
his freight, by the route and means agreed 
upon, to the place of its final destination. It 
is for this purpose that he has been intrusted 
with it, and this purpose he is bound to en- 
deavor to accomplish, by every reasonable and 
practicable effort, until he has delivered his 
freight according to his contract, or such de- 
livery has become entirely impracticable. Even 
at the port of final destination and the presum- 
ed residence of the consignee, he is bound to 
make eveiy reasonable effort to deliver the 
cargo pereonally to the consignee, or in ac- 
cordance with the known and established cus- 
toms of the port; which customs are presumed, 
in the absence of express agreement, to be 
within the contemplation of the parties, and 
to be, by theu* tacit consent, silently introduced 
into the contract of affreightment. If he is 
required to do this at the port of final destina- 
tion and the place of business of the consignee, 
he cannot be required to make less effort to 
perform his contract and protect the interests 
of the absent owner, in an unforeseen emer- 
gency, at an intermediate point, where the 
consignee was not expected to be present, but 
necessarily relied upon the acts of anotjier car- 
rier having exclusive control of the means of 
carriage over a portion of the line of trans- 
portation. Good faith, the interests of com- 
merce, and a wise public iwlicy equally re- 
quire that the master should do all in his power 
to protect the interests of freighters in such 
unforeseen and extraordinary emergencies, and 
the master of the Convoy should not have di- 
verted the wheat of the claimants from the 
line of transportation they had chosen, and 
have thereby subjected it to unusual and un- 
expected charges, and exposed its owners to 
a prosecution for a breach of their contract with 
the "Welland Railway Company, until he had 
attempted by telegraph to communicate with 
the consignees. 

It was contended on the argument that under 
the bill of lading in this case no freight could 
be demanded until the delivery of the wheat 
to the consignees at Oswego, tlie port of final 
destination, but in the view I have taken of tnis 
ease it does not become necessary to decide 
the question. It may possibly be doubtful 
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wbat -vpould tie the true construction of the bill 
of lading independent of any custom;— and also 
whether the custom for the different carriers 
along the same line of transportation, to ad- 
vance to each preceding caniei' all accrued 
freight and charges and receive the goods and 
merchandise, subject to such charges, to be 
collected with their own charges, on delivery 
to the next can-ier or the consignee, has been 
so long and so well established, and so often 
proved in com*t, as to require this court to take 
judicial notice of such custom without proof 
in the particular ease. It is probable that this 
custom was understood by the parties in this 
case, and tliat they intended it should be acted 
upon; and it is most likely tliat it was not in- 
tended or expected that the freight earned by 
the Convoy should either remain unpaid, after 
the delivery of the wheat at Port Golbome, or 
be advanced by the consignees before the wheat 
reached Oswego. All parties doubtless sup- 
posed it would be advanced by the "Welland 
Railway Company, according to the known and 
established custom. 

Independent of the custom and looking to the 
bill of lading alone, I am not prepared to say 
that the consignees were bound to pay freight 
before the wheat arrived at Oswego. Freight 
is usually payable when it has been fully earn- 
ed by the safe carriage and right delivery of 
tlie cargo, and if the biU of ladhig had simply 
provided for the payment of the Convoy's 
fi-eight on delivery, the delivery referred to 
would have been the delivery by her at Port 
Colborne. But such is not the provision in the 
bill of lading. The freight is declared to be 
payable "upon the actual and complete deliv- 
ery of said goods and freight to said consignees 
or their assigns"— and it is clear that the de- 
livery to the consignees was to be at Oswego 
and not at Port Colborne. 

What would have been the effect upon the 
rights of the parties of an absolute refusal on 
the part of the Welland Railway Company to 
receive the wheat or advance the freight of the 
Convoy, and what would have been the duty 
of the master imder such circumstances, it is 
not now necessary to decide, for the railway 
company did neither, and only asked that the 
Convoy should wait her turn, and be dischar- 
ged in her order. The libel is dismissed, with 
costs. 

NOTE. This case, for which we are indebted 
to the courtesy of Judge Hall was decided by him 
in the early part of last year, and taken to the 
circuit court on appeal. At the October session, 
1862, the opinion of that court was delivered brief- 
ly by Mr. Justice Nelson, affirming the decree upon 
tile opinion of Judge Hall in the court below. 
[Case unreported. An appeal was then taken to 
the supreme court, where the decree of the cir- 
cuit court was affirmed. 3 Wall. (70 U. S.) 225.] 
The case was of importance, not only as it affect- 
ed the right of the shipmaster to change the port 
of delivery and forward his freight to the con- 
signees by a route different from that laid down 
in his contract, but also as it involved, to some 
extent, the judicial recognition of customs claim- 
ed to he established at the lake ports. The" par- 
ticular custom alleged was for the master of a 
vessel to report her arrival and allow the con- 
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signees twenty-four hours to provide for the de- 
livery and receipt of the cargo, and in case they 
failed to do so in that time, the master to be en- 
titled to store the freight, subject to charges, at 
the nearest point. The reasonable character of 
such a custom is discussed, though not expressly 
decided upon, the proof having failed to come 
up to the point claimed by the libellant, and 
tiiere being some evidence that the custom of the 
particular port named in the contract was differ- 
ent and was known to all the parties. While 
the general principle is abundantly well settled, 
that the custom of the trade or the usage univer- 
sally attached to the subject-r^atter in the place 
where the contract is made, may be used as evi- 
dence to explain the ambiguities or supply the 
omissions of defective contracts (Add. Cont. 851; 
1 Greenl. Ev. § 292); and though the decisions 
draw a clear line of distinction between a cus- 
tom modifying general contracts, which must 
be long-continued, even from time immemorial, 
and a usage of trade which may he of recent 
origin (Barton v. McKelway, 2 Zab. [22 N. J. 
Law] 165; Ejiowles v. Dow, 2 Fost. [N. H] 
387; Townsend v. Whitby, 5 Har. [Del.] 55). 
yet it is important to bear in mind that even in 
the case of 'mercantile usage this rule was meant 
for a general, uniform, notorious, and reasonable 
course of trade in long-established commercial 
communities, and should be applied with great 
caution to avoid fettering the commerce^ of our 
growing towns by hasty judicial recognition of 
their early crude and temporary customs. See 
Harper v. Pound, 10 Ind. 32; Wall v. East River 
Mut. Ins. Co., 3 Duer, 273; and the remarks of 
Judge Story in the case of The Reeside [Case 
No. 11,657]. 

STRONG (CONSOLIDATED FRUIT-JAR 
CO. v.). See Case No. 3,130. 

Case No. 13,643. 
STRONG V. GOLDMAN et al. 
[8 Biss. 552.] i 
Circuit Court, N. D. Illinois. June, 1879. 
Creditou's Bill— Illinois Statute — FitAun — Re- 
ceiver. 

1. The Illinois statute of 1877 concerning as- 
signments for the benefit of creditors and pro- 
viding that the county court shall have juris- 
diction over assignees and the execution of 
the statute, does not deprive courts of equity 
of jurisdiction of a creditor's bill to set aside 
a fraudulent assignment, or preference con- 
summated prior to the making of the assign- 
ment. 

[Cited in Clapp v. Dittman, 21 Fed. 18.] 
[Cited in brief in Preston v. Spalding, 120 
111. 208, 10 N. E. 905.] 

2. Where the debtor had made disposition of 
from $150,000 to ?200,000 worth of stock with- 
out accounting for the proceeds, or paying his 
indebtedness, and then made an assignment un- 
der the state law, of about §18,000 worth of 
goods, it was held that this was a proper case 
for the appointment of a receiver, for the pur- 
pose of unearthing if possible the disposition of 
the property. 

This was a creditor's bill filed by complain- 
ant [Edward Strong] as judgment creditor 
of Philip Goldman. The bill alleged in sub- 
stance the recovery of three judgments in 
this court against Goldman in favor of the 
complainant; that execution was issued, and 
returned no property found; that up to Sep- 
tember 1, 1878, Goldman was engaged in the 
wholesale boot and shoe business in Chicago 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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as manufacturer and dealer; tliat he had 
a large amount of merchandise in his pos- 
session, and claimed to he worth over eighty 
thousand dollars, over and above all his lia- 
bilities; that during the months of August 
and September he made veiy large pux'- 
chases of goods, and had in his possession, 
as the result of these purchases, and of the 
stock previously obtained, something over 
$200,000 worth of goods; that sometime dur- 
ing the month of August he commenced with- 
out the payment' of debts to deplete his stock, 
and to dispose of his property, and contin- 
ued to do so until some time in November 
last when he made an assignment to one 
Beiersdorf for the benefit of his creditors. 
The property thus assigned at that time 
amounted only to some $16,000 or $18,000, 
and the bill charged that in the course of 
about four months the debtor had disposed 
of and made way witli something like (?loO,- 
COO or $200,000 worth of goods, and left a 
very large amount of indebtedness uncan- 
celled and unprovided foi*, and then made 
over to Beiersdorf, for the benefit of his 
creditors, this small remnant of his stock 
in trade. It was charged that the creditors 
did not know with any degree of certainty 
what disposition was made of it— whether 
he gave the goods away, secreted them, or 
made fraudulent sales— but it was charged 
generally that he had had dealings with 
sundiy persons who were made parties de- 
fendant to the bill. The defendant by his 
answer denied all fraud in the case, especial- 
ly all specific allegations of fraud in the 
bill, and denied all fraudulent collusion or 
dealings with the defendants who were spe- 
cially charged with having had fraudulent 
dealings with him. These defendants also 
denied that they had fraudulent dealings 
with Goldman. Goldman did not deny that 
he had this large amount of assets on hand 
at the time charged in the bill, nor that when 
he came to make his assignment in Novem- 
ber he had no such amount of assets on hand. 
He did not state what he had done with 
them. He admitted the existence of the im- 
mense indebtedness, and a commercial in- 
debtedness, contracted in the due course of 
business for goods purchased. 

Tennej', Flower- & Abercrombie, for com- 
Ijlainant, 

McClellan & Tewkesbury, for defendants. 

BLODGETT, District .Judge. The ques- 
tion is made, that inasmuch as the statute 
of Illinois passed in 1877, (Rev. St. 111., 
Hurd's Ed., 1877, c. 10a), regulating the 
method of executing assignments made for 
the benefit of creditors clothed the assignee 
with power to execute the trust under the 
direction of the county court, after having 
given bond approved by the county judge, 
that a court of equity is from this time for- 
ward deprived of the power to exercise the 
ordinary jui'isdiction, with which they have 
been heretofore clothed for entertaining cred- 



itors' bills and searching out fraudulent con- 
veyances to set them aside, and that the 
whole subject-matter of investigating the 
affairs of a debtor who has seen fit to make 
an assignment is relegated to the county 
court under the opeiution of this law. I 
cannot give any such scope to this statute 
regulating assij?nments. Undoubtedly the 
intention of the Illinois legislature was as 
far as possible to give the aid of the county 
coml to the execution of assignments, but 
it nowhere clothes the voluntary assignee 
with power to set aside a fraudulent as- 
signment which the assignor had made, or 
any other fraudulent acts. It does not give 
him authority to set aside a preference which 
had been made even upon the very eve of 
the assignment. It simply declares that any 
preference made in the assignment itself 
shall be void; but suppose that a debtor the 
veiy day that he makes his voluntaiy as- 
signment to the assignee for the benefit of 
his creditors takes all his ready money and 
pays certain creditors in full, and then as- 
signs the remnant of his estate for the bene- 
fit of his other creditors; there is no method 
by which the voluntary assignee can get be- 
hind his assignment— no method given by 
the statute by which he can get behind these 
preferences and set them aside, but he must 
simply step into the shoes of the debtor him- 
self, and execute the assignment under the 
law without the power to challenge or cause 
to be set aside any of the fraudulent trans- 
actions that the party may have been guilty 
of, up to the veiy moment he made his as- 
signment. This is no question of conflict of 
jurisdiction between the county court and 
this court; but it is a question whether the 
legislature intended to clothe the county court 
solely with power of administering the af- 
fairs of a debtor who has made a voluntary 
assignment so that creditoi*s .could not at- 
tack, except through the county court and 
the assignee, a fraudulent assignment, or 
fraudulent actions and preferences consum- 
mated prior to the making of the assign- 
ment. I do not think there is any fair in- 
ference in the language of the law itself for 
any such intention on the part of the legis- 
lature. It is not a question of conflict be- 
tween the county court of Cook county and 
the federal court of this circuit, but it is a 
question between the county court and courts 
of equity, and in that light, it seems to me, 
the inference cannot be deduced that the leg- 
islature intended to repeal a portion of the 
chancery act of this state, which has been 
in force over forty years, authorizing the 
filing of creditor's bills, and the pui-suit 
through the agency and machineiy of a court 
of equity of equitable assets and setting 
aside fraudulent conveyances. It did not 
intend to denude courts of the power they 
have so long exercised by the mere placing 
of voluntary assignees within the control of 
some tribunal which could overlook and con- 
trol their transactions. 
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Then the question is, should this court ap- 
point a receiver under the praj'^er in tliis bill, 
and the facts disclosed? As I have already 
said the complainants in this case ask that 
-a receiver shall be appointed for the purpose 
of bringing suits and generally investigat- 
ing the affairs of this debtor, and taking pos- 
session of any equitable assets -which he 
may have. Inasmuch as the debtor himself, 
and the defendants who are charged in the 
bill -with having had collusive or fraudulent 
dealings, all deny that they ever had any 
fraudulent dealings such as ought to be set 
aside, or have in their possession any assets 
they ought to surrendei*, it is claimed there 
Is no reason shown in that regard for the 
appointment of a receiver, and that a re- 
-ceiver should not be appointed until there is 
something for him to receive— some disclo- 
sure made of assets which he ought to have 
possession of. The answer is this: There 
is a disclosm'e, to some extent, that this man 
has by some method made way with a large 
anxount of assets. The precise manner in 
which he has done it is not shown, nor per- 
haps known to the creditors. The com- 
plainant does not aver it in his bill any fur- 
ther than he avers fraudulent dealings and 
collusion with the parties made defendant. 
The fact that those parties deny that they 
have any assets they ought to surrender, 
does not necessarily involve the assumption 
that he has made no fraudulent disposition 
of his property. At most, it only involves 
the conclusion that the complainant has not 
yet discovered to whom this property has 
been conveyed. While it is true Goldman 
does emphatically deny that he has made 
any fraudulent disposition of property, at 
the same time the fact remains unchallenged 
that he has made disposition of an immense 
amount of his estate without accounting for 
the proceeds of it, and lias left much of his 
indebtedness unpaid. On this showing, it 
seems to me, there is a case made for the 
_ appointment of a receiver to be clothed with 
powers, competent for the court to confer, 
for the purpose of bringing suits, or prose- 
cuting tills suit, and unearthing, if it is pos- 
sible, the disposition this man has made of 
this property. A receiver will, therefore, be 
appointed with such powei-s as the court may 
now or hereafter confer upon him in the 
premises. 

Case ]Sro. 13,543. 

STRONG et al. v. NOBLE et al. 

T6 Blatchf. 477: 3 Fish. Pat. Cas. 586; Merw. 
Pat. Inv. 324.] i 

Circuit Court, S. D. New York. June 22, 1869. 

Patents — Novelty — New Use — Impkovement ix 
Whips. 
1. The invention covered by letters patent 
granted to Henry A. Strong and Edmund F, 

1 fReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 



"Woodbury, December 18th, 18G6, for an "im- 
provement in whips," on the invention of Wood- 
bury, is a patentable invention. 

2. Although a tubular knit fabric was old, and 
although a whip was old, and although the idea 
of covering a whip and a whip-handle with 
something was old, the application, in the man- 
ner shown in that patent, of such a knit fab- 
ric to the covering of a -whip, to produce a 
whip or a whip-handle covered with such a fab- 
ric, substantially as described in that patent, 
was not merely applying such knit fabric to a 
now use, in the sense in which, in the law of 
patents, the mere application of an old arti- 
cle to a new use is held not to be the subject of 
a patent. 

[Cited in Gottfried v, Phillip Best Brewing 
Co., Case No. 5,633.] 

3. Where a fabric is knit, by machinery, in 
flat strips, of the proper width to form a 
tube of the required diameter, and projecting 
loops are then produced on each edge of the 
strip, and those loops are then interlooped witli 
each other, by a crochet needle, by hand, form- 
ing the same stitches as in the rest of the fab- 
ric, and making it impossible to tell where the 
union was effected, or that the fabric was 
not knit wholly by machinery, the resulting 
fabric is a fabric brought into a tubular form 
wholly by knitting. 

4. Such fabric is substantially the tubular 
knit fabric of the patent of Strong and Wood- 
bury. 

5. It is no infringement, of that patent to 
make and sell whips covered in whole or in part 
by a covering made of threads of warp and weft 
interwoven. 

[This was a bill in equity filed [by Henry 
A. Strong and Edmund F. Woodbury] to re- 
strain the defendants [Reuben Noble and 
others] from infringing letters patent [No. 
60,606] for an "improvement in whips," 
granted to complainants as assignees of the 
inventor, Edmund F. Woodbury, December 
18, 1866.] 2 This was a final hearing, on 
pleadings and proofs. 

Stephen D. Law, for plaintiffs. 
F. A. Brooks, for defendants. 

BLATCHFORD, District Judge. The bill 
in this case is founded on letters patent, 
granted to the plaintiffs on the ISth of De- 
cember, 1866, for an "improvement in 
whips," the plaintiffs being the assignees of 
the plaintiff Woodbury, as inventor. The 
specification contains the following state- 
ment of the nature and utility of the inven- 
tion: "JNIy invention consists in using a knit 
fabric for the cover of the handle or other 
portion of a whip. The benefits arising from 
constructing a whip with such a cover are 
these: First, it makes a more ornamental 
cover than ordinary plaiting, and looks 
equally as well or Tjetter than what is term- 
ed a 'worked' cover; second, the cost of such 
a cover, especially for the handle of a whip, 
is much less than that of covers 'worked' by 
hand, and they are more durable. I design to 
use this cover principally for the handles of 

syllabus and opinion are from 6 Blatchf, 477, 
and the statement is from 3 Fish. Pat. Cas. 586. 
Merw. Pat. Inv. 324, contains only a partial 
report.] 
2 [From 3 Fish. Pat. Cas. 586.] 
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whips, where there is more wear than on 
any other parts of the whip, but it can he 
used for any other portion or for the entire 
whip." The specification then describes the 
manner in which the inventor covers the 
whip or the liandle with such knit fabric. 
It says: "The fabric is first knit onto a ma- 
chine, just as ordinai'y plain tubular knit- 
ting is produced, of a size proper to permit 
of its being drawn on the body of the whip. 
I then usually turn the fabric 'wrong side 
out,' as I think it is more ornamental for 
this purpose; but this is a matter of choice, 
and not essential. When the body of the 
whip has been prepared for the cover, I take 
a piece of the knit fabric of the length de- 
sired, and draw it on the body of the whip 
to the desired place. Then, after fastening 
the cover at one end in any suitable man- 
ner, if it is not as close a fit to the handle 
as desired, I twist the other end around the 
handle, causing the rows of stitches to lie 
spirally around the handle. The twisting of 
the cover makes it smaller, and causes it to 
fit closely to the handle, and also improves 
the looks of the handle so covered. After 
the cover is fitted on as above described, I 
apply one or more coats of glue or sizing, 
which cause it to adhere firmly to the han- 
dle, or body, of the whip, in every place." 
The claims are as follows: 1. A whip, hav- 
ing the handle, or any other portion, covered 
with a knit fabric, substantially as herein 
described. 2. Covering the handle, or any 
other portion, of a whip, by drawing on the 
same a piece of tubular knit fabric, and 
fastening it thereon in any suitable manner, 
substantially as and for the purpose herein 
described. 

The first defence set up is, that the inven- 
tion patented is not a patentable invention. 
It is urged that the knit fabric, referred to 
in the first claim, is a tubular knit fabric; 
that it appears, by the evidence, that tubu- 
lar knit fabrics were known and used, for 
various purposes, before Woodbury applied 
such a fabric to the covering of whips; that 
the application, in accordance with the pat- 
ent, of such a knit fabric to the covering of 
a whip is merely the application of an old 
article to a new use; and that, therefore, the 
patent is void, as respects the first claim. 
The conclusion by no means follows from 
the premises. Although a tubular knit fab- 
ric Avas old, and although a w^hip was old, 
and although the idea of covering a whip 
and a whip-handle with something was old, 
it by no means follows that the application, 
in the manner shown in the specification, of 
such a knit fabric to the covering of a whip, 
so as to produce a whip, or a whip-handle, 
covered with such a fabric, substantially as 
described in the patent, is merely applying 
the knit fabric to a new use, in the sense 
in which, in the law of patents, the mere 
application of an old article to a new use 
is held not to be the subject of a patent. 
Such applications are of this character- 



using an umbrella to ward off the rays of 
the sun, it having been before used to keep 
off the rain; eating peas with a spoon, it 
having been before used to eat soup with; 
cutting bread with a knife, it having been 
before used to cut meat with. To api^ly the 
principle here invoked, to avoid the first 
claim of this patent, would render void the 
mass of patents that are now granted. There 
is scarcely a patent granted that does not 
involve the application of an old thing to 
a new use, and that does not, in one sense, 
fail to involve any thing more. But the 
merit consists in being the first to make the 
application, and the first to show how it can 
be made, and the first to show that there is 
utility in making it. In the present case, the 
points of advantage, set forth in the specifi- 
cation, as attending the invention, are orna- 
ment, economy, and durability. It could not 
be told necessarily, a priori, without experi- 
ment, that these advantages would accom- 
pany the application of the knit fabric as 
a covering for the whip. 

Another ground of defence urged is, that 
the defendants' whip-handles are not cover- 
ed with a knit fabric, or, if they are, that 
such knit fabric is not made wholly by ma- 
chinery, and is not made tubular wholly by 
machineiT- The evidence is entirely satis- 
factory, that the fabric used by the defend- 
ants is a knit fabric, and not a woven fab- 
ric, within both the etymological and the 
technical definitions of a knit fabric. It ap- 
pears, that, with a view to invade the pat- 
ent, and, at the same time, to seem to evadfr 
it, the defendants have resorted to a dis- 
creditable and circuitous method of making 
a tubular knit fabric—a fabric which shall 
be knit, and shall also be tubular when 
ready to be applied to the whip. The pat- 
entee, desiring to use a fabric that is knit 
and tubular, does what every person pro- 
ceeding in an honest and straightforward 
way would do. He uses a, fabric which is 
knit in a tubular form on a machine, and. 
which is in a tubular form when It is taken 
ofi' from the machine on and by which it is 
knit. The defendants, it appears, knit their 
fabric by machinery, in flat strips, of the 
proper width to form a tube of the required 
diameter, and projecting loops are then pro- 
duced on each edge of the strip, and those 
loops are then interlooped with each other 
by a crochet needle, by hand, forming the 
same stitches as in the rest of the fabric, 
and making it impossible to tell where the 
union was efifeeted, or that the fabric was 
not wholly knit by machiner3^ But the in- 
terlooping by hand of the two rows of loops 
is knitting, and the fabric, when completed, 
and in a tubular form, is a knit fabric, and 
a tubular fabric, and a tubular knit fabric, 
and a fabric knit into a tubular form, and a 
fabric brought into a tubular form wholly by 
knitting, although a part of the knitting is 
done by machinery, and a part by hand. 
The patentee is not, because he describes his- 
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method of obtaining the tubular knit fab- 
ric to be to knit it by machinery, being 
bound to describe the best method, limited 
to that method of obtaining the fabric. The 
first claim is to the whip, or whip-handle, 
covered with a knit fabric, substantially as 
described. Assimiing the patentee to be lim- 
ited to a knit fabric put into a tubular form 
before it is begun to be applied to the whip, 
or the handle, the mode of putting it into 
such tubular form, provided it be knit, is 
of no consequence. It would seem, from the 
evidence, that the defendants resort to the 
extraordinary circuitous method of knitting 
by machinei*y a flat strip, with a selvage 
on each edge, and then removing the two 
selvages by hand, thus disclosing the loops 
which are to be interlooped by hand by 
means of a crochet needle. In both cases, 
the fabrics have, the characteristics which 
distinguish knitted from woven fabrics, of 
being formed by the interlooping of loops 
with each other, and of being elastic in ev- 
ery direction. 

The fact that the handles of whips had be- 
fore been covered with leather tubes drawn 
over the same, and with woven fabrics, is 
no answer to the patent. The defendants, in 
so far as, in accordance with the Avery pat- 
ent, they have made or sold whips covered, 
in whole or in part, by a covering made of 
threads of warp and weft interwoven, have 
not infringed the patent. But they have in- 
fringed it by making or selling whips cov- 
ered, in whole or in part, with a knit fab- 
ric, substantially as described in the plain- 
tiffs' patent. There must be a decree for 
an account, and an injimction, with costs. 
The question of the extent of their liability 
under such accounting will come -up on the 
master's report. 
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STRONG V. O'NEILL.i 

District Court, S. D. New York. March 26, 
1879. 

National Banks— Issolvexcy— Stock Assess- 
jiENT— Liability op Insuuance Com- 
pany — Ultra Vires. 
[1. The fact that the New York statutes regu- 
lating the investments of insurance companies 
do not authorize them to invest in national 
hank stock does not render unlawful the tak- 
ing of such stock by way of pledge, or in 
payment of a debt. Therefore, when such 
shares are transferred on the books of a bank 
from a stockholder to an insurance company, 
without notice to the bank in what manner they 
were acquired, it is entitled to presume that 
they were lawfully acquired; and the insur- 
ance company, after holding the stock and re- 
ceiving dividends thereon, is estopped from set- 
ting up an unlawful acquisition for the purpose 
of escaping liability to an assessment on the 
subsequent insolvency of the bank.] 

1 [Not previously reported.] 



[2. There are no special reasons of public poli- 
cy for exempting an insurance company, which 
acquires national bank stock in a manner forbid- 
den by its charter, and receives dividends 
thereon for many years, from the opei-ation of 
the rule that the defense of ultra vires cannot 
be interposed for the purpose of escaping the 
burdens of a completed transaction, after re- 
ceiving the benefits thereof.] 

[This was an action at law by Charles E. 
Strong, receiver of a national bank, against 
John P. O'Neill, receiver of the Continental 
Life Insurance Company, to recover an as- 
sessment on certain shares of the bank's 
stock held by the insurance company. A ver- 
dict was directed for plaintiff, and defendant 
moved for a new trial.] 

J. L. Cadwalader, for plaintiff. 
Wm. Dorsheimer, for defendant. 

CHOATB, District Judge. This is an ac- 
tion brought by the receiver of a national 
banking association against the receiver of a 
life insurance company incorporated under 
the laws of the state of New York to recover 
an assessment laid pursuant to act of con- 
gress upon the stockholders of the bank, 
which had become insolvent. Upon the trial 
it appeared that in April, 1868, the Con- 
tinental Life Insurance Company, of which the 
defendant has been appointed receiver, caused 
to be transferred to it on the books of said 
bank thirty six shares of the capital stock of 
said bank. That the same were obtained 
from one Grimwood, the former owner there- 
of, under the following circumstances: Grim- 
wood was then a policy holder in the life in- 
surance company. The amount of the pre- 
mium on his policy was $1,048.60 of which 
$349.53 was charged against him as a loan, 
and the remainder, ?699.07, was due in cash, 
and was at that time in arrear. Grimwood 
was also indebted to the company for inter- 
est on loans $61.95. Thereupon the company 
purchased of him the thirty six shares of the 
bank stock at $90 per share, crediting him 
with the premium and interest due as paid, 
and paying him $2,588.47, the balance of the 
purchase prica Immediately thereafter the 
stock was transferred in the usual manner 
on the books of the bank, and from the trans- 
fer to the time of the failure of the bank, in 
April, 1873, the company received its div- 
idends as a stockholder. On the 31st of 
March, 1877, the defendant was duly appoint- 
ed receiver of the life insurance company. 
Prior to his appointment the company paid 
the first assessment laid by the comptroller 
of the currency on this stock, being fifty per 
cent, of its par value. The claim in this suit 
is upon an assessment for the remaining fifty 
per cent, of the par value of the stock as 
held by the company. 

The facts being undisputed, a verdict was 
ordered for the plaintiff, and this is a motion 
for a new trial on the gi'ound that this direc- 
tion was error. The only defense made -is 
that the purchase of the stock was prohibited 
by the laws of New York relating to life- in- 
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surance companies, and that, therefore, the 
obligation which otherwise the company- 
would have been under to pay the assess- 
ment cannot be enforced against it or the re- 
ceiver. The laws of New York regulate the 
investments by life insurance companies of 
their capital and accumulated funds. The 
securities which they are allowed to invest 
in do not include the stocks of national banks, 
and therefore it must be conceded that this 
purchase was a violation of these statutes. 
The circumstances do not show that the 
transaction was, in its character, other than 
an investment of the funds of the company. 
The stock cannot be regarded as having been 
taken simply in discnai'ge of a debt, for the 
principal part of the consideration was not so 
paid, but was paid with money which must 
be regarded as the accumulated funds of the 
company. There is nothing, however, in the 
statutes of New York which expressly pro- 
hibits a life insurancu company from taking, 
under any circumstances, a transfer to itself 
of bank stock, or any other valuable prop- 
erty. The inhibition is against investing its 
capital or accumulated funds in any other 
than certain specified securities. But such a 
company is not prohibited from taking other 
property as collateral security for a debt, or 
indeed in satisfaction of a debt, and it would 
be a very narrow constmction of the statutes, 
and one tending to the serious injury of that 
class of persons for whose benefit this re- 
striction is imposed,— that is, the policy hold- 
ers and their representatives,— so to liold. In 
a proper case, where the company cannot col- 
lect a debt in money, it is certainly for the in- 
terest of the policy holders that it should be 
allowed to receive any valuable property 
wliich the debtor has, and is willing to trans- 
fer as security for, or in satisfaction of, his 
debt. Nor is such a transaction expressly, or 
by implication, forbidden by the statutes. It 
is true that such an acquisition of property 
may be attended by possible future loss, as 
in this case, if this bank stock had been so 
received, the taking of it would have been 
accompanied by a contingent liability in case 
of the failure of the bank. But I do not 
think that this circumstance would bring such 
a ease either within the letter or the spirit of 
the restraining statute, although it is a fact 
which may affect the duty of the managers 
of the company in dealing with the property 
when acquired, or the proper discretionaiy 
e.xercise of their powers as managers in de- 
termining whether or not they should accept 
the property at all. Now, in the present 
case, the bank had no notice that these shares 
were not lawfully and properly acquired by 
the life insurance company. A ]^arty dealing 
with a corporation may indeed be held to 
take notice that an act done by the corpoi-a- 
tion is absolutely, and xmder all circumstan- 
ces, prohibited. But it is otherwise as to an 
act which it may or may not be authorized to 
do according to the existence or nonexistence 
of certain facts and circumstances peculiarly 



within the knowledge of the corpoi-ation it- 
self. If there is any presumption as regards 
•a third party dealing with the corporation on 
the faith of the act done, it is that the cir- 
cumstances necessary to make the act law- 
ful exist. Cooke v. State Nat. Bank of Bos- 
ton, 52 N. Y, 90. The doing of the act, which 
is valid if certain circumstances exist, is a 
holding out by the corporation to those deal- 
ing with it that they do exist, and, ordinarily, 
a corporation would thereby be estopped to 
deny the existence of those circumstances as 
against a party who has, upon the faith of 
such representations, parted with value. Id. 
In the present case neither this bank nor its 
receiver has been at fault. They are not 
chargeable with notice that this was an in- 
vestment of tlie capital or of the accumulated 
funds of the life insurance company. The 
bank has paid the company, its dividends as a 
stockholder, and extended to it all the other 
benejSts of ownership in the stock, on the 
faith that the transfer which released Grim- 
wood from this contingent liability was law- 
ful and proper. The defendant is therefore 
estopped to set up this defense, unless there 
is something in the nature of this corporation, 
or in the peculiar nature of the unauthorized 
act, which creates an exception in its favor. 

As to the character of the defendant cor- 
poration, it is urged that life insurance com- 
panies are organized for the relief and 
protection of those who are helpless, and es- 
pecially entitled to the protection of the leg- 
islature and the courts; that the policy hold- 
ers, and those who succeed to their interests, 
do not choose the managers, and do not sus- 
tain the same relation to the corporation 
which stockholders generally do to corpora- 
tions. It is also urged that banks are es- 
sentially trading and commercial corpora- 
tions; that their stockholders, and those who 
deal with them, and thereby become credit- 
ors, take their stock, and deal with them, 
with full notice that this is their chai'acter; 
and that their investment in the stock, and 
other dealings in the securititjs of the bank, 
is at the risk of losses arising from commer- 
cial disaster. All this is very true, but it 
does not reach nor aff^ect the present ques- 
tion. The doctrines of e'quitable estoppel are 
based on the theory that their application is 
essential to secure and promote fair deal- 
ings between the parties entering into busi- 
ness transactions with each other. They are 
the creations of the courts for the prevention 
of fi-aud, or such misleading of one party by 
another as would work an injury or injustice 
equivalent to a fraud, whether in fact so in- 
tended or not. They are, therefore, and must 
be, universal in their application, and no cor- 
poration which can tixinsact the particular 
kind of business in respect to which the es- 
toppel may arise can be held exempted from 
their wholesome operation, unless by express 
legislative enactment. It is true that the 
policy holders, and especially those who have 
by their death succeeded to their interests, 
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are entitled to all proper protection by leg- 
islatures ana courts; but, like all otber par- 
ties, tliey may suffer loss from tbe miscon- 
duct of those "Who, even witliout their yotes, 
are chosen to manage their affairs. As 
against those parties, their protection and 
remedies will be ample and rigorously en- 
forced. But they cannot be shielded against 
all possible misuse by these (their represen- 
tatives) of the powers necessarily instrusted 
to them; and from enlarged considerations 
of public policy, and for the sake of prevent- 
ing greater injustice to innocent parties, this 
protection must cease where, according to the 
doctrines of equitable estoppel, it would work 
such greater injustice. 

The point, however, principally urged by 
the learned counsel for the defendant is that 
the contract made by this corporation in vio- 
lation of the terms of its charter was ultra 
vires, and that it was void as against public 
policy, and that no such contract void as 
against public policy can be enforced by the 
court. The general prohibition of corpora- 
tions from exercising powers not conferred 
on them by their charters undoubtedly rests 
on considerations of public policy, and the 
proper enforcement of such prohibition is of 
great importance to the public. There is 
nothing, however, in this case making the in- 
hibited and unauthorized act in any sense 
more peculiarly against public policy than 
every other act done by a corporation with- 
out authority of its charter, or in violation 
of any other similar restraining act; and I 
think the weight of authority is that this de- 
fense of ultra vires cannot ordinarily prevail 
where the contract has been fully executed 
by the other party, and the corporation set- 
ting up the defense has received all its bene- 
fits and- advantages, and avails itself of the 
unauthorized character of the acts, merely to 
protect itself from the liability imposed on 
it by tlie contract for securing to the other 
party to the contract those compensating ad- 
vantages, the full consideration of which the 
corporation has enjoyed and still retains. 
Tliat. as applied especially to executed or 
partly executed contracts, the defense of ul- 
tra vires is not an absolute defense, but one 
which is applied with a due regard to all the 
circumstances of the particular case, and to 
the proper protection of both parties, so far 
as is possible, from wrong and injustice. As 
expressed in the recent case of Whitney Arms 
Co. V, Barlow [unreported]: "The plea of 
ultra vires should not, as a general rule, 
prevail, whether interposed for or against a 
corporation, when it would not advance jus- 
tice, but, on the contrary, woxild accomplish 
a legal wrong." See, also, Bissell v, Michi- 
gan, S. & N. I. R. Co., 22 N. Y. 258. 

In the present case it would clearly not ad- 
vance justice, and w^ould accomplish a legal 
wrong, to allow this plea. The stockholders 
and the creditors of this bank have, by act 
of congress, the absolute liability of all the 
stockholders, to the amount of the par value 



of their stock, for their security in dealing^ 
with the bank as stockholders or creditors. 
By an act by which the terms of the act of 
congress absolutely released Grimwood, who^ 
as the former owner of these shares, was 
bound to this extent, the life insurance com- 
pany made itself apparently the holder of 
these shares, and so remained down to the 
time when this contingent liability of stock- 
holdei-s became absolute by the failure of the- 
bauk. This act, though unauthorized in fact 
by the charter of the company, was one 
which it might, under certaid circumstances, 
lawfully do. It might become owner of the 
stock in satisfaction of a debt, or it might 
! become pledgee of the stock as collateral, or, 
j in either ease, it could lawfully have the 
stock transferred into its name. As between 
! itself and the former owner, the contract has 
been executed, and no movement has ever 
been made to have it vacated, annulled, or set 
aside. So long as the stock had any value, 
the company treated it as its own, and not 
Grimwood's and took its dividends for some 
five years. As between the banK and the cor- 
poration, it has also had and enjoyed all the 
benefits— and they have been valuable and 
substantial— of the transaction by which it 
became an apparent stockholder in April, 
1868, and these benefits have all been con- 
ceded to show the faith of its having become 
such stockholder in fact. No case is cited 
which would justify the upholding of this 
plea of ulti-a vires against countervailing 
equities so strong. 

It has been assumed, in dealing with the 
question, that no title to the. shares vested 
in fact in the company by reason of want of 
authority to make the purchase, and it is 
clear that, even on this tlieoiy, the plaintiff 
is entitled to his verdict on the doctrine of 
equitable estoppel. It is not necessary to de- 
cide whether, as between Grimwood and the 
company, the title is to be deemed to have 
passed. It does not seem to me certain, not- 
withstanding the prohibition of the statutes 
of New York, that, where the directors of 
such a corporation purchase property which, 
by the charter, they are not allowed to pur- 
chase, that the title does not pass, in a case 
where the statute does not expressly declare 
that the title shall not pass. To hold that 
tjie^title does not pass would in many cases 
expose the corporation and its helpless pol- 
icy holders to greater loss and injui-y than 
they would otherwise suffer from the unau- 
thorized transaction. In this case, where 
they have parted with their money, and have 
only a possibility of recovering it back from 
a purchaser perhaps insolvent, if the title to 
the property is not vested in the company, 
it is in a position where it may lose both 
the money and the property, for, if it has no 
title, it cannot sell the property, and so rem- 
edy, in whole or in part, the wrong already 
done to the policy holders. It may be, in 
such a ease, the title should be deemed to 
pass, with the right on the part of eompa- 
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ny to have the transaction annulled, if it so 
elect. But this question is not directly in- 
volved in the determination of this motion. 
Motion denied. 



Case Wo. 13,544. 

STRONG V. SMITH. 

[3 McLean, 362.] 1 

Circuit Court, D. Indiana. May Term, 1844. 

Deeds — Acksowledgmest — Certificate of Au- 
thority — Notice— Paramount Title. 

1. "When a deed is executed out of Indiana, 
for land within it, and which is acknowledged 
before a justice of the peace, under the Indi- 
ana statute, the clerk of the coxtnty should cer- 
tify as to the authority of the justice and not 
the secretary of state. 

2. A deed not acknowledged, in Indiana, is 
valid between the parties, and when proved may 
be received in evidence. But such deed until 
properly acknowledged, though recorded, is not 
notice. 

3. A deed valid between the parties, execut- 
ed before an attachment is laid upon the land, 
and the deed being properly acknowledged and 
recorded, before the deed under the attachment, 
which was not recorded within twelve months, 
conveys a paramount title. 

[Cited in Story v. Black, 5 Mont. 26, 1 Pac. 
11.] 

At law. 

Mr. Smith, for plaintiff. 

Wick & Barbour, for defendant. 

OPINION OF THE COURT. This ease is 
submitted to the court on a statement of 
facts. Both parties claim under Andrews. 
The lessor of the plaintiff's deed was ex- 
ecuted in the state of Connecticut, 11th of 
January, 1840. The same day it was ac- 
knowledged before a justice of the peace, 
and certified by the secretary of state. It 
was recorded the 4th November, 1840. On 
17th November, 1843, the clerk of the coun- 
ty, under the seal of the court, certified that 
the justice who took the acknowledgment 
was a justice, and it was again recorded in 
Indiana, in the proper county, the 27th No- 
vember, 1843. The defendant claims under 
an attachment, by a deed from the sheriff, 
dated 13th of July, 1842, which was record- 
ed the 24th of January, 1844. The land 
was attached after the date of plaintiff's 
deed, and sold 23d of January, 1840. The 
lessor of the plaintiff's deed was properly 
acknowledged in Connecticut before a jus- 
tice of the peace, but the certificate of the 
secretary of state was not the proper evi- 
dence, under the Indiana statute, as to the 
authority of the justice. On this ground, 
it is presumed, the deed was certified with 
the seal and certificate of the county clerk 
in 1843. 

In Doe on the Demise of Wayman v. Nay- 
lor, 2 Black [67 TJ. S.] 32, the court held, 
"An acknowledgment is necessary for the 

1 [Reported by Hon. John McLean, Circuii 
Justice.] 



admission of a deed to record, but is not es- 
sential to its validity." "If the recorder 
records a deed which has not the statutory 
requisites to admit it to record, such deed is 
not entitled to the legal effects of a deed." 
Oliv. Conv. 274. The recording of a deed 
for land defective in a statute requisite, is 
not constructive notice of its existence to 
third pei-sons. Carter v. Champion, 8 Conn. 
594. A deed not acknowledged, or acknowl- 
edged defectively, if recorded in Indiana, 
would not be notice, but it is good between 
the parties, and, when proved, is admissible 
in evidence. The attachment was not laid 
upon this land until after it was conveyed 
to the lessor of the plaintiff. That eonvey- 
I ance was good between the parties, but, by 
r reason of a defect in the certificate as to the 
1 justice, though recorded, it was not tech- 
i nically notice. This error being con*ected 
1 the deed was again recorded, about two 
I months before the defendant's deed from the 
j sheriff was placed upon record. As the 
I deed of the defendani was not recorded 
within twelve months from the time of its 
execution, and not until after the lessor of 
the plaintiffs deed was recorded, effect is 
given to the latter, unless it shall be shown 
to have been fraudulent. There is no pre- 
tence of this in regard to the plaintiff's deed. 
Upon the whole, we think the title of the 
lessor of the plaintiff is paramount to that 
of the defendant, and, consequently, the 
judgment must be entered in his favor. 



Case No. 13,645. 

STRONG V. SOUTHWORTH. 

[8 Ben. 331; 1 2 Nat- Bank. Cas. (Browne) 
172.] 

District Court, B. D. New York. Dec, 1875. 

National Banks — STocKHOLnERS — Assessment 

BY CoMPTltOLLEU— DeSIUKUEK. 

A stockholder in a national bank demurred to 
a complaint of the receiver of the bank, who 
had sued to recover the amount of an assess- 
ment, laid by the comptroller of the currency 
uiKin the stockholders, to wind up the affairs 
of the bank alle^ng as a ground of demurrer 
that the complaint did not show that the 
assessment was needed by the receiver; Held, 
that the decision of the U. S, supreme court, up- 
on this point, in the case of Kennedy v. Gibson, 
8 Wall. [75 U. S.] 498, that as to the neces- 
sity of an assessment and its amount "the de- 
termination of the comptroller is eouchisive," 
was not obiter dictum, and therefore ninst con- 
trol in this case, and the demurrer must be over- 
ruled. 

[Cited in Stanton v. Wilkeson, Case No. 13,- 
299; Young v. Wempe, 40 Fed. 355.J 

[This was a bill in equity by Charles E. 
Strong, receiver of the Atlantic National 
Bank of New York, against .Tames E. South- 
worth. Heard on demurrer.] 

Nash & Holt, for complainant. 

1 [Reported by Robert D. Beneflict. Esq.. and 
Pep.j. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Charles O. Tracy, for respondent. 

BENEDICT, District Judge. Tliis case 
<;omes before tlie court upon a demurrer to 
the complaint. The complaint alleges in sub- 
stance that on April 26th, 1873, the Atlantic 
National Bank of New Yorl: was a national 
"bank duly organized and doing business, and 
on that day failed, and plaintiff was there- 
upon appointed receiver of its assets; that 
-the comptroller of the currency has made an 
-assessment upon the shai-eholders of the 
bank of one hundred per cent of their shares, 
and has directed suits to be brought to. col- 
lect such assessments, and that defendant is 
a shareholder and has not paid the assess- 
ment Judgment is demanded for the amount 
of the par value of defendant's stock. The 
defendant demurs. The only ground of de- 
murrer here insisted on is, that the complaint 
^oes not show that one hundred per cent up- 
on the shares of the bank is needed by the 
receiver, but simply avers that the comp- 
troller of the currency has made an assess- 
ment of one hundred per cent upon the 
shares of the bank, and has directed actions 
to be brought to collect such assessment. 

This question was considered by the su- 
preme court of the United States in Kennedy 
V. Gibson, 8 Wall. [75 TJ. S.] 498, and the su- 
preme court there say: "It is for the comp- 
troller to decide when it is necessary to in- 
stitute proceedings against the stockholders 
to enforce their personal liability, and wheth- 
er the whole or a part, and if only a part, 
how much shall be collected. These ques- 
tions are referred to his judgment and discre- 
tion, and his determination is conclusive. 
The stockholders cannot controvert it." 

It is, however, insisted that this portion of 
the opinion is obiter and not binding upon 
this court. I cannot so consider it. The 
precise question before the court in Kennedy 
V. Gibson [supra] was whether the bill must 
contain an averment, that the comptroller of 
the currency had decided an assessment to 
be necessary, and directed the suit to be 
brought. The functions and duties imposed 
upon the comptroller by the statute werei 
therefore the precise questions before the- 
court. In deciding that his duties were, so 
to speak, judicial, in determining upon the 
necessity of an assessment and of suits to 
enforce it, the court necessarily decided that 
his determination on those points would be 
conclusive. I feel bound therefore by the de- 
cision of the supreme court, in that case, 
here to decide the complaint to be sufficient 
in respect to the allegation referred to. 



STRONG (UNITED STATES v.). See Case 
- No. 16,4U. 
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STRONG et al. v. WIGGINS. 



{See 13 Fed. 418.] 



Case l^o, 13,546. 

STRONG MANUF'G CO. v. MERIDAN 

BRITANNIA CO.i 

Circuit Court, D. Connecticut. 1876. 

Patekts — PRioRixr op Invention. 

In equity. 

Jolm S. Beach, for complainant. 
O. H, Piatt, for respondent. 

BY THE COURT. This is a bill in equity, 
praying for an injunction and an account, 
and is founded upon a patent for an im- 
proved coflSn handle, issued to Clark Strong 
on December 14, 1869, reissued "to him on 
April 22, 1873, and assigned to the plaintiffs 
on July 7, 1873. That part of the patented 
device which is alleged to have been in- 
fringed consists of a tube, the ends of which 
are encircled by arms which are hinged to 
the coffin. The outer ends of the arms form 
rings which receive the ends of the tube. 
Tips are forced by pressure into the open 
ends of the tube, and thus tube, arms, and 
tips are fastened securely together. The third 
claim of the patent, which is alleged to have 
been infringed, is as follows: "Securing the 
handle. A, to the arms, B, B, by means of 
the tips, P, driven into the ends of the han- 
dle, substantially as set forth." The answer 
denies that the patentee was the first in- 
ventor of the alleged invention, and alleges 
that William M. Smith was the first invent- 
or of the said improvement. The defendants 
also deny that they infringe the plaintiffs' 
patent. 

The material question in the case is one of 
fact, and relates to the priority of invention, 
for I shall assume that the handles which are 
made by the respective parties are substan- 
tially alike in construction. It is conceded by 
the plaintiffs that the invention of Mr. Strong 
does not antedate June, 1869. Evidence was 
introduced by the defendants to show that 
their handle was not only invented, but sold, 
prior to that date; but it was proved to my 
satisfaction that the witness was mistaken in 
the impressions which he had in regard to 
the sale, and that in all probability the de- 
fendants' structure was not put into market 
until after June, 1869. It is equally clear that 
air. William M. Smith, the foreman in the 
coffin-trimming department of the defend- 
ants' business, conceived in the summer of 
1868 the idea of manufacturing a tubular 
handle, the parts of which were to be put to- 
gether and secured by pressure; that the 
models, tubes, and arms were made in the 
fall of that year; that a wooden machine was 
made in the same fall, by which the tips 
were forced into the tubes by mechanical 
pressure. The existence of this machine is 
clearly proved. I am also satisfied that in 
January, 1869, the invention had passed be- 
yond the region of experiment, and had be- 
come embodied in a complete and perfect 
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handle, fitted for use, and tliat a sample was 
upon exhibition in the show room of the de- 
fendants' factory for the examination of cus- 
tomers. It was at this time a perfected in- 
vention, capable of being used, and was in 
the same form in which it is now manufac- 
tured. The defendants were not then ready 
to manufaetm-e the handles in quantities suf- 
ficient for the market, because they had not 
brought their dies to such a state of perfec- 
tion that imperfect tubes would not be pro- 
duced, but the invention had been completed. 
The circumstances of the case do not re- 
quire a detennination of the exact time when 
the invention became perfected by Mr. Smith. 
It is sufficient that it was completed and was 
reduced to a practical form in or prior to the 
month of January, 1869. Let the bill be dis- 
missed. 



STROTHER (CRITTENDEN v.). See Case 
No. 3.394. 

STROTHER (UNITED STATES v.). See 
Case No. 16,412. 

STROTHER (WASHINGTON v.). See Case 
No. 17.233. 



Case ISTo. 13,546a. 

STROUD V. HARRINGTON. 

[1 Hempst. 117.] i 

Superior Court, Territory of Arkansas. Jan., 
1831. 

Pleading at Law — Nox AssrjiPsiT — Burden of 
PitooF— Common Law— Statutk. 

1. At the common law, non-assumpsit put the 
plaintiff to the proof of all the material aver- 
ments in the declaration, and where he relied 
on an indorsement, it was necessary for him to 
prove it. 

2. By statute, the writing on which tlie suit 
is founded is receivable without proof of exe- 
cution, unless the execution is denied on oath; 
hut this does not embrace an indorsement where 
the suit is not founded on the indorsement, 
and in siich case, without proof of execution, 
the plaintiff is not entitled to judgment. 

[This was an action on a promissory note 
by Bartley Harrington against Adam 
Stroud.] 

Before JOHNSON, ESKRIDGE, and 
CROSS, JJ. 

JOHNSON, J. This is an action of assump- 
sit, brought by Harrington, assignee of Ben- 
jamin Clarke, against Stroud, in the Clark 
circuit court. The declaration is founded 
upon a promissory note, executed by Stroud 
to Benjamin Clarke, with his name indorsed 
thereon by a blank indorsement. Stroud 
plead the general issue of non-assumpsit, 
and neither party requiring a jury, the cause 
was, by consent, submitted to the couii:. 
No evidence was adduced on the trial to 
prove the indorsement of the note by "B. 
Clarke,"' the payee thereof, and on that 
ground the defendant moved the court to- 

1 [Reported by Samuel H. Hempstead, Esq.] 



enter a nonsuit against the plaintiff, which 
motion was overruled. The defendant then 
offered to introduce evidence to impeach the 
assignment or indorsementof thenote; which 
motion was also overruled. A judgment 
was thereupon rendered for the plaintiff in 
the court below, for the amount specified in 
the note. The defendant moved the court 
for a new trial, which motion was overruled. 
From this judgment Stroud has appealed to 
this court. The only point we deem material 
to decide is, whether the court below erred in 
rendering a judgment without requiring proof 
of the indorsement of the note declared on, 
and in rejecting evidence to impeach the as- 
signment. By the rules of pleading at com- 
mon law, it is admitted that the plea of non- 
assumpsit denies all the material averments 
in the declaration, and puts the plaintiff to 
the proof of them; and that without proof 
of the indorsement, a recovery could not be 
had. But it is contended, that by our stat- 
ute, the common law in this respect is chan- 
ged;, and that an indorsement of a note can 
only be denied by a plea verified by the oath 
of the party pxitting in the plea. Our stat- 
ute is in the following words: "Whenever 
any suit shall be commenced in any court 
in this territory, founded on any writing, 
whether the same be under seal or not, the 
court before whom the same is depending 
shall receive such writing in evidence of the 
debt or duty for which it was given, and it 
shall not be lawful for the defendant in any 
such suit to deny the execution of such writ- 
ing, unless It be by plea, supported by the 
affidavit of the party putting in such plea» 
which affidavit shall accompany the plea and 
be filed therewith at the time such plea is 
filed." Geyer, Dig. 250. 

It is manifest that the indorsement of a 
note, unless the action is founded upon the 
indorsement against the indorser, is not em- 
braced by the letter of the above-recited 
statute. It requires tliat a plea denying the 
execution of the writing upon which the suit 
is founded shall be accompanied by the oath 
of the party putting in such plea. What is 
meant by the execution of the writing? Un- 
questionably, the making, signing, and de- 
livery of the note cr bond. The indoi-se- 
ment constitutes no part of the execution of 
the note. Its only operation is to trans- 
fer it from one person to another after 
it has been duly executed. We are equally 
clear in the opinion that the indorsement of 
a note is not embraced by the spirit and in- 
tention of our statute, unless the action is 
founded on the indorsement against the in- 
doi-ser. The indorsers may be, and fi'c- 
quentiy are, strangers to the maker of the 
note, who cannot be presumed to know their 
handwriting. Suspicious circumstances may 
exist in relation to the assignment, and yet 
the maker is ignorant of the indorser's hand- 
writing, and cannot safely deny it under 
oath. He is compelled to admit it, or swear 
to that.of which he is ignor-ant. A doctrine- 
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from which such consequences result cannot 
he admitted to he correct. The case of Mills 
V. Bank of U. S., 11 Wheat. [24 U. S.] 431, 
does not apply to the case before the court. 
Mills was sued as an indorser by the haiib, 
and under a rule of court, in substance 
analogous to our statute, he was not permit- 
ted to deny his assignment unless he did so 
under oath. And we should not hesitate to 
apply the same rule under our statute. It 
was then erroneous, we think, to render 
judgment for the plaintiff in the court be- 
low, without proof of the indorsement of the 
note by Clarke, and on that ground the judg- 
ment must be reversed. Judgment reversed. 



Case "No. 13,547. 

STROUD V. MISSOURI RIVER, FT. S. & 
G. R. CO. 

[4 Dill. 396.] 1 

Circuit Court, D. Kansas. 1877. 

ClIEtlOKBE NeUTBAL LaXDS — CoXSTKUCTIO:! OP 

TjiEATV TviTti Cderokee Nation (14 Stat. 804) 
jx Respect to Rights of Actual Settleks — 
Right Tkaxsfekable — Minekal Lands. 

1. In the treaty between the United States 
and the Cherokee Nation of Indians, conchided 
July 19, 1S6G, ratified July 27, 1866, and pro- 
claimed August 11, 18GG (14 Stat. 804), for the 
sale of a large tract of land known as the "Cher- 
okee Neutral Lands," a preferable right was 
given to "actual settlers" to purchase, on cer- 
tain terms, the laud owned and personally oc- 
cupied by them: Held, construing the treaty, 
us amended, that one who is an actual settler, 
within the meaning of the treaty, at the date 
of its ratification, and entitled to the benefit of 
its provisions, may, after that time, and be- 
fore making proof under the regulations of the 
secretary of the interior, transfer his right to 
purchase the land to which he is entitled, and 
the grantee may make the required proof and 
purchase the land. 

[Followed in Armsworthy v, Missouri River, 
Ft. S. & G. R. Co., Case No. 550.] 

2. The land is not "mineral land" within the 
meaning of the treaty, because a coal deposit 
underlies it. 

3. Whether the treaty, as finally amended, 
provides for one or two classes of settlers, dis- 
cussed, but not decided. 

Tills is a bill in equity, in which the plain- 
tiff [James W. Stroud] claims to be one of 
the persons protected by the 17th article of 
the treaty hereinafter referred to, and in 
which he seeks to compel the defendant (who 
holds the legal title to the one hundred and 
sixty acres of land in controvei-sy), to convey 
the same to him. All questions as to form 
of pleadings, sufficiency of tender, etc., are 
waived. 

The case was submitted to the court on the 
following agreed statement of facts: 

(1) That the real estate in controversy in 
this action, to-wit, the northeast quarter of 
section eighteen (18), township twenty-seven 
(27), range twenty-five (25), in Bourbon coun- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ty, state of Kansas, is a part and parcel of a 
tract of about eight hundred thousand acres 
of land, known as the "Cherokee Neutral 
Lands.'' 

(2) That said tract of land was ceded to 
the United States by the Cherokee Nation, 
or tribe of Indians, by treaty concluded July 
19th, A. D. 1866, ratified July 27th, A. D. 
1S6G, and proclaimed August 11th, A. D. 
186G. 

(3) That previous to and on August 11th, 
A. D. 186G, one Peter Teel resided upon said 
northeast quarter {IQ of section eighteen (18), 
township twenty-seven (27), range twenty- 
five (25), and on and before that date said 
Teel made improvements on said land of the 
value of over fifty dollaj-s ($30), to-wit, of the 
value of fifteen hundred dollars ($1,500), and 
on said day owned and occupied said Im- 
provements for agricultural purposes, and 
that said land was not mineral land (except 
that there is a stratum of coal underlying a 
portion of said quarter section). That said 
improvements were on and covered each of 
the forty-acre tracts embraced in said quar- 
ter section in controversy in this suit. 

(4) That said Teel and said plaintiff had 
not enjoyed then, or previous thereto,' the 
benefits of the pre-emption laws of the Unit- 
ed States, and that said Teel was entitled to 
pre-emption under the pre-emption laws of 
the United States. 

(5) That a commission was duly and legal- 
ly appointed to appraise said land according 
to the provisions of said treaty; and that 
said commission met, some time in the year 
1866, and appraised said land at two dollars 
($2) per acre, in the aggregate at the sum of 
three hundred and twenty dollars ($320); 
and said commissioners were authorized and 
directed by the secretary of the interior to 
hear and receive proof relative to the claim 
of settlei-s under the seventeenth (17th) arti- 
cle of said treaty and the amendments there- 
to. 

(6) That after the making and proclama- 
tion of said treaty, and before said commis- 
sioners met, the plaintiff, James W. Stroud, 
purchased all the right, title, and interest 
of said Teel in and to said land, and the im- 
provements thereon, and paid him a valuable 
consideration therefor, and received from 
him a good and suflieient deed thereto; that 
plaintiff purchased the same for agricultural 
purposes; and that plaintiff, James W. 
Stroud, was in the actual possession and oc- 
cupancy of the same when the said commis- 
sioners met to appraise said land, and had 
not then or previous thereto enjoyed the ben- 
efits of the pre-emption laws of the United 
States, and said plaintiff was entitled to pre- 
emption under the pre-emption laws of tlie 
United States. 

(7) The plaintiff, under the rules and reg- 
ulations prescribed by the secretary of the 
interior, went before said commissioners and 
made proof of the facts and each of them 
hereinbefore stated, for the purpose of pro- 
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curing the privilege of purchasing said land 
under the provisions of said treaty; that this 
plaintiff made proof before said commission- 
ers of the settlement of said Teel on said 
land prior to August lltli, A. D. 1S6G, and 
of the improvements thereon at said date, 
of the value of over fifty dollai-s (SoO), of 
plaintiff's purchase from said Teel, and that 
Teel had not then, or prior thereto, enjoyed 
the benefits of the pre-emption laws of the 
United States; and of plaintiff's actual oc- 
cupation and possession of said land when 
said commission met to appi^aise said land; 
and that said land was not mineral land, ex- 
cept as hereinbefore stated; and that plain- 
tiff had pm'chased the same for agricultural 
purposes. 

(8) That said commissioners and the secre- 
tary of the interior refused to allow this 
plaintiff to purchase said land, on the gi'ound, 
as the plaintiff was by said commissioners 
informed, that the secretary of the interior 
had already decided that the right to pur- 
chase said lands, under the 17th article of 
said treaty and the amendments thereto, was 
pei-sonal to the settler who occupied said 
land at the date of the proclamation of said 
treaty, and that this plaintiff's purchase 
thereof was wholly void. 

(9) That plaintiff then and there offered to 
pay said sum of three hundred and twenty 
dollars ($320), the appraised value of said 
land, to said commissioners, or to such per- 
son as said commissioners should designate; 
that said commissioners refused to accept 
said sum of three hundred and twenty dol- 
lars {?320), or any sum at all. 

(10) That after the appraisal of said land, 
and after plaintiff had made his proof be- 
fore said commissioners, as aforesaid, the 
secretary of the interior caused a patent for 
the land in controversy to issue from the 
United States to one James F. Joy; that aft- 
erwards said Joy sold and transferred the 
land in controversy to the said defendant, 
the Missouri River, Fort Scott and Gulf Rail- 
road Company. It is agreed that Joy pro- 
cured the title from the United States, as 
agent for the defendant. 

(11) That said deed from said Teel to the 
plaintiff, James W. Stroud, for the land in 
controversy in this suit, was a quit-claim 
deed, duly and properly signed and deliv- 
ered, but without acknowledgment; that said 
deed was never recorded by the register of 
deeds of the proper county; but that said 
plaintiff is now, and has been all the time 
since his purcliase from said Teel, as afore- 
said, in the open and notorious possession 
and occupancy of the land in controversy. 

(12) The defendant has paid taxes on said 
land since the date of the transfer from said 
Joy, to-wit, from the 1st day of March, 1871. 

Questions for Special Findings. To the 
Honorable .Judges of the Circuit Court of the 
United States for the District of Kansas: 
Inasmuch as there are about two hundred 
persons residing upon said neutral lands, who 



claim under the provisions of the 17th arti- 
cle of said treaty and the amendments there- 
to, in all of which is involved the construc- 
tion of some pai'ts of said article, and many 
of which raise other questions under said ar- 
ticle than those presented by the agreed facts 
in the foregoing case; and inasmuch as it is 
very desirable to have a rule of law estab- 
lished for the settlement of all these cases 
without prolonged and expensive litigation, 
the counsel for both parties hereto respect- 
fully request your honorable court to con- 
strue and intei"pret the whole of said article 
and the amendments thereto; and in so do- 
ing to find upon the following questions, all 
of which are involved in some one or more 
of said eases: 

(1) ^yas the right to purchase given to one 
or two classes of persons by the 17th arti- 
cle of the treaty and its amendments? 

(2) Who must have the qualification of a 
pre-emptor; the original settler, his vendee, 
or both? 

(3) Is the settler's (or his vendee's) right 
to purchase limited to the sub-divisions ac- 
tually covered by his improvements, or do 
they extend to the whole quarter? 

(4) Can the original settler make sale prior 
to his proof before said commissioners, and is 
such sale valid? 

(5) In such ease is a parol sale sufficient 
to pass the right to purchase to the vendee? 
and if not, can a parol sale be made good by 
a bill in chancery to which the original set- 
tler is made a party? 

(6) Is it necessary that the original settler, 
or his vendee, should make or offer to make 
proof of his settlement before said commis- 
sioners? and is a general offer to prove up, 
and a refusal to allow him to do so, suffi- 
cient to secure his right? 

(7) Does the fact of the land having coal 
on or underlying it make it mineral land 
within the meaning of the treaty? and does 
such fact destroy the settler's right to pur- 
chase? and what is the rule when the land 
is partly underlaid with coal, and all valua- 
ble for agricultural purposes? 

(8) To whom is the appraised value of the 
land to be paid? and is the settler required 
to pay interest? 

(9) Is the settler required to refund the 
taxes paid by the patentee, and legal inter- 
est thereon? 

(10) To whom does the patentee look for 
'the repayment of the original purchase mon- 
ey for said land, and interest thereon? 

The undei-signed would also venture to re- 
quest that the findings and rulings of the 
court upon the questions above suggested be 
made in writing and filed— to the end that 
they may serve as rules of law in the settle- 
ment of other causes not in court. 

Complainant claims title to the land in con- 
trovei-sy under the 17th article of the treaty, 
and the amendments thereto, made by and 
between the United States and the Cherokee 
Nation or Tribe of Indians, July 10, 1866, and 
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proclaimed August 11, 186G; and the supple- 
mental article to said treaty, proclaimed 
June 10. 1868. 

The 17th article of said treaty is as follows: 
"Art 17. The Cherokee Nation hereby cedes, 
in trust to the United States, the tract of 
land in the state of Kai'sas "which was sold 
to the Cherokees by the United States, under 
the provisions of the 2d article of the treaty 
of 1835; and also that strip of land ceded to 
the Nation by the 4th article of said treaty 
"vvhich is included in the state of Kansas; and 
the Cherokees consent that said lands may be 
included in the limits and jurisdiction of tho 
said state. The lands herein ceded shall be 
surveyed as the public lands of the United 
States are surveyed, under the direction of 
the commissioner of the general land office, 
and shall be appraised by two disinterested 
persons, one to be designated by the Cherokee 
national council, and one by the secretary of 
the interior, and, in case of disagreement, by 
a third person, to be mutually selected by the 
aforesaid appraisers. The appraisement to be 
not less than an average of one dollar and a 
■quai'ter per acre, exclusive of improvements. 
And the secretary of the interior shall from 
time to time, as .such surveys and appraise- 
ments are approved by him, after due adver- 
tisement for sealed bids, sell such lands to the 
highest bidders, for cash, in parcels not ex- 
ceeding one hundred and sixty acres, and at 
not less than the appraised value: provided, 
that whenever there are improvements of the 
value of fifty dollars (?50) made on the lands 
not being mineral, and owned and pei-sonally 
occupied by any person for agricultural pur- 
poses at the date of the signing hereof, such 
person so owning and in person residing on 
such improvements, shall, after due proof, 
under such regulaiions as the secretary of the 
Interior may prescribe, be entitled to buy, at 
the appraised value, the smallest quantity of 
land in legal sub-divisions which will include 
his improvements, not exceeding in the aggre- 
gate one hundred and sixty acres; the ex- 
penses of sui-vey and appraisement to be 
paid by the secretary out of the proceeds of 
sale of said lands: provided, that nothing in 
this article shall prevent the secretary of the 
interior from selling the whole of said neu- 
tral lands in a body to any responsible party,, 
for cash, for a sum not less than eight hun- 
dred thousand dollars." 

The amendment affecting said article is as 
follows: "* * * 2d. Strike out the last 
proviso in article 17, and insert in lieu thereof 
the following: Provided, that nothing in this 
article shall prevent the secretaiy of the in- 
terior from selling the whole of said lands, 
not occupied by actual settlers at the date of 
the ratification of this treaty, not exceeding 
one hundred and sixty acres to each person 
■entitled to pre-emption under the pre-emption 
laws of the United States, in a body, to any 
responsible party, for cash, for a sum not less 
than one dollar per acre." 14 Stat. 804^-807. 
The supplemental article before referred to, 



or so much thereof as affects the rights of 
settlers, is as follows: "It is further agreed 
and distinctly understood that, under the con- 
veyance of the 'Cherokee Neutral Lands' to 
the said American Emigrant Company, 'with 
all beneficial interests therein,' as set forth 
in said contract, the said company and their 
assigns shall take only the residue of such 
lands after securing to 'actual settlers' the 
lands to which they are entitled under the 
■ provisions of the 17th article and amendments 
thereto of the said Cherokee treaty of August 
11th, 1866; and that the proceeds of the sales 
of said lands, so occupied at the date of said 
treaty by 'actual settlers,' shall enure to the 
sole benefit of, and be retained by the secre- 
tary of the interior as trustee for, the said 
Cherokee Nation of Indians." 

Hill & Sallee, for plaintiff. 
Wallace Pratt and Blair & Ferry, for de- 
fendant. 

Before DILLON. Circuit Judge, and POS- 
TER, District Judge. 

DILLON, Curcuit Judge, The plaintiff 
claims to be one of the class of persons pro- 
tected by the 17th article of the treaty, and 
files his bill in equity to enforce that right, in- 
sisting that the defendant holds the legal title 
to the one hundred and sixty acres of land 
in controversy in ti'ust for him. 

Under the agreed facts, the court is of 
opinion that the plaintiff is entitled, on the 
payment to the defendant of the appi*a sed 
price of two dollars per acre, without inter- 
est, and the amount of taxes on the said land 
paid by the defendant, with intei-est thereon 
at the legal rate of seven per cent per an- 
num, to a decree that the defendant convey 
the land in question to him. The rights and 
equities of the government and the defendant 
company, as to the amount received by the 
defendant over the amount which was paid to 
the government for the land, viz., one dollar 
per acre, can be adjusted between them, and 
does not concern the plaintiff. 

It is implied in the above conclusion, that 
we are of opinion that one who is an "ac- 
tual settler," within the meaning of the trea- 
ty, at the date of its ratification, and entitled 
to its protective provisions, may, after that 
time and before making proof under the reg- 
ulations of the secretary of the interior, trans- 
fer his right to purchase the land to which 
he is entitled, and that the grantee may make 
the required proof, and thus entitle himself to 
make the purchase at the appraised value. If 
the land had not been patented by the gov- 
erament, the grantee, after making the due 
proof of his grantoi*'s right at the date of the 
ratification of th^ treaty, would be entitled to 
make the purchase, if not in his own name, 
then in the namf> of his grantor, who would 
hold it for the benefit of the grantee. 

The 17th article of the treaty does not in 
terms require the settler to be in possession 
at the time of his purchase; but he must be 
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in actual occupancy at the date of the i-atifi- 
cation of the treaty in order to he within its 
provisions. If thus in possession his right 
would descend to his heirs, and, in our judg- 
ment, it may be devised or conveyed if it waa 
complete when the treaty was ratified. 

The intention of the senate throughout to 
protect the "actual settler" is unmistakable, 
and accords with the uniform practice of the 
government in this respect It was the rights 
of those who owned and personally occupied 
their improvements that the treaty sought to 
guard and secure. The actual settler must 
own the improvements in his own right and 
not for another, and he must personally oc- 
cupy the improvements, or the land on which 
they ere situate, for agricultural purposes, 
and he must thus own and occupy them at the 
date of the ratification of the treaty. If he 
was such an owner and occupier, the treaty 
intended to give him the preferable right to 
purchase. His rights were fixed; and no one 
is benefited by holding that he may not 
transfer his right when it is thus consum- 
mate. To hold otherwise would be to impris- 
on the settler for the time without any ad- 
vantage to the government, or any rightful 
advantage to any one else. 

What we decide is, that if the right of the 
actual owner and occupier at the date of the 
ratification of the treaty to buy the land is 
complete, he may, after that, transfer to an- 
other his right in any mode which is effectual 
as between them, and the grantee succeeds to 
the grantor's rights in this respect. This 
court so held in Langdon v. Joy [Case jNo. 
8,082], in which holding Mr. Justice Miller 
concuiTed. 

The land in question was used by the set- 
tler for agricultural purposes, and is not "min- 
eral land" by reason of a coal deposit under- 
lying a portion of it. Lead and zinc, and 
perhaps other mineral deposits, were known 
to exist not far from, if not within, these 
"neutral lands," and it was lands containing 
such deposits that was meant by the word 
"mineral" as used in the treaty. In sales of 
the public lands in Iowa, Missouri, and Kan- 
sas, lands containing coal deposits have not 
been reserved by the government as "mineral" 
lands. 

In this case the improvements were on and 
covered each of the forty-acre tracts consti- 
tuting the quarter-section of land in contro- 
versy. It is clear, therefore, that the plain- 
tiff's rights extend to each of the forty-acre^ 
tracts included in the one hundred and sixty 
acres claimed by the plaintiff. 

What is said above, expressly or by impli- 
cation, substantially answers all the ques- 
tions submitted, except the question whether 
the treaty, as finally amended and ratified, 
provides for one or two classes of "actual set- 



tlers." This question is not necessarily in- 
volved in the present case, and as its solution 
is not unattended with difficulties, we do not 
now pronounce any definite opinion upon it. 
In the regulations of the secretary of the in- 
terior on this subject, he construed the 17th 
article of the treaty as providing for twO' 
classes of settlers, viz.: (1) Those who own- 
ed and personally occupied improvements for 
'agricultural purposes, of the value of fifty 
dollars, at the date of the signing of the 
treaty, July ID, 1866. (2) Those who, after 
the signing (July 19, 1SG6), and before the 
ratification of the treaty (August 11, 18GG), 
were actual settlers upon the land, having 
the qualifications of pre-emptors under the 
pre-emption laws of the United States. 

The provisions of the first and second pro- 
visos, in respect of actual settlers, being in 
pari materia, must be taken and construed to- 
gether; and thus regarded, the leading pur- 
pose of the second amended proviso seems to 
have been to secure the rights of those set- 
tlers mentioned in the first proviso by pro- 
hibiting a sale, by the secretary of the in- 
terior, en masse, which would cut them off— 
thus limiting, and not enlarging, the power 
previously given to this oflacer, and extending 
this protection to the settler from the date of 
the signing of the treaty July 19th, to the 
date of its ratification, August 11th; and the 
words in the second proviso, "to each person 
entitled to pre-emption under the pre-emption 
laws of the United States," if not intended 
merely as words of limitation on the power of 
the secretary to sell, mean probably no more 
than that the settler must have the qualifica- 
tions of a pre-emptor as to citizeuship of the 
United States, and be the head of a family, 
or a widow, or a single man over the age of 
twenty-one years, not owning three hundred 
and twenty acres of land elsewhere, etc., to 
be entitled to the benefit of the treatj'. But 
tie provisions of the pre-emption laws, as to 
extent and character of improvements, so far 
as they conflict with the express provisions 
of the first proviso of the 17th article of the' 
treaty, in this regard, would be controlled by 
the provisions of the treaty. 

We doubt whether the treaty, as amended, 
provides for two distinct classes, making sep- 
arate provisions of a different character as to 
each class, as the secretary of the interior 
seems to have supposed. But we are not pre- 
pared to express any final opinion on the sub- 
ject, and leave it open. On the payment of 
the purchase money and taxes, as alcove stat- 
ed, into court for the defendant, the plaintiff 
may have a decree for the lands. Decree ac- 
cordingly. 

For further construction of the 17th article of 
the treaty, see Langdon v. Joy [Case No. 8,- 
062]. 
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Case Wo. 13.548. 

In re STROUSE. 

[1 Sawy. 605; i 11 Int, Rev! Rec. 182.] 

District Court, D. Nevada. May 19, 1871. 

iNTERNAi. Revenue— Production of Books— Dis- 

ciiOSUicES— How Pkotectbd— COSSTI- 

TUTiON'Ai. Law. 

1. Proceedings under the 14th section of the 
revenue act to compel the production of books, 
and giving of evidence before an assessor, are 
-civil, and not criminal. 

2. The examination of the books of a per- 
son under that section, is not an infringement 
of article 4 of amendments to the constitution 
of the United States, protecting persons from 
unreasonable searches, etc. 

[Cited in Re Piatt, Case No. 11,212.] 

3. Disclosures so made: are protected by the 
act of February 25, 1868, and cannot be used 
against the person making them before any 
court or officer of the United States. 

4. The person summoned before the assessor, 
must not only produce bis books, but must sub- 
mit them to examination, and testify concern- 
ing entries therein. 

5. Section 14 of the act of June 30, 1864, as 
amended bv section .9 of the act of July 13, 
1SG6 (14 Stat. 101), construed. 

Attachment for contempt in refusing to 
permit examination of books by assessor of 
internal revenue, and refusing to testify be- 
fore the assessor, in pursuance of the provi- 
sions of the internal revenue act. 

Wm. S. Wood, U. S. Dist Atty., for the 
United States. 
H. K. Mitchell, for respondent. 

HTLLYER, District Judge. In this case 
Mart Strouse was summoned before the as- 
sessor to give testimony and produce his 
books relating to his business between the 
first day of May, A. D. 1869, and the thir- 
tieth day of November of the same year. 
The proceeding was taken under the 14tli 
section of the act of congress of June 30, 
1864, as amended by section 9 of the act of 
July 13, 1866 (14 Stat. 101). 

At the time and place designated in the 
summons the respondent, Strouse, appeared 
with his books, but refused to permit any 
examination of them by the assessor, or to 
answer questions, upon the alleged ground 
that the books, if received in evidence, would 
criminate him, or would furnish a link in 
a chain of testimony which might crimi- 
nate him. The assessor then applied for 
an attachment against said Strouse, by vir- 
tue of which he was brought before the 
judge of the district court and a hearing 
had. 

The respondent asks to be discharged with- 
out compliance with the summons of the as- 
sessor upon three grounds; (1) That his an- 
swers and books would tend to criminate him. 
(2) That the examination of his books would 
infringe that article of the constitution of 
the United States which protects the people 
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from unreasonable searches and seizures of 
their persons, houses and effects. Article 4, 
Amendments. (3) That he can only be com- 
pelled under the 14th section to produce his 
books, and cannot be required to submit 
them to the inspection of the assessor, or to 
testify from them. 

As to the first ground it is true that, un- 
der the constitution of the United States, no 
man can be compelled to be a witness against 
himself in a a'iminal case. Article 5, 
Amendments. But it has been held by 
Judge Lowell of the Massachusetts district, 
and I think correctly, that this is not" a 
criminal, but a civil proceeding. In re 
Chadwick [Case No. 2,570]. The respond- 
ent is charged with no crime. He has re- 
fused to be examined because he believed the 
examination to be illegal, and it is not to 
be presumed that any judge will punish a 
person for the assertion of what he, in good 
faith, believes to be a legal right, though 
shown finally to be an error. The law au- 
thorizes the assessor to summon the respond- 
ent before liim to answer questions touching 
his returns and assessments. 

It is no more a "criminal case" than sum- 
moning a witness to testify, or a bankrupt 
to appear before a register or judge and an- 
swer interrogatories. The answers of Mr. 
Strouse may be testimony wMch Will in- 
crease his tax and thus be against himself, 
but he is a witness against himself in a 
civil proceeding having no element of a 
"criminal case." 

This being so it was argued that the testi- 
mony given might be used against the wit- 
ness on some future trial for the commis- 
sion of a crime. I think this objection is 
no longer of any force since the passage of 
the act of congress of February 26, 1863 
(15 Stat. 37), for the protection of persons 
making disclosures as parties, or testifying 
as witnesses. This act provides that dis- 
closures and evidence obtained^ by means of 
any judicial proceeding from any party or 
witness, shall not be used against him in 
any manner before any court of the United 
States or any officer thereof. , Judge Under- 
wood, of the district of Virginia, holds the 
disclosures and evidence given under sec- 
tion 14, to be fully protected by this act. In 
re Phillips [Case No. 11,097], And see, alse, 
People V. Kelly, 24 N. Y. 83; and In je 
Meador & Bros. [Case No. 9,375]. Again, 
the constitutional protection applying only 
to criminal cases, congress would have power 
to change the old rule of evidence and re- 
quire a witness to give evidence in a civil 
case, even though it did tend to criminate 
himself. This testimony, not being given 
voluntarily, might upon a trial of the wit- 
ness for the crime, be excluded upon an- 
other well known rule of evidence regarding 
admissions. 

Second. Upon the second ground that this 
requirement to produce the books is an un- 
reasonable search, it need only be remarked 
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that the fourth amendment, supposed to be 
violated, like the clause of the fifth referred 
to above, is applicable to criminal cases only. 
The opinion of Judge Erskine in the Case 
of the ileadors cited above, leaves nothing 
to be said on this point. 

Third. The third point is upon the con- 
struction of the 14th section. It was con- 
tended on the argument that the pei-son sum- 
moned when he appeared and "produced" 
the books mentioned in the summons, had 
complied with the law, and could not be re- 
quired to submit them to the inspection of 
the assessor, or to exhibit particular items 
to him. The language of the section is, 
* * * "it shall be lawful for the assessor 
to summon such person, his agent, or other 
person having possession, custody or care of 
books of accounts, containing entries relat- 
ing to the trade or business of such person, 
or any other person he may deem proper, to 
appear before such assessor and produce such 
book, at a time and place therein named, and 
to give testimony or answer interrogatories 
under oath." * * * It is too plain for 
argument that no effect would be given to 
this language if the person summoned might, 
after producing the books, refuse to permit 
any examination of, or testify as to entries 
in them. The command of a subpoena duces 
tecum is that the witness "bring with" him 
cei'tain described books or papers, but who 
ever heard of such witness contending that 
he had only to bring the books with him 
and need not exhibit or testify from them. 
The bankrupt act gives the court power in 
certain cases "to compel the production of 
boolis and papers," and I have never heard 
of a witness being excused from exhibiting 
the books or testifying to entries in them 
upon the ground that the law gave power 
to compel only the "production" of the books. 
In all these cases the only reason for pro- 
ducing the books is to use them as evidence, 
so far as they are competent upon the in- 
quiry being made. This section is remedial, 
not penal, and must be liberally constnied 
so as fairly to carry out the intention of 
the lawmaker. To do this the books must 
not only be produced, but the entries re- 
lating to the trade or business of the re- 
spondent must be exhibited and proper ques- 
tions concerning them answered. It is not 
doubted that the assessor will discharge this 
delicate and somewhat disagreeable duty 
with all proper regard for the natural feeling 
of repugnance which evei-y citizen engaged 
in business has, to disclosing his business 
affairs to third persons. The revenue law 
denounces heavy penalties against any as- 
sessor who shall be guilty of wilful oppres- 
sion in the discharge of his office, and it 
must be presumed that he will do his duty — 
no more and no less. 

It is ordered: That the said Mark Strouse, 
in obedience to the summons of the assessor, 
W. F. Myers, appear before said assessor 
forthwith, and answer under oath or affirm- 



ation concerning the trade or business of 
said Strouse, from May 1, 1S69, to Novem- 
ber 30, 1869, and give evidence according 
to his knowledge respecting his liability as 
a person subject to an excise duty or tax 
under the internal revenue laws of the United 
States; and, also, that he produce to the said 
assessor all books of accounts containing en- 
tries of purchases and sales relating to his 
trade or business, from May 1, 1869, to No- 
vember 30, 1869, and exhibit such entries to 
said assessor, and answer touching the same, 
fully. 

It is further ordered: That upon comply- 
ing fully and fairly with the foregoing or- 
der, the said Mark Strouse be discharged 
from an-est. [The clerk, upon receipt of 
his fees therefor, will deliver a certified copy 
of this order to W. F. Myers, assessor.] 2 



Case No. 13,549. 

STROUT V. The CUBA.1 

District Court, S. D. New Tork. Sept. 14, 

1861. 

Salvage — Recapture from E^emy — Crew — 

Right to Salvage fou Recaptore. 

[1. The brig Cuba, valued with her cargo at 
$12,000 or §15,000, two days out from Trinidad 
for London, was captured by a Confederate 
cruiser, and four days thereafter recaptured 
by the master and crew, and brought safely to 
New York. Held, that salvage amounting to 
two-fifths the total value should be awarded, 
to be borne by the hrig and cargo in proportion 
to their respective values, and costs to be paid 
out of the remaining three-fifths.] 

[2. Capture by a public or private armed ves- 
sel of a belligerent power or by a pirate ter- 
minates or suspends the contract which binds a 
seaman to his ship, and rescue or recapture by 
the master and crew entitles them to salvage.] 

[3. Capture by a Confederate cruiser in July, 
1861, was capture by a belligerent, so far as 
the claim of the master and crew for salvage 
for recapture is concerned, whether the cruiser 
was, by the laws of the United States, tech- 
nically a pirate or not.] 

[4. The master and part owner of a brig which 
had been captured by a Confederate cruiser is 
entitled to salvage for recapture as against 
the other part owners. The Holder Borden 
(Case No. 6,600), followed.] 

[5. Capture by a belligerent suspends the con- 
tract of affreightment, and recapture by the 
captain and part owner is not within his con- 
tract, either as master or carrier, and, since 
it is a personal service, entitles him to salvage 
as against the underwriters of the cargo. The 
Maria Jane, 1 Eng. Law & Eq. 65S, distin- 
guished.] 

[This was a libel in rem against the brig 
Cuba and cargo by Daniel J. Strout, master 
and part owner, and by the crew, under a 
claim of salvage for recapturing her from the 
prize crew of a Confederate cniiser. The un- 
derwriters of the cargo appeared as respond- 
ents.] 

Benedict, Burr & Benedict, for libelants. 
A. F. Smith, for claimant. 

SHIPMAN, District Judge. The facts, as 
they appear in the proofs in this case, are 
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substantially as follows: The American brig 
Cuba, on the 2d of July, 1S61, sailed from 
Trinidad, bound to London, with a cargo of 
sugar and molasses. Her officers and crew 
consisted of Capt. Daniel J. Strout; chief 
mate, James Babbidge; second mate, John 
Carroll; cook, Thomas Oliver; and John Car- 
ter, Charles Gasmer, and John Perry, sea- 
men. Nothing unusual or important occurred 
on the voyage until early in the morning of 
the 4th of July, when a steamer was discov- 
ered beai'ing down for the brig. The steam- 
er had the American flag flying, but proved 
to be the so-called privateer Sumter. She 
soon neared the brig, fired a shot across her 
bows, and ordered her to heave to. The brig 
immediately came to, and was bo.arded by a 
body of men from the steamer, armed with 
cutlasses and heavy navy revolvers. The 
leader of the boarding crew ordered the cap- 
tain of the brig to go on board of the steam- 
er, and take his papers. He did so, and on 
reaching the cabin of the steamer, was in- 
troduced to one Semmes, who was alleged to 
be the commander of the Confederate steam- 
er Sumter. This person examined the cap- 
tain's papers, and tore them all up, except the 
register, which he kept. After inquiring to 
whom the cargo belonged, he announced to 
Capt. Strout that he and his crew were pris- 
oners of war. After some conversation be- 
tween Semmes and his confedeiates, in which 
the disposition of the brig was discussed, and 
the proposition to send her, in charge of a 
prize crew, into Vei-a Cruz, was negatived, 
Semmes informed Capt. Strout that he should 
take her in tow, carry her into Cienfuegos, 
and sell the cax'go and bum the brig. Capt. 
Strout was then ordered on board of his ves- 
sel, accompanied by five men from the steam- 
er, one of whom was called a prize master, 
two were marines and two sailors. The 
steamer then took the Cuba, together with 
the ilachias, another vessel, captured that 
morning, in tow, and started for Cienfuegos. 
This was about 11 o'clock a. m. They con- 
tinued in tow till 4 a. m. next morning, when 
the hawser of the Machias parted and she 
w»ent adrift; but the fact was not discovered 
on board the steamer till about an hour and a 
half after the occurrence. When it was 
found out ihat the Machias was gone orders 
were given by those on board the steamer for 
the Cuba to let go her hawser and make all 
sail till the Sumter came up again. The lat- 
ter then left in pursuit of the Machias, and, 
after finding her, returned to the Cuba. By 
this time the sea was running so high that 
she could not fasten again to the Cuba, and 
Semmes gave orders to the prize master to 
take them into Cienfuegos. The brig stood 
for the last-named port. The prize crew were 
heavily armed with cutlasses and revolvers, 
and the crew of the Cuba, being unarmed, 
were permitted to have the liberty of the 
deck, and were required to assist in sailing 
the vessel. 
Capt. Strout, who seems to have early 



formed the idea of baffling the enterprise of 
his captors, and, if possible of retaking his 
vessel, privately told his mates, and the oth- 
ers of hig men who took their turn at the 
wheel, to let her fall ofE on her tacks as much 
as possible and not attract the notice of the 
prize crew. This was so successfully done 
that on the third day after they had parted 
company with the Sumter, they were twenty 
miles further ofC from the port to which they 
were ordered, than they were when they left 
the steamer. About this time the prize mas- 
ter appears to have become somewhat sus- 
picious of Capt Strout and his mates, and at 
the same time a little more distrustful of his 
own seamanship. He called Capt. Strout and 
his mates aft, and asked them to assist them 
in navigating the brig into Fernandina, Flor- 
ida; at the same time assuring him that if 
he gave any more orders, or his men refused 
to work, he would shoot him. Capt. S. prom- 
ised to assist the prize master through the 
Straits of Florida with the brig, and imme- 
diately put her before the wind, the prize 
master giving the course. This Avas the third 
day after the capture. On the next day, the 
8th of July, and the fourth day after the cap- 
ture, Capt Strout and his crew having come 
to some general understanding to retake the 
brig, obtained complete possession of her in 
the following manner: The captain discov- 
ered that the prize master was asleep on the 
after-house, and immediately, with his mates 
and steward, went to securing the arms. 
They succeeded in obtaining possession of all, 
or nearly all, of the weapons. At this time, 
there were two of the prize crew, besides the 
master, asleep; one a marine, lying along- 
side the after hatch. The other marine was 
lying on deck, alongside the boat, with his 
head on a revolver wrapped up in a jacket 
for a pillow, reading, Capt Strout appears 
to have secured the other arms without the 
observation of any of the prize crew, and 
immediately approached this marine, and 
jerked the pistol from under his head, de- 
manding his surrender. He yielded at once. 
But several of the prize crew at this moment 
discovered that something was in the wind, 
and went for their arms, and finding them 
gone, two of them drew their sheath knives, 
one seized the axe, and all rushed aft, 
whither Capt. Strout had gone with the pis- 
tol he had just taken from the marine. The 
rush aft awoke the prize master. The main- 
sail was at this time down, and lying up- 
on the boom; and the prize crew gath- 
ered on one side of it, and Capt. Strout 
and his crew on the other. The mates of 
the latter and the cook were armed with 
revolvers, and one of the men with a cutlass. 
Capt. Strout had a heaver. The prize crew 
had no arms except the two sheath knives 
and the axe. One of the prize crew attempt- 
ed to jump over the mainsail, when Capt. 
Strout struck him with the heaver, and stag- 
gered him. He then ordered his mate to fire 
on them if they moved. They were then or- 
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dered by Capt. Strout to surrender, and they 
made no further resistanqe, but went for- 
■wax'd, followed up by the captain and his crew, 
Capt. Strout had but two pairs of irons, one 
of which he put on the prize master, and the 
other on the most dangerous of the sailors. 
The rest were tied with marline. 

These occurrences were all on the Sth. 
On the same day they fell in with the brig 
Costa Rica, which took off two of the sailors 
of the prize crew, and the Cuba then set sail 
for New York. Nothing else of importance 
oceiurred until the 13th or 14th of July, when 
the prize master (whose irons had been taken 
off at his urgent entreaty) repossessed him- 
self of a pistol, and went into the maintop. 
He then called to Capt. Strout, and told him 
he wanted to speak with him and all his 
crew. The captain asked him what he want- 
ed. He asked Capt. Strout if he intended to 
cariy him to New York. He replied that he 
did. The prize master then said, "You won't 
cai-iy me alive." Captain S. replied, "Then I 
will carry you dead." Capt. Strout immedi- 
ately started below for a pistol, when the 
prize master called out, and threatened to 
shoot him if he went below. The captain 
then jumped below, got a pistol, and fired 
two shots at the prize master, who still re- 
mained in the top, one of which took effect 
in his arm, and the other struck neai his 
head, in the main cross-trees. He then took 
him, dressed his wound, and put him in the 
after cabin under lock and key, and kept a 
guard over him until they reached New York, 
where the vessel arrived with all her crew 
and cargo safe, and her three prisoners, on 
the 21st of July. 

The brig Cuba was owned at this time by 
parties in Boston and Maine, and by Capt. 
Strout. The latter owned one-sixteenth of 
her, having bought and paid for her, but 
never had any bill of sale of his portion. The 
other owners of the brig make no objection 
to an allowance of salvagfe for which this 
libel is filed. There is an appearance, how- 
ever, for and on behalf of the foreign under- 
writers of the cargo, who have filed their 
claim, and insist: (1) That if salvage is al- 
lowed (and they do not seriously contest the 
claim of the mates and seamen of the Cuba 
to some salvage compensation), that allow- 
ance should not be one-half, as claimed by 
the libelants, and should not exceed one- 
eighth, or at most one-sixth. (2) That if 
salvage is allowed, no part of it can be ad- 
judged to the captain, because he was part 
owner of the brig; and that, from whatever 
sum should be decreed by the court as salvage 
on the cargo, there should be deducted an 
amount equal to that to which the captain 
would have been entitled were his right not 
barred by his ownership. 

Let US, before examining these two main 
propositions and the arguments urged in' 
support of them, look for a moment at the 
grounds, if any exist, upon which salvage 
at all can be given in this case. Nearly all 



the answers' that have been given to the 
often difficult question, "Who may be sal- 
vors?" have been clothed in the language of 
Lord Stowell's definition. He defines a salvor 
to be "a person who, without any particular 
relation to a ship in distress, proffers use- 
ful service, and gives it as a volunteer ad- 
venturer, without any pre-existing covenant 
that connected him with the duty of employ- 
ting himself for the preservation of that 
ship." Correctly understood, the accuracy 
of this definition will receive general assent. 
And it follows, of course, from it, that as a 
general rule no one, neither master, nor pilot, 
nor ofiacer, nor seaman, nor passengers, can 
ever be entitled to salvage for services ren- 
dered thejr own ship in distress, so long 
as they are discharging those duties only 
which their relations to that ship impose 
upon them. Their duties vary, of course, ac- 
cording to their several relations. The du- 
ties of the master take a wider range than 
those of mates, and those of the mates wid- 
er than those of the seamen, while the duties 
of the passenger are much narrower than 
either. But even the latter is bound to as- 
sist in saving or relieving the ship; and so 
long as the seiviees which he may render are 
within the line of his duty, he can claim no 
salvage compensation therefor. Let us 
glance here at some of the duties which do, 
and some which do not, devolve on a pas- 
senger on board of a ship in distress,— as 
correct views here will shed light on our 
path through the other branches of the dis- 
cussion. The passenger is bound, when the 
ship is in danger, to render all ordinary as- 
sistance in his power; to relieve an ex- 
hausted seaman at that post of duty in 
which he is competent to stand; and to per- 
form any seivice that he may able, without 
prolonging or increasing his danger. But 
clearly he is not bound to remain by the ship 
to the peril of his life, when he has an oppor- 
tunity to escape; nor to go to the masthead 
in a storm, when he is not competent to the 
task; nor to assume the command and navi- 
gation of the ship in ease the master is dis- 
abled. If a passenger does render these ex- 
traordinary services, entirely outside and be- 
yond the scope of his duty, and such services 
substantially contribute to the saving of the 
ship and cargo, then he is entitled to some 
salvage compensation. The Branston, 2 
Hagg. Adm. 3, note; The Salacia, Id. 260; 
Newman v. Walters, 3 Bos. & P. 612. 

We naturally come now to inquire into the 
duties of the master, officers, and crew of a 
ship in distress; and upon a right view of 
these depends mainly the result of the case 
before us. The rules of maritime law, found- 
ed upon solid considerations, have carefully 
and rigorously bound up the interests of the 
mariner with the destiny of the ship commit- 
ted to his care. His right to wages generally 
depends upon the ship's carrying freight, 
and her success in carrying freight depends 
upon her safety. When ship and cargo are 
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lost by a pei-il of the sea, his right to wages 
perishes with them. And no exertions, how- 
ever hazardous, painful or long-continued, 
when performed in the line of duty which 
the law draws from his conti'act, can en- 
title him to any compensation therefor. But 
there are limits even to a sailor's duty to his 
«hip; points heyond which the ohligations 
which his contract imposes upon him cease to 
operate, and at which that contract is sus- 
pended or extinguished in judgment of law. 
In enumei'ating a few circumstances which 
operate to suspend or extinguish the contract 
of seamen, I shall confine myself to that class 
of cases which are germane to the one imder 
<:onsideration. 

1. I regard it as well settled doctrine that 
capture by a belligerent suspends, if it does 
not terminate, the contract which binds a 
seaman to his ship. Clayton v. The Harmony 
tCase No. 2,871]; Phillips v. SlcCall Did. 11,- 
104]; The Friends, 4 C. Kob. Adm. 143; The 
<5overnor Raffaes, 2 Dod. 17, 18; The Flor- 
ence, 20 Eng. Law & Eq. 609. Some of these 
authorities hold the contract of the mariner. 
In case of capture, to be dissolved and ter- 
minated; others regard it as only suspend- 
■ed. In the view I take of this case, this dis- 
tinction is not of a controlling character. It 
ni.akes no difference whether the capture is 
by a public or private armed vessel of the 
belligerent power, so far as its effect on the 
contract of the officers and crew is con- 
cerned. 

2. It appears now to be settled law that 
-capture by pirates equally suspends or ex- 
tinguishes the contract of the mariner. That 
eminent admiralty judge. Dr. Lushington, 
has recently stated his views of the effect of 
such a capture, and, as his reflections are 
pertinent in several aspects of the present 
case, I quote them at some length. In the 
<;ase of The Florence (decided in 1853) 20 
Eng. Law & Eq. 609, he remarks: "The con- 
tract is for services of the mariner as mar- 
iner during a given voyage. The services 
■are not defined in the contract. The duration 
is for a voyage or voyages, and sometimes 
for a specified time. In some special cases 
provision is made for the termination of the 
conti'act on the occurrence of other circum- 
stances, as the sale of the ship, or the im- 
possibility of getting a cargo. The sei-vices, 
though not defined in writing, are so by 
usage; and so is the duration of them in 
some cases, as in the case of shipwreck, 
-capture, &c. In shipwreck the contract con- 
tinues so long as a plank can be saved. By 
-capture certainly, if there be no recapture, 
the contract is at once put an end to; and 
this, I apprehend, whether by an enemy or 
by pirates. And here I may observe that by 
■their calling mariners are bound to incur a 
-certain degree of danger, whether it pro- 
•ceeds from an enemy, or from pirates, or 
■from the tempestuous state of the elements; 
but there is a limit to the risk to which any 
seaman is bound to expose himself. Human 



life is more valuable in the sight of God and 
man than any property, and, if it should so 
happen that- the choice should be between 
them, there can be no doubt as to which 
should prevail." But whether a mere piratic- 
al capture, strictly speaking, suspends or 
dissolves the mariner's contract, in judgment 
of law, or not, is immaterial in the present 
inquiry, owing to the peculiar and novel 
circumstances which surround this case. 
Clearly, this capture suspended the contract, 
imless the duty of rescuing the Cuba from 
the hands of these armed men rose out of 
the obligations of that contract, and was 
binding upon her officers and crew. Now, 
what might be the duty of mariners in re« 
sisting an attack upon their vessel or rescu- 
ing her from a capture by ordinary pirates, 
those solitary rovers of the sea, who are not 
only unsupported by confederates, but are 
under the ban and outlawi^y of every civil- 
ized nation, and are liable to be seized by 
any and every vessel, public or private, that 
fioats on the sea, and condemned to death 
by the courts of all nations, I will, not stop 
here to inquire. The duty of the mariners on 
board of this brig is to be tested by the 
peculiar circumstances under which they 
were placed. And it makes no difference, so 
far as the present question is concerned, 
whether, in the eye of the criminal law of 
the United States, the captors of the Cuba 
are regarded as pirates or not. That ques- 
tion has no connection with the one under 
consideration. I am here considering only 
the single question of the obligations of the 
crew of the Cuba, under their contract as 
mariners. The steamer which captured this 
brig was not a solitary sea robber, acting 
without concert, or any considerable sup- 
port, but one of a number of marauders 
which infest the seas in that quarter, having 
a common end in the plunder of American 
vessels, and acting under a common pretend- 
ed authority. She was treated as a belliger- 
ent cniiser by one powerful nation, or, at 
least, held not to be a mere piratical craft 
whose crew could be seized and put to death 
by the courts of that nation. When this 
brave young captain rescued his brig frora 
the armed crew which the Sumter had put 
on board of him, she was in the vicinity 
where he might naturally fear that the very 
next vessel he should meet would attack 
and recapture him; and, though in sight of 
a fleet of war vessels of one of the most pow- 
erful nations on the globe, no assistance 
could be rendered him. She was in the 
neighborhood of a coast, too, where the in- 
habitants, for many himdred miles, were in 
sympathy with the captors, and who, if he 
had applied to them for assistance, would 
not only have refused it, but would have 
restored him and his crew, with the brig 
and cargo, to those from whom he had 
rescued her. I am decidedly of the opinion 
that, under such circumstances, no court, in 
view of the authorities I have already cited. 



STROUT (Case No. 13,549) 



[23 Fed. Cas. page 266] 



would hold that it was the duty of Capt. 
Strout and his crew, arising out of their con- 
tract as mariners, to rescue this brig from 
the prize crew. If it was not, then their con- 
tract was, at least, suspended by the cap- 
ture. 

The next inquiry is, are the captain and 
his crew entitled to salvage for the rescue? 
Passing for the moment the question as to 
the effect of Capt. Strout's ownership of one- 
sixteenth of the brig on his individual claim 
to salvage, I will briefly consider the genei-al 
question. In the case of Tlie Maria Jane. 1 
Bng. Law & Eq. 661, the test oC the right of 
a crew to salvage is held to be "whether the 
service be within the contract or not." In 
the case of The Florence, already cited (20 
Eng. Law & Bq. 611), it is asked: "Then, if 
the mariner's contract be at an end, may he 
not be a salvor? He then becomes precisely 
in the situation which belongs to a salvoi. 
according to Lord Stowell's description in 
The Neptune. 1 Hagg. Adm. 227. Why 
should he not be? Why should the owners 
of ships be deprived of such possible servi- 
ces, or the mariner of such possible reward?" 
This latter was the case of services rendeied 
by mariners to their own ship after she had 
been abandoned. And the authorities gener- 
ally hold that rescue, as well as recapture, 
confers the right to salvage, at least so far 
as recapture and rescue from belligerents are 
concerned, and also recapture from pirates. 
There is an intimation in a respectable mod- 
ern author (Marv. Wreck & Salv. § 157) that 
rescue from pirates confers upon the crew 
no I'ight to salvage. The author does not 
state the point with any positiveness, but 
simply remarks that "it is probable that such 
a claim would be denied." He cites no au- 
thority except articles 35, 36, and 37 of the 
"Laws of the Hanse Towns," and a glance 
at these articles will show that they have no 
significance in the present state of the mari- 
ner's relation to his ship in the eye of the 
law. It is true that those early laws requir- 
ed him to resist the attacks of sea rovers, and 
at the same time required that their wounds' 
should be cared for at the expense of the ship 
and cargo by general average, and if he was 
disabled for life he should be supported as 
long as he lived in the same manner. But 
this point is not important. I have no doubt 
but a rescue from pirates merely entitles the 
rescuers to salvage; but, if I had a doubt 
on. this point, it could not affect the result 
of this case, as I hold that under its pe- 
culiar circumstances the rescue so far as the 
merit of Capt. Strout and his crew are con- 
cerned, is equivalent to a rescue from belig- 
erents; and, holding that their captors were 
pirates in the eye of the criminal law of the 
United States would not change the aspect 
of this case. The conclusion, then, is that 
the services which Capt. Strout and his crew 
rendered in this rescue of the brig and her 
cargo were not within their contract, but 
were voluntary and spontaneous, and are en- 



titled to salvage compensation. They were 
services not required by their contract as 
mariners, but were wholly beyond the line 
of their duty. They voluntarily periled their 
lives for the benefit of the owners of this 
brig and cargo, and are entitled, upon every 
just principle, to compensation. And if we 
were called upon to analyze motives in such 
a case, we should find the devotion of these 
mariners to this brig and cargo sprung al- 
most wholly from a single regard to the in- 
terests of the owners, unmiugled with the 
instinct of self-preservation, which must al- 
ways actuate rescuers from mere pirates. 
Their lives were probably safe so long as 
they submitted to their capture. They 
should be rewarded for the voluntary peril 
they have incurred. 

It is proper that I should state here, that 
no captious or technical objections have been 
i-aised on this trial to the right to salvage 
generally, by the mates and crew, although 
that right has not been expressly admitted; 
but counsel acting for foreign, and in a meas- 
ure unlcnown, parties, have intei*posed a 
legal objection to the recovery of salvage by 
the captain, on the ground that he was an 
owner of one sixteenth of the brig salved. 
This was a proper question to raise, and was 
pressed with great ability and ingenuity. 
The question does not seem to have been 
met in this direct form by any decided case 
to which my attention has been called, nor 
have I, after a somewhat diligent examina- 
tion, been able to find one that decides the 
precise point. 

It is urged that Capt. Strout would be ex- 
cluded from salvage in the brig by the gen- 
eral rule of law that a joint owner or co- 
partner can never charge the joint property 
for exti*aordinary services rendered in its be- 
half. It is not important to settle this nak- 
ed point in this ease, inasmuch as the co- 
owners of the brig interpose no objection to 
any award of salvage which the court may 
think just and proper to make to the cap- 
tain. But, as the point arises, I will examine 
it briefly. It is doubtful whether courts of 
admiralty apply the general rule above cited 
very rigidly to salvage cases. In the case of 
The Holder Borden, tried in the district court 
of Sfassachusetts in 1857, and reported in 
[Case No. 6,600J, the doctrine that a master 
of a vessel and his crew might recover sal- 
vage out of property salved by them, and 
in which they were joint owners with other 
parties, is distinctly held. It is also held in 
that ease that the owner of a vessel as own- 
er is entitled to salvage for services rendered 
by his vessel in saving property in which 
such owner has a joint interest with oth- 
ers. The salvagS services rendered in that 
case were rendered in behalf of a lot of oil, 
part of the cargo of the wrecked ship Holder 
Borden, and which belonged jointly to the 
owners of the Borden and to her oflacers and 
crew. The salvage services were rendered 
by the lattei-, the shipwrecked mariners of 
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the Borden. A part of the services were ren- 
dered by the erew (including the master of 
the Borden) on hoard the brig Delaware, and 
the latter was owned by Nathan Durfee, who 
was also joint owner with the salvors and 
the owners of the Borden in the property 
-saved. Durfee, as owner of the Delaware, 
and the master and the crew of the Borden, 
were decreed salvage. 

But this objection is leveled mainly at the 
claim of Capt. Strout to salvage on the car- 
go of the Cuba; and the case of The Maria 
Jane, 1 Eng. Law & Eq. 658, is cited. That 
was a very peculiar case, and although a re- 
mark of the judge would seem to favor the 
objection set up in this case now before us, 
yet I do not think the decision itself is to 
be so understood. The judge remarked that 
the peculiarity of the case distinguished it 
from all that had gone before it, and I do 
not think it closely resembles the case now 
under consideration. Mr. Lilly, whose serv- 
ants the libelants were, in the case of the 
Maria Jane, was charterer in possession of 
the salved ship, and therefore quasi owner, 
and the owner of the whole cargo,— the ship 
being worth less than §3,000, and the cargo 
more than ?30,000. It was the duty of Mr. 
Lilly and of his servants, the libelants, to re- 
lieve the ship which Mr. Lilly had chartered, 
laden, and of which he had the legal pos- 
session. It is indeed urged in the present 
case that it was the duty of Capt. Strout, if 
not to rescue this cargo, at least to stay by 
it; and, if it came again into his possession, 
to return it to the ownei*s. But passing the 
improbability either of any voluntary release 
of this cargo by the captors, or of its restora- 
tion by any tribunals which would assume 
to adjudicate upon the capture, it is equally 
true that the master has the same duties im- 
posed upon him in ordinary cases of belliger- 
ent capture. He must stay by, and if the 
propeity is restored, must return it to the 
owners. Phillips v. McCall [Case No. 11,- 
104]. But this imposes on him no duty to 
imperil his life by rescuiitg the property from 
the possession of an armed force. It is as 
well settled that belligerent capture suspends 
the contract of affreightment as the contract 
of the mariner. Tliis doctrine is explicitly 
laid down in several cases already cited, and 
is recognized by Mr. Justice Story in the 
case of The Nathaniel Hooper [Id. 10,032]. 
The same test must be applied to the right 
of salvage on the cargo as on the vessel in 
this case. Was the rescue within any con- 
tract of Capt. Strout, either as master or 
owner? Clearly not. The same vis major or 
over-whelming force which discharged him 
fi-om his duty as master to rescue his ship 
discharged him as a common carrier by sea 
from rescuing the cargo. Of course he does 



not claim salvage as owner of the brig. The 
brig rendered no service, was in no way in- 
strumental in saving it by rescue. Where 
owners of vessels as such are awarded sal- 
vage, it is where their vessels have been used 
potentially in the work of saving the prop- 
erty, and perhaps put in jeopardy. The ves- 
sel itself in such a case is in one sense a 
salvor. But here the service rendered was 
a mere personal one, and the deck of the 
Cuba was merely the theatre upon which the 
meritorious act was done. If this cargo had 
been transferred to the Sumter, together with 
Capt. Strout and his crew, and they had risen 
on the crew of the Sumter, overpowered 
them, and brought the cargo to New York, 
this objection would not have been urged. 
And yet I apprehend that Capt. Strout's du- 
ty to this cargo was no greater after the eap- 
ture^ and while on board the Cuba, than it 
would have been on board the Sumter in the 
case I have supposed. My opinion, therefore, 
is that the fact that Capt. Strout was own- 
er of one-sixteenth of the brig does not bar 
his claim to salvage. 

The only remaining 'question is at what 
rate salvage should be awarded. The only 
settled rule in the ease is that it should be 
liberal. The libelants claim that one-half 
would not be too liberal in this case, as they 
were diligent from the hour of capture till 
that of rescue, in watching for an oppor- 
tunity to recover the control of their vessel, 
and that they performed a perilous act in se- 
curing their object That their conduct was 
meritorious and praiseworthy, I cheerfully 
concede. Capt. Strout was young, but vigi- 
lant, thoughtful, brave, and discreet; and 
every man of his officers and crew performed 
well his part But the peril of their enter- 
prise, though considerable, was not of the 
most imminent kind. There were seven of 
them, all with the libei*ty of the decks, and 
with opportunities for consultation. There 
were but five of the prize crei7, and they ap- 
pear to have been of indifferent character, 
both as to intelligence and spirit Capt 
Strout seemed to hold them in just contempt 
when he told their leader that he did not 
fear them nor their pistols. I think, as the 
value of the brig and cargo amounts to at 
least $12,000, and perhaps ?15,000, that an 
award of two-fifths of the whole property 
salved will be fair; the whole costs to be 
paid out of the remaining three-fifths; the 
vessel and cargo to bear the same in ratable 
proportions on their respective values. The 
arms taken will be distributed to the cap- 
tain and mate, unless some further objection 
is interposed. 



STROUT (LOUISVILLE, The v.). See Case 
No. 8,542. 



STRUVE (Case No. 13,551) 



[23 Fed. Cas. page 268] 



Case IS"©. 13,550. 

The STRUGGLE. 

[1 Gall. 476.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1813. 

Emisakoo and Nonixtekcoubse — BoNi> — Condi- 
tion — Redelivery to Claimant. 

1. A bond voluntarily given upon the delivery 
of property on bail, on application of the claim- 
ant, is good, although the condition does not 
exactly conform to the 89th sect, of the act of 
2d March, 1799, c. 128 [1 Story's Laws, 653; 1 
Stat. 695, c. 20]. 

[Cited in George v. Tate, 102 TJ. S. 571; 
Munks V. Jackson, 13 O. C. A. 641, 66 Fed. 
574.1 

2. Even if such bond were void, the court 
would, by attachment, enforce a redelivery of 
the property by the claimant. 

See U. S. v. Woollen Cloth [Case No. 15,- 
150]; The Nied Elwin, 1 Dod. 50. 

[Cited in Bank of U. S. v. Brent, Case No, 
910.] 

3. The 89th sect, of the act of the 2d of March, 
1799, c. 128 [1 Story's Laws, 653; 1 Stat. 695, 
e. 20], does not extend to delivery on bail, on 
seizures under other acts. 

[Cited in Fifteen Pieces of Black Silk, Case 
No. 4,779.] 

This was an appeal from the decree of the 
district court of Maine acquitting this ves- 
sel, against which an information was filed 
for a violation of the non-importation acts. 
Act March 1, 1809, c. 91, revived by Act 
March 2, 1811, c. 96 [2 Story's Laws, 1114, 
1187; 2 Stat. 550, 651]. Pending the pro- 
ceedings in the court below, the claimants 
[Thomas Lord and others] had obtained a 
delivery of the vessel, on giving bail for 
the appraised value. 

At the hearing, at this term, the decree of 
the district court was reversed, and a de- 
cree of condemnation pronounced. After 
which, William Preseott of counsel for the 
claimants suggested, that before judgment 
"was pronounced upon the bail bond, he 
■wished to be heard, as it did not in the con- 
dition conform to the terms of the statute. 
Act March 2, 1799, c. 128, § 89 [1 Stoiy's 
Laws, 653; 1 Stat. 695, e. 20]. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 



STORY, Ciieuit Justice. I cannot say that 
I approve of the practice of an indiscrimi- 
nate delivery of property seized, on giving 
bail for the appi-aised value. It is attended 
with many inconveniences, and often leads 
to frauds. In the exchequer in England, no 
delivery is allowed, unless the property be 
perishable, or the government officers have 
been guilty of laches and delays in the pros- 
ecution. In the admiralty a more liberal 
piuctice seems to prevail, but I believe it 
■will be found, that the court does not lend 

1 [Reported by John Gallison, Esq.] 



an indulgent ear, unless some peculiar 
gromid is laid for the application; and, in- 
deed, a more liberal practice may well pre- 
vail in the instance court, because it is sel- 
dom that more than a lien on the property 
is sought to be enforced, 
rrdo not consider the present case as gov- 
erned by any statute pi'ovision. I have nev- 
er considered the 89th section of the act of 
the 2d of March, 1799, c. 128 [1 Story's 
Laws, 653; 1 Stat. 695, c. 20], as reaching 
beyond cases within the purview of that 
act. Though the acts, on which this informa- 
tion is founded, refer to that act as to tlie 
mode of prosecution, it does not follow, that 
all the interlocutory proceedings of the court 
are to be governed by it. Even, however, 
under that act, it Is not understood that a 
delivery on bail is compulsory on the court. 
It still rests in sound discretion, whether it 
will appoint appraisers. 

But admitting this case to be completely 
■R'ithin the act, I do not think that the learn- 
ed counsel need give himself the trouble of 
an argument. The question is not new, and 
I am entirely satisfied, that where the claim- 
ant volimtarily accepts a delivery on bail, it 
is an estoppel of Ms right to contest the 
validity of the security. He accepts, or not, 
at his pleasure, and it would be grossly in- 
equitable. If be might lie by until the close 
of the cause, receive and use the property, 
and then, by detecting an error in the bond, 
set the -whole judgment of the court at de- 
fiance. In point of fact it is well known 
that these errors, if any, creep in through 
inadvertence of the officers of the court, and 
are not imposed upon the party. 

Even if the law were otherwise, it "svould 
not avail the claimants. If the bail be not 
rightfully taken, they have the custody of 
the property or its proceeds, as mere stake- 
holders for the court; and I should have 
little difficulty in enforcing, by attachment, 
a re-deliveiy of the same to the court. Con- 
sidering how appraisements are usually 
made, I presume &e claimants would not 
elect so inconvenient a procedure. 

Preseott ■waived any further motion to the 
court. 



Case K"o. 13,651. 

STRUVE V. SOHWEDLER et al. 

[4 Blatchf. 23.] 1 

Circuit Court, S. D. New York. April 15, 
1857. 

Coptkiqht— How Secured. 

Under section 4 of the copyright act of Feb- 
ruary 3d, 1831 (4 Stat. 437), in order to secure a 
copyright to a book, a printed copy of its 
title must be deposited in the proper clerk's 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ofEce, before its publication, and, -within three 
months after its publication, a copy of it must 
he delivered to such clerk. ■ 
[Cited in Donnelley v. Ivers, 18 Fed. 594.] 
[See Eater v. Taylor, Case No. 782.] 

In equity. This was an application for a pro- 
visional injunction, to restrain the defendants 
[Frederick Schwedler and another] from the 
publication of a work called "Gustav Struve's 
"Welt-Geschichte," or "Gustav Sti-uve's His- 
tory of the World," for which the plain- 
tiff claimed to have obtained a copyright. 
The defendants, in their answer, set up that, 
as early as the year 1852, the plaintiff made 
an an-angement with one William Schluter, 
the printer of a German newspaper in New 
York, to print certain parts of the work; 
that, in pursuance of such arrangement, six 
volumes of the same were printed and pub- 
lished between the year 1852 and the 1st day 
of October, 1854; that, by the terms of the 
, agreement, the plaintiff was to receive from 
Schluter, and did receive, during the pub- 
lication thereof, ten dollars per sbeet for the 
manuscript of the work, and was also to 
participate in some degree in the profits of 
the sales; and that the work was put on 
sale immediately on its first publication, and 
so continued until April, 1856, when Schlu- 
ter became unfortunate in business and made 
an assignment of his, property for the ben- 
efit of bis creditors, including the edition of 
the work then on hand, and also the stereo- 
type plates of the same. He had also pre- 
viously given a chattel mortgage upon the 
same to one Sebastian Schovadderbeck, to 
secure a large indebtedness. The property 
was subsequently sold under the assignment 
and mortgage, at public auction; and the ti- 
tle of the defendants was derived from that 
sale. It was also shown that the copyright 
of the plaintiff was not taken out for the 
work until the 26th of April, 1856. 

NELSON, Circuit Justice. Besides the ap- 
parent title of the defendants to the edition 
of the six volumes of the history in question, 
derived under the agreement of Schluter 
with the plaintiff, and the printing and pub- 
lication in pursuance thereof, there is an- 
other objection to the injunction asked for, 
to which no answer has been given. By 
the 4tll section of the copyright act of Feb- 
ruaiy 3d, 1831 (4 Stat. 437), it is provided, 
that no person shall be entitled to the benefit 
of it, unless he shall, before publication, de- 
posit a printed copy of the title of his book 
in the clerk's office of the district court of the 
district in which the author resides, and 
shall, within three months from the publica- 
tion of the book, deliver a copy of it to the 
clerk of the said district In tliis case, nei- 
ther of these steps was taken till some years 
after the publication, and after two editions 
had been printed, and the greater part of 
them sold. The motion for the preliminary 
Injunction must, therefore, -be denied. . 



(Case No. 13,552) STRUVKR 
Case No. 13,55S. 

STRTJVER v.-The RODERICK DHU. 

[N. Y. Times, Nov. 29, 1854.] 

District Court, D. New York. Nov. 28, 1854. 

Bill op Lading— Shoutage of Cakgo— Evi- 

BEXCE. 

[The wharf being the place of delivery, evi- 
dence that 38 hogsheads of sugar, the full 
number called for by the bill of lading, were 
placed thereon, will exonerate the ship, as against 
evidence that only 37 hogsheads were received 
at the consignee's storehouse, whither his own 
cartmen conveyed them.] 

[This was a libel by Charles Struver 
against the bark Roderick Dhu to recover 
the alleged shortage of cargo.] 

Wright & Lane, for libellant. 
Benedict, Scoville & Benedict, for claim- 
ant. 

BY THE COURT. This suit is brought to 
recover the value of a hogshead of sugar al- 
leged to have been shipped on boai-d of the 
bark, but not delivered to the plaintiff. This 
was one of a parcel of thirty-eight hogsbeads. 
It is admitted that thirty-seven of them were 
safely delivered, as also anotlier parcel of 
seventeen, and the question is only as to the 
one remaining. This depends upon the ques- 
tion, where was the place of delivery? It 
is very evident that the wharf was the place. 
The parcel of seventeen was delivered there, 
and sold by the consignee to be taken from 
thence, and the consignee sent bis own cart- 
men to the wharf to get the thirty-eight, 
and if they" were safely delivered there, even 
if a loss occurred between the time when 
they were landed and the time when they 
were taken away, yet the carrier is dischar- 
ged. The libellant's clerk says that only 
thirty-seven were received by the consignee, 
and that he was on the wbarf and counted 
only thii-ty-seven. But two witnesses are 
brought who say that six days after the ar- 
rival of tbe bark, and after all the other 
sugar had been taken away, and only a 
short time before the libellant's cartmen 
came for them, they counted the thirty-eight 
hogsheads on the wharf. I think that as the 
wharf was the place of delivery,— as the con- 
signee sent there to receive the sugar,— the 
evidence is sufficient to show that they were 
all landed, that the libellant had notice that 
they were there, and that they wei*e all there 
when the cartmen went down. If all the 
cartmen had been introduced, and had said 
that they had only carted away thirty-seven, 
it might go to show that these two witnesses 
were mistaken; but only one is brought up, 
and he says that only thirty-seven were re- 
ceipted for at the storehouse; and that is not 
inconsistent with their testimony. As the 
evidence before me is veiy satisfactory that 
all the hogsheads were on the wharf just 
before the cartmen were sent to take them 
away, it is sufficient to satisfy me that the 



STUART (Case No. 13,554) 



[23 Fed. Cas. page 270] 



contract in the bill of lading was performed 
on the part of the bark. Libel dismissed 
with costs. 



Case No. 13,553. 

STUART et al. v. BOYEB. 

[41 Hunt, Mer. Mag. 74.] 

District Court, S. D. New York. Jan. 25, 1859. 

Shipping — Loss of Cargo — Proof of Receipt. 

This was a libel filed [by Robert L. Stuart 
and others against Herman Boyer] to re- 
cover the value of IS boxes of sugar belong- 
ing to the libellant, and alleged to have 
been put on board lighters belonging to the 
respondent, to be carried to Brooklyn from 
the ship Greenland, then lying at quarantine, 
but alleged not to have been delivered. The 
bills for landing the sugar called for 3,225 
boxes. There were two lighters engaged in 
the transportation, and receipts for 3,225 
boxes were produced on the part of the li- 
bellant, all of which were admitted by the 
respondent to be correct, except two, one 
for 510 boxes, and one for 408 boxes, which 
he claimed to have been altered after their 
signature by the master of the lighter; the 
first by the addition of the words "and ten," 
and the second, by the addition of the words 
"and eight." The mate of the Greenland 
was examined by deposition, and testified 
that those words were written before sig- 
nature. The master of the hghter, who was 
examined in court, testified that they were 
not there when he signed them. The gen- 
eral character of both these witnesses for 
truth was not impeached. The master of 
the other lighter, who signed a receipt im- 
mediately under the receipt for the 510, testi- 
fied that when he signed he examined the 
other receipt, and it was then but 500. As 
to the other receipt, it was in evidence that 
the lighterman was directed to bring only 
400. The mate of the Greenland testified 
that after the 400 were put on board, and 
the receipt for that number drawn up, eight 
more, which had been used on deck as a 
staging, were put on the lighter, and the 
receipt altered in this respect before signa- 
ture. It was testified by several lightermen 
that the eight boxes were not so loaded as 
testified by the mate, but that they were put 
on the lighter to make up the 400, and be- 
fore the boxes were counted by the mate 
and the lightermen. It was also testified 
by several witnesses, contradicting both the 
mates of the Greenland, that two boxes of 
sugar were lost overboard from the ship 
while being loaded on the lighter. 

HELD BY THE COURT (BETTS, District 
Judge) that on the evidence the libellant 
has not shown that the respondent recei^'ed 
on board of his lighters the 18 boxes claimed 
in the libel, and he is not, therefore, liable 
for their value. 



Case Iffo. 13,564. 

STUART V, COLUMBIAN INS. CO. 

[2 Cranch, C. C. 442.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1823. 

Marixe Issprasce— Time Policy— Destination 

— Insurable Interest— Pleading— Demuruek 

— Practice — Isstruction to Jury. 

1. If a pohey of insurance be made for six 
months on a vessel, stated in the policy to be 
then "bound on a voyage from Georgetown to 
Madeira, and a market between Cape Finis- 
terre and Naples, with liberty, after the expira- 
tion of six months, to freight or trade for six 
months more on a premium of five and a half 
per cent. 

2. The risk for the second six months is up- 
on time only, and the vessel having performed 
the voyage described in the policy in the first 
six months, had a right to go to Brazil. 

3. If evidence be given on both sides, and be 
complicated, the court will not compel the plain- 
tiff to join in demurrer to the evidence, nor will 
they undertake to say what facts the party of- 
fering to demur, ought to admit as inferences 
from the evidence. 

4. Nor will they compel the other party to 
join in demurrer, upon his offering to admit 
all the inferences which the court should say 
the jury could reasonably infer from the evi- 
dence. 

5. The court will not instruct the jury upon 
a part of the evidence only. 

6. The owner of a vessel, who has contracted 
to sell her for a certain sum, and to make 
a title to the vendee upon payment of the price, 
has an insurable interest to the full extent of 
the value of the vessel, and not merely to the 
extent of the price for which he has contracted 
to sell her. 

This was a policy of insurance upon the 
schooner Eleanor H. Semmes, Alexander 
Semmes, master, for six months from the 17th 
of May, 1821, "now bound on a voyage from 
Georgetown to Madeira, and a market be- 
tween Cape Mnisterre and Naples, with lib- 
erty, after the expiration of six months, to 
freight or ti-ade for six months more on a 
premium of five and a half per cent, on pay- 
ment being made therefor." The first six 
months expired, and the policy was renewed 
agreeably to the terms provided. The plain- 
tiff [Levin Stuart], who was the builder and 
owner, had given Captain Semmes a bond 
conditioned to give him a title to the vessel 
upon payment of $1260. 

Jones & Hewitt, for plaintiff, claimed for a 
total loss upon the policy for the second six 
months. 

Mr. Taylor, for defendants, contended: 1st, 
that the policy was upon the voyage, as well 
as upon time, and that the loss was not in 
the course of the voyage described; 2d, that 
the vessel was not seaworthy, not having suf- 
ficient crew, stores, and water; and, 3d, 
that the plaintiff had no interest in the vessel. 

After the reading of a number of deposi- 
tions on the part of the plaintiff, and one on 
the part of the defendant, and examination of 
several witnesses on the paii: of the plaintiff 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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respecting the competency of the master and 
crew, boats, water, &c., and the ch-cumstan- 
<:es of the loss, Swann & Taylor, for the de- 
fendants, offered to demur. 

Jones & Hewitt, for plaintiff, objected that 
there was parol evidence on both sides; that 
the inferences to be drawn were to be drawn 
from complex and perhaps contradictory tes- 
timony; and that they required the defend- 
ants to admit that the loss happened on the 
voyage insured, and by a peril insured 
against, without fraud, and that the vessel 
was seaworthy. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said, that as there was contradictory 
evidence, and the inferences were to be 
drawn from such complicated parol evidence, 
they would not compel the plaintiff to join in 
the demurrer. 

The defendants' counsel then offered to ad^ 
mit all the inferences which the court should 
say the jury could reasonably draw from the 
testimony and evidence offered by the plain- 
tiff. But the court, for the reasons aforesaid,' 
still refused to compel the plaintiff to join in 
the demurrer. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the policy, for 
the second six months, was on time only, and 
that, as the vessel actually performed the 
voyage described in the policy, she had a 
right, afterwards, to go to Brazil, &c., and 
that the loss was within the policy. 

THE COURT also refused to instruct the 
jury that it was not competent for them to 
infer, from the evidence, that the vessel was 
seaworthy, and refused to give any instruc- 
tion on the question whether the register 
alone was prima facie evidence of the plain- 
tiff's interest in the vessel, because there 
was evidence that he built her and retained 
the legal title in himself as security for the 
unpaid purchase-money; and refused to in- 
struct them that it was not competent for 
them to infer, from the evidence, that the 
plaintiff had an insurable interest in. the ves- 
sel, but instructed them that the plaintiff 
must show some insurable interest. 

The defendants then prayed the court, that 
if, from the evidence aforesaid, the jury 
should be of opinion that the vessel was of 
the value stated in the policy, and that the 
plaintiff's interest was not more than $1260, 
and that the said Alexander Semmes had an 
equitable interest in the said vessel in the 
residue of her said agreed value, the plaintiff 
could not recover more than the said sum of 
$1260. 

Which instruction THE COURT (nem. con.) 
refused to give, but instructed the jury that 
the interest of the plaintiff, under the con- 
tract between him and the said Semmes, as 
set out in .the condition, of the bond given in 



evidence, entitled him to insure the entire in- 
terest and value of the said vessel. 

The defendants took four bills of excep- 
tions. Verdict and judgment for plaintiff, 
$3780. No writ of error was prosecuted. 



Case "No. 13,555. 

STUART et al. v. GREENLEAF. 

[Brunner, Col. Cas. 77; i 3 Day, 311.] 

Circuit Court, D. Connecticut. 1809. 

Notes — Ixdorsembst befoke Maturity — Pay- 
ment TO Payee — Pkssumption. 

Whether in an action by an indorsee of a 
negotiable note against the maker, a discharge 
by the payee shall be available as a defense 
until it be shown by the maker that the receipt 
was given before the indorsement was made. 

This, was an action by [Robert Stuart and 
Hamilton Stuart] the indorsees of a prom- 
issory note against [David Greenleaf] the 
maker. The note was made in the state of 
New York, and was, by the laws of that 
state, negotiable. It was payable to John I. 
Staples & Son, and by them indorsed to the 
plaintiffs. 

The defendant offered in evidence two re- 
ceipts, signed by John X. Staples & Son, for 
two hundred dollars each, which he contend- 
ed ought to be allowed in part on the note, 
unless the plaintiffs could prove that it was 
assigned to them before the receipts were 
given. 

The plaintiffs contended that the onus pro- 
bandi lay upon the defendant; that every 
indorsed note was presumed to have been 
indorsed the day it was made, or at any rate 
before it became due, unless the contrary 
were shown. And of this opinion was LIV- 
INGSTON, Circuit Justice. 

EDWARDS, Disti-ict Judge, was of a con- 
trary opinion, and strenuously contended 
that the onus probandi lay upon the plain- 
tiffs. 

It afterwards appeared that the case was 
with the plaintiffs on other grounds. 

Daggett & Bristol, for plaintiffs. 
The District Attorney, for defendant 

NOTE. Indorsement of Note — ^Presumption 
as to. — ^Tt is a legal presumption that the in- 
dorsement of a note was antecedent to its b"- 
eoming due. Pettis v. Westlake, 3 Scam. 538, 
citing case in text. 



STUART (LATHROP v.). See Case No. 8,- 
113. 

STUART {PBTROCOKINO ' v.). See Case 
No. 11,041. 

STUART (PRESTON v.). See Case No. 11,- 
398. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



STUABT (Case No. 13,556) 



[23. Fed. Gas. page 272] 



Case ITo. 13,556. 

STUART et al. v. SHANTZ et al. 

[6 Fish. Pat. Cas. 35; 29 Leg. Int. 332; 2 O. 

G. 524; 9 Phila. 376; Merw. 

Pat. Inv. 125.] i 

Circuit Court, E. D. Pennsylvania. Oct. 14, 
1872. 

Patents — Coxstrdction rpo:r Differest Theo- 
ries — License — ^Pleading — Effect of 
Admissions in Answer. 

1. Where the defendants do not in their an- 
swer deny that they have been engaged in the 
manufacture and sale of guard-plates, in every 
material particular of construction and effect 
like the one described in complainants' patent, 
but deny merely that their guard-plates produce 
the effect of directing the radiant heat down- 
ward toward the floor, which is claimed by 
complainants as a peculiar merit of their pat- 
ented guard-plate, the complainants might fair- 
ly have regarded the answer as admitting the 
fact of infringement. 

2. A license under a patent, other than the 
one sued upon, can have no independent efficacy 
in protecting the defendants. If such patent is 
for the same invention as the patent sued upon, 
and of earlier date, it renders the patent sued 
upon void. If not for the same invention as 
the patent sued upon, it can confer no right to 
appropriate that invention. 

3. In the patent for an "improved guard-plate 
for stoves," granted to Stuart & Wemys, May 
18, 1868, the inventor proposed to permit the 
passage only of those rays of heat from a stove- 
cylinder, which have a downward direction, 
thereby causing them to impinge upon the 
floor, and upon objects somewhat above it, 
upon the hypothesis that their function in heat- 
ing an apartment would thus be more effectual- 
ly performed; and the construction and opera- 
tion of his mechanical devfce was adapted to 
that end. In the patent issued to W. I/. Mc- 
Dowell, April 28, 1863, the inventor proposed 
to prevent the horizontal radiation of heat 
from the fire-bos of the stove, and thus avert 
the danger of burning combustible substances 
in its vicinity, and to allow the heated air to 
pass only outward and upward. His contri- 
vance was adapted in its structure and oper- 
ation to effectuate this purpose. Beld, that the 
devices of the Stuart & Wemys patent and the 
McDowell patent are constructed upon different 
theories, and intended for the production of dif- 
ferent primary results. They fall into differ- 
ent categories, and are distinguishable from 
each other in form, design, and mode of opera- 
tion. 

4. The utility of complainants' invention 
seems to be demonstrated by the fact that its 
manufacture in large numbers was justified by 
the public recognition of its merits. 

In equity. Final hearins on pleadings and 
proofs. Suit brought upon letters patent [No. 
80,235] for an "improved guard-plate for 
stoves," granted to complainants [David Stu- 
art and others], as assignees of David Stuart 
and Alexander Wemys, July 21, 1868. The 
defendants [Enos Shantz and others] set up 
in defense a license under a patent granted 
William L. ilcDowell, April 28, 1863. The 
case therefore turned mainly upon the ques- 
tion of substantial identity between the in- 
ventions shown in these two patents, as af- 
fecting the validity of the patent of eom- 

1 [Reported by Samuel S. Fisher, Fsq., and 
Here reprinted by permission. Merw. Pat. Inv. 
125, contains only a partial report.} 



plainants. The nature of the two 
tions is set forth in the opinion. 




No.i. 



The aljove engravings represent the com- 
plainants' device. B, B, are openings par- 
tially covered by the guard-plates A, A, by 
which the rays of heat are deflected down- 
ward in the direction of the arrows, 1, 1. 

The following engraving represents the Mc- 
Dowell device, in which the heated currents 
pass upward through the openings e, e, as 
shown by the aiTows 2, 2: 




No. 3- 

C. Howson and Furman Sheppard, for 
plaintiffs. 
Frank Wolfe, for defendants. 

McKEXNAN, Circuit Judge. The com- 
plainants are assignees of Stuart & Wemys, 
of letters patent for an "improved guard- 
plate for stoves," dated July 21, 1868, with 
the infringement of w^hieh the defendants 
are charged. It is not denied in the answer 
that the defendants have been engaged in 
the manufacture and sale of guard-plates, in 
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every material pardeular of construction and 
effect, like tlie one described in the patent; 
but tbey deny merely that their guard-plates 
produce tbe effect of directing tlie radial heat 
downward toward the floor, which is claimed 
by the complainants as a peculiar merit of 
their patented guard-plate. The complain- 
a.nts might, therefore, fairly have regarded 
the answer as admitting the fact of infringe- 
ment. Not so treating it, they have pro- 
duced ample proof, that the guard-plates 
.made by the defendants are substantial imi- 
tations of their own; and so that their rights 
have been infringed. 

In justification of this infringement the de- 
fendants set up a license from W. L. McDow- 
ell, to whom letters patent, dated April 28, 
1863, were granted, and allege that, in the 
construction of their guard-plates, they have 
conformed to the method indicated in that 
patent. It is unnecessaiy, however, to con- 
sider this license, because it can have no in- 
dependent eflBcacy in protecting the defend- 
ants. If air. McDowell's invention is not the 
same as that of Stuart & Wemys, he could 
confer no right upon any one to appropriate 
the invention of the latter. If both are iden- 
tical in principle, constniction, and opera- 
tion, the patent of Stuart & Wemys is void, 
because it is subsequent to McDowell's, and 
the defense of respondents is complete, irre- 
spective of the license. The only material 
inquiiy then is, whether- the patent of SIc- 
Dowell describes the same invention describ- 
ed and claimed in the patent of Stuart & 
Wemys. 

Two objects are aimed at in the complain- 
ants' invention: (1) The concealment of the 
fire-pot of the stove; and (2) the direction 
of the radiant heat downwai-d toward the 
floor. These objects are effectuated by the 
employment of a guard-plate consisting of a 
series of projections or deflecting shields, 
united by ornamental traceiy, and so ar- 
ranged as to leave open spaces, above and 
outward, from which the projections extend. 
The fire-pot is thus concealed from view, and 
the horizontal and upward radiation of heat 
is intercepted, only those rays which have 
a downward direction being allowed to pass 
freely through the chimneys. This is very 
concisely stated by Dr. Cresson, in his depo- 
sition, in which he says: "In the complain- 
ants' patent, I find the fire-pot sun-ounded 
by a shield with perforations. These perfo- 
i-ations are shielded with a projecting cover 
or roof, which conceals the fire-pot from the 
eye, when looked at from a distance of sever- 
al feet above the floor, and cuts off a major- 
ity of the rays of radiant heat, which would 
othenvise be given off in an upward direc- 
tion or above a horizontal line; at the same 
time they permit the rays of radiant heat, 
that will pass through these openings, to im- 
pinge upon the floor and upon objects some- 
what above it. The ludiant rays that I refer 
to are those given out by the jfire-pot itself. 
These covex-s to the openings act, at the same 
23FED.OAS. — 18 



time, as refleetoi-s of a portion of radial heat, 
giving it a downward direction," 

The object of the McDowell invention is 
avowedly different. In his specification, he 
says: "In nearly all the stoves in common 
use, especially those having cast-iron fire- 
boxes or cylindei-s, the heat is permitted to 
radiate horizontally, and the said cylinders 
being generally kept red-hot, there is conse- 
quently danger of their chan-ing or 'setting 
fire' to one's clothing, or any combustible 
substance in its vicinity. The stoves used 
In railroad cars, especially, are generally sub- 
ject to this very objectionable featui-e. To 
obviate this objection in a perfect manner, 
and without preventing the required diffu- 
sion -of the radiating heat through the air 
around the stove, is the object of my inven- 
tion." 

This object is accomplished by "making the 
fender of a series of deflectors, consisting of 
short, hollow frustrums of cones, or other 
suitable forms of -sheet metal, and arranging 
them around the outer side of the fire-cylin- 
der or bo:!r, so as to be supported together 
upon the said perforated supplementary top 
plate of the base, leaving sufficient spaces 
between the said deflectors, and between the 
latter and the stove, for the hot air to pass 
obliquely outward and upward from the cyl- 
inder or fire-bor, into the sun-ounding ex- 
ternal air." 

These devices are distinguishable, there- 
fore, not only m their form of construction, 
but also just as essentially in their intended 
mode of operation and the effects to be pro- 
duced by them. In the one case the invent- 
or proposed to permit the passage only of 
those rays of heat from a stove-cylinder 
which have a downward direction, thereby 
causing them to impinge upon the floor and 
upon objects somewhat above it, upon the 
hypothesis that their function in heating an 
apaitment would thus be most usefully and 
effectually performed, and so he adapted the 
form, construction, and operation of his me- 
chanical device to that end. On the other 
hand, it was proposed to prevent the horizon- 
tal radiation of heat from the fire-box of a 
stove, and thus avert the danger of burning 
combustible substances in its vicinity, and 
to allow the heated air around the stove to 
pass only obliquely outward and upward in- 
to the external atmosphere, and the inventor 
devised a mechanical contrivance peculiar in 
its structure and mode of operation to effect 
his puipose. Constmeted, therefore, upon 
different theories, and intended for the pro- 
duction of different primary results, and 
with peculiar mechanical adaptations, the in- 
ventions in question fall into distinct cat- 
egories, and so are distinguishable in form, 
design, and mode of operation from each oth- 
er. 

Of the efficiency of the complainants' in- 
vention, either in the light of its practical 
success, or of the conformity of its alleged 
mode of operation to the scientific laws 
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which govern the radiation of heat, it is 
scarcely neeessaiy to speali. Its utility- 
seems to be demonstrated by the fact that 
its manufacture in large numbers, was fully 
justified by the public recognition of its mer- 
its and its preferential use, while but a very 
small number of the McDowell improvement 
has ever been made or sold. It may, there- 
fore, be assumed that the effects claimed to 
be produced by it are produced to a useful 
and valuable extent. There may be scientif- 
ic reasons for denying the positive agency of 
the shields in deflecting the radiant heat, 
which is projected against them toward the 
floor, but this is true only in a narrow sense 
and by a very literal interpretation of the 
patent They certainly serve the inventor's 
pui'pose of intercepting upward and horizon- 
tal radiation, and permitting the escape only 
of those rays which have a downward ten- 
dency. Understood in the sense which the 
inventor's theoiy indicates, they exert at 
least a passive agency in directing the heat 
to the floor, where it is most available for 
proper dissemination through the apartment 
to be heated. A decree will therefore be en- 
tered for an injunction and an account. 
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Case No. 13,557. 

In re STUBBS. 

[4 N. B. R. 376 (Quarto, 124).] i 

District Court, D. Maine. Dec. 20, 1870. 

BaSKKUPTCY — ASSIGSMEN'T DMDEK STATE IkSOL- 

VEXT Law — Liabilities of Assigxee — 
Costs and Expenses. 

1. Where an assignment by a debtor of all 
his property to an assignee for the benefit of 
his creditors under a state law, is avoided by 
one of his creditors by procedings under the 
bankrupt law [of 1867 (14 Stat. 517)], it was 
held that the assignee under the state law is 
liable to the assignee subsequently appointed 
under proceedings in bankruptcy for all the 
property and proceeds thereof in his hands, 
and has no right to deduct any compensation 
for his own services in executing the trust as 
assignee under such state law. 

[Cited in Re Kurth, Case No. 7,948; Hunker 
T. Bing, 9 Fed. 279.] 

2. Also, that the proceedings, had under the 
state law, were in fraud of the bankrupt act, 
and the court in bankruptcy cannot allow a par- 
ty the expenses incurred by liim in his attempt 
to defeat the provisions and operations of the 
bankrupt law. 

[Cited in Re Cohn, Case No. 2,966; Gardner 
V. Cook, Id. 5,226; Globe Ins. Co. v. Cleve- 
land Ins. Co., Id. 5,486; Piatt v. Archer, 
Id. 11,214.] 

I, Charles Hamlin, one of the registers of 
said court in bankruptcy, do hereby certify 
that in course of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was 
stated and agreed to by the opposing parties, 
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to wit: Mr. Sweden S. Patten, who appear- 
ed for himself, and Charles P. Stetson, Esq., 
assignee of said Stubbs in bankruptcy. Sep- 
tember 30th, 1870, osaid bankrupt made an 
assignment of all his property to Sweden S. 
Patten, of Bangor, under the provisions of 
chapter 70 of Revised Statutes of the State 
of Maine, and said Patten took possession of 
same, and sold a portion of said property, to 
wit: goods in store; and collected certain ac- 
counts, in all amounting to one hundred and 
ninety-two dollars and forty-four cents,, 
which amount said Patten now has in his 
hands. Afterwards, to wit: on the 11th day 
of October, 1870, on petition of his creditors, 
said Stubbs was decreed a bankrupt under 
the law of the United States, and by order 
of the judge of the United States district 
court, said Patten was enjoined from mak- 
ing further sale of said goods, etc. Said Pat- 
ten afterwards delivered all property of said 
bankrupt's estate in his possession to Charles 
P. Stetson, Esq., assignee in bankruptcy of 
the estate of said Stubbs, and said Stetson, 
assignee as aforesaid, this day demanded of 
said Patten said one hundred and ninety- 
two dollars and forty-four cents received by 
said Patten from sale of goods, and collec- 
tions from accounts, after he was appointed 
assignee under the laws of said state, but 
said Patten refuses to pay said money to 
said Stetson, and claims tliat there should be 
set off and deducted by him certain charges 
for expenses incurred by him as assignee un- 
der said state laws as aforesaid, and for his 
services, an account of which charges is 
hereto annexed, viz.: 

Estate of Asa. N. Stubbs to S. S. Patten, Dr. 

1870. 
Oct. 4, To cash paid insurance on 

stock ? 13 50 

" 8, To cash paid Lizzie Pond. ... 5 00 

" 12, To cash paid Baugor Demo- 
crat for assignee's notice. ,. 2 00 

" 12, To cash paid cartman 25 

'• 13, To cash paid Augiista Stubbs 

for services in store ...... 2 50 

" 13, To cash paid Asa N. Stubbs. 

14 days services 42 00 

" 13, To cash paid A. G. AVakefield, 
Att'y, for advice, etc., in 
case in proliate court 5 00 

*' 13, To cash paid services of my- 
self in taking and extend- 
ing stock and other services 
in sale of goods, and in pro- 
bate court 50 00 

For expenses in probate court charged 
in probate court by .Judge Godfrey, 

according to Chap. 70, R. S. of Maine 50 00 

$170 25 

The question presented for decision is, 
whether and what, if any, of above charges 
can be allowed to said Patten? No question 
is made as to the reasonableness of any of 
the charges except the last, for expenses in 
probate court. I was of the opinion that said 
Patten should pay over to said Stetson, as 
assignee in bankruptcy, the amounts collect- 
ed by him, without any deduction claimed by 
him in his said account. And the said par- 
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ties requested that the same shoxild he certi- 
fied to the judge, for his opinion thereon. 

FOX, District Judge. The proceedings had, 
under the state law were in fi-aud of the 
"banlcrupt act, and the court in bankruptcy 
cannot allow a party the expenses incurred 
hy liim in his attempt to defeat the provi- 
sions and operation of the bankrupt law. • 

The decision of the register is approved. 
Tide Bartlett v, Bramhall, 3 Gray, 257. 



STUOKEN (GRAHAM v.). 
677. 



See Case No. 5,- 



Case Wo. 13,558. 

STUDBB V. GLENN. 

[3 Oranch, C. C. 650.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1829. 

Apprentice — ^luDEXTaRES — Execution. 

The father, with the consent of his son, fif- 
teen years old, bound him to Glenn, as an ap- 
prentice. The son signed and sealed the in- 
dentures, but was not named as a party therein, 
nor was there any covenant on his part. The 
court refused to discharge him. 

Mr. Hewitt had obtained a rule on the de- 
fendant, to show cause why Morris Studer 
should not be discharged from the service of 
the defendant, as an apprentice; at the re- 
turn of which rule, he contended that the in- 
dentures were void, because there was no cove- 
nant on the part of the son. That the father 
could not bind him without his consent; and 
his signing and sealing the indentures, which 
contained no covenant on his part, was no 
evidence of his consent The law of Virginia 
requires that he should be taught reading and 
ivriting; but, by these indentures, he is only 
to be taught ciphering. King v. Inhabitants 
of Arnesley, 3 Barn. & Aid. 584; Mary High- 
ton's Case, 8 East, 25; Dowle's Case, S 
Johns. 328. 

THE COURT (nem. con., but CRANCH, 
Chief Judge, doubting) refused to discharge 
the apprentice, he having been fifteen years 
old at the date of the indentures, and having 
signed and sealed them, although they con- 
tain no covenant on his part 



Case Wo. 13,559. 

STUDLEY V. BAKER et al. 

[2 Lowell, 205.] 2 

District Court D. Massachusetts. March, 1873. 

Salvage— Setti^ement with Owners — Right of 
Grew to Participate— Amount of 
Compensation. 
1. If the owners of a vessel which has per- 
formed a salvage service make a settlement 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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with the owners of the property saved, and re- 
ceive the salvage, the crew may recover from 
them a due share of the reward by libel in ad- 
miralty. 

[Cited in McConnochie v. Kerr. 9 Fed. 51; 
The Olive Mount 50 Fed. 564; McMullin 
V. Blackburn, 59 Fed. 179.] 

2. Where a coasting schooner rendered such 
a service to a frigate, and a sum of monev was 
paid by the United States to the owners of the 
schooner, who signed a receipt for owners, mas- 
ter, and crew, held, the crew were entitled to a 
share, although the owners testified that they 
did not consider the services of the crew in 
making the settlement. 

3. Where the principal service had been per- 
formed by the vessel acting as a lighter, and 
me actual work of lightering had been done 
by men from the vessel in distress, the owners 
and master of the lighter were allowed three- 
fourths of the salvage, and the crew one-fourth. 

[Cited in McConnochie v. Kerr, 9 Fed. 59.] 

The libellant [Leonard Studley] alleged 
that in January, 1870, he engaged as mate 
on board the schooner Harriet Gardner for 
the general coasting service from port to 
port in the United States during the season, 
at monthly wages, and served therein until 
the times after mentioned. That, on the 
6th of October, 1870, the schooner, with the 
libellant on board, fell in with the frigate 
Guerrifire ashore on a dangerous shoal in 
Vineyard Sound and in great peril; that the 
schooner and her crew assisted the frigate 
by carrying out an anchor and by lightering 
her, being employed in the service for two 
days, and being exposed to peril and hard- 
ship; that, by this aid, with that of other ves- 
sels, the frigate was saved; that there was 
awarded and paid, by the government of the 
United States, to the two defendants [J. K. 
Baker and another] who were the owners 
of the schooner, and one of whom was the 
master, the sum of $3,500; that the services' 
were salvage services, and the sum assessed 
was paid for such services, and the libellant 
was entitled to his share thereof; but the 
respondents refused to pay him any thing. 
The answer set up a want of jurisdiction In 
admiralty; admitted that the money was 
paid the respondents, but alleged it was not 
for salvage, nor for any services of the li- 
bellant, but for the use of their vessel, and 
for damages and expenses accruing to. them 
alone as her owners, in respect to the light- 
ering, &e. There was evidence that the 
schooner was of about fifty tons register, 
and carried on this occasion a master, mate, 
and cook; that seeing the frigate in dis- 
tress, about ten miles off, they went along- 
side, and were asked to help in carrying out 
an anchor; that the master said he had no 
crew, and the officer replied that the frigate 
had plenty of men, and he ordered thirty- 
five or more to go on board the schooner, 
and these men did most of the work. How 
much the libellant actually did was in dis- 
pute; but it was not denied that he was 
ready to do whatever was required, and that 
he assisted more or less in managing the 
schooner. A veiy heavy anchor was put 
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on board, and the scliooner -was somewhat 
damaged by collision with the frigate, with- 
out any fault on her part. She was delayed 
about thirty days in repairing the injuries. 
R. B. Forbes, Esq., acted as agent for the 
government in settling with the respondents 
for their compensation; and a letter from 
that gentleman was read as part of the res 
gestae, in which he suggested to the respond- 
ents a basis of settlement, to which they as- 
sented, and according to which the payment 
was made. From this letter, it appeared 
that the respondents were paid several spe- 
cific sums for repairs, for demurrage,— in- 
cluding wages and board of crew and loss 
of employment of the schooner,— and for in- 
jury to cargo; and, besides these, there 
were two items, as follows: Value of serv- 
ices lightering, $540; ditto, carrying out an- 
chor, ?1,000. The total was §3,535, the odd 
dollars being for interest after the adjust- 
ment was arrived at. For this sum, one of 
the respondents gave a receipt, expressed to 
be for the owners, master, and crew of the 
schooner. The owners testified that they did 
not consider the libellant at all in the settle- 
ment. 

' G. Marston, for libellant. 
J. JI. Day, for respondents. 

LO'NVELL, District Judge. The question 
of jurisdiction is an interesting though not 
a difficult one. I shall examine it at some 
length, because the reported cases, though 
unanimous, are not numerous; and the point 
has been thought worthy of argument in 
the ease. Admiralty courts are so peculiar- 
ly well fitted to deal with salvage, that cases 
of that sort are very rarely brought else- 
where. Judge Peters once said that he 
shoTild be much disposed to consider the ju- 
risdiction exclusive, and that he had never 
seen the report of such a case at common 
law. Brevoor v. The Fair American [Case 
No. 1,847]. A few years after these re- 
marks were made, there was a case in which 
a single salvor recovered a verdict and judg- 
ment at law for salvage, no question of ju- 
risdiction being raised. Newman v. Walters, 
3 Bos. & P. 612. There is one case in eq- 
uity, arising out of the refusal of Judge 
Betts to take jurisdiction in admiralty (see 
One Hundred and Ninety-Four Shawls [Case 
No. 10,521]) in which the owner of goods 
was permitted to maintain a bill against 
the agent of alleged salvors to pay the sal- 
vage, if any, and redeem the goods (Cash- 
mere V. De Wolf, 2 Sandf. 379). The court, 
in that case, say they would not take juris- 
diction if an admiralty suit were pending. 
In another case, in equity, connected with 
the same transaction, the jurisdiction was 
denied. Frith v. Crowell, 5 Barb. 209. In 
the same court that had upheld the jurisdic- 
tion in equity, a very learned and able opin- 
ion was soon after given by one of the 
judges against the existence of such a ju- 



risdiction at common law; but the ease was 
decided on a difiCerent point. Sturgis v. 
Law, 3 Sandf. 456, per Paine, J. A question 
of salvage appears to have been involved in 
the case of Peck v. Randall, 1 Johns. 165; 
but in a way that presented no difficulty, 
and no question was raised on this point. 

In 1853, the court of queen's bench de- 
cided that one of the crew of a vessel that 
had performed a salvage service could not 
maintain an action against the owners of 
the property benefited; because no promise 
to pay could be implied. They said, very 
truly, that in the admiralty courts the pro- 
ceedings were independent of contract. Lip- 
son T. Harrison, 2 Wkly. Rep. 10. This de- 
cision virtually ousts the jurisdiction of com- 
mon-law courts, excepting in those few cases 
in which a contract could be proved. If the 
question, for instance, were to arise, whether 
a promise might not be implied to pay the 
master of the salving vessel, the answer 
would be, that the master is not the agent 
of the crew in such a business; and, it hav- 
ing been decided, as we shall see presently,, 
that the courts of common law have no ju- 
risdiction of a suit by the crew against the 
master for a share of salvage, they would 
be obliged to say, I think, that they could 
not award the salvage to the master. In 
Lipson V. Harrison, the learned judges said 
that Newman v. Walters, ubi supra, was the 
only case on the subject; and they evidently 
doubted whether they could have jurisdic- 
tion under any circumstances. 

The courts of common law recognize a lien 
in salvors so long as they retain possession 
of the goods saved; and there are sevei-al 
cases in trover which decide this point. 
Hartfort v, Jones, 1 Ld. Raym. 393; Baring 
V. Day. 8 East, 57; Baker v. Hoag, 7 N. Y. 
555. But whether they would, at the pres- 
ent day, pass upon the amount due for 
salvage, by leaving to the jury the suffi- 
ciency of any tender that may have been 
made, I do not undertake to say. See the 
remarks of Judge Betts in Raft of Spars 
[Case No. 11,528]. 

Reported cases, at law, for distribution of 
salvage are equally rare with those on the 
general subject In the exchequer in Eng- 
land, in 1862, the judges decided that such 
an action would not lie; and they all said 
they had never heard of such a case. They 
commented on the great embarrassments 
which would surround an attempt to settle 
such a question at law. Atkinson v. Wood- 
hall, 1 Hurl. & C. 170. A similar course of 
argument concerning the analogous case of 
a suit for prize-money is found in the opin- 
ion of Story, J., in Maisonnaire v. Keating 
[Case No. 8,978]. In this country, two ac- 
tions have been brought and sustained at 
law for a share of salvage; but in the former 
there was no question of jurisdiction raised, 
and in the latter there was decisive evidence 
of a contract which might found an action 
of assumpsit. Blake v. Patten, 15 Me. 173; 
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Hawkins v. Avery, 32 Barb. 551. I have 
cited all the cases of any importance that 
are known to me at law or in equity; and 
they leave the jurisdiction of these courts in 
much doubt 

That a court of admiralty has such jm-is- 
diction, I cannot entertain the slightest doubt. 
The liability of the defendants does not rest 
on a promise, express or implied, so much 
as on the duty of the owners to pay the 
men their wages, and whatever else is due 
them by virtue of their employment in the 
vessel and of the incidents of the voyage. 
The amount is not liquidated, and can be 
conveniently ascertained only by a court of 
admiralty, which disti*ibutes salvage accord- 
ing to its own views of propriety and jus- 
tice. The money, in this case, was taken 
by the defendants upon a trust which may 
sometimes be enforceable at law or in equity, 
and always in admiralty. Indeed, a suit for 
disti'ibution of salvage is really a salvage 
suit, and is always so denominated by good 
pleaders. 

A salvage suit may be instituted against 
the property saved, or the owner of the prop- 
erty, if he has accepted it cum onere; or 
it may be brought by the owner against the 
salvors for restitution of his property after 
payment of salvage. Post v. Jones, 19 How. 
[GO U. S.] 150. So it may be brought by 
part of the salvors against the othei-s for a 
disti'ibution. Such a suit was entertained 
by Judge Davis in this court as early as 
1807. Jewett v. Hill [unreported]. In 1828, 
in the Southern district of New York, a like 
action was brought by an owner against the 
master, who had received salvage money 
abroad, and had sent it home. Waterbm-y 
V. Myrick [Case No. 17,253]. Betts, J., said 
that he had no doubt of the jurisdiction, 
but should not malce it a point of decision, 
because it was not properly pleaded. He 
could not, in fact, avoid making it a point of 
decision; because consent cannot give juris- 
diction of the subject-matter, though it may 
of the parties. 

In 1830, Judge Davis made a decree for 
the libellant in another similar case, though 
without recording any opinion. Cook v. El- 
lery [um'eported]. In 1831, there was a case 
before the same judge, exactly like the one 
at bar. It was a libel by some of the crew 
against* the master of their vessel, alleging 
that they had picked up two logs of ma- 
hogany, and that the defendant had sold 
them, and had paid nothing to the libellants. 
The answer insisted that the libellants had 
been paid their wages, and that, as they had 
Incurred no risk or labor, they ought not 
to have salvage. But salvage Tvas decreed. 
Fernald v. Two Logs of Mahogany [unre- 
ported]. In 1839, the jurisdiction was sus- 
tained by Judge Ware in a careful opinion; 
in which, however, this point is treated as 
clear. The Centurion [Case No, 2,554]. In 
1852, Judge Sprague decided such a case in 
the same way. Coombs v. Dow [unreported]. 



In England, it is possible that the exercise 
of this function may have fallen into disuse 
with so many other of the proper powers of 
the admiralty. Such would seem to be the 
bearing of the remarks of Dr. Lushington, 
in giving judgment in The Hope, 1 W. Rob. 
Adm. 267, and -in The Britain, Id. 45, note. 
If so, it has long since been restored by 
statute. I have not followed out this in- 
quiry, because it is of no practical impor- 
tance here. If it were so, it is certainly re- 
marlvable, and testifies very strongly to the 
difficulties attending the exex'Cise of the ju- 
risdiction at law, that no case was known to 
the learned judges of the exchequer to have 
been brought at law, even when the powers 
of the admiralty court were in abeyance. I 
suppose the remedy must then have been 
In equity. 

It having been agreed by counsel that the 
decision should not be delayed to make the 
other salvor a party, but that he should be 
settled with on the basis of the decree, I pro- 
ceed to consider the merits of the case. It 
is plain that the ?1,540 was paid as salvage. 
Mr. Forbes says so in his letter, as plainly 
as he could say it, without using the word 
"salvage." It is so much for services in 
cariying out an anchor and in lightering. 
The services were of the character of sal- 
vage; and the compensation was such as 
to indicate beyond mistake that it was so 
understood, because it was more than five 
times the value of the use of the vessel for 
a month, as allowed in the same settlement 
Then the receipt was for owners, master, 
and crew; and no explanation of those words 
is possible, except that it was salvage, be- 
cause the United States had^ no occasion to 
pay the master and crew any thing unless 
as salvors. It was said that llie government 
had overlooked the crew, and had made pay- 
ment only for the use of the vessel; but the 
receipt negatives this conclusively, and so 
does the whole aspect of the case. It would 
be most improbable that the United States 
should undertake to settle the case in par- 
cels; and the ownera ought not to be pre- 
sumed to be looking after tlieir own inter- 
ests only. But it is not needful to go into 
presumptions, because it is perfectly plain 
that it was the intent of both parties to 
adjust the compensation for the whole sal- 
vage service. The respondents may have 
thought that the two men were not to be 
considered; that they had earned nothing, 
and ought not to put forward any preten- 
sions. This is what their evidence means; 
that, though they have settled with the gov- 
ernment, yet they have, not settled for the 
libellant, because he never had any claim 
on the government. They have assumed to 
settle the whole case, and to give a receipt 
binding on the libellant; and they, at least, 
are not to be heard to deny their own au- 
thority, or to say that if the libellant has a 
right to any thing, they are not the pei-sons 
from whom to recover it 
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Nor is it any less certain that every man 
on board a salving vessel, who is ready to 
do what he can, is to shai*e in the remuner- 
ation. The whole matter depends on a large 
and liberal policy, which looks almost as 
much to the general interests of commerce 
as to individual deserts. Those owners of 
ships whose crews are engaged in salvage 
always receive something, whether they can 
prove any actual damage to their voyage or 
not. The only difficulty is in the distribu- 
tion. Considering that it is true, as set up 
by the owners, that the use of their vessel 
was cliieflj' as a lighter worked by the men 
of the Guerriere, and that no great labor 
or hardship was imposed on the libellant, and 
that the owners have been at all the trouble 
of obtaining the money from the United 
States, I think it would be fair to give a 
somewhat larger share than usual to the 
owners. Taking them to have received by 
this time, including interest, about §1,600, I 
divide it into eighths, of which the libellant 
and the other man would be entitled to one, 
or $200 each. Decree for libellant for $200 
and costs. 



STUDWELL V. The E. H. COFFIN. See 
Cases Nos. 4,309 and 4,310. 
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Case No. 13,560. 

STUMP V. DENEAI/B. 

[2 Oranch, C. 0. 640.] i 

Circuit Court, District of Columbia. April 
Term, 1826.2 

Wills— CoAHGiNG Real. Estate with Debts — 
"Estate"— Coxstkoction. 

1. The question whether the testator intend- 
ed to charge his real estate with his debts, is 
to be decided by a careful consideration of the 
whole will. 

2. The word "estate" will apply to real or per- 
sonal estate, or to both, according to the man- 
ner in which it is used in reference to the re- 
spective clauses of the will. 

3. The following clause of the will did not 
charge the real estate: "I am security for my 
brother James for two sums of money, for 
which I hold a deed of trust on his property, 
sufficient, I hope, to pay the same; and I do 
direct that my estate shall not be sold to pay 
those debts until the property so deeded, shall 
be sold, when my estate must be charged for 
any deficiency." 

This was a bill in equity, by the executors 
of John Stump, against the heirs at law and 
executrix of George Deneale, to charge his 
real estate with the balance of a judgment 
at law, recovered by the plaintiffs against 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 1 Pet. (26 U. S.) 585.] 



the testatrix, amounting to $5,000, and in- 
terest and costs upon a contract in which 
the testator, George Deneale, was surety for 
his brother, James Deneale; the said sum 
being the balance due after deducting from 
the amount of the judgment the net pro- 
ceeds of the sales of James Deneale's prop- 
erty, in Virginia, under a decree of a court 
of chancery, in that state, upon the deed of 
trust mentioned in the will of George De- 
neale. All the material facts stated in the 
bill were admitted in the answer, and the 
principal question was, whether the real es- 
tate was, by the will, bound for this debt. 

Hewitt & Swann, for plaintiffs, relied upon 
the words of the will, "when my estate must 
be charged with the deficiency," and cited 
Roberts, Wills, 405. 

Mr. Mason, for defendants, contended, that, 
from the context and the whole tenor of the 
will, the word "estate," in that clause, must 
be confined to his personal estate, and cited 
Lambert's Lessee v. Paine. 3 Cranch [7 U. S.] 
133: "That this word, when coupled with 
things that are personal only, shall be re- 
stiuiued to the personalty. Noscitur a so- 
ciis." 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The bill seems to be im- 
perfect, neither charging that there was any 
real estate, nor praying an account or dis- 
covery of real estate; and perhaps there is 
some irregularity in the proceedings. How- 
ever, supposing the proceedings to be regu- 
lar, and the bill amended, &c., the principal 
question is, whether the real estate is, by 
the will, bound for this debt? 

The testator, in his will, says: "I will and 
bequeathe to my beloved wife, Mary De- 
neale, all and singular my estate, both real 
and personal, during her natural life, for 
the uses and purposes following, that is to 
say, for the purpose of raising and educating 
my children until they respectively arrive 
at the age of twenty-one years; and it is 
my will and desire that each of my children, 
as they respectively attain the age of twen- 
ty years, shall become entitled to an 

equal proportion of my estate, both real and 
personal, subject to their proportion or 
charge of one third of the same, to be re- 
tained by my wife, for her suppdrt and 
maintenance, during her life; but I do here- 
by authorize and empower my said wife to 
make any of them advances of their pro- 
portion, if their merits and good conduct 
shall warrant the same. And I further rec- 
ommend to my wife to sell all the negi'oes 
that I shall die possessed of, for such term 
of years as their respective ages shall war- 
rant to them a support when free. Item, I 
do hereby direct that an appraisement only 
of my estate be made, and that no sale of 
furniture shall take place. I, at this time," 
(February 13th, 1815,) "am not indebted to 
any person, and propose to continue so. I 
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am security for my brother James, for two 
sums of money, for whicli I bold a deed of 
trust on his property, sufficient, I hope, to 
pay the same, and I do direct that my estate 
shall not be sold to pay those debts until the 
property so deeded shall be sold, when my 
estate must be charged with such deficien- 
cy." These are the«only clauses in the will 
in which the word "estate" is used. He 
then makes his wife and son his executors, 
and says, "I do hereby direct that they shall 
not give security, as my own debts do not 
demand it." ' 

It seems evident,- that when he meant to 
include the idea of the realty, in the word 
estate, he added the word "real." Thus, he 
twice used the expression, "my estate, both 
real and personal," when it is evident he was 
contemplating a disposition of his whole es- 
tate; and three times he used the word "es- 
tate" when it is equally evident that he was 
contemplating only the ordinary fund out 
of which the debts of a deceased person are 
to be paid. That fund is the personal es- 
tate. It is evident, also, from his will, that 
he thought his personal estate would be 
more than sufficient to pay his debts, in- 
cluding his responsibility for his brother. 
He directs that an appraisement, only, of his 
estate should be made. The appraisement 
alluded to must have been that appraisement 
of the effects of a deceased person, which is 
required by law. But the law requires an 
appraisement of the personal estate only. 
Having thus used the word estate in refer- 
ence to the personal estate only, he imme- 
diately proceeds to state that he is not in- 
debted, and intended to continue free from 
debt; that he was bound for a debt of his 
brother whose property he held in trust, and 
hoped it would be sufficient to pay the debt; 
and directs that his own estate should not 
be sold to pay it until the deficiency of his 
brother's property should be ascertained. 
What kind of estate of his own was it that 
he then had in contemplation, and which he 
directed not to be sold? Unquestionably, 
that estate which is the natural and ordinary 
fund out of which the debts of deceased 
persons are to be paid, and which could be 
sold by his executors, namely, the personal 
estate. This inference ^ is strengthened by 
the circumstance that he had just used the 
word "estate" in reference to the personal 
estate only, as is evident from his connect- 
ing it with the word "appraisement." The es- 
tate, then, which he directed should not be 
sold, was the personal estate. But, in the 
same sentence, after saying that his estate 
should not be sold until a certain event 
'should happen, he goes on to say that when 
that event shall have happened, then his es- 
tate must be charged. "What estate? Cer- 
tainly the same estate which he had forbid- 
den to be sold until the event should happen, 
namely, the personal estate. But' it is un- 
certain whether he meant to charge any 
part of his estate. If the will creates a 
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charge upon any part of the estate, it must 
be by the words, "when my estate must be 
charged with any deficiency." These words 
may be merely declaratory of a fact; and 
as they evidently have reference to the per- 
sonal estate, it is a fair inference that he 
did not mean, thereby, to create any charge 
upon his estate. His object seems to have 
been rather to restrain his executors from 
volunteering the payment of his brother's 
debt before it should be ascertained whether 
it would not be paid out of the funds which 
his brother had provided for its payment, than 
to create any new charge upon his own es- 
tate. Men do not act without a motive; and 
we do not see any for the testator's charging 
his real estate for the debt of his brother, 
who had already provided a fund for its 
discharge, which the testator hoped would 
be sufficient, and when the testator's personal 
estate was, by him, deemed sufficient to 
make good the deficiency, if there should 
be. any. This construction of the will is 
strengthened by the consideration, that, in 
the former part of the will, he had made a 
disposition of his real estate entirely incon- 
sistent with the idea of charging it with 
his brother's debt. He devised it to his wife, 
for her life, for the support of his children; 
and it is one of the soundest rules of con- 
struction that a will should be so construed, 
if possible, as to give effect to every part. 

Again, by directing that his executors 
should not give security for their administra- 
tion, he seems to show a disposition not to 
give any additional security for the debt of 
his brother. The word "estate" is, often, 
after the death of a person, used, by metony- 
my, for the executors or administrators. 
Thus, we say that "the estate of such a per- 
son is indebted to us," or "we are indebted 
to the estate," or, "we will charge the estate 
with such a sum," &c. Here it is evident 
that we use the word "estate" as if it stood 
in the place of the deceased person. But the 
correct and simple mode of expressing the 
idea would be to say that the executor is 
indebted to us, or the executor must be char- 
ged with such a sum, &c. In this sense we 
think the testator used the word estate in 
that clause of his will in which he says, 
"when my estate must be charged with any 
deficiency." He is contemplating an event 
which might take place after his death, and 
uses the word estate as a substitute for him- 
self, or for his executors. If he had been 
speaking of the same event as happening in 
his lifetime, he would probably have said, 
"when I must be charged with any de- 
ficiency." He considers the debt as solely 
the debt of his brother until the deficiency 
should be ascertained-, when he himself 
would be the debtor for such deficiency. 
This seems to be the only idea he meant to 
convey. He directs that his own estate shall 
not be applied to the payment of his brother's 
debt until the deficiency of his brother's 
estate should be ascertained, when he admits 



STUMP (Case No. 13,561) 



[23 Fed. Cas. page 280] 



that Lis own estate will be debtor for sucli 
deficiency. 

It is true that there are many cases in 
which the word "estate" In a will, has been 
h olden to convey real estate, even in fee- 
simple. But the clear doctrine resulting from 
all the cases upon the subject, is, "That al- 
though the word 'estate,' taken independent- 
ly of the context, by its own force denotes, 
not only real as well as personal estate, but 
the highest degree of real estate, and the word 
'property,' carries, of itself, both real and 
personal property; while the word 'effects' is 
generally and properly applicable to personal 
estate only; yet that all these words, (and in- 
deed every other form of expression whereby 
a testator declares his will in respect to the 
disposition of his property,) submit to the 
rule which requires a will to be construed 
agreeably to the intention of the testator, 
where it can be collected from the whole 
will." 1 Eoberts, Wills, 413. 

This rule is exemplified in the case of 
Woollam V. Kenworthy, 9 Ves. 137. There 
the testator, after directing that his debts 
should be paid out of his personal estate, 
gave certain legacies; and having a real 
estate in land, and a real estate in a rent- 
charge, devised the latter to his wife for life, 
and, after her death, to trustees to sell, and 
after giving some ^more legacies, directed 
that as and for the moneys to be received 
from the sale of the rent-charge, and also 
the moneys to arise from a sale of his house- 
hold goods and furniture, plate, linen, china, 
beds, and bedding, and from all other his 
estate and effects of what nature or kind 
whatsoever or wheresoever; the same should, 
in the fli-st place, be liable and subject to, 
and charged with the payment of the be- 
fore-mentioned legacies; and the residue of 
such monej^s to arise as aforesaid, he di- 
rected to be divided and applied as therein 
mentioned. In that case (which is more 
analogous to the present than any other we 
have seen) Lord Eldon held, that by the 
words "from all other his estate and effects 
of what nature or kind soever, or whereso- 
ever," no real estate, other than the rent- 
charge, was liable to be sold for the purposes 
of the ti-ust, or for the payment of the 
legacies. This construction resulted from the 
intention of the testator gathered from the 
consideration of the whole will. This is the 
only general i-ule upon the subject, and is 
applicable to all eases of construction of 
wills. 

By this rule, for the reasons before given, 
we are of opinion that the lands of the tes- 
tator are not charged, by the will, for the 
debt due to the plaintiffs, and that the bill 
must be dismissed. 

Bill dismissed. 

Affirmed in supreme court of the United 
States, January term, 1828, 1 Pet. [26 U. S.l 
585. Rank of U. S. v. Smith, 11 Wheat. [24 U. 
S.] 171. 

[See Cases Nos. 3,785 and 3,786, and 8 Pet. 
(33 U. S.) 526, 529.] 
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STUMP V. ROBERTS. 

[Brunner, Col. Cas. 224; i Cooke, 350.] 

Circuit Court, D. Tennessee. 1813. 

Witness — Interest — Disqualification— Baii^ 
srENT — Sale by Bailee — Title. 

1, A witness, though he be interested, if his 
interest is equal either way, is competent to tes- 
tify. 

2. A sale by a bailee of personal property in- 
trusted to his care does not pass the title to the 
same, on the rule that no man can part with a 
better interest than he has. 

This was an action of trover to recover 
the value of a negro man named Dave. It 
appeared in evidence that the negro in ques- 
tion had been purchased by the plaintiff of 
William Roberts, one of the defendant's sons, 
who had executed to the plaintiff a bill of 
sale therefor. Whereupon the defendant in- 
troduced the son to prove that Dave was the 
property of the* defendant, and that he had 
been sold without any authority from him. 

Jlr. Dickinson, for plaintiff, objected that 
William Roberts, the son, was not a compe- 
tent witness because of his interest in this 
suit; and also upon the ground that he should 
not be permitted to destroy his own deed or 
prove his own tui*pitude. 2 Bac. Abr. 584; 
2 Term R. 63; 4 Tei'm R. 678. But it was 
answered by — 

Whiteside and Cooke, for defendant, that 
he was not so immediately to be a gainer or 
loser by the event of the suit as to exclude 
the testimony, particularly as his interest was 
equal. 1 Peake, Ev. 102; 1 Hen. & M. 154; 
2 Call- 232; 1 Strange, 35; 1 Term R. 164; 
4 Term R. 480. Neither can he be excluded 
upon- the ground of his being estopped by his 
own deed. That rule only applies to papers 
of a highly commercial character, and even 
then the rule has been much relaxed. 7 Term 
R. 604; 1 Peake, Ev. 128; 1 Hen. & M. 154. 

TODD, Circuit Justice. There is a great 
clashing in the decisions upon what shall and 
what shall not exclude a witness; but I con- 
sider the present question settled by the mod- 
em adjudications. The case of Jordaine v. 
Lashbrooke, 7 Term R. 604, in principle set- 
tles both tlie objections that have been made 
to the admission of the testimony of William 
Roberts; and when I add to this the de- 
termination of the comt of appeals of Vir- 
ginia, 1 Hen- & M- 154, and a decision of the 
supreme court of Connecticut reported by 
Day, I feel prevented by precedent from de- 
claring this witness to be incompetent. But 
I am perfectly satisfied that these cases have 
been properly adjudged. The witness offered 
has an equal interest each way; and I can 
see no solid reason nor any good authority 
for saying that he shall be estopped from giv- 
ing evidence by his own deed. This is not 
one of those cases where such a rule ever 
obtained. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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M'NAIRY, District Judge. I feel a consid- 
erable aversion to tlie admission of the evi- 
■deuce offered, principally upon the ground 
that a witness ought not to be permitted to 
«how his own turpitude. I am not satisfied 
that the testimony ought to be received, nor 
•do I feel any conclusive opinion either way, 
but I am most inclined to reject it. 

Objection overruled by a division of the 
court. 

The defendant then proved by the witness 
■aforesaid and other testimony that the negro 
in question belonged to him; that in the year 
1808 William Roberts, who then resided near 
Nashville, wrote to his father who lived near 
Lexington, in Kentucky, to i send him Dave 
to assist him in making powder, and that he 
would pay his father Dave's hire. Dave was 
sent accordingly; and on the morning he 
started the defendant's wife proposed to the 
defendant that Dave should be given to Wil- 
liam, but he refused. The negro remained 
about two years in the possession of William 
before he sold him to the plaintiflC, during 
which time he was generally considered as 
the property of William Roberts, but some 
pei-sons had heard him say that Dave be- 
longed to his father. 

Dickinson urged that, as between the father 
■and an innocent purchaser without notice, it 
ought to be presumed that this was a gift to 
the son (1 Hayw. 97; 2 Hayw. 72), and that 
upon the general doctrine of bailment the 
right of the defendant was divested. The son 
had a special property in the negro, and 
might have sued"any person in his own name 
for a violation of that propertj^ And if he 
could sue any person who trespassed upon 
his possession, there can be no reason why 
he might not sell; because a recovery against 
a, third person of the value of the negro 
would be as much a divestiture of the de- 
fendant's title as a sale, 2 Bl. Comm. 449, 
452; 2 Sauud. 47, note b. 

But it was answered by the defendant's 
counsel that when a man parts with a lim- 
ited qualified property in a thing, he does not 
thereby part with the general right of own- 
ership; and that a mere breach of trust by 
a bailee could not deprive the real owner of 
his right. Stump stands in the same situa- 
tion with William Roberts upon the ground 
that no man can part with an interest which 
he has not, and because a purchaser buys the 
title of the vendor. Hardin, 531. 

TODD, Circuit Justice. How far a bailee 
may dispose of property intrasted to his care 
has frequently been a matter of doubt. My 
own opinion is that it will not confer upon 
him the right to sell. When one man hires 
or loans his property to another he does not 
part with his right to it, nor will his title 
be injured by any sale which may be made 
by the bailee. It is so understood in the 
country generally; because no man when he 
hires or loans his property, either to make 
profit thereby, or from a spirit of accommo- 
dation, imagines that by doing so he is liable 



to forfeit his claim altogether, if the person 
to whom he hires or loans it chooses to act 
dishonestly. It would be most absurd to 
suppose that if the real owner parts with a 
limited, qualified, and conditional right to his 
property, a subsequent pu^'Chaser', through 
the means of a breach of trust on the part of 
the bailee, can divest him of the thing so 
intrusted altogether. If such were the law 
no man would be safe, and it would at once 
sap the foundation of all spirit of accommo- 
dation. The proper inquiiy, therefore, will 
be, was this a gift? If the jury believe it was, 
then the sale to Stump is legal, and will vest 
him with a good title. But if from the whole 
of the evidence the jury should be of opinion 
that Dave was hired or loaned to William 
Robei-ts, the title of the defendant cannot be 
considered as divested by his sale to the 
plaintiff. Hai-din, 531. It is true as has been 
argued by the counsel for the plaintiff, that 
where a father sends property to his son or 
son-in-law, and says nothing about the way 
in which he is to have it, the law will pre- 
sume it to be a gift; but the presumption 
only holds in the absence of proof showing a 
eonti'ary intention. 

M'NAIRY, District Judge. The question 
presented to the consideration of the court is 
a new one, and possesses considerable diffi- 
culty. As a general rule it is unquestionably 
true that the possession of pei*sonal goods is 
to be considered as evidence of title; and it 
seems to me that, except in cases where the 
possession has been acquired by fraud or 
felony, a purchase bona fide made of the per- 
son in possession will confer upon the pur- 
chaser a good title. This opinion, however, 
is expressed with considerable hesitation, and 
I am by no means dear that it is correct. I 
entertain no decided opinion upon the ques- 
tion. 

The jmy found for the defendant. 
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EXTIIADITION— JURISDICTIOX TO TrT THE CRIME — 

Treaty with Prussia— Crimes Committed 
Bv Prussian Subject in Belgium. 

1. The extradition convention, of June 16, 1852 
(10 Stat 964), between the United States and 
Prussia, for "the mutual delivery of criminals, 
fugitives from justice," in certain cases, pro- 
vides, that the contracting parties shall, on 
requisition, deliver up to justice all persons 
who, being charged with the crimes therein 
specified, "committed within the jurisdiction of 
either party, shall seek an asylum, or shall be 
found, within the territories of the other." S., 
alleged to be a native of Prussia, and since his 
birth and still a subject of the king of Prussia, 
was arrested in the United States, for extra- 
dition to Prussia, charged with having commit- 
ted, at Brussels, in Belgium, "and within the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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legal jurisdiction of Prussia," crimes specified 
in said convention. It was alleged, that, in- 
asmuch as such crimes were, at the time they 
were committed, punishable by the laws of 
Belgium, S., being, when they were committed, 
a subject of Prussia, was, by the laws of Prus- 
sia, subject to be punished for said crimes in 
Prussia; that a prosecution against him there- 
for had been commenced in Prussia, and a war- 
rant of arrest therefor had been issued against 
him by the proper jiidicial tribunal in Prussia 
having jurisdiction thereof; and that, immedi- 
ately after committing the crimes, he had fled 
from the justice of Belgium and Prussia. There 
was no extradition treaty between the United 
States and Belgium: Held, that the case was 
one within the said convention. 

2. The provisions for extradition contained in 
the treaties and conventions for that purpose 
between the United States and foreign coun- 
tries, considered, as bearing on the meaning of 
the word "jurisdiction," used therein. 

3. Out of seventeen of those treaties and con- 
ventions, which are now in force, all but one 
provide for the delivery of persons charged with 
crimes committed within the "jurisdiction" of 
one party, who shall seek an asylum within the 
"territories" of the other. 

4. Consideration of the treaties between the 
United States and foreign coimtries, respect- 
ing the jurisdiction of the United States over 
crimes committed in those foreign countries, 
and of the laws of the United States passed in 
pursuance of the provisions of those treaties, 
and to carry them into effect, and of the prac- 
tical execution of those laws. 

5. Consideration of the laws of the United 
States respecting the jurisdiction of the United 
States over crimes not committed within the 
physical territory of the United States, other 
than laws passed in pursuance of treaties, as 
showing an assumption by the United States of 
jurisdiction over offences committed outside not 
only of the physical territorial limits of the 
United States, but outside of the quasi territo- 
rial limits of the United States, such as an 
American vessel on the high sens, and outside 
of territorial limits granted by treaty. 

At law. 

Edward Salomon, for the German govern- 
ment. 
William F. Kintzing, for prisoner. 

BLATCEDFOE,D, District Judge. This case 
presents a question which, so far as I am 
aware, has never been adjudicated in the 
United States, nor in any of the countries 
with which the United States has treaties 
containing provisions for the extradition of 
persons charged with crimes. The language 
upon which that question arises, is found in 
numerous treaties between the United States 
and foreign countries, and in some treaties 
between Great Britain and other countries in 
Europe. I hare, therefore, bestowed upon the 
matter a good deal of attention, for the pur- 
pose of arriving at a conclusion, not only sat- 
isfactorj' to myself, but one which, in view of 
the importance of the question, might be sup- 
ported bj' reasons which should commend it 
as a proper decision. 

On the 29th of November, 1872, the secre- 
tary of state, on the application of the minis- 
ter plenipotentiary of the German empire, is- 
sued his certificate, commonly called a "man- 
date," which sets forth, that, pursuant to the 



first article of the convention between the- 
United States and Prussia, and other states 
of the Germanic confederation, of the 16th of 
June, 1852, the said minister had made appli- 
cation to the government of the United States 
for the arrest of Joseph Stupp alias Carl 
Vogt, charged with the crimes of arson, mur- 
der and robbery, and alleged to be a fugitive 
from the justice of the German empire, and 
that it appears proper that he should be ap- 
prehended, and the ease examined In the 
mode provided by the acts of congress of Au- 
gust 12, 1848 (9 S+at. 302), and June 22, 18G0 
(12 Stat. 84), and tben states, that, to the end 
that the officers to whom the mandate is di- 
rected may cause the necessary proceedings 
to be had in pureuance of said acts, in order 
that the evidence of the criminality of the 
said accused may be heard and considered, 
and, if deemed sufiicient to sustain the charge, 
that the same may be certified, together with 
a copy of all the proceedings, to the secretary 
of state, that a waiTant may issue for his sur- 
render, pursuant to said convention, the facts 
above recited are certified. 

This mandate was presented to a duly au- 
thorized United States commissioner, and, at 
the same time, a verified complaint in writing 
was made by Mr. Johannes Roesing, the con- 
sul general of the German empire. This com- 
plaint sets forth, that Mr. Roesing is, ex of- 
i ficio, "consul general of each of the states 
composing the German empire, that the king- 
dom of Prussia is one of the states composing 
said empire, and this complainant is, ex of- 
ficio, the consul general of said kingdom at 
said city of New York, for the United States 
of America; that, as this complainant, from 
oflicial evidence in his possession, and other 
reliable information received, is informed and 
believes, one Joseph Stupp alias Carl Vogt, a 
native of the said kingdom, and since his 
birth and now a subject of the king of Prus- 
sia, did, on or about the first day of October, 
in the year eighteen hundred and seventy-one, 
at the city of Brussels, in the kingdom of Bel- 
gium, then being a subject of Prussia, as 
aforesaid, and within the legal jurisdiction of 
Prussia, feloniously, and with malice afore- 
thought, kill and murder another person, to 
wit, the Chevalier Dubois de Bianco, and did 
there and then feloniously, maliciously, and 
wilfully set on fire and burn the house of an- 
other person, to wit, the dwelling-house of 
said, the Chevalier Dubois de Bianco, then 
occupied by him, the said Chevalier Dubois 
de Bianco, and did then and there further 
feloniously and fombly take from the person 
of another, to wit, from the person of said 
Chevalier Dubois de Bianco, by violence, mon- 
ey and personal property of large value, to- 
wit, of the value of six hundred thousand 
francs, equal to about one hundred and twen- 
ty thousand dollai-s, of the coin of the United 
States. And the complainant further shows, 
that he is familiar with the laws of Pinissia, 
and that, by said laws, it is expressly pro- 
vided, that a Prussian subject, who, in a for- 
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eign country, has eommitted a crime of the 
nature above charged against said Joseph 
'Stupp alias Carl Vogt, and which is punish- 
able by the laws of the place where it was 
committed, may be prosecuted and punished 
in Prussia for such crime. And this com- 
plainant further says, on information and be- 
lief, that the said crimes of murder, arson 
and robbery, above charged against said Jo- 
seph Stupp alias Carl Vogt, are and were, at 
the time of their commitment, punishable by 
the laws of the kingdom of Belgium, where 
they were committed, and that said Joseph 
Stupp alias Carl Vogt then was, and now is, 
by the laws of Prussia, subject to prosecution 
and punishment for said crimes in Prussia, 
he being, at the time of their commitment, a 
Prussian subject, as aforesaid. And this com- 
plainant further says, on information and be- 
lief, the same beSng founded upon official 
communications received from the proper of- 
ficers of the kingdom of Prussia, that a prose- 
cution has actually been commenced at Co- 
logne, in the kingdom of Prussia, against said 
Joseph Stupp alias Carl Vogt, and a warrant 
of arrest has been issued by the proper ju- 
dicial tribunal having jurisdiction thereof, in 
order that he might be apprehended and tried, 
and, if found guilty, might be punished for 
the said crimes of murder, arson, and rob- 
bery, above stated, and with which he is char- 
ged in said proceedings. This complainant, 
therefore, on his oath, complains and charges, 
that the said Joseph Stupp alias Carl Vogt 
did, on or about the first day of October, 1871, 
commit the crimes of murder, arson, and rob- 
bery, within the jurisdiction of Prussia. And 
this complainant further shows, on informa- 
tion and belief, that, immediately after the 
commission of said crimes, said Joseph Stupp 
alias Carl Vogt fled from the justice of Bel- 
gium and Px'ussia, and now is, and may be 
found, within the United States of America; 
that efforts have been made by the govern- 
ment, of Belgium to obtain the surrender and 
extradition of said Joseph Stupp alias Carl 
Vogt, in order that he might be tried for 
said crimes in Belgium; but that said efforts 
have failed, and his surrender to Belgium by 
the government of the United States has not 
been effected, because- no treaty for the sur- 
render of criminals exists between the United 
States and Belgium. And this complainant 
further shows, that, upon the application of 
the government of Prussia, the executive de- 
partment of the government of the United 
States has issued its mandate, which is here- 
with presented, for the arrest and examina- 
tion of said Joseph Stupp alias Carl Vogt, 
charged with the crimes aforesaid, with the 
view to his extradition and surrender under 
the treaty between the United States and 
Prussia, of June 16th, 1852. This complainant, 
therefore, prays, that a warrant may issue 
for the apprehension of the said Joseph Stupp 
alias Carl Vogt, charged as aforesaid, that he 
may be brought before a proper judge or 
commissioner of the United States, to the end 



that the evidence of his criminality may be 
heard and considered, and if, on such hear- 
ing, the evidence be deemed sufficient to sus- 
tain said charge, under the provisions of said 
treaty, the same may be certified to the sec- 
retary of state of the United States, that a 
warrant may issue for the surrender of said 
fugitive, under the provisions of said treaty, 
and that such other or further steps may be 
taken, or proceedings had, as may be in ac- 
cordance with law and justice, and the pro- 
visions of said treaty." 

This complaint was sworn to on the 7th of 
December, 1872. Upon it a warrant was is- 
sued by the commissioner, on the 9th of 
December, 1872, reciting the contents of the 
complaint, and the issuing of the mandate, 
and directing the marshal of this district to 

I apprehend the prisoner and bring him before 
the commissioner who issued the warrant, 
to the end that the evidence of his criminal- 
ity might be heard and considered. He was 
arrested and brought before the commission- 
er on the 10th of April, 1873, and the pro- 
ceedings were adjourned until the r2th, the 
prisoner being, in the meantime, committed 
to the custody of the marshal. On the 12th 
the proceedings were again adjourned to the 
15th, and on the 15th they were again ad- 
journed to the 22d. 

On the 15th of April, a petition was pre- 
sented, on behalf of the prisoner, to me, as 
sitting in the circuit court for this district, 
setting forth that the prisoner was restrain- 
ed of his liberty by the marshal, in pursu- 
ance of said warrant, and that the warrant 
was issued upon the said complaint, and re- 
citing the contents of the complaint, and then 
averring that the prisoner is not a subject of 
the king of Prussia, and is not guilty of the 
charge, and that, admitting the truth of all 
the allegations against him, he is not ame- 
nable to the laws of the kingdom of Prussia, 
and that the crime which is alleged to have 
been committed was not committed within 
the jurisdiction of the kingdom of Prussia, 
but was committed in Belgium, and that, un- 
der the extradition treaty between the Unit- 
ed States and Prussia, no crimes are includ- 
ed except those occurring within the terri- 
torial limits of the respective governments, 
and that neither within the spirit nor the 
letter of the treaty can either government 
make any demand upon the other for the 
surrender of an alleged criminal who has 

[ committed any crime or offence in a foreign 
country. The petition prays for a writ of 

I habeas corpus, directed to the marshal, to 
produce the body of the prisoner, and for a 
writ of certiorari, directed to the commission- 
er, to certify the proceedings. 

This petition was sworn to on the 14th. of 
ApriJ. On the 15th of April, both of the 
writs were granted. They were made re- 
turnable before this court, on the 16th. On 
that day returns were made to both of them, 
and the body of the prisoner was produced. 
The return to the writ of habeas corpus sets 
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forth the warrant and the commitments en- 
dorsed thereon, as the cause of the detention 
of the prisoner, and the return to the cer- 
tiorari sets forth all the proceedings that 
have taiien place before the commissioner. 

Tiie sole question involved is, as to wheth- 
er this is a case falling within the treaty 
between tlie United States and Prussia. It 
becomes necessary, therefore, to look at the 
terms of the treaty. The treaty was con- 
cluded on the 16th of June, 1852 (10 Stat 
564), and is a special extradition convention 
between tlie United States and Prussia, and 
other states of the Germanic confederation, 
for "the mutual delivery of criminals, fu- 
gitives from justice, in certain cases." The 
preamble of the treatv sets forth, that 
"whereas, it is found expedient, for the bet- 
ter administration of justice, and the pre- 
vention of crime within the teiTitories and 
jurisdiction of the parties respectively, that 
persons committing certain heinous crimes, 
being fugitives from justice, should, under 
certain circumstances, be re<;iproeally deliv- 
ered up, and also to enumerate such crimes 
explicitly, and, whereas, the laws and con- 
stitution of Prussia, and of the other Ger- 
man states, parties to this convention, for- 
bid them to surrender their own citizens to 
a foreign jurisdiction, the government of the 
United States, with a view of making the 
convention strictly reciprocal, shall be held 
equally free from any obligation to surrender 
citizens of the United States." That is all 
that is important in the preamble. The first 
article of the convention proceeds to say, 
"that the United States and Prussia, and 
the other states of the Germanic confedera- 
tion included in, or which may hereafter ac- 
cede to, this convention, shall, upon mutual 
requisitions by them, or their ministers, of- 
ficers, or authorities, respectively made, de- 
liver up to justice all pei-sons who, being 
charged with the crime of murder, * * * 
or arson, or robbery, * * * committed 
within the jurisdiction of either party, shall 
seek an asylum, or shall be found, within 
the territories of the other." Then follows, 
in the same article, the usual provision which 
is found in all of our extradition treaties, 
"that this shall only be done uppn such evi- 
dence of criminality as, according to the laws 
of the place where the fugitive or person so 
charged shall be found, would justify his ap- 
prehension and commitment for trial, if the 
crime or ofCence had there been committed." 
The third article is as follows: "None of the 
contracting parties shall be bound to deliver 
up its own citizens or subjects under the stip- 
ulations of this convention." The fourth ar- 
ticle is in these words: "Whenever any per- 
son, accused of any of the crimes enumerated 
in this convention, shall have committed a 
new crime in the territories of the state 
where he has sought an asylum, or shall be 
found, such person shall not be delivered un- 
der the stipulations of this convention, un- 
til he shall have been tried, and shall have 



received the punishment due to such new 
crime, or shall have been acquitted thereof." 
These are all the provisions of the convention 
which seem to have any bearing on the ques- 
tion under discussion. This convention was 
proclaimed by the president on the 1st of 
June, 1853. Under a provision inserted in it, 
for the accession of other stutes of the Ger- 
manic confederation, it has been acceded to 
by the Free Hanseatic City of Bremen, and 
the govei-nments of Mecklenburg-Strelitz, 
Wurtemberg, aieeklenburg-Schwerin, Olden- 
burg, and Schaumburg-Lippe. 

The question involved in this case turns 
upon the meaning of the language of the 
first article of the treaty, that the contracting 
parties agree to mutually "deliver up to jus- 
tice all persons who, being charged with," 
certain crimes "committed *vithin "the juris- 
diction of either party, shall seek an asylum, 
or shall be found, within, the territories of 
the other," as that language shall be inter- 
preted, in view of the entire language of the 
treaty, including the provisions of the third 
and fourth articles, and the language of the 
preamble, that the convention is entered into 
"for the better administration of justice, and 
the prevention of crime witldn the territories 
and jurisdiction of the parties respectively," 
and in order "that persons committing cer- 
tain heinous crimes, being fugitives from jus- 
tice," shall, under certain circumstances, be 
reciprocally delivered up. 

For the purpose of arriving at a satisfac- 
tory conclusion, it will be useful to consider 
three classes of subjects, developed in trea- 
ties and laws of the United States, as throw- 
ing light on the intention of the United 
States, as one of the contracting parties, in 
the language used in the convention in ques- 
tion. Tlie first subject is— prior and subse- 
quent extradition treaties made by the Unit- 
ed States, containing similar language. The 
second subject is— prior and subsequent trea- 
ties between the United States and foreign 
countries, respecting the jurisdiction of the 
United States over crimes committed in those 
foreign countries, and, also laws of the Unit- 
ed States passed in pursuance of such trea- 
ties, and to carry them into efEect. The 
third subject is— prior and subsequent laws 
of the United States respecting the jurisdic- 
tion of the United States over crimes not 
committed within the physical territory of 
the United States, other than laws passed in 
pui'suance of the treaties last referred to. 

The first treaty, providing for extradition, 
which the United States ever made, and the 
only one which it made for a long period, 
was the treaty with Great Britain, of the 
li)th of November, 1794 (8 Stat. 129), which 
was a general treaty, covering a large num- 
ber of subjects, the 2Tth article of it contain- 
ing the provision for extradition. That pro- 
vision was in force for the period of twelve 
years only, when it expired by its own limi- 
tation. From that time down to the year 
1842, a period of thirty-six years, this eoun- 
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try had no extradition treaty witli any for- 
eign nation. The 27th article of such treaty 
with Great Britain, of 1794, was a very brief 
provision, to this effect, that the parties 
agreed that they, "on mutual requisitions, by 
them respectively, or by their respective min- 
isters or officers authorized to make the 
same, will deliver up to justice all persons 
who, being charged with miirder or forgery, 
committed within the jurisdiction of either, 
shall seek an asylum within any of the coun- 
tries of the other." Thus, very much the 
same language was used in this first treaty 
with Great Britain, that is used in the later 
treaty with Prussia. 

The next treaty on the subject was the treaty 
with Great Britain, generally known as the 
"Ashburton Treaty," of the 9th of August, 
1842 (8 Stat. 576), That ti-eaty is a general 
treaty, the 10th article of which contains 
a provision for esti-adition. The language is 
substantially the same as in the treaty of 1794. 
It provides that the parties shall "deliver up 
to justice all persons who, being charged with" 
murder and other offences specified, "commit- 
ted within the juiisdiction of either, shall seek 
an asj'lum, or shall be found, within the terri- 
tories of the other." The change from the 
treaty of 1794 consists in the addition of the 
words, "or shall be found." The treaty of 
1794 says, "shall seek an asylum within any 
of the counti'ies of the other." The treaty of 
1842 says, "shall seek an asylum, or shall be. 
found, within the tenitories of the other." 

The next treaty on the subject of extradition 
was tlie first special convention the United 
States ever made with any country for the de- 
livery of criminals. It was made with Prance, 
on the 9th of November, 1843 (8 Stat. 580). 
That special convention adopted a form of 
expression, both in the preamble and in the 
article for extradition, whidi has been followed 
as a model, substantially, in all the special 
conventions which have been since entered into 
by the United States with foreign countiies, 
for extradition, all of which contain preambles 
in substantially the same language as the one 
with Prussia, now under consideration. This 
convention with Fi-ance, of 1843, which is the 
one still in force between the United States 
and France, says, in its preamble, that the 
parties have "judged it expedient, with a 
view to the better administration of justice, and 
to tlie prevention of crime, in their respective 
ten-itories and jurisdictions, that persons char- 
ged with the crimes hereinafter enumerated, 
and being fugitives from justice, should, under 
certain circumstances, be reciprocally delivered 
up." The first article provides, that the "con- 
ti-acting parties shall, on requisitions made in 
their names, through the medium of their re- 
spective diplomatic agents, deliver up to jus- 
tice pei-sons who, being accused of the crimes 
enumemted in the next following article, com- 
mitted withm the jurisdiction of the requiring 
party, shall seek an asylum, or shall be foimd, 
within the territories of the other." That lan- 
guage of the first article is substantially con- 



tained in all the special extradition conven- 
tions, and in all the other tieaties in which 
there have been provisions for extradition, 
which have since been made. 

The next treaty is the one with the Hawaiian 
Islands, of the 20th of December, 1849, which 
is a general treaty (9 Stat. 981), the 14th ar- 
ticle of which contains a provision for suii'en- 
der by the parties, of "all persons who, being 
ehai'ged with" certain specified crimes, "com- 
mitted within the jurisdiction of either, shall 
be found within the territories of the other." 

Next in order of time comes the convention 
with Prussia, already referred to. 

The next treaty after that was a special ex- 
tradition convention with Bavaria, made on 
the 12th of September, 1853 (10 Stat. 1022). 
It is peculiar in its language. Like all the oth- 
er special exti'aditlon conventions, it contains 
a preamble, but that preamble differs from 
those to which I have already referred, in stat- 
ing, that the parties, "actuated by an equal 
desire to further the administi-ation of justice, 
and to prevent the commission of crimes in 
their respective countries, taking into consid- 
eration that the increased means of communi- 
cation between Europe and America facilitate 
the escape of offenders, and that, consequent- 
ly, provision ought to be made in order that 
the ends of justice shall not be defeated, have 
determined to conclude an arrangement des- 
tined to regulate the coui-se io be observed in 
all cases, with reference to the extradition of 
such individuals as, having committed any of 
the offences hereafter enumerated, in one coun- 
try, shall have taken refuge within the terri- 
tories of the other." In the first article, it is 
agi-eed, that the parties shall "deliver up to 
justice all persons who, being charged with" 
certain specified crimes, "committed within 
the jurisdiction of either party, shall seek an 
asylum, or shall be found, within the territo- 
ries of the other." Thus, the words, "commit- 
ted within the jurisdiction of either party," are 
introduced in the first article, while, in the pre- 
amble, it is said, that the extradition is to be 
of "such individuals as, having committed" 
certain ofCences "in one countiy, shall have 
taken refuge within the territories of the oth- 
er." This convention, it may be remarked, 
contains, in its third article, the provision in 
regard to not delivering up citizens or subjects, 
and, also, in its fourth article, the provision in 
regard to new crimes committed in the terri- 
tories of the country where the party is found. 

Two years after this special convention with 
Bavaria, a special convention was made with 
Hanover, January 18, 1855 (10 Stat. 1138), 
which is identical in language with the conven- 
tion with Bavaria. No others have ever been 
made on that model. 

The next one in order is a treaty with the 
Swiss confederation, a general treaty (11 Stat. 
593), in which, in the 13th article, there is a 
provision for extradition. That treaty was 
made on the 25th of November, 1850, and pro- 
claimed on the 9th of November, 1855. It has 
no preamble. It contains a provision for the 
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extradition of "persons who, being charged 
with the crimes enumerated in the following 
article, committed within the juxisdiction of 
the requiring party, shall seek asylum, or shall 
he found, within the territories of the other." 

The next in order is a treaty with the two 
Sicilies, of the 1st of October, 1855 (11 Stat 
<351), a general treaty, the 21st article of which, 
in its proyision for extradition, is peculiar in 
its language, in providing, "that every person 
who, being charged with, or condemned for, 
any of the crimes enumerated in the following 
article, committed within the states of one of 
the high conti-aeting parties, shall seek asylum 
in the states, or on board the vessels of war, 
of the other party, shall be arrested and con- 
signed to justice, on demand made, through 
the proper diplomatic channel, by the govern- 
ment within whose territory the offence shall 
have been committed." This treaty is no long- 
er in force, because the kingdom of the two 
Sicilies has been incorporated into the kingdom 
of Italy, and there is a very recent extradition 
treaty between the United States and Italy, 
which supersedes the Sicilian treaty. 

The next in order is a special extradition 
convention with Austria, made on the 3d of 
July, lj!o6 (11 Stat. 691). It is the same, in 
language, as the convention with Prussia, now 
imder consideration. 

The ne.xt is a special extradition convention 
with Baden, made January 30, 1857 (11 Stat 
713). That, also, is just like the one with 
Prussia. 

The next is a special extradition convention 
with Sweden and Nonvay, of the 21st of 
March, 1860 (12 Stat. 1125). That also, is like 
the one with Prussia, in the paiiiiculars imder 
consideration. 

The next is a general treatj' with Venezuela, 
of the 27tl) of August I860 (12 Stat 1159), the 
27th article of which contains provisions for 
delivery, similar in terms to those contained 
in the convention with France, before men- 
tioned. 

The next is a special extradition treaty with 
.Mexico, of the 11th of December, 1861 (12 
Stat 1199). It is like the special convention 
with France, in its language, in the pai'ticulars 
already refen-ed to, and not different, in sub- 
stance, from the one with Prussia. 

The next is a general treaty with Hayti, of 
November 3, 1864 (13 Stat. 727), in which the 
terms of the extradition provision {article 38) 
are the same as in the treaty with the Swiss 
Confederation. 

The next is the treaty with the Dominican 
Republic, of February 8, 1867 (15 Stat 48S), 
the 27th article of which provides for extradi- 
tion, in the same terms as the provision in the 
treaty with the Swiss Confederation. 

The next is the special extradition conven- 
tion with Italy, of March 23, 1SG8 (15 Stat 
629). It is substantially like the one with 
Prussia, in the particulars referred to, ex- 
cept that there is no provision in it for the 
non-delivery of subjects or citizens. 
The next and the last is the special ex- 
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tradition convention with Nicaragua, of June 
25, 1870 (17 Stat 815), which is just like the 
one with Italy, in the particulars mentioned. 
The summary of all these treaties, of which 
there are seventeen, exclusive of the treatj' 
of 1794, with Great Britain, js, that in eight 
of them, which are special extradition con- 
ventions, (that is, those with Prance, Prussia, 
Austria, Baden, Sweden and Norway, Mex- 
ico, Italy, and Nicai-agua,) there is a recital, 
in the preamble,- that the object of the treaty 
is "the prevention of crime within the terri- 
tories and jurisdiction of the paities respec- 
tively," by the delivery up of "persons who 
are fugitives from justice." It further ap- 
pears, that, in fourteen treaties or conven- 
tions, (of which eight are these special e.x- 
tradition conventions,) the provisions as to 
delivery are for the delivery of persons char- 
ged with crimes committed within the "juris- 
diction" of one of the parties, who shall seek 
an asylum, or shall be found, within the teiTi- 
tories of the other. This provision is found 
in fourteen subsisting ti-eaties of the United 
States, namely, those with Great Britain, 
France, the Hawaian Islands, Pnjssia, the 
Swiss Confederation, Austria, Baden, Sweden 
and Norway, Venezuela, Mexico, Hayti, the 
Dominican Republic, Italy, and Nicaragua, 
j six of them being general treaties, with no 
j previous recital in a preamble. Then there 
j are the special cases to which I have alluded 
—the conventions with Bavaria and Hanover, 
which, in their preambles, speak about pre- 
venting the commission of crimes "in their 
respective countries," and about offences com- 
mitted "in one countiy," and then provide for 
the delivery of persons charged with crimes 
committed "within the jurisdiction of either 
party," who "shall seek an asylum, or shall 
be found, within the territories of the other." 
Then there is the treaty with the two Sicilies, 
which contains the peculiar language which 
I have recited. It thus results, that, out of 
eighteen treaties, (or seventeen, excluding 
the one with Great Britain, of 1794,) all but 
one provide for the delivery of persons char- 
ged with crimes committed within the "juris- 
diction" of one party, who shall seek an 
asylum within the territories of the other. 

The second subject to which I referred was 
—prior and subsequent treaties between the 
United States and foreign countries, respect- 
ing the jurisdiction of the United States over 
crimes committed in those foreign countries, 
supplemented by laws of the United States 
passed in pursuance of the provisions of those 
treaties, and to carry them into effect As I 
remarked before, the fii-st special convention 
made between the United States and any 
country, for extradition, was that with 
France, made on the 9th of November, 1843, 
and contains the declaration, that it is made 
for the purpose of reaching persons commit- 
ting crimes within the terrifories and juris- 
diction of the one party, who shall become 
fugitives from justice, and shall seek an 
asylum, or be found, within the territories 
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of the other party. The second special con- 
vention Tvas that between the United States 
iind Prussia, of the 16th of June, 1852. It 
becomes important, therefore, to see Avheth- 
■er there was anything at those dates, 1843 
nnd 1852, in the treaties and legislation of 
the United States, which can throw light np- 
on the meaning of the United States, in using 
the language it did in its ti*eaties with France 
And Prussia, and in the subsequent treaties 
which have followed the language of those 
treaties. 

On the 7th of May, 1830, the United States 
made a treaty with the Ottoman Porte, com- 
monly called Turkey (8 Stat. 409), which eon- 
tains a provision, in the fom-th article, that 
citizens of the United States committing an 
offence in Turkey "shall not be arrested and 
put in prison by the local authorities, but 
shall be tried by their minister or consul, and 
punished according to their ofifence, follow- 
ing, in this respect, the usage observed to- 
wards other Franks," No law of the United 
States was passed to carry that provision in- 
to practical effect until the jear 1848. Mean- 
time, before the extradition convention with 
Prussia was made, and on the 3d of .Tuly, 
1844, a treaty was made between the United 
States and China (8 Stat. 596), the 21st arti- 
cle of which provides, that "citizens of the 
United States, who may commit any crime 
in China, shall be subject to be tried and 
punished only by the consul, or other public 
functionary, of the United States, thereto 
authorized, according to the laws of the Unit- 
ed States." In view of those two treaties, 
one made in 1830, and the other in 1844, the 
congi-ess of the United States, on the 11th of 
August, 1S4S, passed an act (9 Stat 276) 
entitled, "An act to carry into effect certain 
provisions in the treaties between the United 
States and China, and the Ottoman Porte, 
giving certain powers to ministers and con- 
suls of the United States, in those countries." 
That act was passed four years before this 
treaty was made with Prussia, and it gives 
to the commissioner and the consuls of the 
United States, (the chief functionary of the 
United States in China at that time being 
called a commissioner and not a minister,) ap- 
pointed to reside in China, power to try, in 
the manner provided in the act, all citizens 
of the United States charged with ofEences 
against law, that is, against the law of China, 
committed in the domin'ons of China. The 2d 
section of that act provides, "that, in regard 
to crimes and misdemeanors, the said public 
functionaries are hereby fully empowered to 
arraign and try, in the manner herein pro- 
vided, all citizens of the United States char- 
ged with offences against law, which shall be 
committed in the dominions of China, includ- 
ing Macao, and, upon conviction, to sentence 
such offenders in the manner herein author- 
ized; and said. functionaries and each of them 
are hereby authorized to issue such processes 
as are suitable and necessary to carry this 
authority into execution." The act also ex- 
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tends the laws of the United States, so far 
as is necessary to execute the treaty, over all 
citizens of the United States in China, so far 
as such laws are suitable to carry the treaty 
into effect. It also authorizes the consuls of 
the United States in China to arrest any citi- 
zen of the United States charged with com- 
mitting in China an offence against law, and 
to try him, and, on conviction, to punish him 
by fine or imprisonment; and, in cases of 
murder, and insurrection or rebellion against 
the Chinese government, with intent to sub- 
vert the same, to punish the offence with 
death, by executing the convict, if the com- 
missioner shall issue a warrant for the pur- 
pose. The act also gives the same powers to 
the minister resident and consul of the Unit- 
ed States in Turkey, hi reference to crimes 
committed by citizens of the United States 
in Turkey, under the treaty of May 7th. 
1830. It is to" be noted, that this act was 
passed on the day before the act of the 12th 
of August, 1848, was passed (9 Stat. 302), 
which is one of the acts under which the pro- 
ceedings in the present extradition case are 
taking place. This act of August 12th, 1848, 
prescribes the course of procedure in the 
United States under extradition treaties, and 
provides for the issuing of a warrant and the 
holding of an examination, with a view to 
extradition, where complaint is made, char- 
ging "any person found within the limits of 
any state, district or territory, with having 
committed, within the jurisdiction of any 
such foreign government, any of the crimes 
enumerated or provided for by any such 
ti-eaty or convention." These treaties and 
the act to carry them into effect were in force 
when the convention with Prussia was made, 
in 1852. 

A treaty was also made between the Unit- 
ed States' and Borneo, on the 23d of June, 
1850, but not proclaimed until the 12 th of 
July, 1854 (10 Stat. 910), the 9th article of 
which provides, that, "in all cases where a 
citizen of the United States shall be accused 
of any crime committed in any part" of the 
dominions of the sultan of Borneo, "the per- 
son so accused shall be exclusively tried and 
adjudged by the American consul, or other 
officer duly appointed for that purpose." It 
does not appear that any law of the United 
States has been passed to carry this provi- 
sion into effect. 

Then, a treaty was made with Siam, on 
the 29th of May, 1850 (11 Stat. 084), the 2d 
article of which provides, that "criminal of- 
fences will be punished, in the case of Amer- 
ican offenders, by the consul, according to 
American laws." 

Then came a treaty with Japan, of June 
17, 1857, (11 Stat. 723), the 4th article ' of 
which provides, that "Americans commit- 
ting offences in Japan shall be tried by the 
American consul-general or consul, an'"" shall 
be punished according to American la-ws." 

On the 29th of July, 1858, another treaty 
was made with Japan (12 Stat 1056), the 
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Gth article of which provides, that "Ameri- 
cans committing offences against Japanese 
shall be tried in American consular courts, 
and, when guilty, shall be punished accord- 
ing to American laws." 

These treaties with Japan and Siam, of 
18oG, 1857 and 1858, made necessary a fur- 
ther act of congress, and an act was passed, 
on the 22d of June, 18G0 (12 Stat. 72), cov- 
ering the provisions of the treaties with 
China, Japan, Siam, and Turkey, in refer- 
ence to criminal offences, and supei-seding 
the act of August 11th, 1848. This act of 
the 22d of June, 1860, contains substantially 
the same provisions which were embraced 
in the act of August 11th, 1848, applied to 
offences committed by citizens of the United 
States in China, Japan, Siam and Turkey, 
and providing for the jurisdiction of such 
offences by the ministers and consuls of the 
United States in those countries. This act 
has been put into practical execution. It ap- 
pears, by the diplomatic correspondence of 
the United States, that one David Williams 
was tried and convicted in the consular court 
at Shanghai, for piracy and murder, in rob- 
bing and killing three Chinese. The United 
States minister to China, on the 23d of No- 
vember, 1SG3, issued a warrant for his exe- 
cution. On the 1st of March, 1864, a few 
hours before the time fixed for his execu- 
tion, he committed suicide. One James 
White was tried and convicted in the con- 
sular court at Shanghai, on the 23d of No- 
vember, 18G3, of the murder of Samuel Web- 
ster. A warrant was issued for his execu- 
tion, but he broke jail and escaped, owing 
to the insufficient means provided for tak- 
ing care of prisoners. A thu-d, and moi-e 
remarkable, case was that of John D. Buck- 
ley, who, on the 22d of May, 1803, mur- 
dered, at Shanghai, John McICennon, a citi- 
zen of the United States, and the master of 
an American merchant ship. After the of- 
fence was committed, Buckley, under an- 
other name, took passage, at Shanghai, for 
Havre, in France, on board of a French ves- 
sel. The vessel stopped at Nagasaki, in 
Japan. The American consul at Nagasaki ap- 
plied to the French consul tliere, for permis- 
sion to arrest Buckley. The French consul 
arrested Buckley and put him in the French 
prison, at Nagasaki, and the vessel went to 
France without him. The French consul 
laid the case before the French minister in 
Japan. He declined to sun-ender Buckley 
to the American minister in Japan, on the 
ground, that, under the extradition ti-eaty 
between the United States and France, the 
surrender of the fugitive must be made by 
the French government at home, on the de- 
mand of the American government; but he 
offered to send Buckley to France, to await 
a demand there. The American minister in 
Japan then arranged to arrest Buckley when 
he should be discharged from the French 
custody in Nagasaki, and to send him to 
Shanghai, to be delivered to the American 



consul there, and the captain of a British 
government steamer agreed to take Buckley 
to Shanghai under guax-d, when he should be 
arrested. This was early in January, 1864. 
Shortly afterwards, Buckley surrendered 
himself to the American consul at Nagasaki, 
and was sent to Shanghai in such British 
government steamer. He was tried at 
Shanghai for the murder, on the 1st of Feb- 
ruary, 1864, before the American consul gen- 
eral, and four associates, and was convicted 
and sentenced to be hung. The United States 
minister in China, on the 11th of March, 
1864, issued a warrant for his execution, and 
he was hung at Shanghai, on the 1st of 
April, 1864. The proceedings in Buckley's 
case were approved by the president. Dip. 
Cor. 1864, pt. 3, pp. 392-419, 440, 474. 478, 
479. 

On the 14th of February, 1867, a treaty 
was made between the United States and 
Madagascar, (15 Stat. 492), the 5th article of 
which provides, that citizens of the United 
States shall, as to criminal offences com- 
mitted by them in Madagascar, be under the 
exclusive criminal jurisdiction of their own 
consul only, duly invested with the neces- 
sary powers. By the act of July 1, 1870 
(16 Stat. 183), the Act of July 22, 1860, before 
mentioned, is, so far as it is in conformity 
with the stipulations of the said treaty with 
Madagascar, extended to that country, and 
to any country of like character, with which 
the United States may thereafter enter into 
treaty relations. 

Such are the law and the facts in regard to- 
these treaty provisions, the acts of congress 
thereon, and the pi"actieal execution of them,, 
in respect to the jmisdiction specially con- 
ferred, by ti-eaty, upon officers of the United 
States, in regard to crimes committed by citi- 
zens of the United States, wholly out of the 
physical teiTitory of the United States, and 
not on board of vessels of the United States. 
The third subject to which I referred was 
—prior and subsequent laws of the United 
States respecting the jurisdiction of tlie 
United States over crimes not committed 
within the physical territory of the United 
States, other than laws passed in pursuance 
of treaties, as showing an assumption by 
the United States of jurisdiction over of- 
fences committed outside, not only of the- 
physical territorial limits of the United 
States, but outside of the quasi territorial 
limits of the United States, and outside of 
territorial limits granted by treaty. 

We are entirely familiar with the jurisdic- 
tion exercised over offences committed on 
vessels, a vessel being regarded as a part of 
the countiy whose flag she bears. There are 
many acts of the kind passed by the con- 
gress of the United States. One is the act 
of April 30, 1790 (1 Stat. 113), the 8th sec- 
tion of which provides: "That, if any per- 
son or persons shall commit upon the high 
seas, or in any river, haven, basin, or bay, 
out of the jurisdiction of any partlculai- state 
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murder or robbery or any other offence, 
•wUieU, if committed witliin the body of a 
county, would, by the laws of the United 
States, be punishable with death, « * * 
every such offender shall be deemed, taken, 
and adjudged to be a pirate and felon, and, 
being convicted, shall sufCer death; and the 
trial of crimes committed on the high seas, 
or in any place out of the jurisdiction of any 
particular state, shall be in the district where 
the offender is apprehended, or into which he 
may first be brought." 

But, the United States has gone further. 
There is a statute passed on the 18th of Au- 
gust, ISuG (11 Stat. Gl), the 24th section of 
which provides, that a person who takes a 
false oath before a secretary of legation or 
consular Officer of the United States in a 
foreign country, shall be deemed guilty of 
perjury, and "may be charged, proceeded 
against, tried, convicted, and dealt with, in 
any disti-iet of the United States, in the same 
manner, in all respects, as if such offence 
had been committed in the United States." 
This language plainly recognizes it to be the 
fact, that, under such circumstances, the of- 
fence is not committed in -the United States. 
The jurisdiction in such case, therefore, is 
not assumed upon the theory that the offence 
is committed within the territory of the 
United States, or within the quasi territory 
of the United States, or within territory as 
to which jurisdiction is conferred by a 
treaty between the United States and a for- 
eign power, and the act is not confined to 
an offence committed by a citizen of the 
United States. The jurisdiction is entirely 
outside of any such support 

So, in the Act of June 22, ISGO, before re- 
fen-ed to, it is provided, by the 30th section 
(12 Stat. 78), that the consuls and commer- 
cial agents of the United States, at islands, 
or in countries, not inhabited by any civilized 
people, or recognized by any treaty with the 
United States, shall have authority to try 
offences and misdemeanors committed by cit- 
izens of the United States, and punish them 
by fine or imprisonment. This provision does 
not rest on any tlieory of territory, or quasi 
territory, or on any jurisdiction conferred by 
ti'eaty. It apparently rests on the same prin- 
ciple on which the statute of Prussia, refer- 
red to in the present case, is founded— the 
right of a state to punish its own citizens, 
in respect of crimes committed by them 
abroad, even in places where it has no physi- 
cal territorial jurisdiction, no quasi tenito- 
rial jurisdiction, and no treaty jurisdiction. 
There may be otlier acts of congress bear- 
ing on the subject, but those cited are suffi- 
cient to illustrate the principle on which the 
claim for extradition in the present ease is 
rested. 

The statute of Prussia provides, that there 
may be prosecuted and punished according 
to the criminal law of Prussia, a Prussian 
who, in a foreign country, has committed an 
act which,, according to the laws of Prussia, 
23FBD.CAS. — 19 



is to be considered a crime or misdemeanor 
and which is punishable by the laws of the 
place where it has been committed, with the 
restriction, that there shall be no prosecu- 
tion if the court of the foreign country has 
adjudicated cji the act. and an acquittal or 
punishment has taken place; or if, accord- 
ing to the laws oi the foreign country, the 
time limited for prosecution or punishment 
has expired, or the punishment has been re- 
mitted; or if, according to the laws of the 
foreign country a request of the injured per- 
son is required, ana such request has not 
been made. 

The acts of the congress of the United 
States recognize, therefore, the principle of 
punishing, by the laws of the United States, 
offences committed by citizens of the United 
States outside of the physical territory of 
the United States, and outside of a vessel 
bearing the flag of the United States, and 
outside of any place which can be called the 
quasi territory of the United Sta,tes, by vir- 
tue of a treaty It follows, that the United 
States recognizes and did recognize, when 
this convention with Prussia was made, a 
jurisdiction to try offences, at least when 
committed by citizens of the United -States, 
which extends to offences committed outside 
of the physical territory of the United States. 
Hence, there was and is a subject-matter, 
recognized by the United States, for the op- 
eration of a distinctitn between the word 
"jurisdiction" and the word "territories," 
when those two words are used in treaties, 
in juxtapositior, and yet in contrast. 

In this connection, it is not inapt to remark 
that the language used in this treaty with 
Prussia, and in the other treaties between 
the United States and foreign countries, is 
also found in ^ arious treaties between Euro- 
pean countries, in regard to extradition. In 
the extradition treaty between Great Britain 
and France, of February 13th, 1843, the pre- 
amble states, that tte parties "have judg- 
ed it expedient, with a view to the better 
administration of justice.' ' and to the pre- 
vention of 'crime within their respective ter- 
ritories and jurisdictions, that persons char- 
ged with the crimes hereinafter enumerated, 
and being fugitives from justice, shall, under 
certain circumstances, be reciprocally deliv- 
ered up." The treaty then provides, that 
the parties shall "deliver up to justice per- 
sons who, being accused of" the crimes spec- 
ified, "committed within the jurisdiction of 
the requiring party, shall seek an. asylum, or 
shall be found, within the territories of the 
other." The treaty of May 28th, 1852, be- 
tween Great Britain and France, provides, 
that they shall "deliver up to each other, 
reciprocally, any persons, except native sub- 
jects or citizens of the party upon whom the 
requisition may be made, who, being con- 
victed or accused of any of the crimes here- 
inafter specified, committed within the ju- 
risdiction of the requiring party, shall be 
found within the territories of the other 
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party." In the treaty between Great Britain 
and Denmark, ot April 15th, 1862, the pre- 
amble says, "with a view to the better ad- 
ministration of justice, and to the preven- 
tion of crime within their respective terri- 
tories and jurisdiction^," and the provision 
is for the deliveiy up to justice of persons 
who, being accussd or convicted of certain 
crimes "committed within the jurisdiction of 
the requiring party, shall be found within 
the territories of the other." So, too, in the 
treaty between Great Britain and Prussia, 
of March 5. 1864. the same language is found 
as that just cited from the treaty between 
Great Britain and Denmark. 

The question, thea, arises, whether there 
is anything in the language of this treaty 
with Prussia, and of other treaties contain- 
ing like languacre, or in the rules of inter- 
pretation laid down in any decisions which 
have been cited on the subject, to restrict 
the operation of the distinction to which I 
have referred, between the word "jurisdic- 
tion" and the word "territories," and to pre- 
vent the giving to the word "jurisdiction" 
an enlarged meaning, equivalent to the 
words, "authority, cognizance, or power of 
the courts." Prussia gives such construction 
to the word "jurisdiction," as used in the 
treaty with her, by the very fact, that, hav- 
ing established by law the jurisdiction re- 
ferred to, she demands the extradition of 
this prisoner. There certainly is nothing in 
the language of the treaty that requires any 
such restriction, because, in the first article 
of the treaty, wheie the agreement for de- 
livery is found, the language is, specifically, 
that those persons shall be delivered up, 
who have committed +he designated crimes 
within the "jurisdiction" of the requiring 
party, and shall be found within the "ter- 
ritories" of the other party. If it had been 
intended to limit the extradition to cases of 
crimes committed within the "territories" of 
the requiring party, it would have been easy 
to say so, as in the treaty with the Two 
Sicilies, where the d'^signation is, crimes 
"committed within the states of one of the 
high contracting parties." But, there being 
a subject-matter for the operation of a mean- 
ing to the word "jurisdiction," beyond the 
meaning of the word "territory," we find 
that the preamble to the treaty uses the 
words "territories and jurisdiction," stating 
the object of the tieaty to be "the preven- 
tion of crime within t^e territories and ju- 
risdiction of the parties respectively." It 
cannot be predicated of this language, that 
the word "territories" and the word "juris- 
diction" are used as synonymous words. 
It is a reasonabl<^ construction, that the word 
"jurisdiction" is ampler in its scope than the 
word "territories," and that the two words, 
used in juxtaposition in both the preamble 
and the first article, are used in contrast and 
in different senses. 

The principle of enlarged jurisdiction, to 
which I have referred, is recognized by ju- 



dicial authority. In Holmes v. Jeunison, 
14 Pet. [39 TJ. S.] 540, 568, 569, Chief Justice 
Taney says, that the states of the Union 
"may, if they think proper, in order to deter 
offenders from other countries from coming 
among them, make crimes committed else- 
where punishable in their courts, if the 
guilty party shall be found within their 
jurisdiction" Ir Re Tivnan, 5 Best & S. 
645, 679, Chief Justice Cockburn says: "An 
offence maybe cognizable, triable and justici- 
able in two places, e. g., a murder by a 
British subject in a foreign country. A 
British subject who commits a murder in 
the United State*; of America may be tried 
and punished here by our municipal law, 
which is made to extend to its citizens in 
every part of the world." 

Some authorities were cited on the hearing, 
as having a bearing on the question involved, 
and as tending to a contrary conclusion from 
that which seems to me the proper and nec- 
essary one in this case. The first one is the 
opinion of Attorney-General Charles Lee, in 
1798 (1 Op. Attys. Gen. 83), on a question 
arising under the extradition provision in 
the treaty with Great Britain of 1794. That 
treaty used the language, before cited, that 
persons shall oe delivered up to justice, who, 
being charged with crimes "committed 
within the jurisdiction" of either party, shall 
"seek an asylum within any of the countries 
of the other." In his oninion, the attorney- 
general suggests, that that language means, 
that the crime must be committed within 
the territorial jurisdiction of the one nation, 
and that the person charged with the crime 
must seek refuge in the territorial jurisdic- 
tion of the other nation. On looking into 
the opinion, it appears, that the demand was 
made for persons charged with "murder or 
piracy." The attornej-general states, that 
it did not appear wh»jther the offence was 
committed within the jurisdiction of Eng- 
land or any of the British dominions, or on 
the high seas. He says, that the criminal 
tribunals in the United States are fully com- 
petent to try and punish persons who com- 
mit murder on the high seas, or piracy; and 
he refers to the statutes of the United States 
on that subject In that case, one of the 
offenders was a citizen of the United States, 
and all of them were in the custody of its 
officers of justice; and the attorney-general 
says, that, as the offenders are triable in 
the courts of the United States, and are in 
the custody of its lav.-s for trial, he deems 
it "more becoming the justice, honor, and 
dignity of the United States, that the trial 
should be in our courts." It is very clear, 
that the prisonei in th i present case cannot 
be tried in the United States, for the crimes 
with which he is charged. 

The next case cited is the opinion of Attor- 
ney-General Cashing (8 Op. Attys. Gen. 215), 
which relates to the case of a person whose 
extradition was asked for by the French min- 
ister. He was charged as an accomplice in 
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a robbery. The papers did not state where 
the crime was committed, and the attorney- 
general remarlis, that the papers did not al- 
lege that the crime was committed in France, 
and that it ought to appear that the acts of 
complicity were committed by the party 
while actually in France. The point raised 
In the present case was not involved in that 
case. As it was subsequently made to ap- 
pear that the offence had been committed in 
France, and as the person was thereupon sur- 
rendered (8 Op. Attys. Gen. 306), the case has 
no bearing upon the present question. 

The most important case cited is the case 
of the pirates of the American schooner Jo- 
seph E. Gerity, decided, on habeas corpus, by 
the court of queen's bench, in England, in 
1864. In re Tivnan, 5 Best & S, 645. That 
was a case where a demand was made by 
the government of the United States, for the 
extradition of the prisoners, as being "char- 
ged with piracy on the high seas, within the 
jurisdiction of the United States." The Brit- 
ish government issued a mandate for their 
arrest. They were arrested and brought be- 
fore a magistrate, and evidence was taken 
as to the charge. After that, a writ of ha- 
beas corpus was issued, and the prisoners 
were brought before the court of queen's 
bench. It was contended, for them, that the 
case was not within the treaty of August 9th, 
1842, between Great Britain and the United 
States. That treaty provides, that the par- 
ties shall, on mutual requisitions, deliver up 
to justice all persons who, being charged 
with the crime of "piracy," or other specified 
crimes, "committed within the jurisdiction of 
either" of the parties, shall seek an asylum, 
or be found, within the territories of the oth- 
er. It was claimed, by the United States, 
in that case, that the crime was committed 
within the jurisdiction of the United States. 
It was committed on the high seas, on board 
of an American vessel, which had sailed 
from Matamoras for New Yorlc, by persons 
who sailed on board of the vessel as passen- 
gers. The case was argued before four 
judges of the court, 'on the 'construction of 
the treaty, and the prisoners were discharged 
by the concurring judgment of three of the 
four judges. Judges Crompton, Blaclcbum 
and Shee being in favor of the discharge, on 
the ground that the case was not within the 
treaty, and Chief Justice Coekburn dissent- 
ing. It is apparent, from an examination of 
the remarks of the three judges who concur- 
red in discharging the prisoners, that the 
case is not one in point on the present ques- 
tion, and that the prisoners were discharged 
on the ground that the crimes with which 
they were charged were, in fact, within the 
jurisdiction of Great Britain as well as of the 
United States, and that the word "jurisdic- 
tion," in the treaty, meant the exclusive ju- 
risdiction of one party as against the other 
party, and did not mean a jurisdiction which 
was shared by both of the parties. That is 
the ground on which the men were dischar- 



ged. Mr. Justice Crompton says, in his judg- 
ment, speaking of the language of the stat- 
ute of Great Britain on the subject (6 & 7 
Vict. c. 76), which is the language of the 
treaty: "Looking at the preamble, which, at 
all events, can be used as a key to the stat- 
ute, we find' these words in it, 'persons who, 
being charged with the crime of murder, &c., 
or piracy, &c., committed within the juris- 
diction of either of the high contracting par- 
ties,' This looks as if persons within the juris- 
diction of one of the parties, and not of the 
other, were intended, 'should seek an asylum 
or should be found, within the territories of 
the other,' " " 'Asylum,' means a place 
where the matter may not be tried. The 
statute then provides for the delivery up to 
justice of any person charged with the crime 
of murder, &c., or with the crime of piracy, 
&a, committed within the jurisdiction of the 
United States of America, who shall be found 
within the territories of her majesty. 'Com- 
mitted within the jurisdiction of the United 
States of America,' I own, appears to me to 
mean, within the peculiar jurisdiction of the 
United States, and would not be properly 
used, if the common jurisdiction of every 
maritime nation in the world were meant," 
He then says, that the case before them is a 
case of piracy by the law of nations. He 
adds: "Is this a piracy within the words of 
the statute? It is to be within the jurisdic- 
tion of the United States; but does that mean 
within the jurisdiction which the whole 
world shares with them?" He then goes on 
to make an observation which clearly shows 
that he did not intend to lay down any prin- 
ciple which would cover a case like the pres- 
ent one. He says: "It must mean, where 
they have a peculiar jurisdiction; although, 
whether that would apply to all eases where 
we have jurisdiction in foreign countries, we 
need not determine. * * * It is very diffi- 
cult to my mind to suppose that two of the 
great" maritime nations of the world meant to 
give up their power of trying pirates wher- 
ever caught. * * * These persons are not 
pirates of one nation -or another, but pirates 
against every nation." The remarks of Mr. 
Justice Blackburn show that he took the 
same view of the case, and was in favor of 
the discharge of the prisoners on the same 
ground. He says, that, looking at the words 
alone, "committed within the jurisdiction of 
either of the high contracting parties," they 
mean crimes committed within the jurisdic- 
tion of one party, and not within a common 
jurisdiction. Quoting the words, "committed 
within the jurisdiction of the United States," 
he says: "Does that mean within the juris- 
diction of one party exclusively? I do not 
say how that would be in the case of a mur- 
der committed within the United States by a 
British subject, over whom we have a per- 
sonal jurisdiction. * * « This is a ques- 
tion of piracy, which does not depend upon 
any personal, but on general jurisdiction. 
* * * Piracy, under the law of nations, is 
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an offence against all nations, and punish- 
able by all." Mr. Justice Sbee, after remark- 
ing, that the offence charged was piracy on 
the high seas, a crime "by the law of nations, 
justiciable wherever the offender may be 
foimd," says: "The persons whose apprehen- 
sion and extradition are contracted for by 
the treaty, and authorized by the act of par- 
liament, are persons 'fugitive' from the jus- 
tice of the United States, and 'seeking an 
asylum,' that is, (but for the treaty and the 
act of parliament) safe in the asylum of the 
territories of our queen, because not liable to 
be arraigned before her tribunals. The 
words, 'surrender,' 'deliver up to justice,' 
mean deliver, from an asylum or place of 
safety, up to justice, that is, to the ministers 
of justice of the United States, by whose 
courts only, on the pei-sons charged with the 
crimes imputed, justice can be done. Read 
with reference to the declared object of the 
treaty and the act of parliament, and by the 
light which the words 'fugitive,' 'seeking an 
asylum,' 'surrender,' 'deliver up to justice,' 
afford, the words, 'within the jurisdiction,' 
must, as I think, mean, within the exclusive 
jurisdiction of the United States, and cannot 
be held to extend to crimes not within any 
jurisdiction exclusively, but justiciable wher- 
ever the pei*son charged with having com- 
mitted them may be found. It is injurious 
to suppose that a state should have admitted, 
in a public treaty, the possibility of its un- 
willingness or inability to do justice, by bind- 
ing itself to surrender to the justice of an- 
other state persons charged with the com- 
mission of crimes which it would be the duty 
of both to punish, and over which both would 
have jurisdiction." As, therefore, it is not 
pretended, in the present case, that the Unit- 
ed States has any jurisdiction to punish the 
crime charged, the gi-ound upon which the 
court of queen's bench discharged the prison- 
er's before it, is a ground entirely different 
from any which could be urged in the pres- 
ent case. The dissenting opinion of Chief 
.Tustice Cockburn in t^e case, in favor of 
holding the prisoners, contains some observa- 
tions quite apposite to the present question. 
He says: "It is- said, and with truth, that 
the primary and original mischief which the 
statutes of extradition meant to prevent, was 
that of persons committing crimes in one 
state, and escaping beyond the reach of the 
law of that state, and so enjoying impunity; 
and it is also contended, that, for that pur- 
pose alone were those statutes passed. That 
that was their primary and principal object 
I enteitain no doubt, but that that was the 
only one I entertain great doubt; for, it is 
impossible not to see. that the mischief which 
it is the object of all civilized states to pre- 
vent, is not limited to such cases. An of- 
Cence may be cognizable, triable, and justici- 
able in two places; e. g., a murder of a Brit- 
ish subject in a foreign country. A British 
subject, who commits a murder in the Unit- 
ed States of America, u.ay be tried and pun- 



ished here by our municipal law, which is 
made to extend to its citizens in every part 
of the world. * « * if^ therefore, I find 
the language of a statute large enough to 
comprehend both instances, it would be high- 
ly inexpedient to restrict it to one alone." 

Under tne treaty of 1842, be.tween the 
United States and Great Britain, the United 
States has recognized its obligation to de- 
liver up to Great Britain persons charged 
with the commission, on the high seas, on 
board of British vessels, of offences made 
crimes by the statute law of Great Britain^ 
and not offences against the law of nations. 
In the case of In re Sheazle [Case No. 12,- 
734], in 1845, subjects of Great Britain had 
committed, on board of a British vessel, on 
the high beas, the crime of piracy, as creat- 
ed by act of parliament, and not piracy un- 
der the law of nations. The discharge of 
the prisoners was sought, on habeas corpus, 
but it was held, that the case Avas one with- 
in the treaty, and they were remanded to 
custody, a warrant having already been is- 
sued by the department of state for their de- 
livery to the authorities of Great Britain. In 
the case of In re Bennett, 11 Law T. 488, in 
1864, a person charged with having commit- 
ted the crime of murder, on board of a British 
vessel, on the high seas, was committed for 
extradition by a United States commissioner 
in New York, after an examination. The 
case of In re Tivnan was there cited, but was 
held to have no auplication, on the ground 
that murder on the high seas, committed on 
board of a British vessel, was not an of- 
fence within the concurrent jurisdiction of 
both the United States and Great Britain. 

In the present case, the language of the 
treaty is broad enough to cover the extradi- 
tion asked. When force and meaning are 
given to the words "fugitives from justice," 
"deliver up to justice," and "seek an asy- 
lum," which are found in this treaty, certain- 
ly where the person whose exti'aditiou is 
sought cannot be tried or punished in the ter- 
ritory where he* is found, for the crime char- 
ged, no reason exists why auy court should 
strain after a construction which would pre- 
vent the delivery up of the person to a juris- 
diction where he may be tried for the offence, 
provided the language of the treaty fairly 
covers tlie case. 

This treaty, and other ti-ealies lilie it — and 
nearly all the extradition treaties which we 
have are modeled upon this treaty with 
Prussia, and on the previous one with France 
—are not liable to abuse. In the first place, 
ttnder this treaty with Prussia, citizens of 
the United States need not be surrendered. 
The dignity and authority of the United 
States are f urtlier preserved by the provision, 
that a person is not to be surrendered who 
has committed a new crime iu the United 
States, until he has been tried here for it, 
and been convicted, and suffered the punish- 
ment due to it, or been acquitted. Moreover, 
giving full force to the expressions, "fugitives 
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from justice," "delivered up to justice," and 
"seek an asylum," it is not to be supposed 
tbat any person will be delivered by the 
United States in a case where the United 
States has jurisdiction to punish him for the 
offence charged. Furthermore, the constmc- 
tion contended for on the part of the govern- 
ment of the German empire may, it is quite 
evident, be very necessary, in order to en- 
able the United States to execute the laws to 
which I have refen-ed, extending its jurisdic- 
tion over crimes committed outside of the 
physical, or quasi physical, territory of the 
United States. The case of Buckley, who es- 
caped into French jurisdiction, is an instance. 
It might have been necessary, if he had not 
voluntarily surrendered himself, to demand his 
extradition by France, on the ground that the 
offence was committed within the jurisdiction 
of the United States. Other eases may be 
supposed, as likely to arise under the acts of 
August 18th, 1856, and June 22d, 1860, to 
which I have referred. 

The objection may be suggeoted, that, al- 
though the Ignited States has no treaty with 
Belgium, and would not surrender the pris- 
oner to Belgium, yet the German government 
may do so, and thus a result may be accom-' 
plished indirectly which could not be accom- 
plished directly. But no suspicion as to the 
good faith of the Geiman government can be 
indulged; and it is expressly set forth, in the 
treaty with Prussia, that the laws of Prus- 
sia forbid her to si-rrcnder her own citizens 
to a foreign jurisdiction. It is, undoubtedly, 
on that principle, that Prussia, while she re- 
fuses to surrende>* her own citizens to a for- 
eign jurisdiction, enacts just and proper laws 
to punish them herself for crimes committed 
by them in foreign territory. 

On this view of the subject, in all its rela- 
tions and bearings, X am entirely satisfied, 
that the present case is within this treaty, 
and that the writs ought to be discharged, 
and thfe: prisoner.be remanded to the custody 
of the marshal, 

NOTE. After this decision was made, the 
examination in the matter, before the commis- 
sioner, was proceeded with, and resulted in a 
commitment of the prisoner, to await the 
issuing cf a warrant for his surrender. The sec- 
retary of state submitted the question in- 
volved to the consideration of the attorney-gen- 
eral, who gave the following opinion: "Depart- 
ment of Justice, Washington, July 21st, 1873. 
Hon. J. _C. B, Davis, Acting Secretary of 
State: Sir, I have the honor to acknowledge 
the receipt of your communication of the 7th 
instant, in which you submit for my official opin- 
ion the following question: 'Carl Vogt. a Prus- 
sian citizen, charged with the commission of the 
crimes, murder, arson and robbery, committed 
in Brussels, in the kingdom of Belgium, is 
found a fugitive in the United States. Can the 
German government, under the provisions of 
the treaty for the extradition of criminals, 
concluded between the United States and Prus- 
sia and other states, June IGth, 1852. rightfully 
demand the surrender by this government of 
the fugitive Vogt, in order that he may be tried 
and punished in Prussia for the offence which 
he is alleged to have committed in Belgium?' 
Those parts of the preamble and treaty appli- 



cable to this (juestion are as follows: Pre- 
amble: 'Whereas, it is found expedient, for 
the better administration of justice, and the 
prevention of crime within the territories and 
jurisdiction of the parties respectively, that 
persons committing certain heinous crimes, be- 
ing fugitives from justice, should, under certain 
circumstances, be reciprocally delivered up, and, 
also, to enumerate such crimes explicitly; and 
whereas the laws and constitution of Prussia, 
and of the other German states, parties to this 
convention, forbid them to surrender their own 
citizens to a foreign jurisdiction, the govern- 
ment of the United States, with a view of mak- , 
ing the convention strictly reciprocal, shall be 
held equally free from any obligation to surren- 
der citizens of the United States.' Article 1: 
'It is agreed, that the United States and Prus- 
sia, and the other states of the Germanic con- 
federation included in, or which may hereafter 
accede to, this convention, shall, upon mutual 
requisitions by them, or their ministers, officers 
or authorities, respectively made, deliver up to 
justice all persons who, being charged with the 
crime of miirder, or assault with intent to 
commit murder, or piracy, or arson, or rob- 
bery, or forgery, or the utterance of forged pa- 
pers, or the fabrication or circulation of coun- 
terfeit money, whether coin or paper money, 
or the embezzlement of public moneys, commit- 
ted within the jurisdiction of either party, shall 
seek an asylum, or shall be found, within the 
territories of the other.' You state, that 'the 
surrender of Vogt is claimed by the German 
government on the ground that he is a Prussian 
and a subject of the emperor of Germany; that, 
by the law of Prussia, at the date of the con- 
clusion of the extradition treaty between the 
United States and Prussia and other Germanic 
states, 16th of June. 1852, a Prussian subject, 
who committed certain crimes (among which 
those with which Vogt is charged are included) 
within the territory of another nation, and be- 
yond the territories of Prussia, was, neverthe- 
less, subject to be tried and punished in Prus- 
sia, This is, also, now the law of the German 
empire.' Tlie following appears to be the only 
point in Controversy — whether or not, according 
to the true intent and meaning of said treaty, 
the crimes committed by Vogt in the kingdom 
of Belgium were committed within the juris- 
diction of Germany. To affirm that the juris- 
diction of Germany, by virtue of .its own laws 
for the punishment of crimes, extends over the 
territory of Belgium, is jiecessarily to hold that 
the same jurisdiction extends to France, Great 
Britain, and the United States, and. indeed, to 
every nation and country of the world. Mani- 
festly, the words, 'committed within the juris- 
diction,' imply that the crimes named in the 
treaty may be committed without the juris- 
diction of the parties thereto. But, if the 
crimes committed in P'»lgium were committed 
within the jurisdiction of Germany, then it fol- 
lows, as Belgium is as independent of Germany 
as any other nation, that it is impossible for 
crimes to be committed outside of the jurisdic- 
tion of the German empire. I think, too, that 
the treaty clearly contemplates that the fugi- 
tive claimed must be a person escaping from the 
jurisdiction of the party making the claim to 
the jurisdiction of the other party— recognizing 
two distinct and independent jurisdictions. But, 
if the claim of Germany is correct in this case, 
Vogt is as much within her jurisdiction now 
as he was when the crimes charged upon him 
were committed, for, the laws imder which she 
claims have as much force within the United 
States as they have in Belgium. The laws of 
Germany, which provide for the punishment 
there of crimes committed elsewhere by her 
subjects, imply, ex necessitate, as a condi- 
tion for the exercise of that power, that such 
guilty subjects must come, or be conveyed, from 
a foreign place or jurisdiction where the crimes 
are committed, to some place where they can 
be taken or received and held by German au- 
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thority. Germany has an unquestioned right to 
punish her subjects, if she chooses, for crimes 
committed in Belgium or the United States; 
but, it would not be proper, therefore, to say, 
that Belgium and the United States are within 
her jurisdiction; but, it would be proper to 
say, that she has made provisions to punish her 
subjects for crimes committed without as well 
as within her jurisdiction. I am quite clear, 
that the words, 'committed within the jurisdic- 
tion,' as used in the treaty, do not refer to the 
personal liabilities of the criminal, but to lo- 
cality. The locus delicti, the place where the 
crime is committed, must be within the juris- 
diction of the party demanding the fugitive. 
Stress is put upon the supposed difference in the 
meaning of the words 'territory' and 'jurisdic- 
tion,' and it is argued, that the latter is more 
comprehensive than the former term. This is 
not necessarily, but probably, so; but, it does 
not follow that Belgium is within the jurisdic- 
tion of Germany. All nations have jurisdiction 
beyond their physical boundaries, vessels up- 
on the high seas, and sbips-of-war everywhere, 
are within the jurisdiction of the nations to 
which they belong. Limited jurisdiction by one 
nation upon the territory of another is some- 
times ceded by treaty, as appears from the 
treaties between the United States, Turkey, 
China, Siam, and other powers. Constructive 
jurisdiction may. possibly, exist in special cases, 
arising in barbarous countries, or uninhabited 
places; so that effect can be given to the word 
'jurisdiction,' as meaning more than territory, 
without holding that Germany has jurisdiction 
over crimes committed in Paris, London, or 
AVashington. Local claims or definitions can- 
not be allowed to govern this case. When na- 
tions discuss and treat of their respective juris- 
dictions, they do not refer to those duties and 
responsibilities which a government imposes 
upon its own citizens, but they contemplate 
those portions of the earth, and places upon its 
surface, where they have, respectively, sover- 
eign power, or in other words, the right of gov- 
ernment. To recognize the claim of Germany in 
this case would establish a precedent which 
might lead to serious international complica- 
tions. We have no extradition treaty with Bel- 
gium, but we have with Great Britain, like that 
under consideration. Suppose Vogt had com- 
mitted the crimes with which he is charged in 
England instead of Belgium, and the British 
authorities, contemporaneously with Germany, 
had demanded his extradition on that account, 
could the United States deny that the crimes 
were committed 'within the jurisdiction' of 
Great Britain, and not 'within the jurisdiction' 
of Germany? Could not Great Britain justly 
complain, if, after the murder of her citizens 
and the destruction of her property by the fu- 
gitive, her claim to him for the purposes of jus- 
tice should be denied by the United States, and 
he should be turned over for trial to Germany, 
where there is no evidence of his guilt, and 
where his friends and sympathizers, if he has 
any, may be supposed to be. Law-writers gen- 
erally define the jurisdiction of a court to be 
the power to hear and determine a cause, and it 
is argued, that, as, by the laws of Germany, 
her cpurts have power to hear and determine 
the case of Vogt. therefore, his crimes were 
committed within her jurisdiction. One conclu- 
sive answer to this view is, that the word 'ju- 
risdiction,' in the treaty, is not used with ref- 
erence to governmental power over the sub- 
jects of judicial procedure, but with reference to 
the territory and places in which that power 
may be exercised. Again, the courts of Ger- 
many have never had the power to hear and de- 
termine the case of Vogt. Jurisdiction over a 
subject is one thing. That is conferred by law. 
Jurisdiction over the person is another. That 
is a fact which has never existed in this case. 
Whether the courts of Germany will or not 
hereafter acquire jurisdiction in Vogt's case 
depends upon facts hereafter to arise. Ger- 



many and the United States intended that the 
convention in question should be 'strictly recip- 
rocal;' but, if Germany can rightfully demand 
the delivery up by the United States of her 
citizens or subjects for crimes committed in 
Belgium, the convention is not reciprocal; for, 
the United States cannot demand of Germany 
the delivery up of their citizens for crimes com- 
mitted in Belgium. There is not a single crime 
enumerated in the treaty for the commission 
of which outside of this country the United 
States can claim one of their citizens from Ger- 
many; and there is not only no probability that 
congress will ever pass an act to that end, 
but its constitutional power to do so is doubt- 
ed. Reference has been made to the act of con- 
gress of August 18th, 1856, which declares that 
perjury committed before a secretary of lega- 
tion or consular officer of the United States in 
a foreign country, may be prosecuted and pun- 
ished in this country, as though committed here; 
and this, it is said, shows that the United 
States, as well as Germany, claim an extrater- 
ritorial jurisdiction. There seems to be no 
point in this reference. According to interna- 
tional law, the domieil of an ambassador, min- 
ister extraordinary, or consul, is a part of the 
territory he represents, for many purposes; 
but, independent of this, the question here is 
not whether a sovereign country may not pun- 
ish persons coming into its hands for crimes 
committed in another sovereignty; but the ques- 
tion here is, whether a crime committed upon the 
admitted territory, and within the exclusive gov- 
ernment, of an independent nation, is commit- 
ted within the jurisdiction of another nation. 
To facilitate the punishment of crime is de- 
sirable, but the United States cannot, with 
dignity and safety, admit that any foreign 
power can acquire jurisdiction of any kind 
within their territory by virtue of its local en- 
actments. Objection is made to this construc- 
tion of the treaty, on tiie ground that it will 
make the United States an asylum for Euro- 
pean criminals. But, this objection is not mat- 
ter of law, nor is it true as matter of fact; and, 
if it was, the United States, as an act of 
comity, may deliver up a fujjitive from justice, 
or the subject may be regulated by an extra- 
dition treaty as comprehensive as the parties 
thereto see proper to make it; or, if it should 
appear necessary, congress might possibly in- 
terpose by legislation. To recognize the claim 
to jurisdiction accompanying the requisition in 
this case may open the door to confusion and 
controversy as to claims of jurisdiction in other 
respects, made, under their local laws, by for- 
eign governments. The plain and practical 
rule upon the subject seems to be, that the ju- 
risdiction of a nation is commensurate with, 
and confined to, its actual or constructive ter- 
ritory, excepting changes made by agreement, 
and to this effect are the authorities. Three of 
the judges of the queen's bench, in Tivnan's 
Case. 5 Best & S. 645, upon application by 
the United States for Tivnan, charged with 
the crime of piracy committed upon an Ameri- 
can ship on the high seas, and a fugitive from 
justice in England, made under our extradition 
treaty of 1842 [S Stat. 576]. with Great Britain, 
held, that the words 'within the jurisdiction,' 
in said treaty, meant, within the exclusive ju- 
risdiction of the United States, and did not ap- 
ply to cases of piracy on the high seas, as the 
person charged therewith was justiciable in 
any country where he^ was found. Chief Jus- 
tice Cockburn, in his dissenting opinion, thought 
that the term 'jurisdiction' meant, the area, 
whether by land or water, over which the law 
of a country prevails, and said that 'it is ad- 
mitted that a ship is part of the territory of 
the state, or, at all events, that this ship' (re- 
ferring to the one on which the piracy was com- 
mitted) 'was within the jurisdiction of the Unit- 
ed States, so as to come within the statute.' 
Thomas AUsop, a British subject, was charged 
as an accessory before the fact, to the muf- 
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der of a Frencbman in Paris, in 1858, and es- 
caped to the United States, and, as he was pun- 
ishable therefor hy the laws of Great Britain, 
the question as to whether he could be de- 
manded by Great Britain of the American jrov- 
ernment, under the extradition treaty of 1842, 
was submitted to Sir J. D. Harding, queen|s 
advocate, the attorney- and solicitor-general. Sir 
Fitzrov Kelly, since chief baron of the ex- 
chequer, and Sir Hugh MeC Cairns, since lord 
chancellor, and they recorded their judgment 
as follows: 'We are of opinion that Allsop is 
not a person charged with the crime of mur- 
der committed within the jurisdiction of the 
British crown, within the meaning of the 
treaty of 1842, and that his extradition cannot 
properly be demanded of the United States un- 
der that treaty.' Forsyth's Cases, p. 368. This 
is a decision exactly in point, and of high au- 
thority. Phillimore, in his work on Internation- 
al Law, volume 1, page 413, says: 'There are 
two circumstances to be observed, which occur 
in these and in all other cases of extradition: 
(1) That the country demanding the criminal 
must be the country in which the crime is com- 
mitted; (2) that the act done, on account of 
which his extradition is demanded, must be 
considered as a crime by both states.' Whar- 
ton, in his work on the Conflict of Laws, sec- 
tion 957, says: 'The only admissible restric- 
tion of the term "jurisdiction" is, to treat it as 
convertible with "country," and to hold that no 
requisition lies for an offence not committed 
within the country of the requiring state. And 
this view is not without support in those ex- 
pressions of the treaties which speak of the 
persons claimed as "fugitives," and as "seeking 
an asylum" in the state on whom the requisition 
is made, implying, as it were, a change of coun- 
try.' David Dudley Field, Esq., in his Out- 
lines of an International Code (page 93), speak- 
ing of an article proposed on extradition, says: 
'The article in its present form defines the right 
of extradition as it is now recognized, and ex- 
tending only to crimes committed within the ju- 
risdiction of the demanding nation. It may be 
thought desirable to extend the rule to offences 
against the law of a nation committed beyond 
its jurisdiction, which it would have power to 
punish if the offender comes within its juris- 
diction.' Attorney-Gener^il Lee, in construing 
the 27th article of the treaty of 1794 [8 Stat. 
129] with Great Britain, says, that it was 
'confined expressly to persons who are charged 
with murder or forgery committed within the 
jurisdiction of either nation, and who seek ref- 
uge in the other, meaning their territorial ju- 
risdiction respectively.' 1 Op. Attys. Gen, 83. 
Our extradition treaty of 1843 with -France 
provides for the delivery ui> of persons charged 
with certain crimes committed within the ju- 
risdiction of the requiring party, and Attorney- 
General Gushing held that a requisition by the 
French government upon the United States for 
a fugitive under this treaty must show that the 
crimp was committed by the fugitive while actu- 
ally in France. 8 Op. Attys. Gen. 215. Courts 
in this country have held, that, under section 
2, art. 4, of the constitution, providing for 
the reclamation, by one state upon another, for 
fugitives . from justice, the requisition must 
show that the crime was committed within the 
territory of the requiring state. Ex parte Smith 
rCase No. 12.968]; Ex parte Hey ward, 1 Sandf. 
701. I have carefully read the elaborate opinion 
of Judge Blatchford, upholding the jurisdic- 
tion of Germany in this case, transmitted in 
your letter, bat, with diSidence and regret, I 
am compelled to dissent from bis views. They 
do not appear to me to be sound in principle or 
sustained by authority. Able writers hnve con- 
tended that there was a reciprocal obligation 
upon nations to surrender fugitives from jus- 
tice, though now it seems to be generally agreed 
that this is altogether a matter of comity. But, 
it is to be presumed, where there are treaties 
upon the subject, that fugitives are to be sur- 



rendered only in cases and upon the terms 
specified in such treaties. Conformably to what 
is above stated, I make a negative answer to 
your question. I have the honor to be vevy 
respectfully, your obedient servant. Geo. H. 
Williams, Attorney-General." The department 
of state, in reply to the application made by 
the German minister for the extradition of the 
prisoner, addressed to him the. following com- 
munication: "Department of State, Washing- 
ton, 25th .July, 1873. Sir: In reply to the ap- 
plication made by you, on the 2d instant, in be- 
half of the government of Germany, for the ex- 
tradition, under the treaty of .Time 16, 1852. 
between the United States of America and 
Prussia and other states of the Germanic con- 
federation, of Stupp alias Carl Vogt, an al-. 
leged criminal, I have the honor to state that 
the case has received the serious consideration 
of this government, and has been submitted 
to the department of justice for the .opinion 
of the legal advisers of the government. I have 
also felt it due to the importance of the ques- 
tion, and a proper act of courtesy to your gov- 
ernment, to submit all the papers to Mr. Fish, 
and to take his instructions regarding the dis- 
position of the case. It appears that the crimes 
of which Stupp alias Vogt is accused were com- 
mitted in Brussels, in the kingdom of Belgium, 
without the territory, and outside of the juris- 
diction, of the states parties to the treaty. The 
preamble of the trea^ declares its object to be 
'the better administration of justice, and the 
prevention -of crime within the territories and 
jurisdiction of the parties respectively.' It does 
not propose to regulate the administration of 
justice, or the prevention of crime, in other ter- 
ritories, or within the jurisdiction of other 
states, than those parties to the treaty. The 
first article of the treaty provides for the de- 
livery up to justice, by tiie parties respectively 
to the treaty, of persons charged with certain 
enumerated crimes, 'committed within the ju- 
risdiction of either party.' The crimes charged 
against Stupp alias Vogt are such as are 
enumerated in the treaty, and, had they been 
committed within the territories and jurisdic- 
tion of either of the states, parties to the treaty, 
there would be no hesitancy or delay on the 
part of this government in the delivery of the 
alleged criminal. They were not, however, 
committed within the territories or jurisdiction 
of Germany, but, as I have already noted, with- 
in the territory and jurisdiction of Belgium, 
with which state no treaty of extradition with 
the United States exists. The opinion of the 
law department of the government, therefore, 
is, that the case of Stupp alias Vogt is not with- 
in the contemplation and provisions of the 
treaty. The heinous nature of the crimes 
charged against Vogt has inclined this govern- 
ment to seek some construction of the treaty 
which might justify the surrender of the al- 
leged criminal, for the purpose of subjecting 
him to an impartial trial,^ and to the punish- 
ment, which, if guilty, he so richly merits. But 
it is forced to the conclusion that the treaty 
does not contemplate crimes committed else- 
where than within the territorial and exclusive 
jurisdiction of the parties thereto, and does not 
provide for the surrender of persons charged 
with crimes committed outside of such juris- 
diction. Anxious as is this government, at all 
times, to aid in the administration of justice 
and the prevention Of crime, and desirous as it 
has ever shown itself to be to comply with the 
wishes of the government which you so ably 
represent, it is with great regret that it finds 
itself constrained by the terms of the treaty in 
this case, and that it cannot grant the war- 
rant of surrender which is asked. I avail 
myself of this occasion, &c., J. O, B. Davis, 
Acting Secretary." The prisoner not having 
been delivered up within two calendar months 
after his final commitment, an application was, 
under the fourth section of the act of August 
12, 184S (9 Stat. 302), made to Judge Blateh- 
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ford, on notice to the secretary of state, to dis- 
cliarjre the prisoner out of custody, and be was 
discharged, 

(■Subsequently a treaty of extradition was con- 
eluded with Belgium, and Stupp was arrested 
upon demand of the Belgian authorities. He 
sued out a writ of habeas corpus, but upon the 
hearing on the return the writ was discharged, 
and he was remanded to the marshal. Case No. 
13,5G3.] 



Case ISTo. 13,563. 

In re STUPP. 

[12 Blatchf. 501.] i 

Circuit Court, S. D. New York. May 18. 1875. 

Exti:ai>ition — Habeas Corpus — Certioraui — 

CillMINALITY OF AOOCSED — AUTHOltlTX 

OP President. 

1. The provisions of the Revised Statutes of 
the United States, in regard to the issuing of 
writs of habeas corpus and certiorari by the 
courts and judges of the United States, exam- 
ined. 

[Cited in Re Coleman, Case No. 2.980.] 
[Cited in Re Snell, 31 Minn. Ill, 16 N. W. 
U92.] 

2. Where a person is held in custody under a 
commitment by a commissioner, for surrender 
under a treaty oif extradition, both writs may 
properly be issued. 

[Cited in" Ex parte Perkins, 29 Fed. 908.] 

3. On the returns to such writs, in such a 
case, it is not the duty of the court, nor has it 
the power, to revise the decision of the com- 
missioner on the question of fact as to the 
criminality of the accused. 

[Followed in Re Vandervelpen, Case No. 16,- 
844.J 

4. After a commitment of the accused for sur- 
render, and even after his discharge on ha- 
beas corpus has been refused, the president 
may lawfully decline to surrender him, either 
on the ground that the case is not within the 
treaty, or that the evidence is not sufficient to 
establish the charge of criminality; but the 
statute gives no right of appeal or review on 
the merits, to be exercised by any court or ju- 
dicial officer. 

[Cited in Re Thomas, Case No. 13,887. Fol- 
lowed in Re Waht, Id. 17,041. Cited in U. 
S. V. Bi'awner, 7 Fed. 87; Re Byron, 18 
Fed. 723; U. S. v. Doherty, 27 Fed. 733.] 

5. The court issuing the writ of habeas cor- 
pus must inquire and adjudge whether the 
commissioner acquired jurisdiction of the mat- 
ter, by conforming to the requirements of the 
treaty and the statute; whether he exceeded 
his jurisdiction; and, whether he had any legal 
or competent evidence of facts before him, on 
which to exercise a judgment as to the crimi- 
nality of the accused. 

[Cited in Castro v. De Uriarte, 12 Fed. 251.] 

G. But, the court is not to inquire whether 
the legal evidence of facts before the commis- 
sioner was sufficient or insufficient to warrant 
his conclusion; nor, if there was legal and 
competent evidence of facts before the commis- 
sioner, for him to consider in making up his 
decision as to the criminality of the accused, 
is the court to hold the proceedings illegal, and 
to discharge the prisoner, because some other 
evidence was introduced which was not legal 
or competent, but was held to be so by the com- 
missioner, and was considered by him on the 
question of fact, or because the court, on a 
consideration of all the evidence which the 

1 [Reported by Hon. Samuel Blatohford. Dis- 
trict Judge, and here reprinted by permission.] 



commissioner considered, would have come to 
a different conclusion, or because the court, on 
an exclusion of such of the evidence as it may 
think was not legal or competent, would come, 
on the rest of the evidence, to a different conclu- 
sion of fact from that at which the commission- 
er arrived. 
[Cited in Re TViegand, Case No. 17,618; Re 

Fowler, 4 Fed. 317; Re Morris, 40 Fed. 

824.] 

7. The provisions of the 2d section of the act 
of August 12th, 1848 (9 Stat. 302), and of the act 
of .Tune 22d, 1860 (12 Stat. 84), and of section 
5271 of the Revised Statutes of the United 
States, in regard to documentary evidence from 
abroad, in extradition cases, examined. 

8." Section 5271 of the Revised Statutes pre- 
scribes further requisites, beyond those pre- 
scribed by the 2d section of the act of 1848, in 
respect to the admissibility in evidence of copies 
of the depositions on which an original warrant 
of arrest was granted in the foreign country, 
and supersedes the 2d section of the act of 
1848. 

[Cited in U. S. v. Claflin, Case No. 14,799; 
Re Fowler, 4 Fed. 308.] 

9. But, the act of 1860 is not affected by the 
Revised Statutes, and is still in force, and ap- 
plies to all depositions, documents and papers 
from abroad offered in evidence in extradition 
cases, except the depositions on which an origi- 
nal warrant of arrest was granted in the for- 
eign country. 

10. Copies of certain depositions from abroad 
in this case, taken subsequently to the date of 
the original warrant of arrest issued abroad, 
held admissible under the act of 1860, and as 
constituting, with oral evidence taken before 
the commissionet. legal testimony, tending to 
prove the criminality of the accused, and mate- 
rials for a decision of the commissioner on the 
question of fact, as to the criminality of the 
accused. 

11- The case being one under a treaty with 
Belgium, in respect to offences committed in 
Belgium, the certificate of the minister resi- 
dent of the United States to Belgium, purport- 
ing to be made under the act of 1860, which 
permits such officer to certify that the docu- 
ments from abroad are properly and legally au- 
thenticated, so as to entitle them to be received 
in evidence of the criminality of the accused 
by the tribunals of the foreign country from 
which the accused escaped, certified that they 
were legally and properly authenticated, so as 
to entitle them to be received in evidence in 
support of the criminal charges mentioned 
therein, and for similar purposes mentioned in 
the 2d section of the act of 1848, and omitted 
the words "by the tribunals of Belgium." The 
documents were from the records of the tri- 
bunals of Belgium, and were authenticated by 
functionaries of Belgium: Held, that this was 
a sufficient cooipliauce with the statute. 

[Joseph Stupp, alias Carl Yogt, was char- 
ged with the crimes of murder, arson, and 
robbery, as having heen committed in Brus- 
sels, in Belgium. He escaped to the United 
States. At the time there was no extradition 
treaty between Belgium and the United 
States, but Prussia made a demand on the 
United States for the extradition of Stupp. on 
the ground that he was a Prussian subject, 
and, as such, could be tried for the alleged 
offenses in Prussia, the offenses having been 
committed within the "jurisdiction" of Prus- 
sia. Stupp was arrested, and, while in the 
custody of the marshal, sued out a writ of 
habeas corpus before Judge Blatchfordj in the 
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circuit court for the Soutbern district of New 
York:. Upon tlie hearing, Judge Blatchford 
-decided that the offenses were committed 
within the jurisdiction of Prussia. The writ 
was discharged. Case No. 13,562. Fending 
the issue of the warrant for surrender, the 
secretary of state submitted the question to 
the attorney general, who gave an opinion 
that the case was not within the jurisdiction 
of Prussia, and that the prisoner ought not to 
be surrendered. Upon this opinion the gov- 
ernment refused the surrender of Stupp. 
Subsequently a treaty of extradition was 
concluded with Belgium, and Stupp was 
thereafter again arrested upon demand of the 
Belgian authorities. He again sued out a 
writ of habeas corpus, and the case is now 
heard upon return to the writ.] 

John D. Townsend and Theodore Aub, for 
prisoner. 

Frederic E. Coudert, for the Belgian Gov- 
•ernment. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, District Judge. 

BLATCHFORD, District Judge. The pris- 
oner has been committed to the custody of 
the marshal of the United States for this 
district, by a United States commissioner, to 
Jiwait the issuing by the president of a war- 
rant for his surrender to the authorities of 
Belgium, under the treaty of extradition with 
that country, concluded March 19th, 1874 [18 
Stat. 804], on a charge of having committed 
the crimes of murder and arson, at Brus- 
sels, in Belgium, on the night of the 1st, or 
the morning of the 2d, of October, 1S71. He 
has been brought before this court on a writ 
of habeas corpus, and the proceedings which 
took place before the commissioner have been 
brought before this court on a writ of cer- 
tiorari. 

The power to issue writs of habeas corpus 
is given to this court and its judges by sec- 
tion 751 of the Revised Statutes. Section 
752 enacts, that such writs are to be grant- 
ed "for the purpose pf an inquiry into the 
<:ause of restraint of liberty." Section 757 
provides, that the person to whom the writ 
is directed shall certify the true cause of the 
detention of the person detained. Section 
760 prpvides, that the person detained "may 
deny any of the facts set forth in the re- 
turn, or may allege any other fact that may 
be material in the case." Section 761 pro- 
vides, that the court or judge "shall pro- 
ceed in a summary way to determine the 
facts of the case, by hearing the testimony 
and arguments, and thereupon to dispose of 
the party as law and justice may re'quire." 
Section 716 provides, that this court shall 
have power to issue all writs not specifically 
provided for by statute, which may be nec- 
essary for the exercise of its jurisdiction, and 
agreeable to the usages and principles of 
law. 

As the prisoner in this case was in cus- 



tody under the authority of the United 
States, within section 753 of the Revised 
Statutes, the power and duty of issuing the 
writ of habeas corpus existed; and, as the 
petition for such writ showed that the pris- 
oner was held under a commitment made bjt, 
a United States commissioner, as the re- 
sult of proceedings under a treaty for extra- 
dition, it was proper to issue the writ of 
certiorari to the commissioner, to bring such 
proceedings before the court. This was nec- 
essary, in order to ascertain whether the com- 
missioner had jurisdiction of the case. How 
far the court will revise the proceedings be- 
fore the commissioner is another question. 

It is contended, for the prisoner, that, what- 
ever may have been the law or the practice, 
prior to the enactment of the Revised Stat- 
utes of the United States, it is now the duty 
of the coui-t, and it has the power, to ex- 
amine into the merits of this case, on the 
returns to the writs it has issued. Section 
722 of the Revised Statutes provides, that the 
jurisdiction in civil and criminal matters con- 
ferred on the district and circuit courts by 
the provisions of title 13 of those statutes, 
(and which title embraces the jurisdiction in 
regard to the writs issiied in this case,) and 
of title "Civil Rights," and of title "Crimes," 
for the protection of all persons in the Unit- 
ed States in their civil rights, and for their 
vindication, shall be exercised "and enforced 
in conformity with the laws of the United 
States, so far as such laws are suitable to 
carry the same into effect, but, in all cases 
where they are not adapted to the object, 
or are deficient in the provisions necessary 
to furnish suitable remedies, and punish of- 
fences against law, the common law, as mod- 
ified and changed by the constitution and 
statutes of the state wherein the court hav- 
ing jurisdiction of such civil or criminal 
cause is held, so far as the same is not in- 
consistent with the constitution and laws of 
the United States, shall be extended to and 
govern the said courts, in the trial and dis- 
position of the cause, and. if it is of a crim- 
inal nature, in the infliction of punishment 
on the party found guilty. 

Section 760 of the Revised Statutes, in ad- 
dition to the provision before cited from it, 
enacts, that the return to the writ of habeas 
corpus, and all suggestions made against it, 
may be amended, before or after the same 
are filed, "so that thereby the material facts 
may be ascertained." It is urged, that the 
intention of the enactments cited in regard 
to the proceedings on the writ of habeas 
corpus is, that the court shall ascei-tain the 
facts on which the party is claimed to be 
held in custody, and shall then decide, as 
an original question, whether he ought to be 
held in custody thereon, without reference 
to the decision of the commissioner. 

The language used in sections 760 and 761 
of the Revised Statutes is substantially bor- 
rowed from the 1st section of the act of Feb- 
ruary 5th, 1867 {14 Stat. 385). That act .was 
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passed to extend the power of the courts 
and judges of the United States, in granting 
writs of habeas corpus, to cases not provided 
for by previous legislation. The 14th section 
of the judiciary act of September 2-ith, 1789 
(1 Stat. 81), restricted the power of the courts 
of the United States to issue writs of habeas 
corpus, in cases of prisoners in jail, to such 
as were in custody under or by color of the 
authority of the United States, or were com- 
mitted for trial before some court of the 
same, or were necessary to be brought into 
court to testify. The act of March 2, 1833 
(4 Stat. 634, § 7), extended the power to pris- 
oners committed for any act done, or omit- 
ted to be done, in pursuance of a law of 
the United States, or any order, process or 
decree of any judge or court thereof. The 
act of August 29, 1842 (5 Stat. 539), extended 
the power to subjects or citizens of a foreign 
state, domiciled therein, confined under any 
authority or law, or process founded there- 
on, of the United States, or of any one of 
them, for any act done or omitted under any 
alleged authority claimed under the order 
of any foreign state, the validity and effect 
whereof depend upon the law of nations. 
The act of 1867 provided, that the several 
courts and judges of the United States, with- 
in their respective jurisdictions, in addition 
to the authority already conferred by law, 
should have power to grant writs of habeas 
coi-pus in all cases where any person might 
be restrained of his or her liberty in viola- 
tion of the constitution, or of any treaty or 
law of the United States. It further used 
this language: "The petitioner may deny 
any of the material facts set forth in the 
return, or may allege any fact to show that 
the detention is in contravention of the con- 
stitution or laws of the United States, which 
allegations or denials shall be made on oath. 
The said return may be amended by leave 
of the court or judge before or after the 
same is filed, as also may all suggestions 
made against it, that thereby the material 
facts may be ascertained. The said court or 
judge shall proceed, in a summary way, to 
determine the facts of the case, by hearing 
testimony and the argument of the parties 
interested, and, if it shall appear that the 
petitioner is deprived of his or her liberty 
in contravention of the constitution or laws 
of the United States, he or she shall forth- 
with be discharged and set at liberty." The 
various cases enumerated in the said acts 
of 1789, 1833, 1842 and 186/, as cases in which 
writs of habeas corpus may be issued, are 
specified in section 753 of the Revised Stat- 
utes. It is thus seen, that sections 760 and 
761 of the Revised Statutes borrow from the 
act of 1867 what they contain as to denying 
the facts set forth in the return, and as to 
alleging other material facts, and as to 
amending the return and the suggestions 
made against it, so that thereby the material 
facts may be ascertained, and as to the pro- 
ceeding in a summary way to determine the 



facts of the case, by hearing the testimony 
and arguments, and make such provisions 
applicable to all cases of habeas corpus, as 
well as to those enumerated in the act of 
1867. The provision, that the court is "there- 
upon to dispose of the party as law and jus- 
tice require," is not found, in those words, in 
the act of 1867, or in any enactment in re- 
gard to writs of habeas corpus, prior to the 
Revised Statutes. But neither those words, 
nor any other language in the sections of the 
Revised Statutes relating to the writ of 
habeas corpus, can, when properly construed^ 
be regarded as intended to have the effect, 
or as having the effect, of prescribing to the 
court any different rules of decision, in dis- 
posing of a case on habeas corpus, from 
those which were the proper rules of deci- 
sion in disposing of such case prior to the 
enactment of the Revised Statutes. 

The provision of section 757 is, that, as a 
return to the writ of habeas corpus, the true 
cause of the detention of the person detain- 
ed shall be certified. Wherever the person 
is detained by vii-tue of process, the cause 
of his detention is the process. In the pres- 
ent case, it is the commitment by the com- 
missioner, which carries with it the warrant 
of arrest; and the certiorari introduces the 
documents and papers put in evidence, and 
the oral testimony. The "facts" set forth in 
the return to the habeas corpus are not the 
particulars of the evidence on which the- 
commitment was granted. Those "facts" 
are, the statement that there was a warrant 
of arrest issued by the commissioner in a 
ease of extradition, and an examination inta 
evidence of criminality, and a decision, and 
a commitment to await surrender. When 
the various sections of the Revised Statutes 
speak of denying the "facts" set forth in the 
return, and of alleging any other material 
"fact," and of ascertaining the material 
"facts," and of determining the "facts" of 
the case, they have no reference to the mer- 
its of the evidence which was put in before- 
the commissioner, as tending to the conclu- 
sion of criminality. Where a person is held 
on process on a final judgment, after convic- 
tion, on a trial on an indictment, and a ha- 
beas corpus is issued, the return to the writ 
states, as the cause of his detention, the 
process, and, either on such return alone, or 
by the aid of a certiorari, the final judg- 
ment, the conviction, the fact of a trial, and 
the indictment, are brought before the court. 
These are the "facts" of the case, on the 
habeas corpus. The particulars of the evi- 
dence which led to the conviction are no 
part of such facts. In determining, on habe- 
as corpus, the "facts" of the case, the court 
does not determine what were the facts of 
the ti-ansaction which constituted the crime 
of which the party was convicted. It only 
determines whether there was an indict- 
ment, a trial, a conviction, a final judgment, 
a sentence and process of execution, and 
jurisdiction of such proceedings. It does not 
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retry the case. So, in the present matter, 
to determine the "facts" of the case is not 
to retry the matter on the evidence, and 
determine -what were the facts and par- 
ticulars of the transactions constituting the 
alleged crimes. 

The most recent case on the subject of 
habeas corpus, in the supreme court of the 
United States, is that of Ex parte Lange, 18 
Wall. [So U. S.] 163, at the October term, 
1873. In that case, that court issued to a cir- 
cuit court of the United States a writ of 
certiorari to bring before it the proceedings 
in the circuit court under -which the peti- 
tioner was restrained of his liberty, and at 
the same time it issued a writ of habeas 
corpus to the marshal to produce the body 
of the petitioner. In the opinion delivered 
by the supreme court, care is taken to say, 
that the supreme court has authority to 
issue the writ, and to examine the proceed- 
ings of the circuit court, so far as may be 
necessary to ascertain whether the latter 
court has exceeded its authority, but that 
the supreme court disclaims any assertion 
of a general power of review over the judg- 
ments of the inferior courts in criminal 
cases, by the useof the writ of habeas corpus 
or otherwise. What is meant by ascertain- 
ing whether the circuit court has exceeded 
Its authority, is shown by the fact, that the 
opinion states, that the supreme court pro- 
ceeds to examine the case as disclosed by the 
returns to the two writs, to ascertain wheth- 
er it appears that the court below had any 
power to render the judgment under which 
the petitioner was held, which was a final 
judgment on a conviction on an indictment. 
Certainly, it cannot be successfully contend- 
ed, that these provisions of the Revised Stat- 
utes, in regard to habeas corpus, have the 
effect to authorize a court of the United States 
which has no direct power given to it to re- 
view the final judgment of another court of 
the United States in a given ease, to review 
such judgment on the merits, under the indi- 
rect authority of a habeas corpus. Yet, the 
general language of the Revised Statutes in 
regard to the proceedings on a habeas corpus, 
that authority is given to inquire into the 
cause of restraint of liberty, and to ascertain 
the material facts, and to determine the 
facts by hearing the testimony and argu- 
ments, and thereupon dispose of the party 
as law and justice require, is as applicable 
to a case where a party is in custody under 
process issued on the final judgment of a 
court of the United States, on a conviction 
on an indictment, as it is to a case where a 
party is in custody under any other process. 

Nor is tliere anything in the provisions of 
section 722 of the Revised Statutes which 
requires any different rule to be applied to 
the decision of the present case from that 
which would have been applicable in the ab- 
sence of that enactment. Under that section, 
the jurisdiction conferred on this court, in this 
case, by the provisions of the Revised Statutes 



in regard to habeas corpus, is required to be 
exercised and enforced in conformity with the 
laws of the United States, so far as such laws 
are suitable to carry the same into effect. 
Such jurisdiction is to be exercised in conform- 
ity with the laws in regard to proceedings in 
extradition eases, and in conformity with the 
laws in regard to the appellate jurisdiction 
of this court, as well as ui conformity with 
the laws in regard to writs of habeas corpus. 
But, section 722 manifestly has reference not 
to the extent or scope of jurisdiction, or to the 
rules of decision, but to the forms of process 
and remedy. The laws of the United States 
are fully suitable to carry into effect the juris- 
diction of this court in this case, and they are 
adapted to the object of such jurisdiction, and 
they are not deficient in any provision neces- 
sary to furnish suitable remedies to exercise 
and enforce such jurisdiction. 

In the case of In re Henrich [Case No. 6,369], 
it was held, by this court, that, if a commis- 
sioner, sitting in an extradition <;ase, assumes, 
on evidence which he regards as proving the 
charge of criminality, to commit the accused 
person for surrender, a court 'of the United 
States, or a judge thereof, can, on writs of ha- 
beas corpus and certiorari, review such evi- 
dence, and come to the conclusion that the evi- 
dence fails to support the charge, and there- 
upon discharge the accused from custody. In 
the opinion delivered in that case it was stated, 
in substance, that such was held to be the law 
of this court, because it was the judgment of 
the distinguished justice of the supreme court 
(Mr. Justice Nelson), who was then the pre- 
siding justice of this court; and, therefore, it 
was held, that the court would look into the 
evidence upon which the judgment of the com- 
missioner rested, and would pass upon its 
weight as well as its competency. But, the 
court proceeded to say: "It should be under- 
stood, that, tu the exercise of this power of re- 
vising, on habeas corpus, the judgment of the 
commissioner, this court will not reverse his 
action upon trifling grounds, or for mere errors 
in form. When designated by the court, he 
is fully empowered to hear and decide the 
questions of criminality, and, where he has 
legal evidence before him, this court will not 
reverse his judgment except for substantial er- 
ror in law, or for such manifest error in fact 
as would warrant a court in granting a new 
trial for a verdict against evidence." In the 
opinion in that case, various earlier extradition 
cases, arising in this district, are cited, where- 
in it was distinctly held by various judges, 
that, on habeas corpus, the decision of the 
commissioner on the question of fact could 
not be reviewed. Those cases were In re 
Veremaitre [Case No. 16,915], before Judge 
Judson, in the district court; In re Kaine [Id. 
7,598], before Judge Betts, in the circuit court; 
In re Heilbronn [Id. 6,323], before Judge In- 
gersoll, in the district court; and Ex parte 
Van Aemam [Id. 16,824], befbre Judge Betts, 
in the circuit court. In the case last cited, 
the view was held, that the circuit court could 
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not sit in review on the merits of the decision 
made by the commissioner, either on the facts 
or the law. The crime charged was uttering 
and pubiishing, in Canada, a forged draft, 
knowing it to be forged, with intent to defraud 
the party from whom the accused obtained 
money on the draft. The point taken, on the 
habeas corpus, was, that the false making of 
the draft was not a forgery, but was only a 
fraud, and, therefore, that the draft was not a 
forged draft. The court say: "If the com- 
missioner had no legal jurisdiction over the 
ease, or, if the mandate of the president under 
which the prisoner is more immediately con- 
fined, was issued without warrant of law, it 
is the duty of the court to discharge him. It 
is not disputed that the commissioner was em- 
powered to inquire whether the crime of which 
the prisoner was accused had been committed 
by him, nor is it disputed that legal evidence 
was laid before him tending to prove the accu- 
sation, nor is it disputed that the commission- 
er, on the facts so placed before him, found 
that the prisoner had committed the offence. 
The exception to his action is, that he mis- 
judged in point of law, and that the crime was 
not estabUshcd by the evidence. If so, this, 
manifestly, was an error of judgment on the 
part of the commissioner, but it does not show 
that he had no jurisdiction. And, if the case 
were now before the court on writ of error or 
appeal, the decision of the commissioner would 
be a legitimate subject for its investigation. 
* * * In my view of the subject, this court, 
on the return before it of a writ of habeas cor- 
pus, has no further power than to ascertain 
and determine whether the prisoner stands 
charged with a criminal offence subjecting him 
to imprisonment; and whether the commis- 
sioner possessed competent authority to in- 
quire into and adjudge upon that complaint. 
I find affirmatively in this case, on both those 
Inquiries, and, therefore, decide that I have no 
authority, under this writ, to review the just- 
ness of the decision of the commissioner. The 
president, therefore, had due authority for the 
warrant issued by him for the extradition of 
the prisoner. The court, if acting as the com- 
mitting magistrate, in this instance, might have 
doubted whether the law, properly interpreted, 
would support a charge of forgery for the fab- 
rication of the draft in question, and might 
have declined to commit the prisoner on the 
charge; but it possesses no authority to re- 
judge that point, on this writ. The farthest 
the court could go, under this writ of habeas 
corpus, after ascertaining that there was legal 
proof before the magistrate, tending to sup- 
port the accusation, would be to bail the pris- 
oner, if this particular case were bailable." 
The clear purport of these views is, that the 
court may inquire whether the commissioner 
had jurisdiction over the case, whether he was 
authorized to institute an inquiiy into the 
crime, and whetlier he had before him legal 
evidence tending to prove the accusation, but 
that it can go no farther, and act as a court of 
review, as if it had before it a writ of error 



or an appeal, under an affirmative jurisdiction 
to review the case by such means. This was, 
also, the view of Judge Ingersoll, in Re Heil- 
bronn [supra], "where he says: "Where there 
is any legal evidence before the commissioner 
to establish the charge, and that legal evidence 
is deemed by him sufficient, no matter how 
many others may deem it insufficient, and he 
grants a warrant of commitment, that com- 
mitment must stand, and no judge has a right 
to disregard it, or to render it ineffectual, at 
least not till the expiration of two calendar 
months after it shall have been issued. In 
such a case, no one can revise the opinion of 
the commissioner, but the president. The 
president has that power. If he should be of 
opinion that the evidence taken before the com- 
missioner on the hearing was not sufficient to 
sustain the charge, then it would be his duty 
to withhold a warrant of exti-adition. If he 
should be of opinion that it was sufficient, then 
it would be his duty to grant such warrant. 
The necessities of the case, therefore, do not 
require that I should express an opinion upon 
the sufficiency of the evidence upon the hear- 
ing before the commissioner." 

The opinion delivered by Mr. Justice ><elson 
in Re Kaine, 14 How. [55 U. S.] l-iT, shows, 
that the gi'ounds upon which he proceeded in 
holding that Kaine ought to be discharged 
were, that the commissioner had no jurisdic- 
tion of the case, because there had been no 
preliminary mandate from the president, and 
because the commissioner was not an officer 
authorized to hear the case, and because there 
was no competent evidence, that is, no legal 
evidence, before the commissioner, the only ev- 
idence being depositions which Mr. Justice Nel- 
son regai'ded as not having been properly au- 
thenticated. These grounds are repeated by 
him in Re Kaine [Case No. 7.597]. He went, 
in that case, no farther. 

The view thus taken was extended by the 
remarks made in Re Henrich, as before cited. 
But, in that case, the court did not discharge 
the prisoner. In the case of In re Farez [Id. 
4,<>44], the question was wholly one as to the 
jurisdiction of the commissioner, and the pris- 
oner was discharged on the ground that the 
"warrants which he originally issued for the 
arrest of the prisoner were void. Subsequent- 
l3% in regard to the same person, in the case of 
In re Farez [Id. 4,6-15], this court, held by 
myself, discharged him after he had been 
finally committed for extradition by a commis- 
sioner, on the sole ground that the commis- 
sioner, in the proceedings before him, had 
erred in excluding the testimony of the pris- 
oner, when offered in his own behalf; but the 
discharge was only from the final commitment, 
and he was held under the original warrant of 
arrest, in order that the examination might be, 
proceeded with de novo before the commis- 
sioner. This ruling was in accordance with the 
view held in Re Henrich. The court not only 
examined the question of the " jurisdiction of 
the commissioner, and the question whether 
he had before him legal and competent evi- 
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(ience, but it went farther. Afterwards, in 
Re Farez [Id. 4,64G], on a habeas coiiius 
b.efore the circuit judge, in this court, in the 
ease of the same prisoner, liis discharge was 
sought on the. ground that, in pursuance of the 
previous decision in the case, he ought to have 
been wholly discharged and ought not to be 
held on the original warrant of aiTest, and, 
farther, that there were other errors for which 
he ought to be discharged. The court exam- 
ined the grounds alleged against the jurisdic- 
tion of the commissioner, and held that he had 
jurisdiction, and that the prisoner was prop- 
erly held under the wan-ant, and that the ex- 
amination, which was in progi-ess, must pro- 
ceed. But the judge intimated a doubt as to 
whether the prior decision, discharging the 
prisoner from final commitment because of the 
error in excluding his testimony, was correct. 
He says: "If, on the examination, error oc- 
curs, by the exclusion of testimony which was 
admissible, it may be that the proceeding in 
that respect can be reviewed on habeas corpus. 
Such was Judge Blatchford's opinion. * * * 
1 find nothing in the acts of congiess, or in any 
rule of law with which I am familiar, which 
made it necessary that Judge Blatchford 
should go one step further than he did, if, in- 
deed, it be ti'ue that a habeas corpus can be 
issued at all for any such purpose." 

It thus appear>j. that the only case in which 
the rule announced in the case of In re Hen- 
rich as the proper one, has had any operative 
effect for the benefit of a prisoner, was that of 
Farez; and that the propriety of the rule and 
of its application to that case, was doubted 
at the time by the circuit judge. 

The case of In re Jlacdonnell [Case No, 8,- 
771] came before the circuit judge subse- 
quently, on writs of habeas corpus and cer- 
tiorari. The prisoner was under arrest, in 
proceedings for extradition, on a warrant is- 
sued by a commissioner, and the examination 
was in progress. The questions examined by 
the court went solely to the jurisdiction of the 
commissioner, on the ground of alleged de- 
fects on the face of the warrant of an-est and 
of the complaint on which it was issued, and 
on the face of the preliminary mandate issued 
by the president. It was urged, that the com- 
missioner had received in evidence a docu- 
ment which was not legally admissible, but 
the court declined to consider that question at 
that time, and said: "If that suggestion were 
well founded, it would not defeat his juris- 
diction." The proceedings in the Case of Mae- 
donnell resulted in his final commitment by 
the commissioner to await his surrender by 
the president. The ease then came before 
this court, held by the circuit judge and 
myself (In re Macdonnell [supra]), upon writs 
of habeas corpus and certiorari. In disposing 
of the case, the court first examined ques- 
tions which went to the jurisdiction of the 
commissioner, and then proceeded to con- 
sider the allegation that the commissioner had 
received certain incompetent evidence, con- 
sisting of depositions. It neld that such dep- 
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ositions were admissible, as being properly 
certified under the acts of congress on the 
subject, and as being made, by such acts, ad- 
missible in evidence. Those were depositions 
taken abroad before a warrant of arrest 
was issued abroad, and were depositions up- 
on which such warrant of arrest abroad 
was issued. Supplemental depositions, taken 
abroad after the warrant of arrest abroad was 
issued, had been received in evidence by the 
commissioner. It was contended that there 
was eiTor in admitting them in evidence, but 
the court held t^at, even though they were 
inadmissible, their reception furnished no 
ground for the discharge of the prisoner. In 
the opinion of the court, delivered by the cir- 
cuit judge, these observations -are made on 
this subject: "The arguments urged upon 
our attention proceed very much upon the as- 
sumption, which is entirely erroneous, to wit, 
that, in this proceeding, under the writ of 
habeas corpus, we are sitting as an appellate 
tribunal- That is' not our relation to the 
commissioner. A judge issuing a writ of ha- 
beas corpus, or a court issuing a writ of ha- 
beas corpus, in these cases, is exercising an in- 
dependent and oiiginal jurisdiction, with a 
right to inquire, doubtless, whether the pris- 
oner is legall.7 held. What shall be the scope 
and extent of that inquiry, has been very 
much controverted in the courts of this cir- 
cuit. We say, on that subject, first, that we 
are not sitting as an appellate tribunal, for 
the purpose of reviewing ihe proceedings be- 
fore the commissioner, as upon allegation of 
error, * * * The question to be determin- 
ed, upon habeas corpus, in these cases, is, as 
we apprehend— is the prisoner rightly held, 
or is he to be discharged? If the commis- 
sioner, having acquired jurisdiction of the 
subject-matter, and of the prisoner, commits 
an error in the reception of evidence, it does 
not follow, by any legal rule, that his pro- 
ceeding?; are tc be held for naught and void 
for error. The pri<!oner may, nevertheless, 
be legally held " The opinion then proceeds 
to recite the foregoing adjudications m this 
circuit as to the power and duty of the court, 
on habeas corpus and certiorari, to entertain 
the question of the oUfiSeiency of the evidence 
before the commissioner to warrant the com- 
mitment fo: surrenaer, and arrives at the 
conclusion, that notwithstanding what was 
said in the Henrich Case, and what was done 
in the Farez Case, the question whether, in 
an extradition case, the court is at liberty, on 
habeas corpus, to weigh the evidence before 
the commissioner and inquire whether it 
woiild have reached the same conclusion, and, 
if it would not. to discharge the prisoner, is 
still open ftjf consideration. The question 
was not, then, definitely passed upon, but, as- 
suming that an inquiry into the evidence 
could be made by the court, the court held, 
on the evidence in that case, that the com- 
mitment ot the prisoner for extradition was 
justified, 
f)The question thus referred to is presented 
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in this case, and is now to be decided. It is 
contended, for the prisoner, that this court, 
on these ■writs, is to examine into the merits 
of this case, as fully as if the proceedings 
had originally been instituted before it. 

The treaty with Belgium provides (article 
6) that a preliminary warrant shall be issued 
by the president, for the apprehension of the 
fugitive, "in order that he may be brought 
before the proper judicial authority for ex- 
amination," and that, "if it should then be 
decided, that, according to the law and the 
evidence, the extradition is due, pursuant to 
the treaty, the fugitive may be given up, ac- 
cording to the forms prescribed in such 
cases." In the treaty with Prussia, of June 
IG, 1S52 (10 Stat. 965), the language of article 
1 is, that "the respective judges and other 
magistrates of the two governments shall 
have power, jurisdiction and authority, upon 
complaint made under oath, to issue a war- 
rant for the apprehension of the fugitive or 
person so charged, that he may be brought 
before such judges or other magistrates re- 
spectively, to the end that the evidence of 
criminality may be heard and considered, and 
if, on such hearing, the evidence be deemed 
sufficient to sustain the charge, it shall be 
the duty of the examining judge or magistrate 
to certify the same to the proper executive 
authority, that a warrant may issue for the 
surrender of such fugitive." The language of 
this treaty with Prussia implies that, if the 
examining magistrate deems the evidence suf- 
ficient to sustain the charge, and so certifies 
to the president, a wairant of surrender must 
issue, much more strongly than does the lan- 
guage of the treaty with Belgium, ifet, in 
the case of this very prisoner, when his sur- 
render was asked under the treaty with Prus- 
sia, for the same alleged offences of murder 
and arson that art involved in the present 
case, after the examining commissioner had 
committed him for extradition, and this court 
had, on writs of habeas corpus and certiorari, 
held the commitment to be legal, and the pro- 
ceedings had been certified to the president, 
the president refused to issue a warrant of 
surrender. In re Stupp [Case No. 13,562]. In 
that case, his r^^fusal was based upon the 
construction of the treaty. It is not to be 
doubted that he might, under like circumstan- 
ces, properly base his refusal upon want of 
sufficient evidence of criminality. His refusal 
was in the exercise of an undoubted right. 
Whether he would have authority to order 
and enforce the surrender of a fugitive, after 
his discharge on habeas corpus subsequently 
to his commitment by a magistrate for sur- 
render, it is not necessary now to consider. 
Action, such as was lawfully had in the Case 
of Stupp. shows tliat the decision of a court 
on habeas corpus in an extradition case, that 
the prisoner is lawfully held, is not binding 
on the executive it reference to the same 
question of law. Nrr could it be binding on 
the executive if, on the writ, the prisoner 
were declared to be lawfully held on the facts 



and merits of the case. The 1st section of the 
act of August 12. 1848 (9 Stat. 302), which ia 
re-enacted as section 5270 of the Revised 
Statutes, provid*^s, in substance, that, if, on 
the hearing before *he magistrate who issues 
the warrant of arrest, he deems the evidence 
sufficient to sustain the charge under the pro- 
visions of the treaty, he shall certify the 
same, together wi^n a copy of all the testi- 
mony taken before him, to the secretary of 
state, that a warrant may issue, upon the 
requisition of the proper authorities of the 
foreign government, for the surrender of the 
accused, according to the stipulations of the 
treaty, and he shall issue his warrant for the 
commitment of the accused to the proper jail, 
there to remain until such surrender shall be 
made. The 3d section of said act, which is 
re-enacted as section 5272 of the Kevised 
Statutes, provides, in substance, that it shall 
be lawful for the secretary of state to order 
the person so committed to be delivered to 
the foreign government, to be tried for the 
crime in question. Under these provisions of 
law, the president has undoubtedly the right 
to refuse to surrender the accused, even 
though a warrant of commitment for his sur- 
render is issued by the examining magistrate, 
and his certificate that the evidence is suffi- 
cient to sustain the charge is laid before the 
president, although the president would have 
no right to surrender the accused, in the ab- 
sence of such certificate. The provision of 
the statute, that, with the certificate that the 
magistrate deems the evidence sufficient to 
sustain the charge, he is also to certify to 
the secretary of state a copy of all the tes- 
timony taken before him, indicates, that the 
executive discretion which the president has 
a right to exercise as to surrendering or not 
surrendering the accused is to be exercised on 
a consideration of the testimony in the case. 
The statute gives no right of appeal or re- 
view to be exercised by any court or judicial 
officer. The finding of the magistrate and 
the testimony are not to be certified to any 
court or judge, but are to be certified to the 
secretary of state, as an executive officer 
representing the president in respect to ex- 
tradition matters and intercourse with for- 
eign governments. After such certificate, 
finding the evidence sufficient and reporting 
the testimony, is made, tlie president may or 
may not order the surrender. In practice, the 
executive has claimed and exercised the 
right, under such circumstances as have been 
shown, to refuse a surrender, even on a point 
as to which, on habeas corpus, it was ju- 
dicially held, in the particular case, that a 
surrender was proper. Everything in the 
statute indicates that no review of the de- 
cision of the committing magistrate on the 
facts was contemplated, other than a re- 
view by the executive. The chief justice of 
the supreme court of the United States may 
be the examining and committing magistrate. 
It could never have been intended, that, un- 
der a writ of habeas corpus, any judge of the 
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United States, or even one judge after an- 
■otlier, as long as the prisoner should remain 
in custody, should re-examine the facts in 
the case, until, in the end, some one of them 
should differ in opinion with the chief jus- 
tice as to the force of the testimony, and 
should discharge the prisoner. As "was said 
In Re Macdonnell [supra]: "If the judge, or 
the court, in these cases where extradition is 
sought, is at liberty, on habeas corpus, to 
weigh the evidence before the commissioner, 
and inquire whether they would have reach- 
■ed the same conclusion, the result is, that 
the finding of the commissioner, and the 
finding of successive courts and judges issu- 
ing successive writs of habeas corpus, so 
long as judges can be found, instead of hav- 
ing any force or effect, can be assailed, and 
assailed again, until at last, perhaps, some 
doubting mind may be found, who will say, 
*I would have reached a different conclusion 
upon the evidence,' and thereupon discharge 
the prisoner. To that view of the duty of the 
court, touching the weight of evidence be- 
fore the commissioner, we cannot subscribe." 

In full conformity with these views, the 
sreat purposes of the writ of habeas corpus 
can be maintained, as they must be. The 
court issuing the writ must inquire and ad- 
judge whether the commissioner acquired ju- 
risdiction of the matter, by <:onforming to 
the requirements of the treaty and the stat- 
ute; whether he exceeded his jurisdiction; 
and whether he had any legal or competent 
' evidence of facts before him, on which to 
e.^ercise a judgment as to the criminality of 
the accused. But, such court is not to in- 
quire whether the legal evidence of facts be- 
fore the commissioner was suflicient or in- 
sufiicient to warrant his conclusion. Nor, if 
there was legal and competent evidence of 
facts before the commissioner, for him to 
consider in making up his decision as to the 
criminality of the accused, is the court, on 
habeas corpus, to hold the proceedings illegal 
and to discharge the prisoner because some 
other evidence was introduced which was 
not legal or competent, but. was held to be 
so by the commissioner and »vas considered 
by him on the question of fact, or because 
the court, on -a consideration of all the evi- 
dence which the commissioner considered, 
would have come to a different conclusion, 
or because the court, on an exclusion of such 
of the evidence as it may think was not le- 
gal or competent, would come, on the rest of 
the evidence, to a different conclusion of fact 
from that at which the commissioner arrived. 
In other words, the proper inquiry is to be 
limited to ascertaining whether the commis- 
sioner had jurisdiction, and did not exceed 
his jurisdiction, and had before him legal and 
competent evidence of facts whereon to pass 
.judgment as to the fact of criminality, and 
•did not arbitrarily commit the accused for 
surrender, without any legal evidence. 

These principles we regard as in harmony 
with the current of decisions made by the 



supreme court, as cited in the case of Ex 
parte Lange, 18 Wall. [85 U. S.] 166, and 
with the doctrine laid down in that case, and 
as drawing the proper line of distinction be- 
tween what can and what cannot be review- 
ed on habeas corpus, in a case where no af- 
firmative direct power of review is given to 
the court issuing the writ, other than what 
is implied in, the power to issue such writ, 
and where a power of review is substantially 
given by statute to, and in practice exists 
in, the executive department of the govern- 
ment. 

Under these principles, the proceedings be- 
fore the commissioner in this case must be 
examined. 

It is contended, for the prisoner, that there 
was no legal evidence before the commis- 
sioner, of the commission of either of the 
crimes charged, on the ground that none of 
the documents or papers produced from Bel- 
gium were proved in such manner as to be 
admissible in evidence. 

The 2d section of the act of August 12th, 
1848 (9 Stat. 302), which was entitled, "An 
act for giving effect to certain treaty stipula- 
tions between this and foreign governments 
for the apprehension and delivering up of 
certain offenders," was in these words: "In 
every case of complaint as aforesaid, and of a* 
hearing upon the return of the warrant of 
arrest, copies of the depositions upon which 
an original warrant in any such foreign coun- 
try may have been granted, certified under 
the hand of the person or persons issuing 
such warrant, and attested upon the oath of 
the party producing them to be true copies 
of the original depositions, may be received 
in evidence of the criminality of the person 
so apprehended." The act of June 22. IStJO 
(12 Stat. 84), provided as follows: "In all 
eases where any depositions, warrants or oth- 
er papers, or copies thereof, shall be offered 
in evidence upon the hearing of an extradi- 
tion case under the second section of the act 
entitled, 'An act for giving effect to certain 
treaty stipulations between this and foreign 
governments for the apprehension and deliv- 
ery up of certain offenders,' approved August 
twelfth, eighteen hundred and forty-eight, 
such depositions, warrants and other papers, 
or copies thereof, shall be admitted and re- 
ceived for the purposes mentioned in the said 
second section, if they shall be properly and 
legally authenticated, so as to entitle them 
to be I'eceiv^d for similar purposes by the 
tribunals of the foreign country from which 
the accused party shall have escaped, and the 
certificate of the principal diplomatic or con- 
sular officer of the United States resident in 
such foreign country shall be proof that any 
paper or other document so offered is au- 
thenticated in the manner required by this 
act." It was held by this court, in Re Hen- 
rich [Case No. 6,369], that the effect of this 
act of 1800 was to enlarge the class of docu- 
mentary evidence which might be adduced 
in support of the charge of criminality, be- 
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yond that authorized "by the 2d section of the 
act of 1848, so as to admit any depositions, 
warrants, or other papers, which were so 
authenticated that the tribunals of the coun- 
try where the offence was committed would 
receive them for the same purpose. The 2d 
section of the act of 1848 provided for the ad- 
mission in evidence only of copies of the dep- 
ositions on which an original warrant of ar- 
rest in the foreign country was granted, and 
required that such copies should he certified 
under the hand of the person issuing such 
wan-ant, and should be attested upon the 
oath of the party producing them to be ti-ue 
copies of such original depositions, and then 
allowed such copies to be received in evi- 
dence of the criminality of the accused. The 
act of 1S60 provided for the admission in evi- 
dence of any depositions, warrants, or other 
papers, or copies thereof, on the hearing of an 
extradition case under the 2d section of the 
act of 1848, and enacted that they should be 
received in evidence for the purposes men- 
tioned in said 2d section, that is, to show 
the criminality of the accused, if they should 
be legally and properly authenticated, so as 
to entitle them to be received for similar 
purposes by the tribunals of the foreign coun- 
try from which the accused should have es- 
caped; and further enacted, that the certifi- 
cate of the principal diplomatic or consular 
officer of the United States resident in such 
foreign country should be proof that any 
paper or other document so offered was au- 
thenticated m the manner required by the act 
of 18G0. Such being the state of the statute 
law, the Revised Statutes of the United 
States, approved June 22d, 1874, enact, in sec- 
tion 5271, as follows: "In eveiy case of com- 
plaint, and of a hearing upon the return of 
the warrant of arrest, copies of the deposi- 
tions upon which an original warrant in any 
foreign counti-y may have been granted, cer- 
tified under the hand of the person issuing 
such warrant, and attested, upon the oath 
of the party producing them, to be true copies 
of the origual depositions, may be received 
in evidence of the criminality of the person 
so apprehended, if they are authenticated in 
such manner as would entitle them to be re- 
ceived for similar purposes by the tribunals 
of the foreign country from which the ac- 
cused party escaped. The certificate of the 
principal diplomatic or consular oflieer of the 
United States resident in such foreign coun- 
try shall be proof that any paper or other doc- 
ument so offered is authenticated in the man- 
ner required by this section." Section .'>271 
is the only section of the Revised Statutes 
which relates to the subject of evidence in 
extradition cases. By section .^)o90 it is pro- 
vided, that all acts of congress passed prior 
to the 1st of December, 1873, any portion of 
which is embraced in any section of the Re- 
vised Statutes, are repealed. Some portion of 
the 2d section of the act of 1848 is embraced 
in section 5271 of the Revised Statutes. The 
subject-matter of both sections is the same. 



namely, the admissibility in evidence of cop- 
ies of the depositions on which an original 
warrant of arrest was granted in the foreign 
country. That is the subject-matter of both 
sections, and the only subject-matter of ei- 
ther. The 2d section of tlie act of 1848 pre- 
scribed two requisites in respect to the cop- 
ies of such depositions, and only two, to wit, , 
that they should be certified under the hand 
of the person or persons issuing such war- 
rant, and should be attested upon the oath 
of the party producing them to be true cop- 
ies of the original depositions. Section .5271 
prescribes a third and additional requisite, 
besides prescribing the two above named, to 
wit. that the copies shall be authenticated 
in such manner as would entitle them to be 
received for similar purposes by the tribunals 
of the foreign country from which the ac- 
cused party escaped, and also provides a 
mode of proof in regard to such -authentica- 
tion. But, if we turn to the act of 1860, we 
find that its subject-matter is not, nor is any 
portion of it, embraced in section 5271 of the 
Revised Statutes. The entire subject-matter 
of section ">271 is taken from the 2d section 
of the act of 1848, and no part of it is taken 
from the act of 1800. It is true, that the 
third and additional requisite, before referred 
to as found in section 5271, appended to the 
two requisites found in the 2d section of the 
act of 1848, is a requisite the language of 
which is borrowed from the act of 18G0, and 
is there found appended to a different sub- 
ject-matter. But, in no proper sense, is any 
portion of the act of 1860, that is, any portion 
of its subject-matter, embraced in section 
5271. Consequently, by virtue of section 
5."59C, section 5271 is not in force in lieu of the 
act of 1860, although it is in force in lieu 
of the 2d section of the act of 1848. More- 
over, section 5596 refers to "all parts of such 
acts not contained in such revision." as "hav- 
ing been repealed or superseded by subse- 
quent acts, or not being general or permanent 
in their nature." The exprtrssion, "all parts 
of such acts," means, all parts of acts passed 
prior to December 1st, 1873. any portion of 
which is embraced in any section of the re- 
vision; and the purport of the provision is, 
that, if any portion of a particular act is em- 
braced in any section of the revision, the 
parts of the s^me act which are not con- 
tained in the revision have been repealed or 
superseded by subsequent acts, or were not 
general and permanent in their nature. But, 
this leaves unaffected the acts no portion of 
which is embraced in any section of the re- 
vision; and, in a subsequent part of section 
5596. it is expressli^ enacted, that all acts 
passed prior to December 1st, 1873, "no part 
of which are embraced in said revision, shall 
not be affected or changed by its enactment." 
These provisions of section 5.">96 qualify the- 
general language of section 5593, to the effect 
that the preceding 93 titles embrace the gen- 
eral and permanent statutes of the United 
States in force on the 1st of December, 1873, 
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as revised and consolidated. If there be a 
general and permanent statute ^111011 was in 
force on the 1st of .December, 1873, and no 
part of it is to be found in the Revised Stat- 
utes, it is to be .regarded as still in force. 
There is nothing inconsistent with the provi- 
sions of section 5271 in regarding the act of 
18G0 as still in force. The act of 1860 applies 
to all depositions, documents and papers, ex- 
cept those referred to in section o271, name- 
ly, depositions on which an original warrant 
in the foreign counti'y was gi'anted, and sec- 
tion 5271 applies solely to the latter deposi- 
tions. It cannot be said that section 5271 
embraces the entire subject of the documen- 
tary evidence to which the statutes in force 
when the Revised Statutes were enacted re- 
lated, because, the subject of the 2d section 
of the act of 1848 is transferred bodily to sec- 
tion 5271, while nothing of the subject of the 
act of ISGO is transferred to that section. 
Therefore, it cannot be said that the- act of 
ISGO is repealed by implication, especially, as 
the declaration, in section 5596, as to what is 
repealed, does not include the act of 1860. 
It may very well have been true, that the 
designation of any depositions, in the act of 
1860, had the effect to make admissible, un- 
der that act, depositions on which an original 
warrant of arrest was granted abroad, on a 
compliance only with the requisites prescrib- 
ed in the act of 1860, and without a com- 
pliance with the requisites which had been 
prescribed in the 2d section of the act of 
1848. But, congress have now provided, by 
section 5271, that the depositions on which 
an original warrant of arrest was granted 
abroad shall be admissible only on a com- 
pliance with the terms of that section, while 
it has left the act of 1860 to be in force, and 
to apply to all the subject-matter covered by 
it, except the depositions mentioned in sec- 
tion 5271. The court has no right, in view 
of the precise terms of the statute law, to 
read section 5271 as if all there is in it that 
is taken from the 2d section of the act of 
1848 were out of it, and as if, in the place of 
that, there were inserted in it the subject- 
matter of the act of 1860. 

The verified complaint in this case, made 
by the consul of Belgium, at New York, has 
annexed to it an original warrant for the ar- 
rest of the accused, issued by M. Giron, ex- 
amining judge of the tribunal of first in- 
stance at Brussels, on the 27th of April, 1S72. 
It purports, on its face, to be issued "upon 
the documents in the case, and on motion of 
the king's attorney, bearing date the 14th of 
October, 1871." It does not specify what 
the documents referred to are, nor are there 
any documents annexed to the complaint, or 
referred to in it, as being the documents re- 
ferred to in the warrant. 

There is, also, in evidence a copy of what 
may be called an indictment or accusation 
of the accused by the court of appeals at 
Brussels. This paper is in the form of a de- 
cree dated June 6th, 1872, which states, that 
23f£d.c.as.— 20 



the court has "seen the documents of the 
proceedings instituted by the examining 
judge of the court of the first instance, of 
Brussels," but it does not state what those 
documents are. It also states, that the court 
has heard, the report made on the subject to 
the court of indictments by the deputy at- 
torney general, to the purport that the at- 
torney general of the court of appeals of 
Brussels "has seen the documents in the 
case, and the order of arrest issued the 31st 
of May, 1872, by the coiincil chamber of the 
tribunal of the first instance, of Brussels," 
against the accused, but what those docu- 
ments are is not stated. The order of ar- 
rest is afterwards set forth, and is not the 
same order of arrest first above referred to. 
The decree goes on to state, that the attor- 
ney general states that tfiere exists against 
the accused charges sufficient to justify his 
indictment, for having committed the crimes 
charged in this proceeding, that those crimes 
are provided for and made punishable ac- 
cording to the provisions of certain speci- 
fied articles of the Penal Code, and that the 
attorney general prays the confirmation of 
such order of arrest, and the commitment of 
the accused for trial. The decree then 
states, that the clerk has read to the court 
"all the documents in the case," but what 
they are is not stated. The decree then 
goes on to confirm the order of arrest of 
May 31st, 1872, and to commit the accused 
for trial, and to direct an indictment to be 
drawn up. 

There are also put in evidence 86 docu- 
ments, all of which purport to be copies tak- 
en from the records of the clerk's office of 
the tribunal of first instance, at Brussels. 
All of them bear the attestation of the dep- 
uty clerk of such tribunal, and his signature 
is verified by M. Giron, the judge who is- 
sued the warrant of arrest of April 27th, 
1872. The signature of M. Giron is verified 
by that of M. Pulzeys, the general secretaiT 
of the ministry of justice at Brussels; and 
the signature of M. Pulzeys i^ verified by 
that of Leopold Orban, a councillor in the 
ministry of foreign affairs of Belgium. Of 
these 86 documents, 55 are of dates from Oc- 
tober 14th, 1871, to April 26th, 1872, that is, 
prior to the date of the order of arrest of 
April 27th, 1872; 7 others are of dates from 
April 29th, 1872, to May 30th, 1872, that is, 
prior to the order of arrest of May 31st, 1872; 
and 24 others are of dates subsequent to 
June 6th, 1872, A large portion of these 86 
documents are copies of depositions. None 
of them were specifically offered in evidence 
as copies of the depositions on which either 
of the orders of arrest before referred to 
was granted. They are not certified under 
the hand of any person to be such copies, 
nor are they attested upon the oath of any 
person to be such copies. There is, there- 
fore, not a full compliance with the Tequire- 
ments of section 5271 in respect to any of 
them. But, If it be proper to hold, in re- 
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spect to sueli of them as bear dates anterior 
to the issuing of the warrant of arrest of 
April 27th, 1872, that those depositions must 
be regarded as the depositions on which that 
warrant was issued, so that they were not 
properly receivable in evidence, because of a 
non-compliance with the requirements of sec- 
tion 5271 in regard to the certificate and the 
oath therein required, there remain the 31 
documents and depositions which bear date 
on and after April 29th, 1872, and the in- 
dictment or accusation, before mentioned. 
These papers must all of them be regarded 
as papei"s offered and receivable in evidence 
under the act of 1860, and as not falling un- 
der section 5271. Each of them has append- 
ed to it a certificate in this foi*m, made by 
the minister resident of the United States to 
Belgium: "I, John Russell Jones, minister 
resident of the United States to Belgium, do 
hereby certify, that Leopold Orban, whose 
signature is subscribed to the foregoing pa- 
per, is, and was at the date of the same, a 
councillor in the ministry of foreign affairs 
of Belgium, and to any documents by him 
so signed and scaled, full faith and credit is 
and ought to be given; and I do hereby cer- 
tify, that the foregoing document is legally 
and properly authenticated, so as to entitle 
it to be received in evidence in support of the 
criminal charges mentioned therein, and for 
similar purposes mentioned in the second 
section of the act of congress entitled *An 
act for giving effect to certain treaty stipu- 
lations between this and foreign govern- 
ments, for the apprehension and delivery up 
of certain offenders.' " Each of the certif- 
icates bears the signature of the minister 
resident of the United States to Belgium, 
and the seal of the legation of the United 
States, and each is dated October 9th, 1874. 
It is objected to this certificate, that it is 
defective in omitting to say that the docu- 
ment to which it refers is authenticated so 
as to entitle it to be received in evidence by 
the tribunals of Belgium. The certificate 
does substadtially so say. The officer certi- 
fj'ing is a local officer, accredited as minis- 
ter resident to Belgium. It is only as the 
principal diplomatic officer of the United 
States resident in Belgium, that he is au- 
thorized, in this ease, to make any c;ertif- 
ieate, inasmuch as the accused escaped from 
Belgium. The papers certified came from the 
records of the tribunals of Belgium, and are 
authenticated by functionaries of Belgium, 
and the plain intendment of the certificate, 
in saying tliat the document is authenticated 
so as to entitle it to be received in evidence 
in support of the criminal charges mention- 
ed therein, is, that it is authenticated so as 
to entitle it to be received in evidence by the 
tribunals of Belgium, in support of the crim- 
inal charges mentioned therein. It is only 
in respect of evidence entitled to be received 
by those tribunals, that the minister resi- 
dent to Belgium has any power to make a 
certificate of authenticity, and the criminal 



charges mentioned in the documents, and in 
support of which it is certified that the doc- 
uments ai'e entitled to be received in evi- 
dence, are charges of crimes against the laws 
of Belgium, and are charges cognizable by 
those laws. 

The Revised Statutes were approved by 
the president and became a law on the 22d 
of June. 1874, but they were not accessible 
in a printed form until early in ;Mai-ch, 1875. 
The certificates to the documents from 
abroad, in this case, were obtained in Octo- 
ber, 1874, and the papers were put in evi- 
dence in December, 1874, and January, 1875. 
The proceedings took place with reference 
to the statutes as they were before the He- 
vised Statutes were enacted, and were en- 
tirely regular in that view. It is satisfactory 
to be able to conclude that there is nothing 
in the Revised Statutes which affects the 
operation of the act of 1860, except in re- 
spect to the pai'ticular depositions named in 
section 5271 ; for it cannot be supposed that, 
if the attention of congress be now directed 
specially to the legislation on the subject, 
it will repeal the act of 1860, or will allow 
section 5271 to continue to have the opera- 
tion which it must have in respect to deposi- 
tions on which an oiiginal warrant abroad 
was granted, when the 2d section of the act 
of 1848 had no such operation after tlie en- 
actment of the act of 1860. On the contrary, 
as the act of 1860 was intended to enlarge 
the class of documentary evidence whicli 
might be adduced in support of the charge 
of criminality, and as it is not known that 
any reason existed for legislation to afford 
less facilities foi; the admission of docu- 
mentary evidence, and as a review of the 
legislation leads properly to the inference, 
that, athough section o271 of the Revised 
Statutes is plain, as to its meaning, as it 
stands, the putting it into such form as 
makes itapply solelyto the subject-matter of 
the 2d section of the act of 1848, and throw 
greater restrictions around the admission of 
the depositions named in that section, was 
an inadvertence, it is presumed that the in- 
clination of congress will be so to amend 
section 5271 as to restore the law to the 
condition in which it was before that sec- 
tion was enacted. 

Besides the documents thus properly re- 
ceived in evidence, there was considerable 
oral testimony taken before the commission- 
er. He had, therefore, legal testimony be- 
fore him, other than the depositions taken 
prior to the issuing of the first warrant, on 
which to pass judgment in respect to the 
criminality of the accused. Such evidence 
contains testimony tending to prove the 
death of the deceased, his death by vio- 
lence, the simultaneous burning of articles 
in the room where he died, the simultaneous 
stealing from the safe in the same vooin of 
securities to a large amount in value, the 
flight of the accused to England the same 
night, the previous poverty of the accused; 
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his possession of money" in England, his 
previous acquaintance with the deceased and 
familiarity -with the premises, a previous 
quarrel of his with the deceased, the flight 
of the accused to this country, and the tra- 
cing to Ms possession, while here, of se- 
curities shown to have been in the safe of 
the deceased at the time of his death. On 
these points and othera bearing upon the 
question of criminality, testimony legally ad- 
mitted contains materials for a decision of 
the commissioner on the question of fact, as 
to whether there was before him such evi- 
dence of criminality, as, according to the 
laws of this place, would justify the appre- 
hension of the accused and his commitment 
for trial, if the crimes charged- had been 
committed in this place. The commissioner 
having decided such question of fact, his 
decision cannot, on the principles before stat- 
ed, be reviewed by this court, on habeas 
corpus. The writ must, therefore, be dis- 
charged, and the prisoner be remanded to 
the custody of the marshal. 

WOODRUFF, Circuit Judge. I concur ful- 
ly in the views stated by Judge BLATCH- 
FORD in the 'foregoing opinion, and in the 
result. 



Case Wo. 13,564. 

In re STURGEON. 

[1 N. B. R. 498 (Quarto, 131); i 2 Am. Law T. 
Rep. Baukr, 7.] 

District Oom:t, D. Kentucky. 186S. 

Bankuuptct — Adviskii op Assignee — DiscnAncE 
— Petition. 

1. Neither court nor register can be the gen- 
eral adviser of assignees as to their acts, 

2. No opinion will he given on abstract Ques- 
tions certified to the judge by the register. 

DEn the matter of Edward T. Sturgeon, a 
bankrupt] 

BALLARD, District Judge. The questions 
certified by the register in this case could not, 
it seems to me, have arisen in the coui-se of 
the proceedings before him. Neither the reg- 
ister nor the district judge is the general ad- 
viser of the assignee. What the assignee is 
to do with notes and accounts which he has 
been ordered to sell, and which he has not 
been able to sell, he must ascertain from his 
own attorney. When he applies "for a set- 
tlement of his accounts and for a discharge 
from all liability as assignee," it will then be 
time enough for the court to say what is to 
be done with the notes and accounts which 
he has not been able either to collect or sell. 
I therefore decline to give any opinion on the 
first question certified at this time. 

The second question certified, if I under- 
stand it, is this: Can a banknipt obtain his 
discharge who has never filed his petition 

1 [Reprinted from 1 N. B. R. 498 (Quarto, 
131), by permisison.] 



therefor? The question is entirely abstract 
and I decline to answer it. 

It appears that in this case the second and 
third meetings of creditors were ordered on 
application of the assignee, but still the reg- 
ister asks should this be done when the as- 
sets in the hands of the assignee, including 
the fifty dollai*s deposited by the bankrupt, 
will be insufficient to pay the costs of the 
proceeding. Manifestly the question asked 
is abstract, and consequently is not answer- 
ed. 
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Case No. 13,565. 

In re STURGES et al. 

[8 Biss. 79; i 16 N. B. R. 304; 10 Chi. Leg. 
News, 33.] 

District Court, N. D. Illinois. Oct., 1877. 

Bankuuptoy — Composition with Creditoks — 
Voluntary Payments. 
Where a creditor accepted a failing debt- 
or's offer of compromise, but with a proviso that 
no other creditor should receive better terms; 
and the debtor afterwards voluntarily paid 
some of his other creditors in full: Held, that 
this did not vitiate the settlement. 

In bankruptcy. 

S. Sibley, for bankrupts. 
Lyman & Jackson, for claimant 

BLODGETT, District Judge. This is an 
application for a re-examination of a claim 
proven by the Matthiesson & Hegeler Zinc 
Co. against the estate of Prank Sturges & 
Co. in bankruptcy. The claimant insists 
that in the fall of 1871, the bankrupts wei-e 
indebted to it in the sum of .?4,897.70, on 
an open account for goods before then sold 
and delivered to them: that bankrupts sought 
a composition with their creditors on the 
basis of fifty cents on the dollar of their in- 
debtedness, and the claimant agreed to ac- 
cept said terms of composition on condition 
that no greater sum was to be paid any other 
creditor. They allege, however, that the 
bankrupts did pay a larger sum to Phelps, 
Dodge & Co., and other creditors, whereby 
claimant became entitled to the payment of 
the balance of the indebtedness so compro- 
mised. Sometime in November last, the firm 
was adjudicated bankinipt, and this claim is 
now proven for §3,573.84, being for one-half 
the original indebtedness, and interest since 
December 8, 1871, the time when the compo- 
sition settlement was made. 

The proof shows that soon after the great 
fire in this city on the 9th of October, 1871, 
the fii-m of Frank Sturges & Co., who had 
for many years before that time been en- 
gaged in business here as wholesale dealers 
in metals, found themselves unable to pay 
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their debts in full. They offered to pay all 
creditors, whom they owed over $100, fifty 
cents on the dollar in full settlement of their 
respective demands. The creditoi-s all ac- 
cepted the proposition, and were settled with, 
and have been paid upon the proposed basis. 
Among the creditors were the present claim- 
ants, who agreed to the terms offered, but 
with the written understanding "that none 
of the other creditors, including banks, should 
receive better terms." 

There is no proof showing or tending to 
show that the bankrupts paid more than 
fifty per cent, at the time of obtaining this 
composition, to any of their creditoi-s to 
whom they owed over $100, with the ex- 
ception of a firm in Burlington, Iowa, whose 
claim amounted to $113, and, on learning this 
fact, the claimants expressed themselves as 
entirely satisfied with this last transaction 
—the amount being so small. There is, how- 
ever, no doubt but what, while negotiating 
for their settlement, the firm held out to all 
their creditors that they should consider 
themselves morally bound to pay in full as 
soon as they were able. The settlement at 
fifty per cent., however, was to be a legal ac- 
quittal of their indebtedness, and the only ob- 
ligation to pay the balance was the moral 
one which any honorable debtor feels or 
ought to feel. 

There is no proof that any creditor was 
paid more than this claimant in order to ef- 
fect the settlement, nor that any false state- 
ments in regard to the assets and liabilities 
of the firm were made in order to obtain the 
settlement. 

It does appear from the proof that after 
the settlement, and after the firm resumed 
business, and during the latter part of 1S72 
and the fii-st half of 1873, the firm paid sev- 
eral of their old ante-fire creditors in full, 
including the Northwestern National Bank, 
Phelps, Dodge & Co., of New York, Morehead 
& Co., of Pittsburgh, and others. 

The payments to the bank were made, to a 
considerable extent, by turning out paper, 
while that to Phelps, Dodge & Co. was made 
by the way of a sale of a valuable lot and 
building in this city, owned by Sir. Sturges, 
which was heavily mortgaged. Phelps, 
Dodge & Co. assumed the mortgage, and ap- 
plied the old balance on the amount paid 
for the equity. 

The firm of Morehead & Co. received their 
payment by way of a trade, in which they 
took a house and lot in this city belonging 
to Mr. Lee, one of the firm, and a part of the 
balance of the old debt was applied on the 
purchase money. One of the other firms has 
since received some payments to apply on 
the old debt by means of extra commissions 
on business ti-ansaeted with or for them. 
All these payments were made after the firm 
was legally released from the obligations to 
make them, and no doubt, were made in pur- 
suance of the intention expressed by the firm 
to pay all their debts as fast as able. The 



financial panic of September, 1873, and the 
subsequent depression in business, has pre- 
vented the consummation of this laudable 
purpose. 

The claimant, as well as many othei*s of 
the firm's old creditors remains unpaid, ex- 
cept as to the sum accepted in composition. 

This court has recognized the principle too 
frequently to require authority, that when a 
debtor seeks a settlement with his creditors 
at less than the amount due them, a pay- 
ment to one, of more than the amount held 
out as the sum to be paid all, vitiates the 
ti-ansactlon and authorizes each creditor to 
collect his pntire debt, or at least, so oper- 
ates in favor of the creditors imposed upon. 
But the creditors here make out no such case. 
What the debtors paid after being legally 
released, were mere voluntary payments, 
which could not have been enforced, and al- 
though it might seem more in accordance 
with our ideas of the principles of justice and 
fair dealing, that when the debtors found 
themselves able to apply any of their means 
in payment of their old canceled obligations, 
they sliould have done so pro rata, and treat- 
ed all their creditors alike by making a gen- 
eral dividend; yet I cannot 'see that their 
failure to do so, revives the old debts, and 
makes them liable for the payment of these 
old debts. 

Men released from their debts by the stat- 
ute of limitations, or as this fii-m was by a 
legal composition, may have peculiar personal 
reasons for acknowledging their moral obli- 
gations to one creditor, and afterwards pay- 
ing him in full, which do not applj' to all 
their creditors, and it would be a harsh rule 
to say that because a man recognized his 
moral obligation in one case, it revives a 
canceled legal obligation toward all his old 
creditoi-s. 

This would make it dangerous for men to 
recognize moral obligations, for while all 
debts may be equally binding legally, we 
know that all men recognize a higher degree 
of moral obligation to pay some than they do 
others. 

The claim should be expunged. 
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Case "No. 13,566. 

STURGES V. COLBY et al. 

[2 Flip. 163; i 10 Chi. Leg. News. 395; 7 Am. 
Law Roe. 48; 3 Cin. Law Bui. 643; 
18 N. B. R. 168.] 

Circuit Court, N. D. Ohio. April Term, 1S7S. 

BaNKHUPTOY — SUBSOKIPTIOSS, WHEN LeQAL OBLI- 
GATION'S — BCRDEX OF PkOOF. 

1. Subscriptions in aid of college endow- 
ments become fixed and legal obligations as 
soon as the college performs its undertaking. 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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2. Thus becoming valid contracts they may be 
proved in bankruptcy. 

3, Whenever the subscriptions are settled by 
{jiviug promissory notes, every presumption of 
law favors the validity of the transaction, and 
the onus of proof is on the one denying it, if 
he would impeach it. 

[This was a suit by Stephen B. Sturges, as- 
signee of Hubbard Golby, bankrupt, against 
Hubbard Colby, Denison University, and oth- 
ers.] 

Durlam & Seyman, for complainant. 
Bishop & Adams, for Denison University. 

WELKER, District Judge. This -was a 
proceeding by the assignee to settle and have 
declared the liens of the difEerent lien hold- 
ers on the bankrupt's estate, and the amount 
and priority of such liens, and for a sale of 
the propeity. The Denison University was 
made a party defendant, and called upon to 
answer and state the amount of its claim 
and the nature thereof. To this the universi- 
ty answered, setting forth its claim and 
mortgage to secure the same as hereinafter 
stated. 

After the coming in of this answer, the 
plaintiff filed a supplemental petition setting 
forth that a portion of the debt secured to 
the university was a gift voluntanly made 
by Golby while insolvent, and should be set 
aside as to creditors, it being a subscription 
to the university endowment fund. 

To this supplemental petition the universi- 
ty answered: (1) Denying the charge of in- 
solvency. (2) If the facts stated in the sup- 
plemental petition were tme as to the insol- 
vency, the consideration of so much of the 
university claims as are founded on subscrip- 
tions to its funds, as in its answers set forth, 
was sufficient and valid. 

The character of the subscription will ap- 
pear in the subsequent statements in this 
opinion. By the answers of the university 
It is seen that disclosures are called for both 
by the original and supplemental bills. 
These answers being responsive to the re- 
quirements called for by the petition, no tes- 
timony is needed to sustain the answers. It 
will be seen that to set aside a portion of the 
university's claim the supplemental petition 
alleges that ever since 18G4 Colby has been 
insolvent. This is denied, and it is denied 
that he was insolvent in January, 1872, or be- 
fore that time. The answer to the supple- 
mental petition then states in substance that 
in the fore part of the year 1865 the univer- 
sity, through its agents to carry out more 
fully the objects of its organization, proceed- 
ed to raise an endowment fund of $100,000, 
and Colby subscribed ?2,000; and at great 
expense said university pi-oceeded until the 
■ full sum of $100,000 was subscribed and 
raised. That said Colby examined said sub- 
scriptions and fund raised, and found and 
agreed with this defendant (university,) and 
represented to and agreed with the other 
subscribers to said fund that said $100,000 



had been raised. And, therefore, said Colby, 
in satisfaction of his subscription, in Novem- 
ber, 1SG6, gave his note for $2,000, dated No- 
vember 1, 1866, at two years, with interest 
annually from November 1, 1866. Said Col- 
by induced others to settle their subscrip- 
tions to said fund. 

Said $2,000 note was taken in payment of 
said Colby's subscription. That in conse- 
quence of said subscriptions, greatly increas- 
ed expenses and extension of facilities have 
been entered upon by said university. 

That in January, 1872, the university was 
in need of a new building and sought sub- 
scriptions for it, and Colby subscribed $500, 
and paid down $100. The building was built 
on the strength and faith of this and other 
subscriptions. 

That March 27, 1872, Colby made a loan 
of said university of $7,500, part of said en- 
dowment fund, and gave the mortgage set 
out and attached to the answer to the orig- 
inal bill. Of this $7,500, the sum of $2,052 
was for amount due on said note of $2,000 
given in settlement and satisfaction of said 
original subscription; and $400 was for the 
second subscription, being the one of $500. 
The balance to make said $7,500 loan was 
advanced in cash, being $5,048. Both of 
said subscriptions were in manner aforesaid 
satisfied, settled and discharged. 

The facts of the case being as before stat- 
ed, we will proceed and see what the law as 
applicable to this state of facts is. In Ohio 
it is the policy of the law to promote and fa- 
vor the interests of education. 

In 16 Ohio State, on page 27 (Ohio Wesley- 
an l?emale College v. Higgins) Judge Scott, 
in giving the opinion of the court, says: "It 
has at all times been the declared policy of 
this state to favor and promote the interests 
of education and the general diffusion of 
knowledge among the people. To this fact 
the provisions of the constitution itself, our 
system of school laws and acts providing for 
the ineorpoi-ation of institutions of learning, 
bear ample testimony." On page 28, the 
court further say: "This subscription then 
was authorized by law. It was evidently in- 
tended by the maker that the managing offi- 
cers of the corporation should rely upon it as 
a part of the means and resources of the in- 
stitution. It was but reasonable that they 
should rely upon the solemn pledge thus giv- 
en, and incur liabilities upon the faith of it. 
And that such liabilities were in fact incur- 
red, the petition distinctly avers." 

The question here raised is not a new ques- 
tion in courts of bankruptcy. It was before 
the United States court in and for the dis- 
trict of Delaware, and was decided about the 
year 1875 in the case of Capelle v. Trinity M. 
E. Church [Case No. 2,392]. The follow- 
ing is the syllabus of the case: "A claim 
was proved by a church coi-poiution, found- 
ed upon a verbal promise by a bankrupt 
to M. that he (the bankrupt) would pay 
$800, if M. would subscribe a portion of the 
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indebtedness due from the ehnrcli to M., 
the promise being subsequently publicly an- 
nounced in the church in the presence of the 
congregation. It appeared by the proof that 
the expenses had been incuiTed by the trus- 
tees of the church upon the faith of the sub- 
scriptions generally, though not that any def- 
inite expenditure was made on the faith of 
this particular subscription. Held, that the 
promise was founded on a good legal consid- 
eration upon two alternative fu'ounds. It is 
one of two mutual promises for the benefit of 
the chux'ch, each being the consideration of 
the other, and the claim provable by the ben- 
eficiaiy; and, secondly, as a promise to the 
church, partly upon which expenses were in- 
curred, it would sustain an action of assump- 
sit, and might be proved in bankruptcy." 

See, also, Amherst Academy v. Cowls, 6 
Pick. 427, particularly as to consideration 
and burthen of proof, notes being given. 

The case of Farmers' College v. Executors 
of Mcilicken, 2 Disn. 495, is another Ohio 
authority supporting the claim of the uni- 
versity. 

In this ease it is distinctly held: "1st. A 
gratuitous subscription, to pay certain mon- 
eys toward a particular stated fund to be 
i-aised for the endowment of certain profess- 
orships in a college, become a fixed legal ob- 
ligation as soon as the college has performed 
its undertaking and raised the required 
amount of reliable subscriptions. 2d. Such 
subscription to the college to do an act if the 
college win perform a prescribed duty on its 
part, if accepted, makes the contract com- 
plete." 

In Williams College v. Danforth, 12 Pick. 
541, it is so held more strongly than in the 
Farmei-s' College Case, if possible; and is the 
case of a college, and in substance is like 
the endowment subscriptions for Denison 
University. 

We will cite no more authorities, but will 
say in conclusion that if the claim of the 
university was founded upon the original 
subscriptions, it would be good according to 
the authorities. 

But in this case, the university's claim is 
well fortified. If there was ever any doubt, 
that is obviated by the fact that the original 
subscription was settled, satisfied, and paid 
by note of $2,000 ten years ago. Then that 
note was settled by a new note given on this 
loan. 

The $500 subscription was also settled by a 
note being given and entering into this $7,- 
500 loan. After such changes and settle- 
ments evei-y presumption is in favor of the 
transaction, and the court will not go behind 
it. See 6 Pick. 431, opinion of Parker, O. J. 

Let a decree be entered for the amount of 
the money in favor of Denison University. 
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Case No. 13,566a. 

STURGES V. The MARY STAPLES et al. 

[Betts' Ser. Bk, 561.] 

District Court, S. D. New York. Oct. 20, 1857. 

Practice is Admikaltv— Costs — Pakt Owker — 
Demand for Security. 

The libelant [Daniel L, Sturges], owning 
one-eighth of the brig, filed his libel, alleg- 
ing that the majority owners were about to 
send her on a voyage to which he had ob- 
jected, and refused to give him a bond for 
her safe return. On the libel being filed and 
the vessel seized, the bond demanded by the 
libel was given by the majority owners, and 
the vessel discharged from custodj'. The li- 
bel was filed before any actual demand of 
the bond was made by the libelant of the 
other owners [Horace Staples and others], 
and they claimed that he was not entitled to 
recover costs against them. 

Benedict, Burr & Benedict, for libelant. 
Beebe, Dean & Donohue, for respondents. 

HELD BY THE COURT: That a part 
owner has a right to protect his interest by 
admiralty process against the employment of 
the property against his dissent, until securi- 
ty is given him to the value of his interest 
that the vessel shall be safely restored to her 
home port. That his title to the appropriate 
remedy to maintain this right is not depend- 
ent upon any demand of the security from 
his co-owners. On his dissent to their put- 
ting her upon any particular voyage, their 
authority as representatives of the majority 
interest becomes suspended in that respect 
until they give him the indemnity appointed 
by law. That the libelant was not bound, 
therefore, to demand of the other owners the 
fulfillment of the duty cast upon them by 
law. That the submission of the majoritj' 
owners to the requirement of the suit is tan- 
tamount to a decree of the court in his favor, 
and carries with it a right to costs, a^ an 
incident of the result. The discretion of the 
court to grant or withhold costs, since the 
act of congress of February, 1853 [10 Stat. 
161], must be regarded as rescinded in ef- 
fect. Decree for libelant for costs. 
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STURGES V. MAXWELL. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Case No. 13,568. 

STURGBS V. STETSON. 

[1 Biss. 246; 1 3 Phila. 304; 15 Leg. Int. 404; 
2 Wkly. Law Gaz. 342.] 

Circuit Court, S. B. Ohio. Oct. Term, 1838. 

Railroad Companies— Stock— Fkaudulext Issue 

— ChAUTEU— CONVBUTIBLG BOXDS— 

Executory Ooxtract. 

1. Tlie sale of stock in a railroad company 

by the directors at a less rate than the price 

fixed in the charter, is a fraud upon the law 

and the stockholders. 

[Cited in Fosdick v. Sturges, Case No. 4,956; 

State Ins. Co. of Missouri v. Redmond, 3 

• Fed. 767; Flinn v. Bagley, 7 Fed. 787; 
Taylor t. South & N. A. B. Co., 13 Fed 
155.] 

[Cited in Fitzgerald v. Fitzgerald & Mallory 
Const. Co., 59 N. W. 870; Jackson v. Traer, 
64 Iowa, 477, 20 N. W. 767; OlipTiant -v. 

• Woodburie Coal & Min. Co., 63 Iowa, 33S, 
. 19 N. W. 214.] 

, 2. The issuing by the directors of a bond con- 
'vertible into stock is the same in effect as the 
sale of so much stock, and the sale of such a 
bond at a discount is unlawful and void. Stock 
thus taken is, in the hands of a party with no- 
tice, subject to the right of prior subscribers to 
have it reduced to the charter value of the 
shares. 
[Cited in Foster v. Seymour, 23 Fed. 66.] 
[Distinguished in Wood v. Whclen, 93 111. 
163.1 

3. Stock can be created only by contract — 
there must be an agreement to take it. 

4. A power given to the directors by the char- 
ter to sell the property of the company or notes 
and bonds belonging to it, does not apply to the 
capital stock, nor does the power to determine 
the time and terms of payment of subscriptions 
for stock have any reference to its price. 

[Cited in Kitchen v. St. Louis, K. 0. & N. 
By. Co., 69 Mo. 230.] 

5. The case is different in principle from the 
sale of stock on execution or under the charter 
on default of payment, in which case the 
gain or loss is that of the delinquent stockhold- 
er, the other stockholders not being in any way 
affected. 

6. It is not necessary that the charter contain 
a prohibition agamst taking subscriptions at 
less than the charter price. 

7. Although to an innocent holder the com- 
pany would be liable for stock thus issued, 
these facts constitute a good defense to an ac- 
tion upon an executory contract for the pur- 
chase of such stock. 

At law. 

Goddard & Stanberry, for plaintiff. 
WortMngton & Matthews, for defendant. 

McLEAN, Circuit Justice. This action is 
"brought on a promissory note for §24,000, 
made to plaintifE by defendant, dated Feb- 
ruary 4th, 1853, and payable on demand. 
The questions before the court are raised 
by the ninth plea, which states that the Hills- 
boro and Cincinnati Bailroad Company, on 
the 31st of January, 1853, was engaged in the 
construction of its line of road from Cincin- 
nati to the Ohio river, at or opposite Parkers- 
burg, in Virginia; that its capital stock, un- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



der various acts of the legislature, was five 
millions of dollars, and "was divided into 
shares of fifty dollars each; that the sub- 
scriptions of stock were regularly under the 
control of the board of directors for the 
time being, yet that neither the board of di- 
rectors nor the company had power by their 
charter, or by the laws of the land, to issue 
and dispose of stock at less than fifty dol- 
lars per share; that the plaintiff, being a 
dealer in railroad stocks, entered into an 
unlawful scheme and device, with the board 
of directors, that they should execute to him 
a bond for $750,000, payable in January, 
1858, without interest, and within four years 
from date, convertible into fifteen thousand 
shares of stock, at fifty dollars each; and 
that the said bond should be sold and de- 
livered to the plaintifE for $521,677, payable 
on the call of the company, which sum was 
less by §228,333 than the amount of the 
shares purchased by him; and the plea fur- 
ther averred that the plaintiff, on the 4th 
of February, 1853, still holding six hundred 
shares of the above purchased stock, of 
which he represented himself to be the law- 
ful holder, induced the defendant to pur- 
chase the same, and as a consideration for 
which he gave the promissory note on which 
the action is founded; and the power of the 
directors to issue the stock by the charter or 
under the laws of the, state, at less' than 
fifty dollars for each share, is denied. 

To the special plea a general demurrer was 
filed. In the original act of incorporation, 
the capital stock was limited to three hun- 
dred thousand dollars, to be divided into 
shares of ?50-each. The sum of one hundred 
and fifty thousand dollars was required to be 
subscribed, before the structure of the road 
should be commenced. In a subsequent act, 
this sum was reduced to one hundred thou- 
sand dollars. 

The 12tli section autliorizes the. directors 
to require payment of capital stock subscrib- 
ed, by installments, as they shall think fit; 
and if the installment shall remain unpaid 
for sixty days after the time required, the 
board may collect the same by suit, or shall 
have power to sell the stock at public auc- 
tion. By the 15th section, the directors are 
authorized to mortgage the capital stock, to 
secure the payment of money borrowed. 

The act of 1849 increased the capital stock 
to nine hundred thousand dollars; and the 
amendatory act of 1851 increased it to five 
millions of dollars. By a special act of 5th 
of February, 1851, the company was author- 
ized to sell its bonds, issued for loans, and 
its notes and certificates, payable in money 
or property received as donations, or in 
payment of subscriptions to its stock, above 
or below par. 

By the 5th section of the original act, the 
affairs of the company were vested in seven 
directors, a majority of whom were author- 
ized to act; and, by the 6th section, it is; 
declared that the directors may determine; 
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"the times and terms of payment of stock." 
There appears to be nothing in the various 
legislative acts that constitute the cliarter 
of this company, which is not common to 
other railroad companies chartered in this 
state. In the consideration of this case, it is 
necessary to ascertain the nature of the con- 
tract between the directors and the plaintiff- 
Was there a sale, or a subscription of stock, 
or both? When the parties came together, 
with a view to this transaction, there is no 
pretense to say that the fifteen thousand 
shares were stock. They constituted a part 
of the capital stock, as provided in the char- 
ter, but in no other sense were they stock. 
The coiporate powers of the company were 
conferred for the express purpose of creat- 
ing stock as a means of constmcting the 
railroad. As well might the route for the 
road designated be called a railroad, as to 
call the corporate means of creating the 
stock, stock. In a legal point of view, it is 
impoi'tant to call things by their right names. 
This is especially necessary when the effect 
of the exercise of corporate powers is to be 
determined. 

Stock can be created only by contract, 
whether it be in the simple form of a sub- 
scription or in any other mode. There must 
be an agreement to take the stock, and noth- 
ing short of this can create it. This imparts 
to the stock the quality of property, which 
before it did not possess. It is called capital 
stock in the charter, because the corporate 
capacity to create it Is given. The term 
stock, as used in the charter, before it is 
taken by subscription, means nothing more 
than a power in the directors to receive sub- 
scriptions for stock. 

The plea sufficiently shows that there was 
no sale of stock to the plaintiff, which had 
been previouslj^ issued, but an attempt to 
create the stock and sell it at the same time, 
as one transaction; and it appears that the 
discount of nearly one-third of the shares 
purchased, was a part of the contract of sub- 
scription; and this presents the great ques- 
tion in the case, whether the directors had 
power to issue the stock for less than its 
par value. 

If it is not admitted in the argument, it is 
not controverted, that the commissioners 
who, before the organization of the compa- 
ny, received subscriptions of shares, had no 
power to receive them for less than the 
amount stated in the charter. But it is said 
that the subscription of the plaintiff was not 
received by the commissionei-s, but by the 
board of directors, who exercised all the 
powers of the corporation; and among others, 
the power of sale over its property; that the 
sixth section of the charter gives them ex- 
press power over the stock, "to determine 
the time and terms of payment." 

As capital stock is not property until it 
shall be subscribed for, the power given to 
the directors in the charter, to sell the proi)- 
erty Of the company, does not apply to the 



disposition of capital stock; and it seems to 
be clear that the power to determine the time 
and terms of payment of subscriptions of 
stock, can have no reference to its price. 
The charter declares the shares of the cap- 
ital stock shall each be fifty dollars; and 
it would be contrary to all known rules of 
construction to say that a provision that ap- 
plies only to the payment of stock subscrib- 
ed, shall be so construed as to repeal the pro- 
vision that fixes the value of each share. 

There may be many instances where land 
is purchased for a depot, or for other pur- 
poses connected with, the road, or where 
work has been done on the x'oad, or rolling 
stock furnished for it, a subscription for 
stock may be given, by the directors, in pay- 
ment. But, whether land, labor, property or 
money be received in payment, the piineiple 
is the same. The directors may regulate the 
time and terms of payment, but they have no. 
power over the price of each share. 

In declaring that the capital stock should 
be divided into shares of fifty dollars each, 
the law was designed to give the same per- 
manency to the limitation of the shares, as 
to the limitation of the capital stock. A 
subscription procured of fifteen thousand 
shares, amounting to the sum of seven hun- 
dred and fifty thousand dollars, with the un- 
derstanding that it should be discharged on 
the payment of about one-third less, was a 
fraud upon the law and upon the stockhold- 
ers. The term fraud is here used in no oth- 
er sense than as an act done without the au- 
thority of law, and against the provisions 
of the charter, and this epithet legally ap- 
plies, however innocently the act may have 
been done by the directors. 

In regard to the price of the shares, the 
directoi-s have no greater power over it than 
the commissioners had. They were both the 
instruments of the law, and were alike bound 
by its provisions. If power had been given 
to either to exercise a discretion so vital vo 
the success of the scheme, as to varv the 
price of shares, it would have destroyed all 
confidence in the enterprise. The plaintiff 
seemed to have been convinced of this, from 
the plan adopted to receive from the com- 
pany the first bond for seven hundred and 
fifty thousand dollars, to give to the act an 
appearance of fairness on the books of the 
company. It is essential to the success of 
any entei-prise which involves the expendi- 
ture of money, that the contributors should 
be placed upon an equal footing in regard to 
the money paid. In this ease the plaintiff re- 
ceived in stock ?228,333 more than he paid 
for. This was a fraud on the stockholders 
who had paid in full for their shares. 

It is said the directors had power to secure 
the payment of loans, by moitgage on cap- 
ital stock. This is admitted. In the IGth 
section of the first act it is provided, that to 
secure the payment of money and the inter- 
est thereon, borrowed, "the directors may 
pledge, by mortgage or otherwise, their en- 
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tire road, fixtures, and eauipments, with the 
income and resources tbereof, togettier with 
the capital stock." 

Wbat was meant by the capital stock in 
this provision? Doqs it refer to tbe stock 
named in tbe cbarter, and for wbicb no sub- 
scription has been made? Sucb stock is a 
legal fiction. It is not in esse, and, as sucb, 
cannot be a subject of mortgage. Wbat se- 
curity under tbe mortgage could it afford? 
It is, at least, nothing more than a rigbt to 
subscribe for stock, wbicb is common to all 
persons; and evex*y one who does subscribe, 
confers a favor on tbe company. Tbe pow- 
er given to tbe directors to pledge tbe capital 
etock was, undoubtedly, intended to cover tbe 
capital stock, wbicb was owned by tbe stock- 
holders, and was property that might be 
mortgaged at tbe time. 

It is admitted that stock n.ay be sold on 
execution after judgment against a stock- 
holder, under tbe statute, or it may be sold 
-at auction, under tbe charter, for default of 
payment, at less than its nominal value. In 
either case the stock being property may be 
sold, as other personal property, for wbat it 
may bring. On a sale at auction, or execu- 
tion, nothing is sold but the interest of tbe 
stockholder, and the purchaser acquires only 
his right. 

If the stock has been paid for in part on- 
ly, the new owner must pay the install- 
ments required under the rules of tbe com- 
pany; and if be fail so to do, the stock may 
be again sold. The same rule of procedure 
applies where the stock is sold on execution. 
In neither case is it important that tbe stock 
should sell for the amount paid on it. If it 
sell for more it is the gain of the delinquent 
stockholder; if for less, it is bis loss. But, 
by the sale, the interest of the other stock- 
holders is not affected. If tbe stock has been 
paid in full, and it sell for half the amount 
so paid, the sale is valid and the interests of 
the other stockholders remain unaffected. 
Tbe stock, like other property, being subject 
to the claims of creditors, is liable to loss 
on forced sales. 

But such a procedure is altogether differ- 
•ent in principle from the act of taking sub- 
scriptions of stock. It is said there is noth- 
ing in the charter which prohibits tbe di- 
rectors from taking subscriptions of stock 
lor less than fifty dollars a share. 

No such provision was necessary. The du- 
ties of tbe directors are plainly pointed out 
in the charter, and as their powers were 
wholly derived from that instrument, it was 
not necessary to prohibit them from doing 
tbat which the charter did not authorize them 
to do. The charter fixed tbe rates at wbicb 
the shares should be subscribed. This is mat- 
ter of law, and is no more subject to the dis- 
-cretion of the directors, than it was to tbe 
•discretion of the commissioners, who first 
received subscriptions. 

From the authority given to tbe directors 
Tto sell "notes, bonds, scrip, and certificates 



for the payment of money or property, which 
the company had previously received, as do- 
nations, or in payment of subscriptions to 
the capital stock," above or below par, an 
argument is drawn tbat stock may be dis- 
posed of to subscribers for less than fifty dol- 
lars a share. It appears to me tbe provision 
authorizes an inference in confiict with the 
one drawn. If bonds, or other instruments 
for the payment of money, be transferred at 
less than their face, with legal interest on 
the entire sum, in payment for tbe money 
loaned, it would be usurious; and this was 
the reason for tbe above provision. Without 
it, tbe sale of the bonds, &e., would have been 
illegal. 

A certificate of stock was issued to tbe 
plaintiff for fifteen thousand shares, amount- 
ing to the sum of seven hundred and fifty 
thousand dollars, of wbicb only five hundred 
and twenty-one thousand six hundred and 
seventy-seven dollars were paid, which was 
less for theshares than tbe price fixed by the 
charter, by two hundred and twenty-eight 
thousand three hundred and three dollars. 
This sum, distributed among the share-hold- 
ers at the time of tbe transacrion, will show 
the loss they sustained; and if this be a cor- 
rect construction of the powers of the di- 
rectors, they may continue to reduce the 
price of stock, at every subsequent subscrip- 
tion, down to five or ten dollars a share, dis- 
tributing the loss upon prior stockholders. 
The last subscribers, at whatever rate, would 
stand on an equality as to future dividends, 
and in all other respects, with the previous 
subscribers for stock, who had paid in full 
for their shares. The injustice of such a 
scheme requires no demonstration. It is in 
conflict with the charter. 

[Such has been the depression of railroad 
enterprises in this country, that I can readily 
conceive many stockholders who have large- 
ly subscribed and paid for stock might be 
willing to sacrifice their stock to complete 
the road; and such a high and patriotic mo- 
tive, prompted by considerations of the pub- 
lie interests, is not to be condemned. But 
such an arrangement could only be carried 
out legally, if at all, by a voluntaiy acqui- 
escence, in the surrender of a part or the 
whole of his stock, by evei-y stockholder.] 2 

From the high character of the individuals 
who compose this company, I feel bound to 
say that in my judgment, their error lias 
arisen from a misconstruction of their corpo- 
i-ate powei-s. But tbe principles of law apply 
to the act, and not to the motive, where no 
moral turpitude is involved. I think the sub- 
scription of the plaintiff, as made, was void. 

[Whatever right the plaintiff may have 
against the defendant arises from the sale to 
him of tbe six hundred shares of stock in con- 
ti'oversy. The stock was to be transferred to 
the defendant on the payment of the note on 
which this suit is brought. Under the de- 

2 llfrom 15 Leg. Int. 404,] 
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murrei*, any defect in the plea is open to the 
objection of the plaintiflf. And he takes ex- 
ception to the averment of value in the plea, 
as it is laid undei* a videlicet, and is, there- 
fore, not material.] - 

The averment in the plea is that the di- 
rectors issued, or caused to be issued to said 
plaintiff, certificates for said fifteen thousand 
shares of said company's capital stock at fifty 
dollars a share* that is to say, at par value, 
dollar for dollar. 

2 [It is difficult to find, on a nice point of 
pleading, uniformity of decision. It is said 
that the office of a videlicet is to show that 
the ijarty does not undertake to prove the 
precise fact" alleged. But if the averment be 
material, he is obliged to prove it, though it 
be laid under a videlicet. Where the declara- 
tion stated an usurious agreement, on the 
14th of the mouth, to forbear and give day for 
payment for a certain period, but it was prov- 
ed that the money was not advanced till the 
16th, the plaintiff was non-suited; it being 
held bj Lord Mansfield at the trial, and aft- 
erward by the court in bank, that the day 
from whence the forbearance took place was 
material, though laid under videlicet. Steph. 
PL 294; Grim wood v. Barrit, 6 Term R. 460; 
Hardy v. Cathcart, 5 Taunt. 2. Mr. Stephens 
says in his Pleadings (page 294) all material 
facts must be truly laid, as a videlicet, in 
such a case, can give no help. There is a class 
of facts not going to the substance of the ac- 
tion, which may become material allegations, 
and must be proved; but such facts, when 
laid under a videlicet, need not be proved. A 
videlicet will not avoid a variance or dispense 
with the exact proof in an allegation of a ma- 
terial matter. It is admitted, when time is 
material, and an impossible time is alleged, 
the pleading is demurrable. But where a 
matei-ial averment is made under a videlicet, 
it does not disperse with the exact proof of 
the fact laid- The objection is that the 
averment of value in the plea, as to the stock, 
is material; but, being laid under a videlicet, 
it is not necessary to prove it on the trial, and 
therefore it is not material. If the averment 
be material, and it is laid under a videlicet, 
still it must be proved as laid, according to 
the authorities, and consequently, on demur- 
rer, it must be taken as true. As before re- 
marked, there are many things connected 
with the essential parts of a case which, if 
laid without a videlicet, must be proved, but 
which need not be proved if laid with a videl- 
icet.] - 

This action is in the nature of a bill in equi- 
ty for the specific execution of a contract, and 
the defendant may avail himself of any mat- 
ter in defense, which goes to impair or make 
void the contract. 

[In this view of tne case, it is proper to re- 
fer to the averment? of the ninth plea which 
the demurrer admits to be true. It is charged 
in that plea that the plaintiff entered into a 

2 [From 15 Leg. Int. 404.] 



corrupt agreement, through which he obtain- 
ed the certificate for fifteen thousand shares 
of stock from the company, at a sum neai 
one-third less than the price per share fixed 
by the charter; a^d that to induce the de- 
fendant to subscribe 'for the six hundred 
shares he represented himself to be the law- 
ful owner of sucL stock.] 2 

Whatever doubts may arise from the con- 
flicting decisions in the courts of England and 
of the United States, in regard to fraud, and 
whether certain transactions are fraudulent 
per se, or are only evidence of fraud, being 
void or voidable, there would seem to be lit- 
tle doubt of the cbai-acter of the case as made 
out in the plea, and which the demurrer ad- 
mits. The allegations of fraudulent acts by 
the plaintiff in the procurement of the stock, 
are coupled wit'i a want of power in the di- 
rectors so to issue it. 

[This case ip said to be similar to that of 
Schuyler's. On some points they are aUke; on 
others they differ. In Schuyler's case the 
stock of the railroad had all been issued. 
The certificate of stocK was a forgery, signed 
by the agent of the company, transferred to 
the bank on which the money was loaned^ 
The court held that the assignee of the cer- 
tificate took only the equitable right of the 
assignor, as a legal transfer could only be 
made on the books of the company; and as 
the certificate was forged, there was no equi- 
ty in the holder.] 2 

The subscription of stock by plaintiff fqr 
less than the price of the shares fixed in the 
charter, was voic', as against law and the 
power of the directors. But the stock pro- 
cured by the plaintiff was open for subscrip- 
tion, and from the bond executed to him by 
the company for seven hundred and fifty 
thousand dollars, convertible into stock, and 
which he converted into stock, the books of 
the company represented a fair and legal 
transaction; and in the hands of an innocent 
holder of the stock so issued, the company 
would, I suppose, he held liable. While the 
law clothes a corporation with the powers of 
an individual to make contracts, it gives to it 
no immunity to practice frauds upon in- 
nocent persons. But the defendant has never 
received the stock assigned to him by the 
plaintiff. It was assigned to him as stated 
in the plea, and left in the trust company, to 
be delivered on the payment of the note sued 
on. But on a discovery of the frauds alleged 
in the plea, he refused to pay the note, and 
the question now is, whether he shall be com- 
pelled to carry out the contract for the stock. 

If it be admitted that the defendant, on ap- 
plication to the company, or by legal coercioD 
could obtain a recognition of his right to the 
six hundred shares of the stock, on the books 
of the company, is he bound to take such a 
course? If on a full knowledge of the facts 
set up in his plea, the defendant takes the 
stock, he holds it subject to the right of the 
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stockholders, prior to the subscription of the 
plaintiff, to have it reduced to the charter 
value of the shares. This would take from 
him nearly one-third of his shares. 

The contract of the piaintifE is executory. 
He occupies a point which gives him the op- 
tion to pay the money, and carry out the con- 
ti-act, or to stand on the matters in bar. which 
he has set up in his plea. He has taken the 
latter ground, and it is for the court to say 
whether it is maintainable. 

[This stock was purchased from the plain- 
tiff by the defendant at less than its par 
value; but a stockholder may sell his stock 
at any price he may think proper. Such sale 
affects no one's interest but his own. In this 
respect it is like all other property over which 
the owner may exercise his discretion.] - 

The defendant seems to have done nothing 
to preclude him from the defense set up in 
liis plea, which stands admitted by the de- 
muiTer, and which, in my judgment, is a suf- 
ficient answer to the action. 

The demurrer is overruled. 

Consult Otter v. Brevoort Petroleum CJo., 50 
Barb. 247; also, Cases Nos. 4,956 and 13,569. 
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STURGES et al. v. VAN HAGEN. 

[6 Fish. Pat. Cas. 572; i 4 O. G. 579.] 

Circuit Court, N. D. Illinois. Oct., 1873. 

Patents— SoiT to Declarb Void— First Ixvent- 
OR— Form of Decree. 
1. Letters patent granted Isaac Van Ha- 
gen, April 25, 1871, for "improvement in ma- 
chines for punching and stamping metal," held 
to he null and void, and ordered to be can- 
celed and returned to the secretary of the in- 
terior. 

^2. Form of decree in declaring a patent void, 
and ordering the same canceled, under section 
58 of the act of July 8, 1870 [16 Stat. 207]. 

In equity. Final hearing on pleadings and 
proofs. Suit brought under section 58, act of 
July 8, 1870, by Frank Sturges, Oliver H. Lee, 
and William S. Potwin, assignees of Freder- 
ick M. Huntington, of his interest in the patent 
granted him September 3, 1872, for "improve- 
ment in machines for punching and stamping 
metals," No. 131,004, against Isaac Van Ha- 
gen, the patentee and owner of the patent 
gi'anted him April 25, 1871, for "improvement 
in machines for pressing and stamping sheet- 
metal," No. 114,068, to set aside the said pat- 

2 [Prom 15 Leg. Int. 404.] 
1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



ent granted Van Hagen. Van Hagen and 
Huntington had been employed at the same 
time in the shop of Sturges & Co., and both 
claimed to have then made the invention. Van 
Hagen applied for a patent, and received it in 
June, 1871. Afterward, Huntington applied 
for a patent on the same machine, was put 
into interference with Van Hagen, and was 
finally declared by the patent office, the first 
inventor, and a patent issued to him September 
3, 1872. The facts m relation to the interfer- 
ence are stated in the opinion of the commis- 
sioner, in the case of Huntington v. Van Ha- 
gen, 2 O. G. 116. After the grant of the pat- 
ent to Huntington, it was assigned to Sturges 
& Co., who brought suit to set aside the patent 
of Van Hagen. 

The following is the decree of THE COURT: 

This cause having come on to be heard upon 
the bill of complaint, answer, and replication 
herein, and the proofs, documentary and writ- 
ten, taken and filed in said cause, now, there- 
fore, on consideration thereof, and on motion 
of N. C. Gridley, counsel for complainant, it 
is ordered, adjudged, and decreed, and the 
court doth hereby order, adjudge, and decree, 
that the letters patent of the United States of 
America, No. 114,068, bearing date April 25, 
A. D. 1871, and issued to the said defendant, 
Isaac Van Hagen, be, and the same is hereby 
revoked, vacated, and declared null and void, 
and of no effect, and that the said defendant 
Isaac Van Hagen, be, and is hereby divested 
of all right and interest he had, under and by 
virtue of said letters patent, in and to the "im- 
provement in machines for punching and 
stamping metal," therein described. 

And it appearing to the court, from ad- 
missions of the parties made on the hear- 
ing, that said defendant is the sole owner 
of said patent, it is further ordered, adjudg- 
ed, and decreed that the said defendant, Isaac 
Van Hagen, do, within sixty days from the 
date hereof, surrender and deliver up to the 
clerk of this court the said letters patent 
No. 114,068. And thereupon the said clerk 
shall write with ink across the face of said let- 
ters patent the words, "Revoked, vacated, and 
declared null and void by the circuit court of 
the United States of America for the Northern 
district of Illinois," and shall then transmit 
the. said letters patent, so canceled, properly 
enveloped, to the "secretary of the interior of 
the United States of America, Washington, D. 
0." And it is further ordered, adjudged, and 
decreed that the record of the said letters pat- 
ent No. 114,068 be canceled, quashed, and an- 
nulled. 

And it is further ordered that the clerk of 
this court, after the expiration of sixty days 
from the date hereof, do transmit to the secre- 
tary of the interior, Washington, D. C, a cer- 
tified copy of this decree. 

And it is further ordered, adjudged, and de- 
creed that the said complainants do recover of 
the defendant their costs and disbursements 
in this suit to be taxed. 
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Case No. 13,571. 

STURGESS V. BANK OF CLEVELAND. 

(3 McLean, 140; i 1 West. Law J. 20T.] 

Circuit Court, D. Ohio. Dec. Term, 1842. 

Judgment — ^Lien' — When in Effect — Mortgage 
— Record — Onio Statute. 

1. A judgment has relation to the first day 
of the term, and from that time constitutes a 
lien on the lands of the defendant, which lie 
within the jurisdiction of the court. 

[Cited in Norfolk State Bank v. Murphy, 40 
Neb. 735, 59 N. W. 709.] 

2. A mortgage, under the act of 1831, takes 
effect only from the time it is left for record. 

3. The statute makes the recording of the 
mortgage a part of its execution. 

4. The mortgage first recorded, will create a 
IMiramount lien to one of prior date, which has 
not been recorded. 

5. The peculiar provisions of the statute, 
would seem to preclude an equitable mortgage, 
which had not been first recorded. 

At law. 

Swayne & Payne, for the lessor of plaintifC. 
Mr. Andrews, for defendant. 

BY THE COURT. The fee to the land in 
controversy being vested in one Vantine, he 
mortgaged it to the defendants on the Sth of 
.Tune, 1839. The mortgage was left for record 
the 2d of July following. Vantine still contin- 
ued to occupy the premises, after the mortgage, 
under a lease from the defendants. At July 
term, 1839, Sturgess obtained a judgment in this 
court against Vantine for $3,820. The court 
commenced on the first day of the month. 
An execution was issued on the judgment, 
which being levied on the premises in dis- 
pute, was sold to Sturgess, who holds the 
marshal's deed. At the time the judgment 
was entered, there was no notice of the 
mortgage, but plaintiff's counsel had notice 
of it before the levy and sale. 

On this statement of facts, the question 
arises, wliich of the parties have the prior 
lien. The 7th section of the act relating to 
the recording of deeds, of the fii'st of June, 
1S31, provides, "that all mortgages executed 
agreeably to the provisions of this act, shall 
be recorded. &c. and shall take effect from 
the time when the same are recorded. And 
if two or more mortgages are presented for 
record on the same day, they shall take ef- 
fect from the order of presentation for rec- 
ord; the first presented shall be the first 
recorded, and the first recorded shall have 
preference." [Laws 1831, vol. 29, p. 348.] 
This statute introduces a new principle as 
to mortgages. Prior to it. the recording of 
a mortgage operated only as a notice to sub- 
sequent purchasers, but under the statute 
the mortgage takes effect only from the 
time it is recorded. Before this, the instru- 
ment has no validity as a mortgage. This 
Is controverted by the defendant's counsel, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



who insists that siieh an instrument may 
take effect, as an equitable mortgage, before 
it is recorded. That even where a mortgage 
is defectively executed, still it may create an 
equitable lien against a subsequent purchas- 
er with notice. And that an unrecorded 
mortgage; under the above statute, must 
at least be considered of equal validity to 
one defectively executed. 

The case of Bank of Muskingum v. Car- 
penter, 7 Ohio, 21, which was in chancery, 
arose on a mortgage, dated in 1810, which 
had but one witness, the statute requiring 
two; but being prior to the judgment, under 
which a lien was asserted, was held to create 
a prior and equitable lien. The act of 1831 
could have had no effect upon that instru- 
ment. In Magee v. Beatty, 8 Ohio, 390, 
which was also in chancery, the question 
was raised whether a mortgage of a date 
prior to the judgment, though not recorded, 
created a paramount lien. The mortgage 
was left for record with the recorder before 
the judgment, and the judges divided on the 
point whether that, under the act of 1831 
created a lien. In 1838 an act [Gen. Laws 
Ohio, vol. 3G, p. 62] was passed declaring that 
the lien commenced, under the act of 1831, 
from the time the deed was left for record. 
This, in the opinion of the two judges who 
gave a different construction to that act, 
removed the difficulty. If the declaratory 
act gave a different construction to the act 
of 1831, from that which its words required; 
and created a lieu under that act which did 
not before exist, it is very clear that effect 
could only be given to the declaratory act 
from its passage. But there would seem to 
be little doubt that the true construction of 
the act of 1831, created a lien from the time 
the deed was left for record. In doing this 
the mortgagee did all he <;ould do, and all 
the law required of him, to constitute no- 
tice. 

In this case the judgment, having relation 
to the first day of the term, created a prior 
legal lien to the mortgage, which was left 
for record the day after, and the question is 
whether the mortgage having been signed 
some days prior created an equitable lien. 
At the time the judgment was entered the 
plaintiff had no notice of the mortgage, but 
he had notice before the levy and sale. The 
act of 1831 declares that the mortgage "shall 
take effect from the time it shall be record- 
ed." It cannot, therefore, as a mortgage, 
take effect before it is recorded. And if the 
effect depends upon the recording of the in- 
strument, the recording of it is a part of its 
execution. That the legislature have the 
power to prescribe the form of a deed, and 
say when it shall take effect, is undoubted. 
This view excludes the notion that an unre- 
corded mortgage may create an equitable 
lien, under the above act. The act declares 
that the mortgage "first presented shall be 
first recorded, and the one first recorded 
shall have preference." Now suppose the 
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junior mortgage shall be first presented and 
recorded, shall it not have the preference? 
The statute so provides, and this excludes 
any equitable lien under the mortgage prior 
in date, but not recorded. There would seem 
to be no fallacy in this construction of the 
act. 

The case of Lake v. Doud, 10 Ohio, 415, it 
is insisted is in opposition to this construc- 
tion. It is true the court in that case say, 
"this although not a legal, is an equitable 
mortgage, and may be enforced in equity; 
and -will be preferred when of prior date to 
a subsequent judgment." And the court re- 
fer to the above cited case of Bank of Mus- 
kingum V, Carpenter as sustaining the posi- 
tion stated. Now on general principles this 
view is correct, but it is not sustainable un- 
der the act of 1831. And the court seem not 
to have adverted to the peculiar provisions 
of that act But the case did not turn on 
that point. The deed which was set up 
against the mortgage the court say, "could 
not have been executed in good faith, and 
that it was fraudulent and void as to cred- 
itors and subsequent purchasers." 

There is no difference between a general 
and special lien, which can affect this ques- 
don. Equity, in a proper case, would direct 
a prior general lien to be first asserted 
against any property not included in the 
special lien, in order that both liens might 
be satisfied. A general lien is a charge on 
all the real estate of the party, and a special 
lien only on the part specified. Each lien is 
equally good from its date, and no other 
preference except that which rises from pri- 
ority can be given. 

In the case under consideration, the judg- 
ment having been entered one day before 
the mortgage was left for record, has the 
prior and paramount lien. Judgment for the 
lessor of the plaintiff. 

[NOTE. In 1840 the Bank of Cleveland was 
plaintiff in a bill of equity against Sturgess and 
others to enjoin the latter from selling on exe- 
cution the property of Vantine in satisfaction 
of the judgment obtained against Beebee, Van- 
tine, and others. The application for an injunc- 
tion was overrnled. Case No. 861.] 
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STURGESS et al. v. GARY et al. 

[2 Curt. 59.] 1 

Circuit Court, D. Slassachusetts. Oct. Term, 
1854. 

AVEIIAGE— VOLUNTARV BEACniN'O — SELECTIOX OP 

Place. 

1. A court of equity has jurisdiction to take 
an account of a general average loss, and de- 
cree contribution among those entitled to re- 
ceive and bound to pay. 

2. If a vessel, at anchor, is dragging towards 
the shore in a gale, but is in imminent danger 
of beating to pieces on rocks before reaching 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.]. 
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the shore, and to avoid this danger the mas- 
ter voluntarily slips the cables and allows the 
vessel to be thrown on the beach, whereby the 
cargo is saved, this is a general average loss, 
though no selection was made of a place of 
stranding. 

[Cited in Shoe v. Low Moor Iron Go. of 
Virginia, 46 Fed. 128.] 

[Cited in Emery v. Huntington, 109 Mass. 
436.] 

This bill in equity was filed by [Lathrop 
L, Sturgess and others] citizens of the states 
of New York and Connecticut, owners of 
the bark Vernon, and certain insurance com- 
panies incorporated by laws of New York, 
and doing business in that state, against 
[Thomas G. Gary and others] the owners of 
the cargo of the bark, citizens of the state of 
Massachusetts, to obtain an adjustment of 
a geneml average loss and payment, by the 
defendants, of their contributory shares. 

The ease made in the bill was, in substance, 
as follows:— "Your orators allege that on the 
tenth day of February, A. D. eighteen hun- 
dred and fifty-three, the said Sturgess, Clear- 
man, George Bulkley, and Walter Bulkley, 
were owners of a certain vessel— a bark 
called the Vernon— and that the said several 
corporations were insurers thereon, to the 
full amount of her value, against the perils 
of the seas, and other perils in the policies 
of insurance mentioned; that on the tenth 
day of February, said vessel was laden with 
a' cargo of cotton and merchandise, owned 
by, and consigned to, the said several de- 
fendants, as appears by the bills of lading, 
here in court produced, and made a part of 
this bill; that on said tenth day of Feb- 
ruary, said vessel set sail and departed from 
Appalachicola, in the state of Florida, bound 
for Boston aforesaid; that on the night of 
the first day of March then next ensuing, 
said vessel was in Massachusetts Bay, in a 
heavy gale, and was driven with great force 
and violence on to a rock, and, after strik- 
ing for some time, beat over into deep water; 
that then both anchors were let go with 
about thirty fathoms of chain, when breakers 
were discovered under the stern; that said 
vessel rode at her anchors till daylight, drag- 
ging a little every time she struck,— at day- 
light it was discovered that said vessel was 
inside some of the Cohasset rocks, so called; 
that about nine o'clock a. m., said vessel 
commenced to drag and strike very heavily, 
when more chain was payed out to prevent 
her stern from striking on a rock; that said 
vessel was thrown with great force and vio- 
lence on the rocks, beat over, and was ex- 
posed to the full fury of the sea, which struck 
heavily on her broadside; that said vessel 
was then, and the cargo on board of her, 
was also in imminent danger of being totally 
lost and destroyed by the action of the wind 
and sea; and that the master thereof, after 
consulting with his officers, deemed it ex- 
pedient for the safety of said vessel and 
cargo and the lives of those on board, to slip 
the cables and run her ashore; that, accord- 
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ingly, the cables were slipped, and the ves- 
sel run ashore on to the beach. Your ora- 
tors further allege that, afterwards, the cargo 
on board said vessel was safely landed and 
delivered to the said defendants respective- 
ly, and that the said vessel was afterwards 
got off, and the damage occasioned by her 
being so voluntarily stranded, repaired. Your 
orators fuilher allege that said vessel, her 
freight and cargo, were in imminent danger, 
and would, in all probability, have been total- 
ly lost, if the cables had not been slipped, and 
said vessel run ashore as aforesaid; and that 
by the said voluntary stranding, the same 
were saved and preserved to the respective 
owners thereof. Your orators further allege 
that by the said voluntary stranding, great 
damage was done to said vessel, and heavy 
expenses incurred in consequence thereof, 
and in getting her off and repairing said 
damages, and that the owners of said vessel 
are entitled to demand and receive of the 
owners of her cargo their respective propor- 
tions of the damage, loss, and expenses so 
incurred, — the same being a sacrifice made 
and incun-ed by the owners of said vessel 
for the common benefit of the vessel, cargo, 
and freight, and all interested therein. Your 
orators further show that in consequence of 
the damage suffered by said vessel as afore- 
said, the owners thereof abandoned the same 
to the said corporations, the insurers thereon, 
and that said corporations accepted said 
abandonments, and paid the sums by them 
respectively insured, and thereby became as- 
signees of, and subrogated to, all the rights 
of the owners of said vessel, to demand and 
receive a contribution from the owners of 
the said cargo, for the damages, losses, and 
Expenses so incurred for the general benefit. 
Your orators further show that on the thirti- 
eth day of July last past, they caused to be 
prepared a general average adjustment, show- 
ing the amount of the losses, damages, and 
expenses incurred by reason of the said vol- 
imtary stranding, and of the apportionment 
thereof upon the said vessel, her cargo and 
freight, and the several owners thereof, and 
that by said adjustment it appeared that the 
said Thomas G. Gary ought to pay the sum 
of three thousand and seventy-two dollars 
and seventy-six cents; the said Pliny Cut- 
ler, the sum of thirteen hundred and sixty- 
eight dollars and sixty-nine cents; the said 
Goddard and Prichard, the sum of six hun- 
dred and seventy dollars and fifty-four cents; 
the said Charles H. Mills and Company, the 
sum of twentj'-seven hundred and sixty-eight 
dollars and one cent; the said O. Eldredge 
and Company, the sum of eight hundred and 
thirteen dollars and thirty-eight cents; the 
said George Howe, the sum of twenty-three 
hundred and fifty-four dollars and twelve 
cents; and that the said William Amory is 
entitled to receive the sum of ninety-one dol- 
lars and ninetj'-nine cents, as will appear by 
reference to said adjustment, here in court 
to be produced, and said several defendants 



were then respectively requested to pay the 
sums from them due as aforesaid." 

The answer admitted: "That, as they are 
informed and believe, in the early part of 
March, said bai-que, in the comse of her said 
voyage, was overtaken in Massachusetts Bay 
by a heavy gale or violent storm, accompa- 
nied with snow, hy means of which she was 
in the night time driven with great force and 
violence upon, over, and into the midst of 
ceitain rocks, called the Cohasset rocks, on 
the coast of Massachusetts; that upon at- 
tempting to anchor her, whilst in this situa- 
tion, it was found by those on board that her 
anchors would not hold, and after beating 
for some time upon the rocks, dragging her 
anchors, she was, by the violence of the 
storm, forced upon the shore and involun- 
tarily stranded; that if, as alleged in said 
bill, her cables were slipped, of which these 
defendants are wholly ignorant except as in- 
formed by said bill, it was only, as they 
are informed and believe, when dragging her 
anchors, she was driving broadside on with 
great force and violence upon the rocks, and 
exposed to the full fury of the sea, and when 
it was ascertained, that she must inevitably 
be beaten to pieces upon the rocks or strand- 
ed by the irresistible force of tjie winds and 
waves. And these defendants wholly deny 
that the stranding of said vessel was, to the 
best of the information and belief of these 
defendants, in any degree the effect of the 
agency of her master and crew, and that any 
sacrifice was by them made of said vessel, 
for the sake of the cargo of these defendants 
on board, and aver that, from the aforesaid 
perils of the sea, said vessel was and would 
have been cast on shore or beat to pieces on 
the rocks and wholly lost, notwithstanding 
all efforts of those on board, and, without the 
alleged act of slipping the cables attached to 
the anchors of said vessel, as stated in said 
bill. And these defendants admit that after- 
wards, said vessel, so involuntarily driven 
and forced on shore as aforesaid, was, as they 
are informed and believe, fortunately got off 
and repaired; and that the goods of these de- 
fendants laden on board said vessel, were 
landed and delivered to them respectively; 
but aver that a considerable portion of said 
goods was damaged, and their value thereby 
greatly impaired. by the common perils and 
injm'ies to which they were subjected, as 
well as said vessel. And these defendants 
further admit, that on or about the thirtieth 
day of July last past, the complainants caus- 
ed to be prepared a general average adjust- 
ment, showing the amount of the losses, dam- 
ages, and expenses incurred by reason of the 
injury to, and repairs and getting off of said 
vessel, and A the apportionment thereof up- 
on the said vessel, her cargo and freight, and 
the several owners thereof, and demanded of 
these defendants the several sums therein 
and in said bill set forth as the contributory 
shares of hese defendants respectively, to- 
wards said losses, damages, and expenses; 
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but whetber said general average adjustment 
Is upon the theory that these defendants, as 
owners of the said cargo, are bound to con- 
tribute to said losses, damage, and expenses, 
well and properly made up, these defendants 
do not know, being wholly ignorant of the 
value of said vessel and freight, the amount 
of said damages, losses, and expenses, and 
not being satisfied with the value affixed to 
their said cargo, or the allowance thereon 
made for sea-damage thereto; but these de- 
fendants then refused and now refuse to 
pay the whole or any part of the said sums 
then and now demanded of them, on the 
ground that said damage, losses, and expen- 
ses, were not incurred by any voluntary sac- 
rifice of said vessel for the safety of their 
said goods on board her laden, but were oc- 
casioned remotely and immediately by the in- 
evitable and irresistible force of the winds 
and waves," 

The master, Christopher Fay, testified as 
follows:— "I was master of the bark Vernon, 
from Appalachicola to Boston, in February, 
1853. "We got into Massachusetts Bay on the 
last day of February. March first commen- 
ced with fresh breezes and snow. At two, p, 
m., made Nauset Beach, and run along the 
beach. At four, p. m., off Cape Cod, double 
reefed the topsails, and reefed the foresail, 
furled the mainsail and topgallant-sail. At 
five, p. m., Cape Cod. light bore south-west, 
about seven miles distant. Steered west- 
north-west until ten, p. m., made a light 
bearing west-south-west, hauled up to north- 
west, but finding the water shoaling, hauled 
up north-by-west. "Wind at this time hauling 
to the eastw^ard, braced up sharp and com- 
menced making sail, when broken water was 
seen on the lee bow; put the ship in stays, 
but she refused to come round. The topsails 
were braced sharp back, but before she got 
stern way on her she struck, and after strik- 
ing for some time, beat over into deep water. 
Let go both anchoi-s, and when thirty fath- 
oms of chain was paid out, breakei-s were dis- 
covered under the stern. We rode until day- 
light, dragging a little every time she struck. 
At daylight, foimd we were inside of some 
of the Cohasset rocks; a ship ashore about 
two miles to the southward, and another to 
the eastward. At nine, a. m., the ship com- 
menced to drag and strike very heavy; paid 
out on the chain, to keep her stern from 
striking on a rock. For the safety of the 
ship and cargo, and lives on board, slipped 
both chains, and let her come in on the beach. 
At eleven o'clock, I communicated with the 
shore. At noon, launched the life-boat over- 
board, and got a line from the ship to the 
shore, to land the crew, who kept watch on 
the beach all night. Previous to slipping the 
chains, the vessel was thrown with great 
force and violence on the rock, beat over, and 
lay e3i)0sed to the fury of the sea, striking 
heavily on her broadside; and fearing that if 
we held on in this position by her anchors, 
she would go to pieces, I concluded, after 



consulting with the oflacers, for the preserva- 
tion of the cargo, vessel, and lives of all on 
board, to slip the chains and let her go on 
the beach. After procuiing assistance from 
the shore, they proceeded to land and save 
the cargo and materials of the vessel. If I 
had held my anchors, the ship, in all human 
probability, would have gone to pieces. My 
judgment n^as, that by slipping my chains 
and making sail on the ship, we should prob- 
ably be able to save ourselves, the ship's 
materials, and cargo. We had no pilot, and 
no opportunity of getting one. I had lights 
set, and set off rockets and blue lights sev- 
eral times during the night,— the signals 
usually used for pilots. I had no idea of 
saving the ship, but only the materials of 
her, at the time I slipped." 

Interrogatory for defendants: Q. "How far 
were you from the beach when you slipped?" 
A. "I should judge five or six cables lengtli 
from the beach. It was not blowing very 
heavy at the time, but there was every ap- 
pearance it would. There was a heavy sea 
running, and the wind was right on shore. 
There was no way of getting out, either on 
one tack or the other. I consulted my offi- 
cers; we slipped our cables between ten and 
eleven in the forenoon. I considered the ves- 
sel would be lost, whether we slipped or not. 
There were not many people on the beach. — 
only ten or twelve. We got ashore in our 
own boat. There was a vessel ashore each 
side of us. They called it Scituate Beach 
where we got ashore, to the southward of the 
Glades." 

The testimony of the master was, in aU par- 
ticulars, confirmed by that of the mate. 

Mr. Choate and F. C. Loring, for complain- 
ants. 
Mr. Fletcher, contra. 

CURTIS; Circuit Justice. This is a suit 
in equity, brought by tne owners and under- 
writers of the bark Vernon, against the own- 
ers of the cargo of that vessel, to obtain from 
the latter contribution in general average. 
The material facts are, that the bark, hav- 
ing a cargo of cotton and other merchan- 
dise on board, belonging to the defendants, 
and bound to Boston, came into Massachu- 
setts Bay, and on the night of the first daj' of 
March, 1853, in a heavy gale of wind got 
on to the Cohasset rocks, let go both an- 
chors and rode till daylight, striking occa- 
sionally, and dragging a little every time she 
struck. In the morning the vessel began 
to strike more heavily, dragging at the same 
time, and soon after was thrown witli great 
violence on a rock, beat over and lay ex- 
posed to the fury of the sea, striking heavily 
o*n her broadside; and the master, fearing 
that if the vessel held on by her anchors in 
that position, she must go to pieqes, after 
consulting with his officers, concluded, for 
the preservation of the cargo and lives on 
board, to slip the chains, and let her go on 
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the beaeli. This was clone, and the result 
was that the ves^eI and cargo were both 
saved, though both were damaged, and a 
heavy expense incurred to get the vessel off. 

These are the facts, as testified to by the 
master and mate, who are the only witnesses. 
And the question is, whether they present a 
case for contribution by the cargo, in gen- 
eral average? 

The requisites of such a claim are, a com- 
mon peril, a voluntary sacrifice to avert that 
peril, and present spfety from that peril 
thereby attained. That a common peril was 
impending ovei this vessel and cargo, as 
well as the lives of those on board, cannot 
be doubted. The danger was, that the bark 
would beat tc pieces on the rocks, while 
holding on by her anchors. And the sacri- 
fice made was, lo cast the vessel on the 
beach. This was voluntary, for the chains 
were purposely slipped, with the design to 
have the action and force of the sea drive the 
vessel ashore; which was done. There was, 
therefore, a voluntaiy sacrifice of the ves- 
sel, bj"" casting hei on the beach, and the 
cargo was thereby saved from the peril, then 
impending over it. of being washed out of 
the vessel wheu dashed to pieces on the 
rocks. It was aigu^d that the vessel was 
dragging ashore when the cables were slip- 
ped; and that act only hastened the strand- 
ing, without in any manner modifying it; 
and that therefore this case was distinguish- 
able from those Id which the master, by 
making sail on nis vessel, had selected a 
place of stranding, less dangerous than the 
mere action of the wmd and sea would have 
carried the vessel upon. But this argument 
loses sight of the di^^tinction between the 
peril of going to pieces, while holding on by 
the anchors among the rocks, and the peril 
of stranding on the beach. The vessel was 
dragging her anchors towards tlie shore; but 
she was also lying on her broadside among 
rocks, striking heavily, and exposed to the 
fury of the sea. Though dragging towards 
the shore, the danger was, that she would 
go to pieces before reaching it. This was 
the immediately impending peril; that of 
stranding on the beach was more remote, 
and practically it was very different, as the 
event proved This last peril the master 
elected to encounter, to avoid the first. It is 
quite true that the vessel, as well as the 
cargo, were in more danger of destruction, 
while at some distance from the shore, and 
beating on the rock&, than by going on the 
beach. And that, in some sense, it cannot 
be said the vessel was sacrificed, when she 
was relieved from the greater peril by be- 
ing stranded. But m the sense in which this 
word is used in the law of general average, 
the stranding of the vessel was a sacrifice. 
The fact, that the peril impending over the 
ship and cargo would have destroyed both, 
if not averted, so far from being inconsist- 
ent with a claim of this kind, is a necessaiy 
prerequisite to the voluntary act of the mas- 



ter; and what is denominated a sacrifice 
means, not that its subject is destroyed, or 
even subjected to a greater danger than it 
was already in, but that it is selected to 
suffer alone, and thus avert the common 
peril. In support of these vieAvs, it is nec- 
essary only to refer to the two cases of Co- 
lumbian Ins Co. V. Ashby, 13 Pet. [38 TI. S.l 
331, and Barnard v. Adams, 10 How. [51 U. 
S.] 270. It is impossible to distinguish the 
first of these cases from that at bar. In 
that case, the vessel dragged her anchors in 
a gale, struck on a shoal, thumped so heavi- 
ly that the vessel was in danger of going to 
pieces while holding on by her anchors, and 
the master slipped his cables and mu her 
ashore. The vessel was lost, the cargo saved. 
This was adjudged to be a case of general 
average contributi in. The fact that the ves- 
sel was lost was urged in opposition to the 
claim. "Quia nihil contributur .nisi salvil 
nave." Tht court held otherwise. In the 
case at bar the vessel was saved; but the 
right to contribution does rot depend on the 
amount of damage done by the stranding. 
My opinion is, that the complainants have 
a claim for contiibution, and no doubt is 
felt that there is jurisdiction in equity to 
enforce it. 1 Story, Eq. Jur. § 490; Abb. 
Shipp. 507; Doane v. Keating, 12 Leigh, 391. 

[Reference was made to a master, and, upon 
the coming ir of the report, one exception was 
taken, which was allowed. Case No. 13,573.] 



STURGIS, In re. See Case No. 13,565. 



Case ]Sro. 13,573. 

STURGIS et al. v. GARY et al. 

[2 Curt, 382: i 18 Law Rep. 387.] 

Circuit Court, D. Massachusetts. May Term, 
1855. 

AvEUAGE— Commission to SniP-OwNER— Local 
Usage. 

1. The rule laid down in Barnard v. Adams, 
10 How. [51 U. S.] 270, that the ship-owner is 
entitled to a commission upon the amount con- 
tributed for in general average, is not founded 
on a local usage, but upon the law^ merchant; 
and a particular local usage in contravention 
thereof is not binding on those, who have en- 
tered into no contract with reference to such 
usage. 

[Cited in brief in Howard v. Great Western 
Ins. Co., 109 Mass. 387.] 

2. The right to receive contribution in gen- 
eral average is not founded on contract, but 
in a principle of equity. 

[Approved in Ralli v. Troop. 157 U. S. 386. 

15 Sup. Ct. 666.] 
[Cited in Marwick v. Rogers (Mass.) 39 N. 

B. 781.] 

[This was a bill in equity by Lathrop li. 
Sturgis and others against Thomas 6. Gary 
and others to obtain contribution in general 
average. It was held that the complainants 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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had a claim, and reference was liad to a mas- 
ter. Case No. 13,572. The cause is now heard 
on exceptions to the master's report.] 

F. O. Loring, for exception. 
R. Fletcher, conti'a. 

CURTIS, Circuit Justice. At the last term, 
the complainants liad a decree, that they were 
entitled to contrihution from the respondents, 
towards a general average loss, and the cause 
was refeiTcd to a master to take an account, 
and report the several sums to be contributed 
hy the defendants. [Case No. 13,572.] He 
has now made his report, and one exception 
has been taken thereto; which raises the ques- 
tion whether the owners of the vessel are en- 
titled To charge, among the items to he con- 
tributed for in general average, a commission 
of two and one half per centum on the amount 
of the general average loss, to he paid to the 
owners of the vessel and freight, as a compen- 
sation for collecting the contributory shares. 
This charge was disallowed by the master, 
iipon the ground that the decision of the su- 
preme court of the United States in Barnard 
V. Adams, 10 How. [51 U. S.] 270, allowing a 
similar charge, rested upon a local usage in 
New York, and that it appeared in evidence be- 
fore him that the usage in Boston was, not 
to allow such a chai*ge. The language of Mr. 
Justice Grier, in delivering the opinion of the 
court in that case, is susceptible of the inter- 
pretation put upon it by the master, and the 
statement of the case in the printed report does 
not show how the point arose, or upon what 
facts it came before the court. I have pro- 
cured a copy of the record, and find that at the 
trial in the circuit court no evidence of any 
usage, local or general, was offered; that 
the presiding judge instructed the jury, as 
matter of law, that the charge was correct, 
and that this instruction was excepted to. The 
supreme court sustained this ruling. I must 
take it therefore to be settled, by an authority 
which is binding on this court, that under the 
general law merchant the ship-owner has the 
right to make this charge, and upon this state 
of the law, a question, not without difiiculty, 
arises in this case; it is whether the local 
u«ige in Boston, not to allow such a charge, 
can control the rights of these complainants. 

There is no doubt that contribution is to be 
made, and the items which form the amount 
to be conti-ibuted, are to be ascertained and al- 
lowed, according to the law of the place where 
the adjustment is required by law to be made, 
which in this case was Boston, the port of des- 
tination. But does a local usage of that par- 
ticular port, in opposition to the general rule 
of the law merchant, fonn one of the legal 
rules for adjusting a general average loss at 
that port? Local usages sometimes have a 
binding effect, even when they are not in con- 
foi-mity with general rules of law, provided 
they are not unreasonable in themselves. But, 
this effect is allowed to them, upon the ground 
that parties have the right to renounce the ben- 
23FED.OAS.— 21 



efit of a rule of law, and to contract in refer- 
ence to a different rule; and where the usage 
is so general that the paities must be presumed 
to have contracted in reference to it, or where 
it so aflEected the subject-matter of the con- 
tract,' that both were reasonably bound to 
know the usage, their- consent to be bound by 
it and to waive the rule of law is implied in 
many cases. But these, so far as I know, are 
all cases of contract; and I cannot understand 
how the necessary foundation of a presumed 
consent, can be laid in any other case. But 
this right to contribution does not arise from 
contract. It deptjuds upon a principle of nat- 
ural justice, that they who have received a 
common benefit from a sacrifice voluntarily 
made by one engaged in a common adventure 
should unite to make good the loss which that 
sacrifice occasioned- Emerigon says (volume 
1, p. 587): "Equity requires that they whose 
effects have been preserved by the loss of an- 
other's merchandise, should contribute to the 
damage," and he cites a passage from the Di- 
gest which places the right solely upon the 
ground of its equity. In Deering v. Earl of 
Winehelsea, 2 Bos. & P. 270, 1 Cox, 318, Lord 
Chief Baron Eyre examined this subject of 
contribution with much abihty, and came to 
the conclusion that "the bottom of contribu- 
tion is a fixed principle of justice, and is not 
founded on contract." So Mr. Justice Stoi-y 
has declared (1 Stoi-y, Eq. Jur. § 490), speak- 
ing of general average; "The principle upon 
which this contribution is founded, is not the 
result of contract, but has its origin in the 
plain dictates of natural law." This being so, 
I cannot perceive upon what ground I can de- 
clare that these complainants have consented 
to waive the benefit of a rule of law, which I 
must consider exists in Boston, as well as in 
New York, and all other ports in the United 
States. It is true, this rule is said by the su- 
preme court to rest upon the usage and custom 
of merchants and average brokers. But the 
same might be said of a large part of those 
rules oJE the commercial law which are as well 
settled and as constantly administered by the 
courts, as any statutes enacted by the le^s- 
lature. It seems to me also, that if, as the 
supreme court declare, it is a duty thrown on 
the ship-owner, by the common disaster, to 
collect and pay the contributions, a usage not 
to indemnify him for discharging this trouble- 
some duty, would not be consistent with the 
principle which requires contribution to be 
made; and it would be difiicult to sustain its 
reasonableness. See Eager v. Atlas Ins. Co.^ 
14 Pick. 141; Gallatin v. Bradford, 1 Bibb, 
205); Kendall v. Russell, 5 Dana, 501; Jordan 
V. Meredith, 3 Yeates, 318. 

It was urged that a commission of tn^o and 
one half per cent, on the whole amount of the 
general average contributions, to be paid in 
every case, was a disproportional, and in many 
cases would be an excessive charge. This may 
be sometimes true, as it is sometimes true in 
all business in which a fixed rate of commis- 
sion is paid pro opere et labore. But the prac- 
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tiee of mercliants to make and receive compen- 
sation for services by a fixed rate of commis- 
sion is almost universal, and must be deemed 
to tie on tlie whole, just and equal in its gen- 
eral operation, or it would not have thus ob- 
tained. It may be added also, that it has been 
adopted by the legislation of this coimtry in a 
great many cases. 

It was also objected, that in the adjustment 
presented to the master by the complainants, 
this charge was set down as to be allowed to 
the complainants' agents. It was explained, 
that the complainants, residing in another 
state, did not personally attend to this busi- 
ness, but employed agents to do it for them, 
and this was the reason of the form of the 
charge. It does not seem to me that the form 
is important. The allowance is to be made to 
the complainants for their services; if they 
choose to specify, when they claim it, that 
these services were rendered by them through 
agents, and, therefore, ask that it may be al- 
lowed for the services of tlieir agents, instead 
of saying for their own services through their 
agents, there is a deviation from the true form, 
but the substance is not materially wrong. 
, The exception to the master's report must be 
allowed, and the report corrected by adding 
this item. 



Case No. 13,574. 

STURGIS T. COLBY. 

[The case reported under above title in 18 
N. B. B. 168, is the same as Case No. 13,566.] 



Case No. 13,575. 

STUBGIS V. The EDWABD. 

[N. Y. Times, Feb. 5, 1863.] 

District Court, D. New York. Feb. 5, 1863. 

Salvage— CoKTKACTS — Excessive Compensation 
— Seuvice. 
[1. Salvage contracts will be set aside not 
merely in case of fraud or extortion, but where 
the compensation is excessive.] 

[2. A contract to pay $2,000 for towing a bark 
which had lost her rudder from her place of 
aJichorage off the Highlands below Sandy Hook, 
where she was in no immediate danger, to New 
York, held to be so excessive, as to require the 
tinnulment of the contract. The court, how- 
ever, considered it a salvage service, and al- 
lowed ?1,000, being the amount which the mas- 
ter first offered to pay.] 

[This was a libel by Bussell Sturgis against 
the bark Edward to recover for salvage serv- 
ices performed under contract] 

Benedict, Burr & Benedict, for libelant. 
Piatt, Gerard & Buckley, for claimants. 

BY THE COURT. On the morning of the 
4th of November, 1861, the bark Edward was 
lying at anchor off the Highlands below 
Sandy Hook. She had been on a foreign 
voyage, and was bound into the port of New- 
York. In coming into the neighborhood of 
the Highlands, the wind blowing fresh to the 



eastward, she crossed a shoal, touched bot- 
tom, and carried away her rudder, breaking 
or pulling out the hanging gear attached to 
the stern-post. She had no means of steer- 
ing, and it does not appear that those on 
board could repair or supply the loss. The 
wind had shifted to the westward, and was 
blowing off shore. She lay at anchor in 
three or four fathoms of water, in this help- 
less condition, but in no imminent danger. 
She had sent a small boat, with the mate, to 
Sandy Hook for aid, which was met by the 
libelant's tug, the Achilles. While the Ed- 
ward lay in this condition, with a signal of 
distress flying, she was sighted by the Achil- 
les sevei-al miles off, the latter being in that 
vicinity, in the couree of her regular busi- 
ness, as a tug, looking for a tow. She bore 
down for the Edward, and on coming close 
to her, the captain of the Achilles inquired 
of the captain of the Edward if he wanted 
any assistance. He replied that he did, and 
inquired what he would charge to take him 
to New- York. After some conversation be- 
tween the captains about the value of the 
Edward, in which the captain of the latter 
said -she was worth $7,000 or $8,000, or that 
her owners had been offered that sum for 
her previous to- her last voyage, the captain 
of the Achilles offered to take her to New- 
York for $3,000, The captain of the Edward 
offered $1,000. Finally, after some further 
conversation between them, the captain of 
the tug said he would not take the Edward 
up for less than $2,000. This sum the cap- 
tain of the Edward agreed to pay, and upon 
these terms the hawser was put out, and the 
bark towed to New- York. During this con- 
versation another steamtug was in sight, and 
the captain of the Achilles called the atten- 
tion of the captain of the Edward to that 
fact, and told him if he did not want the 
Achilles he could take the other tug, to 
which the captain of the Edward made no 
reply. The towing was done in the usual 
way, only with a longer line than is common, 
owing to the absence of any steering appa- 
ratus on the bark. The time occupied in the 
towage was not longer than is usual in tow- 
ing vessels by this tug from that point The 
Achilles is a large and powerful tug, built 
and manned at great expense. The bark 
was afterward sold for $4,000. 

Although the Edward was in no immedi- 
ate danger, as already stated, yet it was haz- 
ardous for her to lie there in her helpless 
state. An easterly blow of any severity 
would have compelled her to pay out the 
whole length of her chain in order to hold 
hei', and her pilot testifies that this would 
carry her stem into the surf. She was an 
old vessel, and would have probably gone to 
pieces, if she had thumped much on the bot- 
tom, in a rougb sea like that she would have 
encountered in the shoal water where she 
lay, with a strong easterly wind. Under 
these circumstances, with another tug in 
sight of her flag of distress, no doubt ready 
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to compete for the job, the captain of. the 
Edward, with his crew and a Sandy Hook 
pilot on board, deliberately entered into the 
contract upon which this libel is founded, 
and by the express terms of which the tug 
was to receive ?2,000 for the service render- 
ed in towing the bark to New- York. 

The sum stipulated to be paid was not only 
out of all proportion to the actual service 
rendered,, but was greatly in excess of that 
demanded by^ any probable contingencies 
likely to be encountered in its performance. 
I have had some doubts whether this con- 
txtict ought to be disturbed, for there does 
not appear to have been any fraud or extor- 
tion on the part of the captain of the tug; 
and it is somewhat questionable whether the 
court is called upon to relieve the ownei-s 
of the Edward from the effect of the folly 
and stupidity of her master. But on the 
whole, the language of the decisions seems to 
hold not only that such contracts must be 
free from fraud and extortion, but also that 
the consideration should not be excessive. 
The consideration of this contract was cer- 
tainly excessive, and yielding to the force 
of the decided cases, I hold that the agree- 
ment must be disregarded. . 

I think this was a case of salvage, and 
therefore to be liberally rewarded; and as 
the captain of the Edward volunteered to 
offer $1,000 for the service, and that service 
was successfully performed, I award that 
sum, with costs. Let a decree be entered ac- 
cordingly. 



Case M"©. 13,576. 

STURGIS V. The JOSEPH JOHNSON. 
[26 Betts, D. O. MS. 10; 19 How. Pr. 229.] i 
District Court, S. D. New York. June, 1860. 

What are Salvage Sekvices— Towixg Disabled 
Vessel — Compexsatios — Usage. 
£1. The services rendered by a tug in towing 
into New York harbor, under circumstances 
involving no special danger to lives or property, 
a steamer whose machinery was disabled by a 
collision, and which was drifting out to sea in 
a storm, hdd a salvage service, but not of any 
extraordinary merit, for which ?1,000 was suf- 
ficient compensation, the time employed being 
but four or five hours.] 

[2. There is no custom or usage of binding 
obligation whereby steam-tugs in New York 
harbor are obliged to render towage services to 
each other without compensation, when found 
disabled and in need of assistance within their 
common field of employment.] 

[3. The value of a tug which is constructed 
and maintained for the purpose of rendering aid 
to vessels in distress is not a controlling ele- 
ment in determining the amount of a salvage 
award, where she was not sent for because of 
her great power or special adaptation for the 
purpose required, but where, in the usual course 
of her business, she offered her services to a 
disabled vessel, which might have been equally 
well served by other vessels of less power.] 

[This was a libel by Russell Sturgis, owner 
of the steam tug Achilles, against the steam- 

1 [19 How. Prac 229, contains only a partial 
report.] 
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boat Joseph Johnson (John A. Parks, claim- 
ant), to recover compensation for alleged sal- 
vage services.] 

BETTS, District Judge. On the 10th of 
March, 1855, at nine or ten o'clock in the 
morning, the steam tug Achilles came up to 
and spoke the steamboat Joseph Johnson in 
a disabled condition adrift at sea, several 
miles south east of Sandy Hook point, and 
five or ten miles off from the Jersey beach 
or shore, and inquired whether she re'quired 
assistance. A reply was given from the 
steamboat to the effect that she wanted help, 
but that her master was then on board a 
schooner in sight, four or five miles off, and 
the tug was requested to go to the schooner 
and get the captain of the steamboat from 
her, and return with him to the steamboat. 
This was done in about an hour, and on the 
return of the tug back with the master of 
the disabled steamboat, a hawser was passed 
from the tug to the steamer, secured to the 
latter, and she was taken in tow, and car- 
ried by the tug to her wharf in New York 
within a period of four to five hours from the 
time the tug returned to her, without fur- 
ther loss or damage of consequence to either 
vessel. 

The tug was a vessel of great strength and 
steam power. She had cost about $46,000, and 
was built for and employed in the business 
of towing vessels from and into New York 
and giving them aid in distress in this port 
and off this coast when required. The steam- 
boat Joseph Johnson was also a steam ves- 
sel engaged in the same employment on this 
station, but of much less force and value 
than the Achilles, and estimated by the proof 
to be before her accident on this occasion 
worth from seven to twelve thousand dol- 
lars. On the evening previous to the 9th of 
March the Johnson and schooner Henrico 
met off the Jersey shore below Sandy Hook, 
going in opposite directions; and a collision 
occurred between them in which the steam- 
boat was seriously injured; and both ves^ 
sels, after getting extricated from each oth- 
er, anchored for the night from one-half a 
mile to a mile from the shore. The smoke 
pipe of the steamboat was carried away, and 
also some of the wheel arms and buckets of 
one of her wheel houses, and part of the 
same wheel house, and one end of her main 
shaft was thrown out of its bed. The bow- 
sprit was broken off, and some damage done 
to the upper joiner work. She was disabled 
from using her steam power, and was left 
in an unmanageable condition. During the 
night she and the schooner commenced drift- 
ing out, to sea, the Johnson dragging her an- - 
chor, and had got nearly into deep water, 
and out of the control of the anchor. The 
schooner's cable had parted, and she had 
drifted four or five miles farther out to sea 
than the Johnson at the time the Achilles 
came up to them. When the vessels separat- 
ed, after the collision, the master of the steam- 
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boat and one of lier firemen remainftd on 
board the schooner. The wind was blowing 
fresh off shore N. W. or N. of W. at the col- 
lision, and continued in that direction dur- 
ing the night, and also the next day, when 
the two vessels were discovered by the Achil- 
les, and she went to them. The state of the 
wind and of the weather during the preced- 
ing time, and whilst the Johnson was in tow 
of the Achilles, as well as the peril of the 
Johnson, and the difficulties or danger to the 
Achilles in getting to and towing her, are 
subjects of irreconcilable and mere differ- 
ences of opinion between the witnesses in the 
cause. The depositions of twenty-one wit- 
nesses have been read in the cause, exhibit- 
ing in a marked manner the discrepancies of 
opinions and statements usually accompany- 
ing narratii'^es of sea services, especially of a 
salvage or collision character, in which the 
parties testifying have personally participat- 
ed or are specially concerned in interest or 
feeling. I do not deem it important to re- 
heai-se this evidence at large, or dissect or 
compress it in explanation or support of the 
gi'ouuds upon which the decision in this case 
is founded. 

The defence to the demand of a salvage re- 
ward made in the libel is placed by the claim- 
ant upon three propositions: (1) That the 
service rendered by the Achilles was one of 
towage merely, if at all entitled to compen- 
sation; (2) that the reward was limited to 
$150 or $200, by agreement with the officers 
of the Achilfes, provided her owner, when 
consulted, shovild require any pay; and (3) 
that, by the usage and custom of this port, 
steam tugs render giutuitously aid and as- 
sistance in towing each, other" reciprocally 
within the harbor in case of being disabled 
or injured in pursuing their business in this 
port. 

On the part of the libellant the claim i& 
pressed as a salvage service of eminent mer- 
it and peril, and deserving an exemplarj"- re- 
ward. I think, according to the clear doc- 
trine of the law maritime, the sei*vices ren- 
dered in this case were of a salvage charac- 
ter, and that the libellant is entitled to com- 
pensation for them upon that principle. A 
reference to a few leading authorities, it ap- 
pears to me, demonstrates this point. Dr. 
Lushington, in one of the most recent cases, 
remarks, in respect to the distinction be- 
tAveen a salvage and towage service and the 
claims of a steamship which had perform- 
ed a service to a vessel disabled and in dis- 
tress, that "taking her in tow cannot by pos- 
sibility be compared to an ordinary towage 
service." The Charles Adolphe, Swab. 153. 
In that case the steam vessel came in aid of 
the salved vessel when in the hands of a 
first class of salvors, and only aided in tow- 
ing her a short distance, but that was held 
to be clearly a salvage sei-vice by the steamer. 

So Lord Stowell, in the first case before 
him of a claim to salvage for towage by a 
steam packet, awarded a salvage compensa- 



tion to her for towing a vessel in a situa- 
tion of apprehension, though not of actual 
danger, chiefly upon considerations of public 
policy in encouraging vessels of that de- 
scription to render themselves to the assist- 
ance of vessels in distress. The Raiker, 1 
Hagg. Adm. 246. And it appears that a 
salvage reward will be allowed for towage 
by a steamer when her ser\'^ices are accepted, 
but not called for by a sailing vessel 
where the towage is a long distance or un- 
der circumstances of high advantage to the 
vessel towed. The ileg ilerrilies, 3 Hagg. 
Adm. 346, and note. And, since the doc- 
trine has been thus introduced and recog- 
nized, cases have largely multiplied in the 
English and American courts in which sal- 
vage rewards have been allowed to steam- 
ers specially called on, coming casually to 
the relief of vessels sti-anded or in want of 
assistance at sea as if allotted to the busi- 
ness of towage or wrecking as a stated em- 
ployment; and the question of jurisdiction 
over the claim is not made to depend upon 
the circumstances that the service of a 
steamer is indispensable or critical in this 
particular instance, or whether in its per- 
formance any thing more is done by the 
steamer than to apply her functions in tow- 
age of the vessel relieved. The Versailles 
[Case No. (),36o]; The Independence [Id. 7,- 
014]; The Reward. 1 W. Rob. Adm. 174; 
Marv. Wreck & Salv. e. 15. 

The question of jurisdiction over the sub- 
ject-matter in the admiralty courts is one 
independent and distinct from that of the 
quantity of merits or reward. I am clearly 
of opinion, therefore, that the defence offer- 
ed in law to the action that the libellant does 
not establish a case of salvage, but only one 
j of quantum mei-uit pro opere et labore, and 
that of a very humble character, is not main- 
tainable, and that the libellant is entitled to 
compensation as a salvor. I think, also, the 
other branches of the defence are equally 
untenable. The evidence offered by the 
claimant of the Joseph Johnson to prove an 
agreement by the officers of the Achilles to 
perform the service for a sum not exceeding 
$15Q or $200 is met and repelled by a su- 
perior weight of testimony on the part of 
the libellant. The court cannot fail to dis- 
cern that each class of witnesses is subject 
to inferences which naturally conduce to 
give a strong coloring and bias to the opin- 
ions or impressions formed by them respect- 
ing the occuiTences which took place, and 
particularly in regard to declarations or 
admissions stated to have been made upon 
the one side or the other; but, to my judg- 
ment, the fair and natural conclusion from 
the depositions as a whole is that no bar- 
gain or understanding existed between the 
parties as to the price or sum for which the 
Achilles undertook the relief of the Joseph 
Johnson. And much less is there any satis- 
factory foundation in the proofs for the last 
point of defence that, by custom and usage 
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in this port, tliis class of steam vessels en- 
gaged in towing vessels to and from sea or 
about the harbor are bound to relieve each 
other by gratuitous towage, whenever they 
may be found disabled, and requiring as- 
sistance within their common field, of em- 
ployment. Very probably, individual instan- 
ces exist where the service has been render- 
ed without charge, but no obligation of law 
is shown which exacts it as a right due to 
one strange vessel from another. If it as- 
sumes in any contingency the aspect of a 
right or privilege, it is one of imperfect ob- 
ligation, and out of the cognizance of courts 
of justice. 

Great efforts have been put forth on the 
part of the lihellant to enhance the service 
rendered in this case to one of extraordinary 
merit and value. The peril of this under- 
taking by the Achilles is represented as im- 
minent on account of the violence of a gale 
prevailing at the time, the hazard of closing 
with the Johnson to attempt her relief, and 
that the exposure of the Joseph Johnson to 
founder immediately or be driven to sea 
without hope of rescue to her or her crew, 
unless instantly relieved, was such that the 
Intei-position of the Achilles must be regard- 
ed by the court as the sole means of the 
preservation of the ship and the lives of 
those on board her. Representations of this 
■character cannot fail to create embaiTass- 
ments in the jninds of those to whom they 
are addx*essed and who are required to act. 
under their influence without the advantage 
of experience to aid in rectifying exaggera- 
tions which might be palpable to nautical 
men. Judges of admiralty courts are espe- 
<;ially exposed to misapprehensions and mis- 
judgments in dealing with subjects foreign 
to their personal experiences, and relating to 
incidents well calculated to bear a semblance 
of deeper importance than intrinsically be- 
long to them, and are, besides, given in evi- 
dence by witnesses whose opinions and con- 
clusions the judges cannot be supposed to 
appreciate or sarutinize with reliable just- 
ness and accuracy. The English admiralty 
judges acknowledge feelingly the perplexi- 
ties presented by this description of cases, 
although their duties are relieved and large- 
ly corrected by the aid of nautical assistants 
(The Princess Alice, 3 W. Rob. Adm. 13S); 
and those called to administer the maritime 
law in the American courts have not that 
auxiliary to lean upon as a guide to their 
decisions. I do not propose to scan the vo- 
luminous depositions in this cause in veri- 
fication of this criticism upon its complex- 
ion. Suffice it to say that it is as variant 
and clashing respecting the state of the 
weather and the peril and meritoriousness of 
the services rendered as the imagination of 
the witnesses and their power of expression 
could well be supposed capable of picturing. 
The" endeavor of the court will be to esti- 
mate the subject upon the facts explicitly 
proved with very limited and guarded reli- 



ance upon the coloring given by the I'espective 
witnesses to their mere opinions and impres- 
sions. I think, then, if the case proved 
amounts to more than a mere technical sal- 
vage, he should also be rewarded in a de- 
gree with a view to considerations of pub- 
lic policy, and a due encouragement to steam 
tugs to offer themselves promptly for the 
relief of vessels disabled and in danger with- 
in the route of their usual employment. 

The Joseph Johnson was adrift and totally 
unmanageable, with a strong wind blowing 
off shore, when approached by the Achilles. 
She was in sight of the shore in full day- 
light, off the mouth of her home port, and 
in the path of numerous vessels of all de- 
nominations passing in and out the harbor 
day and night, and many of them devoted 
to the business of searching for and aiding 
others requiring assistance. Such at the time 
was the situation. She and her colleague, of 
like force, were both outside the Hook and 
along the shore, in pursuit of that description 
of business. This was withdi-awing her from 
a condition of hopeless destruction as if over- 
come by her disaster in a remote part of the 
world, and no means of rescue to look for 
other than what she was able to supply with- 
in herself. Her hull was also sound, and 
she was in no immediate peril of foundering 
because of any inability of withstanding the 
ordinary action of the waves. She was only 
deprived of self-moving power. This was 
manifested on her examination after arrival 
in port. Now, looking to the facts alone at- 
tending the action of the Achilles, do they in 
their naked bearing indicate anything be- 
yond a prompt and skilful application of the 
capacity of the ship to the service sought to 
be performed, and that too without any mani- 
festation at the time by her master or- pilot 
in their acts that her undertaking was ex- 
traordinarily perilous to her or" of immi- 
nent necessity to tJie Joseph Johnson? With- 
out insisting upon taking instant hold of the 
latter, and urging the hazard of delay, she 
went off without objection by her master or 
pilot a distance of 4 or 5 miles to the schoon- 
er Henrico, and expended an hour in getting 
from on board her the master of the Joseph 
Johnson, and bringing him back to his ves- 
sel, and then, in his presence and appar- 
ent concurrence, threw a hawser to the John- 
son, and proceeded directly into the harbor 
with their tow. There was* no exhibition 
by the salvors of any apprehension of im- 
mediate peril to the tow or the Achilles in 
the operation, or that the exigencies of the 
Johnson demanded special activity or precau- 
tions. The state of the Johnson was un- 
questionably one of danger, and constituted 
the intei-position and recovery by the Achil- 
les an act of salvage, but no way attended 
with circumstances of extraordinary meri- 
toriousness in personal efforts or exposure of 
life or propei-ty by the salvors. 

The demand of a moiety of the value of the 
Johnson, as a meet reward for the assistance 
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afforded her, seems to me founded upon the 
highly wrongful representations of the state 
of the wind and the sea, and upon possible 
exposures which might have resulted to the 
Achilles from those causes, more than upon 
clear proof of acts of actual necessity and 
peril performed by the salvors; and that the 
ingredient in the service set forth as the com- 
manding one entitling the libellant to an ex- 
traordinary rate of compensation is the value 
of the Achilles, and the merit of her owner in 
devoting her to this description of employ- 
ment. Had the Achilles been sought for and 
engaged in this service by the Johnson be- 
cause of her superior strength and power and 
ability to give assistance which a vessel of 
inferior force could not supply, no doubt her 
owner might properly avail himself of such 
fact to enhance his reward. Lord Stowell 
remarks upon the effect facts of that char- 
acter may fitly have in fixing the reward to 
be awarded a steamship, leaving her harbor 
to fulfill a call of that character. He allowed 
her £200 for going from Dover to the Downs, 
and remaining with the vessel, watching her 
all night, towing her the next day to liams- 
gate (a distance, as far as can be computed 
from a map of small scale, about equal to the 
towage of the Joseph Johnson). The ship 
had been aground, and was worth £12,500. 
But I do not perceive that the consideration 
of the value of a tug constructed and actual- 
ly pursuing this very business can justly be 
made a controlling element in estimating her 
services when she has not been sent for be- 
cause of that particular quality, nor was it 
shown to be indispensable to enable her to 
render the relief she afforded. She is rather 
to be regarded as in the market seeking that 
class of business with other competitors upon 
the recommendation of her supei'ior qualities. 
She derives her encouragement and profits 
in the market from the reputation of her 
higher qualifications for the service. When, 
then, in her ordinary routine of seeking busi- 
ness, she undertakes the aid of a crippled 
vessel, I can perceive no principle of law 
which entitles to a quantum meruit for this 
particular greater than would be earned by 
her if worth less than half her cost to her. 
providing she was, notwithstanding such 
value, able to perform the work. Had the 
steamship Vanderbilt or Persia or Adriatic 
chanced to have fallen in with the Joseph 
Johnson, and given the same assistance af- 
forded by the Achilles, I cannot suppose any 
court would measure the amount of compen- 
sation to either of those liners beyond what 
would be a comnetent reward to the Achilles 
for the same service, it being within the scope 
of her ability to perform equally well, when 
they were not required to go out specially to 
render the aid, and were not sought to give 
it because of their extraordinary power and 
capacity. 

I think, on the facts before the court, one 
thousand dollars is an adequate reward for 
the salvage service rendered in this case, and 



direct a decree to be entered in favor of the 
libellant for that sum, with costs to be taxed. 

[The cause came again before the court on the 
question of attorney's fees. Case No. 13,576a.] 



Case Wo. 13,576a. 

STURGIS V. The JOSEPH JOHNSON. 

[26 Betts, D. C. MS. 74.] 

District Court, S. D.' New York. 1860. 

Proctohs' Fees in Admiralty — Discretionary 
Allowances. 
[1. The rate of compensation of proctors in 
admiralty, like that of attorneys and solicitors 
in common-law and equity courts, is controlled 
by the statutes in force at the time the right 
to costs accrues, or at the time of taxation.] 

[2. The act of February 26, 1853 [10 Stat. 
161], regulating costs, fees, etc., in the federal 
courts, took away the power of the district 
court sitting in admiralty to tax, at any greater 
rate than those prescribed, costs for legal serv- 
ices, whether rendered as proctors eo nomine, 
or as "counsel," or otherwise; and those courts 
no longer have power to award an additional 
sum to libelants, in the court's discretion, under 
the name of a counsel or proctor's fee.] 

[This was a libel by Russell Sturgis against 
the steamboat Joseph Johnson (John A. 
Parks, claimant), to recover for salvage serv- 
ices. The court heretofore awarded salvage 
in the sum of $1,000. Case No. 13,576. The 
cause is now heard on motion of libellant's 
proctors for the allowance of a proctor's 
fee, to be paid by the claimants.] 

BETTS, District Judge. The action in the 
above-entitled cause was prosecuted in this 
court on a claim of salvage, and upon full 
hearing, pleadings, and proofs in the cause 
the court decreed that the libellant recover 
$1,000 salvage, with costs to be taxed. The 
court is now moved, on reading the affidavit 
of the libellant, together with a notice in 
writing in the name of his proctors, ad- 
dressed to the proctors of the claimant in 
the action (both papers filed together in 
court June 27, 1860), that a' reasonable and 
proper counsel fee be allowed to the proctors 
for the libellant in this cause, to be paid 
by the claimant herein. These papers as- 
sume two positions, — one of fact, and the 
other of law. First, that it is within the 
cognizance of the court before whom the 
trial in question was had that the services 
rendered by the proctors in conducting the 
prosecution, and the expenditures incurred 
by the libellant in the progress of the suit, 
are largely beyond all recompense secured 
the libellant by the salvage reward adjudged 
him for the services bestowed by him in 
the case, the taxable costs allowable to him 
for attendance of witnesses, the preparation 
of the cause out of court, and the compensa- 
tion of his counsel in managing the litigation 
from its inception to the close; and, second- 
ly, that he is entitled by law to apply to the 
court, and have awarded him by order, under 
the name of counsel fees, such sums of mon- 
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ey, beyond the salvage compensation decreed 
to him upon the case made out on the trial, 
as -will make up the deficiency of damages 
ordered in the cause. The judgment on this 
motion will he limited to the inquiry -wheth- 
er the relief aslced for can he granted merely 
as an augmentation of costs, allowable at the 
discretion of the court. If the lihellant 
failed to recover the full amount of com- 
pensation he was entitled to recover upon 
the proofs on trial, the misjudgment of the 
court in that award should be corrected by 
appeal. There is no doubt of full authority 
in the appellate court to correct any under- 
valuation of those services made by the in- 
ferior tribunal. It seems that the court 
was not convinced by the testimony, or 
reasonings upon it, given upon the hear- 
ing, that the lihellant had shown himself 
justly entitled to a compensation over the 
sum of $1,000, together with taxable costs, 
and the object of the present application 
is, -under the appellation of counsel fees, 
to have the couit grant a further remunera- 
tion to the lihellant. I do not enter into an 
examination of the foundation of the usages 
in admiralty courts to impose additional 
damages, extraneous to actual recoveries, on 
the subject-matter of litigation, under the 
denomination of counsel fees, because it ap- 
pears to me the authority has always been 
exercised under the notion that in the par- 
ticular of giving costs in admiralty causes, 
especially in maritime torts heard in prize, 
or on the Instance side of the court, the dis- 
cretion of the court was unlimited by any 
legislation or rule of practice. The Appol- 
ona, 9 Wheat. [22 U. S.] 379; Carter v. In- 
surance Co., 3 Pet. [28 U. S.] 319.- 

The substantial question in the present 
case is whether it Is longer left in the United 
States courts, at the discretion of the court, 
to allot costs between the parties, and if 
now the power is not positively limited or 
regulated by law. It may be remarked, In 
this connection, that the practice In the fed- 
eral courts of awarding ad libitum recom- 
penses to one litigant party, at the expense 
of the other, under the name of counsel 
fees, never seems to have been governed by 
any principle of jm-isprudence which could 
be invoked as a rule to guide a subsequent 
appropriation. The cases above cited IRus- 
trate the position. One is a bald grant of 
?oOO counsel fees, in the cause; the other, 
with somewhat fuller specification, as "coun- 
sel fees at Charleston and Washington, $1,- 
150." Neither case afEords any instructions 
pointing out criteria proper to be observed 
in measuring donations of that character, 
but may be inflated or circumscribed, ac- 
cording to the impulse of the presiding 
judge. 

I am of the impression that congress adopt- 
ed the existing legislation in respect to costs 
to obviate the uncertainties attending that 
practice, and in some degree, also, the mischief 
very liable to follow so Indefinite a method 



of bestowing gratifications upon suitors at 
the heel of a litigation- Congress has per- 
mitted the entire subject of costs to rest in 
a very dubious and obscure condition from 
the organization of the government. Betts 
Adm. Prac. p. 120; Ben. Adm. Prac. § 550; 
2 Conk. Adm. Prac. c. 14, pp. 777, 778. The 
ruling idea had palpably been that costs com- 
prised an element of positive chai-ge and 
recovery between suitors; but the solicitude 
to make the mode of apportioning costs and 
that of levying them conform in the United 
States courts to the special provisions in state 
laws, and the usages of state courts, result- 
ed in destroying all unity in either respect in 
administering the law as a federal system, 
and, Indeed, in affording practical utility to 
the principles. The topic in relation to the 
correlative law of costs in the federal and 
local courts of this state in causes at com- 
mon law, ciiminal and equity jurisdiction, has 
been ably examined and commented upon by 
the presiding judge of this circuit, Oct, ISol 
[District Attorney's Fees, Fed. Cas. Append.], 
and May, 1852 [Costs in Civil Cases, Fed. 
Cas. Append.]; and his remarks In those de- 
cisions apply with equal force and justness 
to the indefinite and unsatisfactory condition 
of the subject in the court of admli-altj'', at- 
tended with the further discrimination that 
the latter comt has never been but tempo- 
rarily subject to regulation by state law or 
usages in regard to fees since the adoption of 
the constitution of the United States. Betts, 
Adm. Prac. p. 120, § 21; Ben. Adm. Prac, § 
550; 2 Conk. Adm. Prac. c. 14; Dunl. Adm. 
Prac. 102, 103. Its proceedings were orig- 
inally declared by congress (Sept. 29, 1789> 
to be according to the course of the civil law 
(1 Stat. 93, § 2), and, by an after amend- 
ment of that law (1 Stat. 276, § 2), restricting 
the character of the jurisdiction of the ad- 
miralty courts to be "according to the prin- 
ciples, rules, and usages which belong to 
courts of admiralty, as contradistinguished 
from courts of common law," and repealing, 
In other respects, the totality of the act of 
September 29, 1789 (Act May 8, 1792, § 8), 
the state laws or usages would rarely sup- 
ply any proceedings or analogies of aid In tlie 
practice of admiralty coui-ts. By the act of 
March 1, 1793 [1 Stat. 332], under the title 
of "An act to ascertain the fees in admiralty 
proceedings In the district courts of the Unit- 
ed States," which continued in force, and by 
that act and the subsequent act of March 1, 
1796 (Id. 451), to the end of the next session 
following the latter act, the costs which 
might be taxed or adjudged a counselor or 
attorney were specifically designated and lim- 
ited; and, because the act purported to as- 
certain and fix the fees in admiralty proceed- 
ings, it was generally accepted as embracing 
all practitioners in admiralty. These provi- 
sions were revoked, and others, of larger al- 
lowance, were substituted, by the act of Feb- 
ruaiy 28, 1799 (1 Stat. 625), and in language 
too explicit to admit of question that the pro- 
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visions applied to district attorneys alone, not 
to proctors or advocates of private suitors. 
Costs, however, were taxed and adjudged to 
proctors of private suitors in affinity to the 
tariff of fees enumerated in the statute of 
1789, and the allowances specified by con- 
gress for similar services to district attor- 
nies, when the same services were rendered 
in private actions; those allowances to dis- 
trict attorneys by congress being adopted by 
the courts as a reasonable rate of fees and 
compensation for similar services to advo- 
cates and proctors in suits between individ- 
uals. 

I have not been able to find any act of con- 
gress from 1793 to 1847 which assumes to 
prescribe directly the rate of fees to be ad- 
judged or taxed in actions in rem or personam 
in which the United States are not directly a 
party concerned. The supreme court never 
executed the power in that behalf conferred ' 
upon them by, and clearlj'- implied in, the 
act of congress of August 23, a842, § 6 (5 
Stat oiS). If the act of March 3, 1847, is to 
be understood as a law absolutely governing 
costs and expenses between private suitors 
in proceedings in admiralty against ships and 
vessels, its provisions can in no way aid the 
present application, as the manifest purpose 
of the act is to inhibit attorneys and proctors 
from recovering the usual rate of taxable 
fees, instead of clothing the court with pow- 
er to augment their compensation for serv- 
ices in a suit beyond a standing tariff of 
taxable costs, or such as may be obtainable 
under any custom or usage. 9 Stat. 181. 
In this condition of the law of costs, congress 
passed the act of 1853, entitled "An act to 
regulate the fees and costs to be allowed 
clerks, marshals, and attorneys of the circuit 
and district courts of the United States, and 
for other purposes." 10 Stat. 161. I was 
called upon by an appeal from a taxation of 
costs to libellants in a suit in rem and per- 
sonam, prosecuted in this com-t immediately 
after the approval of that act (February 26, 
1853), to determine the applicability of that 
statute to the existing practice of the coml in 
allowing counsel fees in favor of the party 
prevailing in the cause against his opponent 

The principle involved with the questions 
of taxation arising in that cause was essen- 
tially the same presented in this case, — that 
is to say, whether the court had a discretion 
to grant, in the name of counsel fees, a 
money allowance or recompense to the libel- 
lants beyond the sum decreed in damages. 
No formal opinion was drawn up in detail in 
support of the points i-uled in that decision, 
but, as I shall adhere, in substance, to the 
judgment then declared, I shall make those 
conclusions the basis of the present order. 

1. The manifest intent and policy of the act 
were to apply this law of costs to all the in- 
ferior courts of the United States, both in 
l)ublic prosecutions in relation to the fees of 
the law officers of government, and to attor- 
neys and officers of court in private actions. 



Such purpose and policy the courts will car- 
ry out fairly, and, the act being remedial, it 
must have a libei-al interpretation, so as best 
to subserve its objects. The doctrine that 
legislative restrictions to pre-existing fee 
bills in the state tribunals apply strictly 
in all courts or cases coming within the pur- 
view of the enactment is enforced in the lo- 
cal courts. The rate of compensation is con- 
trolled by the statute in force at the time the 
right to costs accrues, or. at the time of tax- 
ation. Supei-visoi-s of Onondaga v. Briggs, 3 
Denio, 173; Brooklyn Bank v. Willoughby, 1 
Sandf. 609. This rule is positive in com- 
mon-law cases, where costs are the creatures 
of statutoiy appointment (3 Denio, 173), and 
the principle equally prevails in equity and 
admii-alty couiis, which are supposed to pos- 
sess an inherent right to award costs, inde- 
pendent of statutory grant. A statute neces- 
sarily controls absolutely the i-ate of fees 
allowable by usage or express grant in suits 
prosecuted Avithin the jurisdiction of all' the 
federal courts, because the usage has the 
power of law only for the reason that it im- 
ports the assent of the lawgiver. It accord- 
ingly makes no difference that costs in tlie 
admiralty courts in their origin were bestow- 
ed at the discretion of the courts. That was 
matter of usage or acquiescence, and never 
could be regarded as ban-ing or impeding the 
entire power of the legislature over the sul>- 
ject, or securing to the courts the slightest 
authority in contravention of the will of the 
legislative power. 

The claim that the act of congress does 
not limit the compensation or fees to be tax- 
ed to counsel, and therefore the court has 
the same discretion over that matter since 
the statute, as existed prior to its passage, 
is obviously untenable, because, the whole 
subject of fees being under the direction of 
the legislative authority, a law^ of general 
limitation and restriction will be of like ef- 
ficacy to rescind all allowances of costs ti'an- 
scending its resti'ictions, as if a specific pro- 
hibition of items were enacted, and counsel 
eo nomine are not known in the admii-alty 
practice. The functions of that office in 
courts of common law and equity are per- 
formed by advocates in the civil and mari- 
time courts, and, in strictness, the grade of 
advocate is only another denomination of 
proctor; the latter officer becoming, by his 
appointment in the early time of the courts, 
the proxy of the principal party, and in that 
capacity dominus litis. Gierke, Prac. (by 
Hall) tits. 7, 8; Betts, Adm. Prac. 9, li. 
Dunl. Adm. Pi-ac. p. 72. In the respective 
forums the attorney and proctor .ire the 
stamen of the various orders of practitionei-s, 
and are subdivided in name and functions 
for convenience, or pursuant to the usages of 
the tribunals in which they practice. Jac. 
Law. Diet, vide "Attorney," "Proctor," etc. 
In the act of March 1, 1793, congress evi- 
dently regard "the counsellor or attorney in 
the district court" one and the same person 
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in allotting fees for tlie services of the offi- 
cer in admiralty and maritime proceedings. 
1 Stat. 332, § 1; Id. 625, § 4. Tliis is in con- 
sonance with tlie course of the civil law as 
administered in ecclesiastical, equity, and 
maritime courts generally, who regard advo- 
cates and counsellors of correspondent grades 
and employments, so far as their duties dif- 
fer from those of proctors; the former hav- 
ing in charge the law of the case in contesta- 
tion, and the latter the facts. Woods, Inst. 
Civ. Law, hk. 4, c. 1, §§ 3, 4; Constetts' Prac- 
tice of the Spiritual or Ecclesiastical Courts, 
pt 2, § 2. Advocates, however, in the latter 
courts, being primarily assigned rather to the 
special service of the church, to maintain its 
property and rights (Crowell's Law Diet), 
than to the aid of private suitors. This was 
the civil-law practice and of all orders of 
canonical courts, from which- the more mod- 
ern admiralty and maritime course of pro- 
cedure has been derived. It came into use 
under various modes of authorization. Offi- 
cers who stood as representatives of parties 
litigant therein took the appellations of prox- 
ies, promoters, barristers, advocates, etc., al- 
most indifferently, although in origin the 
class were proxies or promoter's, commission- 
ed by some public act in court, or before no- 
taries public out of court. The same agents, 
with especially like powers, were introduced 
into courts of law (1 Fitz. N. B. 2oc; 1 
Iteeves, Eng. Law, 13, 4 Reeves, Eng. Law. 
109; 3 Bl. Eng. Law, 25; Crabb, Eng. I^w, 
lis, 351, 3G6; 1 Rich. Prac K. B. 37) under 
the name of apprentices, attorneys, barris- 
ters, sergeants, advocates, and counselors 
(Crabb, Eng. Law, § 190), aud in the chan- 
cery courts as solicitors (Wyatt. Pr. Reg. 
■305). To all appertained essentiallj' like priv- 
ileges and powers, and each was rewarded 
for his services by the party whom he rep- 
resented, per honorarium, or corapulsorily, 
aud by stated fees, or by adequate rates of 
compensation, to be assessed and adjudged 
under the supervision of the courts. This 
cursory allusion to the intermediary men rec- 
ognized as holding official places almost im- 
memorlally in the various courts of justice 
under the English jui imprudence will be suf- 
ficient to indicate the objects within the con- 
templation of congress when legislating upon 
the legal rights of those persons in respect 
to their principals, which the courts are au- 
thorized to uphold and enforce upon the foot- 
ing of the official relationship and acts of 
these officers in court. 

These suggestions will supply a satisfac- 
tory clue to the purposes congress "had in 
view in the law in question. It was to regu- 
late the fees and costs to be allowed attor- 
neys in the federal courts. It accordingly 
places the law of costs to be taxed and as- 
sessed therein upon a fixed basis. It names 
attorneys, solicitors, and proctors. They are 
the only officers who can institute or defend 
civil actions in the United States courts. 
The attorney at common law, the solicitor in 



equity, and the proctor in admiralty. They 
represent their respective classes, and take, 
in their separate names, the fees appointed 
and authorized to be taxed against suitors 
in the several courts, and it is enacted thai 
the same shall be in lieu of the compensa- 
tion theretofore allowed to those officers, and 
that no other compensation shall be taxed 
or allowed, leaving, however, to those offi- 
cers the right to contract with their em- 
ployera for further reasonable compensation; 
and then proceeds to appoint and designate a 
specific tariff of such costs, and, by the fifth 
section of the act, repeals and abrogates all 
laws and regulations incompatible with that 
act. In my judgment the provisions of the 
statute in this respect are explicit and im- 
perative. It forbids all taxation of costs 
other tlian those enumerated upon its face, 
and all discretionary allowances are prohibit- 
ed in unmistakable language. The inhibition 
covers all claims for the services, and it is 
of no moment, therefore, whether the person 
who renders the services officiates as coun- 
sel or proctor, if those were to be regarded 
under this law as distinct officers, and per- 
forming different functions in conducting the 
business of the court. From what has been 
before stated, however, the term "proctor" in 
this act embraces counsel or advocates who 
may represent a suitor in a proceeding in a 
court' of admiraltj' on the instance side there- 
of. If that were otherwise, the application 
in this cause, being in the name of the proc- 
tora to the suit, for an allowance to them, as 
proctors, of a reasonable counsel fee in the 
cause, the question is precise and definite, 
whether the officer who has taxable costs as- 
signed him in compensation for his services 
in the suit can have granted to him an addi- 
tional compensation in the same capacity, at 
the discretion of the court. I am clearly of 
the opinion that he cannot, and the motion 
accordinglj' is denied. 



Case No. 13,576b. 

STURGIS et al. v. The OREGON. 

[9 Betts. D. C. MS. IS.] 

District Court, D. New York. March 3, 1S47, 

ADMIKAI.TT JUKISDICTION— ReMEDT AT LaW— SaI. 

VAGB Sekvices— Local Liens. 

11. Libellaiits rendered services to a vessel 
ou the rocks, aad furnished materials in aid 
thereof. They, however, had no possession of 
the boat as salvors, and did not undertake on 
the footing of salvage services, but only upon 
the employment of the owners to act in their 
aid. Libt'llants had no joint concern or inter- 
est in such services or materials, and were not 
jointly employed. The services were rendered 
in the port of New York, but, more than 12 
days before the commt-ncemenr of the suit, she 
left the port and state. Beld, that hbellants 
had a competent remedy at law, and the mat- 
ter wrs not within the admiralty jurisdiction,] 

[2. A lier n f quired under the New York stat- 
ute by rendering services or furnishing materi- 
als to a vessel in distress in a port of the state 
is lost if she depart from the port and state 



STURGIS (Case No. 13,577a) 

more than 12 days before commencement of an 
action to enforct the same.] 

[This was a libel by Russell Sturgis and 
"William Boardraan against the steamboat 
Oregon (George Law and Anson P. St. John, 
claimants), to recover compensation for serv- 
ices and materials furnished to her.] 

Before BETTS, District Judge. 

It appearing to the court, upon the plead- 
ings in this cause, that the libel is filed to 
recover compensation for services rendered 
by the libellants to the steamboat Oregon in 
April, 1S46, the said boat being on the rocks 
in Hurl Gate in this port, and also for ma- 
terials supplied in aid of such services, the 
said boat then being in actual charge and 
possession of her owners, master and crew; 
and it appearing to the court, upon the 
pleadings and proofs, that the libellants had 
no possession of said boat as salvors, and did 
not undertake in this behalf on the footing 
of salvage services, but on the employment 
of the claimants and owners to act in their 
aid in the matter; and it further appearing 
to the court that the said boat is owned in 
the city of New York, and that her regular 
emploj'ment at the time was that of a pas- 
senger boat between this city and Stoning- 
ton, in the state of Connecticut, and that aft- 
er the services in the pleadings mentioned 
had been rendered by the libellants, and ma- 
terials furnished, and more than twelve days 
before this suit was commenced, the said 
boat left this port for another, and also left 
the state of New York; and it further appear- 
ing to the court, upon the pleadings and 
proofs, that the libellants had no joint con- 
cern or interest in such services or mate- 
rials, and were not jointly employed by the 
claimants and owners, and that they make 
no common title to a decree in this behalf: 
It is therefore considered by the court that 
the libellants. on the case made by the pleaa- 
ings and procfs. have a competent remedy 
thereon at common law, and that the matter 
thereof does not appertain to the jurisdic- 
tion of this court in admiralty. And it is 
further considered by the court that, if the 
libellants under the local law acquired a 
lien for such services or materials, or any 
part thereof, they are not entitled to enforce 
the same against the said boat by a joint 
action; but it is further considered by the 
court that, if such lien ever existed in their 
behalf, because of such services rendered or 
materials supplied, it was lost or removed 
by the departure of said boat afterwards out 
of this state, and by her departure from this 
port, where such indebtedness was contract- 
ed, to another port, more than twelve days 
before the commencement of this action: 

Wherefore it is ordered and decreed hy the 
court that the libel in this behalf be dismiss- 
ed, with costs to be taxed. 

[On a reargiimeut of this cause, the motion 
that the libellants have tlieir remedy in this 
court in an action in rem was overruled and 
denied, but witliout costs. Case No. 13,577.] 
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STURGIS et al. v. The OREGON. 

[9 Betts, D. C. MS. 140.] 

District Court, S. D. New York. April 12, 
1847, 

Maritime L[bn— Salvage— Local Libs, 

Before BETTS, District Judge. 

A reargun ent of this cause having been or- 
dered, on motion of the advocates for the 
libellants [Russell Sturgis and William Board- 
man], on ihe question whether this court has 
not jurisdiction in rem of the subject-matter 
of the <jcti(.n, although the services sued for 
were not salvage services, and although no 
lien attached for them or the materials sup- 
plied the boat by virtue of the local law. and 
the same having been fully argued by Mr. 
Cutting for the libellants, and by Mr. S. Sher- 
wood for the claimants, and due deliberation 
being had of the premises, it is considered by 
the court that the matters of claim pur forth 
in the libel, according to the facts and eir 
cumstauces m proof in this case, are not a 
lien on said steamboat, and are not entitled ta 
a maritime privuege as against her which can 
be enforced in a cci,rt of admiralty. It it. 
therefore considered by the court, that this 
court has no jurisdiction over the subject- 
matter in an action In rem. Wherefore it is 
ordered and decreed by the court that the 
motion thai the libellants have their remedy 
in this behalf, notwithstanding the decree 
rendered herein on the third day of March 
last [Case No. 13,o76a], be overruled and de- 
nied, but withou: costs. 
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Case No. 13,577a. 

STURGIS V. The VICKERY. 

[23 Betts. D. C. MS. 115.] 

District Court, S. D. New Yorli. Jan. Term,. 
1858. 

Salvage— Chahacteu op Sekvices— Towage — 
Pkimciple of Compensation. 

[1. The owner of a steam tug was under con- 
tract with several marine insurance companies 
to give her services, on their request, to vessels 
in need of aid. at S15 per hour. Held, that the 
owners of vessels and cargoes so aided could 
not avail themseJViS of this contract, further 
than as evidence of what might be regarded as 
a reasonable reward for the services rendered, 
when no price is fixed.] 

[2. Services rendered by tugs which are main- 
tained for the piirpose of aiding: vessels in dis- 
tress as .1 business and for profit are not to be 
regarded as entitled to the same hiph moral 
merit with those rendered by a vessel wliiciv 
goes out of her course of business upon a call 
of humanity, and on an emergency, to give re- 
lief, primarily from motives of benevolence; 
and the reward is not to be measured on the 
principle of salvage, but rather on that of a 
quartum meruit, giving a reasonat)le considera- 
tion for the benefits realized, measured by the 
circumstances of risk and labor attending the- 
transaction.] 
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' [3, Services of a tag in bringing mto New 
York a bark anchored in severe weather on 
the south short- of Long Island hdd to be a tow- 
age service only, but of extra quality, as being 
performed in cold and tempestuous- weather, 
and therefore entitled to compensation at §25 
per hourj 

[This was a libel by Russell Sturgis against 
the bark Vickery to recover as for salvage 
services.] 

BETTS, District Ju^ge. Early in March, 
1856, the steam tug Titan, owned by the 
libellant, was despatched by him from this 
port to the relief of the bark Vickery, at 
anchor o£E the south shore of Long Island 
Sound, near East Hampton. The tug was 
kept in the harbor for towage and wreck- 
ing services, and, when not engaged upon 
special services, or on fixed agreements, was 
generally stationed in, or running about or 
near, the harbor, in pursuit of business; took 
vessels in tow out or into the port at a com- 
pensation usually rating from $10 to $25 per 
hour for the period she was actually em- 
ployed with, or in going to, the tow, when 
sent or called to her aid. This rate was, 
however, subject to variation according to 
the hazard or difficulties of the services. 
The libellant was under a standing contract 
in writing with several marine insurance 
companies of this city to give the aid of the 
tug, at their request, to any vessels or car- 
goes in her vicinity, and in need of her aid, 
at a fixed rate of compensation per hour. 
The master of the bark, when she was 
brought to anchor on the occasion in ques- 
tion, sent a pilot to the city, to her owner or 
consignee, who had policies upon her and 
her cargo in one or more of those companies, 
giving notice of the situation of the bark, 
and stating that the severity of the weather 
rendered it important they should send a 
steam tug to assist the bark in getting into 
port. Notice was immediately given by them 
to the libellant, who had the tug made ready 
promptly, and dispatched through the Sound, 
and brought the bark into port the day after 
going out for her. For this service, and the 
injury sustained by the tug in rendering it, 
the libellant seeks by this action to recover 
a salvage compensation of $2,500. The de- 
fence, on the part of the owners of the bark 
and cargo, insist he is entitled to a towage 
compensation alone, and proffer payment of 
the sum of $15 per bour therefor, being the 
price stipulated between the libellants and 
the insurance companies for like services. 
The relationship created between the owner 
of the tug and underwriters under like stip- 
ulations has been on previous occasions 
brought to the consideration of the court, 
and it has been adjudged that, in respect to 
such underwriters, the compensation to the 
owner of the tug was limited to the rate 
fixed by that agreement. The same rule 
will be applied in this case, in so far as con- 
cerns the interests of those parties; but oth- 
er claimants on this defence can avail of 



that contract no further than as evidence 
tending to show what might be regarded a 
reasonable reward for the service, when no 
price is fixed between the parties. 

The main point which the parties contest- 
ed most strenuously, as being of deep con- 
cern to shipowners and freighters, in contra- 
diction to the claims of owners of steam 
tugs, is whether the relief supplied by the 
latter class of vessels, in aid of the naviga- 
tion or rescue of other craft in distress, is to 
be ranked as entitled to be rewarded on the 
principle of salvage compensation, or only 
that of work and labor. In ordinary par- 
lance, and. limitedly, in a legal sense, every 
assistance given by a tug which enables 
another vessel to effect what she could not 
do by her own means of locomotion or re- 
sources may be deitominated a salvage, in- 
asmuch as it contributes to, although it may 
not be indispensable to, ber safety or ad- 
vantage. Towage may thus be appropriately 
classified with acts of salvage. It is very 
generally a prominent, if not the paramount, 
ingredient in a meritorious salvage service. 
Still the nature of salvage service seems al- 
ways to claim, as a discriminating ingredient, 
an element of a higher character than mere 
physical labor or nautical skill,— a high mor- 
al aim, actuated by a benevolent purpose, 
reaching beyond a mere consideration of 
profit and gain,~when persons, in view of 
the exigency of another, under an exposure 
of his person or property, promptly and 
earnestly places himself or his property in 
peril to furnish help to those who need it. 
Chancellor Kent says the equitable doctrine 
of salvage came from the Eoman law, and 
was adopted by the admiralty jurisdiction in 
the different countries of Europe, and. wheth- 
er it be a civil or war salvage, it is equally 
founded on the principle of rewarding in- 
dividual spontaneous and meritorious serv^ 
ices, rendered in the protection of the lives 
and property of others on the sea, or wreck- 
ed on the coast of the sea. 3 Kent, Comm. 
245. The action of salvage became a special- 
ty favorably countenanced by the leading- 
jurists of the English admiralty, essentially 
because the claimants under it were clothed 
with higher qualities than merely able, skil- 
ful laborers and operators, seeking pay as 
bailees for hire, but had, from motives of 
good will, overlooked their own individual 
hazard, and devoted themselves to the help 
of others. The William Beckford. 3 O. Rob. 
Adm. 355; The Hector, 3 Hagg. Adm. 90; 
The Industry, Id. 203. It is true that cases 
of a greatly lower grade of merit are com- 
pensated under the appellation of salvage 
services, but most palpably, in very many 
instances, where the facts distinguish them 
by no perceptible lines from acts justly 
beneficial to the party from whom the re- 
muneration is demanded. It is perhaps of 
no- practical importance tbat the nomen- 
clature of causes should be preserved with 
scrupulous exactness, and therefore, as the 
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law is now administered in this description 
of actions, it is indifferent whether parties 
givinf; supplies to a vessel at sea in need 
of them, or helping her out of difficulties by 
towage, be rewarded under the name of 
salvors, or paid a quantum meruit for their 
work and labor. The modern decisions cer- 
tainly give no countenance to the notion that 
the compensation awarded for services will 
in the maritime courts be any way augment- 
ed because they, in their effect, partake of 
SI salvage- quality, but yet, in reality, are no 
more than towage or pilotage, or acts of or- 
dinary work and labor. The value of this 
principle becomes more and more important 
as in the progress of maritime adventure 
the means of affording relief to vessels 
wrecked or in distress, is becoming a sys- 
temized business, and is no longer left to the 
chance interposition of those who may hap- 
pen to witness the suffering or peril of oth- 
ers, and voluntarily abandon their own pur- 
suits to furnish assistance to them. Steam- 
boats, and other craft adapted to that ex- 
igency, are fitted up, and becoming organized 
in companies, or by single managers, along 
the coast, and in the vicinity of hazardous 
routes of navigation, in pursuit of towage, 
wrecking, or to supply relief, in stores, 
equipments, or seamen, to vessels in distress, 
and undoubtedly realize an encouraging re- 
muneration in that as a regular employment. 
They are no more impelled to this by mo- 
tives of benevolence or obligations of moral 
merit than are whalers or pilots on perilous 
voyages incident to their special callings. 
The true interpretation of a reciprocal obli- 
gation of such parties to each other must 
be, it seems to me, that, when no express 
contract is made between them, one is en- 
titled to receive, and the other is bound to 
pay, a reasonable consideration for the bene- 
fits realized, measured by the circumstances 
of risk and labor attending the transaction, 
but without reference to any further merit 
in the motives to the act than belongs to the 
reputation of performing worthily a business 
exposed, in its nature, to bodily hazard and 
suffering. Like other vocations demanding 
skill, resolution, and address, that of a 
wrecker, pilot, or tower aiding vessels at sea, 
crippled, in danger, or cast ashore, eminent- 
ly calls for those qualities, and they are to 
be implied as being offered and warranted 
by those who enter into either employment, 
and hold themselves out to the public as fit- 
ted to perform it. In every engagement of 
persons devoted to a special pursuit or pro- 
fession, for the exercise of their particular 
skill, the gist of the consideration inducing 
their employment by others is that their 
ability in that calling, and readiness to ex- 
ercise it to their full capacity, will be faith- 
fully bestowed, and in the manner best cal- 
culated to benefit their emploj'^er. No extra 
merit is imputed to them in so doing, and no 
foundation is thereby laid for exacting an 
extraordinary compensation. 



It matters not then, in reality, whether 
the services in this instance take the name 
of salvage or towage, they are, in my judg- 
ment, to be compensated upon one and the 
same principle,— that of being rendered in 
the regular pursuit or profession of the libel- 
lant, and on the basis of a quantum meruit 
alone. It would no doubt tend to bring this 
class of claims to a more appreciable and 
practicable standard could it become generally 
undei-stood that vessel? of the character of tlie 
A'ickery are not entitled to rank with one go- 
ing out of her course of business, upon a call 
of humanity and on an emergency, to give re- 
lief, and primarily from motives of benevo- 
lence, but rather within those setiug up a 
public offer of their services for hire, at a 
rate of allowance adapted to their nature, as 
an open and regular pursifit. In that case ail 
reference to high moral merit will justly be 
laid out of consideration, and the tug will be 
regarded as making claim to what she has 
actually earned, and is reasonably entitled to 
and no more than the amount for which she 
might be hired iu the business, according to 
the tisual compensation paid and received at 
the place for that order of sen'ice. 

Notice was given the libellant, on the i)art 
of some of the insurance companies entit!p<l 
by contract with him to the use of the vessel, 
that the Vickery was at anchor off the soutit 
shore of Long Island, and they wanted his 
aid in towing her into this port. He imme- 
diately dispatched the tug in obedience to tlie 
call, and she rendered elficient and prompt as- 
sistance in towing the bark into the liarbor. 
The owners of tlie vessel, and otheis having 
freight on board, were also benefited by the 
act, although they were not parties to the con- 
tract with the libellant. I am of opinion that 
the transaction amounted to no more than a 
towage service, and extra in quality only in 
respect to being performed in cold and tem- 
pestuous weather, and that the sum of $25 per 
hour for the period the tug was engaged in 
going out to the Vickery, remaining with her 
until she was prepared for towage, and towing 
her to her berth in this port, is an adequate 
compensation for that service alone; but the 
time the tug was detained in consequence ot 
grounding on her return passage through the 
Sound is not to be computed within that period. 
She, however, rendered further services whicli 
did not fall within her duty as a tug. She as- 
sisted in raising the anchors of the Vickery 
under circumstances of considerable difficulty 
and labor. She supplied hawsers for the tow- 
age, and bestowed labor and aid in placing the 
bark in a condition safe and proper for tow- 
ing in the state of the weather and naviga- 
tion, and a proper compensation to the libellant 
for these particulars is to be ascertained and 
allowed. 

A reference must be had to a commissioner 
to ascertain and report the amount justly 
chargeable for those particulars, and also to 
ascertain and report the proportion of the gross 
amount payable by the respective claimants. 



[23 Fed. Cas. page 333] 



CCase No. 13,578) STURTKVANT 



—that is to saj^ to make the insurance com- 
panies holding a contract with the libellant 
for the seiTices of his boat in their hehaK lia- 
ble only at the rate of ?lu per hour for the 
time, and the other claimants answerable for 
the balance of the entire sum awarded. The 
libellant to recover full costs to be taxed. 



STURM (LATSON v.). See Case No. 8,115. 



Case K"o. 13,578. 

STURTEVANT et al. v. The GEORGE 
NICHOI/AUS. 

[Newb. 449.] i 

District Court. E. D. Louisiana. Nov., 1853. 

Salvage— QPASi Deuelict — SAvnio Life— Pkof- 
EiiTt — Deviation — Amount of Compen- 
sation-Assignment. 

1. When a vessel at sea meets with another, 
on board of which the greater part of the 
crew are dead, and the rest rendered entirely 
helpless by disease, it is the duty of the master 
of the first vessel to interrupt his voyage to take 
the necessary steps to preserve the lives of the 
sick, imposed by natural law and the com- 
mands of Christianity. 

2. Such a stoppage or interruption is not such 
a deviation as would discharge any insurance 
or render the master civilly or criminally re- 
sponsible for any subsequent disaster to his ves- 
sel. 

3. There is no obligation upon the master to 
lie by, or delay the progress of the voyage for 
the purpose of preserving property. This would 
discharge the underwriters from future re- 
sponsibility. 

4. The maritime law and commercial usages 
do not prohibit the master from deviating under 
such circumstances, in the exercise of a sound 
discretion to save property that is imperiled. 

5. When a part of the crew of a vessel at sea 
are dead, and all the rest physically and men- 
tally incapable of providing for their own safe- 
tj', "this is not what is known as derelict, but 
quasi derelict in the admiralty. 

b. In a case like, the present, one-third clear 
pf alt expenses of the property saved was de- 
creed a liberal allowance. 

7. The assignment of a claim for salvage di- 
vests the lien originally existing in favor of the 
salvor, and confers no right upon the assignee 
to claim reimbursement in a court of admiralty. 

[Cited in The Champion, Case No. 2,583; The 
R. W. Skillinger. Id. 12.181: The Napoleon. 
Id. 10.011; The Sarah J. Weed, Id. 12,350.] 

8. The lien for towage is also divested by an 
assignment of the claim. 

[This was a libel for salvage by A. G. Stur- 
tevanf; and others against the bark George 
Nieholaus.] 

Durant & Homor, for libelants. 
Benjamin, Mieou & Finney, Moise & Ran- 
dolph, and M. M. Cohen, for interveners. 

McCALEB, District Judge. The libelants 
In this case claim a salvage compensation for 
services rendered to the bark George Niehol- 
aus, of Hamburg They allege that they are 
the master and crew of the bark Sarah 

1 [Reported by John S. Newberry, Esq.] 



Bridge, of Portland, Maine: and that on the- 
Sth of October last, while on a voyage from 
Bordeaux to New Orleans, and when they 
were about forty miles south by east from 
the South West Pass, they descried a baric 
under very short sail, and apparently deserted 
or unmanageable. Her sails were flapping in 
the wind, and she steered as if no one was at 
the helm. Believing her to be in distress, 
tbey hove to on the Sarah Bridge until the 
bark came down near them, and they discov- 
ered that she was the George Nieholaus, of 
Hamburg. There was a man on the forecas- 
tle, who hailed and begged them to come on 
board, saying that all on board the George- 
Nieholaus, except himself, were dead. They 
immediately hove to the Sarah Bridge, and 
sent the mate, Patrick Cass, and three men,, 
to ascertain the condition of things on the 
bark. They found four persons alive, but 
three of them were insensible, and no com- 
munication could be held with them, and 
from the man who had hailed them, they 
learned that the George Nieholaus had sailed 
from Navy Bay, on or about the 9th of Sep- 
tember, 1853, and was bound to Cardenas, in 
the Island of Cuba; that shortly after sh& 
went out of port all hands fell sick with 
Chagres fever, and that the captain died 
when she was eleven days out, and eight of 
the crew had also died before the time when 
she was descried by the libelants. These^ 
facts were obtained from the man who hailed 
the Sarah Bridge, and who was found in an 
extremely feeble condition, and seemed to be- 
somewhat out of his mind, in consequence of 
sickness and exposure. The log was not 
written up, and the chronometer was out of 
order. The bark was in a desperate condi- 
tion, and would soon have been lost by th& 
action of the winds and waves. The libelants 
took possession of her, and placed on board 
Patrick Cass, the mate, and a sufficient num- 
ber of the crew of the Sarah Bridge to man- 
age and bring her into this port, where she 
arrived on the 9tb of October last. 

The service rendered by the salvors was 
certainly meritorious, but unattended by ex- 
traordinary exertion. There was danger in- 
curred in consequence of the existence of a 
malignant disease on board the George Nieh- 
olaus. The extent of that danger can only be 
estimated by the mortality among those on 
the ship froai the time she left Navy Bay. It 
is true that no evidence has been adduced to 
prove that the disease was of a contagious 
character; but from the facts before it, the 
court is not at liberty to say that no danger 
was incurred by the salvors who went into 
the hold of a vessel evidently infected with a 
disease, which, within a very few days, had 
proved fatal to almost every human being on 
board. The promptitude with which assist- 
ance was rendered, also deserves to be favoi*- 
ably noticed. It was a case which called for 
those very offices of humanity which were 
performed with alacrity and zeal by the salv- 
ors. The saving of life is an ingredient in a 
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salvage service whicli is always liighly esti- 
mated by the courts. Tlie mere preservation 
of life, it is true, this court has no power of 
remunei-ating; it must be left to the bounty 
of the individuals; but if it can be connected 
with the preservation of property, whether 
by accident or not, then the court can take no- 
tice of it, and it is always willing to join that 
to the animus displayed in the first instance. 
The Aid, 1 Hag5. Adm. 84, It was, indeed, 
the duty of the master of the Sarah Bridge 
to interrupt his voyage for the purpose of 
taking on board the survivors of the crew of 
the George Nicholaus, in their suffering state, 
for the safety of their lives. It was a duty 
imposed upon him by the first principles of 
natural law— Lhe duty to succor the distress- 
ed, and it is enforced by the more positive 
and imperative commands of Christianity. 
The stopping for this purpose could not be 
deemed a deviation from the voyage, so as to 
discharge any insurance, or to render the 
master criminally or civilly liable for any 
subsequent disasters to his vessel, occasioned 
thereby. But, beyond this, there was no su- 
pervening or imperative duty. The master 
was under no obligation to lie by in order to 
save property, or to delay the proper progress 
of the voyage. Any stoppage for such pur- 
pose would, of itself, amount to a deviation; 
and any going out of his course for such a 
purpose, being wholly unauthorized, would 
discharge the underwriters from all future re- 
sponsibility. But the maritime law, looking 
to the general benefit of commerce, upon a 
large and comprehensive policy, does not pi'o- 
hibit the master, under such circumstances, 
from deviating to save property in distress, if 
he deems it fit in a sound exercise of his dis- 
cretion. As between himself and his owners, 
the usage of the commercial world has cloth- 
ed him with this authority; and in retuni for 
such extraordinary hazards, it l:as enabled the 
owners to partake liberally in the saivage 
awarded for the meritorious service, when it 
is successful. The Boston [Case No. 1,673]. 

This is certainly not what is known m the 
admiralty law. as a case of derelict. It is 
rather what has been dencminated by the 
courts, a quasi derelict. The vessel w^as not 
abandoned, but the evidence shows that those 
on board of her werf* bo.h phyiically and men- 
tally incapable '^f doing anything for their 
own personal safety. She w^as certainly in a 
situation of extreme danger and distress. 
She was entirely at the mercy of the winds 
and waves, ana a few hours of stormy 
weather, would, we may reasonably conclude, 
have sealed her fate. I have already stated 
that the service rendered by the salvors, was 
not attended by extraordinary exertion. But. 
to use the languaae of Mr. Justice Story, in 
the case of The Boston [supra] : '*! should be 
sorry to lay down any doctrine, by which it 
should be suppo-sed, that if. in a meritorioas 
case of salvage, derelict or quasi derelict, 
there was subsequently no great hazard or la- 
bor of an exhausting nature, the salvage was 



therefore subject to great diminution. I 
should fear, that such a doctrine would be 
found as mischievous in practice, as it would 
be unjust in principle." Upon questions of 
this nature, a large discretion must of neces- 
sity, belong to the public tribunals. It is of 
great importance, as far as it can be done, to 
avail ourselves of fixed rules and habits in 
the performance of a delicate duty, and not 
to deviate from them, except upon urgent oc- 
casions. The rule of salvage in cases of der- 
elict usually is (as has been often said), to 
give one half, and it has rarely been below 
two-fifths, of the property saved. 

Regarding this as a case of quasi derelict, I 
am disposed to award a liberal compensation 
to the salvors, and believe that the proportion 
of one-third, will be a fair allowance. A case 
similar to the present was not long since de- 
cided by Dr. Lushington, sitting in the high 
court of admiralty in England. It was a 
suit instituted by the master, second mate 
and one seaman, belonging to the American 
bark Tartar, for salvage. The Tartar, whilst 
on uer voyage from Calcutta to Boston, in 
latitude VS° north, and longitude 46'' west, 
fell in with a brig with a signal of distress, 
winch proved to be the Active, of the burden 
of 170 tons, laden with sugar, from Pernam- 
bueo to Hamburg. The master of the Tar- 
tar, on boarding the brig, found that shortly 
after she had left Pernambuco, the yellow 
fever had broken out on board, and had al- 
ready destroyed seven hands of a crew con- 
sisting originally of eleven, including the 
master: that the master was then actually 
dying: that of three remaining, one had lost 
the use of his right arm, and that none of 
them were acquainted with navigation. In 
these circumstances the master of the Tar- 
tar expressed his wish and readiness to ren- 
der them any assistance, stating at the same 
time that he could n«jt compel any of his 
crew to come on board a ship situated as 
the Active was. O: his return to the Tartar, 
the second mate and one seaman immediate- 
ly volunteered, and having been put on 
board, they succeeded in bringing the ship 
and cargo safely to Falmouth. The master 
died soon aftei they came on board. The 
value of the ship, freight and cargo, was 
agreed at £4,300 No opposition was offered 
to the merit of the salvors, and Dr. Lush- 
ington, after stating the circumstances and 
commenting briefly on the high nature of the 
services, gave the sum of £1,500, and appor- 
tioned £500 to the ma+e, £400 to the seaman, 
and £600 to the master of the Tartar, to 
meet any claims of the owners, for whom no 
appearance had beei given. Here it will b« 
seen that something more than one-third was 
awarded, and although the value of the 
property saved is greater than in the case 
now before the court, it will also be seen 
that the circumstances under which the serv- 
ices were rendered were such as to enhance 
the compensation beyond what I feel it my 
duty to allow in the present instance. The 
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value of tlie property saved in this case, as 
appears by the account sales rendered by 
the marshal, is $4,300. Of this sum I award 
§1,500 to the salvors free of all costs and 
■charges. 

Before I proceed to apportion this amount 
to the salvors, it becomes necessary to de- 
■cide certain questions of law which were 
pressed upon the attention of the court in 
the arguments of the proctors at the bar. 
It appears by an assig'nment on the record, 
that the first mate of the Sarah Bridge, Pat- 
rick Cass, has transferred his claim for salv- 
age to Appleton Oaksmitb of New York, 
and the consideration of the assignment is 
stated to be the sum of $150. It is contend- 
ed by the proctor of a portion of the salvors, 
that Patrick Ca?s, the mate of the Sarah 
Bridge, is no longer before the court, his 
lien for salvage having been extinguished 
•by payment; and that the transferee of his 
■claim has no right, in virtue of th6 assign- 
ment, to demand from a court of admiralty 
reimbursement of the sum advanced. 

This proposition in law involves no in- 
trinsic difficulty. An assignment of a claim 
for salvage, divests the lien which originally 
existed in favor of the salvor, and conse- 
quently confers no right in the assignee to 
claim a reimbursement in a court of ad- 
miralty. The reasoning of Judge Conkling 
of the Northern districi of New York in the 
■case of Patchinv.The A. D. Patchin [Case No. 
10,794], though a case of seaman's wages, is 
equally applicable to the claim of a salvor. 
"It was correctly urged by the counsel for 
the petitioner," says th? court, "that in eases 
arising ex contractu, the admiralty juris- 
diction depends on tbs nature of the con- 
tract; and it is trut, alsa, that this jurisdic- 
tion is not always confined to the immedi- 
ate parties to the contract. Thus a bottom- 
ry bond iss assignable and may be enforced 
in the name of the assignee. But bottomry 
is an express ay3joth«?oation, and binds the 
ship to the lender and his assigns. So also 
is a bill of lading assignable, or ratlier nego- 
tiable, and the holder may in this country 
maintain an action in the admiralty upon it 
in his own nam**. But the quality of ne- 
gotiability ifa given to this instrument by 
law for the benefit of trade, and its transfer, 
moreover, carries wita it the title of the 
goods shipped and cf course the right to 
maintain a suit upoa it for their value in 
■case of their >ops. This right of the mariner 
to proceed against the ship in specie, is con- 
ferred upon him toi nSs own exclusive ben- 
efit. It arises by implication, and exists in- 
dependently of possession. Its object is the 
more certainly to secure to him the hardly 
■earned fruits of his perilous and useful serv- 
ices. When, therefo.'e. his wages are paid, 
no matter by whom, the design of the priv- 
ilege is answered; and to say the least, it is 
very questionable whether he would be ben- 
efited by the capacity to transfer it to an- 
other; for if this power would sometimes 



enable him to obtain immediate payment, it 
would also expose hinr to imposition through 
his credulity and prfverbial improvidence. 
* * * Implied liens are admitted with un- 
sparing caution by the common law. Being 
allowed for the benefit of trade, they are 
limited to that object, and are held also to 
be strictly personal. The right of lien de- 
pends on the actual possession by the person 
claiming it, of the goods to which it is at- 
tached; and if he parts with the possession, 
the lien is irretrievably lost. In the absence 
of any authority to the contrary, I am of 
opinion that the mariner's lien ought in like 
manner to be considered as restricted to its 
design, and as merely personal. The peti- 
tioner cannot justly complain of being de- 
nied the privilege of maintaining a suit in 
rem in the admiralty; the ordinary forms of 
remedy in favor of au assignee of a chose 
in action, are optn to him in common with 
all others." 

"While I consider the reasoning of the 
court jn the case here cited in all respects 
applicable to the lien in favor of a salvor, 
and while I am clearly of opinion that the 
intervening libel or Mr. Oaksmith, the as- 
signee of the claim of Patrick Cass, must 
be dismissed for want of jurisdiction in this 
court to entertain it I am equally clear in 
the opinion that the object which the proctor 
had in view in urging his objection to the 
recognition of the claim, cannot be accom- 
plished in this case. The objection has been 
presented on behalf of the master of the 
Sarah Bridge, and was doubtless pressed 
upon the attention of tne court witli the hope 
that, if successful, it would have the effect 
of causing the share of the mate, who ap- 
pears from the evidence to have been the 
principal salvor, to enure to the benefit of 
the master and the other co-salvors. Such a 
result would by no means follow, and cer- 
tainly under the circumstances of this case, 
would be justified upoi no principle of law 
or equity. There has been no forfeiture of 
the claim of the mate tn consequence of any 
fraud, embezzlement or other malpractice, 
which calls for his punishment at the hands 
of the court; and while his co-salvors are 
entitled to a full reward for their respective 
services, they have no right to demand the 
amount of remuneration which is justly due 
for his skill, trouble and exertions. 

It is also propt r for me to remark that the 
assignment in this case has not been re- 
garded by the court as a criterion by which 
the share of the master was to be determin- 
ed in the mode of distribution. It will be 
seen that he is entitleu to more than the 
amount set forth as the consideration of the 
assignment. This overplus he must be per- 
mitted to receive upon the final distribution, 
while the balance of his share will enure to 
the benefit of the owner«s of the George Nich- 
olaus, or more property to the holders of 
the bottomry bond. It is to them the as- 
signee, Mr. Oaksmith, must look for reim- 
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bursemeiit of the amount advanced. At any 
rate this tribunal can give him no relief. 

The intervening libels filed on behalf of 
the survivors of the crew of the George 
Nicholaus, must also he dismissed. It is 
unnecessary to decide whether or not their 
contract with their own vessel was dissolved 
by the death of the master and the balance 
of the crew; for admitting that it was, there 
is no evidence upon the record to show that 
they rendered any service which would jus- 
tify this court in awarding them a compen- 
sation in the nature of salvage. All the 
evidence adduced shews, on the contrary, 
that they were physically incapable of ren- 
dering any assistance to the salvors. They 
were utterly unable to do anything either 
for their own personal safety or for the 
safety of the vessel. 

The intervening libel of Mr. Oalismith for 
towage, must also be dismissed for the rea- 
sons already given for refusing to entertain 
jurisdiction of his claim as assignee of Pat- 
rielv CasR. It is founded upon an assignment 
which destroys tiie original lien, and this 
court has no power to grant relief. In order 
to render the mode of distribution clearly 
intelligible. I shall present the share of the 
mate as it would ha/e appeared in the ab- 
sence of any assignment. He will be per- 
mitted to receive, however, only the amount 
over and above the ?150, the consideration 
of the assignment. From the very liberal 
alio war ce awarded to the master of the Sa- 
rah Bridge must De deducted the sum of $20, 
for pilotage dae to the intervening libelant, 
.John Perrin. The costs of court will be de- 
ducted from that portion of the proceeds of 
the property which will accrue to the owners 
of the George Nicholaus, or more properly 
to the holders ot the bottomry bond; for the 
sum which may remain after the payment of 
all necessary costs and expenses, will neces- 
sarily be absorbed by the claim of the hold- 
er of the said bond. 

I have stated that I should award one- 
third of the value of the property to the 
salvors. That value is ascertained to be 
$4,500. The third of that sum will be .?!,- 
500, Of this amount I shall award the usual 
proportion of one-third to the owners of the 
Sarah Bridge, $500 leaving the sum of $1,- 
000 to be distributed among the salvors, viz: 
the master, mate and six seamen, $1,000. 
This amount I shall divide into twenty 
shares of ^oO each, to be apportioned as fol- 
lows: To the master I shall award nine 
sliares amounting to $430, from which sum 
will be deducted pilotage. $20; to the mate, 
four shares. $200 ($50 only to be actually 
paid); to the seamen, McClelland, who re- 
mained constantly on board the George 
Nicholaus. 1 shall award two shares. .$100; 
and to each of the other seamen, five in num- 
ber, I shall award OT'e share, as follows: 
to Wm. H. Smith, $30, to David Graves, 
$50; to .Tohn Hall. S50; to Patrick Powers, 
$50; to John De Pape, $50. 



Recapitulation. 

Aggregate amount of salvage. $1,500 

Owner's pioportiou, one-thiril. .. . $ 500 
Master's " including pi- 
lotage 450 

Mates " 200 

MeClelland's " 100 

Smith's " 50 

Graves's " 50 

Hall's " 50 

Powers's " 50 

De Pape's " 50 

$1,500 



Case nSTo. 13,579. 

STURTEVANT v. GREENOUGH, 

[3 App. Com'r Pat. 319.] 

Circuit Court, District of Columbia. June 0, 

IS 60. 

Patents— PitiOKiTT- Inteufeuesoe — Appeal — 
Exception. 

[1. The abandonment of a perfected inven- 
tion or'the fact that it fell into disuse cannot 
affect the question of priority.] 

[Cited in Berg v. Thistle, Case No. 1,337.] 

[2. Where the r»'asons of appeal in an inter- 
ference case take no exception to the claim of 
the appellee upon the ground of forfeiture by 
laches, the court cannot consider such question.] 

[3. Priority of invention of an improvement 
in shoe-pegging machines, consisting in a feed- 
ing device, awarded to Greenough.] 

Appeal by B. F. Sturtevaut from a decision 
of the commissioner of patents awarding 
priority of invention to I. I. Greenough on an 
interference declared upon an improvement 
in shoe-pegging machines. 

MERRICK, Circuit Judge. The present 
controversy is limited to the question of the 
priority of one of the several improvements 
upon shoe-pegging machines invented by the 
appellant over a like improvement invented 
by the appellee. The particular device con- 
sists in that arrangement of parts, by famil- 
iar contrivances, by which the hammer is 
made to descend, each time a peg is driven, a 
little below the stationai-y rest, so as to take 
off from the stationary rest the pressure of the 
shoe, and to transfer it to the hammer it- 
self, in order that, by a suitable lateral move- 
ment of the hammer and awl, the shoe may 
be urged or fed forward the required dis- 
tance to meet the next descending stroke of 
the awl and peg driver. The controversy is 
not as to which of the contestants first in- 
vented a machine capable of pegging shoes, 
but is confined to the inquiry: Which first 
invented the feed improvement in question? 
This being the nature of the question, it i.'* 
not material for us to consider whether thi»^ 
pegging machines previously invented by 
Greenough and others were very successful 
pegging machines, so as to be extensively 
used in the trade. If these pegging ma- 
chinos existed, and there was need of a feed 
apparatus for their further development, and 
a feed apparatus was contrived capable of 
acting, and which was put on a pegging ma- 
chine and did act, to the extent of pegging 
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some dozen soles upon a last, then it is a 
matter of no consequence, so far as ^here is 
question of tlie invention of tliat improve- 
ment, wlietlier or not, for any otlier cause, 
tlie macliines fell into disuse. If the inven- 
tion was completed, then, in the language of 
Lord Brougham, it is one of the greatest er- 
rors that can be committed, in point of law, 
to say with respect to such an invention that 
It signifies one whit whether it was com- 
pletely abandoned, or whether it was con- 
tinued to be used down to the date of the pat- 
ent; it is totally immaterial, I mean, to the 
question of priority. So the supreme court, 
in the case of Gaylor v. Wilder, 10 How. [51 
U. S.] 477, repudiate the idea that an omis- 
sion to try the value of an article by proper 
tests, or an omission to bring it into public 
use, can affect the question of prioritj'. So, 
too, Judge Story in Bedford v. Hunt [Case 
No. 1,217], holds it to be the true interpreta- 
tion of the statute that a patent may be de- 
feated by showing that the thing secured by 
the patent had been discovered and put in 
actual use prior to the discovery of the pat- 
entee, however limited the use or the knowl- 
edge of the prior discovery might have been. 
The invention of Greenough is admitted by 
the appellant, upon the uncontradicted tes- 
timony of A. H. Hook, to have been made in 
the fall of 1854, between October and De- 
cember, and to have been put upon a shoe- 
pegging machine; and it is also admitted 
that he used it in pegging several dozen shoe 
soles. It further appears from his models, 
drawings and specifications that the inven- 
tion now claimed is the same identically, in 
form as well as in substance, as it was in 
1854-55. It is moreover substantially the* 
sacie as the improvement patented to the 
appellant. This being ^so, all the arguments 
drawn from the cases in which imperfect ex- 
periments have been made and afterwards 
abandoned can have no application as tests 
of patentability or completeness of invention. 
For if the contrivance is in a patentable 
shape now, it was necessarily in a patent- 
able shape in 1854-1855. as it has remained 
unchanged throughout that period. That it 
is in a patentable sliape now is not gainsayed 
nor could it be without stultifying the patent 
already granted to the appellant for the same 
identical thing, and the argument urged by 
the appellant that the device is incomplete 
and unpatentable without the combination of 
some apparatus for presenting the portion of 
the shoe to be pegged perpendicularly to the 
piercing and driving parts is equally appli- 
cable to his own patent; for in the machine 
there described as well as in Greenough's 
there is no provision whatever made for tilt- 
ing the shoe so as to compensate at the 
points of presentation to the awl and ham- 
mer for the curvature in the sole. In the 
23FED.CAS. — 22 



very nature of things, such a contrivance, 
however important to the successful opera- 
tion of pegging machines, is independent of 
the feed operation, and a substantive matter, 
notwithstanding the fact that a felicitous ar- 
rangement for combining the two appei-tions 
of feeding and tilting might and probably 
does foi-m the ground of a patentable improve- 
ment, and may materially influence the adop- 
tion of pegging machines in the trade. 

The foregoing considerations suflaciently 
unfold the reasons why, without minute ref- 
erences to the testimony, I am constrained 
to overrule the several exceptions taken by 
the appellant to the decision of the office. 
The nonuse of Greenough's invention for a 
period of five years, and his neglect in not -ap- 
plying for a patent during those years, and 
not until more than a year had elapsed after the 
grant of a patent to the appellant, would 
have been veiy important, if not controlling, 
considerations in the present aspect of the 
case. But inasmuch as among the reasons 
of appeal is found no exception to the claim 
of the appellee upon the ground of forfeiture 
of his rights by laches, and want of reason- 
able diligence in presenting his claim, I am, 
upon this appeal, precluded from going into 
that question, the general principles for the 
determination of which will be found in the 
case of EUithorpe v. Robertson [Case No. 4,- 
40D], decided by Judge Morseli; the case of 
Belson v. Spear [unreported], by Judge Dun- 
lop; the case of Wickersham v. Singer [Case 
No. 17,610], by myself; and in the case of 
Kendall v. Winsor, 21 How. [62 U. S.] 329, 
where the supreme court say that an in- 
ventor "may forfeit his rights as an inventor 
by a willful or negligent postponement of 
his claims, or by an attempt to withhold the 
benefit of his improvement from the public 
until a similar or the same improvement 
should have been made and introduced by 
others." That question, however, I am debar- 
red from considering in the present ease, and 
advert to it here mainly to prevent my re- 
marks in the preceding portion of this opin- 
ion upon the effect of negligence in its ap- 
plication to tlie mere question of priority 
from being misunderstood, or being drawn 
into a precedent in connection with the facts 
of til is case, when the 'question of abandon- 
ment or forfeiture from laches is properly 
submitted. 

Now, therefore, finding no error in the de- 
cision of the commissioner of patents upon the 
points presented by the reasons of appeal, 
and the office response to those reasons, I 
thereby certify to the Hon. Philip F. Thomas 
that after having appointed a time and place 
for hearing said appeal, and both parties 
having argued the cause in writing, by their 
respective counsels, I have fully considered 
the premises, and affirm his judgments. 
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Case KTo. 13,580. 

STURTEVANTS v. ALTON. 

[3 McLean. 393.] i 

Circuit Court, X). Illinois. June Term, 1844. 

Municipal Cokporations — Contract fok Grad- 
ing Streets — Incidents op Power. 

1. A corporation having power to grade 
streets, &e., necessarily has power to make con- 
tracts respecting the same, in regard to the 
work to be done, and the compensation to be 
paid. 

[Cited in Gaase v. Clarksville, Case No. 5,- 
276.] 

[Cited in brief in Taber v. Cincinnati, L. & 
G. Kt. Co., 15 Ind. 467. Cited in Bicknell 
V. Widner School Tp., 73 Ind. 304; City of 
Williamsport v. Com., 84 Pa. St. 500.] 

2. Under the power to establish post offices 
and post roads, congress have adopted the mail 
regulations of the Union, and punish all depre- 
dations on the mail The same principle ap- 
plies to the exercise of powers by a corporation. 

.3. Where a principal power is given, every 
incidental power necessary to give effect to the 
principal one, is included. 

At law. 

"Wm. L. Lincoln, for plaintiffs. 
Logan & Lincoln and Mr. Bailey, for defend- 
ant. 

McLEAN, Cu-cuit Justice. This action is 
brought on the following bond: "Know all 
men by these presents, that the city of Alton 
acknowledges itself to be indebted unto G. & 
N. Sturtevant in the full and just sum of seven 
hundred and seventy-eight dollars and eighty- 
three cents; which sum, the said city of Alton 
hereby obligates itself to pay to the said G. & 
N. Sturtevant, their executors, administrators 
and assigns, with interest thereon at seven per 
centum per anum, on the 1st of March, anno 
domini, 1844, in specie or its equivalent, and 
for the payment of said sum of money, with 
the interest accruing, the faith and revenue of 
said city is hereby h'revocably pledged. In 
witness whereof, the mayor of said city, with 
the clerk of the common council of said city 
of Alton, by order of said common council, 
have hereunto set their hands, and affixed the 
seal of said city of Alton, this 2d June. 1841." 
Signed by the mayor. &c. 

Several special pleas have been filed by the 
city, some of which are objectionable in point 
of form, but as the object of the corporation is 
to test the validity of the contract, no other 
question will be considered. 

It is objected that the corporation had no 
authority to enter into the contract. This 
bond, it seems, was given in discharge of a 
bond which had been given by the town of 
Alton, under its former act of incorporation. 
That bond is stated to have been executed, "in 
part consideration of Sloo. Kemble and Per- 
kins' entering into a bond conditioned for the 
grading and improving Peoria street, in the 
town of Alton, as designated in said condition, 
and for no other consideration." "It is alleged 

1 [Reported by Hon John McLean, Circuit 
Justice.] 



that that supposed writing obligatory was 
given without any lawful or competent au- 
thority." And it is contended, that if the 
first bond was void, the second, which was 
given in lieu of it, is also void. A deed of con- 
firmation of a void instrument is not good. 
But, if there be a meritorious consideration, 
the second bond may be enforced. 

The first act incorporating the town of Alton, 
of 20th February, 1833, provides, in the first 
section, "that the trustees of the town 'may 
grant, purchase and receive, and hold property, 
real and personal, within the said town and 
no other, (.Tjurial groimds excepted), and may 
lease, sell and dispose of the same for the ben- 
efit of the town, and shall have power to lease 
any of the reserved lands which have been ap- 
propriated by the original proprietors to the 
use of the town, and may do all other acts as 
natural persons; may have a common seal," 
&c. The fifth section declares, "that the board 
of trustees shall have power, by ordinance, to 
levy and collect taxes upon all real estate with- 
in the town, not exceeding the one half of one 
per centum upon the assessed value; to estab- 
lish night watches; light the city; improve 
the navigation of the river within the town; 
to regulate and license ferries; to erect and 
regulate public wharves, &c.; to open and keep 
in repair streets, avenues, lanes, &c.; and, 
from time to time, to pass such ordinances as 
to caiTj' into effect the objects of this act." 
The seventh section gives power to the corpo- 
ration, "to regulate, grade, pave and improve 
the streets, avenues. &c., and to extend and 
widen the same." The thirty-first section of 
the act of the 21st July, 1837, entitled "an act 
to incoi-porate the city of Alton," provides, 
"that the common council elected under such 
act, shall be deemed in law successors to the 
trustees to the town of Alton, to all intents 
and puiTposes; and all obligations and contracts 
entered into by the trustees of Alton, shall be 
carried into full effect by the common council 
of the said city of Alton." [Laws 1837, p. 27.] 
In this latter act, full authority is given to the 
city corporation to carry out the contracts of 
the trustees under the former act, and this 
bond heing within the power thus given, the 
only question is, whether it is founded on a 
valid consideration. 

An instrument under seal purports a consid- 
eration, and this principle applies as strongly 
to a coi-poration, acting within its powers, as 
to a natural person. But if we look beyond 
the bond now before us, to the considei-ation 
on which it was given, it is sustainable. The 
power of the trustees, under their act of in- 
corporation, was ample to improve the 
streets and alleys of the town, and to enter 
into contracts for that purpose. For where 
a corporation is authorised to do that which 
can only be accomplished by a contract, it 
has power not only to make the contract, but 
to carry out in all its details, the principal 
power giveii. Congress "have power to es- 
tablish post offices and post roads," by the 
constitution, and in carrying out this princi- 
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pal power, the mail operations of the Union 
are regulated. Postmasters are appointed 
and their duties prescribed; mail contractors 
and carriers of the mail are regulated, and 
provision is made for the punishment of all 
depredations on the mail. This power is 
considered as an incident to the principal 
power; and every one must see that without 
its exercise effect could not he given to the 
main power. The same principle holds in re- 
lation to a corporation. It has power to 
pave streets, widen them, &e.; consequently 
it may make contracts for such improve- 
ments. It has power to levy a tax, conse- 
quently it has power to appoint an assessor 
and collector. The trustees of Alton had 
power to do these things. They in their con- 
tract stipulated the price at which certain 
improvements should be made, and the evi- 
dence of this contract was in writing, under 
the seal of the, corporation. For aught that 
appears, the consideration on which the first 
bond was given by the trusteees, had been 
duly performed at the time it was executed. 
If this were not so, there is no pretence that 
the work was not done before the bond now 
in question was executed. 

From the recital of the first bond, in the 
record, it is seen that the first was executed, 
for grading and improving a street in the 
town within the power of the corporation. 
Upon the whole, we see nothing which can 
invalidate the bond now before us, and con- 
sequently the demurrer to the pleas is sus- 
tained. Judgment. 



STUTSON V. JORDAN. See Case No. 6,959. 



Case No. 13,581. 

In re STUY VESANT BANK. 

[5 Ben. 566; i 6 N. B. R. 272.] 

District Court, S. D. New York. March, 1872. 

Bankuoptoy — Trustee and Reoeiveu— Incompat- 
iBLB Interests. 
1. At the firsi meeting of creditors in this 
case no assignee was chosen. The creditors re- 
solved to appoint a trustee. The trustee named 
had been appointed receiver of the estate of the 
bankrupt by a state court, and, as such receiv- 
er, had taken possession of such estate, and 
still held it Such proceedings were one of the 
grounds on which the adjudication of banlirupt- 
cy passed. One of the committee of creditors 
named, consisting of three persons, was presi- 
dent of a bank, which was a creditor, and 
claimed to be paid in full, by preference. Held, 
that the position ot the receiver was such as 
to be incompatible with his being appointed a 
trustee in these proceedings. 

■ 2. The president of the bank, also, ought not 
to be one of the committee of creditors, 

3. The resolution appointing the trustee and 
the committee of creditors would not be con- 
firmed, and as no assignee had been chosen, the 
court would appoint an assignee. 

[Cited in brief in Re Cooke, Case No. 3,169.] 

1 [Reported by Robert D Benedict, Esq., and 
here reprinted by permission.] 



In bankruptcy. 

Dudley Field, for Mr. Archer. 

Charles Tracy and G. L. Walker, opposed. 

BliATCHFORD, District Judge. Being of 
opinion, on the papers before me in this case, 
that the interests of the creditors of the bank- 
rupt will not be prompted by the appoint- 
ment of Mr. Archer as trustee, I must de- 
cline to confirm the resolution to that effect. 
One of the grounds on which the bank was 
adjudged a bankrupt by this court was, that, 
being insolvent, it procured and suffered its 
propeity to be taken on legal process, with 
intent, by such disposition of its property, 
to defeat and delay the operation of the bank- 
ruptcy act [of 1867 (14 Stat. 517)], and suf- 
fered and procured a receiver of all its prop- 
erty and effects to be appointed by a state 
court, and surrendered possession thereof to 
such receiver. Mr. Archer was appointed 
such receiver, and is such still. All the 
property which belonged to the bank passed 
into his hands as such receiver, he thereafter 
claiming the legal title to it, by transfer, and 
claiming to hold it as against all the world. 
Such of it as remains in his hands he claims 
to hold by the same title. The proceedings 
in bankruptcy were commenced on the 23d 
of December, 1871. If Mr. Archer is ever 
to account to this court, or to its proper offi- 
cer, for what was the property of the bank, 
he must account for it as it stood on that 
day. It must be administered as of that 
day, and from that day, according to such 
principles of administration as may be de- 
termined by this court. It appears that Mr. 
Archer has, since that day, been dealing with 
the property which came into his hands as 
receiver, as having the legal title to it, col- 
lecting moneys and paying them out. For 
these acts he must, if he is to account to 
this court at all for them, account to a tnistee 
or assignee to be appointed by this court. It 
is not proper that he should, as trustee, be 
plaintiff and, as receiver, be defendant, in 
respect to these matters. Moreover, noth- 
ing can pass from him as receiver, of which 
he is now in possession, to any trustee or as- 
signee to be appointed by this court, unless 
he voluntarily surrenders it. or is compelled 
to do so by proper legal proceedings. It ap- 
pears that he does not intend to so surrender 
it, nor does he intend, if confirmed, as ti-us- 
tee, by this court, to cease acting as receiver. 
He announces that he intends to act both as 
receiver and as trustee, and have his acts 
authorized by the state court which appoint- 
ed him receiver and by this court. This is 
a position of incompatibility which this court 
cannot permit one of its officers to occupy. 
If he is to be trustee under the bankruptcy 
act, appointed by this court, he must look to 
this court alone as the source of his authority. 
If he is to hold and administer, as receiver, 
under the state laws, the property which he 
received as receiver, he must so adminis- 
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ter it -without looking to this court for any 
authority or direction. If he is to adminis- 
ter such property as a trustee appointed by 
this court, he must so administer it without 
looliing to the state court, or to any other 
court but this court, for authority or direc- 
tion. The emphatic language of Judge Wood- 
ruff, in the case of In re Bininger [Case No. 
1,420], shows how utterly impossible it is for 
this court to permit Mr. Archer to occupy, 
at one and the same time, the two inconsist- 
ent positions of a receiver under the state 
law and a trustee or assignee appointed by 
this court. He says: "The design and pur- 
pose of the bankrupt law is, that the prop- 
erty of insolvents shall be secured to their 
creditors in the very mode pointed out there- 
by, with all the facilities for its appropria- 
tion, all the security for its administration, 
all the safeguards against fraud, all the pro- 
tection against devices to establish false 
claims, fictitious debts and illegal or inequit- 
able preferences, which that act provides, 
and in the summary manner in which the 
proceedings may be conducted. It is not, 
therefore, for the debtors, or for the debtors 
and some of the creditors, to say — we can 
devise a better or safer or more economical 
mode of reaching the same final result. If 
it were true, it would be only saying— we 
will resort to an expedient to defeat the bank- 
rupt law, and our reason therefor is, that we 
think our plan is wiser and better than that 
which congress has seen fit to prescribe. 
But, the administration of tlie property un- 
der a receiver in such a suit does not neces- 
sarily accomplish the same result. It is not 
necessary to enlarge upon this, to anticipate 
all possible differences, but reference may 
be made to various provisions of the bank- 
rupt law, such as, requiring the suiTender of 
securities, as a condition of participation in 
the bankrupt's estate (section 20); exclud- 
ing claims deemed fraudulent under the act 
(sections 22, 39); denying to creditors who 
have received or taken securities, with rea- 
son to believe in the insolvency of the debtor, 
and for the purpose of obtaining a prefer- 
ence, any share of the estate (section 23). 
* * * These subjects would find no place 
in the administration of the estate under the 
state laws, through a receiver. There are. 
also, summary means of investigation and in- 
quiry peculiar to the bankrupt law, and not 
linown to the other proceeding. So, too, tlje 
subject of making dividends from time to 
time is committed to the determination of 
creditors (section 27) ; several classes of debts 
are declared entitled to a preference and to 
payment in full in priority to ot^hers (sec- 
tion 28); and special modes of determining 
disputed caims are provided (section 6). 
There are, doubtless, other differences be- 
tween the administrations under the bank- 
rupt law and by a receivership under the 
state laws, but the above are sufficient tg 
show that the two are wholly inconsistent, 
and that the latter defeats the former," 



There is another objection to confirming the 
proceedings of the creditoi*s in regard to a 
trustee. They have undertaken to select a 
committee consisting of three creditoi-s. It 
is to be taken, that they desire such commit- 
tee to consist of three pex'sons. Their ac- 
tion, under the act, is a unit, and their reso- 
lution must be confirmed as a whole, or not 
at all. One of the three pei-sons they name, 
to constitute the committee of creditoi-s, is 
Mr. Bull, president of the New York Savings 
Bank. That bank claims, under a provision 
in the statutes of New York, to be entitled to 
a preference, and to payment in full, in pri- 
ority to others; and, by its proof of debt, 
filed in these proceedings, it claims to have 
such statutes of New York applied in its 
favor, by so preferring its claim, in distribut- 
ing the assets of the bank under the bank- 
ruptcy act. This claim of preference is con- 
tested by creditors of the bank who are un- 
secured, and who claim no preference, len- 
der these circumstances, it is manifestly im- 
proper that Mr. Bull should be one of the 
committee of creditore, under wliose "direc- 
tion," according to section 43 of the act, the 
estate of the bank is to be wound up and 
settled. 

The register certifies to the court, that the 
first meeting of creditors herein has been 
finally closed; that, at such meeting, there 
were some votes cast for an assignee, but 
there was no choice of assignee; and that 
the register made no appointment of as- 
signee, there being an opposing interest. It 
is provided, by section 13 of the act, that, if 
no choice of assignee is made by the cred- 
itoi-s at the first meeting, the judge, or, if 
there is no opposing interest, the register, 
shall appoint one or more assignees. The 
case, therefore, has arisen, where, the reso- 
lution nominating a tioistee not being con- 
firmed by the court, it becomes the duty of 
the court to appoint an assignee. The ob- 
jections to the confirmation of Mr. Archer 
as trustee apply equally to an appointment 
of him as assignee, although three-fourths in 
value of the creditors whose claims were 
proved nominated him as trustee. I appoint 
John H. Piatt, Esquire, as assignee of the 
bankrupt. 

[For a subsequent proceeding in this litigation^ 
see Case No 13,582.] 



Case nSTo. 13,582. 

In re STUYVESANT BANK. 

[6 Ben. 33; i 7 N. B. B. 445.] 

District Court. S. D. New York. April. 1872. 

Baskrcptct — EXAMl^Jl^'o Witness as to Estate 

OF Baskkupt — Right of Witness to 

Have Counsel. 

1. In an examination of a witness respecting 

the estate of a bankrupt, on the application of a 

creditor, othe'* creditors liave not the right to in- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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torvene and to interpose objections to questions 
^ut. 

2. In such an examination a witness is not 
entitled to counsel, even thougli his examination 
may establish a liability on his part to the 
bankrupt's estate, and must be compelled to an- 
swer questions respecting his transactions with 
the bankrupt. 

[Cited in Re Conistock, Case No, 3.080.] 

In this case, a ■witness, who had been presi- 
dent and afterwards receiver of the hank, 
Avas under examination, at the instance of 
John Mack, a creditor. Questions were put 
to the witness touching advances made to 
the bank by him during his presidency there- 
of. In the course of this examination, the 
witness was asked to state specifically when 
jxnd in what way a loan of §50,000 to the 
bank, to which he had testified, had been 
paid by him, or if he had any book or mem- 
oranda by which he could determine. Coun- 
sel appearing on behalf of W. R. Barr, an- 
other creditor, objected to the question. The 
register disallowed the objection, and the wit- 
ness declined, by advice of counsel, to an- 
swer. The same counsel, appearing also as 
■counsel for the witness, claimed to be recog- 
nized as such, and insisted that, inasmuch as 
the whole line of the examination pointed to- 
wards an assumed liability of the witness 
himself to the bankrupt, and his answers 
might tend to establish that liability, the 
witness was entitled to counsel. The regis- 
ter having decided that, under the ruling of 
the court in Fredenburg's Case [Case No. 
5,075], the witness was not entitled to coun- 
sel, certified the above questions to the court, 
with his opinion, that, in an examination of 
a witness respecting the estate of a bank- 
rupt, on the application of a creditor, other 
creditors have not the right to Intervene and 
to interpose objections to questions put; that 
the claim of counsel to appear for the wit- 
ness was untenable, and could not be con- 
sidered stronger because his examination 
might establish a liability on his part to the 
bankioipt's estate; and. that the question put 
to the witness, being in the regular line of 
investigation concerning an important and 
large transaction with the bankrupt, was one 
which the creditor was entitled to have an- 
swered, and the witness should be compelled 
to answer it. 

By JAMES F. DTVIGHT. Register: 2[i, 
James F. Dwight, register of said court in 
bankruptcy, do hereby certify that in the 
course of the proceedings in said cause be- 
fore me, the following questions arose perti- 
nent to the said proceedings, viz.: O. H. P. 
Archer, a witness summoned on the applica- 
tion of John Mack, a creditor, was under ex- 
amination before me on the 3d day of April, 
1872. In the course of his examination the 
following testimony was taken: Q, (9) "Can 
you state more specifically when and in what 
way the actual payment of fifty thousand 
dollars was made by you, or have you any 

2 [From 7 N B. R. 445.] 



CCase No. 13,582) STUYVESANT 


book or memoranda by which you can de- 
termine?" Dudley Field, Esq., appearing on 
behalf of Wm. R. Barr, a creditor, objects to 
the question, on the ground that the witness 
has not been asked at all yet when the pay- 
ment was made, and further, that the ques- 
tion is incompetent, unmaterial and improp- 
er. The register rules, that in this examina- 
tion the creditor, Barr, has not the right to 
intervene, and that the objection cannot be 
allowed. To which the attorney for said 
creditor excepts, and desires that the question 
may be certified to the court, as to whether 
this creditor can intervene. The question is 
allowed, and the witness is directed by the 
register to answer it. The witness says: A. 
"I decline to answer, by advice of counsel." 
Mr. Dudley Field appearing also as counsel 
for Archer, the witness, claims to be recog- 
nized as such, and insists that inasmuch as 
the whole line of examination points toward 
an assumed liability of the witness himself 
to the bankrupt, and his answers may tend 
to establish that liability, the witness is en- 
titled to counsel. The register decides that 
under the ruling of the court, in Re Freden- 
burg [supra], the witness is not entitled to 
counsel, and that Mr. Field cannot be recog- 
nized as such. Mr. Field, as attorney and 
counsel for Wm. R. Barr, prays that the ques- 
tion may be certified to the court, as to the 
correctness of the register's ruling. Mr. Ti-acy 
for the examining creditor, Slack, desires that 
the question may be passed upon by the 
court as to whether the witness shall be com- 
pelled to answer question No. 9, and prays 
that the matter be certified to the court. 

[In accordance with the request of the par- 
ties, the said questions are certified to the 
judge for his action, and under the rule of the 
court I state the following: 

[1st. In regard to the first point, raised, I 
do not think that other creditors have the 
right to intervene and to interpose objec- 
tions to questions put. These examinations 
are allowed by the bankrupt act [of 1867 (14 
Stat. 517)], for the purpose of gaining in- 
formation concerning the estate of the bank- 
rupt; information in which all the creditors 
have a common interest; and to allow one 
creditor the right to interpose objections to 
the course of examination by another, would 
only hamper the examining creditor, while 
afEording no benefit to any, and would be pro- 
ductive only of confusion and delay. The 
only person who would properly have an "op- 
posing interest" in such an examination, 
would be the bankrupt himself, and to him 
is preserved and allowed the right of cross 
examination. 

[2d. In regard to the second point— The 
claim of Mr, Field to appear as counsel for 
the witness: (entirely apart from the fact 
that the application does not come from the 
witness himself,) the proposition seems to me 
entirely untenable. The rights and obliga- 
tions of a witness are not one thing when he 
is before a court and jury, and another when 
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being examined in chambers before a regis- 
ter. He does not occupy such an anomalous 
position that would entitle him to assistance 
in one case, that would not even be claimed 
for him in another. This point has already 
been passed upon in the Case of Fredenburg 
[supra], and in Re Peinburg [Case No, 4,716]. 
Nor can the claim be considered stronger be- 
cause the examination of the witness may es- 
tablish a liability on his part to the bank- 
rupt estate. The very end and aim of an ex- 
amination might be to establish precisely 
such a liability, (which right of examination 
is passed upon by the court in Ke Barle [Id. 
4,244], and in Re Fay [Id. 4,T08]) and how- 
ever much such person under examination 
might need legal assistance and counsel when 
a party to proceedings in another forum, it 
could cei'tainly not be allowed to follow him 
into the stand and take position by his side 
when he is called as a witness. 

3d. I think the witness should be compelled 
to answer question No. 9. Section twenty- 
six of the act gives to creditors the right to 
examine the bankrupt upon all matters relat- 
ing "to the disposal or condition of his proper- 
ty; to his trade and dealings with others, 
and his accounts concerning the same; to 
all debts due to or claimed from him; and to 
all other matters concerning his property and 
estate, and the due settlement thereof accord- 
ing to law," and the court may in like man- 
ner require the attendance of any other per- 
son as a witness. 

[The bankrupt act gives the fullest power 
to ci-editors to get at all the facts connected 
with a bankrupt estate, and this question be- 
ing in the regular line of investigation con- 
cerning an important and large transaction 
with the bankrupt is one which the creditor 
is entitled to have answered. Which facts, 
questions certified, and opinion, are respect- 
fuUy submitted this 8th day of April, 1872.] 2 

BLATCHFORD, District Judge. I concur 
in the views of the register. 

[For a prior proceeding in this litigation, see 
Case No. 12,581.] 



Case No. 13,683. 

In re STUYVESANT BANK. 
[See Case No. 12,919.] 

Case ISTo. 13,584. 

In re STUYVESANT BANK. 
[See Case No. 12,919.] 



STUYVESANT BANK (SIXPENNY SAV. 
BANK v.). See Case No. 12,910. 

STUYVESANT, The GERARD. See Case 
No. 5,356. 

STYLES (liYLES v.). See Case No. 8,625. 
2 [From 7 N. B. R. 445.] 



Case 'No. 13,586. 

SUAREZ V. The GEORGE WASHINGTON. 

[1 Woods, 96.] 1 

Circuit Court, D. Louisiana. Feb. 20, 1871. 

Shipping— Bill of Lading— Freight— Carui age 
BY Pdrser — Bailment. 
"A." was the purser of a steamship about to 
sail from New Orleans to New York. A pack- 
age marked with his name was delivered to him 
for which he gave a bill of lading, whereby he 
agreed to deliver the package to L. in New 
York, on payment of the value thereof, and in 
default of payment to return the package to the 
consignor. The bill of lading indicated that 
freight had been paid on the package, but no 
freight was in fact paid or tendered, nor was 
there any agreement or expectation that freight 
was to be paid The package was not placed 
on the ship's manifest nor stowed with the other 
freight. "A." was not authorized to sign bills 
of lading. He delivered the package to the 
proper person in New York, but neglected to 
collect its value. Held, that the package was 
delivered to "A." as the bailee of its owner and 
was not delivered to the steamship, and that 
the latter was not liable for its value. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

In admii-alty. 

E. W. Huntington, for libellant. 

T. J. Semmes and Robert Mott, for respond- 
ent. 

WOODS, Circuit Judge. On the 31st of 
July, 1868, E. S. Allen, the purser of said 
steamer signed and delivered the following 
receipt: "New Orleans, July 31, 1868. Re- 
ceived in good order and condition from P. 
Manich on board steamer George Washing- 
ton, one box said to contain 6,000 cigars, 
marked E. S. Allen, to be delivered to Mr. E. 
S. Lagram in New York on his payment to 
Mr. T. Masich of (?660) six hundred and 
sixty dollars, or in case of nonpayment by 
him, for me to return said cigars to Mr. P. 
Jlasich, New Orleans. (Signed) E. S. Allen, 
Purser." Freight collected. The libel al- 
leges and the proof shows that Masich was 
only the agent of libellant in the matter; 
that the box actually contained 6,000 cigars; 
that they were the property of libellant; that 
they were conveyed to New York and there 
delivered without the collection of said sum 
of ?660. Libellant claims that he has a lien 
on the steamer tor the said sum, and that her 
owners are jointly and severally liable to him 
for that amount. 

The respondent Moulton answers by way of 
defense: 1. That Allen did not receive the 
box of cigars or give the receipt as agent of 
the owners of the steamer, but undertook to 
carry said box to New York and deliver it to 
Lagram as a personal favor to Lagram; and 
no freight was paid or agreed to be paid 
thereon, of which Masich had notice when he 
delivered the box on board the steamer. 2. 
That the acts of said Allen in the premises 
were done out of the scope of his employ- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ment, and -without the knowledge and con- 
sent of respondents, and that he was not au- 
thorized to sign receipts and bills of lading 
for freight shipped on board the steamer. 

This case turns upon the question: Did the 
shipper deliver the box to. Allen as his bailee 
or did he deliver it to the steamer through Al- 
len acting as the agent of the steamer? Up- 
on this point Allen testifies: That about July 
25, 1868, while in New Orleans, he received 
from Lagram, who was then in New York, 
a letter asking him to bring on a ease of 
cigars from Mr. F. Masieh. About that time 
aiasich applied to him personally in New Or- 
leans; stated that he had received a letter 
from Lagram informing him, Masieh, that he 
thought he, Allen, would bring on the box, 
and asked him if he would do so, and -deliv- 
er the box to Lagram. He told Masieh he 
would. He considered the transaction a per- 
sonal one between Masieh, Lagram and him- 
self. At Masich's request he signed the re- 
ceipt as purser of the steamer in order that 
Masieh might efCeet an insurance upon the 
box. He did not intend to sign the receipt 
as purser of the steamer, and Masieh under- 
stood the reason of his so signing. No freight 
was paid or agreed to be paid on the box. 
He was not authorized to sign and never did 
sign receipts or bills of lading for freight 
except for specie, when he had express orders 
to do so. No application was made to the 
office of the steamer's agent, which was cus- 
tomary, and the only place where freight en- 
gagements were made. The box was not on 
the ship's manifest, nor stored with the other 
cargo of the ship, but put in the bath room 
as a personal matter of his own. 

This testimony is entirely uncontradicted, 
and there is no evidence whatever to show 
that freight on the box was ever paid, ten- 
dered or agreed to be paid. These facts clear- 
ly establish the character of the transaction, 
and show that the box was delivered to Allen 
on his own account, and not as agent or 
purser of the steamer. Masieh clearly so un- 
derstood the transaction; otherwise, why did 
he apply to Allen personally and inquire 
whether he would take the box? He must 
have known that if he desired* to send the 
box as freight, the steamer would take it, and 
was bound as a common carrier to take it. 
The circumstances clearly establish that the 
purpose of the application to Allen was to get 
the box transported by him as a friend of. 
Lagram, without the payment of freight, and 
perhaps also to secure his services in collect- 
ing from Lagram the price of the package. 
It is within the observation and experience 
of almost every one that the officers and pas- 
sengers on steamers frequently take small 
packages, for carriage and delivery, as a per- 
sonal favor to the sender, on which no freight 
is paid or expected to be paid. It would be 
.a great injustice to the steamer to hold her 
responsible for the safe delivery of such par- 
cels. There is nothing to distinguish this 
case from the class just mentioned, except 



the fact that Allen signed a receipt as purser. 
But he testifies he had no authority so to do, 
and that he did it at Masich's request in or- 
der that he might get insurance on the box, 
and that Masieh so understood it. 

The case is that Lagram and Masieh at- 
tempted to get the box carried to New York 
without the payment of freight. jSIasich de- 
livered the box to Allen who became his 
agent or the agent of his principal: Having 
failed to receive pay for his goods, through 
the neglect of Allen, he is now seeking to re- 
cover their value from the steamer, with 
which he never made any contract of af- 
freightment, and to which he neither paid, 
nor agreed to pay, nor tendered any freight. 
The record further shows that Allen had no 
authority to sign receipts or bills of lading, 
and that the steamer had an agent at New 
Orleans charged with that duty. 

The law says that the principal is bound by 
all the acts of his agent within the scope of 
his authority, which he holds him out to the 
world to possess. It is clear that the signing 
of the receipt was not within the scope of the 
authority conferred on the purser by his em- 
ployers. So says the testimony. Did they 
nevertheless hold him out to the world as 
having such authority? There is nothing in 
the record to show that they did either ex- 
pressly or by recognizing his acts in signing 
receipts, nor does it appear from the testi- 
mony that it is by any means a universal 
custom or even general custom with lines of 
steamers having agents, to authorize the 
purser to sign receipts or bills of lading. The 
act of the purser in signing the receipt in this 
ease was therefore beyond the scope of his 
authority, nor had he been held out to the 
world as having such authority. His princi-, 
pals could not therefore be bound, i 

The libel must be dismissed at costs of libel-, 
lant. Decree accordingly. 



Case Wo. 13,586. 

The SUCCESS. 

[7 Blatchf, 551.] i 

Circuit Court, D. Connecticut Sept. 20, 1870, 

Chakteu Pakty — Delay ix Sailing — Measukb of 
Damages. 

1. Where a vessel is chartered on a time char- 
ter, for a voyage, the time to be paid for at a 
specified rate, her obligation to her charterer is, 
that she will sail without unnecessary delay, and 
proceed, with all reasonable dispatch, to her des- 
tination. 

[Cited in The Giulio, 34 Fed. 911; The Coven- 
tina, 52 Fed, 157: The Caledonia, 157 U. S. 
124, 15 Sup. Ct. 544.] 

2. The conditions of the contract, the nature 
of the cargo, and the object of the voyage, may 
all be considered in determining what is reason- 
able. 

3. The rule of damages, in a suit in admiralty, 
brought by the charterer against the vessel, for 
a breach of that obligation, is, that the libellant 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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is entitled to the difference between the fair mar- 
ket value of the cargo at the port of destination 
on the day when the cargo ought to have been 
delivered, and its value at the time when the 
vessel arrived, and made, or was in readiness to 
make, such delivery. 
[Cited in Page v. Munro, Case No. 10,665. 
Cited in brief in Schmidt v. The Pennsylva- 
nia, Id. 12.464; The Caledonia, 43 Fed. 686.] 

[Appeal from the district court of the Unit- 
ed States for the district of Connecticut.] 
In admiralty. 

John T. "Wait and Jeremiah Halsey, for li- 
lapllants. 

James A. Hovey, Abiel Converse, and La- 
fayette S. Foster, for claimant. 

WOODRUFF, Circuit Judsre. 1. The title 
of the libellants to a decree in this case does 
not depend upon any doubtful question of 
law, nor was there any serious difference 
between the 'counsel for the respective par- 
ties, on the hearing, in respect to the rules 
governing the rights of the parties. 

The claimant's vessel was under charter 
to the libellants for a voyage. She was ful- 
ly laden for that voyage on the morning of 
the 1st of April, 1865, with potatoes, apples, 
and other produce, bound for Norfolk, via 
Fortress Monroe, for a market. The agree- 
ment of the parties specified no time for sail- 
ing, nor any time for arrival. The obliga- 
tion which, in such case, is implied by law 
was, that she would sail without unneces- 
sai-y delay, and proceed, with all reasonable 
dispatch, to her destination; and the condi- 
tions of the contract, the nature of the cargo, 
and the object of the voyage, may all be 
considered in determining what is reasona- 
ble. The contract was a time contract, and 
not a contract for the voyage in gross. The 
libellants agreed to pay for the time consum- 
ed therein, at a specified rate.' The master 
had, therefore, no right to consume more 
time than was reasonably necessary, and, by 
delay, increase the earnings of the vessel at 
the expense and loss of the libellants. The 
cargo was perishable. This was a further 
reason why time should not be wasted. The 
cargo, as is charged in the libel and admitted 
in the answer, was shipped for a market. 
The libellants were, on this ground, also, en- 
titled to all the advantage whicli reasonable 
dispatch would secure to them in the market 
for which the vessel was bound. These are 
special reasons for the application of the rule 
in this particular case; and, iiTespeetive of 
such special reasons, the rule is general, as 
to contracts for transportation where no time 
is mentioned, namely, that they must be 
performed within a reasonable time. The 
contested question here is, therefore, so far 
as relates to the right of the libellants to re- 
cover, one of fact, to be determined by the 
weight of the evidence. 

It was found by the district court, that the 
master of the vessel unreasonably and un- 
necessarily delayed her sailing after she was 
laden; that he increased that delay by select- 



ing the most circuitous and least advan- 
tageous of the two routes to her destination, 
without reasonable cause; and that her de- 
pai-ture from New York was needlessly de- 
layed, after she had reached that port, on 
the route selected. In those conclusions, aft- 
er a careful consideration of the testimony, 
aided by the arguments of counsel, I concur. 
I shall not review the evidence, but it is 
proper to say that, to my mind, the prepon- 
derance is in accordance with those findings. 
In cases of this sort, there is usually more or 
less conflict, and it is not difficult for parties 
interested to form and express opinions tend- 
ing to exempt them from liability. The mas- 
ter of the vessel is not only contradicted, in 
important particulars, by both the libellants 
and their supercargo, but his own explana- 
tions of his delay at New London are unsatis- 
factory, and inconsistent with other testi- 
mony, with the state of the wind and weath- 
er, and with the experience of at least one 
other vessel; and even the master himself, 
in substance, admits, that there was no rea- 
sonable excuse for so great detention in New 
York. 

Without, however, going into detail, I deem 
the conclusion fully warranted, that, had the 
vessel sailed as soon as she reasonably 
might, and had she proceeded with due dis- 
patch, she would have arrived as soon as the 
10th of April, and probably before that day. 
The failure of duty in this respect was, 
therefoi-e, a breach of contract, and entitled 
the libellants to recover their damages. 

2. 1^0 exception to the assessment of dam- 
ages by the commissioner, to whom it was 
referred to take proofs and make the compu- 
tation, is urged in this court. Such excep- 
tions as were formally taken below were 
withdrawn in the district court when the 
final decree was moved for. The rule of dam- 
ages prescribed by the court to the commis- 
sioner, for his guidance in making the assess- 
ment, was thfc difference between the price 
at which the libellants had contracted for the 
sale, or at which it might have been made on 
the 10th of April, and the price at which it 
was actually^ made, and the loss on such of 
the produce as perished oy decaj', where that 
decay was clearly traced to the unreasonable 
delay. 

Before the 10th of April, the libellants had 
made a contract for the sale of the goods, 
upon condition that they should arrive on or 
before that day, and, as they failed to ar- 
rive, the proposed purchasers refused to re- 
ceive them at the price stipulated. 

Probably, the rule thus stated was not in- 
tended by the court below to charge the ves- 
sel with any special da-nages, by reason of 
the fact that the libellants had negotiated that 
sale, but only to suffer the fact of this par- 
ticular sale, negotiated as it was only two 
days before the 10th, to be considered in ref- 
erence to the quesdou— what was the market 
value on the day the vessel should have ar- 
rived? If a sale had been negotiated on the 
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4tli of April, conditioned on lier arrival on the 
the 10th, and that was found to be the day 
on which she should have arrived, l)ut, be- 
tween the 4tli and the 10th, the market price 
had fallen off, it would hardly be claimed, I 
think, that the loss of that special contract 
furnished a rule of damages. 

The commissioner here has found specially 
the conti-act of sale and its price, but he has 
also expressly found that that price was the 
fair market price of the articles on the 10th_ 
of April. His assessment conforms, there-' 
fore, in fact, to the rule which gives to the 
libellants the difference between the fair 
market value on the day when the vessel 
should have delivered her cargo, and the 
value at the time when she in fact arrived, 
and made, or was in readiness to make, such 
delivery; and this rule is not claimed to be 
en-oneous. 

Tliat, in such cases, the libellants are en- 
titled to interest, has been often denied. But 
the question is not material here, since, al- 
though the commissioner computed the inter- 
est, the court awarded even less than the 
principal sum reported as damages. The par- 
ties having stipulated for value, and dis- 
■charged the vessel from custody, agreeing 
upon such value at §5,000, the stipulators 
were decreed to pay, in discharge of their stip- 
ulation, that amount only, with costs. 

The decree must be afflrmed, with costs. 



SUCCESSION OF. 

[NOTE. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the decedents.] 
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Case No. 13,587. 

SUCKLEY V. SLADE. 

■ [5 Cranch, 0. 0. 123.] i 

Circuit Court, District of Columbia. March 
Term, 1837, 

Pleading at Law— Pleas. 

The defendant had pleaded the statute of lim- 
itations in due time, and had also demurred to 
the whole declaration. The court permitted him 
to withdraw his demurrer, and to let the plea of 
limitations remain. 

Debt [by George Suckley against Henry O. 
^lade] upon a bond, conditioned to pay one 
third of the debt of Charles Slade. 

The defendant had demurred to the whole 
•declaration, and had pleaded, in due time, the 
statute of limitations of twelve years. 

Mr. Jones, for defendant, now moved to 
strike out the demurrer, leaving the plea of 
limitations to stand as his only plea. 

Mr. Marbury, for plaintiff, contended that 
■the defendant could not plead and demur at 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



the same time, and that therefore the whole 
pleading is a nullity and must go together, 
and then it would be too late to plead the 
statute, as the plea-day had long since pass- 
ed. The pleading being inconsistent, there 
is no plea, nothing to which the plaintiff can 
reply. The statute must be pleaded at 
length, and by the rule-day; and cannot be 
amended. Merryman v. State, 5 Har. & J. 
425; Wall v. Wall, 2 Har. & G. 79; State v. 
Green, 4 Gill & J. 381; State v. Boyd, 2 Gill 
& J. 365; Waterfall v. Glode, 3 Term R. 305. 

Mr. Jones, in reply, cited the statute of 
limitations of 1715 (chapter 23, § 6), that no 
bond shall be good or pleadable if it be of 
twelve years' standing. Carroll v. Waring, 3 
Gill & J. 491, 499; Piatt v. Vattier, 9 Pet. 
[34 U. S.] 415. 

THE COURT (CRANCH, Chief Judge, 
doubting, not having had time to look into the 
cases cited, but inclined to concur with the 
court) permitted the defendant to withdraw 
his demurrer, and leave the plea of limita- 
tions, as a plea filed in due time. 

[See Case No. 13,588.] 



Case No. 13,588. 

SUCKLEY V. SLADE. 

[5 Cranch, C. O. 617.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

Limitation' of Aotion— "Betond Seas." 

A person in Alexandria county, D. C, is not 
"beyond seas," within the meaning of the act of 
limitations, in regard to persons residing in 
Washington county. The residence of the de- 
fendant in Alexandria county may, therefore, be 
added to his residence in Washington county, so 
as to enable him to plead, in Washington, the 
Maryland statute of limitations of "twelve years' 
standing," to a bond. 

Debt [by George Suckley against Heniy C. 
Slade] on a bond in the penalty of $9,794, 
dated 18th of April, 1820, conditioned to be 
void upon the defendant's paying to the 
plaintiff one-third of the debt due by the de- 
fendant's father to the plaintiff if he himself 
should not pay the whole debt on or before 
the 1st of January, 1822. 

A verdict was taken for the plaintiff, sub- 
ject to the opinion of the court, upon the fol- 
lowing state of the case: On the ti-ial of this 
cause it was agreed that the following state 
of facts be submitted to the court as if found 
by the jury in the shape of a special verdict. 
The contract upon which the suit is brought 
is as set forth on oyer. It was executed, at 
the time it bears date, in Alexandria coun- 
ty, D. C. That at said date, and from that 
time to the institution of this suit, the plain- 
tiff resided in, and was a citizen of, the state 
and city of New York. That from the date 
of said contract, and until the year 1824 or 
1825, the defendant was a resident of Alex- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



SUFFOLK (Case No. 13,590 

andria. In 1824 or 1825 he removed to Fair- 
fax oounly, in "Virginia, wJiere he resided un- 
til 1829 or 1830, when he removed to the 
county of Washington, where he has since 
lesided. That whUe the defendant so re- 
sided in Alexandria and Virginia, he was in 
the habit of occasionally visiting the county 
of Washington during each year. That the 
plaintiff was in the habit of visiting the Dis- 
trict of Columbia once or twice a year, spring 
or fall, from 1818 to 1824, on business, and re- 
maining, at each visit, in said district for 
several days, part of which he spent in the 
county of Washington, and the residue in the 
county of Alexandria. In pai-ticular, that in 
April and September, 1822, he so came into 
the said district, and both of said counties, 
and continued in the said district several con- 
secutive days, and in Alexandria from the 
5th to the 9th of April, 1822. And if upon 
such state of facts the court shall be of opin- 
ion that the plaintiff is entitled to recover, 
then judgment to be entered for the plain- 
tiff; and, if for the defendant, then Judgment 
for the defendant. 

The question submitted was, whether, un- 
der the circumstances so stated, the plea of 
the act of limitations of Mai-yland, 1715, e. 
23, § 6, "that the debt" was "above twelve 
years' standing," was a good defence to this 
action. 

U. S. Coxe, for plaintiff, contended that the 
condition of the bond was for a continuing 
guaranty, and, therefore, the statute of limi- 
tations did not apply to the ease; and that 
it was incumbent on the defendant to show 
that he had resided in Washington county the 
whole twelve years. That Alexandria coun- 
ty, being governed by a different code of 
laws, was to be considered as foreign to 
Washington county. That the defendant, 
while residing in Alexandria county, is to be 
considered as "absent out of this province," 
(within the meaning and true construction of 
the Maryland act of November, 1765, c. 12, 
§ 2,) when the cause of action accrued, and 
that he could not be considered as present in 
the province, within the thhd section of that 
act, until he came into the county of Wash- 
ington. 

R. J. Brent, for defendant, cited the case 
of Bank of Alexandria v. Dyer [Case No. 
847], in this court, at March term, 1838, in 
which this court decided that Alexandria 
county was not "beyond seas," within the 
true constniction of the Mai-yland act of lim- 
itations, which decision has been since affirm- 
ed by the supreme court, in the same case (14 
Pet. [39 U. S.] 141). 

[See Case No. 13,587.] 

THE COURT (MORSBLL, Circuit Judge, 
contra) rendered judgment for the defendant, 
upon the case stated, being of opinion that 
the time of the defendant's residence in 
Alexandria may be added to his residence in 
Washington, so as to give him the benefit of 
the Mainland statute of twelve years' limita- 
tion. 
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Case Wo. 13,589. 

The SUB. 

[Blatehf. Pr. Cas. 361.] i 

District Court, S. D. New York. May, 1863. 

Prize— Violation of Blockade. 

Vessel and cargo condemned for an attempt to- 
violate the blockade. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured as prize, March 30, 
18C3, at sea, off Little River inlet, by the 
United States steamer Montieello, near the 
coast of North and South Carolina, and were 
sent to this port for adjudication. The writ 
of attachment and the monition were duly 
served, and were returned April 28 there- 
after, and proclamation and default thereon 
were taken in open court. The vessel's pa- 
pers, found on board of her on her capture, 
were a certificate of British registry, dated at 
Nassau, N. P., February 21, 1862, showing 
that she was owned by Augustus John Ad- 
derly of that place; a shipping agi-eement, 
dated March 16, 1863, showing that she was 
bound on a voyage from Nassau to Beaufort. 
N. C, and back to Nassau and other port or 
ports; and her clearance at the same port, 
dated March 16, 1863, for the same destina- 
tion, with the cargo and the bill of lading 
thereof on board. The master, the mate, 
and the cook were examined in preparatorio 
as witnesses, and testified that tlie vessel was 
captured off the coast of South Carolina, 
about 35 miles to the south of Wilmington; 
that she was English-owned, and was bound 
for any Confederate port she could, reach; 
that they knew of the blockade of the ports 
along the coast; and that all understood that 
the vessel was destined to run the blockade. 
The case admits of no question, on the proofs, 
that the vessel was, when seized, intentional- 
ly engaged in an attempt to violate the exist- 
ing blockade of the coast. A decree of con- 
demnation of the vessel and cargo is, accord- 
ingly, rendered. 



Case M"o. 13,590. 

SUFFOLK BANK v. LINCOLN' BANK. 

[3 Mason. 1.] 2 

Circuit Court, D. Maine. May Term, 1821. 

Banks — Bask-Bills — How Payable. 

1. The holder of bank-bills is entitled to be 
paid in specie the amount of the bills, upon a de- 
mand within the usual banking hours of the 
bank. 

[Cited in Reapers' Bank v. Willard, 24 IIL 
437.] 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reported by William P. Mason, Esq.] 
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2. He is not obliged to take foreign gold or 
silver coin at the bank count, but the payment 
must be by weight. 

3. A bank is bound to keep its money counted, 
or weighed, or to employ servants sufficient to 
count it or weigh it, so as to pay all demands 
made within the usual bank hours. 

4. A bank holding the bank-bills of another 
bank and demanding payment of the same at the 
banking house of the latter, is not bound to re- 
ceive its own bills in payment, but may demand 
specie. 

5. A fortiori it is not bound to receive other 
bank-bills, or a draft in paynient. 

Assumpsit. This action was brought for 
the recovery of about ?3,000, together with 
the additional damages of two per cent, per 
month, authorized by the laws of Massachu- 
setts, in cases where any bank shall refuse 
or neglect to pay its bank-bills in specie on 
demand. The facts were as follows: A run- 
ner or agent from the Suffolk Bank, estab- 
lished at Boston, presented at the banking 
house of the Lrincoln Bank at Bath, their 
bank-bills to the amount above stated for 
payment, and early in the morning, and very 
soon after the commencement of the usual 
banking hours. The cashier immediately of- 
fered to pay the amount in bills of the banks 
in Boston, and among others, partly in those 
of the Suffolk Bank, or by a cheek or draft 
on a bank in Boston; both of which propos- 
als were declined by the agent, who demand- 
ed payment in specie. The cashier then be- 
gan to count out small pieces of silver 
change. It occupied him until near the hour 
of closing the bank, to count in this way, 
about five hundred dollars. He tendered, no 
gold, and no silver of a larger denomination 
than one quarter of a dollar, and no more of 
that, than would have amounted in the 
whole to one thousand dollars, which could 
not have been counted at the rate at wMcb 
the cashier was counting, within the bank 
hours of the day, which were from nine 
o'clock a. m., until one o'clock, p. m. The 
agent offered to take the specie at the count 
of the bank, but the cashier declined so to 
deliver it; and the agent being unable to 
procure the specie, left the bank with his 
bills, a very short time before the closing 
of the bank. The Suffolk Bank treated these 
facts as a case of refusal or neglect to pay 
the bills, and commenced the present action 
accordingly. 

Mr. Longfellow, for plaintiffs. 

Ames & "Whitman, for defendants. 

STORY, Circuit Justice (charging jury). 
The act of Massachusetts (St 1809, c. 38) 
under which this suit is brought, declares, 
that, "if any incorporated bank shall refuse 
or neglect to pay on demand, any bill or 
bills by such bank issued, such bank shall 
be liable to pay to the holder of such bill or 
bills after the rate of two per cent, per 
month on the amount thereof, from the time 
of such neglect or refusal, to be recovered as 
additional damages in any action against 
the bank for the recovery of the said bill 
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or bills." It is the duty of every bank to 
pay its bills in specie on demand, if such 
demand is made at the bank within the 
usual banking hours, and the omission to 
pay under such circumstances, is a neglect 
or refusal within the meaning of the act. 
There is no pretence to say, that a bank has 
a right to delay the holder of its bills, day 
after day, while its officers can count out 
change so as to make up the amount in the 
smallest species of coin in their own way. 
Every bank is bound either to have its spe- 
cie counted or weighed, and ready for de- 
livery, or to have servants sufficient to count 
and weigb it, and pay it out for all demands 
made during the usual banking hours. 1 do 
not say, that if a very large demand be made 
just before the- closing of a bank, so that 
a reasonable time may not exist to count, 
weigh, or deliver it, an omission to pay un- 
til the next day woiild, under such circum- 
stances, be unjustifiable. Perhaps it may 
be, as the business of banks requires, that 
they should be closed at certain hours, in 
order to preserve regularity and correctness 
in their books and proceedings, that the law 
would, if tbe banking hours were reasonably 
extensive, allow some indulgence in this par- 
ticular. But on this point, I give no opin- 
ion, as it is not necessary in the present 
case, and there may be strong ground to 
assert the strictness of the general law as 
to demands and payments. 

Then what are the circumstances of the 
present case? A demand was duly made 
at the bank by the agent, for payment at 
an early hour, and quite early enough, if 
the cashier or the bank officers had used or- 
dinaiy diligence, to have enabled them to 
pay-any sum, however large, which the bank 
coiild 'be 'ciiUed upon to pay (for the banlc 
hours must be presumed to be regulated by 
such considerations), and certainly to pay 
so small a sum as that now in controversy. 
It is said in the first place, that the cash- 
ier offered to pay the amount in Boston bills, 
or by a draft on Boston. But this consti- 
tutes no legal excuse. Every bank is bound 
to pay specie for its bills, and nothing else 
is a good tender. Every other arrangement 
is a matter of courtesy, and not of right 
The Suffolk Bank was not bound even to 
have received its own bills in payment, if 
suck bills to the full amount had been (and 
they were not) offered. It might have been 
unkind and harsh treatment; but still the 
law does not compel the Suffolk Bank to re- 
ceive its own bills in payment of bills, which 
it holds of another bank, at least not under 
circumstances like the present. 

In the next place, it is said, that there 
was in fact no delay or refusal to pay, be- 
cause the cashier was employed in counting 
the specie, and he had a right to full time 
for such a purpose. Now as matter of pru- 
dence, it may be admitted tp have been 
proper for the cashier to count his specie 
before delivery; but as matter of rigV*, his 
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conauet cannot be justified, if his intention 
■was tliereby unreasonably to delay payment 
to the ageat, and thus to create an impos- 
sibility of liis receiving the amount on that 
day. I go farther and hold, that if in fact, 
by such conduct, the payment of the amount 
on the day of demand was necessarily de- 
feated, it comes within the provision of the 
act, whether there was a wrongful intention 
or not It was a neglect to pay, and occa- 
sioned by the want of due diligence on the 
pai-t of the officers of the bank. The jury 
will consider, if necessary, in their view of 
tlie case, wliether the cashier did not inten- 
tionally count over the small change for the 
mere purpose of delay and to avoid payment. 
The circumstances are so strong to lead to this 
conclusion, that little more is necessaiy than 
to recapitulate them. 

But this point is the less necessary to be 
considered, because by the laws of the Unit- 
ed States, foreign gold and silver coins are 
not a tendei- except by weight. The cashier 
therefore has no autliority to make a tender 
of them by the bank count; and it is ob- 
vious, that if payment had been made by 
Aveight, the whole business might have been 
transacted in a vei*y few minutes. 

But what seems decisive in the case is, 
that in point of fact, no tender was made 
of the amount of the bills. The demand was 
of the whole amount of 3,000 dollars; there 
was no count of any specie even to the 
amount of 1,000 dollars. It has been inti- 
njated that each bank-bill should have been 
separately presented for payment and sep- 
arately paid. But there is no foundation in 
law for that suggestion. The holder had a 
right to demand the whole at once as an 
aggregate sum, and the bank was bound to 
pay the whole. Then as there was a due 
demand, and no money to the amount paid, 
or tendered in payment, what ground can 
there be to say that the bank has not re- 
fused or neglected payment of its bills? The 
agent did not waive the receipt of the mon- 
ey, but on the contrary offered to receive 
it at the count of the bank, and was suffered 
to depart without payment. 

These are the views of the law as appli- 
cable to the facts, Tvhich I deem it proper 
to present to the juiy. But I am willing 
to put the case as it was put in the argu- 
ment, upon somewhat narrower grounds;— 
first, whether the sum in controversy might 
not have been reasonably paid within the 
banking houi-s of the day, on which it was 
demanded; secondly, whether there was not 
an um-easonable delay of paj^ment on the 
part of the officers of the Lincoln Bank; and 
thirdly, drawing the legal conclusion from 
the other points, whetlier, under all the cir- 
cumstances, there was not, on the part of 
the Lincoln Bank, a refusal or neglect to 
pay the bills within the true sense of the 
act. 

Verdict for the plaintiffs with the two per 
cent, damages. 
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Case No. 13,593. 

SULIVAN V. BROWNE. 

[2 Wash. C. C. 204.] i 

Circuit Court, D. Pennsylvania, Oct. Term, 
1808. 

PlJACTICE AT Law — RCLE TO TitT. 

Where no declaration or plea has been filed, a 
rule to try or non pros, cannot be enforced. 

In this suit, which was marked for trial 
at a preceding term, though neither declara- 
tion nor plea was filed; a rule to tiy or non 
pros, was entered. 

Meredith now moved to enforce the rule, 
and read a case from Dallas's Reports in the 
supreme court of Pennsylvania, in which the 
rule was enforced, though no plea was put in. 

BY THE COURT. The rule is in the al- 
ternative, that the plaintiff shall tiy the 
cause, or be nonsuited. He has a right to 
say he will try, rather than be nonsuited; 
and how can we accept his offer to try, when 
the cause is not in a state for trial? To say 
that he shall be nonsuited, unless he do what 
the court will not permit, is to take away 
the alternative. W^ere the plaintiff to offer 
to file a declaration now, still the cause 
could not be tried without a rule to plead, 
and a plea filed, and jury sti-uek, or veuire is- 
sued; but under another rule of this court, 
made in 1806, all rules to plead, ai-e to be given 
from month to month in the clerk's oflice; 
and were we to allow a rule to be taken here, 
we should violate that rule. 

Meredith then moved for a rule on defend- 
ant to plead in a month. 

BY THE COURT. As the rule laid down 
In 1806, seems strangely to have been neg- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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lected, 'or may not generally have been 
known, we will permit this innovation on the 
standing rule, during this term; but in fu- 
ture motions of this sort will he refused. 
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Case ]Sro. 13,594. 

SULLIVAN T. HIESKILL. 

[Crahbe, 525; i 4 Pa. Law J. 171; 2 Pa. Law 
J. Rep. 383.] 

District Court, E. D. Pennsylvania. Dec. 7, 

1843. 
Baskruptcy — Previous Assignment— State In- 
sor*vENT Act. 
L. made a voluntary assignment to H., with 
preferences; subsequently he tooli the benefit 
of the insolvent laws of Pennsylvania, and 
again made an assignment to H., as required 
thereby; afterwards he was declared a banl;- 
rupt, on his o'wn petition, in this court. Under 
these facts the assignee in bankruptcy could 
not recover from BL the property passed to 
the latter by the previous assignments. 

This was a motion to take off a nonsuit. 
It appeared that on the 30th October, 1843., 
Henry Lewis made a general assignment to 
the defendant [Thomas Hieskill] for the ben- 
efit of certain preferred creditors; that in 
January, 1S42, he applied for the benefit of 
the insolvent laws of Pennsylvania; and that, 
on his discharge in February, 1842, the de- 
fendant was appointed his assignee, as re- 
quired by those laws. Under these assign- 
ments the defendant came into possession of 
all Lewis's property, including that for the 
value of which this action was brought. In 
March, 1843, Lewis filed his petition in this 
court for the benefit of the bankrupt law [of 
1841 (5 Stat. 440)], and on the 29th April, of 
that year, was declared bankrupt. The plain- 
tiff [.Tohn T. S. Sullivan], was appointed as- 
signee in bankruptcy, and thereupon brought 
this action of trover for the value of certain 
machinery of Lewis's then in defendant's 
hands under the assignments before men- 
tioned. 

The ease came on for trial on the 7th De- 
cember, 1843, before RANDALL, Disti-iet 
Judge, and a juiy, and was argued by Sul- 
livan, for the plaintifif, and by Perkins, for 
the defendant. The plaintiff was nonsuited, 
with leave to move to take the nonsuit off. 

RANDALL, Disti'ict Judge. On the 30th 
of October, 1841, the banki-upt made a vol- 
untary assignment of all his estate to the 
defendant, for the benefit of certain of his 
creditors in the first instance, and on the 
13th of January, 1842, he applied to the 
court of common pleas, of the county of Phil- 



1 [Reported by William H, Crabbe, Esq.] 
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adelphia, for the benefit of the insolvent 
laws of the state of Pennsylvania. On the 
5th of February, 1842, he was discharged, and 
the defendant appointed his assignee, accord- 
ing to the provisions of those laws. Under 
these assignments the defendant obtained 
possession of and sold the property of Lewis, 
who, in March, 1843, filed a voluntary peti- 
tion for the benefit of the bankrupt law, and 
was, on the 29th of April, decreed a bank- 
rupt. The plaintiff, having been appointed 
his assignee, brought his action of ti'over to 
recover from the defendant the value of the 
property received by him under the voluntaiy 
assignment, on the ground that such assign- 
ment was fraudulent and void, as containing 
preferences contrary to the provisions of the 
bankrupt law. At the trial of the case, after 
hearing the plaintifiE's evidence, a nonsuit 
was imposed, with leave to the plaintiff to 
move to take it off, should he think proper to 
do so. That motion having been made is 
now to be disposed of. 

It is argued that the assignment of the 
30th October, 1841, being contrary to the pro- 
visions of the banlaTipt law, passed no inter- 
est in the property to the assignee, and by 
the express provision of that act, is utterly 
void and a fraud upon the law, which de- 
clares that the assignee under the bankruptcy 
shall be entitled to claim, sue for, recover, 
and receive the property attempted to be as- 
signed as part of the assets of the bankmpt. 
It is also said, that the assignment under the 
insolvent laws vested no interest in the de- 
fendant, because, as to the petitioner, the 
first assignment was binding on him, and he 
had no property to assign, and because the 
insolvent laws of the state were suspended 
■ during the existence of the bankrupt law. 

As to the voluntary assignment, no doubt 
it was utterly void and a fraud upon the 
bankrupt law; it passed no propei'ty to the 
assignee, and in Thomson v. Dougherty, 12 
Serg. & R. 448, it was held by Judge Dun- 
can, that a fraudulent assignment, void as to 
creditors, was binding on the assignor and all 
persons claiming under him; that the proi>- 
erty passed out of liim, and could not be re- 
covered by his assignees under a subsequent 
assignment, valid for other purposes, al- 
though it might be reached by creditors, and 
sold under executions on judgments obtained 
subsequently to both assignments. But this 
doctrine was re-examined by the whole court, 
in Englebert v. Blanjot, 2 Whait. 240, and it 
was then held, that in case of a void assign- 
ment, either from fraud or otherwise, the title 
to the property remained in the assignor so 
far as was necessary to protect the interests 
of his creditors, and that a subsequent as- 
signee under the insolvent laws had a right to 
sue for, and recover the property from the 
original assignee. The reasons for this deci- 
sion, as given l6y Chief Justice Gibson, are 
to my mind conclusive of this motion, unless 
there is force in the objection, that the insol- 
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vent laws were suspended during the exist- 
ence of the bankrupt law. 

The Case of Eames [Case No. 4,237], de- 
cided by .Judge Story, which has been re- 
ferred to, must be taken with reference to 
the case before the court. It was there said 
that as soon as the bankrupt act went into 
operation, it, ipso facto, suspended all action 
upon future cases under the state insolvent 
laws, when the insolvent persons were with- 
in the purview of the bankrupt act; but the 
learned judge spoke in reference to state in- 
solvent laws having the effect of the bank- 
rupt law when it discharged the debtor from 
the obligation of prior contracts. Now the 
insolvent laws of Pennsylvania have no such 
effect. They merely protect the person from 
imprisonment, and do not affect the contract; 
indeed, they expressly provide (Act June 16, 
1836, § 40; Dunl. Laws, 3d Ed., p. 724), that 
"the real and personal estate acquired by 
any debtor, after his discharge, as aforesaid, 
or in which he shall thereafter become en- 
titled to any interest, legal or equitable (ex- 
cept such as may be by law exempted from 
execution), shall be subject to his debts, en- 
gagements, and other liabilities, in like man- 
ner, and in all respects, as if such discharge 
had not taken place." The assignment under 
the state insolvent laws is for the equal bene- 
fit of all the creditors; and in the present 
case, the proceedings were consummated long 
before the application was made for the ben- 
efit of the bankrupt law; that application 
was voluntary, and indeed, for aught that ap- 
pears in these proceedings, the petitioner was 
not a person liable to be declared a bank- 
rupt against his will. 

Whether, then, we consider this as an as- 
signment by process of law, or a voluntary 
assignment for the equal benefit of all the 
creditoi^, according to the principles laid 
down by the circuit court of this district in 
Ex parte Dudley [Case No. 4,114], and in 
Anon. [Id. 467], the property vested in the 
assignee under the state insolvent laws, and 
the plaintiff cannot recover in this action. 

The motion must, therefore, be dismissed. 
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SULLIVAN et al. v. INGRAHAM. 
[Bee, 182.] i 

District Court, D. South Carolina. March 23, 

1802. 
Seamen — Embezzlement of Cargo— Contribu- 
tion. 
It IS a general rule that all the crew must con- 
tribute to make good the amount of articles of 
the cargo embezzled. But proof will be admit- 
ted to shew the innocence of some. 
[Cited in Spurr v. Pearson, Case No. 13.268; 
Joy V. Allen, Id, 7,552; Edwards v. Sher- 
man, Id. 4,298.] 

[This was a libel for wages by Sullivan and 
others against Nathaniel Ingraham.] 

. 1 [Reported by Hon. Thomas Bee, District 
Judge.] 



BEE, District Judge. It is admitted that 
the wages sued for are due; but the defend- 
ant alleges that certain articles of the cargo 
to the value of nearly 200 dollars have been 
embezzled; and he contends that this sum 
should be deducted. The loss is admitted, 
but it is said that as the mate and steward, 
with three other seamen, were on board at 
the time it happened, they must contribute to 
make good the amount. It appears that the 
vessel to which these men belonged put into 
Cork in distress, and that while she was un- 
der repair, a part of the cargo was put into 
a lighter alongside, and there secured as 
far as possible by lock and key. The only 
way in which these articles could be got at 
was through a scuttle of the forecastle where 
the men slept. It was also evident that tue 
theft could not have taken place in the day- 
time, as the workmen, two customhouse offi- 
cers, and the mate were constantly on board. 
A harbour watch of tAvo seamen at a time, 
was constantly kept; but neither captain nor 
mate took part in it. Neither mate nor stew- 
ard slept where the men did. They were aft, 
with the captain. Three seamen were ship- 
ped at Cork, for the voyage. They worked 
on board for some time as labourers, and 
went ashore at night, till two or three nights 
before the vessel sailed, when they slept on 
board. The captain has paid off these men, 
without any deduction for the barratry now 
complained of. 

The question is, who are to be answerable 
for it? The general doctrine is that all are 
answerable, inasmuch as all in their turn 
have charge of the vessel, and must be pre- 
sumed to assist, at least not to be ignorant 
of, a theft on board. In the case of The 
Fanny Ormond [unreported], decided here, 
one hundred pieces of nankeen had been stol- 
en, of which three were found in the chest 
of one of the seamen. His guilt was, of 
course, clearly established; but the court was 
of opinion that others must have boen con- 
cerned, since no single man could have se- 
creted so much without aid and connivance. 
Accordingly, all were decreed to contribute 
to make good the loss. In that case, how- 
ever, the mate does not seem to have been 
implicated. The court upon these occasions 
will always endeavour to distinguish between 
the innocent and the guilty, and, to do this, 
will rely even upon presumptive proof, if it be 
sufficiently strong. No other offers here. It 
appears that these goods must have been 
taken in the night; that the seamen alone 
kept the watch, and that the articles stolen 
could not have been got at, except througli 
a scuttle in their berth. The mate and stew- 
ard never slept in that part of the ship, and 
both of them are men of excellent character, 
as the captain swears, who is an impartial 
witness The presumption in favour of these 
two is as strong as could be required. It is 
otherwise as regards the three Irish seamen, 
for they slept on board two or three nights be- 
fore the vessel sailed, and had their turn of 
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watch duty. They are, therefore, liable for 
the actions of the others; for there is no 
proof offered that the goods were stolen he- 
fore they slept on hoard. 

I decree that all the men belonging to the 
vessel, except the mate and steward, contrib- 
ute, pro rata, towards maliiug up this loss; 
and that each party pay liis own costs. 



SULLIVAN (MILLER v.). See Case No. 9,- 
592. 



Case Wo. 13,596. 

SULLIVAN et al. v. PORTLAND & K. R.' 
CO. et al. 

[4 OlifE. 212.] 1 

Circuit Coiui:, D. Maine. April Term, 1874.2 

CoDHTS — Foi.i.owiN'G State Deoisioss — Lien — 
RAiLROiU Companies — Puepeuhed Stock — 
Mortgage — Setting Apart Fund — Usury — 
Statute of Limitations. 

1. Where the supreme court of the state in 
which the circuit court is held, has decided that 
the foreclosure of a mortgage, under the law of 
that state, was bona fide, and in conformity 
with the state law, such judgment must be 
held as furnishing the rule of decision to the 
federal court, except perhaps upon the question, 
whether the law of the state, providing for 
such foreclosure, was constitutional. 

2. The term lien includes every case in which 
personal or real property is charged with the 
payment of a debt, 

3. Equity acknowledges liens which cannot 
be enforced at law; but an equitable lien, 
though not necessarily creating a property in a 
thing, must amount to a charge upon it, so that 
it may be recognized and enforced in a court of 
justice. 

.4. Certificates of stock, known as old pre- 
ferred stock, were issued by a railroad corpora- 
tion. Persons holding the certificates were 
promised ten per cent interest by the corpora- 
tion which issued them, but they were not se- 
cured by any mortgage or collateral. Other 
mortgages were subsequently put upon the 
road, and the trustees of the second mortgage 
took possession of the road, and held it long 
enough, under the state law, for their title 
to become absolute, as against the mortgagors 
in trust for the respective holders of the second- 
mortgage bonds. They then formed themselves 
into a new railroad corporation, under the state 
law, to carry on the business of the road. 
About two years after the certificates above 
named were issued, the stockholders of the old 
corporation authorized the directors to waive, 
in behalf of the company, their existing right 
to redeem at pleasure, and make the road irre- 
deemable until eighteen years after, provided 
the holders of the certificates should empower 
the trustees to pay four per cent of the stipu- 
lated interest to the treasurer of the corpora- 
tion, to be held and appropriated, as far as 
might be, to the payment of the interest of 
such holders of preferred stock as should sur- 
render their old certificates and receive new 
six per cent ones. Nothing was done by either 
party to carry out the proposal of the stock- 
holders to waive their right to redeem the 
first mortgage, until about_a year after it was 
made, when the directors voted that the new 
certificates should be issued to holders of pre- 
ferred stock for the amount surrendered, prom- 

1 [Reported by "William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Aflirmed in 94 U. S. 806.] 



ising sis per cent instead of ten, as in the old 
certificates. The claim of the complainants was 
founded upon the issue of the original certifi- 
cates, coupled with the relinquishment of the 
four per cent promised to the holders of certifi- 
cates under the first mortgage, which was re- 
mitted subject to the stipulation of the old cor- 
poration, that the amount should be held by 
the treasurer, to be applied to the interest 
promised the preferred stockholders. Bill in 
equity to set aside the foreclosure, and to re- 
cover the four per cent interest remitted by the " 
holders of the first mortgage certificates in fa- 
vor of such holders of preferred stock as ac- 
cepted the stockholders' proposal. Eeld, these 
contracts were not obligatory on the old corpora- 
tion, because they stipulated a higher rate of 
interest than then permitted by the law of the 
state, which was six per cent. 

5. It made no difference that the contract 
specified in the old certificates, that the four 
per cent annual interest remitted in excess of 
the legal rate should be held by the treasurer, 
to be applied to the payment of interest to such 
of the holders of preferred stock as should 
adopt the proposal of the stockholders, because 
both agreements rested in executory contract, 
and contemplated a rate of interest not per- 
mitted by law. 

6. Ten years had elapsed from the date of the 
indorsement ^lpon the certificates, before the 
trustees of the second mortgage conveyed the 
property to the new corporation, and no steps 
were taken to set apart the same, or any part 
of the same, to be applied as stipulated in the 
proposal of the stockholders. Seventeen years 
elapsed from the indorsement on the certifi- 
cates issued under the first mortgage, and noth- 
ing was done by the holders of those certifi- 
cates to require either the old or new comora- 
tion to make any such payment, or set apart the 
four per cent remitted for the purpose clnimed 
in the bill of complaint. Held, the claim against 
the old corporation was barred by the statute 
of limitations. 

[See Badger v. Badger, Case No. 718.] 

7. All that portion of the claim which arose 
before the conveyance under which the new cor- 
poration claimed to hold, was therefore invalid, 
Seld, that the complainants could not recover 
that part of their claim arising six years next 
before the filing of the bill of complaint, be- 
cause the conduct of the parties to the stipu- 
lation indicated that they regarded it as of no 
effect, and as nothing was done to show that 
the new corporation, in accepting their title, 
assumed any obligation in that particular. 

8. The contract for the ten per cent was 
usurious, and the contract to apply the excess 
in the manner contemplated by the indorse- 
ment of the first mortgage certificates, would 
not constitute a lien which could be enforced 
at law, or in equity, against a subsequent pur- 
chaser of the mortgaged property. 

9. The unexecuted promise did not constitute 
any vested interest in the corporate estate, real 
or personal. 

10. Slight evidence may be suflSeient in equity 
to show an assignment or setting apart in eq- 
uity of a fund in a case like the present; but 
here there was no evidence whatever. 

11. If the agreement for the setting apart of 
the four per cent was valid, the remedy for 
the breach of it was against the old corpora- 
tion. 

12. Acquiescence in the course pursued by the 
old corporation in this respect was laches on 
the part of the complainants. 

13. Courts of equity, in cases of concurrent 
jurisdiction, consider themselves bound by the 
statute of limitations which govern courts of 
law in such cases. In other cases they act up- 
on the analogy of the limitation at law. 
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14. There is also a defence, peculiar to courts 
of equity, founded on the lapse of time and 
staleness of the claim, where no statute of limi- 
tations governs the case. In such case, courts 
of equity often act upon their own inherent doc- 
trine of discouraging, for the peace of society, 
antiquated demands, by refusing to interfere 
where there has been gross laches in prosecut- 
ing, or long acquiescence, in the assertion of ad- 
verse rights.j 

Bill in equity [by Bichard SulIivaD, trus- 
tee, and others, against the Portland & Ken- 
nebec Railroad Company and others], to set 
aside a foreclosure of certain trustees of a 
second mortgage upon a railroad, and to re- 
cover certain remitted annual interest by. 
the holders of the certilieates under the first 
mortgage— such remittance of interest hav- 
ing been made in favor of such holders of 
preferred stock as would accept a proposal 
of the stockholders to empower certain trus- 
tees to pay four per cent of the interest nam- 
ed in the eeilifieates, to the treasurer of the 
company, to be applied in payment of inter- 
est to such holders of preferred stock as 
would surrender their old certificates and 
receive new sis per cent ones instead. The 
respondents were incorpoi-ated on the 1st of 
April, 1S3G, with all the rights, privileges, 
and immunities incident to corporations, and 
subject to the liabilities and duties prescrib- 
ed in the act passed in the same year con- 
cerning corpoi-ations, and they were author- 
ized and empowered by their charter to lo- 
cate, construct, and maintaia a railroad, 
commencing at a point in the city of Port- 
laud, and thence passing through the towns 
of Korth Yarmouth, Freeport, Brunswick vil- 
lage, and Topsham to Gardiner village, thence 
to Hallowell village, thence to Augusta vil- 
lage, on the west side of Kennebec river. 
Due location of the railroad was made as 
authorized, and the corporation made four 
mortgages upon the same, to enable them to 
construct and equip the railroad, and to 
discharge the indebtedness which they in- 
curred to effect those objects:— By the mort- 
gage, dated April 30, 1850, called the Yar- 
mouth mortgage, they conveyed that portion 
of the railroad betAveen North Yarmouth and 
Portland to Reuel Williams, John Patten, 
and J. B. Carroll, as trustees, to secure $202,- 
400, advanced to the company by contrib- 
utors, for which the corporation issued to 
the contributors certificates creating a lien 
upon the railroad for the payment of the 
principal and ten per cent annual income. 
Advances were also made by sundry cities, 
towns, and individuals, for which loans the 
corporation, on Nov. 1, 1S50, mortgaged the 
whole line of the railroad to the commis- 
sioners of the sinking fund, which adA'ances 
amounted to $800,000. Bonds were also is- 
sued by the company on Oct. 17, 1851, to 
the amount of $230,000, and the corporation 
mortgaged the railroad to John Patten, Jo- 
seph McKeen, and M. S. Hagar, to secure 
the payment of the principal and interest of 
the same to the holders. Contributors, se- 



cured by the first-named mortgage, were, by 
the terms of the certificates, entitled to ten 
per cent annual Interest, but the stockhold- 
ers of the corporation, on the 7th of Octo- 
ber, 1852, authorized the directors to waive, 
in behalf of the company, their existing right 
to redeem, at pleasure, the road from North 
Yarmouth to Portland, and to make the 
same irredeemable until November, 1870, 
provided the holders of the said certificates 
should authorize and empower the trustees 
to pay over four per cent of the stipulated 
annual interest to the treasurer of the cor- 
poration, for the use and benefit of the com- 
pany, to be held and appropriated, so far as 
might be required, or as the same might 
go, to the payment of interest to such of the 
holders of preferred stock as should sur- 
render their old certificates and receive such 
new sis per cent certificates in their stead. 
They, the stockholders, also voted at the 
same meeting, that in case such an arrange- 
ment should be effected with the said con- 
tributors, that the amount, so paid into the 
hands of the treasurer, should be by him re- 
served and appropriated, so far as it might 
be required, or as the same might go, to the 
payment of the three per cent semiannual 
interest, to such of the holders of the pre- 
ferred stock as should so surrender their old 
certificates, and receive such new six per 
cent certificates in lieu of those surrendered. 
The funds obtained from those sources 
were insufficient to complete the enterprise, 
and the coi-poration, on the 15th of October, 

1852, made another issue of bonds to the 
amount of $250,000, and mortgaged the rail- 
road to the same tmstees, to secure the pay- 
ment of the same, which bonds were known 
as the second-mortgage bonds. Nothing was 
done by either party in execution of the 
proposal of the stockholders of the corpora- 
tion, to waive their existing right to redeem 
the first or Yarmouth mortgage at pleasure, 
and to make it irredeemable for the period 
mentioned in that vote, until March 4, 1853, 
when the directors votea that whenever the 
arrangement contemplated by that proposal 
should be completed, the president and treas- 
urer should be authorized to issue new cer- 
tificates to holders of preferred stock for the 
amount surrendered, promising six per cent 
annual interest instead of the ten per cent 
promised in the old certificates, and that 
such new certificates should entitle the hold- 
ers thereof to all the privileges and benefits 
of the votes constituting the said proposal. 
Power to issue such certificates to such of 
the holders of preferred stock as should sur- 
render their old certificates and accept such 
new certificates, was conferred upon the 
president and treasurer of the company at 
the meeting of the directors, held July 10, 

1853, and the directors also voted that the 
holders of such new certificates should be en- 
titled to a lien upon the four per cent an- 
nual interest, to be paid to the treasurer by 
the trustees of the said contributors, pursu- 
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ant to the original proposal of the stockhold- 
ers. Such holders of the old certificates nev- 
er did any thing, so far as appears, to signi- 
fy their acceptance o*. the proposal of the 
stockholders, until Sept. 1, 1853, when the 
first new six per cent certificate was is- 
sued by. the directors of the company. All 
the other six per cent certificates were ex- 
ecuted subsequent to that date, within the 
same year. By the terms of the certificates 
the company waived their right to redeem 
the mortgage until the time mentioned in 
the proposal, and in consideration tliereof 
the respective holders of the surrendered cer- 
tificates covenanted to direct the trustees to 
pay over to the treasurer four per cent of the 
annual interest promised by the old certif- 
icates, it being stipulated in the certificate 
that the four per cent should be held by the 
treasurer, in trust, to be applied as pro- 
vided in the original vote and proposal of 
the stockholders. Special authority was con- 
ferred upon the old corporation, by the act 
of the legislature of April 1, 1856, to let or 
lease their railroad, franchise, and property 
for hire, or to contract for the running and 
managing of the same, with any individual 
or other railroad corporation, for a term of 
years; and the act also provided that the 
lease or contract so made with such individ- 
ual or corporation, sliould be deemed valid 
and binding. Sp. Laws 1856, p. 734. Pur- 
suant to that authority and the vote of the 
directors of Aug. 18 18.56, the president of 
the corporaticn entered into an arrangement 
with the tnistees of the holders of the sec- 
ond-mortgage bonds, whereby the trustees 
were authorized to take possession of the 
railroad upon certain conditions, of which 
the fourth was that they should pay five 
per cent semi-annually on the mortgage to 
the trustees of the contributors, for building 
the Yarmouth pari of the railroad. Express 
authority was conferred upon the trustees 
by that agreement, not only to take posses- 
sion of the railroad, but also to hold the 
same until the interest due upon the bonds 
should be paid, subject to the terras and stip- 
ulations therein set forth. New statutory 
regulations were .oasf.ed by the legislatui-e 
on the loth of Apj-il, 1857, providing for the 
foreclosure of certain mortgages given to se- 
cure the payment of oonds and coupons is- 
sued by i-ailroad corporations. Sess. Acts 
1857. p. 44. 

Actual possession of the milroad was tak- 
en by the trustees nflnvd in the second mort- 
gage on Sept. 1. 1857. under the agreement, 
but the earnings of me railroad proving 
quie insufficient to accomplish the contem- 
plated objects, or to meet the specified con- 
ditions of the agreement, it was treated as 
inoperative at the end of the first year. In- 
terest upon the second- mortgage bonds was 
payable semi-annually, and by reason of 
the non-payment of the same for a long peri- 
od, and for a large amount, more than one- 
third in amount of the bondholders, on April 
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15, 1859, made due application to the trus- 
tees named in the mortgage, requesting them 
to take the necessary steps to foreclose the 
mortgage, and the trustees having complied, 
in all respects, with the request of the peti- 
tioning bondholders, subsequently in the 
same year took possi-ssion of the railroad, 
franchise, and furniture, and having ob- 
served and fulfilled the lequirements of the. 
law in such case ma-Je and provided, and 
having continued in thp possession and en- 
joyment of the mortgaged property for the 
purpose of foreclosure, more than three years 
from the time such tossession was taken 
for that purpose, the title of the trustees 
to the mortgaged prop^ji-ty became absolute, 
as against the mort^pgors in trust for the 
respective holders of the second-mortgage 
bonds. Absolute title to the mortgaged 
property, as against the mortgagors, having 
become vested in the trustees named in the 
second mortgage, in trust for the respective 
bondholders, the latter, on Nov. 5, 1862. 
formed and organized themselves, pursuant 
to the general law of the state, into a rail- 
road corporation, under the name of the 
Portland and Kennebec Railroad Company, 
and adopted by-laws, and elected the neces- 
sary officers to constitute the association a 
legally established and duly organized cor- 
poration, and they were the other corporation 
respondents named in the bill of complaint. 
Accrued interest to a large amount was due 
and unpaid ^to the bondholders under the 
mortgage of Oct. 17, ISol, and it appeared 
that the trustees named in the moitgage on 
the 1st of September, 1860, at the request of 
the holders of the bonds, took possession of 
the railroad, franchise, and furniture, for the 
purposes specified in section 2 of the act 
of the legislature, giving such authority, and 
they continued to hold such possession until 
the 1st of January, 1864, when an arrange- 
ment was made by an-' between the holders 
of the first-mortgage bonds and the new cor- 
poration, by which the former consented 
that the trustees named in that mortgage 
should give up the possession of the rail- 
road, then held in their behalf, to the new 
corporation formed and organized in the 
manner already described. Sess. Acts 1857, 
p. 44, § 3. Full possession of the railroad 
was accordingly surrendered to the new cor- 
poration, and the surviving trustees named 
in the second mortgage, one having deceased, 
on the 1st day of January. 1864, conveyed to 
the new corporation all the right, title, and 
interest they held tner<in, in trust, by vir- 
tue of the second mortgage as foreclosed for 
the said breacn of condition. 

A. G. Stinchfield and Strout & Gage, for 
complainants. 

.T. H. Drummond, A. Libbey, and J. "W. 
Bradbury, foi respondents. 

CLIFFORD, Circuit Justice. Two princi- 
pal questions are presented for decision by 
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the claim of the complainants. They con- 
tend that the foreclosure of the second mort- 
gage, under which the new corporation 
claim title to the mortgaged property, was 
illegal and void. 

But, whether so, or not, they claim that 
they and all others holding the six per cent 
certificates are entitled to recover their pro- 
portion of the four per cent annual interest 
so remitted and paid over to the treasurer, 
whether paid during the possession of the 
old or the new corporation, as the latter, 
as the complainants insist, took their title, 
if any, with notice of all the said votes, stip- 
ulations, agreements, and alleged liens, and 
of the alleged trusts, imposed upon the old 
coi'poration by virtue of the arrangement, 
and they also pray for an account and for 
an injunction, as set forth in the bill of 
complainant. 

Since the decision of the state court in 
the case of the old corporation against the 
new one, it must be assumed that the fore- 
closure was bona fide, and in strict con- 
formity to the state law, as the decision in 
that case, whether the judgment be held to 
be a legal ba/ to the present suit or not, 
must be regarded as furnishing the rule of 
decision to the federal courts in all such 
respects, as it is plain that every objection 
now taken to the foreclosui-e, except pi^r- 
haps the one that the state law' already re- 
ferred to, providing for a foreclosure in such 
cases, is unconstitutional, was fully present- 
ed to the state court, and was by that court 
directly overruled. Kennebec & P. R. Co. 
V. Fortland & K. R. Co., 59 Me. 20. Viewed 
in that light, it is quite clear that the only 
questions of much importance now open for 
decision in the case are as follows: (1) 
Whether the state law providing for fore- 
closur^i, as applied to this case, is a con- 
stitutional law. (2) Whether the claim of 
the complainants that the new corporation 
is liable to them in this suit for the four per 
cent annual interest, remitted by the holders 
of the Yarmouth certificates, and paid over 
as heretofore explained, can be sustained. 

Construe the prior law of the state as it 
was construed by the state court in that de- 
cision, and it is obvious that the first prop- 
osition of the complainants cannot be sus- 
tained, as the later statute does not differ, 
in the particular mentioned, from the prior 
law which was in force at the date of the 
mortgage. 

Beyond all doubt, it was competent for the 
state court to construe the prior law. and it 
is equally clear that the liiW as construed 
by the state court, furnishes the rule of 
decision in the fedei-al courts; and if so, it 
follows that the latter act is not repugnant 
to the former, and if not, every possible 
ground of complaint is removed, which is 
all that need be said upon the subject Ken- 
nebec & P. R. Co. V. Portland & K. R. Co., 
59 Me. 47. 

Grant all that, and still it is insisted by 



the complainants that their claim for the 
four per cent annual interest remitted by 
the holders of the Yarmouth certificates is 
still open, and that the claim is unaffected 
by that decision, or by the foreclosure of 
the second mortgage, or by the deed of con- 
veyance under which the new corporation 
hold their supposed title to the mortgaged 
property. 

Grave doubts are entertained whether any 
branch of the proposition can be sustained, 
but it may be well to inquire, in the first 
place, whether the claim could be sustained 
as against the foreclosure and the title of 
the new corporation as derived from the 
deed of conveyance given by the trustees 
named in the second mortgage, even sup- 
posing that the claim is wholly unaffected 
by the decision of the state court, alfirming 
the validity of the foreclosure. Certificates 
of stock known as old preferred stock were 
issued by the corporation to the amount of 
$240,000, of which ?200,000 are outstanding, 
and unredeemed. Persons holding such cer- 
tificates were promised ten per cent annual 
interest by the corporation which issued 
the certificates, but such certificates of stock 
were not secured by mortgage nor by any 
collaterals of any kind, the holders relying 
entirely upon the promise of the corporation. 
All of the claim of the complainants is 
founded upon that issue of certificates of 
stock, coupled with the relin'quishment of 
the four per cent of the annual interest 
promised to the holders of the Yarmouth 
certificates, and which they .remitted sub- 
ject to the stipulation of the old corpora- 
tion, that the amount remitted should be 
held by the treasurer, in trust, to be ap- 
plied, if required, to the payment of the 
annual interest promised to the preferred 
stockholders. Made as all these contracts 
were with the old corporation, it becomes 
important to inquire to what extent thej: 
were obligatory upon the promisors, as the 
new corporation did not acquire any title 
to, or possession of, the mortgaged property 
prior to the date of their deed of conveyance 
from the trustees named in the second 
mortgage. Throughout that period, and to 
the 11th of Blarch, 1870, the legal rate of 
interest in the state was six per cent, and 
the law of the state provided that, in any 
action brought on any contract whatever, on 
which there is directly or indirectly taken or 
reserved, a rate of interest exceeding the 
legal rate, the defendant may, under the 
genei-al issue, prove such excessive interest, 
and that it shall be deducted from the 
amount due on such contract. Rev. St. 1840, 
p. 317; Rev. St. 1859, p. 322; Sess. Acts 
1870, p. 95. 

Valid contracts for a higher rate of inter- 
est than six ner cent may be made sineo 
the passage of the last-named "act concern- 
ing the rate of interest," but both these con- 
tracts were made nearly seventeen years 
before that act was passed, when, beyond 
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all doubt, the -whole excess beyond six per 
■cent was unauthorized by law, and might 
have been avoided as usurious. Both par- 
ties knew that the rate of interest stipulat- 
ed in the two contracts was unauthorized by 
law, nor can it make any difference that the 
corporation promised, in the indorsement up- 
on the old certificates, that the four per cent 
annual interest remitted in excess of the 
legal rate should be held in trust by the 
treasurer, to be applied to the payment of 
interest to such of the holders of preferred 
stock as should .adopt the proposal of the 
stocliholders, as both agreements rested in 
executory contract, and contemplated the 
payment of a rate of interest not authorized 
by law. 

Ten years and more elapsed from the date 
of the said indorsement upon the said cer- 
tificates, before the trustees named in the 
second mortgage conveyed the mortgaged 
property to the new corporation, and through- 
out that period the four per cent annual 
interest was remitted, or was not claimed, 
by the holders of the Yarmouth certificates, 
without any steps being taken by the cor- 
poration to set apart the same, or any 
part of the same, to be applied as stipulated 
in the said proposal of the stockholders. 
Nor were any steps taken within that pe- 
riod, or ever afterwards, to the filing of the 
bill of complaint by the holders of the pre- 
ferred stock, to enforce that stipulation or 
to secure the benefit of it in any way what- 
ever. Seventeen years and more had elaps- 
ed from the date of the indorsement- on the 
Yarmouth certificates to the filing of the bill 
of complaint, during all of which time noth- 
ing was done by the holders of those in- 
dorsed certificates to enforce any such claim, 
or to require either the old or the new cor- 
poration to make any such payment, or set 
apart the four per cent annual interest so 
remitted, or any part of the same, for any 
such purpose as that now claimed in the 
bill of complaint. Tested by these consider- 
ations it is undeniable that the claim against 
the old corporation, if any they ever had, 
was barred by the statute of limitations be- 
fore the present suit was instituted, and 
that all that portion of the claim which arose 
prior to the date of the conveyance under 
which the new corporation claim to hold 
title, may be dismissed without further re- 
mark. Rev. St. 1857, p. 510. 

Suppose that is so, still it may be sug- 
gested that the claim of the complainants, 
arising within six years next before the fil- 
ing of the bill of complaint, is not barred 
by the statute of limitations, which presents 
the question whether the new corporation 
ever became liable to fulfil the stipulation 
contained in the indorsement upon the Yar- 
mouth certificates, that the four per cent 
annual interest, so remitted by the holdei-s 
of the old certificates, should be held by the 
treasurer of the corporation, in trust, to pay 
interest to such of the holders of the pre- 



ferred stock as should accept the before- 
mentioned proposal of the stockholders. Un- 
doubtedly they took their title subject to 
the rights secured to other parties holding 
prior mortgage rights, such as holders of 
bonds or certificates secured by prior mort- 
gages,, but the new corporation may well 
contend that the complainants do not stand 
in any such relation to their title, as their 
claim is not secured by mortgage, and as 
nothing was ever done, either by the com- 
plainants or by the old corporation, to set 
apart the amount promised under that stip- 
ulation, or any part thereof, as a fund to be 
appropriated to that object. Had such a 
designation of the fund been made by the 
parties to the stipulation, much weight 
would be due to the allegation of the bill 
of complaint, that the new corporation took 
their title with notice- of the claim of the 
complainants. 

But in view of the facts as they existed 
at the date of the conveyance, it is difficult 
to see how that allegation can avail the 
complainants, as the conduct of both par- 
ties to the stipulation clearly indicated that 
they concurred in regarding it as inoperative 
and of no effect, as nothing had been done, 
or claimed to be done, to show that the new 
corporation, in accepting their title, assumed 
any obligation whatever in that behalf. No- 
tice is alleged in the bill of complaint, but 
it is expressly denied in the answer, and 
there is no proof upon the subject, except 
what may be inferred from the relation 
which the corporators of the new corpora- 
tion, or some of them, previously bore to the 
promisors in the stipulation. Direct proof 
that the new corporation had notice that the 
complainants made any such claim, at that 
date, is entirely wanting, nor can it be main- 
tained even if they had knowledge of the 
said votes and stipulations, that those votes 
and stipulations, without more, are sufficient 
to constitute a lien which was binding and 
operative, as against the new corporation, 
for the amount claimed in this suit. 

Sufficient has already been remarked to 
show that this suit Is brought to set aside 
the foreclosure, and to recover the four per 
cent annual interest remitted hy the holders 
of the Yarmouth certificates, in favor of 
such holders of preferred stock as accepted 
the aforesaid proposal of the stockholders 
of the old corporation. Instituted as the suit 
was, solely for these two objects, nothing 
need be said in respect to the right of the 
holders of the Yarmouth certificates to re- 
cover the principal of their loan, and six 
per cent interest thereon, as no such issue 
is involved in the record. Attention, there- 
fore, must at present be confined to the 
claim of the complainants to recover the 
four per cent annual interest remitted by the 
holders of the Yarmouth certificates. Un- 
less it can be held that the arrangement be- 
tween the old corporation and the holders 
of the Yarmouth certificates amounted to a 
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valid lien in favor of tlie complainants, it 
would seem to be clear that the claim can- 
not be supported, as it -plainly could not 
he as against the old corporation, and it 
must be admitted that the new corporation 
took the absolute title to the mortgaged 
property, subject only to any legal rights 
previously vested in other individuals or cor- 
porations. Difficulties of an insuperable 
character stand in the way of the theory as- 
sumed by the complainants, that the votes 
and stipulations referi-ed to amount to a 
lien upon the four per cent annual interest, 
so remitted and paid over to the treasurer. 

{!) Because tlie contract to pay ten per 
cent, of which the four per cent was a part, 
was usurious, and as such was unauthor- 
ized by law. 

(2j Because the contract was merely ex- 
ecutory, and did not, without more, amount 
to a lien, even if the contract was legal, as 
the interest remitted was never set apart 
to be applied to the described object. 

(3) Because the remedy of the party, if the 
contract was binding, was at law for the 
breach of it, as the interest, when received, 
was immediately mingled with the earnings 
of the railroad, and paid out to meet current 
expenses 

(4) Because the party interested acquiesced 
in that disposition of the interest for more 
than seventeen yeare without complaint, in- 
cluding the whole period of the pendency of 
proceedings for foreclosure, and for more 
than seven years after the conveyance by the 
trustees named in the second mortgage, to 
the new corporation. 

(5> Because both parties to the stipulation 
in question, up to the date of the conveyance 
to the new corpoiation, treated it as a mere 
executoiy contract, never indicating by any 
recorded act that they regarded it as consti- 
tuting a lien upon any particular fund. 

(6) Because the whole claim of the com- 
plainants against the old corporation is barred 
by the statute of limitations. 

(7) Because the whole claim of the com- 
plainants for the application of the four per 
cent-annual interest is barred by the proceed- 
ings of foreclosure. 

(8) Because the new corporation took their 
title, divested of all da-ms which were illegal, 
oi- which were barred by the statute of limi- 
tations or by the foreclosure proceedings. 

(9) Because the decision of the state court, 
affirming the validity of the foreclosure pro- 
ceedings, 'is a complete answer to the whole 
claim of the complain^'nts for the four per 
cent annual interest so remitted and paid over 
to the treasurer of the old corporation. 

(10) Because the complainants were guilty 
of laches in asserting their claim, having de- 
layed to take any steps to enforce it for more 
than seventeen years from the time the stip- 
ulation was execute* . 

(11) Because they have been guilty of 
laches in asserting their claim against the 
new coi*poration. having delayed to make the 



claim for more than seven years since the 
new corporation acquired their title under the 
foreclosure and the deed of conveyance from 
the trustees named in the second mortgage. 

(12) Because the complainants were not au- 
thorized to instifute or prosecute the suit, as 
it does not appear that the corporation ever 
refused the same, or to adopt the necessary 
measures to protect their rights, if any they 
had, in respect to the claims set forth in the 
bill of complaint. Mozley v. Alston, 1 Phil. 
Ch. 790; Foss v Harbottle, 2 Hare, 4G1. 

Enough has already been remarked to show 
that the contract for ten per cent annual in- 
terest was usurious, and that the contract 
of the promisors to apply the excess in the 
manner contemplated by the indorsement on 
the Yarmouth certificates would not consti- 
tute a valid lien which could be enforced in 
law or equity against a subsequent purchaser 
of the mortgaged property. 

Such a contract, even if legal, being merely 
executoiy, Avould not, without more, amount 
to a lien which could be enforced against a 
subsequent purchaser of the mortgaged prop- 
erty, as the unexecuted promise did not cre- 
ate any vested interest in the corporate es- 
tate, real or personal. Liens may be cre- 
ated by statute or by express contract be- 
tween the parties, or they may arise from 
usage, or be implied from the dealings or 
business relations between the parties, in 
which latter class of cases the lien is general- 
ly displaced by the surrender of the posses- 
sion. Taken in its widest sense, it is doubt- 
less true that the term lien includes every 
case in which personal or real property is 
charged with the payment of a debt; but 
the question in this case is, whether enough 
was ever done to charge the mortgaged prop- 
erty with any such obligation. Statute liens 
depend upon the construction of the statute, 
and contract liens depend upon the terms of 
the contract; but the inquiiy in this case is, 
whether sufficient was done to effect the 
purpose of the parties. Equity indubitably 
acknowledges liens which cannot be enforced 
at law, but an equitable lien, though not nec- 
essarily creanng a property in the thing, must 
amount to a charge upon it, in order that it 
may be recognized and enforced in a court of 
justice. Ex parte Foster [Case No. 4,960], 

Obligations of the kind are frequently bind- 
ing between the' parties when they are of no 
avail against a "subsequent purchaser or at- 
taching creditor. Slight evidence may be 
sufficient, in equity, to show an assignment 
or setting apart of the fund in a case like 
the present: bur in tnis case there is no such 
evidence whatever. On the contrary, the 
case shows that for eleven years the four per 
cent was received by the old corporation, with- 
out ever recognizing any such obligation, 
and the amount so received was constantly 
mingled with the other earnings of the rail- 
road, and paid out to meet current expenses. 
It is indispensable to the validity of such a 
lien, say the supreme court, that there should 
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be a distinct appropriation of the fund and 
an agreement that the creditor shall be paid 
out of it, and it is clear that nothing of the 
kind appears in this case. Wright v, Ellison, 
1 Wall. [68 U. SO 22; Morton v. Nay lor, 1 
Hill [N. Y.3 583; Hoyt v. Story, 3 Barb. 2G2; 
Burn V. Carvalho, 4 Mylne & C. 690; Watson 
V. Wellington, 1 Russ. & M. 602. 

If the agreement was binding, the remedy 
of the party for the breach of it was at law 
against the old corporation. Insurance Co. v. 
Bailey, 13 Wall. [80 U, S.] 621; Hipp v. Ba- 
bin, 19 How. [60 U. S.] 271. 

Acquiescence m the course pursued by the 
old corporation, in mingling the remitted In- 
terest w'th the other funds- of the corpora- 
tion, and in paying out the same to meet the 
current expenses of the cciporation, without 
Any attempt to institute any proceedings to 
protect their supposed rights, was gross lach- 
es on the part of the complainants. Courts 
of equity, in cases of concurrent jurisdiction, 
consider themselves bound by the statute of 
limitations, which govt.rns courts of law in 
like cases, and this rather in obedience to 
the statute than by analogy. In many other 
cases they ac^" upon the analogy of the limita- 
tion at law, as where a legal title would, in 
ojectment, be barred by twenty years' pos- 
session, courts of equity will act upon the 
like limitation, and apply it to all cases of 
relief brought upon equitable titles or claims, 
touching real estate. Wagner v. Baird, 7 
How. [48 U. S.] 258; Moore v. Greene [Case 
No. 9,763]; 2 Story. Bq. Jur. (8th Ed.) 1520; 
Farnam v. Brooks, 9 Pick. 243. 

But there is a defence of the kind, peculiar 
to courts of equity, founded on lapse of time 
and the staleness of the claim, where no stat- 
ute of limitation governs the case. Badger v. 
Badger [Case No. 718]. In such cases courts 
of equity often act upon their own inherent doc- 
trine of discouraging, for the peace of society, 
antiquated demands, by refusing to interfere 
where ther'^ has been gross laches in prose- 
cuting the claim, or long acquiescence in the 
assertion of adverse rights. 2 Sugd, Vend. 
{7th Am. Ed.) 899; Boberts v- Tunstall, 4 
Hare, 257; Jenkins v. Pye, 12 Pet. [37 U. S.] 
241; Harwood v. Railroad, 17 Wall. [84 U. 
S.] 81; New Albany v. Burke, 11 Wall. [78 
U. S.] 107. Long acquiescence and laches 
by parties ou'- of possession, are productive 
of much hardship and injustice to others, and 
cannot be excused but by showing some actu- 
al hindrance or impediment caused by the 
fraud or concealment of the party in pos- 
session, which appeal to the conscience of the 
tribunal exercising jurisdiction in the case. 
Pecuniary prejudice, of a serious character, 
must have been occasioned to the new cor- 
poration by the delay of the complainants to 
set up their claim, as the new corporation in 
the mean time discontinued and abandoned 
a portion of the original location, and located 
and constructed a new route instead, and 
effected a connection not before existing, be- 
tween their railroad and another railroad 



which form a continuous line from Augusta 
to Boston. 

Nothing in the nature of an excuse for the 
delay appears in this case, but both parties, 
throughout the whole period mentioned, treat- 
ed the stipulation as inoperative and of no 
effect. 

Self-evident as the seventh proposition is, 
nothing need be added in its support. 

Nor is any argument necessary to uphold 
the eighth proposition, as the plainest prin- 
ciples of justice would forbid, in view of the 
circumstances, that the new corporation 
should be held to pay any claim which is 
illegal as against the old corporation. 

Having shown that the complainants had 
no valid lien upon the mortgaged property, it 
follows that the decision of the state court is 
a complete answer to the whole claim under 
considerjition, a- it conclusively aflSrms the 
validity of the foreclosure, overruling every 
objection to it set up in the present suit. 

Laches is a good defence, for the reasons 
set forth in the tenth proposition, which re- 
quires no further discussion. 

Nor is any further discussion of the elev- 
enth propoir.ition required, as it is fully sup- 
ported by the authorities already cited, to 
which one or two more may be added. Ho- 
venden v. Lord Annesley, 2 Schoales & L. 
636; McNight v. Taylor, 1 How. [42 U. S.] 
168; Smith v. Clay, Amb. 645. 

JIuch discussion of the twelfth proposition 
is unnecessary, as it is quite clear that those 
which precede it are sufficient to show that 
the- bill of complaint must be dismissed. 
Suffice it to say that no steps were taken to 
secure the co-operation of the old corporation 
before the suit was instituted, nor does it 
appear that any request in that behalf was 
ever made by the complainants. Dodge v. 
Woolsey. 18 How. [59 TJ. S.] 341; Bronson v. 
Railroad, 2 Wall. [69 U. S.] 301; Ang. & A. • 
Corp. (4th Ed.) § 341. 

Bill of complaint dismissed, with costs. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 94 IT. S. 806.] 



Case No. 13,597. 

SULLIVAN V. REDFIELD et al. 

[1 Paine, 441; i 1 Bobb, Pat. Cas. 477.] 

Circuit Court, D. New York. Sept. Term, 1825. 

Patents— Pleading— Injunction — Improvement 
— Speoifioations— Tow-BoAT. 

1. On an application for an injunction to re- 
strain the infringement of a patent right, it 
should be stated in the bill, or by affidavit, 
that the complainant is the inventor; and the 
bill must be sworn to. It is not sufficient that 
he swore to this fact when he -obtained his 
patent. 

[Cited in Young v. Lippman, Case No. 18,- 
160; Consolidated Brake-Shoe Co. v, De- 
troit Steel & Spring Co., 47 Fed. 895.] 

2. To obtain the injunction, the case should be 
such as to leave little if any doubt in the minds 
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of the court, as to the validity of the patent; 

especially if it rests upon the complainant's 

own showing without any opposing testimony. 

[Cited in Thomas v. Weeks, Case No. 13,914; 

Wirt v. Hicks, 46 Fed. 71.] 

3. The act of the 15th of February, 1819 [3 
Stat. 481]. does not alter the principles on 
which injunctions are granted, but merely ex- 
tends the jurisdiction of the circuit courts to 
parties not before falling within it. 

[Cited in Cochrane v. Deener, 94 U. S. 782; 
Root V. Lake Shore & M. S. Ky. Co., 105 
U. S. 192.] 

4. The established rules which govern courts 
of equity, on such applications are, that where 
there has been an exclusive possession of some 
duration, under the patent, an injunction will 
be granted without putting the party previous- 
ly to establish the validity of his patent at 
law. But where the patent is recent, and it is 
attempted to be shown that the specification is 
bad, or otherwise that the patent ought not to 
have been granted, the court will not take the 
decision upon itself, but will send the party to 
establish his patent at law. 

5. A patent for an improvement should de- 
scribe the machine in use, that it may be known 
in what the improvement consists. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585.] 

6. One had patented, "a new and useful im- 
provement in the steam tow-boat," but the 
specification did not mention the invention as 
an improvement, but simply described a tow- 
boat: Held, that the specification was broader 
than the patent, and therefore bad. 

[Cited in Hogg v. Emerson, 6 How. (47 U. S.) 
483.] 

7. The invention should be so clearly de- 
scribed, as to enable the public to put it in use. 

[Cited in Hogg v. Emerson, 6 How. (47 U. S.j 
484.] 

8. The specification described the invention as 
"consisting essentially in attaching the packet 
to the steam-boat, with ropes, chains, or spars, 
so as to communicate the power of the engine 
from the towing vessel to the vessel taken in 
tow, and kept always at convenient distance, 
the manner of applying the power, varying witli 

"the circumstances in some measure:" Held bad 

for uncertainty, and as describing a well known 

natural power, and not an invention. 

[Cited in Hovey v. Stevens, Case No. 6,745; 

Webster Loom Co. v. Higgins, Id. 17,342.] 

This was an application for an injunction 
against the violation of a patent right. 

The complainant stated in his bill, that hav- 
ing ascertained by a course of experiments, 
that the resistance of the water against the 
bow or head of a vessel, when moving, is 
greatly diminished by keeping her as close in 
the wake after another vessel as possible 
Avith convenience, and perceiving the result 
to be favourable to a new and useful applica- 
tion of steam to the conveying of passengers 
in a separate boat from the engine, he, on the 
4th of December, 1816, obtained a patent "for 
a new and useful improvement in the steam 
tow-boat," the specification of which was as 
follows: *'I claim as my invention, the appli- 
cation of steam engine power, placed in one 
vessel to the towing or drawing after her an- 
other vessel, for the purpose of conveying 
thereon passengers or merchandise, or either 
of them, being a new application of a known 



power. The manner in which this applica- 
tion may ne made, varies with the circum- 
stances in some measure, but essentially con- 
sists in attaching the packet to the steam- 
boat, with ropes, chains, or spars, so as to 
communicate the power of the engine from 
the towing vessels to vessels taken in tow, 
and kept always at convenient distance. The 
advantages attending this improvement are, 
that lighter and less expensive vessels may 
be used; he steam engine-boat may be of a 
smaller size; and the engine may rest on a 
frame bearing on her whole extent, but con- 
structed separately from the boat; that any 
kind of steam engine may be used and ap- 
plied, especially those of high pressure and 
lighter construction, without exposing the 
passengers and merchandise to danger; and 
there will be more comfort, quiet, and safety 
in the packet-boat; and it is obvious there 
may be by means of two or more boats, a 
convenient sepai-ation of the passengers, pay- 
ing different prices. John L. Sullivan." The 
bill fmlher stated, that the complainant en- 
deavoured to introduce his invention into use 
as soon as possible, by putting it into prac- 
tice and otherwise deriving a revenue there- 
from; and particularly, that on his proposal 
a company was formed and incorporated in 
the state of Georgia, to navigate the river 
Savannah with steam tow-boats, to whom a 
prolongation of the time of the patent or ex- 
clusive privilege for such navigation, was 
granted by the state of South Carolina, and 
that the company purchased complainant's 
patent-right, paying him 5,000 dollars; that 
the success of the company was so great as 
to induce the formation of other comp'anies 
in other states; that the state of Massachu- 
setts granted him an extension of his term to 
encourage the introduction of tow-boats on 
Connecticut river; and that he continued his 
experiments on' Merrimack and Charles riv- 
ers, for the purpose of improving in the art. 
The bill further stated, that the exclusive 
privilege of Livingston and Fulton had pre- 
vented the complainant from introducing his 
invention in this state, which he had ever 
been desirous of doing, until the late deci- 
sion of the supreme court, declaring those 
privileges mconstitutional; such a decision 
as complainant had spent much time and 
money in endeavouring to procure, but with- 
out success. That as soon as possible after 
this decision, he tried to introduce his inven- 
tion into New-York, by offering it for sale, 
and endeavouring to form companies, and by 
publications in the newspapers. The bill then 
charged, that the defendants [Redfield and 
Seymour] and others had associated for the 
purpose of building and running the steam 
tow-boat Commerce and safety barge Lady 
Clinton, for the express purpose of separat- 
ing the passengers from the boat cariying the 
engine, in the mode devised by complainant, 
and for which he had an exclusive right; and 
that those boats had in .Tune last, been put in 
use between New-York and Albany, under 
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the command of the defendant Seymour, who 
had thus usurped complainant's privilege, in- 
tercepting -md preventing the emoluments 
thereof, which late disastrous accidents on 
board of steam-hoats on the common plan, 
had rendered more sure, valuable, and impor- 
tant. The bill concluded with a prayer that 
the defendants might be restrained by in- 
junction from using said boats. The motion 
was argued on the matters contained in the 
bill only. 

H. D. Sedgwick and R. Sedgwick, for com- 
plainant. 

O. D. Ctolden and S. P. Staples, for defend- 
ants. 

THOaiPSON, Circuit Justice. The applica- 
tion in this case is for an injunction to re- 
strain the defendants and their associates 
from navigating the steam boat Commerce 
and safety barge Lady Clinton, which the bill 
alleges tliey are doing in violation of a patent 
right of the complainant. The application 
comes before the court on notice of the mo- 
tion duly served. The defendants have ap- 
peared by their counsel, but.have read no affi- 
davits, or shown any thing in opposition to 
the motion, except what arises upon the bill 
itself. Nor has the complainant fortified his 
application with any thing except what is 
contained in his bill. It is presumed that the 
bill has been sworn to, though even that does 
not appear. Under this state of the case, an 
objection has been made, which may be con- 
sidered in some measure as a question of 
practice, viz.: Whether the bill should not 
be accompanied by an affidavit, that the com- 
plainant believes himself to be the original 
inventor of what he claims under his patent. 
The bill in this case does not allege, that the 
complainant is the original inventor; so that 
admitting it to have been sworn to, there is 
no verification under oath, that he believes 
himself to be the original inventor. That it 
is material to his claim, that he should be 
the inventor, cannot be denied. It is the only 
ground upon which the patent right can be 
sustained. 

It is said, however, on the part of the com- 
plainant, that the oath required to be made by 
the patentee, before he can obtain his patent, 
is at least prima facie evidence that he is the 
inventor or discoverer. The weight that ought 
to be given to this oath may depend on circum- 
stances. The court will certainly not presume 
that the patentee, when he made the oath, did 
not believe himself to be the true inventor or 
discoverer. But the question it not whether 
at that time he was under such belief, but 
whether he is still under that belief when he 
seeks to enforce his patent right. In the pres- 
ent ease the patent was granted in the year 
1816, and the patentee may since that time 
have obtained such information respecting 
the invention, that he could not now swear 
that he believes himself to be the inventor of 
what he claims; and there may be some ques- 
tion whether the estabUshed practice of the 



court does not require such an affidavit, when 
application is made for an injunction. Among 
the rules of practice adopted by the supreme 
court of the United States, for the coiniis of 
equity, in February term, 1822, it is by the 
33d rule provided, that "in all cases where 
the rules prescribed by this court or by the 
circuit courts do not apply, the practice of 
the circuit courts shall be regulated by the 
practice of the high court of chancery in Eng- 
land." And in the case of Hill v. Thompson. 
3 Mer, 624, decided in the year 1817, Lord 
Eldon said, that when in future an injunc- 
tion is applied for ex parte, on the ground of 
a violation of a right to an invention secured 
by patent, it must be understood, that it is 
incumbent on the party making the appUca- 
tion to swear, at the time of making it, as 
to his belief that he is the original inventor. 
For although when he obtained his patent he 
might very honestly have sworn to his belief 
of such being the fact, yet circumstances may 
have subsequently intervened, or information 
have been communicated sufficient to con- 
vince him, that it was not his own original 
invention, and that he was under a mistake, 
when he made his previous declaration to that 
effect We think there is great good sense 
in this rule, and that it applies with peculiar 
force to a case where the patentee has slept 
for a great length of time upon his naked 
patent right without carrying it into practi- 
cal use. The present case, however, cannot 
be considered as coming strictly within this 
rule. The application is not altogether ex 
parte. It is made on notice of the motion, 
and has been resisted by counsel, and was 
open to the hearing of opposing affidavits. 
We do not therefore mean to dispose of the 
application upon this point; although we 
think the reason and good sense of the rule 
is applicable to the case, and would suggest 
it as fit and proper to be adopted in all cases 
where the bill does not allege the complain- 
ant to be the original inventor. 

Whether the complainant's patent is good 
and valid so as ultimately to secure to him 
the right he claims, is not a question for deci- 
sion upon the equity side of this court. That 
is a question which belongs to a court of law, 
in which the parties have a right of trial by 
a jury. The equity jurisdiction exercised by 
the court over patents for inventions is mere- 
ly in aid of the common law, and in order to 
give more complete effect to the provisions 
of the statute under which the patent is 
granted. And this jurisdiction should, of 
course, never be exercised but upon the sup- 
position, that the applicant for the aid of the 
court, has a right, which has been infringed 
by the party against whom the injunction is 
prayed. It is not a matter of course to grant 
an injunction upon the mere exhibition of the 
patent, and an allegation that it has been in- 
fringed. The patent may be, upon a trial at 
law, prima facie evidence of the right. But 
in order to warrant an interference by injunc- 
tion, there ought to be but httle, if any doubt ■ 
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in the minds of the court as to the validity of 
the patent, especially where the case rests 
entirely upon the complainant's own show- 
ing, without any opposing testimony. 

It has heen urged on the part of the com- 
plainant, that under the provisions of the act 
of congress of the 15th of February, 1819 
[3 Stat. 481], the patent itself gives to the 
patentee a right to claim the interference 
of this court l)y injunction. That act de- 
clares, "that the circuit courts of the Unit- 
ed States shall have original cognizance, as 
well in equity as at law, of all actions, suits, 
controversies, and cases, arising under any 
law of the United States, granting or con- 
firming to authors or inventors, the exclusive 
right to their respective writings, inventions, 
and discoveries. And upon any bill in equity, 
filed by any party aggrieved in any such 
cases, shall have authority to grant injunc- 
tions, according to the course and principles 
of courts of equity, to prevent the violation 
of the rights of any authors or inventors, &e. 
on such terms and conditions as the said 
courts may deem fit and reasonable." This 
act does not enlarge or alter the powers of 
the court over the subject matter of the bill 
or the cause of action. It only extends its 
jurisdiction to parties not before falling with- 
in it. Before this act it had been held, that 
a citizen of one state could not obtain an in- 
junction in the circuit court for a violation of 
a patent right against a citizen of the same 
state, as no act of congress authorized such 
suit. [Livingston v. Van Ingen, Case No. 
8,420.] This act removed that objection, and 
gave the jurisdiction, although the parties 
were citizens of the same state. But in the 
exercise of the jurisdiction in all cases of 
granting injunctions to prevent the violation 
of patent rights, the court is to proceed ac- 
cording to the course and principles of courts 
of equity in such cases. So that the ques- 
tions presented in the present case are pre- 
cisely where they would have been without 
this act. 

In support of the present application, much 
reliance has been placed upon the case of 
Livingston v Van Ingen, 9 Johns. 507, de- 
cided in the court of errors of this state. 
But a little consideration will show there is 
no analogy between the two cases. The 
right of Livingston and Fulton was founded 
upon acts of the legislature, which were 
clear and unambiguous. And if those acts 
were considered valid and constitutional, no 
doubt could exist as to the right. There 
were no facts in dispute, nor could any arise, 
upon which it was requisite for a juiy to de- 
cide. There was. therefore, no necessity, 
or propriety, in sending the parties into a 
coiu-t of law to establish their right. That 
right depended solely on the constitutionality 
of the statutes under which it was claimed. 
This question belonged exclusively to the 
court, and not to a jury to decide; and which 
question, if sent to a court for trial, would, 
according to the course of the courts of this 
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state, come back again for ultimate decision 
to the tribunal where it then was. And in- 
dependent of this, Livingston and Fulton 
had been in the actual and exclusive enjoy- 
ment, and practical exercise of their right 
for at least three years. 

It will be in vain to look for the circum- 
stances in the present case to support the 
analogy. The right, in point of law. is, to 
say the least, doubtful. Some of the ques- 
tions involved in the inquiry are exclusively 
for a jury; and the allegations in the bill, 
as to the practical exercise and enjoyment 
of the right claimed, are vague and am- 
biguous. In what particulars the complain- 
ant's application is open to these objections, 
will hereafter be noticed. We would not be 
understood as having formed, nor do we 
mean to express, any decided opinion upon 
the validity of the patent. VTe only notice 
the objections to it, so far as may be proper 
and necessary to regulate our judgment in 
determining, whether such a case is present- 
ed as to entitle the complainant to an in- 
junction, according tc the course and prin- 
ciples of courts of equity in like cases. The 
rule in the English court of chancery, on 
this subject, is: That where a patent has 
been granted, and there bas been an ex- 
clusive possession of some duration under it, 
the court will interpose its injunction, with- 
out putting the party previously to establish 
the validity of his patent at law. But when 
the patent is recent, and upon an application 
for an injunction, it is endeavoured to be 
shown, in opposition to it, that there is no 
good specification, or otheiwise, that the pat- 
ent ought not to have been granted, the 
court will not, from its own notions respect- 
ing the matter in dispute, act upon the pre- 
sumed validity or invalidity of the patent, 
without the right having been ascertained by 
a previous trial; but will send the patentee 
to law, and oblige him to establish the valid- 
ity of his patent in a court of law, before 
it will grant him the benefit of an injunction. 
3 Mer. 624. And we <nre not aware of any 
decisions in the courts'of the United States, 
or in those of any of the states, which are at 
variance with this rule. "We will proceed 
then briefly to notice how far it applies to 
the present case: and first, as to the objec- 
tions taken to the patent and specification. 
We have not the patent before us; and all 
that the bill states of its contents is, that on 
the 4th day of December. 1816, the complain- 
ant obtained letters patent "for a new and 
useful improvement in the steam tow-boat." 
This grant presupposes the knowledge and 
use of a steam tow-boat, of which the pat- 
entee does not claim to be the inventor, but 
his patent is for an improvement in such 
steam tow-boat. The bill sets out the spec- 
ification, and so far as it contains a descrip- 
tion of the complaiirant's invention, is as 
follows: "I claim, as mj invention, the aji 
plication of steam engine power, placed in 
one vessel, to the towing, or drawing after 
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her, another vessel, for the purpose of con- 
veyiug thereon, passengers, or merchandise, 
or either of them, heing a new application of 
a known power. The manner in which this 
application may he made, varies with the 
circumstances in some measure, but essen- 
tially consists in attaching the packet to the 
steam-boat, with ropes, chains, or spars, so 
as to communicate the power of the engines 
from the towing vessel to vessels taken in 
tow, and kept always at convenient dis- 
tance." This specification is obviously 
broader than the patent. The latter is for 
an improvement in the steam tow-boat; and 
the former contains a description of the 
«team tow-boat itself; of which the com- 
plainant claims to be the inventor, accord- 
ing to his specification. The patent and spec- 
ification are connected together and depend- 
ent on each other for support. The specifica- 
tion should maintain the title of the patent 
The latter should not indicate one thing and 
the former describe another, as the subject 
of the grant. Gods. Pat 102-106; 2 Barn. & 
Aid. 350. Both the language and the policy 
of the act of congress require that the speci- 
fication-should be clear, plain, and intelligi- 
ble, so that others may be taught by it to 
make, or do the thing for which the patent 
is granted. The object of the specification 
is to inform the public, after the expiration 
of the term for which the patent is granted, 
what the invention is: and it ought, there- 
fore, to put the public in possession of what- 
ever is necessary to the use and enjoyment 
thereof. Does this specification contain any 
such certainty of description? It states that 
tUe manner in which the power is to be ap- 
plied, varies with the circumstances in some 
measure. Nothing could be more vague and 
uncertain than this description. But it 
adds, "that it essentially consists in attach- 
ing the packet to the steam-boat with ropes, 
chains, or spars; so as to communicate the 
power of the engine from the towing ves- 
sel to vessels taken in tow, and kept always 
^t convenient distance." On the argument 
much stress was laid on the word "'attach- 
ing." It was said to signify a fixed and 
solid union between the two boats, which 
distinguished it from the ordinary towing 
in common use, which was called connecting 
the two boats by some temporary fastening, 
^''e are not aware of any such distinction be- 
tween the two terms, as to draw after it 
such important consequences. The legal con- 
struction would be the same if the word 
"connecting" had been used instead of "at- 
taching." 

The patentee cannot surely claim as his in- 
vention the towing of one boat aft6r another. 
But the manner of attaching the two togeth- 
er would seem to be the right he asks to 
have secured to him. If he has discovered 
uny important improvement in this respect 



it should have been described in the speci- 
fication with more certainty and precision. 
To say that the two boats must be so at- 
tached as to be kept always at convenient 
distance, does not seem to be that full ex- 
planation which, after the expiration of the 
patent, would leave the public much wiser 
than they were before. What is a conven- 
ient distance, and the particular manner of 
attaching the one to the other, will stilLhave 
to be ascertained by experience. If, accord- 
ing to the patent tl^e invention claimed is 
an improvement in the steam tow-boat, the 
specification, to be complete, shoiild describe 
the one previously in use, that it might be 
seen clearly in what the improvement con- 
sisted, as the patent cannot cover more than 
the improvement claimed. These are some 
of the objections to the patent itself, which 
present such strong doubts in the mind of 
the court, as to its validity, that it is deemed 
improper to interpose an injunction until the 
validity of the patent has been tried at law. 
Nor has there been such a possession and 
enjoyment of any right claimed under the 
patent, as to induce the court to grant the 
injunction on that ground. The bill contains 
no direct allegation that the invention has, 
at any time, been can-led into practical op- 
eration by the patentee, or any other persons 
under his authority. The exertions and at- 
tempts stated to have been made for this 
purpose are unimportant, imless attended 
with success. The several acts of state leg- 
islatures alleged to have been obtained, do 
not show any practical use of, the invention, 
nor can they, with propriety, be considered 
as showing possession of the right claimed. 
The only part of the bill which affords an in- 
ference that the patentee has carried his in- 
vention into practice, is that which states, 
that a company has been formed in Georgia 
to navigate the river Savannah with steam 
tow-boats; that they have paid him five 
thousand dollars for his patent right, and 
that the success of the company was so 
great as to induce the formation of other 
companies in other states. It is perhaps rea- 
sonable to infer, that it was intended here 
to state, that the success which the company 
met with consisted in profitably navigating 
the Savannah river with steam tow-boats. 
But, admitting this to be the inference, there 
is no time stated when it was put in opera- 
tion. And the practical use of the invention 
may be too recent and questionable to call 
for the protecting power of an injunction. 
In the case of Hill and Thompson, when 
Lord Eldon adopted the rule before referred 
to on this subject, the patentee had had his 
patent right in operation for about eighteen 
months; yet this was considered too short a 
perio'd to justify a continuance of the in-, 
junction. We are accordingly of opinion that 
the motion must be denied. 
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Tkusts — Vendor and Pcuchaseii — Adequacy op 
PitiCE— Deed— Long Acquiescence — Equi- 
ty Pleading — Fraud. 

1. An assignment by a cestui que trust, of an 
equitable interest by way of contingent re- 
mainder for a valuable consideration, passes 
the interest of the assignor, and renders the 
assignee capable, as cestui que trust, of releas- 
ing the trustees, 

2. A conveyance to a parent by a child recent- 
ly of age is prima facie valid, and it is incum- 
bent on the party attacking it to show undue 
influence; such a conveyance is not viewed 
as a sale, but rather as family arrangement, 
the validity of which does not depend on the 
adequacy of the price. 

3. A general allegation of fraud and duress is 
not sufficient. 

4. Long acquiescence and lapse of time is a 
good ground against permitting a deed to be 
impeached as fraudulent. 

[Cited in Badger v. Badger, Case No. 718.] 

This was a suit in equity wherein John 
L. Sullivan, In his own riffht and as guard- 
ian of his daughter Emily Sullivan, an in- 
sane person, is complainant, and the repre- 
sentatives of "William Sullivan and Jonathan 
Amory, who are deceased, together with 
Thomas Russell Sullivan and Elizabeth Sul- 
livan, children of the complainant, were 
made defendants. The bill stated that John 
L. Sullivan and Elizabeth, his wife, in her 
right, being seized of certain lands which it 
was advantageoxis to sell, and Elizabeth be- 
ing insane, and consequently incompetent to 
join in their conveyance, two resolves were 
passed by the legislature of the state of Mas- 
sachusetts, the first in 1809 and the second 
in 1810, whereby William Sullivan and Jona- 
than Amory were empowered to sell and 
convey these lands, first giving bond to the 
judge of probate to invest the proceeds of 
such sales in personal estate, in their names, 
in trust, to permit John L. Sullivan, the com- 
plainant, to take the income during the joint 
lives of himself and his wife, then to per- 
mit the survivor of them to take the income 
during the residue of his or her life, and 
upon the decease of the survivor to transfer 
the capital to the heirs of the said Eliza- 
beth. The bill further stated that the two 
trustees sold lands from time to time under 
this powex', and received upw^ai'ds of four- 
teen thousand dollars; but did not invest 
the same as their trust required, nor pay 
.Tohn L. the income. That Elizabeth, the 
wife of John L., died on the 16th day of 
April, 1854, leaving three children, who were 
living, and her only children, w^hen the said 
resolves were passed, viz., the complainant 

1 [Reported by Albert Brunner. Esq., and here 
reprinted by permission. 3 "Wkly. Gaz. 126, 
contains only a partial report.] 



Emily and the defendants Thomas R. and 
Elizabeth, who ai'e entitled to the trust 
fund after the decease of John L., their 
father. That Jonathan Amory died in 1828^ 
and the defendant William Appleton was ap- 
pointed his administrator. That William 
Sullivan died in 1839, and Richard Sullivan 
and William Appleton were his duly quali- 
fied executors. The bill charges that the 
pretense that John L., Emily, Thomas R.,. 
or Elizabeth ever released the tx'ustees from 
all accountability is unfounded; that nei- 
ther of them ever executed such release; 
and that if any deeds pui-porting or pretend- 
ing to release the trustees were ever execut- 
ed by them or either of them, "the execution 
thereof was obtained by duress and fraud." 
The bill prayed for an account, and for the 
appointment of trustees and the investment 
of the trust fund. 

2 [The answer of Richard Sullivan and 
William Appleton, among other things con- 
tains the following: 

["These defendants further say that they 
have been informed and believe that the- 
moneys so received, or a part thereof, were 
originally invested by the said trustees in 
certain personal estates at the special in- 
stance and request of the said John L., and 
in such manner as he considered most for 
the interest of himself and his family; and 
that the investments were changed from 
time to time, but never without his con- 
sent and request; and that, he being em- 
barrassed at the time, the said trustees, or 
some one of them, allowed him to appropri- 
ate the same to his own use from time to 
time, or applied the same to payment of his 
debts in limes of great urgency and at his 
eai'nest solicitation, and to save him from 
bankruptcy, and upon his promise and as- 
sui"ance that the said trust funds should be 
replaced, and they be indemnified from and 
against all liability on account thereof; and, 
in proof thereof, these defendants pray leave- 
to refer to a certain bond of indemnity, 
signed and sealed by the said John L., bear- 
ing date the twenty-sixth day of August, 
A. D. eighteen hundred and sixteen, and 
by him delivered to the said Sullivan and 
Amory, which is in the w^ords and figures 
following, to wit: (Then follows the penal part 
of the bond.> 'Whereas, the aforesaid Jona- 
than, Jimr., and William, executed divere 
conveyances, transfers, and assignments, in 
virtue of the i-esolve which is hereto adjoin- 
ed, and of other resolves before that resolve 
passed; and have in their ti-ust and agency 
done such acts, mattei-s and things from 
time to time as the said John L. hath con- 
ceived to be most beneficial in the premises r 
and as some of the acts by them done as 
aforesaid may not have been in conformity 
with said resolves, and it being the wish 
and intention of the said John L. complete- 
ly to indemnify and save harmless the said 
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Jonathan Aniory, Jnnr., and the said "Wil- 
liam Sullivan, and their respective heirs, ex- 
ecutors, and administrators, against all loss- 
es, claims, and demands and damages, of 
whatsoever name or nature, which may hap- 
pen, arise, be made or exist against the said 
Jonathan, Junr,, and William, and their re- 
spective legal representatives aforesaid, in 
consequence of the acts or omissions of the 
said Jonathan, Junr., and William, or either 
of them, in the premises: Now the condi- 
tion of this obligation is such that if the 
said John I/, shall at all times hereafter 
completely indemnify and save harmless the 
said Jonathan, Junr., and the said William, 
and theirsaidrespective legalrepresentatives, 
against all claims, demands, losses and dam- 
ages, of whatsoever name or nature, which 
may arise, happen or accrue out of or from 
their agency. In each, all, or any of the afore- 
said resolves, or otherwise In their agency 
in the aforesaid matters and things, then 
this obligation shall be void, otherwise shall 
remain in full force, power and virtue. Jno. 
Ij. Sullivan. (L. S.) Signed, sealed, and de- 
livered in presence of W. P- Mason, D. N. 
Bradford.' 

["This defendant, the said Sullivan, fur- 
ther says, and the said Appleton believes it 
to be true, that after the date and delivery 
of the said bond, the said John L. continued 
to be in embarrassed circumstances, and 
made frequent applications to the said Wil- 
liam Sullivan, and Jonathan Amory, Jr., and 
to this defendant, Richard Sullivan, for re- 
lief and assistance by way of loan, endorse- 
ment, or otherwise; and they, or some one 
of them, did from time to time render him 
assistance, but he wholly neglected to re- 
pay the trustees the moneys received by him 
belonging to said trust fund; and afterwards 
the said William, Richard and Jonathan re- 
fused to render him further assistance, un- 
less he would restore the same, or give them 
satisfactory indemnity against their liabili- 
ties as trustees; and on or about the twen- 
ty-fifth day of May, A. D. eighteen hundred 
and twenty-one, the said Thomas R. Sulli- 
van and Elizabeth Sullivan, two of the chil- 
dren of the said John L., being of age, the 
said John L. made known to them his sit- 
uation in relation to the said trust fund, 
and the circumstances under which the same 
had been appropriated to his use, and re- 
quested them to exonerate the said trustees 
from all liability therefor, so far as they 
were interested; and in compliance with 
said request, and upon the consideration that 
the said John L. was thereby released and 
exonerated, pro tanto, from his liability and 
promise to restore said fund, and of future 
advances and assistance to be made to him 
by the said William, Richard and Jonathan, 
they, the said Thomas R. and Elizabeth, 
did, on the seventeenth day of August, A. 
D. eighteen hundred and twenty-one, exe- 
cute and deliver to the said William and 
Jonathan, Junr., a full release and discharge 



of all claims whatsoever which they had or 
might have against them by reason of their 
being trustees as aforesaid, and by reason 
of anything done,' or omitted to be done by 
them, in the execution of said trusts, which 
said deed of release is in the words and figures 
following, to wit: *Know all men by these 
presents, that we, Thomas Russell Sullivan 
and Elizabeth Sullivan, children of John L. 
Sullivan, of Boston, in the state of Massa- 
chusetts, and Elizabeth his wife, being fully 
appi'ised that Jonathan Amory and William 
Sullivan, of said Boston, trustees, under a 
certain act or resolve of the legislature, of 
the state aforesaid, have, at the request of 
our said father, paid over or applied to his 
use the proceeds of sales of real estate by 
them sold under the trust aforesaid: Now, 
to the end that said Jonathan and William, 
and their legal representatives, may be dis- 
charged from accountability by reason of 
any of their doings as aforesaid, and in con- 
sidei-ation of one dollar to each of us paid, 
the receipt whereof we do hereby respec- 
tively acknowledge, do hereby release, acquit, 
and discharge and forever remit to them, the 
said Jonathan and William, their heirs and 
legal representatives, all claim, demand, ac- 
tions and causes of action, which we or ei- 
ther of us have, or are or may be at any 
time hereafter entitled to have, against 
them, or either of them, by reason of any 
act, matter or thing, which they, or either 
of them, have done or performed, suffered 
or peiinitted, under the trust aforesaid; so 
that neither we, nor either of our respective 
heirs, executors and administrators, shall 
have any claim or demand, action, suit, or 
process, in law or in equity, whatsoever, 
against them or either of them; but that, 
on the conti'ary, this i*elease and discharge 
shall be a perpetual bar against all manner 
of actions or suits, at law or in equity, which 
may, in our right, be commenced or institut- 
ed against them, or either of them, as afore- 
said; and as such, the same may be plead- 
ed, and shall be held a complete bar. And 
we do hereby further covenant, each of us 
for ourselves and our respective legal rep- 
resentatives, with the aforesaid Amoiy and 
Sullivan, and each of them, and the legal 
representatives of each of them, that we, 
our heirs, executors, and administrators, re- 
spectively, will make and execute such fur- 
ther release and discharge whenever there- 
to, by them, or either of them, requested, 
as they, or either of them, may or shall here- 
after request. In testimony whereof, we, 
the said Thomas R. Sullivan and Elizabeth 
Sullivan, have hereunto set our hands and 
seals this seventeenth day of August, A. D. 
eighteen hundred and twenty-one. (Signed) 
Thomas R. Sullivan. Elizabeth Sullivan. 
The words, "against them or either of them 
as aforesaid," being first interlined. Also, 
the word "Boston," 1st page. In presence of 
us, (Signed) Witness: John P. B. Storer. 
James Sullivan.' 
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["And these defendants say tliat they are 
informed and believe and allege, that when 
the said deed "was executed, the said Eliza- 
beth was perfectly sane and intelligent, and 
capable of appreciating the circumstances of 
the case, and the interest she was to relin- 
quish; that she and the said Thomas K, were 
made acquainted with all the facts necessary 
to form a Judgment as to the reasonableness 
and propriety of their executing the same, 
and that they did so freely, voluntarily, and 
of their own accord, and for the considera- 
tions before stated, and none other. And these 
defendants expressly deny that said deed of 
release was executed by the said Thomas R. 
and Elizabeth, or either of them, under cir- 
cumstances of fraud or duress, and insist 
that the same was done by them freely and 
voluntarily, and for a good and valuable con- 
sideration. This defendant, the said Richard 
Sullivan, further says, and the said Appleton 
believes it to be true, that after the execu- 
tion of the said deed of release, the said Wil- 
liam Sullivan advanced other sums of money 
to the said John L., and expended large sums 
of money for the support and education of 
his wife and children, none of which were 
ever repaid by the said John L. or any other 
person; and on or about the twenty-seventh 
day of SeiDtember, A. D. eighteen hundred 
and twenty-six, the said Emily Sullivan be- 
ing of full age, she and the said Thomas, for 
the consideration therein recited, executed 
and delivered to the said John L. a deed of 
assignment of all their residuary interest in 
said trust fund, which said deed is as fol- 
lows, to wit: 'Whereas, John L. Sullivan, 
heretofore of Boston, in the county of Suf- 
folk and state of Massachusetts, at present 
residing in the city of New York, Esquire, 
heretofore obtained in the legislature of Mas- 
sachusetts the passing of certain resolves, 
respectively bearing date seventeenth day of 
June, one thousand eight hundred and seven, 
and the second day of March, one thousand 
eight hundred and ten, in and by which said 
resolves, Jonathan Amoiy, at the time called 
junior, but not now junior, and William Sul- 
livan of said Boston, Esquires, were author- 
ized and empowered to make and execute, 
in due form of law, deeds of conveyance of 
any real estate whereof the said John, and 
Elizabeth his wife, were seized in her right, 
and were required to give bond to the judge 
of probate in the county of Suffolk, to invest 
the proceeds of such sales in personal es- 
tate, to pay the income thereof to the said 
John and Elizabeth during their joint lives; 
and to the said John for life, he surviving 
her; and to her for life, she sin-vivin^ him; 
and, after the decease of both of them, to 
transfer the principal to her heirs at law; 
and whereas, in pursuance of this authority, 
the said Amory and W. Sullivan, at said John 
L. Sullivan's request, conveyed unto Israel 
Thorndike, by deed dated the seventeenth 
day of November, eighteen hundred and nine, 
said Elizabeth's right to certain lands situate 



on Summer street in Boston, part of her late 
father's estate, for the consideration of eight 
thousand seven hundred and fifty dollars; 
and to Samuel Hastings an undivided twen- 
tieth of estate in Newbury street, on the sixth 
of January, in the same year, for the con- 
sideration of three hundred dollars; and to 
Wm. Sawyer and Joseph Thomson, land on 
Charlestown Square, on the eighteenth of 
April, eighteen hundred and sixteen, for the 
consideration of three thousand dollars; and 
to Thomas J. Goodwin, land on Main street, 
in Charlestown on the nineteenth day of De- 
cember, eighteen hundred and eighteen, for 
the consideration of twenty-three hundred 
dollars; amounting in all to fourteen thou- 
sand three hundred and fifty dollars, to which 
sum of fourteen thousand three hundred and 
fifty dollars the children of said Elizabeth 
will be entitled, on the decease of both of 
them, the said John D. and Elizabeth: Now, 
know all persons, that we, Thomas Russell 
Sullivan, of Keene, in the state of New Hamp- 
shire, clerk, and Emily Sullivan, of Albany, 
in the state of New York, single woman, two 
of the children of said John L. and Elizabeth, 
for and in consideration of one dollar to each 
of us respectively paid, and for divers other 
good and valuable considerations, consisting 
of advances made in anticipation of our resid- 
uaiy right in said trust fund, do hereby give, 
grant, alien, sell, and convey and assign unto 
the said John L. Sullivan, all our right, title, 
interest and estate in the said trust propert>^ 
now in the hands of Jonathan Amory (here- 
tofore called Jonathan Amoiy, Junior,) and 
William SulUvan. To have and to hold all 
the same trust property in whatever manner 
the same has been or may be invested, unto 
him, the said John L. Sullivan, fully and 
absolutely discharged from all claims at and 
demands of us or either of us. And we do 
hereby authorize and reqtuire of the said 
Jonathan Amory and Wilham Sullivan, to 
account with the said John L, SulUvan, oui 
father, for the same property by them, so 
held in trust; and to pay over the same to 
him to the same effect in law or equity as 
they might, should or could account with 
and pay over to us. Meaning and intending 
hereby for the considerations aforesaid to en- 
able the said John Lr. Sullivan, our father, to 
negotiate with the said Jonathan and Wil- 
liam as to the same property in any manner 
which he may deem to be beneficial to him; 
intending, also, hereby to discharge the said 
Jonathan and William from all accountabil- 
ity to us respectively in the premises, so 
that they account with and satisfy the said 
John L. Sullivan; and we also hereby con- 
stitute andappoint the said John L. Sullivan 
our attorney, irrevocable in the premises, 
with full power to execute any deed or deeds, 
instruments or writings whatsoever, which 
we could or might execute in the premises, 
hei'eby declaring all acts done by our said 
father in the premises as obligatory as 
though done by us personally. In witness 



[23 Fed. Cas. page 365] 



(Case No. 13,598) SULLIVAN 



of all wlilch we liave hereunto set our liands 
and seals tlie twenty-seventli day of Sep- 
tember, in the year of our Lord one thousand 
eight hundred and twenty-six. Thomas 
Kussell Sullivan. (Seal.) Emily Sullivan. 
(Seal.) Signed, sealed and delivered in pres- 
ence of (signed) A. Wright, (signed) F. Alex- 
ander, (signed) Angelica Gilbert, Jr., (signed) 
Richard T. Treat, Witnesses to the signature 
of Emily Sullivan.' 

["And on or ahout the thirtieth day of said 
September, the said John L. executed and de- 
livered to the said Wilham Sullivan and 
Jonathan Amory, a deed of release and dis- 
charge of all the interest in the said fund 
which he had, or to which he was entitled 
under said last mentioned instrument for the 
purpose of finally closing the said trust, and 
disposing of aU the present and residuary In- 
terest of the said John L., Elizabeth. Thomas 
R. and Emily in the fund, .and releasing the 
said trustees from all liability on account 
thereof, the said Elizabeth and Thomas R. 
having previously released their interest, 
which said last mentioned deed is in the 
words and figures following, to wit: 'Where- 
as an assignment has been made to me of a 
certain trust fund now in the hands of Jona- 
than Amory, heretofore called Jonathan 
Amory, Juur., and William Sullivan, names 
in the resolves which are referred to in the 
foregoing assignment to me, John L. Sulli- 
van, formerly of Boston, now of the city of 
New York, Esquire, as appeai-s by the afore- 
going instrument: Now, know all men by 
these presents, that I, the said John L. Sulli- 
van, for and in consideration of one dollar to 
me paid by said Jonathan and William, and 
in consideration of my Indebtedness to them 
for divers payments by them heretofore made 
for me, and at my request to the full amount, 
and more than the aforesaid sum of fourteen 
thousand three hundred and fifty dollars, do 
hereby remise, release, and forever quitclaim 
unto them and their heirs and assigns, all my 
right, title, interest', claim and demand in the 
afore described trust fund; the whole where- 
of has been invested and employed by my 
order and direction, and with my full assent, 
and portions thereof withdi-awn by me from 
time to time, for my necessary uses and pur- 
poses. And I do hereby, as matter of justice 
and right to said Jonathan and William, de- 
clare them to be absolved and released from 
their said trusts. The full amount and more 
than the amount of all the said trust fund 
having been applied to my use and at my re- 
quest. And I do covenant with the said 
.Jonathan and William, and their heirs, execu- 
tors and administrators, that no suit, claim 
or process whatsoever, in law or equity, shall 
ever be instituted against them for or on ac- 
count of the use and application of the afore- 
said fund so created and vested through their 
agency, at my request, intending hereby fully 
and absolutely to end and close this concern 
of trustship forever. In witness of all which 
I have hereunto set my hand and seal this 



thirtieth day of September, in the year of our 
Lord one thousand eight hundred and twen- 
ty-six. (Signed) John L. Sullivan. (Seal.) 
Signed, sealed and delivered in presence of 
Angelica Gilbert, Jr. Richard S. Ti-eat.' 

["This defendant, the said Richard Sulli- 
van, further says, and the said Appleton be- 
lieves it to be true, that when the said deed 
was executed by the said Thomas R. and 
Emily, she was perfectly sane and intelli- 
gent, fully capable to appreciate the circum- 
stances of the case, and the valuable interest 
thereby assigned; that they have been in- 
formed, and believe and so allege, that she 
and the said Thomas R. were made acquaint- 
ed with all the facts necessary to form a 
judgment as to the reasonableness and pro- 
priety of their executing the same, and that 
they did so voluntarily and of their own ac- 
cord, and for the considerations therein stat- 
ed. And these defendants expressly deny, 
upon their knowledge, information and be- 
lief, that the said deed was executed by the 
said Thomas R. and Elizabeth, or either of 
them, under circumstances of fraud or duress, 
and insist that the same was done by them 
voluntarily and knowingly, and for a good 
and valuable consideration. And these de- 
fendants say that, by the said several deeds, 
the said John L., Thomas R., Elizabeth and 
Emily, for good and valuable considerations 
did assign, remise, release, and forever quit- 
claim unto the said William Sullivan and 
Jonathan Amory, all their respective interest, 
present or revei-sionaiy, in and to said ti'usl 
fund, and all claims and demands which they 
or either of them had or could have against 
them, the said Sullivan and Amory, on ac- 
count of anything done or omitted to be done 
by them in the care, management and dis- 
posal of said trust fund, or in any wise in re- 
lation thereto; and these defendants insist 
upon said releases and claim the same benefit 
thereof as if they had pleaded the same. 
And these defendants say that for many 
years after the said Emily executed said deed 
in the year eighteen hundred and twenty-six, 
she continued to be of sane and intelligent 
mind, and was well acquainted with all the 
circumstances relating to said trust fund, and 
the nature and efEect of her said deed, and 
that to their knowledge or belief she never 
repudiated the same, or denied her obliga- 
tion under the same, or pretended to have 
any claims or demands upon the said trustees 
on account thereof; and these defendants 
submit to the judgment of this honorable 
court, whether, after so many years perfect 
and entire acquiescence therein by the said 
Emily, during which time she was sane and 
intelligent and able to act herself, it is com- 
petent for any person being, or pretending to 
be her guardian, to set up and maintain in 
her behalf this present suit"] 2 

Mr. Hutchins, for complainant. 

Mr. Choate and P. C. Loring, contra. 
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CURTIS, Circuit Justice. It was properly 
conceded by the complainant's counsel at the 
hearing, that John L. Sullivan, in his own 
right, and independent of the claims of his 
children, could not have the aid of a court 
of equity to compel the representatives of 
the trustees to replace this trust fund. Be- 
cause he not only consented to and par- 
ticipated in whatever breaches of trust were 
committed, but was from time to time the 
recipient of the trust property, and, with a 
knowledge of all the facts, released the trus- 
tees from accountability, and bound himself 
to save them harmless against all claims. 
Beyond aU question therefore, he cannot now 
complain of those breaches of trust. 

The right of his daughter Emily to an ac- 
count requires a distinct examination. It 
appears that she executed an instrument, 
bearing date on the 27th day of September, 
1S26, which purported to convey to hor fa- 
ther all her right to the trust fund, author- 
izing and requiring the trustees to account 
with the father, and empowering them to 
negotiate with him for such disposition of 
the trust funds as might be satisfactory to 
him. It further appears that immediately^ 
after the execution of this deed, the father 
received from one of the trustees the sum of 
twenty-five hundred dollars, and finally re- 
leased them from all accountability;' and this 
assignment by Emily, and release by John 
L., her father, and her acquiescence in the 
assignment down to the year 1842, when she 
became insane, and the acquiescence of John 
L., her father and guardian, down to the 
filing of this bill in December, 1854, are set 
up and relied on by the answer as a bar to 
the claim on behalf of Emily, for an account 
of the trust fund. To this it is replied by 
the complainant that nothing passed by the 
deed which Emily executed, because she had 
then no interest It is not strictly true that 
she had then no interest. Her right to partic- 
ipate in the trust fund was contingent on her 
sm-vivorship of her mother. But it was such 
an expectancy as is recognized by a court 
of equity as a subject for a valid contract, 
the specific execution of which may be 
decreed, or if the instrument of assignment 
be properly drawn the assignee may be pla- 
ced by it in the same situation as the as- 
signor was, and substituted to all the rights 
which the assignor could in any event have. 
Even a court of law considers the deed of 
an expectant heir in the lifetime of his an- 
cestor, accompanied by a covenant of war- 
ranty, as effectual to pass the title which 
subsequently descends on the heir, that title 
enuring by way of estoppel to the assignee. 
Trull V. Eastman, 3 Mete. [Mass.] 121. And 
undoubtedly a court of equity, which in 
many eases treats that as done which was 
agreed to be done, will not allow a less ef- 
fectual operation to sjch a covenant. And 
I consider it to be settled that an assign- 
ment by a cestui que trust of an equitable 
interest by way of a contingent remainder in 



either realty or personalty, made for a val- 
uable consideration, is effectual to pass the 
interest of the assignor, and substitute the 
assignee in place of the assignor as to all 
the rights which in any event might or 
would have accrued to the assignor. In 
Varick v. Edwards, Hoff. Ch. 382, the vice- 
chancellor reviewed the decisions on this 
subject, and it is quite unnecessary to re- 
state them here. I apprehend there has 
been no real question on this point for many 
years; but in recent times the question has 
been much agitated whether an assignment 
of an expectant interest, either vested or 
contingent, made by way of gift, without 
any valuable consideration, would enable a 
mere volunteer to claim the aid of a court 
of equity. In Meek v. Kettlewell, 1 Hare, 
464, decided by Vice Chancellor Wigram, in 
1842, it was held that a voluntary assignment 
of an expectant interest in a trust fund did 
not create a trust in favor of the assignee 
which a court of equity would enforce, and 
this decision was affirmed on appeal, by 
Lord Chancellor Cottenham, in 1843. 1 Phil. 
Oh. 342. In Kekewich v. Manning, Vice 
Chancellor Wigram repeated this decision; 
but on appeal, after a very elaborate ex- 
amination of the authoi-ities, and a very at- 
tentive consideration of the principles of eq- 
uity appropriate to the question, Lord Cran- 
worth and Sir J. L. Knight Bruce, lords 
justices, decided that such an assignment, 
though voluntary, was a complete alienation, 
and created a trust enforcible in equity by 
the assignee. 12 Eng. Law & Eq. 120, Dec. 
1851. This decision professes to overrule 
Meek v. Kettlewell, which I infer from 
Voyle V. Hughes, decided by Vice Chancellor 
Stuart in 1854 (23 Eng. Law & Eq. 271), is 
no longer law in Westminster HalL 

The distinction between an application by 
a volunteer to a court of equity, to enforce 
a promise to create a trust, and to enforce 
a trust already created, on which the present 
English doctrine rests, was recognized iu 
Neves v. Scott, 9 How. [50 U. S.] 211; Id., 
13 How. [54 U. S.] 2GS. And my opinion 
is that the assignment now in question, if 
merely voluntary, was yet sufiicient in point 
of law to create a trust in favor of John L. 
Sullivan, by his daughter Emily, as it re- 
spects all her rights and interest in the trust 
fund, which a court of equity would enforce 
in his favor, provided the assignment was 
not rendered invalid by some extraneous 
cause. And that consequently, by virtue of 
such an assignment, if otherwise valid. John 
L. Sulivan became the cestui que trust, and 
as such, capable of releasing the trustees; 
and, further, that as he became the cestui 
que trust as respects Emily's share, and as 
he had already consented to the breaches 
of trust, of which complaint is now made, 
he is thereby, as well as by his subsequent 
release under seal, by which he obtained the 
further sum of twents'-five hundred dollars, 
debarred from now complaining of those 
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breaches of trust See Nail v. Punter, 5 
Sim. 555. 

So that it only remains to inquire whether 
the assignment from Emily Sullivan to John 
Tj. Sullivan, her father, was a valid transac- 
tion. It pui-ports, on its face, to be made in 
consideration of one dollar, "and divers other 
good considerations, and valuable considera- 
tions, consisting of advances made in antici- 
pation of our residuary right in said trust 
fund." It is not stated in the deed to whom 
tlie advances were made. In point of fact 
they were made to the father. For though it 
appears that moneys were furnished to the 
children of John L. by his brother, William 
Sullivan, one of the trustees, yet it is quite 
apparent, I think, that they were tlie free 
gift of the uncle to his nieces and nephews, 
and were not intended by way of advance- 
ment on account of their expectant interest 
In the trust fund. Prima facie, therefore, 
as well as upon the proofs, the assignment 
from Emily to her father appears to have 
been made without any valuable pecuniary 
consideration. If this transaction had been 
between strangers, it would have been the 
duty of the court to set it aside; for an as- 
signment of an expectant interest by way of 
remainder requires for its support not only a 
valuable consideration, but the payment by 
the purchaser of the full market value of the 
interest conveyed. But a transfer of an ex- 
pectant interest by a child to a parent is not 
viewed by a court of equity as the sale of the 
interest, but as a family arrangement, the 
validity of which is not to be tested by an 
Inquiry whether an adequate price was paid. 
In Bellamy v. Sabuie, 2 Phil. Ch. 439.. the 
master of rolls said: "It has often been de- 
cided that in such transactions between a 
father and son the ordinary rules which are 
applied to the acts of strangers are not to 
regulate the judgment of this court. In such 
cases apparent inadequacy of consideration, 
and the circumstance that the property is re- 
versionary, have but little weight. Fraud 
will indeed vitiate these, as well as all other 
transactions; but arrangements between 
members of the same family to assist theh* 
■several objects, or relieve their several ne- 
cessities, are affected by so many peculiar 
considerations, and are influenced by so many 
different motives, that they have been wisely 
withdrawn from the influence of the ordinary 
rules by which this court is guided in ad- 
judicating between other parties." The case 
of Tweddell v. Tweddell, Turn. & R. 1, and 
the authorities upon which it proceeded, es- 
tablish this distinction. See, also, "Wallace v. 
"Wallace, 2 Dru. & "War. 452. The supreme 
court, in Jenkins v. Pye, 12 Pet. [37 U. S.] 
141, proceeded on this distinction, which must 
1)6 considered as firmly settled, both in Amer- 
ica and in England. But I apprehend there 
is an important difference between the Eng- 
lish law and our own, in respect to the proofs 
required to be made by a parent who takes 
-a. voluntary conveyance from his child. , It is 



agreed that such transactions are to be 
watched with much jealousy, for the purpose 
of detecting the operation of any undue in- 
fluence, for which the relation of the parties 
affords means and opportunity; and it is 
also agreed that if ignorance of the rights 
conveyed, or imdue influence is detected, the 
conveyance is to be set aside. But it seems 
to be settled in England that when a father 
obtains, by donation from a child recently 
come of age, a large pecuniary benefit, the 
burthen of proving that the transaction was 
righteous faUs on the person taking the bene- 
fit. In Hoghton t. Hoghton, 11 Bng. Law & 
Eq. 134, the master of the rolls reviewed the 
authorities, and held that to be their effect. 
In Jenkins v. Pye, 11 Pet [36 U. S,] 241, the 
supreme court had many of these decisions 
before them, and without expressing an opin- 
ion upon the existence of such a rule in Eng- 
land, distinctly and pointedly refused to es- 
tablish it in liie equity jurisprudence of the 
United States. The passage is too long to be 
here quoted; but the rule there laid down, 
and which the court must follow is, that such 
a conveyance is prima facie valid, and that it 
is incumbent on the party who denies its 
validity, to prove such an undue influence as 
requires the court to avoid the gift, and re- 
store the parties to their former condition. 

It foUows that the assignment from Emily 
Sullivan to her father, John L. Sullivan, 
which is set up in the answer, is prima facie 
valid; and that it is incumbent on her guar- 
dian, who would impeach it, to allege in his 
bill and support by his proofs such facts as 
are sufficient to render the deed invalid. I 
say to allege such facts in the bill, for I ap- 
prehend it is always true, that when an an- 
swer sets up as a bar a deed which is prima 
facie valid, and the execution of which is ad- 
mitted, the complainant can avoid that bar 
only by charging in his bill, and supporting 
by his proofs, such extraneous facts as ren- 
der the deed invalid. Now this bill contains 
no such charge." It says that if Emily ever 
executed a release purporting to discharge the 
trustees from accountability, it was obtain*^ 
ed by fraud and duress. But the instrument 
now in question is not such a release. And 
if it were, I should have much difficulty in 
holding that such a general charge would be 
sufficient to let the complainant in to prove 
that particular kind of fraud which a court 
of equity lays hold of as undue influence. It 
is not necessary to set forth minute facts, 
still less circumstances which tend to estab- 
lish them; but the general nile is that par- 
ticular acts of fraud must be stated. Myd- 
dleton Y. Lord Kenyon, 2 "Ves. Jr. 391, and 
note a; Munday v. Knight, 3 Hare, 497. It 
must be remembered, also, that if undue in- 
fluence of a parent over a child was exerted 
in this case, it was by the complainant him- 
self. - It can hardly be supposed that the com- 
plainant by this general charge of fraud in- 
tended that he himself committed it. He has 
not charged by whom it was committed, or 



SULLIVAN (Case No. 13,599) 



[23 Fed. Cas. page 368] 



what was its nature or chai-acter, still less in 
what acts it consisted. I think it would be 
very unsafe to rest a decree on so vague an 
allegation. But if this difficulty were over- 
come, I should still decline to investigate the 
merits of this transaction, because the lapse 
of time, and the death or alienation of mind 
of the principal parties, have rendered it a 
most hazardous task to attempt such an in- 
vestigation, and have supplied the respond- 
ents with a gi'ound of defense which, in my 
judgment, is impregnable. This deed of as- 
signment from Emily to her father was exe- 
cuted in 1826. In 1828 Jonathan Amory died. 
In 1839 William Sullivan died. Emily con- 
tinued sane until 1852; and down to that 
time there is no allegation in the bill, and no 
evidence that she ever felt or expressed any 
wish, or considered that she had any right 
to avoid the assignment. Her acquiescence 
for twenty-six j'ears is complete, and was ter- 
minated only when she became incapable ei- 
ther of acquiescence or objection. It is said 
that her mother survived until 1854, and con- 
sequently her right continued to be contin- 
gent, and by way of remainder only, till that 
time. This is true. But it is also true that 
if the deed of assignment was voidable for 
undue influence, or any other extraneous 
cause, it was competent for her at any mo- 
ment to file a bill to have it decreed to be 
void and delivered up to be canceled. And 
not only so, but as entitled even contingently 
to a remainder, she could have had the aid of 
a court of equity to protect the fund, and se- 
cure her rights therein; tliere being this dis- 
tinction between acquiescence at law and in 
equitj', that at law the right of the remain- 
der man is treated as accruing only when the 
particular estate is terminated and his pos- 
sessory right begins; while in equity the 
owner of even a contingent remainder in per- 
sonalty may file his bill for the protection of 
the trust fund against breaches of trust which 
threaten its existence; and consequently as 
soon as he discovers such breach of trast, be- 
ing sui juris, he begins voluntarily to delay 
"proceedings. Andrew v. Wrigley, 4 Brown, 
Ch. 125. No explanation of this acquies- 
cence is given or attempted by the bill. The 
case stands, therefore, upon the fact of such 
acquiescence for twenty-six years, the insan- 
ity of the complainant at the end of twenty- 
six years, and her consequent inability to re- 
strain these proceedings Avhich she may know 
to be unfounded, and the death of both of the 
ti'ustees, and the consequent impossibility of 
obtaining from them such explanations and 
facts as might change the whole face of the 
transactions. 

When we remember that what is to be in- 
vestigated is a family transaction, that it in- 
volves and depends upon the particular cir- 
cumstances of the parties, and the private 
and personal views and motives growing out 
of those circumstances, I think it must be ad- 
mitted that an attempt to investigate it, aft- 
er the lapse of twenty-eight years, and the 



death or inability of the complainant and the 
ti'ustees, would be far too hazardous an eu- 
tei-prise for a court of equity to attempt. 
And I take it to be clearly settled that no 
such attempt is to be made. In Jenkins v. 
Pye, already referred to, the supreme court 
held that after the lapse of eighteen years, 
and the death of the principal parties, the 
court ought not to interfere. Sir. Justice 
Cati'on differed with the other members of 
the court on some points, but he held the 
lapse of time to be fatal to the bill, and cites 
many authorities to the point Many more 
might be cited, but I will refer only to Mc- 
Knight V. Taylor, 1 How. [42 U. S.] 161, and 
Bowman v. Watten, Id. 189, and Koberts v. 
Tunstall, 4 Hare, 257, where the recent Eng- 
lish cases are stated. Let a decree be en- 
tered dismissing the bill with costs. 

Fraudulent Conveyance — ^Relief Barred by 
Long Acquiescence. Spp Badger v. Badger 
[Case No. 718], citing above case. 
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SULLIVAN V. UNION TAG. R. CO. 

[3 Dili. 334: 9 West. Jur. 32; 1 Cent. Law J. 
593; 9 Am. Law Rev. 365.] i 

Circuit Court, D. Nebraska. 1874. 

Death by Wroxgful. Act — Actiox by Father — 

DOCTUINE OF SlASTElt AND SERVANT — 

Time op Death. 

1. Where a servant is killed on the spot, by 
the wrongful act of the defendant, the mas- 
ter may recover for the loss of service. Where 
the death does not immediately ensue, but aft- 
erwards talies place, the master is not limit- 
ed in the estimate of his damages to the period 
of the servant's death. 

[Cited in The Charles Morgan. Case No. 2.- 
618; Holmes v. Oregon & C. Ry. Co., 5 
Fed. 79; The Garland. Id. 925; The E. B. 
Ward. Jr., 17 Fed. 459: The Harrisbnrir 
V. Rickards, 119 U. S. 205, 7 Sup. Ct. 142.] 

[Cited in Conners v. Burlinfrton, 0. R. & N. 
Ry. Co.. 71 Iowa, 496. 32 N. W. 465: Wil- 
son V. Bumstead, 12 Neb. 1. 10 N. W. 412. 
Disappi"oved in Grosso v. Delaware, L. »fe 
W. R. Co., 50 N. J. Law, 322, 13 Atl. 233.1 

2. Such a ease distinguished from one for an 
injury to the servant himself. Without a stat- 
ute, an action for such injury does not survive 
the death of the person injured, and cannot be 
brought by his representatives or next of kin. 

[Cited in Davis v. St. Louis. I. M. & S. Ry. 
Co., 53 Ark. 117, 13 S. W. 801.] 

3. The Enjrlish and American cases, as to 
the remedy of a father for the loss of the serv- 
ices of his infant child, whose death has been 
caused by the wrongful act of another, com- 
mented on. 

Demurrer to petition. The petition rep- 
resents that the plaintiff [Daniel Sullivan] 
is father of one .Tames Sullivan, who was 
an employe of the defendant at .?2.00 per 
day, which was received by the plaintiff; 
that his said son was 17 years of age; that, 
while in the service of the defendant, he 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 9 
Am. Law Rev. 365, contains only a partial re- 
port.] 
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was, by its negligence, "caught between the 
cars of the defendant and was fatally bruised 
and wounded, from which he died within six 
hours." The facts, intended to show that 
the death of the son was caused by the fault 
of the defendant, are fully stated in the pe- 
tition, but it is not necessai-y to refer to them 
at length. The plaintifE claims as damages, 
the value of his son's services from the date 
of his death imtil he would have become of 
age,^, and also §20 for medical services, $10 
for nursing, and $250 for burial expenses, 
amounting, as alleged, to the sum of $3,412 
for which judgment is 'asked. Demurrer 
on the ground that the petition shows no 
cause of action. 

Redick & Ferguson, for plaintiff. 

A. J. Poppleton and E. "Wakely, for de- 
fendant. 

DILLON, Circuit Judge. The plaintifC 
sues in virtue of his relationship of father, 
for the loss of the services of his minor son,' 
and for special damages, which were occa- 
sioned by his alleged wrongful death through 
the negligence of the defendant. There is no 
statute in Nebraska giving such an action, 
and coimsel concede that, at the time the 
present cause of action arose, there was no 
statute in the state like Lord Campbell's act 
(9 iS: 10 Vict. c. 93). This action must be 
maintained, therefore, if at all, on general 
or common law principles. In commencing 
our inquiries, let us ascertain the exact char- 
acter of the action. When a minor child is 
Injured by the tort of another, pecuniai-y 
damages result to his father as master en- 
titled to his services, as well as to the child 
itself. Hence two distinct actions may be 
brought One by the parent or master for 
the loss of services, and another by the 
child, by its next friend or guardian, for the 
injury to itself. These are familiar and un- 
disputed principles. But in the latter ease, 
if the child should die in consequence of the 
injury, the cause of action did not, by the 
common law. survive, and by that law, no 
right of recovei-y, for the damages resulting 
from the death, existed in favor of his per- 
sonal representatives or next of kin. It was 
to remedy this defect- in the law, that is, to 
give an action to the personal representatives, 
where death ensued from the wrongful act 
of another, that Lord Campbell's statute was 
passed. This is manifest both from its re- 
cital and its provisions. It did not provide 
for the case of masters, and their rights ai-e 
not touched by it. 

Is it then, a principle of the common law, 
that where the death of the servant immedi- 
ately ensues from the wrongful act of an- 
other, there is no remedy for the master, and 
that where it ensues therefrom afterwards, 
the master's loss cannot be estimated beyond 
the period when the death occurred? Such 
a principle cannot be vindicated on consid- 
erations of reason, justice or policy, and I 
could only consent to recognize it upon being 
23FED.OAS. — 24 



satisfied that it was one of the rules of the 
common law, so long and so well settled, 
that the courts are bound to accept and apply 
it until it is changed by legislative action. 

If the child of the plaintiff had, by the 
wrongful act or neglect of the defendant, 
been disabled from work, but not killed, it 
is clear that the plaintiff would have his 
action for the loss of service. Fort v. Union 
Pac. R. Co., 17 Wall. [84 U. S.] 553. So if 
the child thus injured was disabled from 
work thereby, and remained disabled for a 
year and then died, it is also clear, and has 
been several times decided, that the father 
or master could recover for the loss of his 
services down to the date of the death. Hy- 
att V. Adams, 16 Mich. 180; Baker v. Bolton, 
1 Camp. 493. 

The negative of this proposition has never 
been judicially asserted. But if the injury, 
caused by the tort of defendant is so great 
that death ensues immediately, does the law 
deny the master or parent all remedy, when, 
if the injui-y had been less, there would be, 
as we have just seen, a remedy, at least to 
some extent? And when death ensxies, 
whether sooner or later, does that limit the 
time down to which the loss must be esti- 
mated? The consequences of the injury 
Where death happens, affect the father Tintil 
the child would become of age, and to give 
damages only until the death, is to recognize 
the right of the father to compensation for 
the injury to him, but to stop part way in 
measuring the compensation. 

It is evident, that since the father is enti- 
tled in law to the services of his child until 
majority, and since the wrongful act which 
causes the death of the child deprives him 
of such services, we have here the damage 
and pecuniary injury which, ■ on general 
principles, give a right to compensation. If 
such right does not exist it is on the wrong- 
doer to show why. No attempt is made, and 
the attempt cannot be successfully made, to 
show that, justly, the father in such case 
should have -no compensation, or only a par- 
tial compensation, down to the date of the 
death. Accordingly, the civil law, and the 
French and Scotch law, recognize the right 
to maintain actions like the one at the bar. 

To defeat the right of action, reliance is 
placed by the defendant solely upon the prop- 
osition, that the common law doctrine, as 
Lord Ellenborough is reported to have ex- 
pressed it in the case hereafter advei-ted to, 
is, that "in a civil court, the death of a hu- 
man being cannot be complained of as an 
injury." Baker v. Bolton (1808) 1 Camp. 
493. It may be observed, that strictly the 
complaint of the plaintiff is not for the death 
of his son, but for the wrongful act, which, 
by producing the death, was the cause of his 
pecuniary damage. This is, perhaps, what 
Lord EUenborough means, and' I now pro- 
ceed to inquire whether this is a doctrine of 
the common law, established so early and 
so firmly as to be binding upon the American 
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courts, and to be ehang:ed only by the legis- 
lature. 

This makes it necessary to refer to the Eng- 
lish decisions. This I shall do with all pos- 
sible brevity, and shall then notice the lead- 
ing American cases upon the subject. Who- 
ever examines the cases critically, will, I 
think, come to the conclusion that an Ameri- 
can court, in a state where the question is 
untouched, is at liberty to adopt a rule which 
is consonant with its sense of justice, and is 
not bound to regard the doctrine contended 
for by the defendant as binding upon it. 
The earliest case upon the subject is Higgins 
V. Butcher, Yel. 89. The plaintiff's wife 
died of an assault and battery upon her by 
defendant, and plaintiff brought an action 
for the damages. The views of the court 
are thus expressed by Tanfield, J.: "If a 
man beat the servant of J. S. so that he dies 
of that battery, the master shall not have 
an action against the other for the battery 
and loss of service, because the servant dy- 
ing of the extremity of the battery, it is now 
become an offense to the crown, being con- 
verted into a felony, and that drowns the par- 
ticular offense and private wrong offered 
to the master before, and his action is there- 
by lost." Obviously, the denial of the mas- 
ter's right is here placed upon the ground 
that the death of the servant having been 
feloniously caused, the private injury is 
merged in the public offense. This would 
not apply to any case in which the act pro- 
ducing the death, though negligent, was not 
criminal, and at this day would not be a 
ground on which to defeat a private remedy 
otherwise existing. 

But the leading case to establish the doe- 
trine maintained by the defendant is the nisi 
prius ease of Baker v. Bolton, before men- 
tioned, decided by Lord Ellenborough, in 
1808. The plaintiff and his wife were upset 
while travelling on a stage coach of the de- 
fendants, and both were injm-ed, and the 
wife died in about a month. The plaintiff, 
inter alia, sought to recover damages in re- 
spect of the loss of his wife's services, and 
Lord Ellenborough directed the jury that 
"the damages, as to the plaintiff's wife, must 
stop with the period of her existence," and 
the reason given was that "in a civil court, 
the death of a human being cannot be com- 
plained of as an injury." He cites no cases 
and enters into no discussion, and does not 
profess to rest upon precedent. The ease was 
determined in 1808, and if it is the origin 
of the doctrine contended for by the defend- 
ant, it was decided at so late a period as not 
to be binding upon the courts of this country 
as part of the common law. I admit that it 
does hold the doctrine that the date of the 
death of the servant limits the period to 
which the loss of the master must be esti- 
mated. 

The direct question did not again arise in 
England until as late as 1873, when Osborn 
V. Gillett, L. R. 8 Exch. 88, came before 



three of the judges of the court of excheq- 
uer. Tavo of the barons against one dissent- 
ing, there held that a master cannot main- 
tain an action for a tortious act which caus- 
ed the immediate death of the servant, and 
this holding, as far as it was placed upon 
precedent, was rested upon Baker v. Bolton. 
The opinions cover the whole ground, and 
it seems to me that the better reasons were 
with the dissenting baron. The majority 
felt bound by Baker v. Bolton, but, as above 
suggested, it has no such authoritative force 
in this country. Whether the case was car- 
ried up on error does not appear. If it were, 
the judgment might well be affirmed, and 
yet an American court would be at liberty 
to decline to accept and apply its doctrine. 
It is noticeable that no attempt was made 
by the majority to vindicate the doctrine 
they felt bound to follow. 

The earliest and leading American cases 
are Carey v. Berkshire R. Co. and Skinner 
V. Housatonic R. Co. (1848) 1 Cush. 475. One 
of these actions was by the plaintiff as wid- 
ow, for the loss of the life of her husband, 
and the other by a father for the loss of 
service of his infant son, whose death was 
caused by the negligence of the company. 
Is it not a little remarkable that the court 
treats the cases as involving the same prin- 
ciple, although the wife has no legal right 
to the services of her husband, nor common 
law right to recover for his death? And fol- 
lowing Baker v. Bolton, the court decided 
that in neither of the cases could the action 
be maintained. 

Another case is Eden v. Lexington, etc. R. 
R. Co. (1853) 14 B. Mon. 165, in which the 
husband sued for loss of sei-vices of his wife, 
who was instantaneously killed by the al- 
leged tortious act of the defendant. The 
case seems justly open to the criticism of 
Bramwell, B. in Osbom v. Gillett, supra. 
Liability was denied except for damages 
down to the time of the death on the strength 
of Baker v. Bolton, and the common law 
rule asserted in that case is supposed, by the 
judge delivering the opinion, to rest on the 
untenable ground that the public wrong 
merges the private injury. 

In a similar action the supreme court of 
Michigan held that the husband could recov- 
er damages down to the death of the wife, but 
not beyond that event. This ruling was in 
accordance with what the court regarded as 
the common law rule, declared in Baker v. 
Bolton, and is quite at a loss to discover its 
reason or philosophy. 

On the other hand, in Pord v. Monroe, 20 
AVend. 210, where the plaintiff's son was 
killed, there was a recovery for loss of serv- 
ices down to the period when he would have 
become of age, but the right to recover to 
this extent seems to have been assumed 
without question. The question was not de- 
cided in Pack v. Mayor, etc., of New York, 3 
Comst. [3 N. y.] 489, 493; and was expressly 
reserved by the court of appeals in Whitford 
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V. Panama R. Co, (1861) 23 N. T. 463. But 
in Green v. Hudson River R. Co. (1SG6) 2 
Keyes [*-il N. X.] 294, the court of appeals 
followea the doctrine of Balier v. Bolton. 
See Plummer v. Webb [Case No. 11,234]. 

The authentic evidence of what the com- 
mon law is, must be found in the judicial re- 
ports. It will be seen that all the cases, 
English and American, on this subject, rest 
upon the nisi prius decision, in 1808, of Lord 
Ellenborough in Baker v. Bolton. Consid- 
ering that it is not reasoned and cites no 
authorities, and the time when it was made, 
and that the rule it declares is without any 
reason to support it, my opinion is that it 
ought not to be followed in a state where 
the subject is entirely open for settlement. 
It would be different if the rule had been 
settled in England by a long course of de- 
cisions, made prior to the settlement of this 
country, as in that event the courts here 
would find it more difficult to reject it. 

. In view of the tenor of the cases, some of 
which, however, are not well considered, and 
all of which rest upon Baker v. Bolton, it 
requires some coiu'age to disregard them; 
but as the rule they assert is incapable of 
vindication, and cannot be shown to be deep- 
ly rooted in the common law, my judgment 
is, that I am free to decide the rights of 
the parties without applying it 

With an amendment, in one respect, the 
petition sufficiently sets forth that the death 
of the son waa caused by the negligence of 
the defendant, its servants and agents. De- 
murrer overruled. 

NOTE. The foregoing case was, at the in- 
stance of the circuit judge, certified by the 
judges to the supreme court, where it is still 
pending. Whether the view above taken will 
be adopted by the supreme court, admits of 
course of doubt, but the subject is of sufficient 
interest to justify the insertion of the opinion, 
whatever may be the result in the appellate 
tribunal. The above case has, at least, served 
to call the attention of the profession to the sub- 
ject which has recently been much discussed in 
the law periodicals. 1 Cent. Law .T. 597; 2 Cent. 
Law jr. 117, 128; West. Jur. for January, 1875. 

The main, if not the only objection which has 
been made to the doctrine, is that it disregards 
a settled rule of the English common law. 

If the question is not concluded by previous 
adjudications, it seems to be admitted on all 
hands that the view taken in the opinion in Sul- 
livan's case, is, on principle and reason, correct. 
Let us see how the question stands. The civil 
law, and the French and Scotch law, founded 
upon it, give the right to such an action, not- 
withstanding the death. 

So in the courts of admiralty, which are not 
hound by the common law adjudications, what- 
ever they may be on the point under considera- 
tion, and are free to decide according to nat- 
ural justice, concur in holding that actions like 
the present are maintainable. Cutting v. Sea- 
bury [Case No. 3,521], But- it is contended 
that if the wrongful act is so great as to take 
life at once, then the master has no right and 
no remedy against the wrong-doer. Certainly, 
those who contend that there is any such anom- 
alous and unreasonable exception to the general 
principles of the law. ought to make out a clear 
case showing it. The cases, English and Amer- 
ican, all rest upon the nisi prius decision of Lord 
Ellenborough- on Baker v. Bolton, lie facts of 



! which are confessed to be "loosely stated" (L. 
R. 8 Exch. 100, per Kelly, C. B.), and in which 
his lordship gives no reasons and cites no au- 
thorities for the proposition which he advances 
— a proposition, which, as shown above, had no 
application to Sullivan's case. No prior case to 
that effect can be found in the English books, 
unless Higgins v. Butcher, Yel. 89, be so regard- 
ed, and if so, it proceeded on the now exploded 
doctrine that the felony drowned the private 
action. fWhite v. Spettigue, 13 Mees. & W. 
603; Evans.v. Walton, L. R. 2 C. P. 615: Os- 
born v. Gillett L. R, 8 Exch. 88.) So that it 
remains true that the English law reports con- 
tain no prior case supporting the doctrine of 
Baker v. Bolton. It is also true that no prior 
case can be found in the English books laying 
down a contrary doctrine. Is the conclusion a 
just one, because no previous Cases can he 
found, that Lord Ellenborough must be as- 
sumed to have declared a correct and well- 
known principle of the common law? If any 
sucli principle of law was well known and es- 
tablished, the law reports or treatises of emi- 
nent lawyers would contain evidence of it. But 
there is no case declaring the broad principle as- 
serted by Lord Ellenborough, nor is it asserted 
in the elementary works. On the contrary, Mr. 
Smith, in his excellent work, assumes the con- 
trary. Mast, & Serv. (3d Ed.) 139. 

The American cases generally follow Baker 
V. Bolton. But there are decisions the other 
way. Shields v. Yonsre, 15 Ga, 349; James v, 
Christy. 38 Mo. 162: Ford v. Monroe. 20 Wend. 
210; Plummer v. Webb [Case No. 11,234]. It 
is, however, conceded that the current of Amer- 
ican decisions is otherwise, but they all rest 
upon the authority of Baker v. Bolton, or the 
principle which is there declared. By those 
who conceive it to be the duty of a court to de- 
cide according to the greater number of adjudi- 
cated cases, the conclusion in Sullivan's rase 
will be regarded as erroneous. But by those 
who consider the law to be a science founded 
upon reason, and by those who, while they rev- 
erence precedents, will not slavishly follow 
them, it may, perhaps, be concluded 'that the 
court was right in refusinfr to carry into a new 
region an anomalous and indefensible principle 
of law, resting on so slight and questionable a 
foundation as Baker v. Bolton, without any 
prior, authentic evidence or memorial of its ex- 
istence. 
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SULLIVAN et ux. v. WINTHROP et al. 

[1 Sumn. 1.] 1 

Circuit Court, D. Massachusetts. May Term, 

1829. 

Wills — Pecuniary Legacy — When" Payable — 
Interest — Exceptions — Payment pro 
Tanto— Executors. 
1. Interest commences on a pecuniary lega- 
cy at the expiration of one year from the 
decease of the testator, whatever may be the 
posture of the estate, unless some other period 
is specified in the will. 
[Cited in Hamilton v. McQuillan, 82 Me. 209,- 



19 Atl. 167; Loring v. Woodward, 41 n! 
393; Davison v. Rake, 45 N. J. Eq. 767, 



H 



18 Atl. 753: Esmond v. Brown (R, I.) 25 
Atl. 053. Cited in brief in Vermont State 
Baptist Convention v. Ladd, 58 Vt. 100, 4 
Atl. 634.] 

2. The cases of infant children not other- 
wise provided for, and of adopted children un- 
der age, not otherwise provided for, are excep- 
tions to the general rule. 
[Cited in brief in Howland v. Howland, 11 
Gray, 475. Cited in Howard v. Francis, 
30 N. J. Bq. 448.] 



1 [Reported by Charles Sumner, Esq.] 
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3- Executors may at their discretion pay 
over legacies at any time within the year. 

4. Where the esecutors invested certain sums, 
less than the whole amount of the legacy, in 
the name of the legatee; held, that this was a 
payment of the legacy pro tanto, and that the 
interest accruing upon these sums, within the 
year from the time of such investment, be- 
longed to the legatee. 

[Cited in brief in U. S. v. Bayard, 4 Mackey, 
312; Allen v. Tarbell, 65 Vt. 151, 26 Atl. 
65.] 

Bill in equity, the object of which was to 
ascertain the right of the plaintiffs to inter- 
est on a legacy of 20,000 dollars, bequeathed 
her by the will of Mrs. Sarah B. Dearborn. 
There being no important facts in dispute 
between the parties, the cause was set down 
for a hearing by consent upon the bill and 
answers, and -pas argued by William Sulli- 
van, for plaintiffs, and by Hubbard, for de- 
fendants. 

The bill was in substance as follows :--That 
Mrs. Sarah Bowdoin, while she was the wife 
of the late James Bowdoin, Esq., did, with 
his consent, adopt Sarah B. Sullivan, one of 
the complainants, as her child from an ear- 
ly age, and educated and maintained her as 
such, mitil the time of her mamage with 
said George; and continued to treat said 
complainant as her child up to the time of 
her own decease. That on the 18th of July, 
1812, said Saiah Bowdoin, being a widow 
and having a large real and personal estate, 
made her will That on the 10th of Novem- 
ber, 1813. Mrs. Bowdoin, in contemplation 
of marriage with Heniy Dearborn, Esq., en- 
tered into articles of agreement, which pro- 
vided among other things, that the will of 
Mrs. Bowdoin should not be revoked by the 
marriage. That the marriage was solemnized 
on the same 10th day of November, and that 
the testatrix Mrs. Dearborn died on the 23d 
day of May, 1826, and that her will was 
proved on the 12th day of June following 
(Thomas L. Winthrop and Richard Sullivan, 
Esqs., the respondents, being the executors, 
and being trustees of ?20,000 given by the 
will to Mrs. Sarah B. Sullivan). That in the 
month of July, 1826, the complainant, George 
Sullivan, asked payment of the executors 
and trustees of the interest on ?20,000, and 
on the 25th of July ?600 were paid, for 
which a receipt was given in these terms. 
"Received of Thomas L. Winthrop and Rich- 
ard Sullivan, Esqs., trustees of Mrs. Sarah 
B. Sullivan, my wife, the sum of six hundi-ed 
dollars, to be charged in account as interest 
money on the fund bequeathed to Mrs. Sul- 
livan by the late Mrs. Dearborn. New York, 
25 July, 1826. George Sullivan." That in 
August, September, and November, 1820, 
Messrs. Winthrop and Sullivan, the defend- 
ants, as trustees under the will, invested in 
mortgage and otherwise $20,000 in ti-ust for 
Sarah B. Sullivan; and that the same trus- 
tees received the interest and income of the 
funds from which that investment was made 
from the testatrix's decease to the time of 



such investment and ever since. That the 
complainants had demarjded the interest on 
said $20,000 from the time of the decease of 
the testatrix, but the trustees had declined 
paying it, because James Bowdoin, the resid- 
uary legatee, claimed to have the whole in- 
come and interest of the testatrix's estate 
for the year following her decease. The 
complainants charged that the intention of 
the testatrix was. that the said Sarah B. 
Sullivan should have the income of said $20,- 
000 from the time of her decease, and that 
the trustees, and the said residuary legatee,, 
knew this to be her intention. That the ex- 
ecutors paid the legacies given by the will, 
within the year following tlie testatrix's de- 
cease, and did assent to the execution of the 
will, by making the investment to the use 
of the coir plainants, and paying a part of 
the interest within the year. 

The answers of the defendants were made 
separately, and admitted the principal facts 
stated in the bill; not admitting, however, 
that Mrs. Sarah B. Sullivan was ever formal- 
ly adopted by the testatrix as her child, or 
that it was intended by the payment of the 
$600 to the complainants to decide on the 
right of the residuary legatee; -as evidence 
of which the following receipt was intro- 
duced: "Boston, Nov. 17, 1826, Received of 
the executors of the la?t will of the late Mrs. 
Sarah Bowdoin Dearborn, deceased, $472.67, 
which sura, with $600 received in July last, 
appears to be the amount of interest to the 
24th Nov. inst. on the two legacies of $20,- 
000 each, bequeathed by Mrs. Dearborn to 
my wife, Sarah Bowdoin, and my son, James 
Bowdoin; and I hereby promise and agree, 
that if it be found on investigation that the 
legatees abovenamed are not legally entitled 
to interest as naid over from the day of the 
decease of the textatrix, and Mr. Webster 
should so decide, in such event I hereby au- 
thorize the said executors, w'ho are also ti-us- 
tees to the abovenamed legatees, to deduct 
the aforementioned sums of $600 and $472.- 
07 from the interest monej' now accruing on 
sums invested, or which may hereafter ac- 
crue, when the said legacies shall be fully 
placed on interest, or any part of said sums 
according to law, or as said Webster shall 
decide may be (Signed) George Sullivan." 

The clause in the will of Mrs. Dearborn, 
giving the said $20,000 to Mrs. Sarah B. Sul- 
livan, appears in the opinion of the court. 
The marriage articles, referred to in the bill, 
recite among other things, that Sarah Bow- 
doin "had conveyed and transferred all her 
property, real and personal, unto Thomas 
L. Winthrop and Richard Sullivan, in trust; 
to pay over the -income and interest to her 
use during coverture, and in ease said Henry 
Dearborn shall survive said Sarah, then 
forthwith upon her decease, to convey and 
transfer the same, by good and sufficient in- 
struments of conveyance, to such person or 
persons as she may have appointed, and to 
whom she may have devised the same, by 
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her last ■will and testament," "such will to 
be construed according to the most obvious 
meaning and intent, as expressed therein, 
■without regard to technical or formal inac- 
curacies therein/' 

William Sullivan, for complainants, con- 
tended: 

(1.) That the ■will and the marriage arti- 
cles -were to be taken together, .and consti- 
tuted but one instrument. That the ■will 
provided who should take, and ho-w much; 
and the articles provided ■when the bounty 
should be taken. That the ■will ■would have 
been revoked by the marriage, if not pro- 
tected by the articles. That in consequence 
of the marriage contract, the will became a 
testamentary appointment by a feme covert, 
and its validity and effectiveness depended 
upon the articles. That the respondents, 
Messrs. Winthrop and Sullivan, were to be 
regarded in relation to this matter solely in 
the light of trustees, and not as executors. 
They were not called upon in this suit to 
execute a will, but to perform a trust. Mid- 
tlleton v. Crofts, 2 Atk. 661; Southby v. 
Stonehouse, 2 Yes. Sr. 611; Sugd. Powers, 
331; Bradish v. Gibbs, 3 Johns. Ch. 548; Os- 
good V. Breed, 12 Mass. 525. That if the 
will and the mairiage articles were so to be 
taken together as contended for, then the 
■only question was when the bounty should 
be enjoyed, and this was repeatedly provid- 
ed for in the articles. Besides which the con- 
dition of the estate (the whole being invest- 
•ed and productive); the relations which the 
parties sustained to each other; the absence 
of all claims on the estate which could im- 
pede an immediate distribution and settle- 
ment, show conclusively the intention of the 
parties who had the power to order a dis- 
posal. That the respondents (trustees) show 
by their conduct, that they thus understood 
the intentions of Mrs. Dearborn, They paid 
the legacies generally within the year. They 
made investments within the year to the use 
of Mr. Sullivan, the complainant; and if they 
were to be considered merely in the light of 
executors, they thus assented to the claim of 
the complainants, and could not now retract 
that assent. 1 Eop. Leg. 505. 

(2.) That, although it was admitted to be 
the general rule of law, that executors shall 
be allowed one year in which to pay pecun- 
iary legacies, and that interest was to com- 
mence from the end of that year, still it was 
contended that this rule was made solely 
for the protection of executors, and the gen- 
eral benefit ol the estate administered upon, 
to protect exe<;utors from improvident and 
erroneous payments, xo enable them to ob- 
tain a competent knowledge of the situation 
of the property, to pay off debts and effect 
abatements if the assets were deficient. That 
it was a mln which the executors might 
waive if they thought fit, and that it was 
their duty so to waive it whenever an im- 
mediate settlement and distribution could 



be effected That it was neither equitable 
nor reasonable that a rule, made for the pro- 
tection of executors and the benefit equally 
of all persons interested in an -estate, should 
be so applied by the executors, without any 
necessity on their part, as to benefit the resid- 
uary legatee at the expense of all the other 
legatees. But. however general might be 
the application of this rule when no time of 
payment was fixed by the testator, yet when 
his intentions on this point were plainly ex- 
pressed or could be satisfactorily inferred, 
and the rights and convenience of the ex- 
ecutors admitted of their observance, they 
must govern. That, in the case before the 
court, such was the situation of the prop- 
erty that it might be immediately and con- 
veniently distributed; and the condition of 
the estate, the relation of the parties to each 
other, and the acts of the executors plainly 
indicated what was considered to be the in- 
tention of the testatrix But if the marriage 
articles were to be received as explanatory 
of the will, then the intention of the testatrix 
was fully expressed by the terms, "forth- 
with upon Mrs Bowdoin's decease." Sitwell 
V. Bernard, 6 Ves. 539; Entwistle v. Mark- 
land, Id. 528; Stuart v. Bruere, Id, 529; 
Fearns v. Young, 9 Ves. 549; Gibson v. Bott, 
7 Ves. 89; Hutchin v. Mannington, 1 Ves, 
Jr. 366, That, in connexion with these cir- 
cumstances, the particular relationship which 
the complainant, Mrs. Sullivan, bore to the 
testatrix was to be taken into consideration, 
as presenting a substantial reason for the 
intention of the testatrix, that the legacy left 
to her should bear interest from the time of 
the testatrix's decease. 

It was fui-ther contended by Mr. Sullivan 
that this bequest, under the circumstances, 
might be considered an annuity, in which 
case a year's interest would be payable to 
the annuitant at the expiration of one year 
from the decease of the testatrix. 

Hubbard, for respondents, contended: 

That the law was perfectly settled, that 
where a legacy is given generally out of the 
personal estate, and no time specified for 
the payment of it by the testator, it was not 
payable until the end of a year from the 
death of the testator, and that interest was 
not to be allowed upon it until after that 
period. Bird v, Lockey, 2 Vern. 745; Smell 
V, Dee, 2 Salk, 415; Bilson t, Saunders, 
Bunb. 240; aiaxwell v. Wettenhall, 2 P, 
Wms. 26; Lloyd v. Williams, 2 Atk. 109; 
Beckford t. Tobin, 1 Ves. Sr, 310; Hutchin 
v, Mannington, 1 Ves, Jr. 366; Bourke v, 
Ricketts, 10 Ves. 333; Wood v. Penoyre, 13 
Ves, 326; Pearson v. Pearson, 1 Schoales 
& L. 10; Eyre v, Golding, 5 Bin. 475; Shobe 
V. Carr, 3 Mimf. 10; Lupton v. Lupton, 2 
Johns. Oh. 628; Van Bramer v. Hoffman, 2 
Johns. Cas. 200. That, this general princi- 
ple being clear, the 'question was whether 
there was any thing in the case at bar to 
exempt it from the operation of the principle. 
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That this was not an annuity, but a general 
devise of a sum of money to be laid out in 
a particular manner. That it was a legacy 
by the terms of it, and the trust was to 
cease on the death of the husband, when 
the widow and her children might spend the 
principal immediately if they pleased. Chief 
Justice Tilghman says, in Eyre v. Golding, 

Bin. 475: "There is a difEerence between 
a legacy of a sum of money to one for term 
of life, and a bequest of a sum to be paid 
annually for life. In the former case, the 
legacy, not being payable till the end of a 
year from the testator's deatli, carries no 
interest for that year; but in the latter, the 
first payment of the annuity must be made 
at the end of the first year." That no in- 
tention of the testatrix, that interest should 
be paid on this legacy from the time of her 
decease, could be fairly inferred from any 
expressions used in the marriage articles. 
That there was nothing in the case to prove 
that Jlrs. Sarah B. Sullivan was an adopted 
daughter of the testatrix, legally speaking; 
nor could the reason, which governs the pay- 
ment of interest to a child, upon a legacy 
from its parent, during the first year after 
tlie parent's decease, be applied in this case, 
viz, the obligation of the parent to support 
the child- The complainant in this instance 
was married long before the decease of the 
testatrix, and was living entirely independ- 
ent of her. That no assent of the executors 
to the payment of interest could be inferred, 
taking all the circumstances of the ease into 
view, nor would such an assent now avail 
the complainants. 

STORY, Circuit Justice. On the 18th of 
July, 1812, Mrs. Sarali Bowdoin made her 
will, and. among other bequests, made the 
following: "I give and devise to my belov- 
ed, affectionate, worthy niece, Mrs. Sarah 
Bowdoin Sullivan, wife of George Sullivan. 
Esq., of, &c. (who are the plaintiffs), for 
and during her natural life, all my real es- 
tate in Milk street, &c.; and at her death 

1 give the said estate to her second son, 
James Bowdoin Sullivan, &c. &c." "I give 
and- devise to Thomas L. Winthrop, Esq., and 
Richard Sullivan, Esq., of, &c. (who are 
named execute i"S of her will), and their heirs, 
in trust, for my said affectionate niece, Mrs. 
Sarah Bowdoin Sullivan, the sum of 20,000 
dollars, to her and her children for ever. It 
is not for want of regard or attachment to 
George Sullivan, Esq., husband to my said 
niece, that I give the said 20.000 dollars in 
trust for her during her marriage state, but 
only on account of the uncertainty of all 
human events; therefore, it is intended as 
friendship to him, as well as to his said 
wife." The tostatrix then proceeds to be- 
queath to Mrs. Sullivan her household fur- 
niture, and wines, and part of her family 
linen, wearing apparel, jewelry, plate. &c. 
&c. The testatrix in November, 1813, in con- 
templation of a marriage with General Hen- 



ry Dearborn (which soon afterwards took ef- 
fect), entered into certain marriage articles, 
to which he was a party, one principal ob- 
ject of which was to secure the disposition 
of her property in conformity to her said 
will. In these articles reference is made to 
the will, and it is added: "Such will to be 
construed according to the most obvious 
meaning and intent of her, said Sarah, as 
expressed therein, without regard to tech- 
nical or formal inaccuracies therein." I will 
only remark in passing, that these^ words 
can have no effect to change the construc- 
i tion to be put by the court upon the bequests 
I and tlevises in the will, since they express 
no more than the law itself would imply in 
cases of this nature. Nor does it make any 
difference in .the construction of this will, 
that it now has effect in virtiie of these ar- 
ticles, and not proprio vigore. It must be 
still construed, in the same manner as it 
originally was designed to be, as a will; for 
otherwise, the same paper would at differ- 
ent times, though unaltered, require differ- 
ent interpretations. 

Mrs. Dearborn died in May, 1826, leaving 
General Dearborn her survivor. After her 
decease, the executors proved the will and 
took out administration upon her estate. 
Some time afterwards a question arose be- 
tween the plaintiffs and the executors, wheth- 
er the legacy of 20,000 dollars to Mrs. Sul- 
livan was to cany interest from the death 
of the testatrix, or from a year after her 
death. It was finally submitted by them to 
the decision of the Hon. Daniel Webster, 
who decided that the legacy carried no in- 
terest until after the year. By the consent 
of all parties, and especially of the residuary 
legatee and devisee (who is one of the de- 
fendants in tlie present bill), that award is 
now surrendered as a defence,* and the cause 
is agreed to be decided in the same manner, 
as if it had never been made. All consider- 
ation of it may, therefore, at once be laid 
out of the ease. 

There are some circumstances alluded to in 
the bill and answers, which are relied upon 
by the parties, but upon which I shall not 
dwell, because they do not, in my judgment, 
touch the merits of the present controversy. 
Such, for instance, is the suggestion, that 
Mrs. Sullivan was adopted as a daughter by 
Mrs. Dearborn, being in fact a grand niece. 
Such an adoption is denied by the answers, 
and is not established in point of fact; and 
the language of the will discloses sufficiently, 
that the legacy is to her as an "affectionate 
niece," and not, as a daughter, the main or 
exclusive object of her bounty. Again, the 
payment of money by the executors within 
the year to Mr. Sullivan, in part of the in- 
terest or income on the 20,000 dollars, is re- 
lied on. But that payment under the circum- 
stances of this case cannot be conclusive up- 
on the residuary legatee; and indeed is yield- 
ed up as conclusive by the subsequent re- 
ceipt and agreement of Mr. Sullivan himself. 
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Then again, the fact, that the personal es- 
tate of the testatrix yielded a full interest or 
income within the year, or sufficient at least 
to meet the interest upon the pecuniary leg- 
acy of Mrs. Sullivan, is not material; for her 
right does not depend upon the actual posture 
of the estate in this particular; hut upon the 
general principles of law. Neither Is it ma- 
terial, whether the testatrix owed many debts 
or none; or whether the funds or assets were 
within the immediate reach of the executors, 
or time must elapse before they could he got 
in. In Gibson v. Bott, 7 Yes. 89, 95, Lord El- 
don said: "In the common case of debts and 
legacies the same rule (as to interest) is ap- 
plied to cases, where the debts cannot be ar- 
ranged for ten years, and where there are no 
debts, and the money is immediately tangi- 
ble in the funds." And in Pearson v. Pear- 
son, 1 Schoales & L. 10, Lord Redesdale ob- 
served, that the legacy is payable out of a 
fund, which is yielding profits, malies no 
difCerence. "Nothing," said he, "can be more 
settled than that a man's saying, 'I direct all 
my stoclc to be applied to the payment of 
legacies,' will not maUe those legacies bear 
interest one moment sooner than they otlier- 
wise would. Whether the fund bears interest 
or not, IS totally immaterial in the case of 
pecuniary legacies." And he stated a case, 
where the fund did not become disposable for 
the payment of legacies tiU near forty years 
after the death of the testator, and yet the 
legacies were held to bear interest from the 
year after the testator's death. There are 
many eases to the same effect, and it would 
be a waste of time to go over them. Gibson 
V. Bott, 7 Ves. 89, 92; 1 Hov. Supp. 42; note 
to 1 Ves. .Tr. 360; Wood v. Penoyre, 13 Ves. 
325, 333; Toll. Ex'rs, B. 3, c. 4, p. 324; 2 
Hov. Supp. 7, note to 7 Ves. 89; 2 Hop. Leg. 
c. 15, p. 172 et seq. Webster v. Hale, 8 Ves. 
410, is a strong application of the principle; 
for. there, interest was denied upon a legacy 
until after one year, although the testator di- 
rected it to be paid to the legatee "as soon 
as possible." 

The present is not the case of an annuity, 
(though it has been suggested at the bar, that 
it may possibly so be constmed,) for that sup- 
poses an annual sum payable for j'ears or 
life, and not, as here, a gross sum bequeath- 
ed to the use of airs. Sullivan and her chil- 
dren for ev3r. The bequest is of the 20,000 
dollars, and not of the mere income of that 
sum for a limited period. It is a final and 
absolute gift of the principal. I agree, that, 
in the case of an annuity, interest runs from 
the death of the testator; for otherwise the 
annuitant would not receive any payment for 
the first year, and the intention of the testa- 
tor is presumed to be, that the annuitant 
should receive for every j'ear. Gibson v. 
Bott, 7 Ves. 89, 97; Bj're v. Golding. y Bin. 
472; Toll. Ex'rs, B. 3, c. 4; Fearns v. 
Young. 9 Ves. 553; Houghton v. Franklin, '1 
Sim. & S. 392; Storer v. Prestage, 3 Madd. 
107, Nor is this the case of a specific legacy 



of property or funds earning interest. If it 
were, I agree, that whoever is entitled to the 
specific property or fund is entitled to the 
income or increment, as an adjunct. Barring- 
ton V. Tristram, 6 Vco. 345; 2 Rop. Leg. c. 15, 
p. 173; Id, (White's Ed.) p. 188, c. 20, § 1; 
Sleech v/Thorington, 2 Ves. Sr. 560, 562; 
Haven v. Waite, 1 Swanst. 553; Webster v. 
Hale, 8 Ves. 410; Kirby v. Potter, 4 Ves, 748, 
75L 

But this is the case of a pecuniary legacy; 
and no time of payment, and no interest, are 
provided for by the terms of the will. The 
general rule certainly is, that, where no time 
of payment is provided for by the terms of 
the will, a pecuniary legacy is payable at the 
end of the yeav after the testator's death, 
and not before. Lord Hardwicke, in Beck- 
ford V. Tobin, 1 Ves. Sr. 308, stated the i-ule 
as clear in chancery, and said, it was taken 
from the ecclesiastical court, which gave the 
executor a year to get in the estate, and pay 
the legacy, before he should be compelled to 
account. Lord Redesdale, in Pearson v. 
Pearson, 1 Schoales & L. 10, attributes the 
same origin to it. But whatever may be the 
origin of the rule, it is irrevocably fixed as 
a general rule, and is not now open to con- 
troversy. It doubtless was foxmded in the 
convenience of having a fixed period, appli- 
cable to cases in general, which, if it oper- 
ated injuriously upon some legatees, was ben- 
eficial to others; and it reduces to a cer- 
tainty, what might otherwise be a fiuctuating 
exercise of discretion in the executor, or the 
court, and involve the parties in a protracted 
litigation upon the nice investigation of the 
circumstances of each particular estate. As 
a corollary from this rule, it has been as con- 
stantly held, that interest is not payable upon 
any pecuniary legacy (unless provided for by 
the will) until after the year is elapsed; or, 
if the will fixes a period for payment, until 
that period is elapsed; for interest cannot be 
claimed except for a demand actually due, 
and from the time it becomes due. Sitwell 
V. Bernard, 6 Ves. 520, 529. That such is the 
general rule, is admitted on both sides in the 
argument at the bai*, and indeed is establish- 
ed by numerous authorities. 1 Hov. Supp. 
143, 144; 2 Rop. Leg. c. 15, p. 172; Id. 
(White's Ed.) c. 20, p. 184; Heath v. Perry. 
3 Atk. 101; Hearle v. Greenbank, 3 Atk. 695, 
716; Lloyd v. Williams. 2 Atk. 108; Maxwell 
V. Wettenhall, 2 P. Wms. 26. It is not unim- 
portant to notice, that it has been fully rec- 
ognised by the supreme court of Massachu- 
setts in Dawes v. Swan, 4 Mass. 208. 

There are exceptions, however, to the gen- 
eral rule. One is, when a legacy is given by 
a parent to an infant child, who is otherwise 
unprovided for; for then, upon the presumed 
intention of the parent to fulfil his moral ob- 
ligation to maintain his child, interest will be 
allowed from the death of the testator as a 
maintenance for the child, where no other 
fund is app'licable for such maintenance. 
And this is equally true, whether a future 
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time is fixed for the payment of the legacy, 
or no time is fixed for it by the will. But if 
other funds are provided for the maintenance 
of the child, then interest is only allowable 
as in other cases. Heath v. Perry, 3 Atk. 101; 
Mitchell V. Bower, 3 Ves. 287; Hai-vey v. Har- 
ve3', 2 P. Wms. 22; Crickett v. Dolby, 3 Yes. 
10; Lowndes V. Lowndes, 15 Ves. 304; Lambert 
V. Parker, Coop. 143; Gary v. Askew, 1 Cox, 
Ch. 244; 2 Rop. Leg. (White's Ed.) p. 192, c. 
20, § 4. The same doctrine, which applies to 
parents, is also applied to testators placing 
themselves in loco parentis; though perhaps 
upon the cases the distinction is sometimes 
very nice, if not evanescent, as to what con- 
stitutes the assumption of such a relation, 
Acherley v. Wheeler, 1 P. Wms. 783, and 
Churchill v. Speake, 1 Vern. 251, are supposed 
to have proceeded upon this ground; as Beck- 
ford V. Tobin, 1 Ves. Sr. 309, and Hill v. Hill, 
3 Ves. & B. 183, most assuredly and satisfac- 
torily did. But the exception is not allowed 
in favor of a legatee standing in the relation 
of a wife, or natural child, or grandchild, or 
niece, as such, any more than in favor of a 
stranger, unless there can be farther en- 
grafted upon it a parental relation assumed 
by the testator, Haughton v. Harrison, 2 
Atk. 329; Crickett v. Dolby, 3 Ves. 10; Stent 
v. Robinson, 12 Ves. 461; Lowndes v. Lown- 
des, 15 Ves. 301; Perry v- Whitehead, 6 Ves. 
544. 546; and Lupton v. Lupton, 2 Johns. Ch. 
014, are fully in point. And whoever wishes 
to go more fully into this matter, will find all 
the cases well summed up in Mr. White's late 
and very valuable edition of Rop. Leg. in 
chapter 20 of the second volume. Now, I 
have already suggested, that it is not made 
out upon the face of the present will, or oth- 
erwise, that Mrs. Dearborn did at the time of 
the will stand to Mrs. Sullivan in loco paren- 
tis. She was doubtless a favorite niece; but 
Mrs. Dearborn's bounty appears to have ex- 
tended, upon the face of her will, very liber- 
ally to others standing in the same or other 
near relations. But, what is most material 
to consider is, that Mrs. Sullivan was at this 
time married; and her husband is stm liv- 
ing, and it is not pretended (and indeed, if 
one might travel out of the record, or consult 
the answers, it could not be pretended), that 
he was not able to maintain her. It is not 
asserted (and from Mr. Bowdoin's answer, I 
am led to presume, that the fact was other- 
wise), that she was not at that time of age. 
She certainly was much beyond that period 
at the time of the testatrix's death. Now, the 
principal ground, upon which interest is al- 
lowed to children and other persons, to whom 
a testator stands in loco parentis, is, that they 
are infants, and require a maintenance. No 
case can be produced, (as I believe,) where 
interest has been given in favor of a female 
married legatee, having a competent main- 
tenance; or in favor of an adult child; for 
the law supposes an adult capable of main- 
taining himself. In Raven V. . Waite, 1 
Swanst. 533, it was expressly held by Sir 



Thomas Plumer, master of the rolls, upon 
full argument, and under strong circumstan- 
ces, that a female married adult legatee was 
not entitled to interest, until after the lapse 
of the year from the testator's death. His 
ground was, that it had never been allowed 
in favor of any adult legatee; and he added, 
"Neither reason nor authority extends the ex- 
ception to adults." 

'But independently of this stringent deci- 
sion, which has never been questioned, and 
is, indeed, completely sustained by Lowndes 
V. Lowndes, 15 Ves. 301, there is a circum- 
stance furnished by the present will, which 
repels strongly any presumption, that the 
testatrix intended to provide for an immedi- 
ate interest; and, in the absence of such pre- 
sumption, would induce the eouxt not to de- 
cree it. I allude, not to the specific legacies 
of household furniture, &c,, given to Mrs. 
Sullivan, but to the life estate given to her 
in the real estate in ililk street. This is an 
immediate devise; and from the very terms 
of the will and marriage articles the estate 
may be presumed to be valuable; and in 
some of the answers it is stated to be quite 
valuable. How valuable I do not say; 
though I observe Mr. Bowdoin estimates it 
at the large sum of ?40,000. But whatever 
might be its value, the court cannot biit see. 
that it is a fund capable in its own nature of 
yielding an income; and it is in this view 
only, that I rely on it. 

But it is argued by the counsel for the 
plaintiffs, that assuming the general rule to 
be, as it is here stated, still it is inapplicable 
to the present case. First, it is said, that, 
here, there wei-e few or no debts due from 
the estate of the testatrix, and therefore it 
was the duty of the executors to make im- 
mediate payment of the legacy; and if so, 
they ought to be presumed immediately to 
assent to the legacy, and to appropriate the 
funds accordingly. But it was just as much 
their duty to pay all other legacies as this; 
and just as much their duty to take care of 
the interest of the residuai'y legatee, as of 
the general legatees. They had a right to 
time to make inquiries, to arrange the funds, 
and to deliberate on the point, out of what 
portion of the personal estate the legacies 
could be most conveniently paid. But the 
rule, as to payment of legacies, does not, as 
we have already seen, depend upon the pos- 
ture of the particular estate, whether there 
are debts to be paid or not. or' assets to be 
got in or not. Gibson v. Bott, 7 Ves. 89, 9.">. 
It stands upon a broader principle of public 
convenience. If there are not assets in the 
hands of the executors at the end of the 
year, still interest runs from that period. If 
there are assets, the law does not compel the 
executors to pay legacies within that period. 
It leaves the subject, where it can best be 
left, to the discretion of those, who are the 
chosen ti-ustees or agents of the testator to 
administer liis estate. The law aims not 
so much to do exact justice in the particular 
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case, as to administer a safe and steady gen- 
eral justice, meeting tlje mass of cases. In 
Sitwell V. Bernard, 6 Yes. 520, 539, Lord El- 
4on said: "Wliere an estate is given in va- 
ilous legacies, and tlie residue is given, it 
is a rule of convenience, that authorizes this 
■court to say, (for there is no language in the 
will for it,) that those legacies shall he pay- 
able at the end of a year from the death of 
the testator; because, as a general rule, it 
may be taken, that the personal estate may 
be collected "within a year; though In many 
instances that falls enormously to the preju- 
dice of the residuary legatee." The truth is, 
that the law does not consider the legacy 
for the purposes of the will as due before the 
end of the year; and therefore the executors 
;are not bound to pay it before it is due; but 
may exercise their discretion. 

Then, again, it is said, that the marriage 
articles provide for an immediate distribu- 
tion of her estate according to the will. But 
I can read no more in the articles than a gen- 
eral direction, that the estate shall be dis- 
tributed according to the will upon the de- 
cease of the testatrix. This can only mean 
In a reasonable time; and does not super- 
sede the general rules of legal interpretation. 
The case of "Webster v. Hale, S Yes. 410, 
where interest was denied, had a far more 
pressing injunction. The law cannot deal 
with such niceties of expression for any prac- 
tical pui-poses, and therefore excludes them 
from its view. 

Then, again, a constructive or positive as- 
sent to the legacy by the executors is relied, 
•on; but that goes no further than to provide 
a legal remedy, and not to hasten the time 
when the legacy is due or payable. 

Thep, again, a particular class of cases is 
Telied on, .as furnishing an exception to the 
rule, as to interest, and allowing it from the 
death of the testator, where the court have 
•endeavoured to collect the intention from the 
language of the will. I allude to that class 
■of cases, under which Sitwell v. Bernard, 6 
Yes. 539; Entwistle v. Markland, Id. 52S; 
Stuart V. Bruere, Id. 529; Feams v. Young, 
t) Yes, 549; Gibson v. Bott, 7 Yes. S9; Hutch- 
in V. Mannington, 1 Yes. .Tr. 3G(5, and Anger- 
stein V, Martin, 1 Turn, & K. 232, fall. But 
that class chiefly respects cases, where a res- 
idue is given to one for life with remainder 
over. There are no circumstances in the 
present case, which bring it within the reach 
of the principles of those decisions, and it is 
therefore unnecessary to discuss them. 

Upon the whole, in every view, in which I 
can consider this ease, after the very learned 
and able arguments, with which I have been 
furnished, and which have so much aided 
me in arriving at a satisfactory conclusion, 
my judgment is, that upon this legacy Mrs. 
Sullivan was not entitled to any interest un- 
til a year after the death of the testatrix. 
The -general rule established for a great 
length of time is against the allowance. The 
present .case is not within any known excep- 



tion to that rule. I am not bold enough to 
make a new one; and must content myself 
on this, as on many other occasions, not in 
doing what I might wish in the particular 
case, but what the law requires from one, 
whose duty it is merely to expound it. 

But there is one circumstance in the case, 
which materially affects the application of 
the rule in the present case. It appears, 
that the executors did in point of fact with- 
in the year invest six thousand dollars in 
their own names as trustees of ilrs. Sullivan, 
and also, upon her written request and upon 
security given by her husband, did loan to 
him the farther sum of three thousand dol- 
lars, making in the whole an investment in 
fact upon her account of $9,000. Now it 
appears to me, that this was equivalent to 
the payment of so much of her legacy. It 
was an appropriation of so much to her ex- 
elusive account, and discharged the estate of 
the bm-then pro tanto. In the case of such a 
payment within the year directly to a legatee, 
there can be no doubt, that the subsequent 
income of the sum so paid must belong to 
the legatee. It appears to me, that the ap- 
propriation of the sum in the hands of the 
ti'ustees of Mrs. Sullivan for her use, and 
on her account exclusively, is not distinguish- 
able in principle from the case of payment. 

It has been already stated, that Mrs. Sulli- 
van could not claim interest until after the- 
year; and the executors could not be com- 
pelled to pay the legacy until that period. 
But it by no means follows, that, as a mat- 
ter of discretion, the executors were not at 
liberty to pay the legacy within the year. 
There would be no breach of duty in so do- 
ing. They might, if they had seen fit, have 
invested the whole $20,000 for Mrs. Sullivan 
exclusively in stock within the year; and if 
they had, she would from the time of the in- 
vestment have b^en entitled to the income. 
In Pearson v. Pearson, 1 Schoales & L. 10, 
12, Lord Redesdale said: "The executor may 
pay the legacy within the twelve months; 
but he is not compelled so to do. He is not 
to pay interest for any time within the twelve 
months, although during that time he may 
have received interest. But if he has assets, 
he is to pay from the end of the twelve 
months, whether the assets have been pro- 
ductive or not." And in the recent case of 
Angerstein v. Martin, 1 Turn. & R. 232, 241, 
Lord Eldon said: "I know of no case, which 
prevents executors, if they choose, from pay- 
ing legacies or handing over the residue 
within the year; and if it is clear, currente 
anno, that the fund for the payment of debts 
and legacies, is sufficient, there can be no in- 
convenience in so doing." The same doctrine 
is found in elementai*y writers. See 2 Hop, 
Leg. CWhite's Ed.) p. 188, e. 20, § 2. But it 
is sufficient for my guidance, that it is found- 
ed in reason and has the authority of such 
extraordmary judges as Lords Eldon and 
Redesdale to support it. 

My opinion, therefore, is, that whatever in- 
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terest or income accrued within the year 
upon the nine thousand dollars invested or 
lent on account of Mrs. Sullivan, she is en- 
titled to, and it does not fall within the re- 
siduum. 

The decree will be framed upon these prin- 
ciples; and it will then he referred to a mas- 
ter to settle the amount due in conformity 
thereto. Under all the circumstances, I shall 
apportion the costs equally between the plain- 
tiffs and the defendants, and that portion, 
which falls on the executors, is to be paid 
out of the estate. 
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Case No. 13,601. 

The SULTAN. 

ROBERTS et al. v. The SULTAN. 

[6 Adm. Rec. 112.] 

District Court, S. D. Florida. May 25, 1858. 

Salvage — Amount — Deduction'. 

[A ship laden with cotton and corn in bags 
ran ashore upon Oonoli Reef with dangerous 
shoals on both sides ahead and astern. She 
was lightened, heaved off, and brought to port 
by the aid of 12 wrecking vessels, carrying 108 
men, employed four days and nights. The ves- 
sel was worth $14,000; the cargo, §113,000. 
Held, that ?23,000 was a reasonable salvage, 
but should be reduced $5,000 for the failure of 
the wrecking master to make careful soundings, 
resulting in an ineffectual effort to heave tiie 
vessel off in a wrong direction.] 

[This was a libel in rem by Richard Rob- 
erts and others aj?ainst the ship Sultan and 
cargo for salvage.] 

Winer Bethel, for libellants. 
S. J. Douglas, for respondent 

ilARYIN, District Judge. This ship, laden 
with 2,386 bales of cotton, and 6,000 bags 
of corn, bound from New Orleans to Liver- 
pool, during the night of the 9th of May 
inst., ran ashore upon Conch Heef. After 
striking, she slued about half around, and 
drove up into three feet less water than 
she drew, and remained stationary, irregu- 
lar patches of shoals or rocks lying on both 
sides and ahead, and but eleven feet of wa- 
ter, at the distance of half the ship's length 
astern. She drawing seventeen feet. The 
ship lay in a perilous situation in any wind, 
but with the wind from the south or south- 
east, her peril would have been much great- 
er. Soon after daylight, in the morning, 
the ship was boarded by Roberts and his 
associates, who offered their assistance to 
the master, who accepted it; and they pro- 
ceeded to carry out an anchor, and lighten 
the ship. They lightened the ship of 1,560 
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bales of cotton, and after carrying out two- 
more anchors, heaved the ship off, and 
brought her to this port. Twelve wrecking 
vessels, of the aggregate tonnage of 917 
tons, carrying in all lOS men, were em- 
ployed four days and nights, in rendering 
this service. The value of the ship may be 
estimated at $14,000, and the cargo at 
$113,000; making the aggregate value of 
ship and cargo §127,000. I thinkj that $23,- 
000 would be a reasonable salvage, but for 
the following considerations: 

We have shown, that the ship was hem- 
med in by shoals, and that her situation was 
such as to call for a minute and accurate 
knowledge of the position and size of the 
shoals and of the channels, which could only 
be acquired by complete soundings and a 
careful inspection in order to extricate her,' 
in the shortest possible time, from her 
perilous position. And after these were as- 
certained, there would have been an op- 
portunity for the exercise of the very best 
judgment and skill, in rescuing the ship. 
The master confiding in the skill and ability 
of Robei'ts, as an experienced licensed 
wrecker, entrusted to his judgment the 
planting of the anchor, and the business of 
lightening the ship. Roberts caused sound- 
ings to be made, and carried the anchor out 
on the starboard bow, and attempted to get 
the ship off by lightening and heaving on 
that anchor. The result, in the end, proved 
that the ship could not be heaved off in 
that direction, and an anchor was carried 
out astern, by which the ship was heaved 
off. It was a nice operation; for the shij) 
could not be heaved astern any more than 
half her length, without striking a shoal 
on which there were but eleven feet of wa- 
ter, and unless the ship floated upon being 
heaved thus far astern, the experiment 
would fail. It, however, succeeded. The 
ship floated, the bow dropped off to the 
starboard, and the ship was saved. Rob- 
erts erred in not causing more minute and 
careful soundings to be made before he 
adopted the plan of heaving the ship off to 
the starboard before she had been heaved 
half her length astern. Had more complete 
soundings been made, he would have known 
the bottom better, and his good judgment 
would have directed him, at an earlier pe- 
riod in the history of the transaction, to 
the proper course to rescue the ship. There 
is not the least reason for imputing to Rob- 
erts or his associates either fraud or that 
kind of gross neglect of duty which is 
tantamount to fraud, and which works a. 
forfeiture of all salvage. His error was 
wholly of the head, not the heart, and grew 
out of his imperfect knowledge of the bot- 
tom. He thought the soundings were suf- 
ficient, and that he was possessed of a suf- 
ficient knowledge of the bottom to enable 
him to decide upon the proper plan to res- 
cue the vessel. He was misLaken. He did 
not possess a sufficient knowledge of the hot- 
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torn, and it was his duty to have made more 
minute and careful soundjngs. For this 
neglect of duty, I think that the salvage 
ought to be diminished $5,000 from -which 
it otherwise should be, and that §18,000 is 
a reasonable salvage to allow. 



Case Wo. 13,603. 

The SULTANA. 

[1 Brown, Adm. 13.] i 

District Court, D. Michigan. Feb., 1857. 

Seamen — ^Wages— Clekk of a Steamboat. 

The clerk of a steamboat is a mariner, and 
entitled to a lien for wages. 

Libel for wages. Libellant was hired and 
served during the autumn of 1856 as clerk 
of the Sultana, and claimed a lien for his 
wages. 

WILKINS, District Judge. The clerk of 
a steamboat is a mariner, within the mean- 
ing of the law conferring a lien for wages. 
Curt. Mereh. Seam. p. 5, and notes; The 
Prince George, 3 Hagg. Adm. 376; 2 Bouv. 
Law Diet. p. 405; Mills v. Long [Sayer, 136], 
referred to in 2 Dod. 105; Wilson v. The 
Ohio [Case No. 17,825]; Fland. Mar. Law, 
354; Ross v. Walker, 2 Wils. 264; Trainer v. 
Superior [Case Na. 14,136]. Decree for li- 
bellant. 



Case Ko. 13,603. 

The SULTANA. 

[1 Brown, Adm. 35.] i 

District Court, D. Michigan. March, 1858. 

Maritime Lies — Repairs — Authority of Mar- 
shal TO Order Repairs. 

The marshal has no authority, as such, to 
direct repairs to a vessel beyond what are nec- 
essary to her preservation while in his custody; 
but if repairs are furnished upon the order of 
the master, the fact that he was, without the 
knowledge of the libellant, holding the vessel 
as custodian for the marshal, will not pre- 
vent a lien attaching. 

[Cited in The Young America, 30 Fed. 790.] 

Libel for dockage and repairs. It appear- 
ed that the Sultana was brought to the dock 
about the 5th of December, A. D. 1856, and 
was taken in on the 8th under a contract 
between the master and the libellant. 

Wm. Gray, for libellant. 

J. S. Newberry, for claimant. 

WILKINS, District Judge. There is no 
doubt that the contract in this ease was 
within the scope of the master's authority, 
and that the dockage was necessary, within 
the meaning of the law. The vessel had 
been seized under process of attachment on 
December 1st, and at the time she entered 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



the dock was in custody of the marshal, who 
had constituted Captain Appleby ship-keep- 
er, to hold possession of the vessel while 
awaiting the further action of the court. 
Appleby was known to libellant as master 
of the vessel; he was not kno\sTi to him as 
the deputy of the marshal. He evidently 
made the contract with libellant as master, 
and not as ship-keeper, as he had no right to 
do so in the latter capacity. Tyler, the dep- 
uty marshal, who had made Appleby ship- 
keeper at his own request, took possession 
of the vessel himself on the 15th of January, 
while she was still in libellant's dock. 

At the time the contract was made and the 
vessel entered the dock, libellant had neither 
actual nor constructive notice that Captain 
Appleby had any authority from the mar- 
shal to hold possession of the vessel for him. 
Such being the case, the court will hold the 
vessel liable for the dockage and repairs fur- 
nished up to the 15th of January, when Ty- 
ler, the known deputy of the marshal, took 
possession of her. From this time libellant 
had notice that the vessel was in the cus- 
tody of the law, and the subsequent repairs 
furnished by him constituted no lien. It is 
not within the power of the marshal to con- 
tract for repairs that are not absolutely nec- 
essary to the preservation of 'the vessel while 
in his custody. It is his duty simply to keep 
the vessel as he receives her, and he has no 
authority to expend money for alterations or 
repairs for the purpose of completing her equip- 
ment for navigation. 

The third, and fourth items of libellant's 
account, amounting to $1,750, are disallowed, 
and a decree granted for the I'esidue. De- 
cree for libellant. 
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Case ISTo. 13,604. 

In re SUMMERS. 

[3 N. B. R. 84 (Quarto, 21).] i 

District Court. W. D. Texas. 1869. 

Homestead — "Head of Family" — "Citizen" — 
Texas Statute — Bankruptcy. 

1. An unmarried man, a bankrupt, having or- 
phan children bound to him undfer the appren- 
tice laws of Texas, and keeping house, hiring 
servants, and conducting a household, claimed a 
homestead of one hundred acres, as head of a 
family, by the laws of Texas. The assignee set 
apart the same, but afterwards made a motion 
to have the award set aside as unauthorized. 
HeM, that the bankrupt was not entitled to such 
homestead as head of a family. 

2. Amount thereof set aside, and fifty acres 
ordered to be set apart to him as a citizen, un- 
der the Texas laws, not to exceed in value five 
hundred dollars. 

1 [Reprinted by permission.] 
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[In the matter of O. M. Summers, a bank- 
rupt.] 

DUVAL, District Judge, The question 
presented in this case arises upon a notice 
made by John C. West, assignee, to have the 
homestead allowance of one hundred acres, 
Avhich he had allotted to the bankrupt under 
a mistake as to the facts, set aside, and that 
the same be held subject to the claims of 
his creditors. The bankrupt was thereupon 
required to submit himself for examination 
touching this matter. In reply to interrog- 
atories propounded to him, he states, under 
oath, that he has never been married. He 
declares further as follows: "I am the head 
of a family, and have kept house and owned 
slaves for yeais before they were set free, 
and still keeping house when I filed my pe- 
tition. I have oi-phan children bound to me 
under the apprentice laws, by the county 
court of Falls county. I had, at the time of 
filing my petition, hired servants on my 
premises. I have and keep up all the usual 
appurtenances of a homestead, supplying 
provisions and conveniences for my servants, 
and carrying on my household matters, in 
all respects, as the head and support of a 
family, except that I have no wife. I am 
permanently settled, ' and regard myself as 
responsible for the maintenance and care of 
the orphan children above named. My claim 
for the exemption was made in good faith, 
and by the advice of my attorneys, after a 
fair statement of all the facts." 

The bankrupt assumes that the above 
state of facts constitutes him the head of a 
family, and authorizes him to claim the con- 
stitutional homestead exemption. In this I 
think he is mistaken. Had the bankrupt 
adopted the orphan children spoken of by 
him, in the mode prescribed by the statutes 
of Texas, my conclusion would be different, 
but he seems only to have had them appren- 
ticed to him. This apprenticeship did not 
invest the children with any right or inter- 
est in the estate of the bankrupt, or entitle 
him, as having "a family," to a homestead 
exemption, within the intent and meaning of 
the constitution. 

The constitutional provision is, that "the 
homestead of a family, not to exceed two 
hundred acres of land (not included in a 
town or city), or any town or city lot or lots, 
in value not to exceed two thousand dollars, 
should not be subject to forced sale for any 
debts hereafter contracted," etc. According 
to my understanding of this provision, and 
in so far as it has been construed and acted 
upon by the supreme court of this state, the 
right to a homestead resulting from the hav- 
ing "a family," depends either on the fact 
of marriage, or, in default of marriage, up- 
on the charge and protection of others adopt- 
ed as children, or of those who, by reason 
of kindred, have some interest in and claim 
to the premises of the person with whom 



they reside. An unmarried man may, from 
charity or othec motives, take into his house 
and maintain any number of children not re- 
lated to him in any way, and yet he would 
not, as I conceive, have such "a family" as 
was contemplated by the constitution, in or- 
der to entitle him or them to a homestead 
exemption. The decisions of the supreme 
court of tbis state, in regard to the question 
as to what shall be considered a family, 
with respect to the colonization and immi- 
gration laws, do not, I think, apply to the 
constitutional home&tead provision. The 
policy and objects of the two are widely 
different. 

While it is my opinion, therefore, that the 
bankrupt, under the facts of this ease, can- 
not claim a homestead under the constitu- 
tional provision, I see nothing to prevent 
him from doing so as a citizen or single 
man, by vh-tue of the act of the 26th Januaiy, 
1S39 [Laws Tex. 1838-39, p. 113], which is 
still in force, as has been decided in the 
supreme court in the case of Cobbs v. Cole- 
man, 14 Tex. 594. This act provides, among 
other things, that from and after its passage, 
"there shall be reserved to every citizen or 
head of a family in this republic, free and 
independent of the power of a writ of fieri 
facias, or other execution issuing from any 
court of competent jurisdiction whatever, 
fifty acres of land, including his or her 
homestead, and improvements not exceeding 
five hundred dollars in value," etc. The con- 
stitution of the state made provision for 
heads of families, or rather as to the "home- 
stead of a family," and as to them this act 
of 1839 may be regarded as virtually re- 
pealed. But its other provisions remain in- 
tact and in full force. While I do not think, 
therefore, that this bankrupt can properly 
claim the one hundred acres as being the 
"homestead of a family" under the consti- 
tution, it is my opinion that he is entitled as 
a "citizen" of this state, to fifty acres, as 
secured by the act of 1839. 

The motion of the assignee is therefore 
sustained, and he is directed to set aside 
the exemption of one hundred acres hereto- 
fore allowed to the bankrupt, and to re- 
strict the same to fifty acres, including his 
homestead and improvements, or so much 
thereof as will not exceed in value the sum 
of five hundred dollars. 

A different conclusion hag been reached under 
a similar provision in the courts of Georgia, 
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Case Iffo. 13,605. 

SUMMERS V. WATSON. 

[1 Cranch, 0. O. 254.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

COVESAST— ISJOSCTIOX BON'l>. 

Covenant will not lie on the condition of an 
injunction bond. 

Covenant, on the condition of an injunc- 
tion bond against the defendant as surety. 

Motion by Mr. Taylor, for defendant, to 
appear ■without bail, on the ground that bail 
could not have been required if the plain- 
tiff had brought an action of debt on the 
bond; and that covenant will not lie on the 
condition of a bond. The defendant does 
not covenant or promise to perform the con- 
dition, but may pay the penalty if he choos- 
es. By the act of assembly, the plaintiff has 
a right to hold to bail in an action of cove- 
nant if he has a right of action of covenant. 
But here he has no right of action of cove- 
nant. 

THE COURT Tvere of opinion that cove- 
nant will not lie on the condition of this 
bond. 

[See Case No. 17,289.] 
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Case No. 13,606. 

The SUMMIT. 

[2 Curt. 150.] 2 

Circuit Court, D. .Massachusetts. Oct. Term, 
1854. 

CoLiiisios — Roles of Navigation — Vessels ou 
Fishing Grounds. 

1. The ordinary rules of navigation, designed 
to prevent collisions, are binding on fishing ves- 
sels, while engaged on their fishing grounds. 

2. Damages denied for want of preponderat- 
ing proof, in a great conflict of evidence. 

[Cited in The Worthington & Davis, 19 Fed. 
839; The Max Morris, 28 Fed. 884; The 
Alliambra, 33 Fed. 77.] 

In admiralty. 

Whiting &, Russell, for appellants. 
Mr. Scudder, contra. 

CURTIS, Circuit Justice. This ease has 
been held under advisement for some time, 
on account of the difficulty I have found in 
arriving at a judgment thereon. It is a 
cause of collision which occurred in the 
Bay of St. Lawrence between two fishing 
vessels called the Jubilee and the Summit, 
and by which tlie former with her fare, was 
destroyed. When the collision occurred, the 
Summit was sailing elosehauled on the wind. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



(Case No. 13,606) SUMMIT 

and had her larboard tacks aboard. The Ju- 
bilee had her larboai'd tacks aboard, and 
her sails set so as to lie close to the wind, 
but whether she was, and for some time be- 
fore had been, sailing with the wind full, 
is the question of fact upon which there is 
an irreconcilable conflict of evidence. If 
both. vessels were elosehauled on the wind, 
it was the duty of the Summit, which was 
on the lai'board tack, to give way and avoid 
the Jubilee. If the former was sailing close 
to the wind, and the Jubilee had the wind 
free, it was the duty of the Jvibilee to keep 
clear of the Summit. These rules are appli- 
cable to fishing vessels, on their fishing 
grounds, and a deviation from them, pro- 
ducing a collision, must" subject the vessel 
thus in the wrong to a claim for damages. 
It was stated by the counsel, that one rea- 
son why this appeal has been prosecuted is, 
that it is deemed important to obtain a de- 
cision of this court upon the question, 
whether the rules of navigation, designed to 
prevent collisions, are applicable to fishing 
vessels while sailing on their fishing^ 
grounds. It is said there is a difference of 
opinion among those engaged in this busi- 
ness, on this question; and that these rules 
are frequently disregarded. No reason has 
been assigned why they should not be ap- 
plied to such vessels, when so engaged, and 
none has occurred to my mind. When it is 
remembered that, in pursuit of some kinds 
of fish, great numbers of vessels are fre- 
quently assembled in close proximity to 
each other, all in eager pursuit of their prey, 
and necessarily sailing in all conceivable 
relative courses, it is apparent thei-e is un- 
u'sual need of some suitable rules of naviga- 
tion to avoid collisions. The ordinary rules 
have been found by experience to be the 
best and most convenient 1 have no hesi- 
tation in declaring them to be applicable to- 
fishing vessels, in common with all vessels,, 
and when engaged on the fishing grounds 
as well as elsewhere. But it is necessary 
for the libellants to satisfy the court by pre- 
ponderating evidence, that the facts existed 
which would impose on the Summit the duty 
of giving way to the Jubiloe. It is not un- 
common, in cases of collision, to find all on 
board one vessel, testifying differently upon 
material facts, from those on board the oth- 
er vessel. But it is rare indeed that such ai 
conflict of evidence exists, as I find in this 
case. This collision oeeuiTed within a few 
yards of another fishing vessel called the 
Shade, which was lying to, her hands being 
engaged in fishing, and within plain view 
of seven other fishing vessels, which were 
in different directions from the place of col- 
lision. Eleven- persons who were on board 
those other vessels have been examined on 
behalf of the libellants, and ten in behalf 
of the claimants. They not only differ, but 
upon the most palpable and material points 
they flatly contradict each other. The wit- 
nesses for the libellant swear with positive- 
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ness, and assijcn reasons for, and means of 
knowledge of the eorreetni.4s of tlie state- 
ment, that the wind was west south-west. 
Those of the claimants testify with equal 
positiveness, and upon reasons assigned and 
sworn to, that the Avind was west north-west. 

The libellant's witnesses say the Jubilee, 
for fifteen minutes before the collision, and 
down to the moment of the collision, had 
been sailing as close to the wind as she 
could lie. The claimants, that she had been 
sailing about three points free, until just 
before the collision, when she Iviff ed up close 
to the wind, which brought her across the 
bow of the Summit and caused the collision. 

I have read this voluminous evidence and 
comjjared it, with the hope that I might be 
able to come to some satisfactory conclu- 
sion, upon such leading facts as would be 
sufficient to determine the cause. I have 
also repeatedly examined, with much atten- 
tion, the briefs of the evidence furnished by 
the counsel, and which, it is but just to them 
to say, evince not only a most attentive 
study of the proofs, but great ingenuity, 
and a tliorough comprehension of the catise. 
It would occupy too much space to detail the 
evidence, or to place on paper the different 
Jispeots in which I have viewed it, and the 
different facts which seem tw me entitled to 
weight, on the one side and on the other. 
And the result is, that I am not able to say 
that I think the libellant has made the fault 
of the Summit appear, by that preponder- 
ance of evidence necessary to charge that 
vessel with the damages arising fi'om the 
collision. 



Case l^o. 13,607. 

In re SUMNER, 

[10 Ben. 34.] i 

District Court, N. D. New York. June, 1878. 

BaNKUCPTCY — DlSOHAHGE — FOKMER DiCCItEE — 
COSVETAXCE IX FllAlJD OF CUEDITOKS — 

Fkovisios Foil Wife. 

1. A creditor of a bankrupt opposed his dis- 
charge, on the ground that lie had made a con- 
veyance of real estate to his wife, with intent 
to hinder, delay and defraud creditors, and in- 
troduced, as evidence, tlie record of a decree 
in a suit in a state court, between such credit- 
or, as plaintiff, and defendants, of whom the 
bankrupt was one, declaring such conveyance 
void, as against the plaintiff, as made with intent 
to hinder, delay and defraud creditors: HC'd, 
that such decree was not conclusive, as an adju- 
dication between the same parties, establish- 
ing the fraudulent character of the convey- 
ance. 

2. The conveyance was held by this court, on 
tlie facts, to have been made with intent to make 
a provision for his wife, in fraud of his credit- 
ors. 

fin the matter of Charles Sumner, a bank- 
rapt.] 

M. W. Cooke, for bankrupt. 
J. ^'an Voorhes, for Bump. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by pel mission.] 



WAIjLACE, District Judge. Bump, a cred- 
itor of the banlirupt, opposes his discharge, 
upon the ground that the bankrupt, on the 
]2tli of June, 1873, made a conveyance of real 
estate to his wife, with intent to hinder, de- 
lay and defraud creditors. The specifications 
set up other grounds of opposition to the dis- 
charge, which the proofs do not sustain. 

The opposing creditor produces the record 
of a decree in an action in the supreme 
court of this state, wherein he was plain- 
tiff, and the bankrupt was one of the de- 
fendants, whereby the conveyance to the 
bankrupt's wife is declared void, as against 
the plaintiff, as made with intent to hinder, 
delay and defraud creditors; and he now 
j insists that this decree is conclusive here, 
j as an adjudication between the same par- 
ties, establishing the fraudulent character 
of the conveyance. 

I am of opinion that no such effect can 
be given to the decree, for the reason that 
the parties and the subject matter are not 
the same in this controversy as in the ac- 
tion in which the judgment was rendered, 
within the meaning of the rule which pro- 
nounces a judgment conclusive as evidence 
between the same parties, upon the same 
matter, directly in issue in another court. 
In this proceeding, all the creditors of the 
bankrupt are parties in interest, and, al- 
though the opposition to the discharge is di- 
rectly upon the intei-vention of Bump alone, 
the result affects all the creditors of the 
bankrupt. If the former action had result- 
ed in favor of the bankrupt, the judgment, 
surely, would not be conclusive in his favor 
against any creditor other than Bump who 
might oppose a discharge, on the ground 
that the conveyance in question was fraud- 
ulent. The judgment against the banknipt, 
therefore, would not be conclusive in favor 
of such creditor. Yet, in effect, such would 
be the result, if the judgment operates as 
is now contended. If the judgment had 
been in favor of some other creditor. Bump 
could not avail himself of it here. If it had 
been in favor of the bankrupt and against 
such creditor, it would not conclude Bump 
here. 

Again, the right now sought to be deter- 
mined is one quite collateral to that which 
was the subject of the former action, and 
depends upon different considerations. A 
conveyance may be fraudulent as to one 
creditor and not fraudulent as to another; 
and it would be necessary for this court to 
examine the evidence and consider the case, 
before it could determine whether or not 
the transaction pronounced fraudulent by 
the judgment is one which this court would 
deem fraudulent for the purpose of a dis- 
charge in bankrupt; and it would be a most 
illogical deduction to say that such a judg- 
ment is conclusive if this court is satisfied 
with its correctness, while unconclusive if 
not satisfactory. If the judgment had been 
in favor of the bankrupt, Bump could still 
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be heard to say that the bankrupt had made 
a conveyance -which deprives him of the 
right to a diseliarge; and, as he would not 
be estopped in that case, the bankrupt is 
not estopped now because the judgment 
was adverse to him. 

Passing to the case upon its merits, as 
sliown by the proofs, I am constrained to 
differ from the register, and am of opinion 
that the conveyance from the banlirupt to 
his wife was fraudulent as to creditors, 

TP'ithout attempting to discuss the evi- 
dence, it must suffice that it has impressed 
me with the conviction that the bankrupt's 
circumstances were not such, at the time 
of the conveyance, as to render the transac- 
tion one consistent with an honest purpose 
towards his creditors. If he is to be be- 
lieved, he was possessed of means to pay 
the obligations on which he was primarily 
liable, and have an ample surplus. But he 
had assumed liabilities for a large amount, 
as the surety of others; his property, which 
was mainly in real estate, bought upon 
speculation, was considerably encumbered, 
and the value of his interests was mainly 
represented by the general rise in the value 
of real estate since his purchases, which 
were all of recent date. His homestead, 
which he proposed to settle on his wife, 
and which he estimated as worth from $25,- 
000 to ?30,000, at the time of the convey- 
ance, was mortgaged for $12,000, being with- 
in $2,000 of what it had cost him; and this 
circumstance affords a fair and significant 
exhibit of his financial status generally. 
The transfer of other real estate to his son, 
without any substantial consideration; the 
delay intervening between the time when 
he divested himself of title to the real estate 
and the transfer to his wife, and the delay 
in recording the conveyance; and the in- 
timate business relations between Brewer, 
for whom he was surety, and who soon fail- 
ed, and himself, all tend to throw some 
light on his intent in the transaction, which 
was, in my view, to provide for his wife and 
son against contingencies which he perhaps 
did not regard as serious, but which he fore- 
saw as possible in the near future. 

A discharge is denied. ^ 



Case Wo. 13,608. 

The SUMNER. 

[1 Brown, Adm, 52.] i 

District Court, D. Michigan. Feb., 1859. 

Salvage — Dutt of SAtvoits— Forfeituue — Em- 
bezzlement. 
1. In stripping an abandoned vessel of her 
apparel and furniture, salvors are bound to the 
exercise of reasonable care, and gross neglect 
or wanton injury of the property saved works 
a forfeiture of all claim for salvage, and ren- 
ders them liable for the damage. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



2. It is the duty of salvors to land the proper- 
ty saved at the nearest port of safety, and see 
that it is properly cared for. 

3. Where salvors stripped a vessel, having 
her name and port painted on her stern, and 
carried the property saved directly past her 
home port: HeM, they were guilty of embezzle- 
ment, and forfeited their right to compensation. 

Libel for the possession of two anchors 
and chains, a set of sails, and running rig- 
ging, being part of the outfit and apparel of 
the schooner Charles Sumner. Answer by 
the ofiicers and crew of the schooner Nor- 
way, that on a voyage from Buffalo to Mil- 
waukee they discovered the Sumner upon 
Lake Erie, about 25 miles from Pte au Pe- 
16e, in distress, on her beam ends, and ap- 
parently deserted. On boarding her, they 
found her loaded with staves, but capsized 
and full of water. They made fast to the 
wreck, and by means of hawsers from the 
mast-heads, made fast to those of the wredv, 
righted her, and endeavored to pump her 
free of water, and to lighten her by raising 
her chains, and removing same, with her an- 
chors on board the Norway; but, failing in 
this, stripped her of her tackle, apparel, and 
furniture, put them upon the Norway, and 
carried them to Newport, upon St. Clair riv- 
er, where they were seized by the marshal. 
That immediately thereafter they filed a libel 
for salvage against the propeitj^ and they 
now claim they are entitled to a reasonable 
salvage thereon. Libellants thereupon filed 
an amendment to their libel, under mle 52, 
in the nature of a replication, setting fortli 
that the officers and crew of the Norway 
had embezzled the property, and were en- 
deavoring to carry it out of the district, 
when it was seized by libellants' instruc- 
tions. That they were also guilty of gross 
negligence in removing the property from the 
vessel, and in the subsequent care of it, per- 
mitting it to be stolen and wantonly injured. 
The Charles Sumner l.jft Detroit upon a voy- 
age down Lake Erie; off Roudeau she com- 
menced leaking, and, notwithstanding the ex- 
ertions of the crew, filled with water and 
capsized. The crew thereupon took to their 
boats, came ashore, and went to Detroit for 
a tug, which was obtained and sent to her 
assistance. Her name and home port, "De- 
troit," were painted upon the stern of the Sum- 
ner, On reaching the wreck it was found strip- 
ped of everything movable; her rigging had 
been cut in some seventy places, her canvas 
torn, and her blocks split and otherwise 
damaged. There had been fine weather for 
several days before. The schooner could 
have been towed easier with her sails and rig- 
ging than without them, and there seemed to 
be no necessity for stripping her. The Nor- 
way had been seen a day or two before work- 
ing at the wreck, but she made no signal for 
assistance; and, after lying by her from 
three in the afternoon until four the next 
morning, left her. When the tug found her 
she was easily bailed out, and towed to a 
port of safety. The Norway had passed by 



SUMNER (Case No, 18,609) 



[23 Fed. Cas. page 384] 



Detroit witli the property on toard, and was 
seized on the way to Lake Huron. Tlie rig- 
ging of the Sumner was found so badly cut 
and abused as to be nearly worthless, ex- 
cept for junk. 

Alfred Russell, for libellants. 
Ashley Pond, for salvors. 

WILKINS, District Judge. I am satis- 
fied from the proofs, and especially from the 
testimony of Wm. McKay and James Mc- 
Bride, master of the Sumner, that the oflS- 
eers and crew of the Norway are not enti- 
tled to salvage, under all the circumstances 
exhibited. The Sumner was not derelict. 
Her master and crew left her for the pur- 
pose of obtaining a tug, animo revertendi. 
The crew of the Norw.ay, without rendering 
any assistance, unnecessarily destroyed and 
injured the furniture and rigging of the Sum- 
nei% left her exposed to thieves and maraud- 
ers, and used no efforts to place her in a 
safe position. Their conduct showed a dis- 
position to plunder rather than to save. The 
Norway was on her way to Chicago, and yet, 
knowing from the name and port painted 
upon the stern that she belonged to Detroit, | 
surreptitiously passed That port with the val- 
uable apparel and furniture of the Sumner 
on board. Her duty, even if the name of 
the vessel relieved was unknown, was to 
stop at the first port of safety, and see that 
the property she had on board was properly 
cared for. By not doing so her master and 
crew showed cleaily an intention to embez- 
zle the property saved, and thereby forfeited 
all claim to salvage. The property describ- 
ed in the libel will, therefore, be delivered 
to the libellants, who sre also awarded dam- 
ages in the sum of ?200, with costs. Decree 
for libellants. 

NOTE. That misconduct of salvors forfeits 
their claim, see The Mulhouse [Case No. 9,- 
9101; Nickerson v. The John Perkins [Id. 10,- 
252]; The Island City, 1 Black [66 U. S.] 121; 
The Boston [Case No. 1,673]; Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 240; Flinn v. The 
Leander [Case No. 4,870]; James v. The Sarah 
A. Boice [Id. 7,183]. 



Case Wo. 13,609. 

SUMNER V. MARCY. 

[3 "Woodb. & M. 105.] i 

Circuit Court, D. Maine. May Term, 1847. 

CoKPOuATioxs — Ultra Vikes — Foueigm Goupoua- 

TioN — Effect of Judgment against — Indi- 

viufAi. Liability of SnAREnoLDERs. 

1. Where a corporation was chartered for 
sawing and manufacturing wood, and allowed a 
capital of $150,000, one half personal and half 
real estate, it cannot legally invest money in a 
bank for the purpose of carrying on the busi- 
ness of banking. Nor can it buy shares in 
such an institution to more than double its au- 
thorized capital of personal property, and bind 

1 [Reported by Charles L. WoodDury, Esq., 
and George Minot. Esq.] 



the corporation or members for the payment of 
promissory notes given therefor. • 
[Cited in Marbury v. Kentucky Union Land 

Co., 10 C- G. A. 393, 62 Fed. 351.] 
[Followed in New Orleans, etc.. Steamship 
Co. ^. Ocean Dry-Dock Co., 28 La. Ann. 
173.] 

2. Where an action is instituted in New York 
against such a corporation chartered in Jlas- 
sachusetts, to recover such notes and to secure 
property of the corporation situated in the for- 
iner state, but no notice given to the corpora- 
tion inthe latter state, the recovery is not prob- 
ably binding on the corporation or its property 
in Massachusetts, and certainly cannot be en- 
forced against it or its members individually, 
without a new judgment in the latter state. If 
its president, living then in New York, appeared 
to defend the suit there, but abandoned it with- 
out a hearing and opinion on the legality of the 
transaction, the judgment ought not to affect 
the members in Massachusetts in their indi- 
vidual capacity, who had no notice or opportuni- 
ty to defend the action in New York. 

[Cited in Sawyer v. Gill, Case No. 12.399.] 

3. Where members, in their private capacity, 
are by statute made responsible for debts of a 
corporation, it can be only in the mode and 
under the facts" specified in the statute; and 
to prevent the recovery in such a case in JMassa- 
ehusetts, on the New York judgment, a member 
will be allowed a temporary injunction against 
the action, so as to affect his property indi- 
vidually. 

4. The judgment, recovered in Nc^v York, in 
order to reach the property situated there, is 
entitled to no more force in Massachusetts than 
in New York, and there it does not bind the 
members individually; and when recovered like 
this, without actual notice to the corporation 
in Massachusetts, its validity at all in the lat- 
ter place is questionable. 

[Cited in Tenney v- Townsend, Case No. 13,- 
832.] 

5. If a member of such a corporation objects 
and protests against a measure, which is with- 
in its competency, he is still not exonerated in- 
dividually from the debts consequent on it, 
unless he seasonably sells out or withdraws as 
a member. 

This was a bill in chancery [by William 
H. Sumner against William L. Jlarcy] pray- 
ing for an injunction to stay proceedings in 
a ceitain action at law pending in this court 
by the respondent against the Bast Boston 
Timber Company, and that action had been 
instituted at this term in the name of Mar- 
cy, by a service on the defendant, as a 
member of said company, and is founded on 
a judgment recovered against that company 
in the state of New York in May, 1840, for 
§68,000. Certain property of that company, 
then situated in the state of New York, was 
attached and sold on the execution that is- 
sued on the judgment, and the company 
having become insolvent, no proceedings 
were had in this state on the judgment to 
enforce the balance till the commencement 
of the action before referred to in March 
last. This was done with a view to recover 
judgment here against the company, and 
then collect the balance from the private 
property of the defendant and others, mem- 
bers of the company, and liable by the laws 
of Massachusetts to respond for the legal 
Judgments recovered against it in this state. 
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But, though a member of the East Boston 
Timber Company, the complainant avers 
that he is not liable for said judgment, be- 
cause the drafts and obligations -which con- 
stituted the ground for the above judgment 
recovered in New York, belonged to the City- 
Bank, of Buffalo, and -were the originals or 
rene-wals of originals executed by said com- 
pany for a large number of shares purchased 
in that bank under a vote of it passed in 
1838; and -which shares, if not entirely 
owned at that time by the bank, stood pledg- 
ed to it by J. May, the president thereof, 
and the bank had full notice of the objec- 
tions made to the powers of the company 
to buy or pay for the shares legally. It fur- 
ther averred that the bank failed in 1840, 
and its effects, including these obligations, 
Avere placed in the hands of William L. Mar- 
oy, as public receiver, and the judgment on 
them was recovered in his public capacity 
as receiver: that, in the trial which pre- 
ceded said judgment an appearance was en- 
tered by the president of the company, and 
J. S. Talcott, Esici. was employed as counsel. 
The latter assented to a verdict for the 
plaintiff, subject to exceptions to be filed 
and argued, raising the question whether 
said company had not exceeded its legal 
powers in purchasing the bank shares be- 
fore named, and in executing obligations 
therefor; but said counsel, not being paid 
for attention to the suit, abandoned it, and 
judgment was rendered on the verdict with- 
out those exceptions being filed or decided 
on by the proper court in New York. The 
bill "next set out that the plaintiff was en- 
tirely ignorant of the suit, or those obliga- 
tions, till long after the judgment rendered 
upon them against the company. That the 
defence against it was well founded on the 
part of the corporation, and is more especial- 
ly so by the complainant, who, as a member 
at the time of the vote by the company to 
purchase the bank shares, protested against 
tlie legal power of the company to do it, 
for the pui-pose, as then averred, of getting 
the control of the bank and thus obtaining 
loans and facilities in carrying on their 
works, part of which were conducted in the 
state of New York, in the neighborhood of 
Buffalo, where the bank was doing business. 
It .then averred that the complainant re- 
sisted the purchase as illegal, and, as a 
member and director, voted against it in all 
stages; and hence, he prays that the furthei' 
proceeding here to recover a judgment in 
aiassachusetts on the judgment rendered in 
New York be enjoined against, so far as 
respects him and his liability as a member 
to contribute towards the payment of it. 
The cause came on to a hearing for a tem- 
porary injunction, without any pleadings, at 
this term. The books of records of the com- 
pany were put in as evidence, with the char- 
ter and the affidavit of Talcott, their coun- 
sel in New York, and the affidavit of Joseph 
C. Broadhead, one of their agents employed 
23FED.CAS. — 25 



in said bank as its vice president. The sub- 
stance of this procedure, so far as material, 
will be given in the opinion of the court. 

B. R. Curtis, for plaintiff. 

B. Sumner and Goodi'ich, for respondent. 

WOODBURY, Curcuit Justice. I cannot 
bring my mind to doubt the propriety of at 
least a temporary injunction in this case, as 
to further progress in the action at law in be- 
half of the respondent, so far as it may be 
prosecuted to affect the complainant The 
first objection to it, on the face of the pro- 
ceedings, is that the parties are not the same", 
and hence the complainant has no right to 
ask it. But this is overcome fully by the ad- 
mitted fact, that the complainant is not only 
one of the members of that company, and in- 
terested in its corporate property, if any re- 
mains, but, by the laws of Massachusetts 
(Rev. St. c. 38, § 30), has a still deeper inter- 
est, by being made responsible in his indi- 
.vidual capacity for any judgments recovered 
in this state against the company, and not 
satisfied by the property belonging to the cor- 
poration. Indeed, his only chance of de- 
fence, if the company is negligent or unfaith- 
ful in resisting illegal claims, and his only 
mode to repel and defeat judgments for such 
claims against it, which would bind him, is 
by applying originally and being allowed to 
defend in its behalf; or if judgments have al- 
ready passed against the company, without 
his knowledge, and against which no defence 
can now be made, either in its behalf or for 
the benefit of its innocent shareholders, the 
only remaining remedy is probably by a bill, . 
as in this case, to enjoin against further pro- 
ceedings in the suit at law on the New York 
judgment. The latter mode, under the facts 
in this case, seems most speedy and effectual 
in the first instance, as a temporary security, 
till inquiry and consideration can be had as 
to other modes of redress, if any permanent 
relief should, on full examination, appear 
proper. 

The respondent denies any illegality in the 
grounds of the judgment already obtained, 
either as regards the company or the com- 
plaint. Hence the next step is to investigate 
how that matter stands under the present 
aspect of the case. Firstly. Had the com- 
pany legal authority to purchase and give 
notes and drafts for these shares in the City 
Bank of Buffalo? Secondly. If it had this 
power as a corporation, is the complainant 
exempt, by his opposition and protest against 
the purchase, from being legally held to dis- 
cliarge such judgment as can legally be recov- 
ered in this state against the company for 
the purchase money? As at present advised, 
my views are in favor of the complainant on 
the first point, but not on the second. I 
think the company transcended its legitimate 
powers in buying the shai-es, but do not think 
that a stockholder can, in law, be exonerated 
from his statutory responsibility, in cases 
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generally, however much he may individually 
resist or protest against a purchase. If he 
still continues a member, not selling out or 
abandoning his membership before the pur- 
chase, and the purchase is found to have been 
legal, the -egal consequences must attach to 
him, however indisposed he was towards the 
transaction. He must not remain a mem- 
ber, in such a case, and talie the benefit of 
the purchase. If he does, he must bear its 
burthen, as imposed by law, when the pur- 
chase is legal. 

The reasons which influence me to the con- 
clusion that the purchase here was illegal, 
are these: This company was authorized to 
act as a corporation for purposes connected 
with timber, and not banlcing. Its business, 
as described in the charter, was to "saw and 
vend lumber and manufactures from wood." 
Its whole capital was but $150,000— half per- 
sonal and half real estate. This happened in 
1834, and in 1837 the proposition was first 
introduced by S. White, its president, to pur- 
chase shares in the City Banic, at Buffalo. 
The illegality of such a purchase for the 
avowed purpose of getting the virtual control 
of the bank, by owning $168,000 of the capi- 
tal, out of §400,000, and thus effecting loans 
to the company by conducting the bank 
through its agents, as well as thus violating 
its charter in another respect, by the invest- 
ment of so large a sum, viz.: $168,000 in 
these shares, when their authorized capital 
was only $150,000, and but half of that in 
personal estate— was fully exposed by the 
complainant, and discussed at various meet- 
ings before the purchase. But in 1838, a vote 
at a meeting of the stockholders having pass- 
ed to purchase the shares, they were bought, 
in that year, by the directors, and drafts and 
notes were given for the consideration; a 
part of which, or the renewals of them, con- 
stituted the grounds of the judgment after- 
wards recovered against the company, in 
New York. The shares were chiefly bought 
of John B. May, the president of the bank, 
but with the knowledge of the officers of the 
bank, (when the notes were delivered to them 
for May's obligations and pledge of this same 
stock,) what the consideration of them was, 
and what objections had been made by the 
complainant to their validity. 

It thus becomes necessary to decide wheth- 
er the bank would have been bound to sufl^er 
for their invalidity without this knowledge 
and notice. Though such a result seems 
just, without positive knowledge or notice, 
when the whole transaction is by statute un- 
justifiable and the notes and drafts are sign- 
ed by the agent of the company, as agent. 
Hence, his authority ought to be inquired in- 
to; and, the more especially, when the amount 
was so large and unusual. Otherwise, all 
risk seems to be assumed. Chit. Bills, 32; 
Bayley, Bills, 72; 5 Taunt. 792; [Mechanics' 
Bank of Alexandria v. Bank of Columbia] 5 
Wheat. [18 U. S.] 337; 7 Barn. & C. 278. 
Tracing this affair onward, the company, aft- 



er the purchase, proceeded to elect one of its 
agents vice president of the bank, and to 
conti-ol its operations till the failure of both 
the bank and the company, in 1810, All 
these facts were proved by their agent, the 
vice president, and there was no contradict- 
ory testimony to be weighed on any point. 
On the face of this transaction, there can be 
no doubt that the purchase of these bank 
shares— for such purposes — was a most dan- 
gerous experiment by a timber company. 
The legal objections, that it related to a mat- 
ter not within its corporate powers, and went 
in amount entirely beyond its own author- 
ized capital, are fatal to the validity of it. 
Such a company was not created for carry- 
ing on banking business, either in Massachu- 
setts or elsewhere. And though in the course 
of its collections and sales it might take, on 
execution for a debt, a bank share, that 
would be a mere incident to a legitimate 
power of collecting its debts. Even then it 
would be taken to sell again, and not for the 
purpose of making such an investment per- 
manently, and of thus embarking or aiding 
in the business of banking. The avowed 
powers of the company, in the charter, were 
the sawing and vending of lumber and manu- 
factures of wood, and not of making paper 
money, or borrowing and lending money, as 
a branch of business. A principal power or 
grant, conferred by a statute or charter, is 
not to be construed to carry, as an incident, 
anything not implied in the principal— not 
usually appurtenant to it, and not possessed 
of a similar character. Beatty v. Knowler's 
Lessee, 4 Pet. [29 U. S.] 152. Nor can It in- 
clude anything which would have been re- 
fused as a principal. Or anything, on the 
most liberal construction justifiable, which 
is not necessary and proper to carry the prin- 
cipal express powers into effect. 2 Kent, 
Comm. 298; 9 Conn. 180; 5 Conn. 560; 
[Head v. Providence Ins. Co.] 2 Cranch, [6 TJ. 
S,] 127; Beatty v. Knowler's Lessee, 4 Pet. 
[29 U, S.] 152; 15 Johns. 383; 15 Wend. 259; 
Hunter v. Marlboro [Case No, 6,908]; Slark 
V. Highgate Archway Co., 5 Taunt, 792; 2 
Cow. 667. 678. 

Now, although the company might be oblig- 
ed to borrow some in carrying on its legiti- 
mate business, it is too far-fetched to hold 
that in order to do it they are authorized to 
obtain acts of incorporation, and engage in 
banking, or to unite with others in that busi- 
ness in institutions already in existence, so 
as to be able in this way to lend to them- 
selves. If they can lawfully embark in the 
business of the bank, and purchase its shares 
in order to facilitate loans from it, they can 
lawfully embark in any business which the 
lenders of money follow, and which may ap- 
pear likely to further the loans desired. 
Thus, if a lender be a manufacturer of cot- 
ton, they may engage in that; or a maker of 
patent medicine, or an adventurer in the 
whale fisheries, they may engage, also, in 
such branches of business. And by a parity 
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•of reasoning the ■whole limitations and char- 
acter given to a company in ^ its charter for 
sawing and manufacturing wood, may he 
prostrated, and an act of incorporation for 
one object may he converted into one prac- 
tically for aU ohjects. 

The cases which tend to sustain the views 
■opposed to such a latitude of construction, 
may be seen in the citations before made, 
and in all our writers on constitutional law— 
in the debates in congress on the construct- 
ive powers of the general government for 
the last half century, and in the various de- 
cisions of the supreme court, relating to that 
class of questions. The whole doctrine of 
sound constitutional construction of all po- 
litical charters rests on a like basis; and 
must, in my view— as thus construed by 
many Jurisprudents— serve to sustain the 
limitations above named, as imposed on 
charters for business. Such, likewise, is 
the express limitation on the granted pow- 
ers in the constitution of the United States, 
having, doubtless, been introduced as proper 
from an analogy to the rule in respect to 
private charters. But, beyond this, the com- 
pany in so large a p^lrchase violated vir- 
tually, if not in terms, the provision of its 
charter restricting its capital stock to $150,- 
000 and its personal property to half that 
amount, and to this extent, for the pui-poses 
of the business' authorized, and for no other 
business. This provision is in the second 
section of the charter, and 'is in terms, as 
well as spirit, prohibitory and imperative; — 
"'Be it further enacted that no coi-poration 
may lawfully hold and manage such real 
estate not exceeding $75,000 in value, and 
such personal estate not exceeding $75,000 
iu value, as may be necessary and conven- 
ient for the purposes aforesaid." 

After all this, it cannot be equitable that 
the plaintiff should be subjected to pay the 
Judgment recovered in New York, which 
could have been successfully defended by 
the company, or its agents there, had due 
attention been continued by them to the ac- 
tion, till a final hearing. That judgment is 
not binding in this state, without suit, even 
on the corporate property, and whether it 
can be defeated here now by the company, 
or not, after its neglect in New York, (and 
which it is not necessary at this time to de- 
cide,) it certainly is not just to allow such 
a judgment to be perfected here so as to 
bind, individually, a member of the corpora- 
tion who did not know of this suit in New 
York before judgment, and hence, could not 
defend it; but who protested, originally, 
against the legality of the demands there 
sued, and resists them now. His only rem- 
edy may be such an injunction as is now 
prayed for. At least it is conscientious 
and fit he should have it temporarily, tiU 
others can be attempted, or tliis one fur- 
ther examined before made perpetual. This 
course comes fully within the rule laid down 
by Chief Justice Marshal, in Marine Ins. 



Co, V. Hodgson, 7 Cranch [11 TJ. S.] 333, 
"that any fact which clearly proves it to be 
against conscience to execute a judgment, 
and of which the injured party could not 
have availed himself in a coux-t of law. or of 
which he might have availed himself at 
law, but was prevented by fraud or acci- 
dent, unmixed with any fault or negligence 
in himself or his agents, will justify an ap- 
plication to a court of chancery." The com- 
plainant himself could not have availed him- 
self of this defence in New York, because 
he was not in person sued there, nor noti- 
fied of the suit against the company. Nor 
was the company, as a corporation, his 
agent there, and he bound by its acts and 
neglect, as might be the case when it is 
sued here— a place where the company is in- 
coi-porated and can be duly notified. An- 
other reason for this conclusion is, that a 
judgment recovered in New York does not 
bind the members there, individually, like 
one i*ecovered here; and hence the compa- 
ny, when sued there, may not be. considered 
by law to act as their agent to affect them, 
individually. But the judgment there is gen- 
erally held to bind only the property of the 
company situated there, or attached there. 
Unless defended there by the company and 
tried fully, it is certainly questionable in 
equity, whether it binds even the company 
or its property in this state, much less a 
member individually. Mayhew v. Thatcher, 
6 "Wheat [19 U. S.] 129. It is a species of 
proceeding in rem, as to the property there, 
but usually charges neither the person nor 
property situated in another state. "Wil- 
liams V. Preston, 3 J. J." Marsh. 600; 1 Mo. 
517. 

Without conclusively settling this point 
now, it has often been decided that if no 
notice appears on the record to have been 
given to the defendant living in another 
state, and he does not actually get it and 
come in. he is not bound by the judgment. 
Harrod v. Barretto, 1 Hall, 155, and 2 Hall, 
302; 8 Cow. 311; 6 Pick. 232, 354; 4 Conn. 
380; G Conn. 508; 8 Johns. 194; 1 Ham. 
[Ohio] 20G; 5 Wend. 148; 6 Wend. 447; 
Thurber v. Blackbourne, 1 N. H. 242. But 
even when appearing and defending and 
hence bound in law, it may be in equity 
that if the point now raised was not con- 
sidered and adjudicated there, that judg- 
ment should not, on sound general princi- 
ples, bar even the parties to it, as to what 
was not adjudicated, unless gross neglect to 
put in and prosecute the defence on that 
point existed and should operate against 
them. Burnham v. Rangeley. and Greely 
V. Smith [Cases Nos. 2,176 and 5,749]. But 
no reason whatever exists, either in law .or . 
equity, why it should bind others, not par- 
ties and not guilty of such neglect, unless 
they are bound by mere operation of law, as 
privies in contract, or estate, or by express 
statute. Downs v. Fuller, 2 Mete. [Mass.] 
135. When members of corporations are so 
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bound by judgments against corporations, it 
is, as a general rule, only to the extent of 
their corporate property. They are not 
bound in their private estates at all, except 
•where made so by express statutes; and 
then, of course, only in strict conformity to 
such statutes. Now, the statute of Massa- 
chusetts, which renders members of cor- 
porations liable in their private capacity to 
answer judgments against the corporations, 
makes them liable only when judgments are 
recovered in this state; or in other words 
when the execution on them can be exe- 
cuted here. Hence, the respondent is not 
obliged, as a party or a privy, to pay in- 
dividually the judgment recovered in New 
York, while remaining merely as one recov- 
ered there. 

But, it is argued, that although the judg- 
ment there does not admit an execution to 
be there sued out on it and levied on a mem- 
ber's property, living out of New York, as it 
can run only within the limits of that state, 
yet in their action on it here, that judgment 
must be deemed to have the same effect as if 
recovered here, and hence no resistance can be 
made to it here, by injunction or defence, 
which could not be made to a domestic judg- 
ment recovered in this state. Were this 
proposition correct it would operate very 
strongly against the complainant's prayer in 
this bill. But there are two answei-s to it: 
Firstly, In New York, members of corpo- 
rations are not, in their private capacity, lia- 
ble at all for judgments recovered against 
the corporation. Nor are sureties there re- 
sponsible for judgments against their prin- 
cipals, without a separate action against them 
and an opportunity thus enjoyed by them in- 
dividually to defend against the claim. 4 
Hill, 522; 5 Hill, 121. In the state of Maine, 
also, the suit to charge a member individ- 
ually is nominally against the bank, but his 
property is attached and he is notified and 
defends if he pleases. Even in Massachu- 
setts, the members individually are consid- 
ered as guarantees or sureties, and allowed to 
recover contribution as such. 10 Picli. 123. 
Though, in the first instance, they are bound 
by the judgment here against the corpora- 
tion. S Pick. 455; 14 Pick. 68; 3 Mete. 
[Mass.] 44. But the second answer is more 
decisive, and is, that a judgment recovered 
in one of the United States does not have the 
same effect in another state as a judgment 
would recovered in the latter, but as one re- 
covered in the former. Such is the fair 
construction of the words used in the act of 
congress. Hampton v. McConnel, 3 Wheat. 
[16 U- S.] 235; 3 Story, Const. 183. Such 
too, is the plain requirement of principles." 
If all the force is given to a judgment in 
another state which it would have at home, 
no cause of complaint exists; and, to give 
it more, would change and transcend its im- 
port as well as essence. If it is not conclu- 
sive at home on third persons, why should it 
be elsewhere? If it does not at home bind 



private property, when recovered against a 
corporation, why should it abroad? 

It is urged, likewise, against this injunc- 
tion, that the party asking it must have been 
guilty of no neglect himself, and that here 
the complainant has been so guilty. Proth- 
eroe v. Forman, 2 Swanst. 227. But there 
has been no neglect by him pointed out, un- 
less it be to defend in New York. It is to 
be remembered, however, that the suit there 
was a statutory one. without any notice to 
the company, much less its members here, 
and was brought merely to secure property 
lying within the limits of that state. It is 
a sort of proceeding in rem. The appear- 
ance there was procured by the president 
residing there at that time, and choosing to 
answer for purposes there, and not by a vote 
or order by the company here, and the coun- 
sel there abandoned the cause, because not 
properly paid by the company or any of its 
agents. No evidence is offered that the 
company here knew of the existence of that 
suit, much less its members or directors here. 
Story, Confl. Laws, §§ 457, 461, 546, 549. 
So far then as regards the company and its 
property here, probably, and, a fortiori, its 
members here individually, it was a suit there 
without notice, a judgment without sum- 
mons or appearance, and, by reason, as well 
as adjudged eases, void. See cases cited lu 
Suffolk Bank v. Merrill, Maine Dist., May 
term, 1848 [unreported]; Thurber v. Black- 
bourne, 1 N. H." 242; 15 Johns. 121; 1 Camp. 
65; 2 Scott, N. R. 138; 9 Dowl. 27; [The 
Mary] 9 Cranch [13 U. S.] 144; 3 Wils. 303; 
11 Adol. & E. 179; Buchanan v. Rucker, 9 
East. 192; 1 Man. & G. 288. Now it is cer- 
tain that a member, individually, would not 
have been allowed to defend there against 
an action thus situated, it being a local pro- 
ceeding to affect the corporate property sit- 
uated there, and not to affect a private mem- 
ber living in another state. 2 Paige, 402. 
The whole concern was in hopeless insol- 
vency, and from the long lapse of time since, 
without any proceedings here, probably no 
remedy or prosecution here was then contem- 
plated. Indeed, there was such a practical 
de facto dissolution of the company here, that 
any remedy or relief seemed hardly feasible; 
and no blame surely can attach to a member 
for not making a defence, in New York, 
against a claim of w^hich he had no notice, 
and by the judgment on which there he or 
his propertj"^ could not probably be bound 
here, either in justice or law. The courts in 
New York, if resorted to, could not have 
enjoined against using their judgments in 
the courts of the United States, in Massa- 
chusetts, any more than the courts of the 
United States can enjoin against proceedings 
in state courts. [Diggs v. Wolcott] 4 Cranch 
[8 U. S.] 179; [il'Kim v. Yoorhies] 7 Cranch 
[11 U. S.] 279. 

It is said, in further objection, that after a 
judgment at law has been recovered, no re- 
lief will be given. Lane v. Williams, 6 Yes. 
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798. But that means a judgment at law 
against tbe party applying for an injunction, 
and on a ground for which a defence was 
open in the suit at law and negligently omit- 
ted. 3 Daniel, Ch. Prac, 1840. Neither of 
these facts existed here, as we have already 
seen. 

It has been objected, also, that before is- 
suing this injunction, the complainant should 
be required to pay into court the amount of 
the judgment recovered against the company. 
But that would be oppressive when that judg- 
ment is not against him personally, nor 
against the corporation of which he is a mem- 
ber, so as to bind him pei-sonally, till fur- 
ther proceedings are had on it in this state 
and judgment recovered here upon it. 

In this condition of things, the utmost 
which seems proper is, to require a bond 
from him not to change the state of his pri- 
vate property while these proceedings are 
pending, so as to render it less exposed to be 
levied on by any execution issuing in this 
state against the company. On filing such 
a bond, I think a temporary injunction should 
issue; and when the answer is filed and fur- 
ther evidence adduced, it can be decided on 
new motions, whether this injunction ought 
to be made permanent or be dissolved. 
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SUMNER V. MOORE. 

[2 McLean, 59.] i 

Circuif Court, D. Ohio. Dee. Term, 1839. 

EsEOUTios — Appkaisement — Shekiff's Deed— 

'COLLATEKAI, ATTACK— DeaTH OF DEFENDANT. 

1. A vaffue levy on land may be rendered cer- 
tain, by the appraisemejit in which it is par- 
ticularly described. 

2. The sheriff's deed being certain, cannot bc- 
avoided, collaterally, by a defect in the levy. 

3. The deed is the act of the sheriff, and is 
taken in connection with his return. 

4. However irregular a proceeding may be, 
the title of the purchaser cannot be affected by 
it. unless the proceeding was absolutely void. 
If only voidable the title must stand. 

[Cited in Howard v. North. 5 Tex. 290; Svd- 
nor V Roberts. 13 Tex, 598.] 

i>. If an execution be issued on a dormant 
judgment it is irregular, and the execution may 
be set aside, on motion; but a title, under a 
sale, on such executioo is good. 

(!. Where a levy has been made, the sheriff 
may go on and sell, though the decease of the 
defendant occur subsequently to the levy. If, 
however, the defendant die before tbe levy, the 
judgment must be revived. 

[Cited in U. S. v. Drennen, Case No. 14,- 
992.] 

7. Prioi to the act of February, 1824, the 
venditioni exponas might issue either to the old 
or new sheriff, either of whom could sell the 
property levied on. 

At law. 

} [Reported b- Hon John McLean. Circuit 
Justice,] 



LEAVITT, District Judge. This is an ac- 
tion of ejectment; and the case is submit- 
ted to the court upon a statement agreed 
upon by the parties. The facts presented 
in the statement, and the papers to which it 
refers, on which tne plaintiff claims title to 
the premises in controversy, are these: 
John Brown, then of Scioto county, Ohio, 
being seized in fee of the land in question, 
on the 23d of October, 1823, made his will, 
devising Ms real estate to his wife, Han- 
nah Brown; and, dying soon after, his will 
was duly admitted to probate in said county. 
Hannah Brown, on the 16th of February, 
1825, made her will, devising her real estate 
to her grand-daughto'. Minerva E. B. Lucas; 
and died some time prior to the 2d of Au- 
gust, 1827; and her will was, also, duly ad- 
mitted to probate in a,id county. Minerva 
E. B. Lucas, since the death of Hannah 
Brown, has intermairicd with, and is now 
the wife of, the lessee of the plaintiff. The 
defendant claims title under a deed from Ja- 
cob P. Noel, who was a purchaser of the 
premises at sheriff's -ale. The facts con- 
nected with Ihis sale, as presented to the 
court, are as follows: At August term, 1822, 
of the court of common pleas of Scioto coun- 
ty, two judgments were rendered in said 
court against the said John Brown; one in 
favor of John Smith, and one in favor of 
Peleg O. Whitman, Several writs of fi. fa. 
et lev. fa, having issued on said judgments, 
on which no levy was made, new writs is- 
sued 21st July, 1823; on thes6 tbe sheriff 
returned that he had levied on 48 acres and 
89 hundredths, part of fractional sections 13 
and 14, township 1, range 21; and part of 
southeast quarter of s^etion 10, township 1, 
range 21; and, also, 72 acres and 77 hun- 
dredths, part of southeast quarter, sec- 
tion 10, township 1, and range 21; which are 
the lands claimed by the plaintiff. After 
several writs of venditioni exponas bad is- 
sued, some of which were returned, ■'"Not 
sold for want of bidders," and others, "Not 
sold for want of time," on the 4th of De- 
cember, J824, new wrUs of ven. ex. issued; 
one of which -was v«-ti;rned by the sheriff. 
"Defendant dead' —the other was not deliv- 
ered to the sheriff, ^o other process was 
taken out till the 27th of .January, 1830; 
when a vendi, issued on Whitman's judg- 
ment, and the sheriff returned thereon, a 
sale of the 72 acres and 77 hundredths tract, 
to one Elias K. Hitchcock; and, as to the 
other tract, "Not sold tor want of bidders." 
At the March term, 1830, of the common 
pleas of Scioto county, the proceedings of 
the sheriff were submitted to the court; the 
sale was confirmed, and a deed ordered to 
be made to the purcaaser. It also appears 
that the sale and appraisement of said tract 
was subsequently set aside by the court, 
and a new appraisemerit ordered. And on 
the 26th of July, 1832, other writs of vendi. 
ex. issued, which wert placed in the hands 
of the then sheriff of Scioto county, return- 
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able to September tenu, 1S32; and at that 
term, the sherifE returned a new appraise- 
ment of the land, describing it by metes 
and bounds; and, also, leturned that he had 
sold the lands to Jacob P. Noel. At the 
same term a motion "was made for the con- 
firmation of said sale; and, the motion haying 
been entered on the journal of the court, was 
continued tilJ the succeeding term. At that 
term the sale was confirmed by the court, 
and an order entered requiring the sheriff 
to convey to Noel, the purchaser. 

It is insisted by the counsel for the plain- 
tiff, that the proceedings, on the judgment 
against Brown are void, on several grounds; 
and that, therefore, the sheriff's deed vests 
no title in Noel. 

First: It is contended that the levy is a 
nullity, on account of the vagueness and xm- 
certaintjnn the description of the land levied 
on. It seems to be a well settled principle 
of law. that a levy tnust describe the land 
with such certainty as to apprize the x)ur- 
ehaser of what he is buying, and enable the 
sheriff to put him in possession of the specific 
property sold And it is clear that the levy 
in question, in this respect, is defective. 
But this is a defect ivhich may be supplied. 
3 Ohio, 274; 5 OJiio, 524. And the court is 
of opinion that ihe second appraisement of 
the land, in which it is described by metes 
and bounds, cure? the defect in the levy. 
The sale was made, and confirmed by the 
court, under this appraisement; and the deed 
was ordered to be made with reference to it. 
But, if this defect m the levy had not been 
thus supplied, it could not be invalidated in 
this collateral manner. The authorities on 
this subject fully support the position, that 
after a proceeding of this nature, not abso- 
lutely void in itself, has been examined, and 
adjudicated upon, by a court having juris- 
diction of the matter, it cannot be inquired 
into, except in some direct proceeding in- 
stituted for that purpose. The statute of 
Ohio, in force when the proceedings, under 
the executions referred to, passed in re- 
view before the court of common pleas of 
Scioto county, required the court carefully 
to examine them, and, if satisfied, that the 
sale had been conducted according to law, 
to cause the clerk to make an entry on the 
journal to that effect. This was done, in 
relation to the proceedings in question, with 
more than usual deliberation. The motion 
for the confirmation was made and entered 
upon the journal, at September term, 1832, 
stating the appearance of the parties by 
counsel; it was continued till the next term, 
and then disposed of by the entry of an order 
confirming the sale, and directing the sheriff 
to execute a deed. This inspection of the 
proceedings under the executions, and the 
judgment of confirmation which followed, 
are clearly judicial acts, within the jurisdic- 
tion of the court, which can not be collateral- 
ly drawn in question. In the case of Thomp- 
son V. Tolmie, 2 Pet. [27 U. S.] 162, the de- 



fendant claimed title to the premises by vir- 
tue of a purchase at a commissioners' sale, 
under the law of Maryland, relative to the 
division of intestate estates, in certain eases. 
It appeared that the statute had not been 
complied with, as to several important par- 
ticulars. But the couit sustained the sale, 
and laid down the law applicable to the case 
to be: that where proceedings are collateral- 
ly drawn in question, and it appears, upon 
the face of them, that the subject matter 
was within the jurisdiction of the court, 
they are voidable only; and that errors and 
irregularities, if any exist, are to be cor- 
rected by some direct proceeding, either be- 
fore the same court, to set them aside, or In 
an appellate court. And in the case of Vor- 
hees V. Bank of U. S., 10 Pet. [35 U. S.] 471, 
the question was, whether certain proceed- 
ings, under the attachment law of Ohio, were 
to be regarded as void, on the ground of ir- 
regularity. There had been an order of court 
for the sale of property; a sale had been 
made, and was confirmed by the court; and. 
although it appeared that several important 
requisitions of the statute had not been com- 
plied with, the court held that the sale could 
not be impeached by any indirect proceediug. 
The principle is laid down by the supreme 
court, that where a court has performed a 
judicial act, within the scope of its jurisdic- 
tion, the regularity of its proceedings can- 
not be collaterally impugned, especially 
where the rights of innocent purchasers are 
involved. Upon the authority of these eases, 
and of others, in which analogous principles 
are sanctioned, the court could not hesitate 
to sustain the levy upon the real estate of 
Brown, if its defects had not been supplied 
by the return of the n^w appraisement. 

Second: It is strenuously urged by the 
plaintiff's counsel that, as there was a sus- 
pension of execution upon the judgments, 
from December, 1824, till January, 1830, a 
period exceeding five years; and no revival, 
of the judgments by scire facias, all pro- 
cess subsequently issued, and all the pro- 
ceedings had thereon, were wholly void. 
The principles settled in the cases already 
referred to, apply also to this exception. 
However irregular the proceedings may 
have been, the court cannot, in this form, 
cori-ect those irregularities. They have been 
submitted to, and adjudged of, by a tribunal 
clothed with power by the statute to pass 
upon them. The court has caused it to be 
entered upon its journal, that those proceed- 
ings have been conducted agreeably to law; 
the sale by the sheriff has been pronounced 
to be a legal and valid sale; and an order 
has been entered authorizing the sheriff to 
make a deed to the purchaser. Upon the 
faith of this procedure the purchaser has 
paid his money, and has entered into the 
possession of the property. Can he ro v be 
disturbed in that possession? Idq the case 
before referred to— Vorhees v. Bank of TJ. 
S. [supra]— the court say: The purchaser is 
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not bound to look beyond tlie decree, wben 
executed by a conreyance, if the facts, nec- 
essary to give jurisdiction, appear on the 
face of the proceedings; nor to look fur- 
ther back than the order of the court. And, 
in [Thompson v. Tolmie], 2 Pet [27 U. S.l 
163, it is said, if tlie jurisdiction was im- 
providently exercised, or, in a manner, not 
warranted by the evidence before it, it is 
not to be corrected at the expense of the 
purchaser, who had a right to rely upon the 
order of the court, as an authority emanat- 
ing from a competent jurisdiction. And, 
again, where a court has jurisdiction of a 
cause, it has a right to decide evei-y ques- 
tion that arises in the cause; and,' whether 
the decision be correct or not, its judgment, 
until reversed, is regarded as binding in ev- 
ery other court. Id. 169. The efCect of an 
execution issued upon a judgment, after it 
lias become dormant by lapse of time, has 
been a subject of frequent adjudication; 
and it has been settled that, though an ex- 
ecution thus issued is irregular, it is not a 
nullity; though voidable, not absolutely 
void. In the case of Jackson v. Rosevelt, 
13 Johns. 102, the language of the court is: 
The objections that it (the sale) took place 
long after the return day of the execution, 
and that it did not appear that a levy had 
been made before the return day, and that 
the execution had not been issued until more 
than a year and a day after judgment, can 
not affect the sale. And, in the same case, 
referring to S Johns. 361, it is said, this 
court decided that, in an action of ejectment 
against a purchaser under a sheriff's sale, 
the regularity of the execution could not be 
questioned; and that if an execution issues 
after a year and a day, without a revival of 
the judgment by sci. fa., it is only voidable 
at the instance of the party against whom 
it issued. 3 Caines, 270. In Jackson v. De 
Lancey, 13 Johns. 550, a scire facias had 
issued to revive a judgment, but being serv- 
ed on a wrong party, the service was held to 
be a nullity. It was the same thing, says 
the chancellor, as if execution had issued, 
and the lands been sold, on a dormant judg- 
ment, without any revival by scire facias. 
Still (he continues,) I take the law to be 
that even the omission altogether of the scire 
facias, will not, as of course, render void a 
sale under execution. An execution issued 
on a judgment, after a year and a day (the 
time limited in the state of New York, with- 
in which an execution must issue, or the 
judgment becomes dormant) without reviv- 
al, has been held to be voidable only, and a 
justification to the party under .it, until set 
aside. And a case is referred to by the 
chancellor, reported in Heister v. Fortner, 2 
Bin. 45, in which it was held, that a judg- 
ment revived by scire facias, after a year 
and a day, upon one nihil only, which is the 
same as no summons, may be set aside for 
irregularity, or reversed on error; but the 
irregularity can not be noticed collaterally 



in another suit. In Blaine v. The Charles 
Carter, 4 Craneh [S V. S.] 328, a ship had 
been sold under executions issued within 
ten days after judgment, contrary to the ex- 
press prohibition of the act of congi-ess; but 
no writ of error was taken out; and the 
court held, that if the executions were ir- 
regular, the court, from which they issued, 
ought to have been moved to set them aside. 
"They were not void, because the marshal 
could have justified under them; and, if 
voidable, the proper means of destroying 
their eflOlcacy had not been pursued." And 
in another case ([Wheaton v. Lexton] 4 
i Wheat. [17 U. S.] 506) involving the validity " 
of a marshal's sale of real estate, under an 
execution, the language of the court is: 
"Tlie purchaser depends on the judgment, 
the levy, and the deed. All other questions 
are between the parties to the judgment and 
the marshal." This doctrine has been ex- 
pressly sanctioned by the supreme court of 
Ohio. In the case of Green v. Outright, 
Wright, 738. it is said by the court: "The 
party against whom process of execution is- 
sues, after it has Iain five years, may have 
it set aside on motion, and put his adversaiy 
to his scire facias to revive the judgment; 
but the writ, so issued, is not void." And 
the case of Allen's Lessee v. Parish, 3 Ohio, 
190, is regarded as sustaining the same doc- 
trine. The question there was, whether a 
sale of lands upon execution is valid with- 
out an appraisement; and it was held that 
this in-egularity did not render the sale void, 
and that the sheriff's deed, vested in thg 
purchaser, not being a party to the judg- 
ment, a good and valid title to the lands 
sold under the execution. In the same case, 
the court recognizes it as the doctrine of the 
English courts, that any irregularity in the 
proceedings of a sheriff, in selling, will not 
affect the purchaser's rights, provided the 
sheriff had an execution authorizing him to 
levy, and did, in fact, levy and sell. 

Third: We proceed now to the examina- 
tion of the third exception taken to these 
proceedings by the plaintiff's counsel, name- 
ly, that after the death of Brown, .the judg- 
ment debtor, there was a susjpension of all 
right to proceed upon the judgments; and 
that all the process issued, and proceedings 
had, subsequent to his death, were mere nul- 
lities. On this point, the doctrine seems to 
be well settled, that an execution is an en- 
tire thing; and that, if land be levied on, in 
the lifetime of the judgment debtor, the sale 
may proceed after his death. The levy up- 
on the property, by execution, is regarded, 
in the eye of the law, as an appropriation of 
it for the payment of the judgment, and 
vests in the judgment creditor an interest, 
which is not affected by the death of the 
judgment debtor. If the execution be levied 
after the death of the defendant, it is" clear 
that such levy is a mere nullity; and, for 
the obvious reason, that the death of the 
party, by operation of the law, brings about 
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a change in the ownership of the property. 
In the ease of Massios' Heirs' Lessee v. 
Long, 2 Ohio, 290, this subject is very ful- 
ly investigated, and the court consider it as 
well settled, that if the defendant die, after 
execution is sued out and levied, the exe- 
cution proceeds as if the death had not tak- 
en place. This principle is indisputable; 
and, applied to the ease before the court, is 
conclusive against the plaintiff, on the last 
mentioned point. 

Fourth: Another objection is taken to the 
proceedings in question. It is contended 
that the writs of ven. ex., issued Subsequent- 
ly to the expiration of the oflBcial term of 
the sheriff who made the levy, should have 
been executed by him, and not by the new 
sheriff. It may be remarked here, that in 
no possible aspect of the case, could it make 
any difference, so far as the rights of the 
judgment debtor are concerned, whether the 
process was executed by the shei-iff, in of- 
fice when the levy was made, or by his suc- 
cessor. In the opinion of the supreme court 
of Ohio, Fowble v. Raj'berg, 4 Ohio, 56, prior 
to the act of February, 1824, the sale would 
be legal, whether made by the old or new 
sheriff. Until the enactment of that law. 
the practice was variant in different parts 
of the state. That statute, however, express- 
ly provides, "that no venditioni exponas 
shall hereafter be directed to, or executed 
by, any sheriff whose term of office may 
have expired," &c. As this provision was 
applicable to, and governed the proceedings 
in the case before the court, it is clear there 
was no irregularity in placing the writs of 
vendi. in the hands of the new sheriff for 
execution. 

The exceptions to the defendant's title be- 
ing overruled by the court, judgment is ac- 
cordingly entered In his favor. 
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SUMNER et al. v. PHILADELPHIA. 

[5 Leg. Gaz. 332; 6 Am. Law T. Rep. 47G; 18 

Int. Rev. Rec. 145; 9 Phila. 408; 30 

Leer. Int. 329.] i 

Circuit Court, E, D. Pennsylvania. Oct. G, 
1873. 

Health — Quakantise Regclatioxs — Officers — 

Unkeason'ablb Detention — Liability of 

Municipal Corpouatiox fou Damages. 

1. Quarantine officers may act wisely in de- 
taining an entirely innocent ship, if for any 
reason, by permitting her to come up, there 
would be a chance of a panic arising; but it 
cannot be doubted, that the nmnieipality whose 
servants took this responsibility would be bound 
to compensation. 

2. The board of health of the city of Phila- 
delphia are ministerial, not judicial, officers. 
The discretion vested in them as quarantine of- 
ficers is a reasonable, not an absolute, one; and 
that whether the detention of a vessel was 

1 130 Ltg. Int. 329; 6 Am. Law T. Rep. 476; 
9 Phila. 408; IS Int. Rev. Rec. 143,— contain 
only partial reports.] 
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proper or not must be gathered from the facts 
of the case. 

3. The vessel in question having been de- 
tained an unreasonable lengtli of time, damages 
against the city are awarded. 

At law. 

Henry Flanders and David W. Sellers, for 
plaintiffs. 

George D. Budd and Charles H. T. Gol- 
lis. City Sol., for defendant. 

Report of referee, confirmed October 6th, 
x873, by McKENNAN, Circuit Judge: 

This is an action on the case brought by 
the owners of the brig Home against the 
.jity of Philadelphia, wherein damages are 
claimed for the alleged illegal detention of 
said brig by the board of health at quaran- 
tine during the summer and fall of 1870, 
and other alleged injuries growing out of the 
same matter. Under an agreement made by 
counsel, May 21st, 1872, the case was refer- 
red to me, with the provision that my opin- 
ion and judgment in the case should have 
the same force and effect as a judgment on 
a special verdict. 

No questions arise for my determination 
in the pleadings, as it was agi-eed that any 
possible objection to the form of action on 
the one side, or to the giving in evidence of 
matters of justification under the general is- 
sue on the other, should be waived, and the 
case heard on the merits, irrespectively of 
the pleadings. Much evidence was produced 
before me on both sides orally, and deposi- 
tions taken on behalf of plaintiffs under a 
commission, were also submitted. The case 
was ably and carefully argued by Messrs. 
Henry Flanders, and D. TV. Sellers, for 
plaintiffs, and Messrs. George D. Budd, and 
C. H. T. Collis, city solicitor, for the city. 
There was, however, no serious conflict of 
testimony, though from the necessary cir- 
cumstances of the case there is some contra- 
diction in the evidence on certain points. 
Except in one particular, however, these 
contradictions are unimportant, and I have 
little difficulty in determining what are the 
actual facts of the case so far as the his- 
tory of the transaction is concerned. The 
determination of some questions, however, 
which are quasi matters of fact, has been 
more difficult, involving, as it does, an ex- 
amination from the scientific testimony, &c,, 
adduced, an investigation into the cause and 
nature of the infection of yellow fever, es- 
pecially in the particular epidemic of that 
disease at the quarantine station in 1870. 
In determining these matters I have felt 
some doubt, from the nature of the case, 
and from the widely varying opinions of 
medical men on the subject, but I think 
that it will be found that my conclusions on 
this question sufficiently approximate the 
truth for the special matters involved in this 
case, even if I be in error in some of the gen- 
eral views reached. The questions of law 
arising upon the facts present still more 
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•difficulty, but my decision of them -will be 
the subject of review, and will be doubtless 
■corrected should I err. 

First. As to the facts. The brig Home ar- 
rived in the Delaware river about the 26th 
■of June, A. D. 1870, and at the Lazaretto, 
the quarantine station of the port of Phila- 
delphia, on the 29th of June, 1870. She was 
■a vessel of "two hundred and sixteen tons 
I'egister, hailing from New York, but ar- 
riving from Black river, Jamaica. Her car- 
<;o consisted of logwood, but she had be- 
sides on board, but not on her register, thir- 
teen bales of sail clippings. These appear 
to have been the private property of the 
master. The vessel was then about thir- 
teen years old, built in Nova Scotia, her 
class No. 2. She had been refitted some 
three or four months previously, but was in 
a very filthy condition at the time of her 
arrival. She had no bill of health. The 
master, Thomas H. Phillips, had died on 
board on the 24th June, 1870. Notwith- 
standing the denials made by the crew, I 
am entirely satisfied he died of yellow fever, 
and so decide. The steward had also been 
sick of the same disease, but had recovered. 
The crew, at^'sailing, consisted of -nine men, 
one colored boy, and a passenger from 
Kingston. Jamaica. Of this number, three — 
Griffiths, second mate, and Elliott and 
Pierre, of the crew— were taken down with 
the yellow fever within a few days of the 
iirrival of the Home at quarantine. Grif- 
fiths absconded from quarantine June 30th, 
the day after his arrival, and died at his 
home, in Philadelphia, on July 6th. Elliott 
was taken sick at quarantine on July 2d, 
and recovered. Pierre was taken sick July 
8th, after release from quarantine, and died 
in the municipal hospital in Philadelphia. 
Besides, the pilot, Stephen Bennett, who had 
been five days on the Home (from June 25th 
to 30th), was taken sick at "Wilmington, on 
his way to the breakwater, July 2d, and 
died in Philadelphia, whither he came, on 
July Cth. These cases were, undoubtedly, 
yellow fever, and were seen and examined 
by competent physicians, and I cannot see 
that there can be a possible doubt that in 
■each case the disease was contracted from 
the Home. This makes it a matter of ab- 
solute certainty that she was an infected 
ship. 

By orders of Dr. Thompson, the I^azaretto 
physician, the vessel was put in quarantine, 
and, by resolution of the board of health, 
ordered to be cleaned, fumigated, and dis- 
infected. She took up, at first, a position 
about four hundred yards from the quaran- 
tine landing. The diagrams accompanying 
the report of the board of health (which was 
by both sides agreed to be given in evidence) 
show vei-y satisfactorily the several posi- 
tions of the vessel. In the disinfection of 
the vessel, the removal of the cargo was 
necessary. As the cargo consisted of log- 
wood, which appears to be a substance not 



capable of retaining or propagating infec- 
tion, and is so classed in the quarantine 
laws, hereinafter to be referred to, it was 
ordered to be unloaded in barges or lighters. 
About the nth of July three barges or 
lighters came down to the Lazaretto, and 
discharge of cargo commenced. The first 
lighter (name tmknown) received the deck 
load of logwood, and on July 13th left, with- 
out permission, for the city (for the quaran- 
tine authorities claimed the right of detain- 
I ing the lighters also), and came up to the 
logwood wharf on Windmill Island, op- 
I posite the city. No sickness seems to have 
I affected her crew, or to be traceable to this 
I lighter or her crew or cargo. On the 13th 
I or 14th of July the hatches of the vessel 
I were opened for the removal of the cargo, 
and on the 15th Dr. Thompson permitted 
her to be brought up to the government 
wharf, lying somewhat lower down the riv- 
er than the quarantine wharf, to facilitate 
unloading. This second position is also well 
shown by the diagrams attached to the re- 
port of the board of health. This govern- 
ment wharf adjoins a government store 
house, and about one hundred and forty 
yards to the northwest of it is a public 
house known as Pepper's. At about four 
hundred yards, and further to the west, is 
the house known as Miller's. The quaran- 
tine buildings lie some two hundred yards 
to the northeast of this second position of 
the Home, and Dr. Thompson's house some 
hundred and fifty yards from it, in the di- 
rect line from the Home to the hospital 
building. The prevailing wind was from 
southwest, blowing directly from the Home 
towards the quarantine buildings. 

The Lazaretto had been unhealthy during 
the spring and early summer; it lies low, 
and is surrounded in great measure by marsh. 
There had been unusual overflows also, and, 
resulting tberefram, considerable malaria, 
and consequently intermittent fever, mostly 
of a mild type, had prevailed that season in 
the vicinity of Lazaretto. Up to this time, 
however, the yellow fever had been con- 
fined, as before mentioned, to the crew and 
pilot of the brig Home. At this time, how- 
ever, the disease suddenly appeared among 
the crews of the barges moored alongside of 
the brig, the inhabitants of Pepper's House, 
and of the Lazaretto. This outbreak seems 
clearly not to have been due to any contagion 
with the crew of the Home. They had 
mostly scattered before this, and no case can 
be traced to contact with either those who 
themselves had or had not yellow fever. Be- 
sides, the general view of medical experts 
seems to be that yellow fever is not conta- 
gious in any degree whatever, and this view, 
of which the learned Dr. La Roche, re- 
cently deceased, was the celebrated exponent, 
is entirely borne out by all the facts of this 
epidemic. Nor can this epidemic, in my opin- 
ion, be attributed to local causes at the quar- 
antine grounds. The overflows had passed. 
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and the persons who had suffered from ma- 
larious fever, improTed; nor is there any 
evidence of outbreaks of yellow fevor in this 
latitude from any such indigenous cause, ex- 
cept in a few alleged cases in large cities, 
where there were other distinct elements of 
foulness and infection apart from mere ma- 
laria; even these cases are somewhat doubt- 
ful, but granting, as seems indeed probable, 
that the outbreak of yellow fever in Swanson 
street in this city in the end of August, 1870, 
was owing to local causes, no analogy can 
be found between the condition of Swanson 
street and the Lazaretto. The Lazaretto is 
well and carefully and neatly kept, in order 
and scrupulous cleanliness. The population 
of the vicinity is in the neighborhood of one 
hundred souls; and while, fi'om the location, 
it is liable to ordinaiy malaria, there is ab- 
solutely nothing to render it a place where 
yellow fever could be generated. But we do 
not have to look far for the cause of this 
outbreak of disease. The hatches of the 
Home were opened about the 13th or 14th of 
July. By this, the confined, foul, infected 
air accumulated in the hold of the vessel 
since it left the West Indies was let loose, 
and slowly blew and spread over the quar- 
antine grounds and vicinity. The evidence 
is strong of the distinct, powerful and fetid 
effluvia perceived by the witnesses to pro- 
ceed from the brig when passing to leeward 
of her. The first victims were the persons 
employed in the barges moored alongside the 
brig, and who were actually employed in un- 
loading the logwood from the hold. Five 
out of sis of these persons had the fever. 
These persons also lived and slept on the 
lighter until removed to quarantine hospi- 
tal. Next were the inmates of the Pepper 
House, situated nearest to the second posi- 
tion of the Home, although not directly in the 
course of the prevailing wind from the ves- 
sel, which blew rather directly over quaran- 
tine; the earliest taken of this family, how- 
ever, had been down to see the vessel at the 
wharf, or had passed directly across the cur- 
rent of air blowing from her on their way to 
and from quarantine. Lastly, the inmates 
of the quarantine grounds were attacked. 1 
am entirely satisfied from the evidence that 
this yellow fever epidemic came entirely from 
the foul, infected air in the hold of the Home, 
forced by the prevailing winds on the adja- 
cent shores, and I so decide. This is in en- 
tire accordance with Dr. La Roche's view of 
the usual course of yellow fever infection. 
The discharge of the cargo was finished July 
lOth, and the disinfection and cleansing of 
the vessel was proceeded in, under the direc- 
tion of the authorities of quarantine. The 
bundles called "filthy rags" by Dr. Thomp- 
son, but which other witnesses speak of as 
clean sail clippings, were seized by the Unit- 
ed States custom house authorities as not in 
the manifest. They were regarded as dan- 
gerous, as having been in the cabin of the 
captain, who had died of yellow fever, and 
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were therefore burned on the government 
wharf, by order of the board of health. 

The cargo of the brig, as above mentioned, 
had been discharged into the three barges 
or lighters above mentioned. One, name un- 
known, had gone up into the city, and no ill 
consequences seem to have prevailed among 
her crew, probably owing to the portion of 
cargo taken by her being the deck load, and 
her having left before the opening of the 
hatches. The other barges the quarantine 
authorities assumed the right of detaining 
there were the Kirkpatrick and the Madison. 
Most of their crews had yellow fever; they 
were treated at the quarantine hospital; the 
plaintiffs were obliged to pay their board, &c., 
at the hospital; also demurrage, &c., to the 
owners of the lighters; to recover these 
amounts is part of plaintiffs' claim. 

While this epidemic was running its fatal 
course at the Lazaretto, the cause of the in- 
fection—the Home— had been under Dr. 
Thompson's, the Lazaretto physician's, direc- 
tions, cleansed and fumigated. This, of course, 
could not be done until discharge of cargo. 
From the nineteenth July, the date of the ac- 
complishment of this, until August 4th, when, 
by a mistake as to the orders o? the board of 
health, she was permitted to come up to the 
city, covers therefore a period of some fifteen 
days for her disinfection. 

We now come to the circumstance of the re- 
lease of the brig Home, and of her being per- 
mitted to come up to Philadelphia, and then 
sent back to Lazaretto by the board of 
health. This seemed, at the first blush, a 
very important element in the case; but, as 
will be seen from the light afterwards thrown 
upon it, has not materially affected my deci- 
sion. I am entirely satisfied that this per- 
mission of the vessel to come up was an 
error on the part of the quarantine officers, 
based on a supposed order of the board of 
health which had no real existence. The 
minutes of the board of health make it clear 
there was no such order. Both the quaran- 
tine master, Gartside, and Dr. Thompson, 
were then sick, and died shortly afterwards 
of the fever. One of them said, or was un- 
derstood to say, that an order had come 
down. From their illness, and the confusion 
at quarantine caused by the ravages, of the 
fever, no search was made for the order; 
but Dr. Taylor, who had just come down to 
take charge, permitted her to go up. Wheth- 
er an order for the release of one of the 
barges was mistaken for an order to release 
the brig, or whether the mistake occurred 
from the commencement of the delirium of 
the fever, seems doubtful, but there can be 
no doubt it was a mere mistake. When she 
reached Windmill Island, August 5th, 1870, 
the board of health ordered her immediate 
return to quarantine. The consignees and 
captain of the vessel declined to do this, and 
the board of health, by Joh^i E. Addicks, the 
health otficer, took possession of the Home, 
and took her back to quarantine on August. 
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8th, 1870. Here she was anchored at a 
point somewhat higher up the river than the 
Lazaretto, and well out in the stream. The 
consignees and master threatened and spoke 
of abandonment in consequence of this sei- 
zure, hut certainly, as a matter of fact, no 
abandonment took place, for somewhat later 
the consignees sent a watchman down to the 
vessel, and afterwards a second watchman. 
After her return to quarantine, the vessel 
seems to have been again whitewashed, and 
her pumps cleansed with carbolic acid. The 
yellow fever prevailed for some short time 
longer at quarantine, but in its new position 
no infection can be traced to the Home, ex- 
cept one case hereaf tertobe mentioned. No in- 
fection seems traceable to her while at "Wind- 
mill Island, but all the evidence is that the 
outbreak of yellow fever in Swanson street, 
in the latter part of August, was entirely 
sporadic. When the Home first moved down 
to her new position above the Lazaretto, she 
was in charge of two men placed on board 
by the board of health. Kugler testifies that 
both these men. Smith and Wilson, were sick, 
but neither appears to have had distinctively 
yellow fever. Mr. Addicks attributes this to 
their not being allowed to go below deck. 
The watchman sent down by consignees suc- 
ceeded them about August 18th, when they 
became, sick. About the same time a man 
named Carpenter, a new nurse at the Laza- 
retto, was sent aboard to help pump; he was 
taken with yellow fever; but his disease may 
have been contracted possibly from a new 
focus of infection at the Lazaretto, which 
Dr. Taylor thinks was established there, by 
the number of eases there treated and not 
from the Home. While in the charge of the 
watchman sent by the consignees, the Home 
was robbed. She had, besides her own ropes, 
&c., a great deal of extra hawser and some 
extra canvas. All this was stolen. How the 
robbery occurred seems doubtful. We have 
a second-hand account given to Kugler by 
the watchman, that he had been violently 
boarded up in the cabin by the robbers. In 
any event, this watchman was promptly dis- 
charged by Cook, the captain of the Home, 
and a new one employed. For this loss the 
plaintiffs claim damages. As to the condi- 
tion of the vessel when returned to Lazaret- 
to, there seems some conflict of testimony. 
Dr. Taylor thinks she had ceased to be an 
infecting cause, though prudence demanded 
her longer detention; but Dr. Goodman per- 
ceived a peculiar odor from her hold, and 
considered her not clean. On the whole, I 
am not satisfied that she was on the 4th or 
8th of August properly cleansed and disin- 
fected. In fact there had been up to that 
time but some fifteen days from the dis- 
charge of her cargo to clean her. , 

The Home was then detained at quaran- 
tine, in spite of repeated appeals for her re- 
lease, until November 2d, when her discharge 
was ordered,— nearly three months. She was 
at last released, November 7th. When this 



occurred she was found to have sustained 
serious damage from opening of seams, &c., 
from exposure to the sun, which necessitated 
recaullung. It was in evidence that this 
might have been prevented by constant wash- 
ing of the deck or by spreading tarpaulins. 
There was no evidence before me as to how 
much of this damage occurred prior to, and 
how much after, August 4th, the date prior 
to which plaintiffs admitted the detention to 
be lawful, and there was no satisfactory 
evidence as to the condition of the vessel in 
this respect on her arrival. Kugler, the 
steward, describes her as very rusty when 
she reached quarantine. During the whole 
period of the detention the plaintiffs engaged 
a new master. Captain James Cook, who re- 
mained in Philadelphia, urging her release, 
and making daily visits to quarantine to see 
after the vessel; for his wages and expenses 
here plaintiffs claim to recover, as also for 
Mr. Currier's expenses in a journey to Phila- 
delphia to see after his brig. During her 
entire detention application seems to have 
been made almost daily for her release, and 
no definite refusal given or period fixed, but 
the plaintiffs seem to have been in constant 
expectation of an immediate liberation dur- 
ing all this time. During this period an ap- 
plication was made by plaintiffs for permis- 
sion to take the vessel up to Port Richmond, 
load her with coal, and then take her noith, 
the plaintiffs pledging themselves not to stop 
at the city or to delay the loading. This ap- 
plication was made formally in writing, and 
was met with a verbal refusal. •'Mr. Currier 
testifies that he then applied for permission 
to talce in coal or ballast from lighters at the 
Lazaretto and sail north. This request ap- 
pears to have been verbal and informal, and 
was informally refused, Mr. Currier says. 
Mr. Steele, the chairman of the Lazaretto 
committee, does not remember this request, 
and thinks such an application as the last 
mentioned would have been granted. But I 
thing the weight of the evidence is that such 
an application was made, and either refused, 
or, more probably, neglected. As before men- 
tioned, before the vessel was finally released*, 
the owners were compelled to pay bills for 
hospital, &c., for lighters, crews, watchmen, 
provisions, towage of vessel to Windmill Is- 
land, &c., for which, as paid under compul- 
sion, plaintiffs claim to recover. 

This closes the history of the facts. With 
regard to the application of the law to them, 
it may first be premised that it seems undis- 
puted that the boafd of health are the serv- 
ants of the city of Philadelphia, entrusted 
by acts of 18.^ [Laws Pa. 1834, p. 305J 
and 1855 [Laws Pa. 1855, pp. 89, 391] with 
the same functions as by the acts of 1818, 
&c., the former independent -board of health 
had. The act of 1859 [Laws Pa. 1^9, 
400], making the board nonelective, makes 
no change in its relations to the city. There 
is therefore no question but that the action 
is well brought against the city of Philadel- 
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pLia, and if the old board as a body politic 
wotild have been liable, the defendants are 
liable here. On the other hand, there is no 
allegation of malice, or corruption, or im- 
proper motive, against the board of health, 
and if they have erred they have done so 
honestly. Fuither, a decision in plaintiffs' 
favor by no means implies that the board of 
health have not on the whole acted wisely 
and for the public good. Public officers 
must often take the responsibility of acting 
outside of law in eases of emergency, and 
their action may cause private injurifts, 
which require compensation in damages, 
and yet their action may be highly com- 
mendable in a public point of view. The 
blowing up of buildings to stop conflagra- 
tions, and many other takings of private 
property for public use, are familiar illus- 
trations of this; and it can well be conceived 
that in view of the. excitability of the public 
mind, and the panic that readily arises on 
any apprehension of the approach of pesti- 
lence, quarantine officers might act wisely 
in detaining an entirely innocent ship, if for 
any reason, by permitting her to come up, 
there would be a chance of panic arising; 
but it cannot be doubted in any such case, 
tlie municipality whose servants took this re- 
sponsibility would be bound to compensa- 
tion. 

It was contended, however, for the city, 
that under the act of June 29, 1818 (City 
Digest, pp. 19, 20), the board of health have 
an unlimited discretion in all cases where 
their jurisdiction attaches (as it cannot be 
fairly disputed it did to the Home in this 
case); that the words of the act, "shall be 
detained such further time as the boa,rd of 
health may deem necessary," gave them an 
absolute discretion in the matter, for an 
abuse of which they would be individually 
liable, but the city in no event responsible. 
The counsel for defendants also argued, by 
way of illusti-ation, that the board of health 
could not be restrained by injvmction from 
detaining a vessel. No authority was cited 
to sustain this position, and in my view it is 
untenable. The board of health are minis- 
terial, not judicial, officers; and, as well ar- 
gued by counsel for plaintiffs, the analogy to 
this case is truly found in those cases in 
which powers are given to municipal bodies 
with responsibility for its mode of exercise 
—avoidable damage requiring compensation; 
such as Commissioners of Kensington v. 
Wood, 10 Barr [10 Pa. St.] 95, an action for 
damages resulting from the grading and 
paving of Penn street, because the arrange- 
ment of level caused a flow of water on 
plaintiff's premises; Erie City v. Schwingle, 
10 Harris [22 Pa. St.] 3S5; Commissioners, 
etc., of Northern Liberties v. Northern Lib- 
erties Gas Co., 2 Jones [12 Pa. St] 318; 
Pittsburgh v. Grier, 10 Harris [22 Pa. St] 
65. 

Were these quarantine authorities the 
servants of the commonwealth, they would 



be personally responsible for injuries to pri- 
vate property, but, being the servants of a 
municipality, that body is liable for their 
acts. If the doctrine of eminent domain or 
the right of taking property for public use 
is called in to justify defendants, it requires, 
in all such cases, compensation; and their 
being no special method of obtaining redress 
prescribed, a common law action in the case 
is appropriate. As counsel for the plaintiff 
very ably argued, if it is claimed that the 
act authorizes without compensation, the 
detention of vessels or taking of property 
(which such detention clearly amounts to), 
further than the necessity of quarantine re- 
quires, just so far would the act be uncon- 
stitutional, as taking private property for 
public use without compensation. No such 
construction, however, should be put on the 
law, for it is clear to me it is intended to 
authorize a detention, so long as it shall 
reasonably be deemed necessary. See U. S. 
V. Russell, 13 Wall. [SO U. S.] 628; Bishop v. 
Mayor, 7 Ga. 200. 

Quarantine proper, the detention of a foul 
or infected vessel, and the proper disinfec- 
tion and cleaning of her, is eminently bene- 
ficial for the individual trader, as well as 
for the public. But if we go beyond this, 
and allow that the quarantine officers should 
have an absolute discretion, not subject to 
revision or responsibility save in case of 
misfeasance, there is strong danger of the 
rights of the individual being sacrificed to 
an imagined public necessity. The trader 
would be placed in a most unhappy posi- 
tion, and there would be practically no 
restraint upon the most arbitrary and unrea- 
sonable detentions. Nor would this con- 
stmction be even beneficial to the defend- 
ants. It would certainly be far better for 
the city's commerce to have it known that 
though in certain cases, where suspicion ex- 
isted, vessels would be detained at quar- 
antine, "yet, in all cases where injustice was 
done, it would be compensated, than for ves- 
sel owners to be under apprehension of an 
arbitrary and unlimited detention by an 
irresponsible board. I decide, therefore, 
that the discretion vested in the board of 
health is a reasonable, not an absolute, one, 
and that we must, upon the evidence, judge 
whether or not the detention was in fact 
proper, or rather when, if at any time, it 
ceased to be so. 

Now, to apply my conclusions as to the 
law, to the facts as I have ascertained them. 

First. I am entirely clear that plaintiffs 
are entitled to recoveiy for the detection of 
the lighters and every expense resulting to 
them from this detention; also, for the 
board, &c., of the crews of the lighters at 
the quarantine hospital, which they were 
compelled to pay. The act of assembly gives 
no right whatever to detain lighters, even 
if infected. The learned counsel for the 
city endeavored to show that the lighter 
coming down to Lazaretto from the city, and 
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proposing to return, should be treated as a 
"vessel from a domestic port"; but this is 

■ certainly a very strained construction, and 
by examining the act on the question of 
discharge of cargo, it is easy to see the 
meaning. It is provided that if the cargo 
be of a nature not capable of retaining in- 
fection, "it may be conveyed immediately to 
the city in lighters." Logwood is included 
in dye-wood, and is defined in the act as 
non-infectious. Now, under this act, it was 
either absolutely the duty of the board of 
health, if the act be mandatory, to allow 
the logwood constituting the cargo to be 
transferred to the city in lighters, or, if the 
words arepermissive merely, they might have 

■ refused to allow the cargo to be placed in 
lighters, and ordered it to be unloaded on 
the dock at the Lazaretto. But when it once 
was in the lighters, they had lost their en- 
tire control of it, and of the lighters, it is 
hard to see how they ever acquired jurisdic- 
tion. I must, therefore, treat the detention 
as entirely unauthorized, and allow the plain- 
tiffs' claim for demurrage paid by them to 
the owners of the barges; there is no rea- 
son to suppose that this is more than was 
justly due, and having been actually paid 
by. plaintiffs, the onus was on defendant to 
show that it was excessive, which has not 
been done. In deciding that this detention 
of the lighters was unauthorized, I must not 
be understood as condemning the action of 
the board of health in the matter. Although 
the evidence is strongly preponderating that 
yellow fever is not contagious in any de- 
gree, and that the cargo discharged in .the 
lighters was non-infectious, yet, in view of 
the illness and death of so many of the light- 
er's crew, and of the unreasoning panic 
which might have prevailed had these bar- 
ges with their crews, sickening from the in- 
fectious wind blowing from the Home, to 
which they had been exposed, come up to the 
city, I am not prepared to say that the board 
did not act wisely in detaining them; but 
then this must clearly be allowed for as a 
taking of private property for public use, 
and compensatory damages given to the 
plaintiffs. As to the expenses of the crews 
of the lighters, it is not denied the plaintiffs 
were compelled to pay these bills before the 
vessel was released. The case, therefore, 
stands as if the city were suing the owners 
of the Home for the board, expenses, &c., 
of the crews of these lighters at quarantine 
Iiospital; this claim would be for damages 
of the most indirect character. There cer- 
tainly is no obligation of the kind implied 
in the chartering a lighter, and if the city 
can make the owners of the Home pay for 
the nursing, &c., of these men because they 
caught yellow fever while unloading her, it 
is hard to see why an infected vessel should 
not be bound for every damage or injury 
which coxdd result to any one whom the dis- 
ease might attack. This could not be set 
up unless it was held that owners of vessels 



who were so unfortunate as to bav6 been at- 
tacked by disease became thereby tort fea- 
sors if their ships were brought into port. 
Even if the men themselves could have sued 
the owners of the Home for damages, it 
could not be argued that the action could be 
maintained by a hotelkeeper, with whom a 
person who had caught the infection had 
lodged, and who had not paid his board. I 
mttst, therefore, allow this claim as present- 
ed by plaintiffs. The sixth section of the 
act of 1818, allowing claim for expenses, 
clearly only applied to the crew of the ves- 
sel. Of course, the bills the plaintiffs were 
compelled to pay for provisions supplied to 
the lighters by the board of health, during 
the detention, must follow the same rule, 
the detention being unlawful. Counsel for 
the city stated also, and one of the witness- 
es, Mr, Steele, testified that the city had sus- 
tained great damage from the epidemic of 
yellow fever at the Lazaretto, contracted 
from the Home, but it seems rather thrown 
in as a make-weight than intended to be set 
up as a set-off to plaintiffs' claim, and, in 
fact, was too indefinite in shape to call for 
anj'' decision from me upon it. And in no 
.event could such a claim be maintained. 
Disease must, unless under very exceptional 
circumstances, be viewed in law as the act 
of God; and, when a vessel so unfortunate 
as to be infected comes to a quarantine sta- 
tion, she comes just where she ought to 
come. A claim could as well be maintained 
by a hospital for damages by reason of its 
nurses, &c., contracting disease from a pa- 
tient. 

I have stated already that "from the evi- 
dence I am satisfied that the release of the 
brig Home on August 4th was a mistake 
merely, and is to be simply treated as such, 
and ought not to prejudice the defendant's 
rights. It is clear, however, that as it was 
a mistake solely of the city's officers, the 
expenses directly incurred by plaintiffs in 
consequence thereof must be refunded. 
These are the expenses of towage of the 
vessel to the city paid by plaintiffs, and the 
expenses of towage back to Lazaretto, which 
plaintiffs were, to procure the release of the 
vessel, compelled to refund the city. I 
therefore allow to the plaintiffs these 
amounts as claimed. 

To return now to the main question, as to 
the plaintiffs' claim for damages for the de- 
tention of their vessel after August 4th, I 
have stated my view, that this is to be decid- 
ed on its ma-its; that the board of health 
are ministerial, not judicial, officers; and 
that their discretion is a reasonable, and not 
an absolute, one; but as to the fact whether 
the detention of the vessel after August 4th 
was reasonable, I cannot go so far as plain- 
tiffs claim. I concede to plaintiffs that the 
detention of vessels must be for cleansing, 
and that a detention for a longer period than 
is required for the proper purification of a 
vessel and a reasonable period of delay to 
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test the fact of her being clean would not 
be justifiable; but I am not prepared to say 
that a period of three weeks can be laid 
down as a limit within which vessels must 
be cleansed, nor will the custom of other 
ports have any but an indirect bearing on 
th^s point. The evidence shows that the time 
required for purification depends upon the 
age and condition of the vessel; that a ship 
as old and filthy as the Home required a 
long period to clean, and probably could nev- 
er be pronounced absolutely clean; her puri- 
fication would be but relative at best. Then 
there were actually but fifteen days from the 
discharge of her cargo until her mistaken re- 
lease on August 4th. There is also positive 
evidence (Dr. Goodman's) that she was not a 
clean, unoffending vessel on her return to 
Lazaretto, August 8th, and there are further 
several doubtful cases of sickness arising aft- 
er that time, and one clear case of yellow 
fever, that of Carpenter, who was taken sick 
August 18th, but who may have contracted 
the disease at quarantine. I must, therefore, 
decline to consider the Home as entitled to 
be released August 4th, and her detention, 
thereafter, unlawful. This detention actual- 
ly lasted, however, up to November 7th. 
The resolution was passed November 2d, but 
she was detained until the bills were paid, 
November 7th, a period of nearly three 
months. Now, on the same principle, I am 
bound to decide that the detention of the 
Home during so long a period was unneces- 
sary as an unreasonable exercise of discre- 
tion, and therefore unlawful, and to be com- 
pensated in damages. In fact, it does not 
appear that any real danger could have been 
apprehended from the Home for so long a 
period, certainly nothing was done to cleanse 
her after the whitewashing, &c., done when 
she first came back to the Lazaretto. Her 
detention would seem rather to have been a 
matter of policy, that inasmuch as she was 
publicly known as infected with yellow fever, 
it was more prudent not to permit her up 
until, from the lateness of the season and 
the disappearance of the Swanson street epi- 
demic (which, as before mentioned, was prov- 
ed to have arisen from sources unknown, but 
entirely distinct from any traceable to the 
Home), in the end of September, the public 
fear of yellow fever had died away. In fact, 
Dr. La Roche says, in his report on the yel- 
low fever in 1870 (page 23); "She was, 
though apparently clean and disinfected, as a 
matter of precaution, ordered back to the 
quarantine station, where she was taken by 
the health ofiicers, and remained at a prop- 
er distance from the buildings and under 
strict suiTeillance till the clcse of the quar- 
antine season, when she was released." 

Now, it must be conceded that, however 
wise, as a matter of public policy, it may 
have been to detain a clean vessel, yet siich a 
detention cannot, as regards the owners of 
the vessel, be treated as a reasonable one 
within quarantine powei*s, but must be treat- 
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ed as a taking for public use, for which com- 
pensation is due. On evidence given before 
me, I have considered that the detention for 
a period beyond August 8th was justifia- 
ble, and it is somewhat hard to fix a point 
where, in this view, it ceased to be so. Al- 
lowing, however, a week after the return to 
Lazai-etto, for a fresh cleansing, anA some 
two weeks longer for a reasonable delay to 
test her condition, I think it may fairly be 
said that on the 2d of September she should 
have been released. If Carpenter's and the 
other reputed slight cases were due to infec- 
tion from the brig, they would seem, from 
their appearing from loth to 18th, to have 
been contracted from 8th to 12th, the time 
she was being whitewashed and having 
pumps cleaned. This would make two weeks 
delay from ISth appear reasonable. I there- 
fore allow the claim for demurrage from Sep- 
tember 2d, until her release, November 7th, 
including the five days during which she 
was detained, after the order for her release 
was given, to compel the payment of the bills 
which I have decided were not justly due. 
This decision makes it unnecessary for me 
to discuss at length the question of the lia- 
bility of defendants for demurrage, &c., dur- 
ing the period from refusal of the board of 
health to permit her to take in ballast from 
lighters at Lazaretto; but 1 am clear that 
on this ground, also, I must award the plain- 
tiffs demurrage, &c., from the date of the 
application. The words of the act, on this 
point, are: "Provided, that such ship or ves- 
sel, after she shall have been thoroughly 
cleansed and purified, if no malignant disease 
appear on board, may be allowed to take in 
freight at the Lazaretto by means of lighters, 
and proceed to sea." From their connection, 
following the clause that the vessel shall be 
detained to such further time as the board 
deem necessary, I am disposed to consider 
this proviso as mandatory, and as giving the 
vessel this as a privilege or right. 

As I have held in my review of the evi- 
dence, I am satisfied that Mr. Currier made 
the request to members of the board ver- 
bally, and was verbally refused. There is 
nothing in the act to require a formal writ- 
ten application. The request which Mr. Cur- 
rier made formally was informally refused; 
he was simply told that the board would not 
consent, and there does not appear any form- 
al entiy of this refusal even on their min- 
utes, Mr. Cunler does not seem to have re- 
ceived any intimation that, to secure this 
permission, he should make formal applica- 
tion in writing. The other application, to go 
up to Port Richmond to take in coal, and go 
immediately to sea, would seem to have 
been a sufficiently reasonable one, in view of 
the "apparently clean condition" of the ves- 
sel in the end of August or beginning of 
September, but was not within the peremp- 
tory words of the act; in any event, had a 
formal reply been made to this letter by the 
board of health, offering permission for the 
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brig to be loaded from ligbters at the Laza- 
retto, tbe city would have been freed from 
liability on this ground. The period of this 
request and refusal is not definitely ascer- 
tained, but it is not far, I think, from Sep- 
tember 1st, so that I think I am, on this 
ground, also right in fixing that as a period 
for the beginning the allowance of demur- 
rage. 

The view I have taken of the detention 
with regard to the claims for demurrage ap- 
plies with the same force to expenses neces- 
sarily incuri"ed by plaintiffs in care of their 
vessel during the same period. I there- 
fore allow their claim for the wages and 
support of watchman from September 2d; 
also for captain's wages and board. Some 
question was made as to the captain's rate 
of board at Arch Street House being too high, 
but no evidence was offered in support of 
this point, and it was shown that it is a 
usual place for masters of vessels to stop. 
I can see no reason why the expenses" of the 
master's trips to and from Lazaretto to 
Philadelphia during the same period should 
not be allowed; it was necessary he should 
be, from time to time, in both places, to see 
after the vessel at Lazaretto, and to urge 
her release with the health officer and board 
of health here. From much of these char- 
ges the board of health could have freed 
themselves, had they made up their mind 
how long the vessel was to be detained. 
Had they told the owners in the end of 
August, the vessel must remain two months 
longer, the master's board and wages dur- 
ing those two months, and his traveling ex- 
penses might have been saved. The claim 
for expenses of owners coming to the city 
in August and November is not allowed. I 
have held that in August the vessel was 
rightly detained, and Mr. Currier's journey 
in November was induced by her release, 
not by her detention, and there is no evi- 
dence he would not have come on at what- 
ever time she was released. Besides, the 
-city is already charged with a master's 
wages expressly engaged to look after the 
vessel. No evidence was given to support 
the claim for "commission, $38," and it is 
■disallowed. 

Three points remain still open: The claim 
for value of rags destroyed on the govern- 
ment wharf; the claim for sails, rope, &c., 
stolen; and the claim for damages -to the 
vessel from exposure to sun. 

First, as to the rags. I must disallow 
this claim on several grounds: First, the 
rags appear not to have belonged to the 
owners of the vessel, but to have been the 
private property of the deceased Captain 
Phillips. Secondly, they were seized by the 
United States custom house officers as not 
on the manifest, and even if they had not 
been on this ground confiscated, they were 
subject to a duty of an amount, not shown 
in evidence, which might have absorbed 
their value. The evidence is doubtful as to 



their character; some witnesses called them 
clean clippings; Dr. Thompson, filthy rags. 
Rags are materials capable of retaining in- 
fection, and almost impossible to disinfect. 
Dr. Thompson considered their destruction 
necessary, and although there is no provi- 
sion in the act of assembly for the destruc- 
tion of infected articles, yet I think it can- 
not be maintained that infected rags would 
have any value, so that damages could be 
obtained for their destruction. Dr. Thomp- 
son considered them infected, and they had 
been certainly in the cabin of the captain, 
who had died of yellow fever. 

Second, as to the robbery of the sails, 
hawsers, &e. The plaintiffs' claim is for 
an amoimt of upwards of twelve hundred 
dollars expended to replace the lost articles, 
&c. This amount would seem, in any event, 
somewhat too large, as not making sufficient 
allowance for the probably deteriorated con- 
dition of the articles stolen; but as I pro- 
pose to reject the claim, it is unnecessary 
for me to go into that question. I am en- 
tirely satisfied that there was no abandon- 
ment. It is true that the consignees and 
master threatened to abandon when the 
board of health sent the brig back to quar- 
antine; but it clearly appears that this in- 
tention was reconsidered, and never carried 
into effect, since, at the notification of the 
board of health, the consignees sent down 
a watchman to take care of the brig. That 
the facts on which my conclusion that there 
was no abandonment is based may clearly 
appear, I insert, as requested, copies of the 
resolution of the board of health as to the 
request to the consignees to send a watch- 
man, and of the notice sent to the con- 
signees by Sir. Addicks, the health officer. 

The resolution was as follows: "Resolved, 
that the health officer be directed to notify 
the consignees of the brig Home that he re- 
turned her safely to the Lazaretto on Sat- 
urday night; that she is there at their risk; 
and that they be requested to send a per- 
son or persons to take care of and watch 
her, in lieu of two men stationed on board 
by the health officer for that purpose." 
Passed August 9th, 1870. 

Tlie letter of Mr, Addicks is as follows: 
"Philadelphia, August 9, 1870. Messrs. 
Knight & Son, No. 120 North Delaware Ave- 
nue — Gentlemen: As consignees of brig 
Home, I hereby infoi-m you, as I told you 
on Saturday, the 6th inst., at the custom 
house, 'that on that day I had received from 
the board of health instructions to have the 
brig taken to the Lazaretto forthwith; both 
you and the captain declined to obey my or- 
der to do so. I found the brig at east side of 
Windmill Island, abandoned. I placed a 
pilot and four men aboard, and towed her 
down- to the Lazaretto, at which place she 
was anchored at about 9 o'clock, p. m, I 
further placed two men aboard as watch- 
men. All the expenses incurred are charged 
to you and the owners of the brig Home, 



SUMNER (Case No. 13,61 L) 



[23 Fed. Gas. page 400], 



I now further notify you, by direction of the 
board of liealth, that you send down at once 
proper persons to take charge ot xue ves- 
sel, as she now remains at the Lazaretto at 
your risli, or all persons concerned as her 
owners. Respectfully, John E. Addicks, 
Health Officer." 

The watchman was sent down, in compli- 
ance with this letter. This act seems to me 
distinctly a waiver of the threatened aban- 
donment, and a resumption of charge of the 
brig. It was during the period while the 
brig was under the care of this man, sent 
by the consignees, and after the departure 
of the two men placed on board by the health 
officer, that the loss occurred. The manner 
of its occurrence is certainly doubtful; the 
watchman related that he had been forcibly 
boarded up in the cabin while the vessel was 
robbed; the captain engaged by the owners, 
Cook, however, concluded to remove him, 
and replace him by another, immediately 
upon the loss occurring; this would certainly 
argue that he thought there had been at 
least negligence on the part of this watch- 
man. There was no reason to doubt that the 
owners might have placed additional force 
on board the vessel for its protection, if they 
desired; in fact, they were notified to send 
a person or persons, and it was well argued 
for the city that as the owners employed a 
master and one watchman, with whose wages 
and expenses they charge the citj', it was for 
them to employ also such other servants 
as to make their property secure. On the 
other hand, counsel for plaintiffs contended 
that the rule of quarantine forbidding per- 
sons going on board tlie brig from coming 
to Philadelphia rendered it impossible for 
the consignees or master to visit the brig 
and ascertain what was necessaiy; that it 
was the act of the board of health placing 
the brig in this situation, and it was their 
duty therefore to see she was properly pro- 
tected. They sought also to apply the anal- 
ogy of tow-boat cases, where the tug, 
having the guidance and direction, is made 
responsible to the towed for accidents be- 
falling them. It seems to me this analogy 
is unsound, because in this case there was 
not, in fact, an absolute resignation or giving 
up the management of the brig to the board 
of health by its owners; on the contrary, a 
certain care and superintendence of it was 
still taken by them; to make the analogy 
apply, the injury to the towed vessel would 
have to be by robbery or something similar, 
which its own crew might fairly be expect- 
ed to provide against. It seems to nie, on 
the whole, a case of concurrent negligence. 
Without denying that perhaps the negli- 
gence of the board of health was greater 
than that of plaintitl's, since they were ac- 
quainted with the state of the river as to 
police, &c., and should have made proper 
provision for the protection of vessels de- 
tained by them, yet I cannot but impute 
some negligence to plaintiffs, through their 



servants and agents, the consignees and 
master and watchman—First, in plaintiffs' 
injudicious choice of a watchman; second, 
in not sending a sufficient number of watch- 
men to properly protect their vessel, or ap- 
plying for leave to send them; tiiird, in tiio 
watchman. In negligently keeping his watch 
and suffering himself to be boarded up in 
the cabin while the brig was robbed, in 
this I may be in error, but the master was 
certainly of this opinion, since he dismissed 
the watchman. Were this case in admiral- 
ty, the rules of maritime law would compel 
an apportionment of the damage according 
to the degree of negligence proved against 
each party; but as it is in a common law 
court, contributory negligence shown in the 
plaintiffs precludes their recoveiy. I believe 
the robbery occurred during the period when 
I have considered the detention justifiable; 
but that does not alter the position of the 
parties in this particular, since, though de- 
fendants would, if the detention were un- 
justifiable at the time of loss, be held to a 
stricter rule of diligence, yet, in either event, 
in an action on the case contributory negli- 
gence on the part of plaintiffs conducing to 
the loss would prevent their recovery. The 
plaintiffs' claim for reimbursement for the 
loss of the. sails and hawsers must, there- 
fore, be disallowed. No proof was given for 
the item 28, bending sails, and I do not see 
how it could be allowed if proved. 

The remaining claim is for damage to the- 
vessel by the opening of the seams, by rea- 
son of exposure to the sun at quarantine, 
which necessitated recaulking, at an expense 
of $200. There was a further claim for 
$47.35 for damage to the boat, which, how- 
ever, was excluded, as not being shown in 
any way to be the consequence of the de- 
tention. It was contended against the al- 
lowance of the claim for caulking, that this 
damage could have been prevented by fre- 
quent washing of the decks or spreading of 
tarpaulins. The first was impossible, with- 
out there had been a larger force on board, 
and the second became impracticable after 
the sails were stolen. Besides, the rule of 
the quarantine, which prevented the master 
from visiting the vessel, rendered it impos- 
sible for him to judge properly what ought 
to be done to guard against this evil, and a 
watchman, sent down from the city, would 
probably be ignorant of what measures were 
necessaiy for the pui-pose; and if a larger 
force had been employed on board the ves- 
sel, the wages and expenses I would have 
allowed them would probably have been as 
much as this claim for scraping and caulk- 
ing. It is more difficult to say how much 
should be allowed, and to adjust the amount 
of injuiy of this kind, due to the detention I 
have held unlawful. On the whole, I decide 
to allow half the amount claimed, or $100, 
treating the rest of the injury as resulting 
during the voyage and the lawful detention. 
To sum up, therefore, I award the plaintiffs: 
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Bill of expenses to get the vessel back 
to Lazaretto 

Hospital, T. White 

^ " T. Doggett 

Watchman, 66 days, September 2d to 
November 7th. at §1.50 

Proportion of provisions bill for 
watchman 

Hospital, Elliott and Sylvester 

*' Carpenter and Houghton. . 

" Thomas Doggett, Jane 

Doggett 

Towage to the city $15, labor 4 men 
$16.80 

Captain's wages, from September 2d 
to November 7th, 2 months and 5 
days, at §80 

Board of captain, 9^^ weeks, at $12. . 

Travelling expenses, proportion, say 
two-thirds 

Demurrage from September 2d to 
November 7th, 2 months and 5 
days, on 216 tons, at §2,50 per ton 
per month 

Amount paid owners of ligliters for 
demurrage of barges 

Caulking ' 



62 50 
7 75 
5 00 


99 00 


34 83 
14 SO 
39 06 


27 00 


31 80 


173 66 
114 00 



13 96 



1,170 00 

384 00 
100 00 



$2,273 36 
Interest from November 7tli, 1870, is al- 
lowed on this amount. 

I presume that costs follow the report 
These I compute as follows: 

Attorney fee and writ § 22 40 

Clerk 7 25 

Crier 1 00 

Commission 600 

Certificate of record to referee IQ 00 

lleferee's fee, as suggested by counsel.. 250 00 

Printing report 49 70 



§346 35 
R. L. Ashhurst, Referee. 
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Case No. 13,612. 

The SUN. 
[1 Biss. 373; i 1 Am. Law Reg. (N. S.) 277; 4 

West, Law Month. 75; 9 Pittsb. Leg. 

J. 308.] 

District Court, D. Wisconsin. Dec. Term, 

1861. 

SniFPiXG— Public Regulations— Pleading— As- 

SWEIt. ■ 

1. A vessel propelled in whole or in part by 
steam is not liable to a penalty for transporting 
goods, wares, and merchandise, without inspec- 
tion of the hull and boilers under the act of 
congress of August 30, 1852 (10 Stat. 61). 
The penalty is alone for transporting passen- 
gers. 

2. Answer to a libel of information must be 
full and explicit to each article. It must deny 
the charges, or confess and avoid them by prop- 
er averments of facts. 

In admimlty. 

J. B. D. Cogswell, U. S. Dist. Atty., for the 
United States. 
W. P. Lynde, for respondent. 



1 [Reported by Josiah H. Bisseli, Esq., and 
here reprinted by permission.] 
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MILLER, District Judge. By the informa- 
tion this propeller was seized by the collector 
at the port of Milwaukee, on the 6th of Oc- 
tober, 1861, for the following causes: 

1st. That on the 20th of September, 1861, 
the propeller did transport goods and pas- 
sengers from Milwaukee to Goderich, in Can- 
ada, without first having complied with an 
act of congress, approved July 7, 1838 (5 Stat. 
304), entitled "An act to provide for the bet- 
ter security of the lives of passengers on 
board of vessels propelled in -whole or in 
part by steam," and the act of August 30, 
1852 (10 Stat. 61), entitled "An act to amend 
an act," &c., in this, that the hull of said pro- 
peller had not been inspected pursuant to the 
provisions of the ninth section of the last act 
within one year prior to the 20th of Septem- 
ber, 1861, For each of said violations a pen- 
alty of five hundred dollars is claimed. 

2nd. That on the 2Sth of September, 1861, 
the vessel did transport goods and passen- 
gers from the port of Goderich to the port of 
Milwaukee, without inspection of her boilers, 
and for each violation of the act a penalty of 
five hundred dollars is claimed. 

Respondent answers that the vessel was li- 
censed at Buffalo, and was employed in the 
business of. commerce and navigation be- 
tween the ports of Chicago and Milwaukee, 
on Lake Michigan, and the port of Goderich, 
in Canada. That the hull and boilers of the 
vessel were inspected at the port of Chicago, 
and certificate issued on the 19th of Septem- 
ber, 1860, and on the 8th of September, 1861, 
before the certificate had expired, respondent 
caused an application to be made to the in- 
spectors at Chicago, for the inspection of the 
hull and boilers of the propeller; and on the 
28th of the same month a second application 
was made. 

At the time of the first application the in- 
spectox-s were absent from Chicago, and at 
the time of making the second application 
the inspectors had not the pumps and neces- 
sary machinery for making the inspection, 
and one of the inspectors was then absent. 
The propeller was inspected at Chicago, on 
the 8th of October following, when a certifi- 
cate was issued by the inspectors; and there 
are no local inspectors on Lakes Huron and 
Michigan. 

To the answer, the district attorney filed ex- 
ceptionst that respondent has not fully and 
distinctly answered the libel, and the matters 
set forth are immaterial and irrelevant. Be- 
fore considering the exceptions, it may be 
proper to inquire what the respondent should 
answer to. The libel is intended to charge 
that the propeller is liable to a penalty of five 
hundred dollars, for carrying goods, «&e., and 
a like penalty for carrying passengers from 
Milwaukee to Goderich, and similar penalties 
for carrying goods and passengers from God- 
erich to Milwaukee, without having been first 
inspected, as required by the acts of July 7, 
1838, and August 30, 1852. 
The act of July 7, 1838 (5 Stat. 304), enti- 
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tied "An act to provide for tlie better securi- 
ty of tlie lives of passengers on board of ves- 
sels propelled in -whole or in part by steam," 
directs in section 2: "That it shall not be 
lawful for the owner, master, or captain of 
any steamboat, or vessel propelled in whole 
or in part by steam, to transport any goods, 
wares, or merchandise, or passengers, in or 
upon the bays, lakes, rivers, or other navi- 
gable waters of the United States, without 
having first obtained from the proper officer 
a license under the existing laws, and with- 
out having complied with the conditions im- 
posed by this act; and for each and every 
violation of this section the owners of said 
vessel shall forfeit and pay to the United 
States the sum of -five hundred dollars, the 
one half to the use of the informer, and for 
which sum or sums the steamboat or vessel 
so engaged shall be liable, and may be seized 
and proceeded against summarily, by way of 
libel, in any district court of the United 
States, having, jurisdiction of the oflfence." 
The act then directs the appointment and du- 
ties of inspectors of hulls and boilers of such 
boats and vessels. 

The act approved August 30, 1852, is an 
act to amend the act of July, 1S38. The first 
section directs: "That no license, register, 
or enrollment under the provisions of this or 
the act to which this is an amendment shall 
be granted, or other papers issued by any 
collector to any vessel propelled in whole or 
in part by steam, and caiTying passengers, 
until he shall have satisfactory evidence that 
all the provisions of this act have been fully 
complied with; and if any such vessel shall 
be navigated, with passengers on board, 
without complying with the terms of this 
act, the ownei-s thereof and the vessel itself 
shall be subject to the penalties contained in 
the second section of the act to which this is 
an amendment." The whole object and scope 
of the last act was to provide for the better 
security of the lives of passengers, and it 
provides a full and perfect system for the 
inspection of the hulls and boilers of vessels 
propelled in whole or in part by steam, and 
carrying passengers. By the section of the 
■ act above quoted, the penalty prescribed in 
the second section of the act of July, 1838, is 
continued as to vessels navigated, with pas- 
sengers on board, without complying with 
the terms of the act in regard to inspection. 
The penalty in the act of July, 1838, for 
transporting goods, wares, and merchandise 
on vessels not inspected, is not embraced in 
the act of August, 1852; and by this last act 
all parts of laws heretofore passed, which 
are suspended by, or inconsistent with the 
act, are repealed. That provision in the act 
of July, 1838, was outside of the object of the 
act, and in the subsequent act it is entirely 
omitted. In this i^espect the two acts are 
inconsistent, and the provision of the last act 
must prevail- This is a penal statute, and 
it must be coustnied literally. The respond- 
ent is not required to answer that part of the 
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libel of infonnation claiming a penalty for 
transporting, on this propeller, goods, wares, 
or merchandise, without previous inspection 
of her hull and boilers. 

The exceptions to the answer will have to 
be allowed, with leave to amend. The an- 
swer neither denies nor confesses the charges. 
The respondent must fully and explicitly an- 
swer the several articles of the libel. He 
mtist deny the several articles, or confess and 
avoid them by a proper allegation of facts. 

3 [By the answer, the propeller was li- 
censed at the port of Buffalo Creek, on the 
5th of April, 1861. There is no allegation 
that since then she has been transfeiTed to 
any other port It is also alleged that her 
hull and boilers were inspected at the port of 
Chicago on the 19th of September, 1860, and 
that, before the certificate expired, and again 
on the 28th of September, 18G1, application 
was made to the Inspectors at Chicago for 
inspection, which was not done for the rea- 
sons stated. It is not alleged that the appli- 
cation was in writing, as the law requires, 
nor does it appear that the inspectoi-s at Chi- 
cago had any ofiicial right to perform the 
duty. By section 9 of the act of August. 
]852, inspectors were directed to be appoint- 
ed at Buffalo, which was the port where this 
propeller belonged. The inspectors are to 
perform the services required of them by tho 
act, within the respective districts for which 
they shall be appointed; and, by the twelfth 
specification of the section, the board, when 
thereto requested, shall inspect steamers bo- 
longing to districts where no such board is 
established. If this propeller belongs at tho 
port of Buffalo Creek, it is questionable 
whether a certificate of inspection at the port 
of Chicago should be adjudged a compliance 
with the law. But this subject can be more 
maturely examined hereafter.] s 
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The SUNBEAM. 

[Blatchf. Pr. Cas. 31G.] i 

District Court, S. D. New York. Jan.. 1863.2 

Prize — OvETiWHELMiNO Necessity — Bukdex of 

pji(,OF — False Destisatiox — Contka- 

BAXD Goons. 

1. "Where it is claimed that a vessel was 
compelled to attempt to enter a blockaded port 
by an overwhelming necessity, arising from iii- 
jiu-ies received at sea, and the loss of fuel, wa- 
ter, and provisions, the burden lies upon her to 
establish the necessity. 

2. Ignorance of the master as to his cargo, 
and as to any of it being contraband of war. 

3. False destination on the vessel's papers. 

4. Vessel and cargo condemned for an at- 
tempt to violate the blockade, and to supply 
to the enemy articles contraband of war. 

In admiralty. 

3 [From 1 Am. Law Reg. (N. S.) 277.] 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 13,615.] 



[23 Fed. Gas. page 403] 



(Case No. 13,613) SUNBEAM 



BETTS, District Judge. This vessel was 
captured September 28, 1S62, at sea off 
New Inlet, North Carolina, by the United 
States man-of-war State of Georgia, and was 
brought into this port for adjudication. A 
libel was filed against her October 17 there- 
after, and an attachment and monition were 
issued thereon, returnable , on the 4th of 
November, demanding the condemnation of 
the vessel and cargo. Due service was 
made of the process, and the return was 
filed in court by the marshal November 4, 
1S62. On the same day ilr. Ai-chibald, the 
British consul, resident at this port, inter- 
vened officially for the owners of the vessel 
and cargo, as being British subjects, and 
claimed the prize as their property. The 
proctor for Mr. Archibald also interposed, 
December 30 thereafter, a claim on behalf of 
Joseph Greenwood, of England, through his 
attorney in fact, as the owner of eighteen 
bales of worsted stufC goods captured on 
board the said vessel, asserting that they 
were lawfully shipped as his sole property 
on a voyage from Liverpool to Matamoras, in 
Mexico. He also denies in his claim that 
they were subject to the control of the mas- 
ter of the vessel, and avers that the consign- 
ment was in the sole charge of the agent and 
attorney in fact of the claimant, and further 
denies that they were lawful prize of war. 
Although these claims are amplified as plead- 
ings, for the purpose of including other mat- 
ters, they can only enure to effect a general 
issue of prize or no prize. On the 27th of 
December, 1862, Henry Laf one, also a British 
subject, resident in England, intervened, by 
his attorney in fact, with leave to file his 
claim as of the return day of the process, 
November 4, 1862, aud claimed to be sole 
owner of the vessel and of the whole of her 
cargo at the time of her seizure. The test 
oath to this claim is subscribed and sworn 
to by the attorney in fact The vessel was 
British built, and was registered at London 
January 19, 1858. Her shipping articles 
were dated at the same port August 1, 1862, 
for a voyage from Liverpool to Halifax, 
thence, if required, to any ports and places 
in British North America and the "United 
States, the West Indies, the Bahamas, and 
Matamoras, and back to a final port of dis- 
charge in the United Kingdom, not exceeding 
twelve months. On the 1st of August, 1862, 
the vessel cleared from .Liverpool for Hali- 
fax, with a bill of health, for a voyage to 
^latamoras, and at Halifax, on the 6th of 
September, 1S62, she took a further clearance 
for Matamoras. The outward manifest of the 
cargo from Liverpool represented it all as 
deliverable to order at Matamoras, except 
one consignment of casks of hai-dware, deliv- 
erable there to named consignees. A very 
large propoi'tion of the shipment consisted of 
railitaiy supplies, equipments, and materiids, 
and was contraband of war in character, if 
destined for any rebel port in the southern 
states, or for the use of the enemy. The 



vessel sailed from Halifax September 14th, 
and was captured on the 2Sth of the same 
month, about a mile off Cape Fear inlet, 
North Carolina, early in the morning, head- 
ing directly into the port of Wilmington. 
She was arrested by the United States block- 
ading squadron stationed at that place. The 
prize did not approach the vessels when first 
descried from them, or make any signal of 
a desire to speak them, but endeavored to 
avoid them, until she was brought to by re- 
peated shots directed by them against her, 
and so near by as to put her in imminent 
danger, and once to actually hit her. 

The lawfulness of the capture is resisted 
by the defence by the usual exceptions taken 
in like suits to the competency of the court 
to take cognizance of the alleged cause of 
capture : (1) That no lawful blockade existed. 
(2) That the claimants had no legal notice of 
it (3) That the captured vessel was neutral 
property, destined to a neuti-al port, with a 
lawful cargo on board. And it is finally and 
most essentially insisted, with urgent ear- 
nestness, that the proximity of the vessel to 
Wilmington, the place of her seizure, was 
caused by her perilous condition at the time, 
brought about by stress of weather, and by 
her necessity therefrom for immediate suc- 
cor; that she had been compelled to deviate 
from the voyage she was prosecuting on en- 
countering a violent gale of wind at sea, 
which disabled her equipments, destroyed 
her coal and water and provisions, and drove 
her to seek the nearest and most instant re- 
lief in port The entire evidence shows the 
vessel to have been arrested close in shor^, 
heading directly into the port of Wilming- 
ton, then watched and beleaguered by a 
strong United States naval force; and, ac- 
cordingly, the only question demanding* con- 
sideration in the case is whether the excuse 
of necessary deviation set up by the defence 
is credibly supported by the evidence pro- 
duced in the cause. The legal questions put^ 
forward by the claimants have been so re- 
peatedly adjudged by the court during the 
progress of prize suits through the court dur- 
ing the past year that it will be of no service 
to repeat the reasons on which those deeis'ons 
were founded. This case will, accordingly, 
be determined on the assumption that Wil- 
mington was at the time of this capture un- 
der a state of legal and efficient blockade by 
the United States; that the master and own- 
er of this vessel and cargo had notice and 
knowledge of such blockade; and that there 
was nothing in the fitment, ownership, or 
destination of the vessel or cargo which af- 
fords to either any exemption in law from 
arrest for the cause alleged in the libel. 
The ease then resolves itself into a question 
of fact alone,— whether the vessel was, when 
seized, pursuing an honest voyage, according 
to the representations on her papers, or was 
really fitted out for trade with the enemj-, 
and was attempting to enter the port of Wil- 
mington, North Carolina, with intent to 
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evade the blockade then in force there. This 
inquiry is to be answered by a just applica- 
tion and appi-eciation of the facts and cir- 
cumstances put in evidence before the court 
on the hearing of the case. The position of 
the vessel immediately at the mouth of the 
harbor, at an early hour of the morning (she 
having run during the night, under steam, 
close along shore), and her shaping her 
course for its entrance, are facts stated plain- 
ly in the proofs. This situation is sought to 
be justified by her condition of distress, and 
by the allegation that she was compelled to 
make the harbor because of injuries received 
at sea, and the loss of fuel, water, and provi- 
sions in consequence. If that justification 
is not made out by the proofs, the culpability 
of the act is most palpable. The burden of 
proving the existence of the overpowering 
necessity alleged by the defense is east by 
law upon those who set it up. 

The first criminating act directly affecting 
the voyage from Halifax occurred in the de- 
viation the vessel made from the ti'ue course 
of her declared voyage towards Matamoras. 
The time, place, extent, and cause of the 
deviation are not given with satisfactory uni- 
formity or clearness by the witnesses who 
testify to the occurrence, and to many of 
them the fact that the regular course had 
been deparled from was not known until the 
capturing vessels came in sight and were 
pursuing her. Some of her crew, the evening 
preceding, when her sails were being furled, 
supposed that her voyage to Matamoras had 
been completed by the arrival of the vessel 
at that port, and were unaware she had 
turned out of her course until they found she 
was trying to enter Wilmington. The second 
mate saj'S that the vessel w-as sailing, to the 
time of her capture, towards Matamoras, so 
far as he knew. Two logs were kept on the 
ship,— one the ship's log, and the other by the 
first engineer of the vessel. The narrative of 
the gale, or hurricane, as it is denominated, 
is described in sufficiently strong terms as to 
its suddenness and violence in tlie two logs, 
but neither one specifies its duration, or what, 
if any, injuries to the ship, her tackle or lad- 
ing, were experienced from it, or whether the 
navigabilitj' of the vessel was in anj^ way ar- 
rested or impeded by it. This gale came on, 
as would appear by the entries, early on Sat- 
urday morning, the lUth of September, and 
the engineer's log represents that his part of 
the vessel, which was most affected by the \ 
storm, was entirely cleaned up and relieved ! 
from its effects the next da5', Sunday. Yet 
it was on the 28th, eight days afterwards, 
tliat she was attempting to get into Wilming- 
ton. The evidence also shows that the steam 
functions of the vessel were only used as an 
aid to her navigation, and generally only in 
leaving or making port, or in approximating 
land. Otherwise, sails were the general pro- 
pelling iK)wer employed during the voyage. 
It is not proved that the capacity of the ves- 
sel to continue her course was at all inter- 



rupted by the occurrence of the storm, or 
that her safety or her sailing qualities were 
in any way impaired or endangered. But 
the more material fact is that no note is en- 
tered in either log that the vessel changed 
her direction because of the storm, or that 
distress or peril of any kind on board ren 
dered a deviation necessary. Indeed, the log 
shows that the vessel held about a uniform 
course of southwest, or southwest-by-west, or 
southwest-by-south, during the 16th, 17th, 18th, 
and 19th of September, retaining the general 
bearing, and under a northeast wind standing 
towards the coast up to the time of this gale; 
and no suggestion is entered on either log 
that the vessel was off the proper course to 
Matamoras, or was driven by the storm fi'om 
the one she meant to pursue. The entries of 
the vessel's log from the 20th of September, 
the day after the stonn, during the 21st, 22d, 
23d, 24th, 2oth, 26th, and 27th, when the log 
ends, note the vessel as running the same 
genei-al southwesterly direction, with a north- 
easterly wind, down to her capture. The 
proofs in preparatorio also are that the ti-ue 
course was adhered to until the day previous 
to the capture. The master testifies that he 
was heading the ship right on the land when 
the gun was fired to bring her to; that he 
was then actually within a mile of being 
inside the port of Wilmington; that this wa& 
about 514 o'clock a, m. on a dark, rainy morn- 
ing; that after the gale of the 19 th of Sep- 
tember, which did the vessel some damage, 
he beat along down the coast; and that on 
the evening before the capture he altered the- 
vessel's course, and stood in for Wilmington. 
Other witnesses prove that three shots were 
fired, one of which hit the Sunbeam before 
she came to and surrendered, she having got 
under the guns of the enemy's fortification,^ 
which opened fire for her protection. 

I shall not, however, further pursue the 
analysis of the proofs in preparatorio, to dem- 
onstrate that the statements made by the of- 
fieere of the vessel are reserved, inconsistent, 
and unreliable with respect to the prize and 
her doings from Halifax to AVilmington. The 
chart taken on board the vessel, having de- 
lineated on it carefully the route she pursued 
from Cape Sable to Wilmington, with her 
progress day by day distinctly entered, and 
evidencing great care and accuracy in keep- 
ing the record, proves, beyond all reasonable 
doubt, the subterfuge and falsity of the pre- 
tence that the vessel was disabled in her navi- 
gation by the storm of the 19th and 20th of 
September. It moreover demonstrates that 
the Sunbeam, at the time of the storm, devi- 
ated at right angles from the course she was 
then running, broad on towards the coast, 
and continued in that new direction for at 
least one degree of longitude; that then, in 
about the latitude of Montauk, 41° north and 
longitude 69° west, she bore off at right an- 
gles, parallel to the preceding course from 
which she had deviated on the 19th; that 
thence she pursued her way southwardly 
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along the coast, registering on tlie eliart day 
by day tlie line and relative distance of her 
movement, the general trending of it being 
inland, and more decidedly so on the 25th of 
September, when she arrived opposite to Al- 
bemarle Sound, somewhere between Curri- 
tuck Inlet and New Inlet. Thence her bear- 
ing, during tne two succeeding days, was 
more broadly upon the coast The delineai- 
tion and registry of the course terminated on 
the 27th of September, near the point of her 
capture on the morning of the 28th, where 
she met and was seized by the blockading 
squadron. This record, made evidently by 
the navigator of the vessel with marked care 
and intelligence, supplies to my mind most 
persuasive proof that the line of navigation 
followed after the storm was not induced 
by any physical necessity in respect to the 
vessel, her equipments or her crew, but was 
wholly voluntary, and in fulfilment of the 
plan and purpose of the voyage from its out- 
set. 

As before intimated, the log of the vessel 
supplies no facts calling for or excusing the 
wide departure of the vessel from the des- 
tination which the claimants allege to have 
been the true voyage contemplated. Indeed, 
no evidence is given that the direction of 
the vessel at the commencement of her 
coui-se, near Cape Sable, was the usual and 
proper one for a voyage to Matamoras; and 
if, of itself, it imports no positive fault that 
her direction was so significantly landwards, 
it would at least seem to demand from the 
offlcera of the ship an explanation of the rea- 
sons or niles of navigation which rendered 
such position and bearing suitable and prop- 
er. The diagi-am of her actual movements, 
as above referred to, affords a strong suspi- 
cion that the actual destination of the vessel 
was to some port north of Cape Florida. 
That suspicion is augmented on the produc- 
tion of the maps and charts found on board 
of a vessel. She had a genera] English chart, 
including only the Unifed States ports on the 
west side of the Atlantic, "and two American 
charts, from the United States Coast Survey, 
—one from Cape Fear to St. Catharine's Isl- 
and, and the other from Albemarle Sound to 
Cape Fear. There is, prima facie, a flagrant 
improbability that a vessel of this burden, 
complement of crew, and cargo, would be 
despatched from Liverpool on a destination 
to Matamoras, in Mexico, supplied with no 
nautical guide, by map or chart, and without 
being in charge of navigators personally fa- 
miliar with that portion of the route inde- 
pendently of the aid of such guidance. The 
Ignorance of the master in respect to the lad- 
ing of the vessel, and to whom or for whom 
any part of it was being transported, gives 
ground for suspicion that there is studied re- 
serve or false representation as to the real 
state of facts in relation to the lading and 
condition of the vessel, and the actual aim 
and business of her voyage, and that these 
were well known to the officers on board, and 



were concealed in the vessel's papers and in 
the proofs in preparatorio. It is singular 
that the master only knew of there being one 
gun and two rifles on board, whilst the mate, 
the engineer, and others, knew that she 
brought four moimted cannon from Liver- 
pool, and had them on deck until the storm, 
when three of them were thrown overboard 
by the crew, or, as some of the witnesses sug- 
gest, were blown overboard by the tempest. 
It is, likewise, in a degree remarkable that 
the master had no knowledge that the ves- 
sel was canying any cargo that would be 
contraband of war, if intended for an enemy 
port, excepting one hundred and forty tons 
of gunpowder, and some brandy, lead, and 
shoes; whereas, on the breaking up of her 
cargo by the order of this court, she was 
found also stowed with nine cases of swords, 
four hundred and ninety-seven boxes of fixed 
ammunition, five boxes of percussion caps, 
fifty cases of Enfield rifles, large quantities 
of pig-lead, and one hundred and thirty-nine 
boxes of boots, besides other materials mani- 
festly destined for military uses. It seems, 
also, to be doubtful, upon the claims filed, 
who is the tme owner of the prize property. 
Lafone intei*poses and files his test oath, 
swearing that he is the owner of the vessel 
and the entire cargo; and Mr. Greenwood 
also claims, under a like test oath, to be the 
sole owner of eighteen bales of woolen stuff 
goods,— a portion of the cargo; the two claims 
evincing a want of that clear discrimination 
of title to property which is rightfully to be 
expected in the contestation of a suit prose- 
cuted against it for being unlawfully trans- 
ported to an enemy port, in violation of the 
belligerent rights of the libellants. Besides, 
I think that the proofs bear hard to show 
that the allegation of distress or peril set up 
as justifying the open deviation of the vessel 
from a destination to Matamoras is ground- 
less and false, inasmuch as other -vessels 
came in sight after the storm of the 19th of 
September, and were not spoken, nor was 
any signal displayed by the Sunbeam de- 
noting that she was in distress, and she pro- 
ceeded through several degrees of latitude 
southerly, down the coast, within a distance 
rendering it easy for her to have gone into 
open ports had there been real cause for her 
to seek relief therein. Without entering into 
an elaborate analysis and discussion of the 
numerous particulars in proof, I find, as the 
result of my consideration of the case, that 
the representation of the voyage of the Sun- 
beam, stated in the vessel's papers and on 
the preparatory examination to have been 
from Halifax to Matamoras, was simulated 
and illusive in point of fact, and that the 
true object of the voyage was to proceed to 
Halifax to a blockaded port in one of the 
seceded states, and to deliver there the cargo 
to the use of the enemy, and in violation of 
the blockade there existing. 

I am satisfied that the evidence in the 
cause naturally leads to and demands such 
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conclusion, and I tlierefore pronounce for the 
libellauts that the vessel and her cargo be 
condemned and forfeited for an attempt to 
violate the blockade of the port of Wilming- 
ton, North Carolina, wilfully, and well know- 
ing of such blockade, and to supply to the 
enemy articles contraband of war. 

[This decree was aflSrmed, on appeal, by the 
circuit court. Case No. 13,615. For a motion to 
stay a sale of the property, see Id. No. 13,614.] 



Case No. 13,614. 

The SUNBEAM. 

[Blatchf . Pr. Cas. 638.] i 

Circuit Court, S. D. New York. Slay 19, 1863. 

Practice in Admiralty— Appeal is Prize Cases 
— Stay of Execution. 

1. In this case the prize property was eon- 
demned in the district court, and a sale of it 
was ordered. The claimant appealed to this 
court from the decree of condemnation, and 
then applied to this court to stay the sale, which 
was in progress, on the ground that the appeal 
operated to remove the cause into this court, 
and thereby deprived the district court of ju- 
risdiction to issue an execution or to make a 
sale of the property under the decree of con- 
demnation in that court. This court ordered 
the sale to be stayed, and all proceedings un- 
der the decree below to be set aside. 

2. The 12th section of the act of July 17, 

1862 (12 Stat. 608), and the 4th section of the 
act of ilarch 25, 1862 (12 Stat. 375), consid- 
ered. 

3. There is nothing in either of these acts 
which changes the general rules of practice 
that no sale can take place under a decree of 
condemnation in the district court, duly ap- 
peuled from; that a decree thus appealed from 
is not a final decree; and that after the appeal, 
the cause, with the res, is in this court, and sub- 
ject to its jurisdiction alone, 

4. The first section of the act of March 3, 

1863 (12 Stat. 759), respecting sales of prize 
property condemned notwithstanding an appeal, 
relates solely to decrees of condemnation to be 
thereafter made. 

Prize. 

NELSON, Circuit Justice. This is a mo- 
tion made by the advocates for the owners 
and claimants of the steamer Sunbeam and 
cargo to stay a sale of the property by the 
United States marshal, which is advertised 
to be made. It appears from the papers that 
the vessel and cargo were condemned as 
prize in the district court on the 19th of 
January last, and that a venditioni exponas 
was ordered [Case No. 13,613], which was 
issued accordingly, and under which the 
marshal is now proceeding to make the sale. 
An appeal from the decree below was taken 
to this court within the time prescribed by 
law, and duly perfected. It is claimed by 
the advocates for the claimants that this ap- 
peal operates to remove the cause into the 
appellate court, and thereby deprives the 
district court of jurisdiction to issue an ex- 
ecution, or to make a sale of the property un- 

1 [Reported by Samuel Blatehford, Esq.] 



der the decree of condemnation in that court. 
That such is the effect of the appeal is ad- 
mitted, unless the practice is changed by 
recent acts of congress. 

The first act referred to is the twelfth sec- 
tion of the act of July 17, 1862 (12 Stat. 60S), 
entitled "An act for the better government of 
the navy of the United States." That sec- 
tion provides, among other things, as fol- 
lows: "And whenever a final decree of con- 
demnation shall have been made, or any 
interlocutory sale has been ordered, the 
property shall be sold by the marshal, pur- 
suant to the practice and proceedings in 
admiralty, and the gross proceeds of such 
sale shall be forthwith deposited with the 
assistant treasurer of the United States at 
or nearest to the place where such sale is 
made, and the money so deposited shall re- 
main in the treasury of the United States 
until a final decree of distribution, or until 
a decree of restitution shall be made, and 
a certified copy thereof be furnished, upon 
which the costs of court and the lawful char- 
ges and expenses shall be paid, and the 
balance distributed according to said deci-ee: 
provided, that the annual salaries of the 
district attorneys, prize commissioners, and 
marshals shall, in no cases, be so increased 
under the several acts for compensation in 
prize, as to exceed in the aggregate the fol- 
lowing sums, and any balance beyond the 
several sums shall be paid into the treasury, 
viz: district attorney, $6,000; prize commis- 
sioners, ?3,000; marshals. §6,000." I see 
nothing in the words of this provision that 
is either ambiguous or doubtful. The entire 
section, which is a long one, relates chiefly 
to the regulation of the sales of prize prop- 
erty by the marshal, under decrees of con- 
demnation, or by interlocutory orders, and 
to the costs, charges, and disbursements of 
the several officers connected with these pro- 
ceedings in the course of the litigation. The 
provision relating to decrees of condemna- 
tion, or to interlocutory orders of sale, is 
incidental to the main purpose of the sec- 
tion, to wit, the regulation of the sales, and 
of the costs, charges, and disbursements. 
It provides that in the case of a final decree 
of condemnation, or of an interlocutory order 
of sale, the property shall be sold by the 
marshal according" to the usual practice in 
admii-alty, and the gross proceeds be depos- 
ited with the assistant treasurer, and remain 
there until a final decree of distribution, or 
until a decree of restitution. A reference to 
the fourth section of the act of March 25, 
1862 (12 Stai. 375), will help to explain the 
provision. That section provided that, in 
ease of a final decree of condemnation, the 
property should be sold by the marshal, and 
the gross proceeds be deposited in court, 
and that thereupon the prize commissioners, 
under the direction of the court, should pro- 
ceed to take the requisite evidence, and re- 
port the same to the court, to the end that a 
final decree might be made determining what 



[23 Fed. Cas. page 407] 



public ships "w.ere entitled to share in the 
prize, &c.; and it was made the duty of the 
clerk of the court to transmit to the treasury 
the moneys so deposited in court, together 
with a certified copy of the said decree, after 
deducting from said moneys the costs of 
court and the charges and expenses, as 
provided. Now, the twelfth section of the 
subsequent act of July 17, 1862, provides that 
the gross proceeds of the sale shall be de- 
posited by the marshal with the assistant 
treasurer, and shall remain there until a 
final decree of distribution, or until a decree 
of restitution, and a certified copy is to be 
furnished to enable the government to make 
distribution among the captors. The act of 
March 25, 1862, and that of the 17th of July 
following, both of them, speak of a final de- 
cree of condemnation before the sale, and of 
a final decree of distribution after the sale. 

I have heretofore had the fourth section of 
the act of March 25, 1862, before me for con- 
sideration, and then held that no sale could 
take place under a decree of condemnation 
in the disti-ict court duly appealed from; tliat 
a decree thus apS)ealed from was not a final 
decree, within the meaning of the act; and 
that, after the appeal, the cause, with the 
res, was in the appellate court, and subject 
to its jurisdiction alone. There is nothing in 
the t^velfth section of the act of July 17th 
creating any new rule in this respect. It is 
supposed that the words, "or until a decree 
of restitution," after the words, "final de- 
a*ee of distribution," in the twelfth section, 
are inconsistent with the idea that the term 
"final decree of condemnation," used in the 
section, means the ultimate decree in -Hie 
cause. But the obvious answer is that this 
phrase, in the connexion in which it is found, 
refers to the case where the propeity has 
been sold on an interlocutoiT order, and 
where the final decree is a decree of restitu- 
tion. As the funds will be in the treasuiy, a 
certified copy will be as necessary in the case 
of restitution as in the case of condemnation; 
and both decrees must be final decrees. The 
first part of the clause provides for the case 
of a sale after the final decree of condemna- 
tion; the other, for the case where a sale 
has taken place before the final decree, -and 
where by it restitution is ordered. I think it 
quite clear that, under this act of July 17, 
1862, as well as under the act of March 2oth 
preceding, no execution can issue, nor any 
sale of the prize property be lawfully made 
'except on an interlocutory order), until after 
'a, final decree of condemnation, by which the 
case is finally disposed of. A decree regular- 
ly appealed from is not a final decree, in any 
sense of the term; and I must assume that 
the framers of the provision well undei'stood 
the meaning of the tei-ms used. 

The first section of the act of March 3, 1863 
(12 Stat. 759), provides "that whenever any 
prize property shall be condemned, in any 
district or circuit court, &c., it shall be the 
duty of the court to order a sale thereof, and 
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no appeal shall operate to prevent the mak- 
ing or execution of such order." This provi- 
sion of the act, as weU from its terms as 
from the nature of the subject-matter to 
which it relates, and upon which it operates, 
is prospective. In all cases where appeals 
had already been taken from decrees of the 
district court, the whole case had passed from 
its jurisdiction to the appellate comt. The 
res was in that eoiurt, and subject to its juris- 
diction. There was no longer any valid or 
operative decree in the court below; and any 
proceedings affecting the res must take place 
in the court above. This state of the case 
must, doubtless, have been well known to the 
framers of the law, and hence the operation 
given to the act is entirely prospective. 

I am satisfied that the execution in this 
case, for the reasons above stated, furnishes 
no authority to the marshal to make a sale 
of the property in question, and therefore I 
shall, to prevent its saciifice, order the sale 
to be stayed, and all proceedings under the 
decree bdow to be set aside. 

[The decree of the district court rendered in 
Case No. 13,613- was affirmed. Id. 13,615.] 
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The SUNBEAM. 

[Blatchf. Pr. Cas. 656.] i 

Circuit Court, S. D. New York. July 17, 
1863.2 

PitizB — Attempt to Enter Blockaded Pout — 
Necessity — Costkabasd Caugo — No- 
tice OF Blockade. 

1. Decree of the district court, condemning 
vessel and cargo for an attempt to violate the 
blockade, affirmed. 

2. False and simiilated papers as to the des- 
tination of the vessel. 

3. The pretence that the vessel sought tfie 
blockaded port in distress overruled. 

[Cited in Stokcly v. Smith, Case No. 13,473.] 

4. Part of the cargo wa& an innocent ship- 
ment, and neither the owner of it nor any of 
his agents were implicated in the fault of the 
vessel. But, in case of a blockade, the general 
rule is that the deviation of the vessel into 
the blockaded port is presumed to be in the 
service of the cargo, and tbat the owner is bound 
by it, except in the absence of notice of the 
blockade at the time the vessel sailed. In this 
ease there was no such want of notice. 

[Appeal from the disb.-ict court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel in prize against the 
steamer Sunbeam and cargo. There was a 
decree for the libelants in the district court 
(Case No. 13,613), from which this appeal 
was taken. For a motion to stay the sale 
of the property, see Id. 13,614.] 

NELSON, Circuit Justice. This steamer 
was captured in the act of entering the 
port of 'Wilmington, North Carolina, a block- 
aded port, on the morning of the 2Sth of Sep- 
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tember, 1862, by the United States steamer 
State of Georgia. She belongs to H. Lafone, 
a merchant of Liverpool, and a British sub- 
ject, who is also owner of all the cargo ex- 
cept eighteen bales of merchandise, worsted 
stuffs, belonging to J. Greenwood, of Brad- 
ford, England, their manufacturer. The car- 
go belonging to Lafone consists of powder, 
lead, arms, boots, shoes, &e., and was put 
on board at Liverpool in August, 18G2. The 
bales of worsted stufifs were shipped at the 
same time and place through agents of the 
manufacturer and owner. The ostensible 
destination of the vessel was to Matamoras, 
Mexico. She started on her voyage from 
Liverpool on the 6th of August, reached Hal- 
ifax on the 5th of September, left that place 
for Matamoras on the 14th of the month, 
and on the 28th was captufed. as already 
stated, while entering the port of Wilming- 
ton. The pretext set up for the deviation 
and the entrance into that port is the disa- 
bled condition of the vessel from a storm 
encountered on the voyage on the 19th of 
September, eight days before the capture. 
Without going over the evidence, I deem it 
.'iuffieient to say that this storm and its ef- 
fects upon the vessel are greatly exaggerat- 
ed, and do not furnish a satisfactory excuse 
for her position at the time of the capture. 
There are also many facts and cireumstan- 
<'es in the case tending strongly to the con- 
elusion that the voyage to Matamoras was 
simulated, and that the original destination 
was to one of the ports of the Confederate 
States. 

It has been strongly argued that the own- 
er of the worsted stuffs was ignorant and 
innocent of the fault of the master, and that 
the master was not the agent of that part 
of the cargo, which was shipped in the usual 
way, with a separate and distinct bill of lad- 
ing, invoice, &c., and that it should not be 
held responsible for the deviation of the 
ship into a blockaded port. I am inclined 
to think, upon a full consideration of the 
evidence bearing upon this part of the case, 
that, in point of fact, this was an innocent 
shipment, and that neither the owner nor 
any of his agents were implicated in the 
fault of the vessel. But the general rule 
seems to be, that, in case of a blockade, the 
deviation of the vessel into the blockaded 
port is presumed to be in the service of the 
cargo, and that the owner xs bound by it, 
except in the absence of notice of the block- 
ade at the time the vessel sailed. In this 
case the vessel sailed from Liverpool on the 
6th of August, 1862, some months over a 
year after the establishment of the block- 
ade of the ports of the state of North Car- 
olina. The fact was well known at Liver- 
pool, and, indeed, in all England, at the 
time the ship sailed. Decree below affirmed. 
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SUNDAY V. GORDON et al. 

[1 Blatchf. & H. 369.J i 

District Court, S. D. New York. Feb. 8. 1837. 

Shipping —Master's Torts-Seamen— Cdstom— 
Parties. 

1. The owners of a vessel are not liable for 
personal torts committed by a master without 
tneir Knowledge or approval, 

[Cited in Taylor v. Brigham, Case No. 13,781. 
^^saw)TOved in Gabrielson v. Waydell, 67 

2. Passengers and seamen who are carried 
to a port different from the one agreed upon 
may maintain an action in admiraltv for dam- 
ages, 

3. Slight credit will be given to the unsup- 
ported evidence of a witness who testifies to 
admissions obtained by him from a party for 
the purpose of charging him thereby, 

[Cited in The O. N. .Johnson, 19 Fed, 783.] 

4. Persons who are not strictlv mariners may 
cJiarge a vessel or her owners, in admiraltv, for 
services on ship-board which are necessarv to 
her navigation or safety. 

5. But, where a master who contracts a sick- 
ness in a foreign port employs a native as a 
man servant or attendant only, those services 
are not a charge upon the vessel or her owners. 

6. Evidence of a usage to receive such natives 
temporarily on board of a vessel, and to leave 
them at convenient ports in the course of the 
voyage, paying them for their services at the 
discretion of the master, is admissible to deter- 
mine the extent of the liability of the owner of 
a vessel, when sued for wages by such a native 
employed on board the vessel. 

7. A person who, from incapacity of mind or 
other cause, cannot be made to understand the 
Jinglish language, cannot be a party to a sworn 
libel. He should sue under the guardianship 
of a committee, a proehein ami. or a trustee. 
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This was an action to i-ecover seaman's 
wages and damages [by Quaselle Sunday 
against Joseph Gordon, Jacob D. Fowler, and 
Charles Shilletoe]. The libel alleged that the 
libellant shipped at Blmina, on the coast of 
Africa, as a seaman on board the brig Packet, 
of which the respondents were owners, to 
perform a voyage to the port of Liberia, also 
in Africa, at twelve dollars per month; that 
it was agi-eed he should be set ashore at the 
latter place; but that the master of the ves- 
sel, in violation of his contract, did not set 
the libellant on shore at Liberia, but brought 
him, against his will, to New-York. For this 
tort the libellant claimed damages. The libel 
further alleged, that the libellant performed " 
duty on board during the voyage, which last- 
ed between two and three months; that, on 
arriving in New-York, he assisted in discn.ii-- 
ging the cargo and relading the vessel for a 
voyage out again; that the libellant was as- 
sured by the master and owners that the brig 
was loading for a voyage back to Elmina, and 
that he should be returned to the port of his 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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-residence and nativity; and that, in April or 
May, 1835, the vessel sailed, as the libellant 
^vas assured and supposed, for Elmina, out in 
truth for Mogadore, in Morocco, and came 
thence hack to New- York, without going to El- 
mina or within a thousand miles thereof, and 
without sending the libellant home or permit- 
ting him to leave the brig. The libellantaverred 
that he would not have gone on said voyage 
Ijut for the assurance and under the expecta- 
tion that he was to be carried directly to his 
jplace of residence, and he charged this as a 
fraud upon him by the master and owners. 
The libel further alleged, that the brig ar- 
rived in New-York in the month of November, 
1835; that the libellant did duty during the 
Tvhole voyage, being between six and seven 
juonths; that he served on board, including 
both voyages, eleven mon+hs in all; that he 
signed no shipping articles; that the highest 
wages at the port of New- York, within the 
three months next preceding the last voy- 
4ige, were sixteen dollars per month; and 
that he had received no wages except twelve 
dollars paid him at Elmina, The libel al- 
leged, also, that the libellant was a native of 
Africa, and understood the English language 
but imperfectly, and that, after he was dis- 
charged, one of the respondents took him to 
his house in the city of New- York, and com- 
pelled him to begin a course of servitude in 
ills family. To the libel were annexed eleven 
interrogatories, which the respondents were 
required to answer under oath. 

The respondents, in their answer, denied 
that the libellant shipped at Elmina as a sea- 
man, and that he did duty as a seaman on 
board the brig, and that he was capable of do- 
ing seaman's duty, and that the master had 
paid him twelve dollars within their knowl- 
•edge. They admitted that the brig arrived at 
New- York, after a passage of three months 
■and one day, and that the libellant remained 
■on board during the discharge of her cargo, 
-and until she was reladen for another voyage, 
-and asserted that the master of the vessel 
•died at the quarantine, one hour after the 
vessel arrived there. They denied that the 
libellant assisted in lading or unlading the 
vessel, and that he did any duty on board, 
■■and that, after the death of the master, the 
new master or the owners assured the libel- 
lant that the brig was loading for a voyage 
back to Elmina, or that he should return di- 
rect to that port. They did not admit that 
-any assur.inces had ever been given to the li- 
bellant that he should return to Elmina from 
New- York as soon as the brig could make the 
T'oyage, or that the libellant was a native of 
Africa, or that the respondents gave the libel- 
Jant any assurances that the brig was going 
'<lirect to Elmina on her second voyage, or 
I hat they ever offered to send the libellant 
home, or refused to allow him to leave the 
brig, or practised anj fraud upon him. and 
they further denied that any such assurances 
were given to the libellant, to the best of their 
iknowledge. They alleged that the brig was 



bound to Mogadore, and returned to New- 
York in November, 1835; ann they denied 
that the libellant continued on board eleven 
months and did duty as a seaman, and that 
the master, or any other person connected 
with the brig, had nut the libellant to servi- 
tude, and that the libellant was anxious to re- 
turn to Africa. On the contrary, they allege 
that he refused to return on two several occa- 
sions when passages bad been procured for 
him, and that he was indebted to them in the 
sum of one hundred and fifty dollars for mon- 
ey advanced. They also denied that they 
owed the libellant one hundred dollars, ot 
any other sum, and that Shilletoe, one of the 
respondents,, was ever a part owner of the 
vessel, and they set forth the names of her 
present owners. 

The evidence offered by the libellant. to 
prove his employment upon the brig, consist- 
ed of conversations in this city between a 
colored man, who offered to act as his friend, 
and Shilletoe, one of the respondents, in 
which the services and claims of the libellant 
were admitted. It was proved by the other 
respondents that Shilletoe was not a part 
owner of the vessel, and had no power to 
bind, by his declarations, the other respond- 
ents in their character of owners. The re- 
maining evidence is sufficiently stated in the 
opinion of the court. 

Alanson Nash and Erastus C. Benedict, for 
libellant. 
John A. Alorrill, for respondents. 

BETTS, District Judge. The answer of 
the respondents seems to be drawn with ref- 
erence to the special interrogatories annex- 
ed to the libel, rather than to the charges of 
the libel itself, and therefore does not fur- 
nish very direct oi. distinct issues to the al- 
legations of the libel. In fact, the answer 
is so framed as to amount to a negative preg- 
nant -upon nearly every averment incorporat- 
ed in it. The pie vder who drew it has at- 
tempted to intermingle the formulie of an- 
swers in chancery with a very abrupt and 
literal mode of negation to the allegations 
of the libel. Upon the interposing of a 
proper exception, the court would have or- 
dered the entire answer to be withdrawn, 
and a plain, succinct, but full reply to be 
given to the positions of the libel. The li- 
bellant having, however, treated the answer 
as sufficient, and brought the cause to trial 
upon proofs, it becomes necessary to gather 
from the pleadings the points that are at 
issue in such a way as to admit of evidence 
being given in regard to them, and theu to 
ascertain what testimony, if any, comes 
properly within th** compass of such issues. 
The pleadings ma- probably admit the con- 
struction that the gravamen of the libellant's 
action is denied. At all events, no fact sup- 
posed to supply a right of action is admitted 
by the answer, anc in the condition of the 
cause before the court, the libellant will ac- 
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eordingly be no less required to support his 
case by proofs, tban he would have been had 
a plain and unequivocal denial been inter- 
posed. 

The libel seems framed with the intent to 
exhibit four distinct causes of action— two 
resting in contract, and two in fraud, de- 
ceit and unlawful violence. The contracts 
asserted by it, are a hiring of the libellant 
as a mariner, at Elmina, in Africa, to pro- 
ceed to Liberia, at twelve dollars per month, 
and a hiring In New-York at least by impli- 
cation, to serve as a seaman on a voyage j 
back to Elmina. The matters of fraud and j 
deceit or force, are the surreptitiously bring- ' 
ing the libellant off from Africa, and after- 
ward carrying him out to Mogadore, and 
thence back to New-York. If the libellant 
was tortiously brought off from Africa, that 
was exclusively the act of the deceased mas- 
ter. There is no evidence that he was au- 
thorized to obtain, by hiring, force or strat- 
agem, negroes on the coast, for the purpose 
of bringing them to this country, or that the 
owners afterwards approved the act; and 
the owners, accordingly, would not be charge- 
able for any act of trespass, false imprison- 
ment or kidnapping perpetrated by the mas- 
ter. The tortious acts charged upon the own- 
ers, and assumed by the libellant's counsel 
to have been proved, consist in shipping the 
libellant under a representation that he should 
go to Elmina, when in fact it was intended 
the vessel should gc to Mogadore only, and 
in transporting him, against his will, to this 
country, and compelling his services on the 
voyage. I think a seaman might sustain an 
action in this court tor a wrong of that 
character, and be compensated in damages 
adequate to the nature of the injury. In the 
matter of contract, the mariner is at all 
times entitled to an undisguised disclosure 
of the voyage he is to perform; and it would 
be an outrage meriting the vigorous inter- 
position of the tribunals, if a foreigner, ship- 
ped under the assurance of being taken on 
a coasting voyage from place to place, and 
of then being discharged at his home port, 
should be compelled to perform an entirely 
different voyage, and one terminating at the 
home port of the ship, in a place not con- 
templated in the contract or known to the 
mariner. And, if the libellant was to be re- 
garded merely as a passenger, he would be 
entitled to a strict performance of the con- 
tract for his transportation, and to have re- 
dress against the ship-owners in. this court 
for a violation of it. Ceitainly, a ship-mas- 
ter cannot be justified in taking passengers, 
on an engagement to carry them to a speci- 
fied place, and in afterwards, at his own elec- 
tion, changing his ship's destination, and car- 
rying them on such voyages as he or the 
owners may choose to make, and finally 
landing them in a remote and to them un- 
known country. Passengers can maintain 
their actions and obtain redress in courts of 
admiralty for such violations of contracts 



with them. But the testimony entirely fails- 
in establishing either a contract of hiring, 
as set up by the libel, or an agreement to 
carry the libellant as a passenger. 

If the respondent Shilletoe was correctly un- 
derstood by the witness who says he has ad- 
mitted he was part owner of the ship, there 
is no proof showing that he had, in fact, any 
interest in her, and his declaration could, ac- 
cordingly, avail no further than to chai-ge 
him individually, if such statement, in the 
absence of all other evidence of ownership, 
would render him liable in that character. 
The answer denies that he was owner at any 
time, and such is the proof on the part of the 
other respondents; and, admitting that Shil- 
letoe asserted that he was a part owner, his 
declarations alone would not be competent 
evidence to charge the other respondents. 
The respondent Gordon, in conversation with 
the same witness, declared that the owners 
were in no way responsible to the libellant, 
and that the master had acted without au- 
thority, and wholly contrary to their wishes, 
in bringing a native African from his own 
country to the United States. Very little 
reliance can be safely placed upon the ver- 
sion of conversations given by a witness who 
was seeking through them the means of 
maintaining an action in favor of his employ- 
er. However honest and commendable his 
motives might have been, a witness so em- 
ployed would be exceedingly apt to remem- 
ber statements favoring the wishes of his^ 
emt)loyer, and to forget or not listen to ex- 
planations and qualifications made at the 
time. That this has been so in the present 
ease, to a very considerable degree, is ob- 
vious from the testimony of another witness, 
on the same subject. On a careful examina- 
tion of the proofs, it appears to me they es- 
tablish no more than this state of facts— that 
it is customary, on the coast of Africa, for 
trading vessels to employ natives, at about 
twenty-five cents per day, as laborers, iu 
loading and unloading foreign vessels in har- 
bor and doing other work on board of themr 
that these laborers frequently accompany 
such vessels from port to port along the coast, 
and often come out to the United States and 
return with them; that, in the latter cases, 
they are compensated by a "clash," as it is: 
called, being some trifling articles for trade, 
and also personal clothing; that the natives 
regard it as a great object to come off in 
that way and learn the English language, as- 
it gives them consequence at home and en- 
ables them to get good employment on ves- 
sels trading on the coast; that they are no- 
sailors, and are never put to duty as sea- 
men; that, in this particular case, the libel- 
lant came off with the expectation of being 
left at Liberia, but the master, being sick 
with the fever common to that coast, retain- 
ed him as a nurse or waiter to attend upon 
him, and brought him to the United States; 
that he understood nothing of a ship's duty, 
and was never, whilst attached to the brig,. 
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put to any other employment than that of 
sweeping decks and occasionally working at 
the pump, and then chiefly for his necessary 
exercise; that his services were never of any 
value to the vessel; that, when the brig went 
hack from this port, with the lihellant on 
hoard, she was on a trading voyage, and it 
was within her instructions to run down the 
coast of Africa, if a good market should not 
he earlier found, and there land the libellant 
where he could most readily reach home; 
that, after the cargo was disposed of at Slog- 
adore, no vessel was there by which the li- 
bellant could be sent down the coast; that 
the master refused to leave him, because, by 
the laws of Morocco, he would have become 
a slave; that he was accordingly brought in 
the ship to the United States; and that the 
respondents clothed and maintained him 
here, and procured a passage for him back 
to Liberia on t\vo occasions, but that once he 
refused to go, and on the other occasion he 
was out of health, and probably so much so 
as to excuse his accepting the offer. The 
court can discern, in these facts, nothing that 
affords the libellant ground for maintaining 
this action. It is very clear that he was 
not employed on board as a mariner; and, 
although a person filling another capacity 
may charge the ship or her owners for his 
services, yet, if he is employed by the mas- 
ter, and not for the owners, it must appear 
that he performed services necessary for the 
ship or for the business in which she was en- 
gaged. Waiters and chamber-maids on board 
a packet-vessel might undoubtedly compel 
the owner of that vessel to pay the wages 
agreed by the master; but, if such persons 
were retained for the individual comfort or 
necessity of the master alone, no liability 
could be imposed on the owner for their serv- 
ices. It might, in this instance, have been 
a prudent and necessary thing for the mas- 
ter to employ a native sei'vant to wait upon 
him, in a sickness contracted in that climate; 
but, whether he be a mere sex-vant, or a 
nurse or a physician, the services are for 
the master individually, and have not such 
relation to the ship or crew as to render the 
owners responsible for them. The evidence, 
certainly, is veiy faint, as to the occasion or 
manner of the libellant's being employed; 
and, if it is helped out at all by implication, 
the custom of the coast would probably furr 
nisli the key of interpretation which the 
court would be bound to accept; and, in that 
view, the libellant must be regarded as hav- 
ing gone on boqrd the vessel on the well un- 
derstood terms of enjoying an opportunity to 
acquire the English language, and of receiv- 
ing such gratuity as the master might see 
fit to bestow. There is certainly nothing to 
justify the court in inferring that he did not 
leave Liberia, where the vessel touched, with 
the same readiness that he left Elmiua. It 
is shown to be the ordinary usage to carry 
natives from Elmina to the Cape, to the Gulf 
of Benin and to Liberia, and to land them. 



and then for other vessels to take them back; 
and, if the libellant went voluntarily to Li- 
beria, there is nothing laid before the court 
to raise a presumption that he had not a free 
opportunity to leave the vessel at that port, 
or that he came with her from that place up- 
on any other terms than were customarily 
allowed in similar case§. In either of these 
points of view, the action cannot be sustain- 
ed—first, because the libellant's services were 
not rendered to the vessel, but to the master 
individually, and tlierefore the owners are 
not chargeable for them; and secondly, if 
they are to be regarded as services rendered 
to the vessel, they were to be compensated 
in conformity to the usage of the coast, chief- 
ly by affording to the libellant the means of 
learning the English language, and then by 
giving him a small gi-atuity at the discretion 
of the master. The court perceives, in ar- 
rangements of this character with native Af- 
ricans, much to disapprove. If they occur 
frequently, they will lead to abuses that may 
well awaken serious apprehensions here as to 
the ultimate interests and welfare of these 
benighted beings, and as to the purposes of 
ship-masters in bringing them off. But, look- 
ing at the case as one between party and par- 
ty, I am not prepared to say, that such ar- 
i-angements are to be utterly disregarded, 
and that the court shall take the interests of 
the prosecutor in charge and now see such 
rights measured out to him as might, by a 
pnident or intelligent man, have been in- 
sisted on and secured before the ti-ansaction 
was engaged in. In contemplation of law, 
this libellant was competent to enter into 
such contract of service, and to bind himself 
to its performance. He must be regarded as 
thus competent, as much so as any foreign- 
er, and as no more under the guardianship 
and protection of this court. Whether, then, 
the engagement was advantageous or onerous 
to him, will not be inquired into here, unless 
for the purpose of seeing whether the evi- 
dence shows him to have been incapable of 
entering into a contract, or that some imposi- 
tion was practised upon him. 

The court does not hesitate to express its 
disapprobation of arrangements of this de- 
scription with individuals in an uncivilized 
and savage pondition of life, and particularly 
with Africans upon the slave coast, both be- 
cause of the lively sensitiveness pervading 
the public mind m respect to that popula- 
tion, and because of the hazard that our 
laws and national character may be compro- 
mised, by unscrupulous men. in those remote 
regions, and In transactions with a class of 
beings easy to be decoyed, and who ordinarily 
would possess no means, if brought to this 
countiy, much less if landed in South Amer- 
ica or the West Indies, of vindicating their 
rights. Yet, the ability of free negroes to 
surrender up their time and give their serv- 
ices for what to them may appear an ade- 
quate consideration, however trivial such 
compensation may be intrinsically, is not to 
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be questioned in the abstract. It must also 
ba recollected, that the valuation of their 
services is not to be adjusted or measured by 
our standard, but by theirs. The palm oil, gold 
dust or ivory that might be gladly exchan- 
ged on that coast by vagrant savages for 
baubles or strips of calico of light value, 
would doubtless ba adequate to pay the 
wages of an able seaman in our service; and, 
until a metallic currency shall be known 
there, which may afCord a common measure 
of value, fabrics for use or mere trinkets 
may, in barter, command exchanges vastly 
out of proportion to the estimate they would 
receive in marts of trade having a specie me- 
dium of valuation, and there is nothing in 
principle inhibiting that exchange to be of 
services as well as of the products of the coun- 
tiy. The inexperienced and crude estimates 
of value by the natives of those regions may 
as well be tlie basis of contracts for service, as 
of contracts for the barter of commodities; and, 
as to the competency of such persons to bind 
themselves by contracts for voyages, this court 
cannot discriminate between them and Malays 
or Chinese. If, then, the libellant were to be 
regarded as having engaged, in the capacity 
of a mariner, to perform a voyage, I should, 
upon the proofs, hold that no money wages 
were to be paid him, and that he had received 
all the compensation which his engagement 
contemplated. I am, however, clearly of 
opinion, that there was no hiring of him as 
a mariner or for the service of the vessel, but 
that he was employed on the part of the mas- 
ter solely, for his individual comfort or ne- 
cessity, and that the owners are not charge- 
able upon his engagements. The testimony 
is very explicit to show, that when the libel- 
lant went out to Mogadore, it was in ng re- 
spect in the character of a seaman. Captain 
Huggett's evidence puts it beyond doubt, that 
the libellant was regarded merely as a pas- 
senger, to be returned gratuitously in that 
way to his native country. There was no 
agreement of the master to send him home, 
except upon the chance of the vessel's going 
to Elmina. It was a contingency in contem- 
plation, but the voyage was a trading one, 
liable, from its nature, to terminate long be- 
fore reaching that place. It did terminate, 
in the course of its ordinary prosecution, two 
or three thousand miles from Elmina. The 
return of the libellant with the vessel to the 
home port was, accordingly, necessary to his 
preservation from a state of slavery, to which 
he would have been subjected if he had been 
left at Mogadore. 

So far as the proofs disclose, the motives 
of the respondents, their treatment of the 
libellant in this country, and the measures 
taken by them to procure his return to Af- 
rica, were dictated by sentiments of liberal 
and commendable kindness. He was brought 
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to this country without their assent or 
knowledge, but in a vessel owned by some 
of them, and through the agency of their mas- 
ter. Death had since put it out of his pow- 
er to fulfil towards this man the purposes 
upon which he was brought across the ocean; 
and the respondents seem throughout to have 
acted with a marked anxiety to execute in 
full all that the master had contemplated. 
They twice procm-ed for him a free passage 
home in vessels belonging to others. They 
disbursed for his support and clothing here 
from fifty to eighty dollars, and, at the last, of- 
fered to conti-ibute an additional ten dollars 
towards getting him off, if his friends could 
obtain a passage for him in a colonization 
vessel. It has been thought better to resort to 
a .^uit as a means of compelling the respond- 
ents to do more. But I am constrained to say, 
tliat no action could well be brought more bald 
of legal or equitable support. 

The occasion seems further to require, that I 
should observe, that suits of this character 
ought never to be instituted in the name of the 
party, without the direct authorization of the 
court. This ignorant savage, who cannot com- 
municate at all in our langutge, is made to at- 
test, under oath, to a series of allegations and 
statements, which, so far as his conscious- 
ness is concerned, he is scarcely more capa- 
ble of making than any other individual of 
his tribe remaining in Africa. According to 
the testimony of some of the witnesses who 
know him best, he can hardly be made to 
comprehend the simplest facts occurring be- 
fore his senses. How, then, is he advisedly 
to frame a deposition which, under the sanc- 
tion of an oath, shall enlighten the court as 
to his rights? No such person should appear 
but under the guardianship of a committee, 
a prochein ami, or a trustee, that the court 
may see that its process is employed by some 
intelligent and responsible party. 

I shall decree that the libel be dismissed, 
and with costs, as a necessary consequence, 
although the latter part of the order must, of 
course, be ineflticacious and nugatory. 
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Case No. 13,618. 

SUN MUT. INS. CO. et al. v. MeDOUGAL. 

[N. Y. Times, Feb. 11, 1864.] 

District Court, S. D. New York. 

Arbest in Civil Suit — Second Abbest in Dif- 
ferent State. 
[One arrested in a civil suit, and going to an- 
other state in virtual custody of his bail, may 
there be arrested in another civil suit, if his 
bail voluntarily relinquish all claim to his deten- 
tion.] 

[This was a libel by the Sun Mutual In- 
surance Company and others against Mc- 
Dougal.] 

This was a motion to discharge the defend- 
ant from arrest. The libel alleged that the 
libellants were tasurers on the cargo of the 
schooner Jessie, of which vessel the defend- 
ant was master; that the vessel was wreck- 
ed in August last on one of the Bahamas; 
and that the property saved was sold by the 
defendant, and the proceeds amounted to 
$5,154 59; and that he refused to pay it over 
to the libellants, who were entitled to it, 
but had fraudulently appropriated it On 
this libel the defendant was arrested and held 
to bail in §8,000. The defendant, on an af- 
fidavit denying any misappropriation of the 
funds, and alleging that there were claims 
for salvage and expenses on the proceeds of 
the property, and that he had left them in 
the hands of an agent in the Bahamas to 
await the settlement of the claims, and that 
he had been arrested in Boston by a de- 
tective and brought here against his will, 
moved to be discharged from arrest. The 
libellants read affidavits to show that he 
was arrested in Boston in another suit 
brought by one of the owners of the cargo 
against him, and that he voluntarily came 
on here in custody of his bail in that suit, 
to arrange the matter. 

Mr. Fessenden, for libelants. 
Mr. Averill, for respondent. 

HELD BY THE COURT:' That nothing is 
shown in the case preventing the libellants 
from arresting the defendant in this suit, 
if he was virtually at the same time in cus- 
tody of his bail on another civil action, such 
bail having voluntarily relinquished all claim 
to his detention. Motion therefore denied, 
without costs. 
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Case No. 13,619. 

The SUNNYSIDE. 

[5 Ben. 162.] 3 

District Court, E. D. New "S^ork. May, 1871. 

Costs— Witness' Fees. 
A witness, subpoenaed at the place of trial 
on the day on which he is required by the sub- 
poena to attend in court, is not entitled to travel 
fees to and from his place of residence. If not 
so subpoenaed, he is entitled to such travel fee. 

In admiralty. 

BENEDICT, District Judge. The only 
question raised by the appeal, which is taken 
from the clerk's taxation of costs, is whether 
the amount paid the witnesses was a neces- 
sary payment in order to compel their attend- 
ance. 

This question cannot be determined upon 
the affidavits, as there is an omission to state 
when and where the witnesses were sub- 
poenaed. The affidavit may be amended, 
however, and the bill thereupon retaxed by 
the clerk, who will allow the sums actually 
paid each witness as travel fee, at the rate 
of five cents per mile from his place of resi- 
dence and five cents per mile for returning 
thereto, and not exceeding one hundred miles, 
unless it appears that the witness was sub- 
poenaed at the place of trial on the day on 
which he was required by the subpoena to at- 
tend in court. A witness, so subpoenaed, is 
not entitled to receive a travel fee for com- 
ing to the court. 



Case No. 13,620. ' 

The SUNNYSIDE. 

[1 Brown, Adm, 227; 6 Am. Law T. Rep. 277; 

14 Int. Rev. Rec. 103; 3 Chi. Leg. 

News, 330.] i 

Circuit Court, E. D. Michigan, April, 1873.2 

CoLLisioir — Resfonsibilitv of Vessel at Rest 
Exhibiting Colored Lights — Lookout — ^Dutt 
of Master as to Lights — Announcement by 
Lookout — Duty to Reannodnce Lights. 

1. A tug lying in the open lake, waiting for 
a tow, and exhibiting colored lights, is held to 
the responsibility of a steamer under way. 

2. Where a steamer in the open sea, at rest 
directly in the path of a sailing vessel, exhibit- 
ed colored lights, as if she were under way, and 
the latter was guilty of no negligence in not 
discovering the false indication of the lights 
in time to avoid a collision, she was held fault- 
less in keeping her course, although the steam- 
er was sunk by the collision. 

[Cited in The Free State, Case No. 5,090.] 

3. When a light has once been announced to 
the officer in charge of a vessel obliged, under 
the rules, to keep her course, and he has care- 
fully observed its character, bearing, and 
course, and all apparent conditions indicate ab- 

3 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission. 
14 Int. Rev. Rec. 103, and 3 Chi. Leg. News, 
330, contain only partial reports.] 

2 [Reversed in 91 U. S. 208.] 
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solute safety if the law is complied with, he 

may leave the future watching of such a light 

to an experienced lookout, in confidence that 

the vessel beai-ing it will be guilty of no gross 

. negligence. Especially may he return to his 

other necessary duties midships. 

[Cited in Meyers Excursion & Nav. Co. v. 

The Emma Kate Ross, 41 Fed. 28.] 

4. If any circumstances suggest danger, or a 
departure from the ordinary rules by the other 
vessel, then the duty of greater watchfulness 
is imposed upon the master, and he would not 
be authorized to leave to an unassisted lookout 
the duty of determining when a reannounce- 
ment of the light was necessary. 

5. If, in these circumstances, the duty ' of 
watching a light has been fairly performed, the 
court should not severely criticise the best ex- 
ercise of an officer's judgment, although be- 
lieved to be erroneous. Especially should it not 
be deemed a fault when the conduct of the otli- 
er ship has been gross and unwarrantable. 

6. Where the libellant has been guilty of gross 
fault, and that of the respondent is in any de- 
gree doubtful, a decree for division of dam- 
ages should not be rendered. 

[Cited in The Athabasca, 45 Fed. 655.] 

7. It is iiot the duty of a lookout to rean- 
nounce a light, unless some new conditions oc- 
cur which an intelligent officer of the deck 
would not anticipate, and in reference to which 
some new order would be given. In this case, 
the continuous bearing of the tug, which indi- 
cated her to be at rest instead of under way, 
did not present such conditions, as the fact 
was common, and did cot suggest the slightest 
danger or difficulty. 

8. Where the original libel set up a grossly 
false case, and an attempt has been made to 
support it by inherently incredible proof; al- 
though an amendment has been allowed in the 
court below, alleging a right of recovery upon 
wholly different grounds, these facts may right- 
ly be looked to on appeal, in denying relief by a 
division Of damages, in favor of a libellant 
who thus concealed his own wrong, and sought 
a recovery in full from the respondent. 

Libel and cross libel for collision. The col- 
lision occurred on Lake Huron, some Ave or 
six miles from, and a little above the port of 
Lexington, in the state of Michigan, at about 
three o'clock in the morning of the 14th day 
of June, 1SG9. The night Tvas clear, and al- 
though it was not yet daylight, the morning 
had dawned, and a vessel could be seen from 
one and a half to two miles distant. The 
wind was southwest. The tug was then, and 
for several hours previously had been waiting 
for a tow. She had her bright and colored 
lights burning; and although her steam was 
up, her machinery was not in motion, and 
she was lying entirely still, except that she 
was drifting before the wind in a northeast- 
erly direction, at the rate of from one to two 
miles per hour. At the time of the collision 
she was heading eastwardly, or as some of 
the witnesses say, east by north half north. 
The bark was on a voyage from Erie to Chi- 
cago with a cargo of coal, and at the time of 
the collision was, and for some time pre- 
viously had been sailing on a course north 
half west. She had all sails set, and was 
moving through the water at the rate of 
about nine miles per hour. The bark struck 
the tug while the latter was lying as above 



described, hitting her just forward of the 
pilot-house, at about right angles, or perhaps 
angling a very little forward, crushing in her 
timbers, and causing her to sink in about 15 
minutes. The fault charged in the libel 
against the bark was a sudden change of 
course when in dangerous proximity to the 
tug, thereby causing the collision. 

The defense set up by the answer for the 
bark, and the faults charged against the tug 
by the ansv/er and cross libel, were: (1) 
The change of course alleged against the bark 
is denied. (2) It is denied that the tug's offi- 
cers and men were properly stationed and 
attentive to their duties, and the contrary is 
charged. (3)' It is charged that the tug lay 
where she did, directly in the path of ves- 
sels, without proper lights, with no lookout 
or officer on deck, a mere obstruction to navi- 
gation. (4) "That, about 3 o'clock, the bark, 
heading as above, with all sail set, was pro- 
ceeding on her course a few miles ofE Lex- 
ington, in the usual frequented track of ves- 
sels; a bright and green light was discovered 
a little over the port bow, indicating a steam- 
boat standing to the eastward; that said bark 
was kept steadily on her course until a colli- 
sion was inevitable, when the helm of the 
bark was ordered hard up, to ease the blow, 
if possible, but before said order could take 
effect the bark and tug collided." 

The evidence showed that the lights of the 
tug were seen from the bark, as above stated, 
when one and a half to two miles distant. 
Upon the trial it was claimed hy the respond- 
ent that the allegation of the libel, with re- 
gard to a change of course on the part of the 
bark, was not sustained by a preponderance 
of testimony; but it was insisted by libellant 
that, even if this were so, she had been guilty 
of other faults contributing to the collision; 
and permission was given to amend the libel 
by inserting the following averment: "That 
said tug was then lying motionless upon the 
water, and out of the track of vessels going 
up and down the lake; that, as your libellant 
is informed and believes, no proper lookout 
was kept upon the said bark; and that the 
said collision was occasioned by the failure of 
the officers and crew of said bark to see said 
tug, to discover that she was not in motion, 
and to take steps to avoid her." 

The following opinion was delivered by the 
district court: 

"The only fault attributed to the bark by 
the original libel, viz., a change of course, is 
not sustained by the proofs, but on the con- 
trary it clearly appears that the bark kept 
her course without any variation up to the 
moment of collision. If the trial had been 
confined to this one allegation of fault, the 
libel should clearly be dismissed. But such 
is not the case. A large portion of the testi- 
mony, admitted without objection, relates to 
other questions of fault on the part of the 
bark, and of excuse on the part of the tug, 
than those set up in the libel, and the case 
was reall3' tried and submitted upon those 
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other questions. I had no doubt the case had 
been as fully and fairly tried, and could be as 
satisfactorily disposed of as it could be if the 
original libel were dismissed and a new one 
filed, covering the case more fully as made 
by the testimony. The court, therefore, in 
the exercise of that broad discretion possessed 
by it, allowed the libel to be amended, and 
will dispose of the case upon the merits as 
really presented and submitted at the hear- 
ing. [The Syracuse] 12 WaU. [79 U. S.] 167. 
It is clear to my mind that gross faults are 
nttributable to both vessels. 

"First. As to the tug. The tug, showing as 
she did, the lights of a steam vessel in mo- 
tion, must be held to the responsibilities and 
duties of such vessel. By article 15 of the 
collision act of 1864 [13 Stat. 60], it was the 
duty of the tug to keep out of the way of the 
bark, provided the bark kept her course, as 
was her duty under article 18. The bark, as 
we have seen, did keep her course. There- 
fore, the tug is clearly in fault in not keep- 
ing out of the way of the bark, unless the ex- 
cuses set up for her, or some of them, are 
tenable. The excuses set up. It is contend- 
ed on behalf of the tug, that she had a right 
to lie where she was lying, in wait for a tow, 
and that it was customary for tugs to do so. 
The tug undoubtedly had the right claimed; 
but while exercising that right she .had no 
Tight to exhibit the lights of a steam vessel 
in motion, and thereby mislead other vessels 
as to her status and intentions. If she would 
exercise that right in the night time in such 
a manner as to exempt herself from the duty 
imposed by article 15, she must do so at an- 
chor, and with her anchor light up. It is also 
contended on behalf of the tug that some por- 
tions of her engine or machinery were par- 
tially disabled, in consequence of which she 
could not get under motion readily when ly- 
ing still. This excuse is clearly untenable, 
because, first, it appears that no efiEort what- 
ever was made to put her in motion; and, 
second, it does not appear but that there had 
been ample opportunity for repairs since the 
disability was known to exist. The tug, then, 
was clearly in fault in not keeping out of the 
way of the bark. 

"Second. As to the bark. The duty of a 
steam vessel to keep out of the way of a 
sailing vessel, and of the latter to keep her 
course, does not excuse the sailing vessel 
from the observance of ordinary care in her 
navigation, nor from the use of such means 
as may lie in her power to avoid a collision 
in case of immediate danger, even though 
that danger may have been made imminent 
by a non-observance of duty on the part 
of the steam vessel. Such I understand to 
be the effect of article 19, which is as fol- 
lows: 'In obeying and construing these 
rules, due regard must be had to all dan- 
gers of navigation, and due regard must also 
be had to any special circumstances which 
may exist in any particular case rendering 
a departure from the above rules necessary 



in order to avoid immediate danger.' That 
is to say, these rules are made expressly for 
preventing collisions. Now, if under 'any 
special circumstances which may exist in 
any particular case,' it is necessary to de- 
part from these rules in order to accomplish 
the very object the rules are intended to ac- 
complish, then it is just as much the duty 
of a vessel to depart from the rules, as it is 
under other circumstances to adhere to them. 
It will not do to say that because one ves- 
sel shall fail to do its duty, the other is 
thereby licensed to run her down and de- 
stroy her when such a result may be avoid- 
ed by the exercise of ordinary care and pre- 
caution. And yet in order to exonerate the 
Sunnyside from blame in this case we must 
adopt that theory. The bright and green 
lights of the tug were seen and reported by 
the lookout on the Sunnyside when one and 
a half to two miles distant. The lights were 
seen a little over the port bow of the bark, 
and clearly indicated a steam vessel headed 
to the eastward and across the bows of the 
bark. When the tug's lights were reported 
by the lookout, the mate then in charge of 
the navigation of the bark came forward and 
looked at the tug's lights, and said to the 
lookout he 'supposed it was a steamer, and 
guessed she would take care of herself.' 
The mate then went aft to watch some lights 
there were to leeward, and paid no further 
attention to the tug's lights; and from this 
time the tug's lights were not reported, nor 
was any watch kept, or any notice whatever 
taken of them on board the bark until the 
lookout saw tne tug right under the bows of 
the bark, and a collision was inevitable. Or- 
dinary care and precaution require that when 
a light is once seen in circumstances to in- 
volve risk of collision, close watch must be 
kept of such light until it is safely passed. 
See article 20, Collision Act April 29, 1864; 
1 Pars. Shipp. & Adm. 595, note 3; The Gray 
Eagle, 9 Wall.. [76 U. S.] 505;. The Havre 
[Case No. e;232]; The Maria Martin, 12 Wall. 
[79 U. S.] 31, 47. 

"The lights of the tug, as we .have seen, 
were made from the bark when from one 
and a half to two miles distant. The bark 
was moving through the water at the rate 
of nine miles per hour, at which rate she 
must have been from ten to fourteen min- 
utes reaching the tug after her lights were 
first seen from the bark. There could have 
been no difficulty, by the exercise of the com- 
monest care and precaution on board the 
bark, in determining that the tug was not 
in motion, but was slowly drifting right up 
into the course of the bark, where a col- 
lision must be inevitable unless the bark 
herself did something to avoid it. Neither 
was there any difficulty in the way of the 
bark avoiding a collision, and if ordinary 
care and precaution had been exercised, she 
would no doubt have done so. Because that 
care and precaution were not exercised, the 
presumption is that the bark was in faiilt. 
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and that such fault contributed to the col- 
lision; and, such presumption not being re- 
butted, she must stand her fair proportion 
of the loss occasioned by it. [Williamson v. 
Barrett] 13 How. [54 U. S.] 108; [The Ari- 
adne] 13 Wall. [80 U. S.] 475, 478. 

"The tug and the bark were therefore both 
in fault, and the damages sustained by both 
on account of the collision must be equally 
divided between them. Decree dividing dam- 
ages." 3 

From this decree an appeal was taken by 
the owner of the bark. 

H. B. Brown and W. A. Moore, for the 
libellant and appellee. 

The evidence clearly shows that the look- 
out upon the bark, after making the tug's 
light at a distance of 1% miles and nearly 
dead ahead, turned to look for other lights, 
and paid no further attention to the tug until 
he saw her directly under his jib-boom. It 
is hardly necessary to cite authorities to the 
proposition that the want of a proper lookout 
is a fault of the grossest description, and in 
case of doubt, every presumption is in favor 
of the proposition that it contributed to the 
collision. Prom the multitude of cases, the 
following are cited: 1 Pars. Shipp. & Adm. 
577; The '^^''ings of the Morning [Case No. 
17,872]; The Emily [Id. 4,453]; The Blossom 
[Id. 1,5G4]; Goslee v. Shute, 18 How. [59 U. 
S.] 463; Whitridge v. Dill, 23 How. [64 U. 
S.] 448. There must not only be a proper 
lookout, but he must actually perform his 
duty. The John Fraser, 21 How. [62 U. S.] 
184, 195; The Vianna [Swab. 405]; 1 Pars. 
Shipp, & Adm. 577, note; The Genesee 
Chief, 12 How. [53 U. S.] 443. Though a sail- 
ing vessel, meeting a steamer, is bound, in 
general, to keep her course, she has not nec- 
essarily discharged her whole duty by so do- 
ing. She is bound to watch a steamer's 
lights as much as those of a sailing vessel, 
and to prevent a collision if she can. The 
tug may be disabled or unable to move, and 
still not in fault for exhibiting colored lights 
(The Esk, L. K. 2 Adm. & Ecc. 350; The 
George Arkle, Lush. 382), a white light be- 
ing proper only when a vessel is actually 
holden by hor anchor. She may be in actual 
violation of a rule of navigation in not keep- 
ing out of the way, but, certainly, that does 
not authorize a sailing vessel to run her 
down. Other "special circumstances" may 
exist, requiring a departure from the general 
rule, and under article 19 of the sailing 
rules, the vessel is bound to provide against 
such emergencies. By article 20, nothing can 
exonei-ate for "the neglect of any precaution 
which may be required by the ordinary prac- 
tice of seamen, or by the special circumstan- 
ces of the case." 1 Pai-s. Shipp. & Adm. 580, 

3 [A reference was had to a master, and ex- 
ceptions filed to his report were overrruled, and 
a final decree entered for the libellant for S4- 

l?^'^^' JPJ^f^^^^ ^^''^^ costs of the suit. Case 
jSo. 13,621.] 
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595; The Hope, 1 W. Rob. Adm, 157; The 
Cornelius O. Yanderbilt [Case No. 3,235]; 
The New Champion [Id. 10,148]; The New 
Jersey [Id. 10,161]. 

It is evident if the lookout had watched 
the tug's light carefully, he would quickly 
have discovered she was at rest; as her mo- 
tion, if she had been moving, would have 
been directly across his course; and this 
he admits— it would then have been his duty 
to call the mate's attention to the fact, and 
that of the mate to hail her or otherwise at- 
tract her notice, and failing to do this, to- 
starboard his helm a point and pass under 
her stern after, he had approached so near 
that it had become apparent that an im- 
mediate change must be made to avoid a col- 
lision. He would have no right then to as- 
sume that the tug would back to get out of 
his way. The position taken by claimant is^ 
based upon the theory that a sailing vessel 
encountering a steamer, has but a single 
duty to perform, and that she may dash 
blindly on her course, treating the steamer, 
what she is averred in the cross-libel in this 
case to be, a simple "obstruction to naviga- 
tion." There are three cases which cover this, 
completely: The A. Denike, reported in 1 
Pars. Shipp, & Adm. 595, note 3 (U. S. Cir. 
Ct. Mass.), where the similarity is positively 
striking: even the same expression was used 
by the pilot; The Gray Eagle, 9 Wall. [7(> 
U. S.] 505, where the proposition is distinctly 
laid down that it is the duty of a lookout to 
watch a light until all danger is past; that 
because a white light usually indicates a 
vessel at anchor, it need not always do so, 
and that the fault of one vessel does not 
authorize another to run recklessly over her; 
The Havre [supra], where the same proposi- 
tion was substantially repeated. See, es- 
pecially, remarks of court on page 303. See,, 
also, The Wings of the Morning [supra]; 
The Ariadne, 13 Wall. [SO U. S.] 475. In the 
case of The Hope, 1 W. Rob. Adm. 157, it 
was held, by the high court of admiralty,, 
that no vessel shall unnecessarily incur the 
probability of a collision by a pertinacious 
adherence to the strict rules of navigatio:i. 
In the following cases it was held that the 
fact that one vessel is in fault will not jus- 
tify another in the infliction of an injury 
which could have been avoided by the ob- 
servance of proper skill and care: Mills v. 
The Nathaniel Holmes [Case No. 9,613]; 
Western Ins. Co. v. The Goody Friends [Id! 
17,436]. The rule is equally well settled in 
the common-law courts, that a party is not 
to east himself upon an obstruction which 
has been made by the fault of another, and 
avail himself of it if he does not himself use 
common and ordinary caution. The fact that 
a person is riding on the wrong side of the 
road will not authorize another to ride 
against him. Butterfield v. Forrester, 11 
East, 60; Bridge v. Grand Junction R. Co.. 
3 Mees. & W. 245; Gough v. Bryan, 2 Mees, 
& W. 770; Munroe v. Leach, 7 Mete. [Mass.J 
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274; Farwell v. Boston & W. R. Co., 4 Mete. 
[Mass.] 49; Ang. & D. Highw. § 345; Shear. 
& R. Neg. § 33, note 2. We cheerfully accede 
to the doctrine that where a fault is proven 
it will he presumed to he the cause of the 
collision, hut insist it has no application 
where a contributory fault is clearly shown. 
1 Pars. Shipp. & Adm. 580, 593; Williamson 
V- Barrett, 13 How. [54 TJ. S.] 101. 

P. H, Canfield and G, V. N. Lothrop, for 
the claimant and cross-libellant. 

No case can he found where a sailing ves- 
sel has kept her course and been condemned 
for a collision with a steamer, where the lat- 
ter exhibited the' lights of a vessel in mo- 
tion. The allegation of a change of course 
on the part of the bark, was not insisted up- 
on at the argument. The tug was at rest 
while displaying the signal lights of a ves- 
sel in motion, and the presumption is that 
this contributed to the collision. Waring v. 
Clark, 5 How. [46 U. S.] 465; The Esk, L.. 
R. 2 Adm, & Ecc. 350; The Continental 
[Case No. 3,141], Taylor v. Harwood [Id. 
13,794]; The Scotia [Id. 12,513]. By lying 
practically at anchor in the pathway of ves- 
sels, exhibiting the lights of a steamer under 
way, yet making no effort to avoid the bark 
which she had deceived as to her true charac- 
ter and condition, she was guilty of a posi- 
tive and willful violation of 'law. All doubts 
should be resolved against her. The rules 
prescribed by the collision act should be rig- 
orously enforced. St John v. Paine, 10 
How. [51 U. S.] 557; Crocket v. Newton, 18 
How. [59^ U. S.] 583: Steamship Co. v. Rum- 
ball, 21 How. [62 TT. s.] 385; The Carroll, 8 
Wall. [75 TJ. S.3 305; The Johnson, 9 Wall. 
[76 V. S.] 146; The Failnie, 11 Wall. [78 U. 
S.] 238. It was the duty of the bark to keep 
her course. The tug had the right to lie 
Btill till there was danger of collision, and 
it is conceded that up to this time the bark 
was not in fault for keeping her course. But 
it is only at this point that the rules them- 
selves apply. They require the bark, after 
there is probability of collision, to keep her 
course. Had she failed to do so she would 
have been a wrong-doer. The Potomac, 8 
Wall. [75 U. S.] 592; Bentley v. Coyne, 4 
Wall. [71 U. S.] 512; Baker v. City of New 
York [Case No. 765]; Wakefield v. The Gov- 
ernor [Id. 17,049]; Haney v. The Louisiana 
[Id. 6,021]; The Corsica [Id. 3,256]; S. C. 
9 Wall. [70 TJ. S.] 630; The William Young 
[Case No. 17,760]; The Oregon v. Rocca, 18 
How. [59 U. S.] 572; Crocket v. Newton, Id. 
581; The Northern Indiana [Case No. 10,- 
320]; The demerit [Id. 2,879]; The R. B. 
Forbes [Id. 11,598]; The Western Metropo- 
lis [Id. 17,441]; The Test, 5 Notes of Cas. 
276; The George, 2 W. Rob. Adm. 386; The 
Vivid, 7 Notes of Cas. 127; The Superior, 6 
Notes of Cas. 607. There was no want of a 
proper lookout upon the bark. He. was- an 
experienced sailor, properly stationed. He 
reported the light to the officer, who came 
23FED.CAS — 27 



forward and looked at it A proper con- 
struction of his testimony shows that it is 
not true, as argued, that he paid no further 
attention to the light till the collision was 
inevitable. He says the bark kept straight 
on her course, and he saw no change in the 
tug's lights; and at the time of the collision 
he saw the same lights he had seen from the 
first. But even if the lookout was insuffi- 
cient, it did not contribute to the collision, 
as it would still have been the duty of the 
bark to keep her course. The Fannie, 11 
Wall. [78 U. S.] 238, The Europa, 2 Eng, 
Law & Bq. 557; The City of Paris [Case No, 
2,765]; The Hansa [Id. 6,038]. 

The libellant fails to show that the of- 
ficers of the bark could have ascertained by 
the exercise of ordinary care that the tug 
would not get out ol the way, and that a 
change of course was necessary. They had a 
right to presume the tug would obey the 
law, and not violate it. Williamson v. Bar- 
rett, 13 How. [54 U. S.] 101; The Clement 
[supra]. If there are any doubts they must 
be resolved against the tug. Wheeler v. The 
Eastern State [Case No. 17.494]; Strout v. 
Foster, 1 How. [42 TJ. S.] 89; Halderman 
V. Beckwith [Case No. 5,907]; The .Dela^ 
ware v. The Osprey [Id. 3,763] ; The Ariadne 
[Id. 525]; The Test, 5 Notes of Cas. 276; 
The Grace Girdler, 7 Wall. [74 TJ. S.] 203. 
Admitting the bark might have been man- 
aged more wisely, her master was guilty only 
of an error in judgment, not of a fault. The 
Delaware v. The Osprey [supra]; The Gen- 
esee Chief, 12 How. [53 TJ. S.] 268; The 
Scotia [supra]; The Gmce Girdler, 7 Wall. 
[74 U. S.] 203; The City of Paris, 9 Wall. 
[76 U- S.] 638; The Carroll, 8 Wall. [75 U. 
S.] 305; The Favorita [Case No. 4,695]. The 
tug, having been guilty of such gross fault, 
is not entitled to recover, even though the 
bark was not managed, with all that care 
which the law requires. The Wm. Young 
[supra]; The Catherine of Dover, 2 Hagg. 
Adm, 145; Ward v. The Fashion [Case No. 
17,154]. The tug, having been guilty of a 
positive violation of law. all doubts are to 
be resolved against her, and the burden is 
upon her to show that the accident would 
have happened if she had performed her 
duty. The Pennsylvania [Id. 10.950]; The 
Comet [Id. 3,051]; The Continental [Id. 3,141]; 
The Favorita [supra]; Taylor v. Harwood 
[supra]; Saltonstall v. Stockton [Case No. 
12,271]; The Ariadne, 13 Wall. [80 TJ. S.] 
479. The cases of The A. Denike and Gray 
Eagle are the only ones which tend to sup- 
poii: the theory of the tug. 

EMMONS, Circuit Judge. The tug Good- 
now was lying for a tow in Lake Huron, in 
the vicinity of the head of St. Clair river, ih 
conformity with a well known usage. It was 
about 3 a. m., and although still dark, her 
hull could be seen in timei;o avoid her, had it 
been known she wa. without a lookout, and 
would not hei-self discover approaching ships. 
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so as to perform bei duty and move out of 
the way. All liei- lights were brightly burn- 
ing, -with steam up, ready at any moment to 
move. A great number of vessels were in 
the vicinity. She was drifting before the 
wind, about two miles an hour, with her head 
to the eastward, so as to display to the Sun- 
ny side, which was ajuproaching from the 
southward, her white and green lights. 
These were seen by the latter nearly ahead, 
hut, we infer, somewhat over the larboard 
bow, long before the collision, and, by the 
experienced lookout, announced to the master 
in charge. He came forward, observed them, 
and remarked they were on a steamer, and 
that she "wa^ all right." He soon went fur- 
ther aft, to his more common station mid- 
ships, where he could walk from side to side, 
in the observance of other lights, and where 
he could from time to time approach the 
compass, and issue orders at the wheel. The 
Sunnyside's speed was about nine miles an 
hour. The lookout observed the continuous 
bearing of the tug, which indicated she was 
not under way and lay nearly in his path. It 
was not un^-il they approached the immediate 
vicinity of the tug that the lookout, having 
Itad his attentioj turned in other directions 
by different lights discovered that they were 
in danger' us proximity. He then hastily an- 
nounced the fact to the master. The latter 
at once gave orders to starboard, but too late 
to avoid the disaster which sank the tug. 
Upon these facts it is claimed the bark was 
to blame for not starboarding earlier. With 
some d-jubt. and after much hesitation, we 
hold the Sunnyside to be without fault, be- 
lieving thai. In thti circumstances, she was 
warranted in keeping her course. In arriv- 
ing at this conc'asion, we are in some de- 
gree influenced by the wholly inexcusable 
and exceptiODLily gross character of the 
Goodnow's fault The nature of the original 
libel and the untruthful and now abandoned 
proof to support it, we hold as legitimate 
subjects of consideration in denying a rem- 
edy. 

In order to appreciate the chai-acter of the 
misrepresentation in the original libel and 
I>roofs, it must be borne ic mind that it is 
now conceded the Sunnyside was at no time 
over the tug's quarter, or in any direction 
where by any possibility she could be suppos- 
ed to be there. Without atterapting literal 
accuracy, substantially the original libel alleg- 
ed that, while the tug was Ij'ing as already 
indicated, the Sunnyside ^^ as made over their 
starboard quarter, and so far astern that 
there would have been a broad berth be- 
tween them, as she passed, of nearly half a 
mile. That, instead of keeping her course 
under the rule, she suddenly ported and ran 
down the Goodnow. No confession of fault 
was made; but a cube stated, having in no 
one of its features the most distant resem- 
blance to the facts as they are now conceded 
at the bar, and contained in the amended li- 
bel. The owner of the tug was on board, and 



the libel necessarilj framed from his and his 
officers' statements This false ease was 
sought to be supported by testimony so in- 
herently absurd and so undeniably untrue, 
that it is unworthy ot criticism. In all this 
there is much which, unexplained, is so high- 
ly unconscientious as to merit censure, and 
essentially affect the right to relief. The 
Mabej and Cooper, x4 Wall. [81 U. S.J 20o. 
No question as to the circumstances in which 
the amendment was made has been raised 
here. That no person on board the tug saw 
the lights of the Sunnyside until just as the 
collision occurred, is conceded. If they did 
see them, their f\ult is only the more extraor- 
dinary. The amended libel charges four 
faults upon the bark: that she had not a 
propel lookout; that she did not see the tug; 
that she did not perceive that the tug was 
not in motion. These imputations are con- 
clusively negatived by the testimony. The 
fourth is a vague generality, giving no en- 
lightenment to respondent, and is such as we 
would, upon exception, hold not to be the sub- 
ject of proof. The officer in charge having 
once observed the light, had full authority to 
act upon the assumption that the steamer 
would avoid him. We hold, if a light is an- 
nounced to the officer in charge of a vessel, 
obliged under the rules to keep her course, 
and from full observation, the unambiguous 
apparent conditions in reference to wind, at- 
mosphere, course, distance and character of 
the vessel, all indicate absolute safety if the 
law of the road is complied with, he may 
leave the future watching of such a light to 
an experienced lookout. It will not be a fault 
that he does not himself remain with the lat- 
ter and participate in his observation. He 
may return to his post further aft, to his gen- 
eral duties in the ship, and especially, if other 
lights are ofC abeam and over the quarters, 
give his attention to them, and in all cases 
frequently to his compass and his own course. 
The application of the principle to ships 
whose duty it is tc a old others, requires 
only a more close criticism of the circum- 
stances, and more frequently demands long- 
er and continuous observation by the master. 
If, from such observation, any ciretlmstan- 
ces known, or which with ordinary diligence 
might be known, indicate a departure from 
the rules by the approaching ship, or would 
suggest danger of collision, from any cause, 
to an intelligent seamar, the duty of care- 
ful and continuous watchfulness is imposed 
upon the master He would have no right in 
such a case to leive to the lookout the diffi- 
cult duty of deciding when, on account of in- 
creasing hazard, he should again announce 
the light. When, in these latter circumstan- 
ces, the officer has exercised his best judg- 
ment, and kept his course, or, waiting until 
the peril was great, has departed from the 
general rule, the court should not reverse his 
judgment, unless the error has been gross 
and unpardonable It is not the duty of a 
lookout to reannounce a light, unless some 
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new conditions occur, whicli an intelligent of- 
iicer of the deck -would not anticipate, from 
the first observation made, and in reference 
to which it is in .^ome degree probable a new 
order would be given. 

These general principles, we think, will 
receive a ready common assent We apply 
them here as follows: That the master per- 
formed his duty by remaining aft, where 
he could not see the danger, we have al- 
ready sufficiently said. We think it equally 
clear that the lookout did his. An unneces- 
sary argument Was made to show that he 
might, from her continuous bearing, perceive 
tliat the tug was at rest. This seaman frank- 
ly swears he did so perceive it, and the fact 
is too apparent for discussion. But it indi- 
cated nothing in the least unusual, and im- 
posed no duty upon the lookout of rean- 
nouneement. Certainly when not at a dis- 
tance, because the custom is as common as 
the trips of the sail craft for which they lay 
in wait. Nor was a near approach with the 
same condition any more alarming. It is a 
common practice for these vessels to wait 
before they move for the close proximity of 
those which approach them. As a class, 
they are small vessels, with powerful en- 
gines, and are both started and backed with 
the utmost rapidity. From the nature of 
their avocations they acquire an extraor- 
dinary dexterity in avoiding vessels dose 
aboard, and consequently, beyond all others, 
risk nearness of approach. If this one had 
not the characteristics of her class, it but 
adds another reason why assuming their at- 
titude and proclaiming that she bad, relief 
.'^.hould be denied. Out of many thousands 
of instances where similar vessels have lain 
in the same way, not one in the whole his- 
tory of navigation is known to have failed 
in the performance of her duty. The look- 
out had a right to repose, therefore, not only 
upon the statutes of the country,' but upon 
tlie peculiar power and long practice of this 
class of ships to perform in just their cir- 
fumstances the duty which they impose. It 
was in the night, when no eye can measure 
the distance to a light, or the hull of a ship 
of unknown size, so as to discover the dif- 
ference between two, four and six hundred 
I'eet. The tug was already moving two miles 
an hour before the wind. The bark was go- 
ing nine, with her bows alternately elevated 
and depressed, and swayed to the right and 
left as she rose and fell with the waves. 
These conditions rendered an immediate dis- 
covery of the precise moment when the tug, 
by a few turns of her wheel, should move 
slightly ahead or astern, as she should elect, 
utterly impossible. If life depended upon it, 
it could not be done. She would have to 
pass several times the distance necessary to 
avoid the bark before her movement could 
be perceived by the lookout. 

He, too, was engaged in watching for oth- 
er lights, in entii-e confidence that this one 
would move out of his way, and would not, 



upon the most familiar principles, give it 
any particular attention. That he would 
from time to time see it, is certain, because 
it lay in plain sight before him, and he con- 
cedes he did observe its continuous bearing. 
But it is equally certain, if he was actuated 
by the motives of ordinary men, he would 
not, as he states, particularly notice it until 
some new and extraordinary predicaments 
suggested that it was not likely to obey the 
laws which so many hundreds before had 
obeyed in like situations. Add to these con- 
ditions the rule of law, that if the bark 
changed her course at all in advance of real 
danger, she would be condemned for the 
fault, and we have presented predicaments 
in which it seems to us little less than a 
cruel misapplication of rules to hold the 
vessel liable because the lookout did not de- 
cide the precise moment at which he crossed 
the line of safety. We asked in vain from 
the learned and experienced counsel in this 
ease a diagram designating In time and dis- 
tance the point at which the lookout should 
have reannounced the light. None such has 
been furnished. We apprehend it would be 
difficult to draw one which would stand the 
criticism of an expert 

In a case where the fautt of the libellant 
is excessively gross, where the bark has 
kept her course in accordance with the law, 
where her officers ..and . lookout are proved 
to be of the very- highest character, and 
where, to say the least their conduct has 
been all which in ninety-nine cases in the 
hundred can be secured, we should deem it 
most impolitic for the safety of navigation, 
a discouragement to the performance of duty 
by good seamen, to set up in court, for the 
benefit of those who have outrageously vio- 
lated the law, a rule of criticism which 
would condemn the respondents' ship. In 
exceptional circumstances, and under the 
stimulus of apprehended danger, "sleepless 
vigilance," rightfully in such circumstances 
demanded, is possible. With our present 
faculties it cannot be long sustained, nor do 
the ordinary exigencies of commerce demand 
it When the facts presented not only fail 
to excite suspicion of peril, but where view- 
ed in connection with legal rules, authorize 
entire confidence that all is safe, ordinarj^ 
care is all which can be continuously exer- 
cised, and all which the law requires. 

We would like to have grouped the deci- 
sions which sustain more pointedly the va- 
rious propositions involved In the preceding 
disposition of this case. Again compelled to 
work in an unusual mode from failing sight, 
and with many undecided eases demanding 
attention, we can do no better than to refer 
to judgments in the order in which they 
have been examined. In our selections we 
can go but little beyond the exceptionally 
full and thorough briefs of coimsel. 

The following cases show our judgment 
would be sanctioned by the English admiralty 
courts: The Test, 5 Notes of Cas. 276. Dr. 
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LusMngton says: "I cannot conceive that 
anything would be more likely to lead to mis- 
chievous consequences than to suppose that 
a vessel, whose duty it is to keep her course, 
should anticipate that another vessel will not 
give way, and so give way herself. The 
eonsetiuences would be that there would be 
no certainty. The certainty which results 
from adhesion to general rules is, in my opin- 
ion, absolutely essential to the safety of nav- 
igation." The George, Id. 371. This is em- 
phatically repeated by the same judge. The 
Superior, 6 Notes of Cas. 607. He says the 
proof must be entirely clear, showing the ne- 
cessity for the deviation, before it can be even 
justified. It is a different thing to hold that 
a neglect to do so is a fault. And see, equal- 
ly pointed, a ease quite beyond the require- 
ments of the Sunnyside, The Vivid, 7 Notes 
of Cas. 127; The Immaganda Sara Clasina, 
Id. 582. A vessel, whose duty it was to keep 
her course, did not deviate until she had 
twice hailed the other, and at last, in alarm, 
did so, and was condemned in the entire dam- 
age. It is an extreme case, and goes far be- 
yond what it is needful now to argue. We 
would hold the master blameless if the ap- 
proaching ship neglects his duty so long as 
to produce alarm in an experienced sailor. 
And see a more recent enforcement of the 
same rule. The Gitana and The Esk, L. R. 
2 Adm. & Ecc. 350. The Esk's light indi- 
cated her at anchor. Minute observations 
might have discovered she was in motion, 
but the Gitana was held faultless for full re- 
liance on the lights. 

The decisions of our own courts are equally 
pointed in the same direction. The Clement 
[supra]. A ship, conceding her own fault, 
asked a decree for division against another 
which w^as entitled to keep her course. It 
had been plausibly argued, as in this case, 
that as she appi'oached close to it, it was en- 
tirely manifest a movement on her part would 
have prevented the disaster. Judge Curtis 
says: "Upon the rule of navigation applica- 
ble to such cases, he was not only in the 
right in acting upon the assumption that the 
brig would be so steered as to keep out of his 
way, but he was bound to act on that as- 
sumption, and keep his course, unless he saw 
that there would be no probable chance of a 
collision if he disregarded the rule." The 
Ariadne [supra]. A brig, having an imper- 
fect starboard light, was sunk in the night 
hj a steamer. It was sought to sustain the 
libel on the ground that by extraordinary 
vigilance the brig might have been sooner 
seen. Judge Woodruff, affirming the decree 
dismissing the libel, says: "But vessels have 
a right to assume that other vessels, if in 
their neighborhood, are acting in obedience 
to the statute regulations, and where the neg- 
ligence of the sailing vessel, and her failure 
to comply with the statute requiring her to 
bear a light which can be seen at a distance 
of two miles, have led the steamer into dan- 
ger of collision, it is not for the sailing vessel 



to insist that by more than usual vigilance 
she might nevertheless have been discovered 
at a few yards' gi-eater distance, and to 
claim contribution on that ground." This 
case is reversed in 13 Wall. [SO U. S.] 475. but 
upon grounds which do not in the least af- 
fect the principle for which we quote it. That 
court, taking an entirely different view of the 
facts, declared the steamer guilty of gross 
fault, that "for all the purpose of the case, 
there might as well have been no lookout on 
the steamer." The expressions in reference 
to "sleepless vigilance," are carefully con- 
fined to the crowded thoroughfare in which 
the collision occurred, and were applied to a 
ship upon whom was cast the duty of avoid- 
ance. They notice, too, that although the 
light of the bark was dim, she could have 
been seen a quarter of a mile, if the lookout 
had done his duty. The judgment in no way 
qualifies the rule of law laid down by the cir- 
cuit and district judges, that the gross fault 
of a libellant cannot impose exceptional vig- 
ilance upon another. This is well-settled law 
in the supreme court. In The Comet [Case 
No. 3,051], Judge Woodruff says that where 
a party seeks a recovery after confessing a 
fault on his part, he must be held to the 
clearest proof of wrong on the part of his ad- 
versary. It is not enough to leave it in 
doubt. In Saltonstal v. Stockton [Id. 12,- 
2713; Chief Justice Taney lays down the fol- 
lowing principle at common law, which is ■ 
equally applicable in a court of admiralty: 
"If a man unlawfully places another in a 
situation which compels him to undergo one 
of two hazards, and forces him to choose 
upon the instant between them, he necessa- 
rily gives him the right of selection, and must 
be responsible for the consequences, although 
it may turn out that the most fortunate al- 
ternative was not adopted." The Scotia [Id. 
12,513]. The Berkshire, with illegal lights, 
led the Scotia to suppose that it was a steam- 
er, at so great a distance that her colored 
lights were hid by the convexity of the ocean. 
She was, in fact, but a few rods off. In a 
judgment which, on account of the magni- 
tude of the values involved, was the result 
of more than ordinary examination. Judge 
Woodruff, affirming on appeal what Judge 
Blatchford had ruled in the district court, 
said: "It was night, the distance of the 
Berkshire could not at that instant be known. 
If the Scotia attempted to go to port, it was 
not at all improbable that she would meet 
the ship while in the act of turning, while by 
turning to starboard there was a like uncer- 
tainty. Her officers must choose. They did 
exercise their judgment in good faith, and 
yet the collision ensued." Attention is called 
to the fact that lights, in reality within a few 
rods, were supposed four miles off upon the 
mast of a steamer whose colored lights were 
below the line of vision over the water. Here 
the Sunnyside is asked to decide, within two 
or three hundred feet, the precise distance of 
the Goodnow. This ease has been affirmed 
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l)y the supreme court, althougli not yet in the 
reports. The William Young [Case No. 17,- 
760]. A sailing vessel, in fear of a collision, 
having changed her course to avoid it, was 
injured by a steamer. .Tudge Betts says: 
"Sailing vessels cannot justify a departing 
from their course on a probability of encoun- 
terfng an approaching steamer, unless she is 
crowding so much upon the track as to create 
imminent danger of collision." The R. B. 
Forbes [Id. 11,598]. The libellant's vessel 
saw a steamer more than a mile off; she 
might easily have avoided her by a slight' 
movement, but as it was her duty to teep 
her course. Judge Sprague decreed for the 
whole damage, upon the ground that she had 
a right up to the last moment to suppose the 
steamer would avoid her. He adds, it would 
have been a fault for her to have changed 
her course. The Corsica, 9 Wall. [76 U. S.] 
C30; s. c. [Case No. 3,256]. It was the duty 
of the America to avoid the Corsica. In at- 
tempting to cross her bows at a late period, 
discovering it was too late to do so, she stop- 
ped and backed. The Corsica, in the suppo- 
sition that she was going to carry out the 
attempt, starboarded. This would have been 
entirely -safe, but for the unexpected back- 
ward movement of the America. Although 
the Corsica was misled into this movement, 
tlie district, circuit, and supreme courts all con- 
demned her in the entire damage of thirty- 
three thousand dollars. She did not adhere 
to the rule and keep her course. Bentley v. 
Coyne, 4 Wall. [71 U. S.] 512. When a vessel, 
at the last moment, in great peril, altered her 
course, the court, in holding it justifiable in 
the circumstances prescribes rules clearly 
showing the Sunnyside was right in holding 
it. even if it would not have been a fault to 
■do otherwise. 

It is in no disregard of the familiar 
rule that the admiralty, if it suffers recovery 
at all, where there is mutual fault, equally 
divides the damages, that we say that when 
there is a gross and criminal departure from 
well-settled rules and an absence of all com- 
mon care on the part of the libellant, he 
should not be entitled to recover, even al- 
though he succeeds in proving a slight fault 
against his adversary. The Comet [supra]. 
Judge Woodruff examined the cjuestion of 
fault on the one side, in the light of that 
shown upon the other. Numerous judgments 
pursue the same course. It may. perhaps, 
resolve itself into the simple truism that the 
more gross and improbable is the fault, upon 
the one side, the less is the duty of observa- 
tion and of its anticipation on the other. 

An extraordinaiT criticism is made in this 
case. "Complaint is made that a lookout on 
a vessel entitled to keep her course, with a 
light before him which a seaman of com- 
mon prudence would take for granted would 
get out of the way, temporarily took his eyes 
from it to watch other points of the horizon 
along which were numerous lights. Wholly " 
unreasonable as is such an objection, when 
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coming from the mouths of those who put 
them forth to protect themselves from the 
consequences of their own wrongs, they are 
nevertheless not novel, and have been fre- 
quently answered by judges of the highest 
character. The Buropa, Brown. & L. 89; 2 
Eng. Law & Eq. 557. The privy council, 
afiirming the decision of the high court of 
admiralty, dispose of such a criticism in fa- 
vor of this bark. The Charles Bartlett, be- 
ing close-hauled, and bound to keep her 
course, and the steamer which sunk hey hav- 
ing been found in fault, it was urged the sail 
vessel should contribute to the damage, be- . 
cause, among other imputed faults, it was 
conceded the lookout, just before the colli- 
sion, had his attention attracted from the 
steamer by turning to observe some workmen 
engaged in coppering the rail. Their lord- 
ships say: "We can pay no attention to that 
argument; his business as lookout was to 
walk with his eyes to the horizon, but that 
does not mean that he is not to turn his eyes 
off to watch what a man is doing. All these 
expressions, 'lookout,' are to be taken in the 
common sense. He might do that, and look 
after the man coppering the rail." They say, 
as the bark was entitled to keep her course, 
the absence of a lookout was less important. 
Answering the objection that the bark might 
have heard the steamer sooner, they add: 
"Now we think, with reference to that, the 
circumstance that she was keeping her course 
was very important, because a ship keeping 
her coui'se is only bound to go on and keep 
her course; not anticipating and watching 
that other persons are coming. If she had 
heard something was coming, she would have 
been entitled to consider that it would come 
so as not to do her damage." A different 
rule, of course, would apply when perceived 
irregularities indicated danger, and especial- 
ly to a vessel bound to avoid another. 
• When that high degree of watchfulness 
necessary only in circumstances of danger, is 
in argument required of those who are enti- 
tled to their way, upon the ground that un- 
expected irregularities may attend the move- 
ments of an approaching ship, the appropri- 
ate answer is. that given by Judge Woodruff 
in The Scotia [supra], where substantially he 
says: such a position assumes what is not to 
be assumed; that irregularities will occur, or 
that officers, without evidence that they are 
probable, are bound to presume they will 
happen. Not in reference to a vessel having 
a right to keep her course, but to those who 
are bound to keep out of the way, and where 
a higher duty is imposed than that demanded 
of the Sunnyside, the supreme court in The 
Grace Girdler, 7 Wall. [74 U. S.] 203, lays 
down the following reasonable rule: "The 
highest degree of caution that can be used 
is not required. Ic is enough that it is rea- 
sonable under the circumstances, such as is 
usual in similar eases, and has been found 
by long experience to be sufficient to answer 
the end in view, the safety of life and prop- 
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erty." The remarks in Williamson v, Bar- 
rett, 13 How. [54 U. SJ 101, are peculiarly 
applicable in cases like this. The supreme 
court says it is hy no means enough to show 
that a particular act or movement would pre- 
vent a collision, it must further appear it is 
a legal duty to make it. In ninety-nine cases 
in a hundred, vessels bound to keep their 
course might save collision by deviation, but 
it is not their legal duty or right to do so. 
Equally stringent in the application and un- 
ambiguous in expressing the rule in manifold 
applications are The Continental [Case No. 
3,141], by Judge Woodruff; Wheeler v. The 
Eastern State [Id. 17,494], by Judge Curtis; 
The Favorita [Id. 4,695]: Taylor v. Harwood 
[Id. 13,794]; The City of Paris, 9 Wall. [76 
U. S.] G35. In Baker v. The City of New 
York [Case No. 765]. Judge Clifford says: 
"The vessel whose duty it is to keep her 
course should do so as if there were no dan- 
ger." And in Wakefield v. The Governor 
[Id. 17,049] he adds that these suggestions, 
that a ship bound to keep her way might 
by deviation avoid the collision, are entitled 
to but little weight. See, also. The Cathei*- 
ine of Dover, 2 Hagg. Adm. 145; Ward v. 
The Fashion [Case No. 17,154]; The Lion [Id. 
8,379]; 1 Pars. Shipp. & Adm. 529, and cases 
cited; The Carroll, 8 Wall. [75 U. S.] 305; 
The Johnson, 9 Wall. [76 U. S.] 146; Crockett 
V. Newton, IS How. [59 XJ. S.] 583; The 
Steamship Co. v. Rumball, 21 How. [62 U. 
S.] 385. See, also. The Free State [Case No. 
5,090], decided by this court, in which the 
general principle authorizing full confidence 
that the rules of navigation will be adhered 
to is announced, and the leading judgments 
considerpd. 

A full consideration of the books cited by 
the libellants is impossible. None of them, 
save one, purporting to be a correct manu- 
script report of a decision by Judge Clifford, 
have any tendency at variance with our 
judgment. We doubt whether it is fully be- 
fore us. The Gray Eagle, 9 Wall. [76 U. S.] 
505, is cited by the libellants. The case bears 
no analogy to this. The court say the Gray 
Eagle was grossly in fault for not perceiv- 
ing that a light which must have crossed 
from the larboard to the starboard bow, was 
in motion and not at anchor. The remark 
that the master should have watched the 
light, we should agree with in the circum- 
stances of that case. The Havre [Case No. 
6,232], a vessel whose duty it was to keep out 
of the way, was guilty of manifest irregulari- 
ties in such ample time before the collision, 
that had they been known to the officer on 
the other ship, ordinary prudence would have 
demanded a deviation. The lookout signally 
failed to do his duty. The ease is but a com- 
mon illustration of principles we fully con- 
cede. With some of the arguments in the 
opinion, if, as we much doubt, it is intended 
to sustain the inferences which counsel 
sought to draw from it, we should not agree. 
The Cornelius C. Vanderbilt [Id. 3,235]; The 
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Hope, 1 W. Rob. Adm. 157, are like cases. 1 
Pars. Shipp. & Adm. 580, and notes, refers 
to the leading cases, holding that a rule of 
navigation should not be stubbornly adhered 
to. He remarks that The Oregon, IS How. 
[59 U. S.] 570; Crockett v. Newton, Id. 581. 
take a somewhat different view. If it is sup- 
posed that tribunal has decided a rul& of 
navigation may be stubbornly adhered to, 
we do not so understand them, and certainly 
proceed in no such notion now. If there he 
any difference between the English and 
American rulings upon this subject, the for- 
mer are more rigid in insisting upon adhesion 
to rules of navigatioTi. 

We think the judgment referred to and the 
rules best for the safety of navigation, es- 
tablish the right of the Sunnyside in the cir- 
cumstances which weie presented to her 
lookout to keep her course up to the point 
when collision became inevitable. She then 
did all in her power to avoid it. We find 
that there was no fault in the master for re- 
turning to his post, or in the lookout, stand- 
ing on the forecastle of his heaving ship, in 
the night, with no gwide object between him 
and the light, that he did not discover the 
difference between a movement of two miles 
an hour and five, or in distance between six 
hundred feet and two. Carelessness on the 
part of the libellants, which, if life had been 
lost was undeniably criminal, can cast no 
such extraordinary duty upon the approach- 
ing ship. Decree for the eross-libellant. 

[An appeal was taken to the supreme court, 
where the above decree was reversed, and the 
cause remanded, with directions to enter a de- 
cree affirming the district court. 91 IJ. S. 208 ] 



Case No. 13,621. 

The SUNNYSIDE. 

[1 Brown, Adm. 415.] i 

District Court, B. D. Michigan. May, 1872. 

Demurrag e— Damages— Master's Wages. 

1. Where a tug injured by a collision was a 
member of an association, into which each boat 
was put at an appraised valuation, and each 
drew its pro rata share of the net earnings of 
the whole, according to its valuation, the divi- 
dends paid by the association during the time 
the tug was laid up for repairs were held to 
furnish a proper basis for demurrage. 

2. Demurrage cannot be allowed for unneces- 
sary oi unexplained delays. 

3. The salary and board of the master while 
superintending the repairs was also Jield a prop- 
er charge. 

[Cited in The Alaska, 44 Fed. 500.] 

4. When the contract for raising the tug was 
let at a specific sum, with the proviso that the 
contractor should have the use incidentally of 
any other tugs belonging to the association, the 
services of these tugs were held a proper item 
of damages. 

On exceptions to the commissioner's re- 
port. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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The bark Sunnyside was libelled by John 
Miner, owner of the tug Goodnow, for colli- 
sion, and a cross-libel was filed against the 
Goodnow, Both vessels were held in fault, 
and a division of damages was decreed, and 
it was referred to a commissioner to ascer- 
tain the damages. [Case unreported.] The 
commissioner having made his report, the 
owner of the Sunnyside comes in and ex- 
cepts to certain items allowed by the com- 
missioner. In the following opinion only 
those exceptions are noticed which were in- 
sisted on at the hearing and in the briefs 
furnished. 

F. H. Oanfleld and Geo. V. N. Lothrop, 
for exceptions. 

H. B. Brown, contra. 

LONGYEAR, District Judge. 1. As to the 
item for demurrage, three months at ?1,500 
per month, $4,500. The owner of the Good- 
now was a member of an association called 
"The Detroit and St. Clair River Towing As- 
sociation," composed of owners of towing- 
boats at the port of Detroit. Each boat was 
put in at an appraised valuation, and each 
drew its pro rata share of the net proceeds 
of the earnings of the whole, according to 
its valuation. The appraised valuation at 
which the Goodnow was put in was not 
shown before the commissioner, but it is 
now shown by a stipulation between proc- 
tors to have been §23.000. The evidence 
shows that for the navigation season of 1869, 
in which the collision occurred, the net pro- 
ceeds were 11 per cent, upon the appraised 
valuation; and it is now agreed that these 
data constitute the correct basis of damages 
for demurrage, which agreement is in entire 
accord with the opinion of the court. It is 
also agreed that the season of navigation is 
comprised in the eight months commencing 
April 1st and ending November 30th; but ad- 
vocates are not exactly agreed as to the 
length of time the Goodnow was necessarily 
detained on account of the collision. They 
differ, however, only one quarter of a month, 
respondents conceding two months, and li- 
bellant claiming two and one-quarter 
months. The collision occurred June 14th, 
1869, and the repairs were completed and 
the Goodnow commenced running Septem- 
ber 30th, 1869, as appears by the proofs. 
This comprises a period of three and one- 
half months. Damages for detention can be 
allowed only for such time as was necessary 
to raise the vessel and make the necessary 
repairs. Nothing can be charged for unnec- 
essary or unexplained delays. This is con- 
ceded. John Miner, libellant. testified before 
the commissioner as follows: "I commenced 
raising her nearly three weets after she 
sunk There was a delay of nearly a month 
after she got to Detroit before she commenc- 
ed repairing." These delays are not explain- 
ed, and it is conceded that some deduction 
ought to be made on account of them. I 
think the deduction of one month and a half 



claimed by respondents' advocates is little 
enough, and that an allowance for two 
months is liberal. The exception to the al- 
lowance for demurrage is, therefore, sustain- 
ed in part, and a deduction from the amount 
allowed must be made as follows: Eleven 
per cent, on ?23,000 is $2,530 for the season 
of eight months. This would give $632 50 
for two months, as the correct allowance for 
demurrage. The deduction, therefore, to be 
made from the gross allowance made by the 
commissioner is $3,867 50. 

2. As to the item for John Miner's board 
and wages, $345. The objection to this item 
is that it does not appear what he did, or 
that his services were necessary. Miner was 
master as well as owner of the Goodnow. 
and, of course, in his capacity of master, 
his time was worth whatever it would cost 
to hire a man in that ■ capacity. The colli- 
sion, of course, threw him out of employment, 
and, instead of engaging in other employ- 
ment, it appears from' his testimony that he 
actually worked during the time of the de- 
tention of the Goodnow in raising and re- 
pairing her. I think, under all the circum- 
stances, he ought to be allowed for his time 
and board during the necessary detention of 
the vessel, which, as we have seen, Avas two 
months The rates charged are $100 per 
month wages, and $15 per month for board. 
These rates were allowed by the commis- 
sioner, and I think correctly. In fact no ob- 
jection is made on that account. But as the 
allowance was made by the commissioner 
for three months, the exception must be 
sustained in part, and a deduction of $115 
must be maue from the amount allowed by 
the commissioner for the one month's excess- 
ive allowance. 

3. As to the items for use of the tug Park, 
at $900, Sweepstakes at $150, and Bob An- 
derson at $300. The raising of the Goodnow 
was let to one Ballentine for $2,500. and 
these tugs were used by him in that service. 
The objection to these items is that these 
tugs belonged to the association, and, hav- 
ing let the entire contract to Ballentine for 
a fixed sum, they must get their pay of him, 
or if they saw fit to donate the use of the 
tugs to him, they cannot charge the same to 
the respondents,— in other words, that all the 
respondents are liable for is the amount for 
which the contract was let. 

The proof shows that these tugs belonged 
to the association. Ballentine, the contract- 
or, testifies that he took the job of raising 
the Goodnow at $2,500, and was to have the 
services of the tug Park in addition; that 
he found the services of other tugs neces- 
sary, and employed the Sweepstakes and the 
Bob Anderson of the association; that the 
association, finding he had lost money, do- 
nated to him the services uf the two last 
named tugs. This testimony settles the mat- 
ter against the exception, and in favor of the 
allowance by the commissioner, so far as 
the tug Park is concerned. In regard to the 
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other two, Mr. Livingstone, the treasurer of 
the association, in his testimony, states the 
contract with Ballentine as follows: "A con- 
tract was made with J. M. Ballentine to 
raise her for $2,500, and deliver her at a 
dock in Detroit, witli the understanding that 
he was to liave the use of the tug T. F. Park, 
witliout charge or expense, and also that he 
was to have,,the use, incidentally, of any of 
the other tugs of the association which he 
might require, without charge or expense." 
And on his cross-examination he says: "The 
three tugs and the incidental help were fur- 
nished to Ballentine without charge on the 
part of the association. That was part and 
parcel of the contract." And this testimony 
is not in any manner contradicted, unless a 
contradiction may he inferred from Ballen- 
tine's testimony. But I do not think such 
mere inference sufficient to do away with 
lavingstone's positive statements. These al- 
lowances were, therefore, correct, and the 
exception to them is overruled. Ordered ac- 
cordingly. 

[NOTE. An appeal from the decree of the 
district court dividing the damages was taken 
to the circuit court, where both parties were 
again beard. The circuit court reversed the de- 
cree of the district court, and entered a decree 
for the libelant in the cross libel, and dis- 
missed the bill in the suit instituted by the 
owner of the steam tug. Instead of holding 
that both vessels were in fault, the circuit 
court decided that the steam tug was wholly in 
fault (Case No. 13.620), and the libelant in the 
principal suit appealed to the supreme court. 
That cou.'t reversed the decree of the circuit 
court, and remanded the cause, with directions 
to enter a decree aflBrminjj the decree of the dis- 
trict court. 91 U. S. 208.] 
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The SUNNYSIDE. 
[See Case No. 13,620.] 
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Case No, 13,623. 

The SUNSHINE. 

[1 Brown, Adm. 75.] i 

District Court, N. D. Ohio. June, 1859. 

Tender — Pkactice in Admiralty. 

A tender after suit brought must include 
costs, though the process has not been served. 

An attachment was issued against the Sun- 
shine upon a libel filed by one Kimball. The 
marshal returned that the vessel could not he 
found in his district. Afterwards the owner 
came into court, tendered the amount of the 
debt claimed in the libel, but without costs. 

"Willey & Carey, for libellant, 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



Kanney. Backus & Noble, for respondent, 
insisted that the claimant was not bound to 
include cos<-s in the tender, as there had been 
no arrest of the vessel. 

WILIiSON, District Judge. The fender 
should include not only the debt, but all costs 
incurred up to that time, notwithstanding 
the vessel bas never been seized. The filing 
of the libel and the delivery of the writ to 
the otflcer is a commencement of suit which 
entitles the libellant tc costs. Decree for li- 
bellant. 



SUNSHINE, The (CROSBY v.). 
3,425. 



See Case No. 



Case No. 13,624. 

The SUNSWICK. 

[6 Ben. 112; i 15 Int. Rev. Rec. 154.] 

District Court, B. D. New York. May, 1872. 

Shipping — Public Regulations — Inspection op 

Boiler — Inteu-State Commbkcg— Ferky-Boat 

— BcKDEN OF Proof — Judicial Notice. 

1. A libel was filed against a ferry-boat engag- 
ed in carrying passengers and freiglit across the 
East river, from Astoria to New York City, to 
recover a penalty of $500 for a failure to have 
her boiler inspected, as required by the 11th 
section of the steamboat act of February 28th, 
871 (16 Stat. 440)- Held, that the court would 
take judicial notice that Astoria was on Long 
Island, whose inhabitants have commercial re- 
lations with other states of the Union, and that 
it is by means of the ferry-boats that such com- 
merce is carried on. 

[Cited in Re Long Island North Shore Passen- 
ger &, Freight Transp. Co., 5 Fed. 604.] 

2. Proof that the ferry-boat did carry the or- 
dinary load of passengers and freight, and was 
held out as ready to transport on such a thor- 
oughfare all passengers and freight that might 
offer, was sufficient to throw upon the claim- 
ants the burden of proving that such passen- 
gers and freight were not destined for other 
states. 

3. In the absence of such proof, the ferry- 
boat must be held to be within the provisions 
of the steamboat act. 

In admiralty. 

J. J. Allen. Asst. Dist. Atty., for the Unit- 
ed States. 
Beebe, Donohue & Cooke, for claimants. 

BENEDICT, District Judge. This is a pro- 
ceeding in rem, in behalf of the United 
States, against the steamboat Sunswlek, to 
enforce against that vessel a liability for 
$500, under the provisions of the act of con- 
gress entitled "An act to provide for the 
better security of life on board of vessels 
propelled in whole or in part by steam, and 
for other purposes," passed February 2Sth, 
1871 (16 Stat. 440). 

The charge is that the boat was engaged in 
navigating public navigable waters of the 
United States, to wit, the harbor and bay of 

1 [Reported by Robert D. Benedict, Esq., and 
he-e reprinted by permi>«sion.] 
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New York, without having her boiler in- 
spected, as required l)y the 11th section of 
the statute above referred to. 

The defence is that the boat is not shown 
to be subject to be inspected under the laws 
of the United States, but was engaged in the 
purely internal commerce of the state of 
New York. That the vessel had failed to 
comply with the section of the statute re- 
ferred to is conceded, and it cannot be dis- 
puted that she is a vessel, within the de- 
scription given by the act, of vessels to. 
which the law is declared to be applicable. 

By the express word? of the 58th section 
of the act, its provisions are made applica- 
ble to every ferry-boat; and, by section 41, 
all steamers "navigating the lakes, bays, in- 
lets, sounds, rivers, harbors or other navi- 
gable waters of the United States, where 
such waters are common highways of com- 
merce, or open to general or competitive nav- 
igation," are made subject 'to the provisions 
of the act; and, in my opinion, she must, 
upon the evidence, be held subject to the 
act, although, notwithstancKng its broad lan- 
guage, it be considered inoperative as against 
a vessel exclusively engaged in purely in- 
ternal commerce. 

The evidence shows that, at the time com- 
plained of, the Sunswick was a steam ferry- 
boat used as one of the ferry-boats employed 
to operate the Astoria ferry, and ran be- 
tween Astoria, a place on Long Island, to 
the foot of 92d street, a place on New York 
Island, carrying passengers and freight. It 
also appears in evidence that the Astoria 
ferry is a public ferry, established by law, 
and a common thoroughfare open to all, and 
used for the transporting of all passengers 
and freight which cross tKe ISast river at 
that point. Judicial notice may be taken of 
the fact that Astoria is on an island, which 
contains a large population and has numer- 
ous' and extensive manufactories and large 
cities within its bounds; that its inhabit- 
ants have commercial relations with various 
states of the Union, and use the ferry-boats 
as the ordinary means of communication be- 
tween the island and the mainland; that, 
upon these boats, large quantities of mer- 
chandise and numerous passengers, destined 
to places in different states, are necessarily 
transported in the ordinary course of daily 
business, and that it is principally by means 
of these ferries that the commerce between 
Long Island and other states is carried on. 

The East river is an arm of the sea, and 
navigable water of the United States; and, 
by the decision of the supreme court in the 
case of The Daniel Ball (10 "Wall. [77 U. S.] 
557), a vessel employed in transporting on 
such waters goods destined for other states 
is engaged in commerce among the states, 
and, however limited that commerce may be, 
she is, so far as it goes, subject to the leg- 
islation of congress, although her route may 
lie wholly within a single state, and she does 
not run in connection with or in continua- 



tion of any line^ of steamers or any line of 
railway. 

The ferry-boats on tlie East river come 
within the scope of this decision, and, con- 
sequently, must be subject to the provisions 
of the act of February 28th, 1871. 

The only doubt in this particular action 
arises from the absence of any evidence 
showing a transporting on this ferry-boat, at 
any particular time, of either merchandise, 
which had begun to move as an article of 
trade from one state to another, or of pas- 
sengers having a similar destination. But 
my conclusion is that proof that the vessel 
was one of the ferry-boats, engaged on such 
a ferry as above described, and that while 
so engaged she did actually transport the 
ordinary load of passengers and freight 
which compose the cargoes of those feri-y- 
boats, and was held out as ready to trans- 
port, on such a thoroughfare, all passengers 
and freight that might offer, is sufficient to 
shift the burden of proof, and in the absence 
of any evidence from the claimants of the 
vessel, will warrant the inference that the 
vessel was being used as an instrument of 
inter-state commerce, as defined by the su- 
preme court in the case of The Daniel Ball. 
She was, therefore, subject to the laws of 
congress, and must be held liable for the 
omission of the proper inspection required 
by the 11th section of the act of February 
28th, 1871. 

NOTE [from 15 Int. Rev, Bee. 155]. U. S. 
V. The Sunswick. This is a like action for a 
penalty of ?50 for failure to surrender her li- 
cense, under the act of Feb. 18, 1793 [1 Stat. 
305]. In tliis case the only point presented for 
my consideration has been disposed of, so far 
as this court is concerned, by my decision in the 
previous case against the same vessel, and a 
similar result must follow here. Let a decree 
be entered for the libelants. 



Case No. 13,635. 

The SUNSWICK. 

[5 Blatehf. 280.] i 

Circuit Court, S. D. New York. Oct. 30, 1865. 

Appeal — Ahmiraltt — Findings of Fact — Car- 
KiER— Action von Nondelivery — Meas- 
ure OF Damages. 

1. Where, in a salt in admiralty, in the dis- 
trict court, the question was, whether a con- 
tract was one of affreightment on the part of a 
vessel, or of a hiring of the vessel and her crew, 
she to be navigated by the hirer, and all the 
witnesses were examined before the court, 
and the question was simply one of fact, and 
turned very much upon the weight to be given 
to the witnesses: Held, on appeal, that this 
court would not disturb the finding, even, if it 
differed with the district court. « 

[Cited in The Maggie P., 25 Fed. 206; The 

Parthian, 48 Fed. 564; The Albany, Id. 

565; The Warrior, 4 O. C. A, 498. 54 Fed. 

537; Re Hawkins, 13 Sup. Ct. 527.] 

i [ReDorted by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Where a cargo of iron, carried by a vessel 
under a contract of affreightment, was sunk, 
and its owner, after notice to the owner of the 
vessel, raised and saved the iron: Held, in a 
suit to recover damages for the nondelivery of 
the iron, that it was proper to allow, as such 
damages, the expense of raising the iron. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, .against a lighter called the Sunswick, 
to recover damages for the nondeliveiy of a 
quantity of railroad iron, in pursuance of a 
contract of affreightment, at a point on the 
Hackensack river, where a new bridge was 
being constructed. The iron was taken from 
Wetmore's dock, in Brooklyn. The lighter 
capsized, with the iron on board, as she was 
entering the Kills, and hence failed to deliver 
it. The district court decreed for the libel- 
lants [case unreported], and the claimant 
appealed to this court 

Washington Q. Morton, for libelants. 
Skeflington JSanxay, for claimant 

NBLSOIs', Circuit Justice. The main point 
in the defence is, that there was no conti*act 
of affreightment made on behalf of the ves- 
sel, but, on the contrary, that it was a con- 
tract of hire by the libellants, of the vessel 
and her crew, she to be navigated by them, 
and on their own responsibility. The con- 
tract was made between Hedenberg, the own- 
er and claimant, and an agent of the libel- 
lants. Both of them were examined before 
the court below, the one sustaining tlie con- 
tract, as one for freight in the usual way, and 
the other the hiring of vessel and her crew, 
she to be under the exclusive control and pi- 
lotage of the agent of the libellants. There 
are some corroborating facts and circumstan- 
ces tending to support each of these conflict- 
ing views of the transaction. All the wit- 
nesses were examined before the court, and, 
as the case turns veiy much upon the weight 
to be given to the witnesses, and the question 
is simply one of fact, I would not disturb the 
finding, even if 1 differed with the court. 
But I am inclined to think, on the proofs, as 
they appear on paper, that the finding was 
according to the weight of testimony and the 
attending circumstances, and must, there- 
fore, affirm the decree. 

A point is made upon the damages. The 
iron cost §2,050. The libellants, after notify- 
ing the claimant that they would hold him 
responsible for it, and that, if he did not get 
it up and deliver it, they would do so at his 
expense, raised it, after his refusal, at an ex- 
pense, according to the proofs and the report 
of the commissioner, of $671.22, including in- 
terest, for which a decree, with costs, has 
been 'rendered. I see no valid objection to 
this assessment. The items appear fair and 
reasonable, and make up the loss, which the 
libellants have sustained by the nondelivery 
of the iron under the contract. Decree af- 
firmed. 
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Case No. 13,626. 

The SUPERIOR. 

[5 Sawy. 83.] i 

District Court, D. California. Feb. 25, 1S78, 

Shipping — Titi.e to Vessel — Record. 

A purchaser of a vessel from the owner of 
record at the custom-house will be protected as 
against a prior unrecorded sale, unless it ap- 
pears that the last [recorded] sale is colorable 
and without consideration. 

In admiralty. 

McAllisters & Bergiu, for libellants, 
Milton Andres, for claimant. 

HOFFMAN, District Judge. On the thir- 
tieth of January, 1877, Matthew Nunan filed 
a libel against the above vessel to recover 
one thousand six hundred and eighty-seven 
dollars and thirty-one cents, being moneys al- 
leged to have been laid out and expended by 
him for her benefit. On the sixth day of 
February, one Thomas D. Young appeared 
and filed his claim to the vessel. On the sev- 
enteenth day of March, the California Crack- 
er Company filed a libel to recover the pos- 
session of the vessel and damages for hei* de- 
tention. On the thirtieth of April this libel 
was amended. On the twenty-seventh of 
March, Young filed a claim to the vessel, and 
on the eleventh of April, his answer to the 
libel of the cracker company. No further 
proceedings in the Nunan suit have been had; 
it being understood that the cracker com- 
pany, if it should be adjudged to be the own- 
er of the vessel, will satisfy Nunan's demand. 
The only question now before the court is 
whether the title and right of property in the 
vessel is in Thomas D. Young or in the 
cracker company. 

Both parties derive their title from Fred- 
erick Clay. The deraignment of Yoimg's 
title is as follows: November 20, 1875, F. 
Clay to H. Molyneaux; January 10, 1870. H. 
Molyneaux to S. Q. Clay, wife of F. Clay; 
January 29, 1876, S. Q. Clay by F. Clay, her 
attorney, to Orrington Betts; Januaiy 30. 
1877, OiTington Betts to Thomas Young. All 
of these conveyances were duly recorded in 
the custom-house as required by law. 

The cracker company's title is as follows: 
In March, 1876, the company commenced a 
suit in the Fourth district court of this state, 
against Frederick Clay, to recover the amount 
of two promissory notes, and attached the 
vessel as his property. In December, 1876, 
the company recovered judgment, and on the 
eleventh of December the vessel was sold on 
execution and bought by the company to 
whom the sheriff executed a bill of sale. 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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This bill of sale was not recorded until March 
8, 1877, some thirty-seven days subsequently 
to the record of the conveyance to Young. 

On the seventeenth of January, 1877, one 
Peter Lassen filed a libel in this court against 
the schooner for materials, etc.; she was 
then in possession of the company under the 
deed by the sheriff. She was seized by the 
marshal, and on the twenty-ninth of Janu- 
ary was released on a bond given by Orring- 
ton Betts, who had appeared as claimant. 

On the thirtieth of January the libel of 
Lassen was dismissed, his demand having 
been paid, and on the same day the bill of 
sale from Betts to Young was executed and 
recorded, and on the same day she was again 
seized on the libel filed by Nunan, and the 
subsequent proceedings were had which have 
already been' detailed. The above facts ai-e 
undisputed. 

It results that the legal title to the vessel 
is in the claimant Young, under a series of 
conveyances duly executed and recorded, 
commencing with Clay's, the admitted own- 
er, in 1873. The libel does not clearly dis- 
close the grounds upon which the cracker 
company base their claim of ownership. It 
merely avers in substance that on the twen- 
ty-fifth of October, 1873, Frederick Clay be- 
came the owner of the vessel, and so re- 
mained until she was attached, and on the 
eleventh of December, 1876, sold to the libel- 
lants, as his property, by the sheriff. The 
records of the custom-house disprove these al- 
legations. It is contended, however, that 
when Clay directed Molyneaux (who, it is 
admitted, only held the title as security for 
certain liabilities of Clay) to put the vessel 
in Mrs. Clay's name, his motive and design 
was to cover up and conceal the true owner- 
ship in fraud of his creditors; that no consid- 
eration was paid by Mrs. Clay, and that her 
husband was the real owner. 

It is further contended that the conveyance 
by Mrs. Clay, through her husband as her at- 
.tprney, to Orrington Betts, was in like man- 
ner colorable and without consideration, and 
that Clay remained the real owner. There is 
some reason to suspect, perhaps to believe, 
that this was the true character of these 
transactions. It appears, however, that when 
her husband's circumstances becam'e embar- 
rassed, Mrs. Clay placed the whole or a large 
part of her separate property at his disposal. 
It may therefore be, that when Clay directed 
Molyneaux to convey to his wife, he merely 
intended to reimburse her in part for the 
property he had received from her, and to so 
place the title that the vessel could not be 
reached by his creditors. The conveyance to 
Betts may have been in furtherance of the 
same design- Under the bankrupt act this 
would have perhaps amounted to a prefer- 
ence, if Clay was insolvent and Mrs. Clay 
was aware of it; but it did not constitute a 
fraud such as would render the vessel in Mrs. 
day's or Betts's hands liable to attachment 
and sale on execution as Clay's property for 
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his debts. But this pouit it is not necessary 
to consider. 

For the purposes of this case I will assume 
that the vessel while she remained in Betts's 
name was in fact the property of Clay, and 
liable as such to attachment and execution 
for his debts, and that the sale by the sheriff 
passed, as against Betts, the title to the 
libellants. By section 4192 of the Revised 
Statutes it is provided that "no bill of sale, 
mortgage, hypothecation, or conveyance of 
any vessel, or part of any vessel, shall be 
valid against any person other than the gran- 
tor or mortgagor, his heirs and devisees and 
persons having actual notice thereof, unless 
such bin of sale, mortgage, hypothecation, or 
conveyance, is recorded in the office of the 
collector of the customs where such vessel is 
registered or enrolled." There is no proof 
whatever that Young had notice, either ac- 
tual or constructive, of the sheriff's sale to 
the libellant. He was aware that there was, 
or had been some litigation between Betts 
and the sheriff in regard to her, for he had 
at Betts's request signed his replevin bond; 
but of the suit by the company against Claj' 
he appears to have been wholly ignorant, as 
also of the fact that she had been sold to the 
company on an execution against Clay. The 
deed by the sheriff can have no greater effect 
than if Clay himself had been the real owner,, 
had conveyed to the company, and had subse- 
quently conveyed to Young, and the latter 
had first recorded his deed. Yoimg's title, if 
bona fide, would in that case prevail by force 
of the statute, unless he had actual notice of 
the prior bill of sale. As Young had no no- 
tice of the previous sale to the company, his 
title can only be defeated by showing that the 
sale to him was wholly fictitious, that it did 
not represent a real transaction, and that 
the true ownership remained in Clay. Mere 
knowledge on his part that as between Betts 
and Clay the latter was the true owner, or 
that Betts held the title in tnist for Clay 
would not affect his rights unless he was a 
party to a conspiracy on the pait of Betts to 
defraud his cestui que trust, which is not 
pretended. Nor if aware that Betts held in 
trust for Clay, was he bound to inquire why 
Clay had put the title in his name, whether 
for convenience, or to secm'e 'it for his wife, 
or to put it beyond the reach of his credit- 
ors. The protection of the statute would be 
gone, and the transfer of property of this 
kind greatly embarrassed, if the purchaser 
who buys a vessel for a valuable considera- 
tion from the legal owner of record were put 
on inquiry as to matters of this kind and were 
bound, at his peril to ascertain the truth. 

But in fact there is no evidence to show 
that Young had any knowledge or suspicion 
that Clay or Mrs. Clay were in any way in- 
terested in the vessel. His negotiations were 
conducted exclusively with Betts. He swears 
that he never spoke with Clay on the subject, 
and that he had no knowledge that he or any 
one besides Betts had an interest in or title to 
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the vessel. No attempt is made to disprove 
Young's statement, as to the payment by him 
of the purchase-money. Pie appears to have 
paid seven thousand dollars in cash, besides 
satisfying claims against her to the amount of 
seven or eight hundred doUai-s. He gives 
the name of the broker in this city upon 
■whom the checks were drawn, and produces 
the promissory note given for the purchase; 
money, with indorsements showing the dates 
and amount of the payments made on ac- 
count. 

The advocate for the libellant has, with 
great diligence and ingenuity, collected va- 
rious incidents of the sale to Young from 
which he infers that that ti'ansaction was 
wholly fictitious, and that Young was fully 
aware that Clay was the real owner. But I 
can discover nothing in the circumstances re- 
ferred to, to justify the rejection of Young's 
positive statement that the transaction was 
a, real purchase, and that he in good faith 
paid his money for the vessel in total ig- 
norance of any title to her on the part of 
Clay, or of any sale of such title by the 
sheriff. Young must therefore be regarded as 
a bona fide purchaser for value, without no- 
tice, and as such, must be protected, even 
though, as between Betts and Clay, the real 
ownership was in the latter. Decree for 
claimant. 



Case No. 1S,6S7. 

* The SUPERIOR. 

[5 Sawy. 346.] i 

District Court, D. California. Jan. 3, 1879. 

Sheuiffs — Allowing Attached Vessel to Es- 
cape — Claim for Scpplies — Suippixg. 

A sheriff who has permitted an attached ves- 
sel to get into the possession of a third party, 
who contracted debts for supplies and neces- 
saries furnished said vessel, acquires no lien 
by having paid said claim for supplies, as 
against a subsequent purchaser at sheriff's sale, 
without notice, or a subsequent bona fide pur- 
chaser for value from the legal owner of rec- 
ord. 

In admiralty. 

M. C. Hassett and Botts & Sullivan, for 
libellants. 
Milton Andros, for claimant 

HOFFMAN, District Judge. The facts of 
this case are not seriouslj'' disputed. In the 
early part of 1S7G, one Johnson succeeded in 
getting possession of, and making away with, 
the schooner Superior, then in the custody of 
the libellant as sheriff of the city and county 
of San Francisco, under an attachment levied 
at the suit of the California Cracker Com- 
pany against one Clay, the alleged beneficial 
owner. Johnson, after putting a crew on 
board, proceeded with the schooner, and in 
command of her, to Port Townsend, Wash- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



ington territory, where he contracted debts to 
a considerable amount for supplies and neces- 
saries. The sheriff, having asi-ertained her 
whereabouts, followed her to Port Town- 
send, and was about to reclaim her, when 
Rothschild, who had furnished the supplies, 
filed a libel a&ainst her in the admiralty court 
of the territoiy. The sheriff thereupon paid 
Rothschild's bill, took an assignment of his 
claim; and returned with the vessel to this 
city. 

She remained in his possession until on or 
about the eleventh of December, 1S7G, when 
judgment having been obtained by the crack- 
er company in the suit against Clay, and e.\;- 
ecution issued, she was sold by the sherifE at 
public auction, the company becoming the 
purchaser. On the fifteenth of January, isrr, 
Peter Larsen filed a libel in this court against 
the schooner, which was then in possession of 
the cracker company, under a bill of sale to 
them by the sheriff. The vessel remained in 
the custody of the marshal until on or about 
January 29, 1877, when Orrington Betts, m 
whose name she stood in the records of the 
custom house, sold her to Thomas D. Young, 
the present claimant, for the sum of eight 
thousand four hundred dollars, of which one 
thousand two hundred dollars was paid in 
cash, and applied in satisfaction of Larsen's 
claim, and the balance by a negotiable prom- 
issory note, w^hich has since been paid. The 
bill of sale executed by Betts to Young was 
at once recorded, and the cmcker company 
having failed to record their bill of sale from 
the sheriff, the property in the vessel was sub- 
sequently adjudged to Young, as an innocent, 
bona fide purchaser for value from the legal 
owner of record under a bill of sale having 
priority of record. On the thirtieth day of 
January; the present libel was filed by Nu- 
nau, as the assignee of Rothschild. 

The claim of the libellant, if maintained, 
involves the affirmation of the following prop- 
ositions: 1. That Rothschild had a valid lien 
on the vessel; 2. That the sheriff had the 
capacity to, and in fact did, succeed to the 
rights of Rothschild, by virtue of the lat- 
ter's assignment to him; 3. That his official 
sale of the vessel, without notice of the ex- 
istence of tlie lien, did not amount to a waiv- 
er of it iff favor of a subsequent purchaser for 
value, and without notice; 4, That his lien 
has not been lost by his laches in prosecut- 
ing. 

1. In determining the first point, it is not 
necessai*y to consider the general question 
whether a mere trespasser who, by force or 
fraud, has succeeded in making away with a 
vessel, and who has no color of possessory or 
proprietary right, can make conti-acts with 
innocent thii*d parties which will bind her in 
rem as against her real owners. 

The facts in this case do not present such a 
question. Prima facie, the person in peace- 
able and undisputed possession of the ship as 
master is presumed to have been duly ap- 
pointed. If the owner seeks to avoid con- 
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tracts made or liens created by him under the 
circumstances above suggested, the burden of 
proof is on him to establish the facts. No 
attempt to do so has been made in the ease at . 
bai% 

On the contrary, it appears that at the time 
of the escape, Johnson appeared on the cus- 
tom-house records as her lawful master. 
Whether he had been discharged during the 
time she remained in the sheriff's custody 
does not appeal". It is certain, however, that 
no one had been substituted for him of record 
at the custom-house. Nor is the conjecture 
or suspicion that Johnson escaped with the 
vessel with the connivance, or at the instiga- 
tion, of the owners, repelled by any evidence 
wliatever. 

If, then, this were a suit between the ma- 
terial-man and the owners of the vessel at 
the time of the escape, 1 should feel little ■ 
hesitation in holding that the latter had offer- 
ed BO evidence on which the claim of the 
former could be disallowed. I shall, there- 
fore, in the further consideration of this ease, 
assume that Kothschild acquired a valid lien 
on the vessel, which he could have enforced 
against the owner. Whether it would have 
been equally enforceable against the sheriff 
is more doubtful. The latter might, with 
some plausibility, have urged that the lien 
of the attaching creditor was prior and para- 
mount to any liens growing out of the con- 
tracts made by a person whose possession had 
been obtained by a flagrant violation of law. 

That he, the sheriff, was entitled to the 
exclusive possession of the ship, and that, in 
legal contemplation, she was still in eustodia 
legis; that he had a right to involve the pow- 
ers of a court of admiralty to reinstate him in 
the possession of which he had been illegally 
divested; and that it must continue until the 
lien of the attaching creditor sliould be either 
dissolved by an adverse judgment in the pend- 
ing suit, or by a satisfaction out of the pro- 
ceeds of the vessel when sold; and that in the 
last case the material-man could only look for 
the payment of his demand to the surplus 
that might remain on such sale, after satisfy- 
ing the judgment of the attaching creditor. 

It may be that a possessory suit by the 
sheriff could have been maintained on these 
grounds, even against the claims of the ma- 
terial-man to a lien. It might be objected, 
however, that such a suit would be an indi- 
rect mode of visiting the consequences of the 
sheriff's own negligence upon an innocent 
party, who, but for that negligence, would 
have had no dealings with the vessel; that 
the attaching creditor was amply protected 
by the sheriff's liability on his official bond; 
and that the sheriff could not escape or di- 
minish that hability by casting the loss upon 
an innocent party who had dealt on the cred- 
it of the vessel, and without knowledge or 
means of knowledge of the facts, with a per- 
son whose possession and apparent authority 
were exclusively the result of the sheriff's 
negligence in the performance of his oflicial 
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duty. If there be any force in these last sug- 
gestions it follows that the sheriff, in paying 
off the claims of the supply-man, did no more 
than his duty, and in fact, was only meeting 
a liability which he liad ah-eady incun-ed. In 
that view the claim of the supplj^-man would 
be deemed to be extinguished by the pay- 
ment; by the sheriff, and the latter would 
have no demand on any one for reimburse- 
ment, and consequently could have no lieu 
to enforce it. I am not sure, however, that 
this would be the legal result. 

On the contrary, 1 incline to think that if 
the lien of the attaching creditor had been 
dissolved, either by an adverse judgment in 
the suit, by bonding of the vessel, or by a 
settlement of his claim, and the vessel had 
been restored to the owner, the sheriff might, 
on producing the assignment to him of the- 
supply-man's demand, and on proof that the 
escape was by the instigation or with the 
connivance of the owners, and that the mas- 
ter who had contracted the debt was their 
agent, be subrogated to all the rights in per- 
sonam and in rem of the supply-man. 

But no such proofs have been presented in 
this ease, and besides, the suit is not against 
the vessel in the hands of the owner, who 
may have instigated Johnson to commit the 
trespass, but against a purchaser for value 
without notice. It will not, it is presumed, 
be contended that as against the attaching 
creditor the sheriff had any claim or lien on 
the vessel. Such a contention would involve 
the supposition that, by a payment rendered 
necessary by his own negligence, he coula 
acquire a Tight In the vessel superior to that 
of the party to whom he was directly respon- 
sible for his negligence. Whereas, in fact, 
if the lien of Kothschild had been adjudged 
to be prior and superior to that of the attach- 
ing creditor, and tae latter had been obliged 
to ■ satis^ it, or the vessel had sold for a 
less price in consequence, the sum so paid by 
the creditor, or the difference in price obtain- 
ed at the sale, would have been the exact 
measure of the sheriff's liability for the es- 
cape. 

It is obvious that the assignment by Roth- 
schild to the sheriff conveyed no rights as 
against the attaching creditor, and earned 
with it no lien enforceable against the latter, 
or against the purchaser at the execution 
sale. And this not merely on the ground 
that the sale and delivery of the vessel to the 
piirchaser, without disclosing his claim, creat- 
ed an estoppel, or constituted a waiver by 
the sheriff of his rights; but because he had 
no rights to waive, and the purchaser, at the 
sale, either with or without notice, took" the 
property divested of all lien on the part of the 
sheriff. 

It appears to me that the present claimant, 
who is the. bona fide purchaser from the le- 
gal owner of record, must occupy the same- 
position; and that the only right acquired by 
the sheriff was that of enforcing his lien up- 
on the vessel while in the hands of the own- 
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er, and on proof of complicity on liis part in 
the escape, or that the master who contract 
■ed tlie dent was bis duly appointed agent. 

But if this view be erroneous, it is at least 
c-lear that a lien acquired under such excep- 
tional circumstances should be promptly as- 
.serted and diligently enforced. But the sher- 
iff not only failed to assert his claim during 
the whole time the vessel remained in his 
custody after her return, but he sold her, and 
delivered possession to the purchaser, with- 
out the slightest intimation of any demand of 
his own against her in rem. 

The sale was made on the twelfth of De- 
cember, 1S76. The present libel was not filed 
until Januaiy oO, 1877— after, as has been be- 
fore stated, the present claimant had become 
the owner of the vessel for value, and with- 
out notice. The sheriff has thus been doubly 
in fault: 1. In permitting the vessel to be 
taken from his custody; 2. In not asserting 
his claim until the rights of an innocent pai- 
ty had attached. It is clear that, as between 
the two, the rights of the latter must prevail. 
The libel must be dismissed. 
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Case IsTo. 13,6S8. 

In re SUPERVISORS OF ELECTION. 

[2 Flip. 228; i 3 Cin. Law Bui. 714.] 

Circuit Court, S. D. Ohio. Sept. 16, 1878. 

Constitutional Law — Supetivisoks of Election 
— Judicial Act — Officeus of Coukt. 

1. The act of congress directing the appoint- 
niotit of supervisors in congressional elections 
by the circuit judge of the United States for 
such congressional district as may be reported, 
pursuant to such statute, is constitutional, and 
is obligatory on the ch'cuit judge. 

2. Such action by the circuit judge is judicial, 
and does not fall under the hoad of uon-judicial 
action or such as is ministerial. 

3. The constitution declax"es that congress 
may, by law, vest the appointment of such in- 
ferior officers as it thinks proper in * * * 
the courts of law. The supervisors are infe- 
rior officers. The court is not required to per- 

1 [Reported by "William Searcy Flippin, Esq., 
and here reprinted by permission.] 



form the duties prescribed for these commis- 
sioners, but its iiower is exhausted when such 
officers are appointed. 

[In the matter of the application of sun- 
dry citizens for the appointment of super- 
visors for the voting precincts of the city 
of Cincinnati.] 

The act of congress provides: "Whenever, 
in any city or town having upwards of twen- 
ty thousand inhabitants, there are two citi- 
zens thereof, or whenever, in any county or 
parish, in any congressional district, there 
are ten citizens thereof, in good standing, 
who prior to any registration of voters for 
an election for representative or delegate in 
the congress of the United States, or prior 
to any election at which a representative 
or delegate in congress is to be voted for, 
may make known, in writing, to the judge 
of the circuit court of the United States for 
the circuit whei-ein such city or town, county 
or parish, is situated, their desire to have 
such registration, or such election, or both, 
guarded and scrutinized, the judge, within 
not less than ten days prior to the registra- 
tion, if one there be, or if no registration be 
required, within not less than ten days prior 
to the election, shall open the circuit court 
at the most convenient point in the circuit." 
The supervisor, to be thus appointed, are 
then, by subsequent sections of the law, au- 
thorized to be present during the registration 
or voting, take cognizance of what is done, 
and be present at the counting of the votes, 
simply with a view to secure fairness and 
impartiality in the elections and correct re- 
turns thereof. 

[The law itself directs that these super- 
visors shall be of opposite political opinions. 
The court has no discretion in the matter. 
The law is imperative. The court is bound 
to execute it, and, under the command of 
the statute itself, must make these appoint- 
ments when called for. On motion of the 
clerk of the court by direction of Judge 
BAXTER, a number of prominent gentle- 
men from both parties attended. The fol- 
lowing is the argument of Hon. George 
Hoadly, representing the opposition to the 
appointment of supervisors.] 2 

2 [Ai'gument of Hon. George Hoadly: 

[If yoiu' honors please, this is the first time, 
although this law has been on the statute 
book for seven years, that the courts of this 
district have been called upon to administer 
its provisions. As I read the statute, j'our 
honors are sitting in a judicial capacity. 

[Judge Hoadly, after briefly reciting the 
provisions of section 2011, said: 

[I am, however, restrained or admonislied 
by the fact that I am in the presence of a 
court. Such a consideration I confess was 
not as fully before my mind this morning, 
as it is now; and that your honors, sitting 



2 [From 3 Cin. Law Bui. 714.] 
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as the circuit coui-t, as part of the judicial 
government of the United States, are solicit- 
ed by ten citizens to make certain appoint- 
ments, of a chief supervisor, and assistant 
supervisors or deputy supervisors, for the 
purpose of regulating the political election to 
be held by the voters of the state of Ohio on 
the 7th day of October nest. I desire to say 
to your honors that the gentlemen with 
"Whom I am associated, and -whom I now rep- 
resent, are governed by no lack of sympathy 
■with the objects of the law. No longer ago 
than the last Democratic state convention in 
Ohio it was sufficiently made manifest that 
the Democratic party in Hamilton county had 
no sympathy whatever with the violation of 
any duty or right of any citizen with regard 
to the elective franchise. With the objects 
of this law, so far as they are to protect the 
ballot-box, I, for one, would not consent to 
represent any party or any citizen not in full 
and thorough sympathy with it. But, if 
your honors please, because I am, and those 
with whom I am associated, are hostile to 
fraudulent voting, it does not by any means 
follow that this statute is one that we desire 
to see enforced. I do not propose to advei-t 
to the fact further than merely advert to it, 
of which your honor politically is aware, 
that the Democratic party, at the passage of 
this statute, voted against it in solid column 
in both branches of congress, and since the 
passage of this statute have treated, regard- 
ed and denounced it as part of an attempt to 
centralize power, both impolitic and uncon- 
stitutional, and have carried their animosity 
to such an extent as that, in the last ses- 
sion of congress, as I am informed, they 
refused to appropriate moneys towards the 
pay of those who were engaged in enforcing 
it, which may, perhaps, be a forecast of the 
future. 

[If your honors please, these considerations 
are considerations of policy, and not consid- 
erations of constitutional law, and infrac- 
tions of the constitution. I do not deny that 
in the constitution of the United States it is 
written in as plain language as words can 
make it, that while the "times, places and 
manner of holding elections for senatoi-s and 
representatives shall be prescribed In the 
state by the legislature thereof, the congress 
may at any time, by law, make or alter such 
regulations, except as to the place of choos- 
ing senators"; but if your honors please, 
what I do deny is, that the congress of the 
United States can be made engines of po- 
litical action, and what I do appeal to your 
honors to do, is to follow the example of 
John Jay and William Gushing, the two first 
chief justices of the United States; and of 
James Iredell, of North Carolina, when sit- 
ting as a federal judge; and of James Wil- 
son, who was both a signer of the Declara- 
tion and a framer of the constitution, and 
John Blair, when sitting as judges of the cir- 
cuit court in the state of Pennsylvania, Jay, 
Gushing, Wilson, Blair, and Iredell, all be- 



ing then judges of the supreme court of the 
United States, who, when asked to take 
an action which was not judicial, refused to 
do it. I propose to submit to your honors 
the cases, which show that from the begin- 
ning of the federal judiciary until now, its 
most honored names, all the judiciary con- 
curring, have held, that it has been the car- 
dinal principle that action, such as this 
seeks to devolve on your honors, shall be 
rejected, not merely by the people, but by 
your honors, and the appeal I purpose to 
make to you in behalf of my associates is 
that you will follow the precedents of two 
solemn decisions of the supreme court of 
the United States, that I present to you, and 
refuse to perform political duty, no matter 
if it be enjoined in a statute of the United 
States; for, in the earlier days of the re- 
public, if not the better, such was the course 
which the judges of the federal courts fol- 
lowed. 

[If your honors please, I shall not delay 
with the suggestion that while congress may 
alter or make regulations, they must leave 
the enforcement of those regulations to the 
ojgacers of the states; I shall not delay with 
the suggestion that the officers of the Unit- 
ed States are necessarily, by the constitution, 
the creatures of the executive department of 
om* government; for the constitution in so 
many words says that every officer of the 
federal government shall be commissioned 
by the president of the United States. But 
I shall ask your honor's attention to the ju- 
dicial history, because I am reminded again 
that we are in a court, which shows that ac- 
tion which is not in its nature judicial has 
uniformly been rejected by the courts of the 
United States. 

[It dofes not seem to me that I am called 
upon to argue to your honors the proposi- 
tion that taking charge of the election of 
members of congress is not in any respect 
a judicial action; it does not seem to me 
that this admits of doubt I am at a loss to 
know where to find authorities upon a prop- 
osition so patent as that the selection of 
the administrative managers of an election, 
or supei-visors of an election, is not a func- 
tion in any respect judicial. Nor is It nec- 
essary that I should delay to argue to your 
honors these propositions which I hasten 
over, although propositions which I believe 
to be perfectly well founded. It is not nec- 
essary, I say, that I should dwell on this 
proposition, that the election to be held in 
Ohio on the 7tb of October is not an election 
merely of members of congress, but is an 
election as well of state and of county of- 
ficers, an election in which a judge of the 
supreme court of Ohio, a member of the 
board of public works of Ohio, a sherifiO of 
Hamilton county, and other subordinate ex- 
ecutive officers of this county, are to be se- 
lected; and that whereas congress may 
make regulations and may alter regulations 
of the state regarding elections of members 
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of congress, tliey have no rigbt by law to in- 
trude upon the election of state or county 
officers; but, in order that such a regula- 
tion may be constitutional, the elections must 
be separated and identified, so that the peo- 
ple of the state of Ohio, in the management 
of that part of their concerns which is in no 
wise federal, may exercise their rights en- 
tirely free from interference by federal of- 
fice-holders. -But that is a suggestion which 
is patent, and needs no discussion. I shall 
pass on, therefore, to the proposition, to 
which I invite your honors' attention for a 
few moments, that by the law of the United 
States, as repeatedly administered by the 
supreme court of the United States, any at- 
tempt to devolve upon any court of the Unit- 
ed States non-judicial action, has not only 
been disregarded, but resisted by those 
judges. So that it has become an estab- 
lished proposition that a judge will not, and 
must not, if called upon by congress to act 
in a non-judicial point of view, act at all. 
His duty is performed by non-action, and not 
by obedience. It is not the case of a law 
whose constitutionality may be considered as 
doubtful, and which, therefore, the judge 
will obey, leaving it to a higher court to 
pronounce upon, but it is a law whose con- 
stitutionality has been condemned from the 
year 1793 until now, and to obey which in- 
volves disobedience both to the spirit and 
letter of the constitution, and to the pre- 
cepts handed down to us by our fathers. 

[Judge Hoadly then referred to the act 
relating to invalid pensions passed in 1793, 
which, he said, while it was not certainly 
judicial, was far more in the nature of ju- 
dicial action than tlie statute which he was 
considering. He read sections 1 and 3 of 
the act from 1 Stat. 324. His other refer- 
ences were to the opinions of the courts in 
the note to the Case of Hayburn, reported in 
2 Dall. [2 U. S.] 409; also to the letters of 
the circuit court of the United States for the 
state of Pennsylvania, composed of Judges 
Wilson, Blair and Peters, and for North 
Carolina, consisting of James Iredell, jus- 
tice, and Stitgreaves, district judge, to George 
Washington, president of the United States, 
dated respectively, April 18, 1792, and June 
8, 1792; also to U. S. v. Perreira, reported in 
13 How. [54 U. S.] 40; also to a note pre- 
pared by Chief Justice Taney in the same 
case, on page 52, containing the case of U. 
S. V- Todd, decided by the supreme court in 
1794. 

[He continued: It therefore appears that 
at the time of the adoption of the constitu- 
tion of the United States, and by the men 
who made it, in the most solemn form in 
which it could be transmitted to posterity, 
by a judgment of the supreme court of the 
United States, it was established that when- 
ever non-judicial action was sought by con- 
gress at the hand of the courts of the United 
States, it became the duty of those courts to 
refuse. 



[Judge Hoadly was then proceeding to 
read from the opinion of the supreme comi: 
of the United States, at the December term, 
1851, in the case of U. S. v. Perreira [supra], 
a case arising under the treaty of 1810 [18 
Stat 252], between the United States and 
Spain, when he was interrupted by the court, 
who said it was not necessaiT he should ar- 
gue that congress could not require of any 
court the discharge of any duty that was not 
judicial. That was a proposition too plain 
for argument. It has not been denied, and 
would not be denied by the court. The 
question for discussion, if there was one, 
was to show that this particular act was not 
judicial. 

[Judge Hoadly: That is a question upon 
which I must confess my surprise that there 
should be an intimation of a doubt. That 
which is required of this court is the ap- 
pointment of a chief supervisor and associ- 
ate supervisors of a political election. What 
is the judicial action under the constitution 
of the United States? "The judicial power 
shall extend to all cases in law and equity 
arising under this constituflon, the laws of 
the United States, and treaties made or 
which shall be made under their authority, 
to all cases affecting embassadors," etc. 
Within what part of that explicit definition 
of judicial power does the power to super- 
vise the election of members of congress fall 
I respectfully ask? It does fall within a 
provision of the United States constitution, 
but that provision is not to be found in any- 
thing inserted in the constitution relative to 
the judicial department, but is written in 
that part of the constitution which relates 
to the other departments. These decisions 
show that the judicial work of the courts 
of the United States is limited by the defini- 
tion of the constitution, and the executive 
work of the administrative officers of the 
United States must be performed by them, 
and cannot constitutionally be performed by 
judges of this court. Wherein does the lan- 
guage of this statute relate to- or make 'any 
part of the judicial grant of the constitution? 
Wherein does it relate to any case arising 
under the constitution of the United States? 
What is there judicial about this work that 
your honor has to perform here today? 

[After reading sections 2011, 2016-2020 of 
the statute, Judge Hoadly said: Bear in 
mind that the constitution of the United 
States contains this clause: "Each house 
shall be j udge of the election returns, and qual- 
ification of its own members." Bear in mind 
that the end and aim of all this is contained 
in the words I last read: "And on receiv- 
ing any such report, the chief supervisor, 
acting both in the facts, and he shall have 
power to subpoena before him any Avitnesses, 
etc., and prior to the assembling of the con- 
gress for which such delegate or representa- 
tive was voted for he shall file with the clerk 
of the house of representatives all evidence 
by him taken or information by him obtain- 
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ed, and all reports to Mm made." Now, 
■wliat else is there in this law? I know of 
nothing. Its purpose 'is to place at the poll 
boxes of every precinct in the county a corps 
of men appointed by the court to see that no 
fi-aud is pei*petrated, and to give those men 
the powers to enable them to scrutinize and 
ascertain if fraud is perpetrated, and'to re- 
port upon sworn testimony to congress the 
evidence of such frauds. Is that a case at 
laAV or in equity, criminal, civil or other- 
wise, arising under the constitution of the 
United States and committed to the judges 
of the courts of the United States? "Why, if 
your honor please, far more than taking tes- 
timony and ascertaining who the poor fel- 
lows were that were entitled to invalid pen- 
sions for Kevolutionary services; far more 
in ascertaining who the men were entitled 
under the treaty with Spain alluded to in 
the case of U. S. v. Ferreii-a, is the action of 
this court which is invoked by this law, polit- 
ical action. It is not merely not judicial 
action, but it is indorsed all over it in such 
a way that • there cannot be any mistake 
about it— political action. It is judicial ac- 
tion only in this— that it is a function com- 
mitted to the court, and that is not enough 
to make it judicial action. 

[Judge Hoadly, after reading at consider- 
able length from the decision of Chief Jus- 
tice Taney in the Ferreira Case, said: "What 
powers have these oflBLcers conferred upon 
them to perform acts, which are not alien to 
the ordinary course of the process of courts 
of justice? Your honors may appoint com- 
missioners, but you appoint them for the 
purpose of taking testimony or for the pur- 
pose of hearing testimony, but your honors 
do not appoint commissioners for the pur- 
pose of searching for testimony without re- 
gard to information or the bringing of cases; 
and, if your honoi'S please, when you go fur- 
ther than that, and see that this function is 
conferred in order that the house of repre- 
sentatives may be informed who has been" 
elected, it appears clear that if these gen- 
tlemen are to be appointed as commission- 
ers in any sense of the word preliminary to 
any judicial controversy, it is a judicial con- 
troversy arising in the legislative depart- 
ment, and determined and solvable only by 
that department. And if it can be so, by 
some strange reasoning, that these gentle- 
men are observers of events, who are to 
gather testimony with a view to criminal 
indictments to be found thereafter, the hia- 
tus between the performance of the function 
and the finding of the indictment is. too 
great to justify the analogy to causes aris- 
ing in equity, where commissioners take tes- 
timony to be presented to the court, or caus- 
es arising in admiralty, or criminal causes 
where commissioners hold to bail. I there- 
fore respectfully submit, on behalf of the 
gentlemen with whom I am associated on 
this occasion, that we have had handed down 
to us from the fathers, instructions to the 
23i--Ki).CAs:.— 28 



effect that actions of this kind not only can 
not be required by congress of the courts, 
but can not be lawfully performed by the 
courts, even when asked by congress; and 
therefore we appeal to your honors in aid 
of our position, to treat this statute as Chief 
Justice Jay and his associates of the su- 
preme court of 1793 treated that statute, and 
to treat this statute as Chief Justice Taney 
and the supreme court of 1851 treated the 
three acts with regard to the treaty with 
Spain, as being a statute calling for an ex- 
amination of matters that cannot be judicial 
and are improper for judicial examination. 
And we are consoled in the thought that in 
making this appeal to your honors, we are 
asking you to observe the proper line of a 
noble and dignified jurisdiction, prescribed 
by the constitution, and that we have the 
precedents before us that this step is one 
which no court can take without converting 
itself into a court not to hold the scales of 
justice in cases arising in law and equity be- 
tween man and man, or statfc and state, but 
a court to subserve the ends of politicians in 
the controversies of party, and an instru- 
ment for the revolution of the legislative de- 
partment which is independent of it. 

£1 thank your honors for having listened 
to these remarks from me, and for having 
permitted me to make this more ample state- 
ment of reasons, legal in their character, 
such as might be addressed to judges by an 
officer of the court. The political part of this 
argument I do not submit to your hands- 
The considerations of policy will be improp- 
er to. address to a court, but I do ask your 
honors to consider how large a branch of 
this argument I am compelled, by the re- 
spect which I owe to this court, to omit. It 
is a consideration well worthy of your hon- 
ors* attention. A political party, which hon- 
estly believes itself to have been defrauded 
of the presidency by the instrumentality in 
partof this statute,— apolitical party number-^ 
ing more than one-half the-votei-s of the 
United States, as all the recent elections have 
shown,— is represented here, so far as this 
little segment of it is concerned, by myself 
and my associates before the court, and the 
■question is whether the court shall take po- 
litical action; and the fact that we are 
compelled to be silent upon grave political 
consrderations, the fact that they are im- 
proper to be introduced because this is a 
court of justice and not a hustings from 
which to harangue the people, is itself a 
fact which characterizes this statute and 
characterizes the action to be taken under 
it as necessarily political. Your honors know 
that were I to go into the argument of the 
policy of the politics which have grxjwn up 
about this statute I would be introducing 
into this court those elements of debate upon 
which men differ most widely in this coun- 
try, 'and whereupon their tempers and imag- 
inations become most heated. And yet what 
else is it, when your honors are to supervise 
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an election of members of congress, what 
else is it but to invite political discussion, 
to invite political consideration? Your hon- 
ors are to appoint supervisors of both par- 
ties—all parties. Your honors are to recog- 
nize party lines and say: "This man shall 
not be appointed, because if appointed it will 
make all the supervisors of one party," Your 
honors are to say: "That man shall be ap- 
pointed, because it is necessary to cany out 
the order which congress has given us to 
appoint from both parties," for if I take it 
for granted that your honors will not adopt 
the precedent of the election of 1876, and 
fill from both political parties, as was done 
in the state of Louisiana, by excluding from 
all but one. May it please your honors, the 
temptation is one I must resist, and I only 
allude to the political considerations which 
group themselves about this statute as sug- 
gestive that the work wliich is allotted to 
your honors is not, in any sense, and can 
not be by any skillfuUness or subtility of 
reasoning, denominated otherwise than as 
political, and can not, I respectfully submit, 
possibly be conceived of by the ordinary hu- 
man mind as judicial.] 2 

Before BAXTER, Circuit Judge, and 
SWING, District Judge. 

BAXTER, Circuit Judge. I trust it will 
not be improper for me to say that I regi-et 
having been called upon to perform this duty. 
But the act of congress imposing the duty is 
imperative, and if constitutional, must be en- 
forced. Learned counsel have, however, in- 
sisted that it is unconstitutional: First, be- 
cause it requires the courts to perform other 
than judicial duties; and second, because its 
enforcement would be an invasion of the 
rights of the states. Can these propositions, 
or either of them, be maintained? 

The government, we concede, is divided 
into three distinct departments— the execu- 
tive, legislative and judicial— each invested 
with appropriate functions, and neither can 
be lawfully required to encroach upon the 
prerogatives of either of the others, without 
violating the fundamental law from which 
they all derive their authority. If therefore 
the act which provides for the appointment 
of supervisors of elections requu-ed the court 
to perform non-judicial duties, I would fol- 
low the precedent of Chief Justice Jay and 
other contemporary judges, so earnestly com- 
mended by counsel, and refuse to enforce it. 
I heartily concur in principles announced by 
the learned chief justice. The reasons as- 
signed for declining to execute the invalid 
pension act are cleai'ly 'Stated as follows: 
"That neither the legislative nor the execu- 
tive branches can constitutionally assign to 
the judicial any duties but such as are prop- 
erly judicial, and to be performed in a judi- 
cial manner * * * that the duties assign- 
ed to the courts by the (invalid pension) act 

2 [From 3 Ciu. Law Bui. 714.] 



are not of that description. * * * As there- 
fore the business assigned to this court by 
this act is not judicial, nor directed to be 
performed judicially, the act can only be con- 
sidered as appointing commissioners for the 
purposes mentioned in it by official instead of 
personal descriptions." 
I By reference to the act it will be found that 
I it designated the judges as coiamissioners, to 
j take depositions and make reports to the sec- 
! retary of war, and authorized the secretaiy 
i of war to suspend, and congress to revise, 
I their decisions, and hence the learned judge 
' added "that by the constitution, neither the 
secretary of war nor any other executive offi- 
, cer, nor even the legislature, are authorized 
to sit as a court of errors on the judicial acts 
or opinions of this court." 

But what would have been the decision of 
the court if the act had required it to app_oint 
commissioners to perform the duties pre- 
scribed? The constitution declares that "con- 
gress may, by law, vest the appointment of 
such inferior officers as it thinks proper, in 
the president alone, in the courts of law, or 
; in the heads of departments;" and under 
j this constitutional grant of power congi'ess 
j has vested the president, the heads of depart- 
I ments and the courts with authority to ap- 
j point a great many subordinate officers. 
I Amongst others, the courts have been author- 
; ized to appoinj; their clerks, circuit court, and 
! other commissioners, and this power had been 
I exercised by the judges who declined to en- 
force the invalid pension act. Why is it 
supposed the courts would have refused to 
comply with the statutory command, if the in- 
I valid pension act had authorized and required 
j them to appoint commissioners to perform 
1 the merely ministerial duties by its provl- 
; sions imposed? There would have been no 
I greater impropriety in the court's appointing 
j commissioners to perform the duties prescrib- 
; ed by that act, than in appointing clerks or 
cii'cuit court commissioners under the several 
I 'acts authorizing them so to do. The terms 
! in which they express their objection to act- 
j jng in the non-judicial character of commis- 
' sioners indicate clearly, that without doubt or 
\ hesitation they would have appointed com- 
; missioners to discharge the same duties. The 
duty of the courts to appoint subordinate offi- 
cers when required and authorized so to do 
by law, has never before been questioned, 
and cannot be upon the basis of any adjudi- 
cated case. All precedents and authoritj- 
are to the conti-ary. The state governments, 
like the national, ai*e divided into separate 
depailments. There is no more power un- 
der the state constitutions to impose other 
than judicial duties on the courts tlian 
there is under the federal constitution. And 
yet by law in several of the states the ap- 
pointment of judges of elections has b^en 
conferred upon the courts, and so far as I am 
advised the validity of these laws, or the pro- 
priety of their enforcement has not been 
questioned. 
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There is a very obvious distiuction ■between 
the invalid pension act and that under con- 
sidei-ation. In the former, the judges were 
designated and required to act as commis- 
sioners. That duty they very properly de- 
■elined to perform. And if the act under con- 
sideration commanded this court to supervise 
the elections, I should refuse to obey it. But 
the command is, that this court shall appoint 
others to perform that duty. The supervis- 
ors so to be appointed will be "inferior oflBl- 
■cei-s." The constitution authorizes congress 
liy law to vest such appointments in the 
■couits. Congress, by the statute under dis- 
cussion, has authorized and commanded the 
circuit judgeSj when requested by the requi- 
site number of citizens, to make the appoint- 
ment which has now been asked for. And 
though this law may conflict with the opin- 
ions of counsel and those whose views they 
Tcpr&sent, as to the proper classification and 
■division of powers between the several de- 
partments of. the government, the constitution 
and the act when construed together make 
the appointment of supervisors a judicial 
duty which this court cannot decline to per- 
form without a flagi-aut violation of the obli- 
sations imposed upon it by law. 

Let us now consider the second objection. 
Does the act invade the rights of the states? 
If so, how? I do not anticipate any possible 
■conflict between the state and national au- 
thority proceeding from the exercise of the 
power conferred by this act Congress has 
the right to regulate the election of its own 
members, and by the constitution each house 
is made the exclusive and final judge of their 
•election and qualification. In the exercise'of 
this jurisdiction witnesses may be summoned 
and examined, and investigations made into 
the fairness and regularity of elections. If 
this may all be done after election, may not 
<'Ougress by law provide safeguards before elec- 
tion to prevent fraud, secure an honest count, 
and compel correct returns? This is all the 
appointment of supervisors is intended to ac- 
complish. It is not contemplated that they 
shall supersede or exercise any. part of the 
authority vested by state laws in the persons 
acting under state authority. Supervisors 
can neither admit nor exclude the baUot of 
any one offering to vote. They are not pres- 
ent to act as judges but simply as witnesses 
to remain with the officers holding the elec- 
tions, take cognizance of everything done, 
and witness the counting of the votes polled 
with the purpose to secure fairness and im- 
partiality in the conduct of the election. No 
injustice can possibly result from such action. 
It is only to those contemplating frauds ei- 
ther in the casting of the votes or in the count- 
ing and return thereof that these impartial 
witnesses provided by the law are a terror. 
Frauds perpetrated in the election of mem- 
bers of congress are punishable in the com'ts. 
And while the supervisors to be selected 
from opposing political parties, cannot con- 
ti"ol the elections aiid are without authority 



to receive or exclude a vote, or do any act 
calculated in the slightest degree to intimi- 
date a legal voter, yet they may, after the 
election, give evidence and secure the con- 
viction and punishment of violators of the 
law, and to this class supervisors would nat- 
urally be obnoxious. 

Thus far I have treated the questions ar- 
gued as original, and as though there were 
no precedents in the enforcement of this law 
in other instances to support the views I have 
expressed. It was remarked in the argument 
that the protection intended to be given by 
the statute had not heretofore been invoked 
in this circuit. The statement is erroneous. 

Judge Hoadly: This district is what I said: 

THE COURT: The statement is correct in 
reference to the districts; but the act has 
been enforced elsewhere in the circuit, as 
also in other circuits, and so far, as I am 
aware the action of the courts in exercising 
the powers conferred has not in any instance 
been objected to. 

I thinlc the statute is constitutional; that 
it is obligatory upon me, and appointments 
will be made in accordance with its re- 
quirements. If after they are made.vthe ap- 
pointees shall do any act in excess of the 
powers conferred on them by the law they 
will be held amenable therefor. Their acts 
will be their own and not the court's. In 
making the appointments the court exhausts 
its powers, and therefore in their selection I 
wish to act with judicial impartiality, so as 
to secure men worthy of so important a 
trust, and for this purpose invoke the coun- 
sel and co-operation of good men of every 
shade of political sentiment who desire that 
the popular will may prevail and honest 
elections be secured, 

[NOTE. The following is the application 
made to Judge Baxter, for the appointment of 
supervisors, and here reprinted from 3 Gin. 
Law Bui. 714:] 

The Call. 

Cincinnati, August 31, 1878. 

Hon. John Baxter, Judge of the United States 

I Circuit Court, Sixth Circuit— Dear Sir: The 

undersigned citizens of Cincinnati, a city having 

upwards of 20,000 inhabitants, desire to have 

the election held on the 8th day of October, 

A. D. 1878, at which a representative in con- 
gress i^ to be voted for, guarded and scrutinized 
under the laws of the United States, and re- 
spectfully request the appointment of super- 
visors for the several voting precincts of said 
city, as provided by title XXXVI., Revised 
Statutes. 

James McKeehan. Harry C. Uraer. 

B. F. Evans. Geo. F. Davis. 
"W.-J. Lippincott. • H. Wilson Brown. 
Geo. "W. Jones. Edmund H. Pendleton. 
Lewis Glenn. John W. Hartwell. 
B.Eggleston. C. M. Holloway. 
Richard Smith- E. W. Cunningham. 

F. T. Foster. A. H. Hinkle. 

C. W. Thomas. C. W. Bowland. 
Wm. Means. H. C. Whiteman. 
J. A. Townley. 

[The following note from Judge Hoadly is re- 
printed from 3 Cin. Law Bui. 722:] 

Editor Law Bulletin: Will you please add in 
connection with my argument before Judge 
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Baxter what I would have gladly said, had the 
judge given me the opportunity, on the sub- 
ject of the attempt to support the power of the 
courts to appoint supervisors of elections, by 
the provision of the constitution allowing con- 
gress to delegate the appointment of subordi- 
nate officials to the courts. I am more free 
to ask this because the question is in its es- 
sential character, political, and because Judge 
Baxter (of course, undesignedly,) diverted my 
mind from this provision, by interrupting me, 
and conceding that the proposed action could 
not be sustained if it were shown to be non-ju- 
dicial. 

It will be seen at once that unless this power 
is controlled by the distribution into the three 
great departments — executive, legislative, judi- 
cial—the learned judge has raised a larger 
question than he has solved. Can it be pos- 
sible that he thinks congress competent to re- 
quire the federal courts to administer the pat- 
ronage of the government, to appoint governors 
of territories, postmasters, collectors of customs, 
and of internal revenue? But the supreme 
court long ago suggested the true solution. In 
Ex parte Hennen, 13 Pet. [38 U. S.] 257, 258, 
the supreme court, speaking through Mr. Jiistice 
Smith Thompson, used the following language, 
which is perfectly decisive: "By the constitu- 
tion of the United States (article 2. § 2) it is 
provided that the president shall nominate, 
and by and with the advice and consent of the 
senate, shall appoint certain officers therein 
designated, and all other officers of the United 
States whose appointments are not herein other- 
wise provided for, and which shall be estab- 
lished by law; but congress may, by law, vest 
the appointment of such inferior officers, as they 
shall think proper in the president alone, in 
the courts of law, or in the heads of depart- 
ments. The appointing power here designat- 
ed in the latter part of the section, was no 
doubt intended to be exercised by the depart- 
ment of the government to which the appoint- 
ment of officers most appropriately belongs." 
Very Respectfully, George Hoadly. 

Cincinnati, Sept 20, 1878. 
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SURGET V. BYERS. 

[Hempst. 715.] i 

Circuit Court, D. Arkansas. April, 1845.2 

Pleading ix Equity — Exhibits — Answer— Ad- 
missions— Specific Perfoumance — 

FUAUDULENT SaLE. 

1. Pleadings in equity are viewed without re- 
gard to form, and exceptions are never al- 
lowed if made under circumstances calculated 
to effect a surprise on either party. 

2. Copies of deeds filed with the bill as ex- 
hibits become part of it, and if intended to be 
objected to, should be done before the hearing. 

3. It is a rule of pleading at law, that every 
material averment not denied is admitted; and 
that rule would seem to apply H fortiori in eq- 
uity, where all formal exceptions are discour- 
aged. 

[Quoted in Gaboon v. Ring, Case No. 2,292.] 

4. Allegations in the bill may be considered 
as established, whenever the statements in the 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Affirmed in 19 How. CCO U. S.) 303.] 



answer can, by fair interpretation, be con- 
strued into an admission of or acquiescence in 
the same. 

5. Where inadequacy of consideration in a 
sale, either private or judicial, is so gross as to 
shock the conscience, it is presumptive evi- 
dence of fraud. 

6. Courts of equity will refuse a specific pei-- 
formance where the consideration is grossly in- 
adequate, or the contract is oppressive and un- 
conscientious. 

7. Where the attorney prepared the writ for 
the clerk, taxed the costs, prepared the adver- 
tisement of the sheriff, directed a large quan- 
tity of land to be levied on, and himself be- 
came the purchaser at a grossly inadequate 
consideration: held, that the sale was fraudulent 
and void, and the same was set aside. 

8. Facts and circumstances detailed and com- 
mented on, and a case of fraud developed. 

Bill in, chancery [by Francis Surget against 
William Byers] to set aside a sale of lands. 

P. Trapnall and S. H. Hempstead, for com- 
plainant. 
A. Powler and A. Pike, for defendant. 

DAXIEL, Circuit Justice. This is a case, 
as to which, whatever may be the decision 
upon it, it cannot be denied that it is strik- 
ing and singular in many of its features. 
An outline or sketch of the most prominent 
of those features present these obvious linea- 
ments or characteristics: 1. The institution 
of an action at law, by a creditor, for the sat- 
isfaction of an alleged (and indeed an unde- 
niable) obligation. 2, The discharge of the 
debtor upon grounds wholly distinct and 
apart from any impeachment or satisfaction 
of that obligation, but upon a proceeding 
■which admits the legality of that obligation, 
and the I'ight to resort to courts of justice for 
its enforcement. 3. The adjudication of 
costs against the creditor, for having resorted 
to a court for the enforcement of his legal 
rights, and on account of the discharge of 
his debtor from an obligation and right of 
action confessedly legal. 4. The transfer, by 
means of this claim for costs, to the debtor, 
or to those deriving title under him (and who,, 
from their position in relation to the proceed- 
ings above mentioned, and to the parties to 
those proceedings, were necessarily cognizant 
of their existence and nature), of landed prop- 
erty in value of more than seven thousand 
times the amount of the costs adjudged 
against the creditor, for having instituted his 
action upon an obligation which is neither 
impeached nor satisfied. Such, I repeat, are 
the characteristics of this cause. That they 
are unusual and strilcing, none can for a mo- 
ment hesitate to admit; nor can it be de- 
nied, that in their influence they have been, 
if not ruinous, most oppressive to the plain- 
tiff at law, who is also the complainant in 
this suit; so unusual and so oppressive, in- 
deed, as to force upon eveiy one the inquiry, 
by what stern and unbending rule or princi- 
ple that influence can be maintained; for it 
must be by the operation of some rule ox*^ 
principle too firm and inflexible to be shaken 
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"by considerations of inequality or hardsliip, 
or by any circumstances surrounding the 
transaction, tliat results sucli as Iiave been 
shown in this cause can be operated by the 
means employed. 

The complainant insists that the preten- 
sions set up by the respondent are void:— 1. 
As being contrived by the respondent for the 
puiTposes of circumvention, oppiression, and 
fraud. 2. For the gross inadequacy of con- 
sideration and efEect produced by the con- 
trivance of the respondent 3. For the "want 
•of competency in the respondent to sell the 
property of the plaintiff to become the pur- 
chaser of it himself. 4. On account of the 
unreasonableness and escessiveness of the 
levy, this being an abuse of the process of 
the court, and an evidence of a fraudulent 
design, and as calculated to inspire suspi- 
cion and to deter purchasers, by reason of 
that suspicion, and by offering . larger 
amounts of property than many persons were 
disposed or were able to buy. 5. By proof 
that the suit at law, on which the judgment 
for costs was rendered, was instituted "with- 
out the consent or knowledge of the com- 
plainant, and that therefore whatever may 
have appeared on the face of that suit at 
law, there can arise hence no bar to the right 
of the complainant to aver and show, in a 
court of equity, the true position of the com- 
plainant with reference thereto. G. That the 
process sued out on the judgment at law was 
not made out nor issued by. the only legal 
and competent officer, but was made up and 
calculated and determined by the respondent, 
and by him delivered to the sheriff, who was 
■ordered by the same party as to what partic- 
ular property, and to what extent to levy the 
execution. That the sale hj the sheriff was 
null, and could not divest the title of the 
complainant, because it is proven by the wit- 
nesses examined on the part of the respond- 
ent, that the requisites of the law, a com- 
pliance with which was necessary to give 
validity to any sale of lands under execu- 
tion, was not complied with, but were de- 
parted from, with the knowledge and partici- 
pation of the respondent. 

The positions on which the defendant rests 
his defence are substantially these: 1. The 
strength of his legal title under the execution 
and sale above mentioned, which sale he al- 
leges was fair, and not fraudulent; and 2. 
That sacrifices of land in the same section 
of the state, similar to that complained of, 
were usual under execution sales. 

Before considering the grounds as above 
stated, constituting what may be called the 
merits of this case, it seems proper to advert 
to some questions which have been raised up- 
on the pleadings. These, it is well known, 
are viewed with very little regard to form 
in courts of equity, where exceptions are nev- 
er allowed if they are made under circum- 
stances calculated to effect a surprise on ei- 
ther party, and might have been made at a 
different stage of the cause, and consistent- 



ly with fairness to all. This is a tribunal 
which addresses itself to the consciences of 
men, which looks to the substance of things, 
and acts upon the maxim, "ut res magis 
valeat quam .pereat." 

Exception has been taken in this case, for 
the fix-st time at the hearing, to Exhibits A. 
and B., pui-porting^to be copies from the rec- 
ords of deeds by which portions of the lands 
levied upon and sold were conveyed by Ste- 
phen and Wm. B. Duncan to the complain- 
ant. The objection to these deeds or cop- 
ies is twofold: first, that they were not reg- 
ularly admitted to record in the state of Ar- 
kansas; and that as the complainant had 
proffered the production of the originals, if 
required, he should be strictly held to their 
production. In answer to the first of these 
grounds of exception, it may be remarked 
that these copies were filed Tyith the bill as 
exhibits, and therefore, in legal intendment, 
made portions thereof. The same notice, 
therefore, which was giy&S of other portions 
of the bill, was given of the character of that 
part of it which was constituted by these 
documents. It was the undoubted right of 
the respondent to except to the whole or to 
portions of the bill, or to acquiesce in the reg- 
ulai^ity of its allegations, either by express 
admission or by necessary implication. It is 
a rule of pleading in the courts of common 
law, that every material averment which is 
not denied will be regarded as admitted. 
This rule would seem to apply a. fortiori be- 
fore a tribunal which discourages all excei> 
tions of a formal character. The respondent 
had the power, either by demurrer or plea, 
or by direct denial in his answer, to object to 
the structure of the bill, or to the competency 
of the parts or members thei'eof ; and sure- 
ly it was his duty to warn the complainant, 
to enable him to meet such exception, if de- 
signed to be insisted upon. But it is eon- 
tended that, by the rule of pleading in eq- 
uity, where allegations in .a bill are neither 
confessed nor denied by the answer, the com- 
plainant is bound to sustain them by proofs, 
on the final hearing. This rule, which ap- 
plies rather to the substance than to the 
forms of proceeding, is, undoubtedly, ti-ue in 
cases where the respondent states that, with 
the knowledge possessed by him, he can nei- 
ther confess nor deny the charges contained 
in the bill; but entirely untrue wherever the 
statements in the answer can, by fair inter- 
pretation, be construed into an admission of, 
or acquiescence in, the allegation of material 
facts. 

It is insisted that for an insufficiency in an 
answer, exception may be taken to it. This 
is trae; and, for a like imperfection in the 
bill, the like remedy may be resorted to; the 
rule and the obligation operates equally on 
complainant and respondent; but it is cer- 
tain that, with respect to the bill or the an- 
swer, the court would not sustain a captious 
exception, when the pleading disclosed or ad- 
mitted the real grounds of contest in the 
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cause. Thus mucli it has been deemed pi-op- 
er to state with reference to the rules of 
pleading, •which even if they went to the ex- 
clusion of these copies, would not, on further 
examination of the case, materially affect the 
question on which they are intended to bear. 
For the answer explicitly admits the inter- 
est of the complainant, ,not merely in the 
lands patented to him, but in all the lands 
embraced within this controversy. 

Leaving, then, this question, raised upon 
the pleading, we come back to those matters 
which enter essentially into the ehaiticter 
of the proceedings impeached by the bill; 
and, on reviewing those proceedings, it might, 
perhaps, be considered pro hac vice, that 
mere inadequacy of consideration shall not 
per se amount to proof of fraud, although the 
concession, thus broadly stated, would scarce- 
ly be reconcilable with the qualification put 
by the courts, namely, unless such inade- 
quacy be so gross as to shock the conscience, 
— for this oualifi2'ation amounts neeessailly 
to an affirmation, that if the inadequacy were 
of a nature so gross as to shock the con- 
science, it would per se be evidence of fraud. 
In another instance the courts of equity have 
reprobated such gross inadequacy when 
standing solely and singly as the ground of 
objection, namely, in refusing for that ob- 
jection alone to decree a specific performance . 
of an oppressive and unconscientious con- 
tract; thus showing that they are not gov- 
erned by mere legal or technical interpreta- 
tion, but yield to a certain extent to the 
moral sense and feelings of mankind, and to 
that principle so strongly stated by Lord 
Camden: "that nothing can give life and ac- 
tivity to a court of equity, but honor, in- 
tegrity, fairness; and that wherever these 
are wanting a court of equity cannot be in- 
cited to action, but neither listens, perceives, 
nor moves." Again, it is insisted that what- 
ever presumption arising from inadequacy of 
consideration may be permitted as respects 
transactions strictly between vendor and ven- 
dee, no unfavorable influence from that cause 
is allowable, with respect to sales made un- 
der judicial process. In stating the position 
thus broadly, there seems to be overlooked 
the qualification uniformly put by the courts, 
namely, that such sales are to be fairly made. 
Certainly the fact that such sales ai'o made 
under the authority of the law, and by the 
officers of the law, may justly weakfen the 
presumption arising from gi-eat inadequacy; 
but to say that such inadequacy, connected 
with other facts or circumstances tending to 
evince fraud or unfairness, could never be re- 
garded, would be about as rational as an as- 
sertion that the process of the law could not 
possibly be abused, and that the ministers of 
the law must necessarily be pure and upright. 
The trae, the intrinsic character of proceed- 
ings, both in comt of law, and in pais, are 
alike subject to the scrutiny of a court of 
equity, which will probe and sustain or an- 
nul them, according to their real character. 



. In approaching an Inquiry into the conduct 
of the parties, and into the circumstances 
surrounding the ti-ansaetions impeached by 
the bill, it is deemed proper by the court in 
limine to advert to certain positions ad- 
vanced by the counsel for the respondent; to 
which, as urged by those counsel, this court 
cannot lend its sanction. Thus it has been 
insisted, that an attorney, as the representa- 
tive of his client, has a right to control the 
judgment rendered in favor of tbat client, 
and in so doing frame, and to sue out what 
fi.nal process he pleases; to direct the sherifC 
both as to the kind and amount of the prop- 
erty to be levied upon; to prepare such ad- 
vertisements of the property as in his judg- 
ment may be deemed eifeetual; and, at the 
sale of the property, so prepared by himself, 
to purchase the whole of that property at any 
sacrifice of it, however great. To the affiim- 
ance of such doctrines, or of any practice in 
piirsuance thereof, this court can never lend 
its assent. An executor, or administrator, or 
a trustee, cannot purchase at his own sale. 
If by the levy either the legal or equitable 
title to the property levied upon is vested in 
the judgment creditor, or in his attorney for 
him, the one or the other becomes a trustee, 
and in any aspect is bound to perfect fair- 
ness; and, therefore, cannot take advantage 
of untoward circumstances, although they 
may be induced by his own irregularitj', to 
force a sale to the ruin of the debtor, and for 
his own profit. If such control of judicial 
proceedings, and of the officers of the law, 
can be tolerated, the widest door to fraud and 
oppression would at once be thrown open, 
and the most unscrupulous adventurer would 
be the most successful. 

With reference to the judgment at law, 
and the proceedings under it, it has been in- 
sisted that this judgment, having been ren- 
dered by a competent court, and still remain- 
ing unreversed, neither the validity of the 
judgment nor the proceedings in virtue there- 
of can now be questioned. True, with respect 
to the regularity of that judgment, or with 
any legal errors in obtaining it, this court 
does not pretend to take cognizance, oi' to 
exercise any appellate jurisdiction for its re- 
versal; and, in any attempt at law to im- 
peach such judgment, it must be regarded as 
operative. But with any fraudulent conduct 
of any of the parties, in attempting to avail 
themselves of that judgment, this court can 
regularly take cognizance. Such a proceed- 
ing is within the legitimate province of courts 
of equity, and constitutes a most comprehen- 
sive ground of their jurisdiction. 

With reference to the acts of the respond- 
ent, in obtaining and enforcing the judgment 
at law, those acts have been by his counsel 
sought to be sustained, upon the ground, that 
as an attorney for Marsh, he had a right to 
control the judgment, and to carry it into 
effect That right, "in this respect, like every 
other right, is bounded by rules of law and 
justice, and by a proper regard to the rights 
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and duties of others. So far as it was proper 
to enforce the legitimate rights of Marsh, it 
■\vas unquestionably within the power of his 
attorney to control and direct them; but he 
could have no power according to what he 
may have fancied was legitimate, or what he 
may have thought judicious and promotive of 
the interest of his client or himself, to usurp 
the powers of those officers and functionaries 
to whom the laws have intrusted its just ad- 
ministration, and preseiTation of the rights 
of the citizen. The office of clerli or of sher- 
iff, was never designed to be a mere name, 
or an engine, or a pretext, to be used at the 
will of any person. By what authority, then, 
could this respondent assume the functions 
of both clerk and sheriff? tax such costs as 
he deemed proper? seize upon property to 
any amount? advertise it himself, and ulti- 
mately become the purchaser? For, by con- 
verting the clerk and sherifE into mere ci- 
phers, and becoming the really efficient actor 
in all their functions, he substituted himself 
entirely for these officers, in whom the law 
invested peculiar powers, and on whom it 
imposed peculiar responsibilities. By this as- 
sumption the respondent at once destroyed 
or evaded all those checks and securities de- 
signed for the protection of all. In justifica- 
tion or in excuse for this assumption, it has 
been contended in argument, (for the position 
is not sustained in proof,) that it was ren- 
dered necessary by the ignorance of those of- 
ficers, to whom the duties of clerk and sheriff 
had been assigned, and had become a com- 
mon practice among attorneys in the particu- 
lar section of country where it occurred. If 
this position must be taken as true, it rather 
aggravates than extenuates the wrong here 
complained of, as it shows that by the ig- 
norance or corruption of the officei"s of the 
law, the rights of the complainant had been 
handed over to the mercy of one having a 
direct interest to invade those rights; and 
evinces a practice in a profession deemed en- 
lightened and honorable, highly calculated to 
bring that profession into merited disrepute. 
Upon the question of illegality in the sale 
for want of notice, it has been contended in 
argument for the respondent that the bill 
contains no charge with respect to such il- 
legality, and that therefore no proofs as to 
that point can be admitted. It is undenia- 
bly the rule in equity, as well as at law, 
that the proofs must correspond with the 
allegations, and that evidence inapplicable 
or irrelevant to the latter, will be disregard- 
ed as immaterial. The bill in this case is 
less minutely and searchingly drawn, than 
it might have been on this particular point, 
yet it is considered as being sufficiently com- 
prehensive and sufficiently specific at the same 
time to cover this point and to justify proofs 
in relation thereto. It alleges, as illegal and 
unwarrantable, the taxing of the costs, the 
writing of the execution, the sale of the 
property by the party, the description of the 
property, and the advertisement or notice of 
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sale by the respondent, and the proceedings 
under that notice, all as being unwarranted 
by law and concocted and carried out in 
fraud- All these allegations it was compe- 
tent to the complainant to prove. The an- 
swer of Byers, after a general denial of 
fraud and unfairness, after admitting the 
taxing of the costs, the writing of the exe- 
cution, the direction to the sheriff as to the 
lands to be levied upon, and the preparation 
of the notice of sale— all by himself— next in- 
sists upon the regularity and propriety of 
all these acts. He then proceeds to aver the 
performance of every prerequisite of the law 
as to such sales. These prerequisites he enu- 
merates in detail, and introduces evidence 
to establish them. He says the sheriff ad- 
vertised the lands, and advertised them for 
twenty days, in three most public places in 
each township; and he introduces the evi- 
dence of the sheriff and of other witnesses 
to prove these averments. But in contraven- 
tion of these statements are first, the admis- 
sion of the respondent that he himself pre- 
pared the notice, and not the sheriff; and 
as to the evidence of the sheriff introduced 
and relied on by the respondent, so far from 
showing that the requisites of the law were 
complied with, it establishes the fact that 
they were violated and disregarded, for the 
sheriff shows that he took the description of 
the property and the notice of sale prepared 
by the respondent, and did not act npon any 
description or statement prepared by him- 
self; in the next place this answer declares 
that he never did set up advertisements ei- 
ther in number or locality, as he was bound 
to do, nor could he swear to the fact. He 
says it was his practice to set them up in 
places in which it was convenient for him 
to do so; and to hand over other notices to 
persons in whom he had confidence. Here, 
then, is proof supplied by the respondents! 
that the law had not been complied with. 
The acts of an official deputy are regular evi- 
dence as acts of his principal, binding on 
that principal and on all persons falling 
within the scope of his acts. But it is not 
perceived hoAv the rights of suitors can be at 
all dependent upon the unofficial and private 
confidence of an officer, even when that con- 
fidence may not have been misplaced. In 
this case there is no ^proof that it has been 
fulfilled; for no person shows that the no- 
tices had in fact been given according to 
law. The belief of either the sheriff or any 
other person can have no influence where the 
law calls for full legal proof. 

The objections here stated, cannot be 
deemed narrow or technical in a case like 
the present, — a case admitted in the argu- 
ment to be entitled to no favor either at law 
or in equity, — a case which prefeuts us one 
feature of liberality or equalit3%— a case in 
which the respondent was and is bound to 
walk the hair line of legal strictness, and 
from which, if he trips or deviates never so 
small a space, he is doomed to fall. 
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Tlie court has not deemed it proper to 
express an opinion upon the point raised as 
to the validity of sales under execution made 
curia non sedente. That is a point as to 
wliich there appeai-s to be a considerable di- 
versity, and as to which there is room for 
diversity of opinion. Not considering that 
point necessai'ily involved as a mere ques- 
tion of law in this case, and as it arises up- 
on the statutes of this state, which have not 
yet been expounded by the local courts, it 
has been thought respectful to the latter to 
leave to them the interi>retation of these 
statutes, on points not unavoidably in the 
path of this tribunal in the performance of 
its duty. In one aspect, however, the ex- 
istence merely of the wide spread impres- 
sion as to the time and place of making 
sales, may have a direct bearing on the pres- 
ent case, whether such impression was or 
was not warranted by the statutes, and that 
is as the knowledge of such an impression, 
and its effect upon bidding at sales may be 
an index to the quo animo, the intention and 
pm-poses of the respondent, and may point 
to him as the artificer or contriver of the 
entire train and machinery by which the 
interests of the complainant were sought to 
be and were in fact sacrificed. 

Little weight has been given to the general 
statements of witnesses that property in the 
particular section of the state has, when sold 
under execution, commanded but a very 
small portion of its real value. The instan- 
ces referred to are susceptible of explanation 
on two grounds, either of which would de- 
prive them of influence in chis cause. The 
sales thus mentioned might have been, and 
until the converse is shown, must be pre- 
sumed to have been unaccompanied by any 
circumstances which could affect their va- 
lidity; or they may have been acquiesced in 
from inability or indisposition of the victims 
in those sales to subject them to the test 
of judicial scrutiny. It may well be pre- 
sumed that a majority of sufferers by such 
sacrifices would be persons possessed of slen- 
der means of resistance, or they would have 
brought to light any facts or circumstances, 
if such really had existed, rather than have 
submitted to oppression and ruin. And here 
it must be remarked, as a striking and omi- 
nous feature in this cause, that amongst the 
numerous witnesses examined to establish 
the difference between the \alue of property 
and the proceeds of sales under execution; 
that to the oft repeated, and as it were, 
stereotyped interrogatory put to them, noth- 
ing is said about the quality of the lands so 
sacrificed, or about the clearness or defect- 
iveness of the titles, and not one word about 
the situation or value of the lands embraced 
in this controversy. By evidence taken on 
the part of the complainant, it is stated that 
they were worth from one to five dollars, or 
from two to three dollars per acre, and, tak- 
ing a mean valuation between these, giving 
the estimate of three dollars per acre, the 



lands at the time of the sale were worth 
not less than forty thousand dollars, and 
were purchased by the person who originat- 
ed and controlled the whole transaction for 
nine dollars and thirteen cents! An inade- 
quacy so enormous as this, if not when re- 
garded singly, yet when taken in connection 
with the attendant circumstances, with the 
agency of the defendant in the transaction, 
can be declared with sincerity to have shock- 
ed the conscience and every sense of right 
entertained by this court, and caused this 
transaction to be viewed as a proceeding 
which cannot be countenanced, without the 
subversion of every rule of legal or moral 
equity; caused it to be regarded as tainted 
with fraud from its inception to its consum- 
mation; calls upon this court to declare, as 
it does declare, the sale and conveyance of 
the property now claimed by the bill as 
fraudulent and void, and to decree, as it 
does hereby decree, that the respondent, by 
proper assurances, release to the complain- 
ant all right, title, interest, and property held 
or claimed by them in and to the lands pur- 
ported to be conveyed to them by the deed 
from the sheriff, referred to in the proceed- 
ings in this cause. Decreed accordingly. 

E.INGO, District Judge, did not sit, having 
been of counsel in the case. 

From this decree the defendanf appealed to 
the supreme court of the United States [which 
affirmed the decree of the circuit court. 19 
How. (GO U. S.) 303]. 
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[NOTE. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "Surplus & Rem- 
nants of the Ship Edith. See The Edith."] 
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Case ITo. 13,630. 

The SUSAN. 

[1 Spr. 499; i 22 Law Rep. 531.] 

District Court, D. Massachusetts. Oct., 1859. 

Pilots — Salvage — Request for Assistance — 

Right to Refuse — Contuact for Sekviob 

— Policy is Fixing Compensation. 

1. When a vessel is in such peril as to be the 
subject of salvage service, a pilot, by the gen- 
eral law, is not bound to give his aid for mere 
pilotage. 

[Cited in Flanders v. Tripp, Case No. 4,854.] 

2. If, in such case, the vessel hoist her col- 
ors at the fore topmast head, it will be deemed 
a request for assistance, although it be the 
usual signal for a pilot. 

3. Salvors cannot force themselves upon a 
vessel in distress, against the will of the mas- 



1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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ter. It is at his option to accept tbeir service 
or not. 
[Cited in The Choteau, 9 Fed. 211; The Cher- 
okee, 31 Fed. 169.] 

4, But, if he has requested their assistance by 
a signal of distress, or otherwise, and they 
have incurred danger, expense or labor, in com- 
pliance with such request, and their aid has 
then been refused, it seems, they have a right 
to some compensation, at least if the vessel ul- 
timately comes to a place of safety. 

[Cited in Pope v. The Sapphire, Case No. 11,- 
276; The Williams, Id. 17,710; The Lou- 
isa Jane, Id. 8.532; The New Orleans, 23 
Fed. 910.] 

5. "Where aid in saving a vessel from a sea- 
peril is rendered, under a contract, it is a sal- 
vage service, unless, by the terms of the con- 
tract, the compensation is to be absolute, and 
not contingent upon success. 

[Cited in Camanche v. Coast "Wrecking Co., 8 
Wall. (75 U. S.) 478; The Williams, Case 
No. 17.710: The Louisa Jane, Id. 8,532; 
Bakpr v. Hemenway, Id. 770.] 

0. In fixing the amount of salvage compen- 
sation, ii is proper to take into view the policy 
of encouraging competent persons, on a danger- 
ous coast, to associate together and keep them- 
selves prepared with boats and other appliances, 
to render prompt assistance to vessels in dis- 
tress. 

In admiralty. 

J. Wilder May, for libellants. 
E. F. Hodges, for claimant. 

SPRAGUE, District Judge. This was a 
libel for salvage. I have no doubt that this 
vessel was in such peril as to be the subject 
of salvage-service, and that the libellants 
"weut on. board from the shore, and aided 
in bringing her to a place of safety- But it 
is insisted that they are not entitled to a 
salvage compensation, because it was under- 
stood between them and the master, before 
iiud at the time the assistance was rendered, 
that it was to be merely pilotage. 

This requires examination. It appears 
that, on the Gth of February, , this vessel 
made sail from Holmes' Hole, bound for Bos- 
ton, After proceeding about fifteen miles, 
her lumber ports were stove in by sheet ice, 
and in five minutes she was filled with wa- 
ter, and sunk as low as her cargo of lumber 
would permit. Her cabin and her rails were 
submerged, and only the extremities of the 
stern and bow, and the upper part of the 
deck-load of lumber were above water. The 
•crew could have neither fire nor shelter, and 
most of their clothing was wet. The water 
flowed into her so freely, that no attempt 
was made to free her from it by the pumps 
or otherwise. In this condition she made a 
signal of distress, and was soon afterwards 
taken in tow by the brig Rebecca, belong- 
ing to the same owner. The weather being 
mild for the season, and the wind moderate, 
some consultation was had between the mas- 
ters of the two vessels, about proceeding to 
Boston; but it was concluded that the Susan 
should go into Monomoy Point. The master 
■of the Susan was on board of the Rebecca, 
aud her flag was then hoisted at the fore 



topmast head as a signal. Upon seeing this, 
eight of the libellants proceeded in a boat 
toward the Rebecca; and as they approach- 
ed her, the master of the Susan inquired if 
they had a pilot, to which one of them, 
James Colson, I'eplied that he could take her 
in, referring to the Susan, then watei'-logged 
and in tow. 

There is testimony that Captain Lowd, the 
master of the Susan, said that a pilot was all 
that he wanted, and that he needed no other 
assistance. But it is not stated that any re- 
sponse was made to this by any of the libel- 
lants, and I am not satisfied that it was" said 
to them or made known to them, so that they 
undex'stood or ought to have understood that 
whatever they should do would be only as 
pilots, and for mere pilotage compensation. 

Immediately after getting on board of the 
Rebecca, she and her tow, by advice of Col- 
son, were taken into shoaler water, and there 
anchored as a place less in danger from ice, 
until the tide should favor her going into 
harbor. In the meantime, four of the libel- 
lants, at the request of Captain Lowd, took 
the steward of the Susan and the clothes 
of her crew on shore, and afterwards re- 
turned. While this boat was absent, the Re- 
becca departed and kept on her voyage. 
Soon after the return of the boat, with the 
aid of the libellants the anchor of the Susan 
was weighed, and she attempted to get into 
the harbor of Monomoy, steering partly by 
her rudder, and partly by her sails. Being 
very deep in the water she took the groimd; 
thereupon a part of the libellants went in 
her boat to the light ship, half a mile dis- 
tant; obtained a kedge anchor, and aided in 
kedging her off the shoal and into the har- 
bor. These were, in their nature, salvage 
services. In weighing the evidence, with a 
view to determine whether the libellants 
were by agreement restricted to the mere 
compensation of a single pilot, all the cir- 
cumstances should be taken into considera- 
tion. No one of the libellants was a pilot by 
commission or appointment; and if they 
had been, the Susan was in such condition 
that they would not, by the general law, 
have been bound to go on board and aid in 
getting her into port, merely as pilots. The 
Hebe. 2 W. Rob. Adm. 247. The presump- 
tion, therefore, is, that the service was un- 
derstood by the parties to be salvage, unless 
it be shown by satisfactory evidence that 
there was a different agreement. In The 
Haedwig, 24 Eng. Law. & Eq. o82, a vessel in 
a condition to be the subject of salvage serv- 
ice made a signal for a pilot, by hoisting her 
colors at the fore topmast head, as in the 
present case, and when a boat came along- 
side, the master of the vessel said he wanted 
one man as a pilot; and the boat's crew — 
none of whom were commissioned iiilots— 
aided in getting the vessel into port, it was 
held that they were entitled to salvage. Dr. 
Lushington, in giving his judgment declared 
that he should hold a signal, under such cir- 
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cumstances, to be a signal for assistance, and 
not for a pilot, and awarded salvage. He 
does not notice the fact, stated in the pro- 
tost which was in evidence, that the master 
of the vessel said to the boat that he wanted 
one man as a pilot, but construed the signal 
as a request for assistance; and, as the as- 
sistance needed and actually rendered was 
in its character salvage, and not mere pilot- 
age, he decreed a salvage compensation. It 
may, perhaps, be inferred, that in bis view, 
the receiving of such assistance overruled 
the mere declaration that a pilot only was 
wan-ted. The cases Lea v. The Alexander 
[Case No. 8,153], and Callagan v. Hallett, 1 
Caines, 104, were decided not upon the gen- 
eral law, but upon the positive enactments 
of a New York statute. It is true, salvors 
cannot force themselves upon vessels in dis- 
tress, against the will of the master. It is 
at his option to accept their services or not; 
and if he refuse them, compeusation cannot 
be recovered for assistance subsequently ren- 
dered against his will. I am not speaking of 
cases in which the master fraudulently at- 
tempts to destroy his vessel; for in the pres- 
ent case there is no doubt of his good faith 
toward the owners and underwriters. If the 
aid of salvors be accepted only upon a clearly 
understood condition that it shall be deemed 
merely pilotage, they will be limited to mere 
pilotage compensation. But I hold, with Dr. 
Lushington, that a signal, made by a vessel 
in actual distress, and needing other assist- 
ance than pilotage, although it be the usual 
signal for a pilot, shall be deemed a signal 
for assistance. 

In such case, the vessel has no right to 
make a signal merely for a pilot. Pilots are 
not bound, unless by statute, to take the haz- 
ards, or subject themselves to the labor of 
going on board, and aiding such a vessel, fop 
mere pilotage compensation. But suppose 
such a signal is made, or an actual signal of 
distress is held out, and persons are thereby 
induced to go on board to render assistance, 
and then the master of the vessel, who has 
made the signal, refuses to accept their serv- 
ices, or will receive them only upon condi- 
tions to which they are under no obligation 
to accede, are they to be entitled to no com- 
pensation? This, I believe, is a new ques- 
tion, although such a state of facts has some- 
times actually existed. 

A signal of distress is a request for assist- 
ance. And. if competent persons, upon such 
request, subject themselves to labor and 
danger, and expense, to get on board of the 
vessel, and there offer their services for such 
reward as the law will give them, if such 
offer be rejected, it would seem that some 
compensation should be made for the labor, 
expense, and danger so incurred; at least, 
in cases where thevessel subsequently comes 
to a place of safety. Several eases have 
heretofore been presented to me, where boats 
have put off from the shore to vessels mak- 
ing a signal of distress, with great gallantry 



and hazard to life, in launching through the 
surf, and where the subsequent service of 
getting the ship out of danger was compara- 
tively trifling. The chief merit, and princi- 
pal ground of compensation, was their great 
courage, skill, and danger in reaching the 
ship; and I should be slow to believe that, 
in such case, they would be deprived of all 
reward, at the option of the master in re- 
jecting their services, after reaching his ship. 
But, in the present ease, this question need 
not be decided, and comes into view only in 
giving construction to the acts of the parties, 
in order to determine in what character the 
libellants really acted. In my opinion, their 
services were not refused, nor accepted upon 
condition that they should be deemed mere 
pilotage, but were properly rendered by them 
as salvors. 

It is true that these services were render- 
ed upon the request of the master, and with 
some understanding; that is, under a con- 
tract with him. And it is sometimes said 
that the service is not salvage, if performed 
under a contract. This is quite inaccurate; 
and it is important that the error should be 
pointed out. 

In much the greater number of salvage 
cases, the services performed are by agree- 
ment; that is, a contract between the sal- 
vors and the agent of the owners. Take the 
common case of a vessel in peril, sending a 
boat's crew ashore for assistance, and upon 
their request, and by mutual agreement, cer- 
tain persons, with a boat, or a sailing vessel, 
or steamer, render the desired assistance, 
nothing being said about compensation. The 
law declares what the compensation should 
be, viz., meet and suitable salvage, if prop- 
erty be saved; and no pay, if nothing is 
saved. But it is competent for the parties to 
go further in their contract, and stipulate 
what the compensation shall be. They may 
agree that, jf the property be saved, a speci- 
fied sum shall be paid. That is still a salvage 
compensation, although the amount is fixed 
by the previous agreement of the parties. 
They may agree that compensation shall not 
be dependent upon success, but payable, at 
all events, for the time and labor bestowed, 
whether property be saved or not. By such 
agreement, the compensation, not being con- 
tingent upon the safety of the property, is 
not salvage. But the party who asserts that 
there was a contract which displaces salvage, 
assumes the burden of proving affirmatively 
the existence of such contract. It is not suf- 
ficient for him to show that there was some 
contract; but he must go further, and prove 
that it was agreed that the compensation 
should be absolute, and not contingent, oth- 
erwise the law will say that it was to be con- 
tingent upon the saving of property. 

The cases of Hennessey v. The Versailles 
[Case No. 6,365]. and The Independence [Id 
7,014:], rest upon these principles. On land, 
the law is otherwise. If a person requests 
another to labor in saving his crops, or other 
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property, from danger and loss, and nothing 
is said of compensation, tbe employer is to 
pay a reasonable amount, at all events. 

But here, again, the parties may, by their 
express contract, make the compensation 
contingent upon success. For land services, 
the law gives a quantum meruit, -without re- 
gard to success, unless it appears that the 
parties had made a different agi'eement. 

But for services in rescuing property from 
perils of the sea, the law gives no compensa- 
tion, unless the property is saved. And the 
eri"or into which some learned lawyers have 
fallen, as to the right to salvage, is in looking 
at the subject only by the light of common 
law doctrines applicable to services on land. 
In the present case, it is not proved that 
there was a special agreement for an abso- 
lute compensation, or fixing the amount. 

It remains only to consider what amount 
shall be awarded. The vessel and cargo 
were worth about $5000. The time occupied 
by the eight libellants who first went to the 
Susan, was from ten o'clock in the morning, 
till twelve at night. Thirteen others of the 
libellants went on board, about eight o'clock 
in the evening, and continued to aid, or were 
ready to aid, until twelve o'clock; but I do 
not think the assistance of so many was by 
any means necessary. The labor and hazard 
were inconsiderable, but the service was 
promptly rendered, and the compensation 
was contingent. 

There is one element which I have hereto- 
fore taken into view, in some cases, and 
which is not to be wholly overlooked in this. 
It is that encouragement should be given to 
competent persons, upon dangerous parts of 
our coast, to associate together, and keep 
themselves organized, with suitable boats 
and other appliances, to render prompt and 
effit:ient assistance to vessels in distress. 
Decree for $250 and costs. 

NOTE. That the salvors have no right to act 
against the will of the master, see Clark v. 
The Dodge Healey [Case No. 2,849]: The 
Bee [Id. 1,219]. That pilots are not bound to 
give their aid, for mere pilotage, to a vessel 
in such peril as to be the subject of salvage 
service, see The Elizabeth, 8 Jur. 365; The 
Persia, 1 Spinks. 166; The Frederick. 1 W". 
Rob. Adm. 17; The King Oscar, 6 Notes of 
Gas. 284; The Hedwig, 1 Spinks. 19; The Jo- 
seph Harvey, 1 0. Rob. Adm. 306; The Indus- 
try, 3 Hagg. Adm. 203; The Star, 14 Law 
Rep. 4S7; The Centurion [Case No. 2,554]; 
The Adventurer, Stu Adm. 101; Hobart v. 
Drogan. 10 Pet. [35 U. S.] 117. In the late 
case of The Undaunted (decided by Dr. Lush- 
ington, in the conrt of admiralty, Ji:ne 21st, 
1860), 2 Law T. [N. S.] 520, the Undaunted, 
troop-ship, bound to London, in coming to. in 
a heavy gale, at the North Foreland, parted 
with both her anchors and cables. Sail was 
made on the ship, and rockets fired for assist- 
ance. The steamer Resolute came up. and the 
master of the Undaunted requested the steam- 
er to proceed to the nearest harbor and bring 
off an anchor and cable. The steamer went to 
Ramsgate, and as the best means of executing 
the order, engaged two luggers, and put on 
board of them an anchor and cable. During 
the next three days, the steamer and luggers 
searched for the Undaunted, without success, 



(Case No. 13,631) SUSAN 



she having run to th<» northward, and got ready 
her spare anchor. In the afternoon of the third 
day, the steamer fell in with her, and with the 
aid of another steamer towed her to Graves- , 
end, where the luggers came up with her, and 
her master refused to accept the anchor and 
chain from them. 

The action was brought by the owners and 
crew of the steamer and luggers, claiming sal- 
vage for all these services. The learned judge 
gave £400 to the steamer, and £100 to each 
lugger, and in deciding the case said: "There 
is a broad distinction between salvors who vol- 
unteer to go out, and salvors who are employ- 
ed by a ship in distress. Salvors who volun- 
teer, go out at their own risk, for the chance of 
earning reward, and if they labor unsuccessful- 
ly, they are entitled to nothing; the efEectual 
employment of salvage service is that which 
gives them a title to salvage remuneration. But 
if men are engaged by a ship in distress, wheth- 
er generally or particularly, they are to be paid 
according to their efforts made, even though the 
labor and service may not prove beneficial to 
the vessel." 



.Case ]Sro. 13,631. 

The SUSAN. 

[3 Ware, 222.] i 

District Court. D. Maine. April 6, 1859. 

Seamen — Wages — When Payable — When Suit 

iiAT BE BuouGHT— Ten Days' Limit— Suits 

IN Rem— In Peksonam. 

1. A seaman is entitled to his wages as soon 
as he has completed his contract and is dis- 
charged from the vessel. 

2. The provision in the seaman act of 1790 [1 
Stat, 131J, that process shall not issue against 
the vessel until ten days after the vessel has 
arrived at her last port of discharge, except un- 
Ae'r certain contingencies, does not suspend the 
right to a persona^ suit, either in the admiral- 
ty or at common law, until after the expiration 
of that time. 

3. The admirahy has a general discretionary 
power over costs, and when a seaman has a 
just cause of complaint it will deny him costs, 
unless he allows to the master and owners a 
reasonable time for an amicable settlement of 
the dispute before commencing his libel. 

4. Costs in this case allowed on the facts. 

Mr. Sawyer, for libellant. 
Mr. Hodges, for respondent. 

WARE, District Judge. This is a libel in 
personam by Trott, the mate of the brig- 
Susan, against Drew, the master, for wages. 
The libellant shipped at Charleston, Soutli 
Carolina, Feb. 4, 1859, as mate, for wages 
at $40 per month for a voyage from that 
port to Boston. The brig arrived in Boston, 
in the evening of the 7th of March, and 
Trott was discharged and left the brig on 
the 9th, the period of service being one month 
and one-seventh of n month, which, at $40 a 
month, amounts to $46.66, and he had re- 
ceived advance wages to the amount of §20.- 
25, leaving due $26.4 1. It was not much dis- 
puted at the hearing, that the evidence ac- 
tually in the. ease, showed a balance of 
wages to be due. There is, in the answer, 
a defence set up of misconduct and incapac- 
ity, which, if proved, might go to a reduc- 

1 [Reported by George F. Emery, Esq.] 
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tion of the rate, or an entire forfeiture of 
wages; and tlie respondent moved for time 
to obtain and introduce proof in support of 
this allegation, but that motion, under the 
circumstances, was overruled, and there re- 
mains no defence against the claim for 
wages. 

But it is objected the suit was premature- 
ly commenced before the time of service was 
ended and before the libellant was dischar- 
ged. The deposition of Antonio Garcia, the 
cook, connected with the answer, sufficient- 
ly shows that Trott \-^t^ discharged, by the 
master, on the 8th of March, The cook was 
then discharged and there was no more cook- 
ing for the crew, though Trott did not finally 
leave the brig until the 9th. The master, in 
his answer, says, that on the 8th he told 
Trott that his services were no longer re- 
quired on board, and that if he called on the 
owners his wages would be paid. The ad- 
missions in the answer are evidence to 
charge the master, though his averments are 
not evidence in his defence; and this, in 
connection with the fact that the rations of 
the crew were then stopped, is sufficient evi- 
dence of a discharge. Trott, indeed, accord- 
ing to the answer, said that he would not 
take his dischai-g'^ until his wages were 
paid. But the next day when he found that 
no provision was made for his board, either 
in the vessel or on shore, he had a right to 
discharge himself He may be considered 
as discharged, so far as the master is con- 
cerned, on the Sth, and the wages were then 
due and payable, and the libel was filed on 
the 10th. The wages of a seaman are pay- 
able of common right as soon as his contract 
is completely performed, and then the right 
of action arises. The provision of the sea- 
man act of 1790, that process shall not issue 
against the vessel until ten days after her 
arrival at her last port of destination, and 
the discharge of her cargo has never, that I 
am aware, been construed as suspending the 
right of a personal action against the master 
or owner until after ihe expiration of that 
time, either in common law or in the admi- 
ralty, ily opinion is, that there was a legal 
right of action when the libel was tiled. 

It is then contended that, if the legal ob- 
jection to the suit be overcome, it was hasti- 
ly and vesatiously commenced, without al- 
lowing the master and owners a reasonable 
time to compromise and settle the dispute, 
and that, there fere, no cost ought to be al- 
lowed. That there was a dispute about the 
wages, is amply shov.-n by the answer. That 
is framed with a vi^w to a defence against 
the entire claim. The admiralty has a gen- 
eral discretionary powt^r over the matter of 
■costs, and it is its habit to exercise this pow- 
er for the purpose of checking vexatious lit- 
igation. It exercises liberally a large discre- 
tionary power for the protection of seamen 
against undue advantages attempted to be 
taken by masters and owners. But it will 
not allow this protecting shield to be turned 



into a weapon of offence. If a controversy 
arises and a seaman has a just cause of com- 
plaint, it requires of him a reasonable mod- 
eration in enforcing his rights by legal pro- 
cess. If in a revengeful and litigious spirit, 
he runs with hot haste to commence a suit 
without allowing a reasonable time for an 
amicable settlement of the controversy, the 
court will mark its sense of his conduct by a 
denial of costs. But I do not think this can 
be fairly charged on the libellant in this case. 
He had been discharged from the ship, and 
at that time he claimed his wages; his ra- 
tions were stopped and he was thrown on 
his own resources for the expense of board; 
there was evidently an ill feeling between 
the parties and it is equally evident that 
there was a controversy about the amount 
at last due. He waited two days before com- 
mencing a suit, living at his own expense. 
In cases of seamen, a delay of payment prac- 
tically amounts to nearly a denial of pay- 
ment. My opinion is that Trott is justly en- 
titled to costs. 
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I' re SUSAN. 

[2 Wheeler, Cr. Cas. 594.] 

Circuit Couit. D. Indiana- Nov. 3, 181S. 

Sl.\veut — FaGiTivE Slave — Procedure for Re- 

CliiVIMING- 

[Act Cong. Feb. 12, 1793 (1 Stat. 302), pro- 
viding a pi-ocedure for the reclaiming of a fugi- 
tive slave ei^caping into another state, is valid, 
and the remedy thereunder supersedes the rem- 
edy given by state laws,] 

[Motion to dismiss a wanant for the ar- 
rest and removal of a fugitive slave.] 

FAKKK U>istrict Judge. Susan, a person 
of colour, being brought before me, upon a 
warrant issued upon the complaint of her 
master John Lr, Chasteen, a citizen of the 
state of Kent-icky, who claims her as a fugi- 
tive from labour, it appeared that cogni- 
zance of the case had been taken under a Jaw 
of this state, which provides that a non-resi- 
dent, having a claim to the service of any 
person in I his state, shall procure a warrant 
from a judge, or a justice of the peace, who, 
being satisfied of the validity of the claim, 
shall certify the case to tue next term of the 
circuit court for the county, where a trial by 
jury shall be had in the ordinary mode; and 
upon verdict and judgment being obtained 
against the servant, the court shall grant a 
certificate, authorizin<i the claimant to re- 
move the servant out of the state; that the 
claim of Chasteen having been ".sserted under 
this Jaw, the ease was certified to the circuit 
court, for the county of Jefferson; and. being 
dismissed by the claimant, a bill in equity 
was filed, and an injunction obtained against 
him, toi the purpose of Investigating the 
claim of the girl to her freedom. She claims, 
however, being brought before me. the case 
pending before the state court was dismissed. 
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and a motion submitted for tlie dismisbal of 
the -warrant, upon the ground: "That the 3rd 
clause of the 2nd section of the 4th article of 
the constitution of the T^nited States, confers 
no authority on congress on the subject of 
fugitive slaves; and, therefore, that the act 
of congress (Feb. 12, 1793) is unconstitution- 
al." 

But admitting the constitutionality of that 
law, it was contended that the several states 
have authority, concurrent with congress, to 
legislate on this subject, and therefore, that 
any procedure under the law of this state, 
(December 30, 1816,) already mentioned, oper- 
ates to the exclusion of any authority derived 
from the act of congress, JPrior to the adop- 
tion of the constitution of the United States, 
the inhabitants of the states where slavery 
prevailed, were exposed to so many Incon- 
veniences from the escaping of the slaves in- 
to other states, where slavery was not tolerat- 
ed. From the different views entertained of 
the subject, it was thought unnecessary or 
improper to aid in their restoration; and in 
the states where coloured persons were free, 
persons escaping from their masters, became 
emancipated by their laws. To correct these 
abuses, prevent collisions between the several 
states, to secure the enjoyment of property ac- 
cording to their laws, respectively, and to en- 
able the owners of slaves, fleeing from their 
service, to reclaim them, the constitution pro- 
vides that no person held to labour m one 
state, under the laws thereof, escaping into 
another, shall, in consequence of any law or 
regulation therein, be discharged from such 
service or labour, but shall be delivered up 
on the claim of the party to whom such serv- 
ice or labour may be due; and in conformity 
to this provision of the conscitution, congress 
accordingly enacted that any person held to 
service or labour, in any state, according to 
the laws thereof, escaping into another state, 
may be seized by the person to whom such 
service or labour is due, and taken before a 
judge of the United States or any magistrate 
of a county, &c.; who, upon proof, to his sat- 
isfaction, that the person so seized, doth, un- 
der the laws of the state from which he or 
she fled, ewe service or labour to the claim- 
ant, shall givf a certificate thereof, and which 
shall be a sufficient warrant to remove back 
the fugitive to the state from Avhich he or 
she escaped. 

This case has probably furnished the first 
occasion on which the validity of this law 
has been questioned, which is cited by Judge 
Tucker in his commentary on the constitution 
of the United States (Tuck. Bl. Comm. 366), 
and by the supreme court of the state of New 
York (in, I believe. Glen v. Hodges, 9 Johns. 
07), with approbation, and which has been 
recognized in many cases before the judges 
and courts of this country. No reason has 
been suggested to influence a deviation from 
this current of authority; and the case, as re- 
gards this point, is considered clear of doubt 
or difliculty. . 
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Before the passage of the act of congress, 
owners of slaves escaping into other states 
must have resorted to the laws of these 
states for the recovery of their property. 
They had no other means of redress; but 
when, in conformity to the constitutional pro- 
vision, congress legislated and provided a 
remedy commensurate with the object in 
view, it superseded any state regulation then 
existing, or that might thereafter be adopted. 
The idea of another concurrent power in the 
federal and state governments appears to 
have been carried too far in the argument, 
and, if admitted, would be pregnant with the 
greatest mischief, and the source of perpetual 
collisions between the states and the general 
government. The cases of taxation, &c., are 
not opposite. A concurrent power may be 
exerted, on the same subject, for different 
purposes, but not for the attainment of the 
same end. If laws of the same tenor and 
effect are enacted, one must be useless; but 
if they differ in the lemedy, and in the mode 
of obtaining it, their relative authority must 
be determinpr" from a recun-enc'e to the source 
from whence they originated. In the forma- 
tion of the constitution of the United States, 
the states parted with this authority, and de- 
volved it upon the general government, and it 
is a privilege secured to the people of the 
states, respectively, to seek redress before the 
tribunals, in the mode designated by con- 
gress. 

By the law of congress, a judge or magis- 
trate is competent to decide, finally, the serv- 
ice of the owner; but by the law of the state, 
if satisfied of +he validity of the claim, he is 
to certify tii9 ease to the circuit court. The 
former case is to be determined in a summary 
way; according to the latter, by a court aid- 
ed by a jury. By the former, there is a dis- 
cretionary power "s to the reception of evi- 
dence in support of the claim; by the latter, 
the cause must be conducted as is usual in 
suits at common law And it is unnecessary 
to inquii'e whether one or the other is best 
calculated to promote the ends of justice. It 
is sufficient that congress have prescribed the 
mode, and the motion must, therefore, be 
overruled. 
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The SUSAN E. VOORHIS. 

[10 Ben. 380.] i 

District Court, E. D. New York. March, 1879. 

Shipping— Bond for Sape Return op Vessel — 

Accounts between Part Owners 

—Stipulation. 

1. C, a minority owner of a brig, filed a libel 

against hei to obtain security for her safe 

return from a voyage from which he had dis- 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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■sented. The majority owners appeared and 
Agreed to give the security, the vessel was ap- 
praised and tlie security for the interest of 0. 
ivas priveii and the vessel was released and sailed 
on the voyage. The security was a stipulation, 
entitled and filed in the cause, in the sum of §1,- 
BOO, conditioned on the vessel's safely returning 
"from the said voyage to the port of New 
York." Aftei'wards 0. filed a supplemental 
libel, in which he averred the proceedings above 
mentioned, and that the vessel never returned 
to the port of New York biit was lost at sea. 
The claimants answered, averring that the ves- 
sel returned fiom the voyage dissented from, 
to Boston, and was then sent without objection 
from C. on another voyage, on which she was 
lost, which was claimed to have been a satis- 
faction of the stipulation, and setting up also 
that at the time when the action commenced 
there were outstanding bills against the vessel, 
which the majority owners had since paid, and 
that they were entitled to have the share of 
such bills which belonged to C. to pay. deduct- 
ed from any amount due on the stipiilation: 
Held, that the return of the vessel to Boston 
<lid not satisfy the stipulation, which was con- 
ditioned on her returning to New York. 

2. The vessel having been lost, the liability 
of the stipulators to pay the amount of their 
stipulation was .ibsolute. But they were not 
liable for int<,rest during the absence of the 
vessel. 

3. The amoun^ which might be found due 
npon an accounting between the majority own- 
ers and C. could not be applied to diminish the 
liability of the stipulators for the full amount of 
their stipulation. 

In admii-alty. 

Huntly & Bowers, for libellant. 

Beebe, Wilcox & Hobbs, for respondents. 

BENEDICT, District Judge. This action 
■was brought by Robert P. Conk, a minority 
owner of the brig Susan E. Voorhis, to ob- 
tain security for the safe return of that ves- 
¥;el from a contemplated voyage to which he 
had dissented. 

The vessel having been seized by virtue of 
the process, the majority owners appeared 
as claimants and consented at once to give 
the security prayed for. Accordingly, by con- 
sent, an order was entered, appointing ap- 
praisers to ascertain the value of the vessel, 
and that value having been thus ascertain- 
ed, by consent, the majority ownere gave the 
security demanded, in the sum of .$1,300, and, 
thereupon, on like consent, the vessel was re- 
leased from custody and proceeded upon the 
voyage objected to. 

The securitj'^ referred to was in the form of 
a stipulation, execiited by the claimants and 
two stipulators, which stipulation was enti- 
tled as in this cause, and was duly filed here- 
in on the 6th day of November, 1875. It re- 
cites the filing of the libel, the seizure of the 
vessel, the appearance and filing of a claim 
by the majority owners, the value of the li- 
bellant's interest in the vessel to be .$1,300, 
and then goes on as follows: "And the par- 
ties hereto hereby consenting and agreeing 
that in case of default or contumacy, on the 
part of the claimants or their sureties, execu- 
tion for the above appraised value may is- 
sue against their goods, chattels and lands. 



Now, therefore, the condition of this stipula- 
tion is such that if the said brig, her tackle, 
apparel and furniture, shall safely return 
from the said voyage to the port of New 
York, or in case of dafault, if the stipulators 
undersigned shall pay the said sum of thir- 
teeu hundred dollars ($1,300), and shall at any 
time upon the interlocutory or final order or 
decree of the said district court or any appel- 
late court to which the above named suit 
may proceed, and upon notice of such order 
or decree to Beebe and Donohue, Esquires, 
proctors for claimants of said brig, abide by 
and pay the money awarded by the final de- 
cree rendered by the court, or the appellate 
court, if any appeal intervene, then this stip- 
ulation to be void, otherwise to remain in 
full force and virtue." 

The vessel having been thereafter lost at 
sea before any return to the port of New 
York, the libellant filed a supplemental libel 
herein, wherein after setting forth the pro- 
ceedings above described, it is averred that 
the vessel, when released from custody, as 
aforesaid, was despatched by the majority 
ownei-s upon the voyage dissented from and 
never returned to the port of New York, but 
was on the ISth of July, 1877, lost near the 
mouth of the Godaway river in Hindostan. 

To this supplemental libel the claimants 
filed an answer, in which, after admitting 
the giving of the stipulation and the de- 
spatch of the vessel upon the voyage dis- 
sented from they set up that the vessel re- 
turned from the voyage dissented from to the 
port of Boston, which return they insist sat- 
isfied the condition of the stipulation they 
had given; that the return of the vessel to 
Boston was known to the libellant, and she 
was pex'mitted thereafter to undertake an- 
other voyage without objection from the li- 
bellant, on which last mentioned voyage the 
loss set up in the libel occurred. The claim- 
ants further set up that at the time of com- 
mencing this action there were bills out- 
standing against the vessel for repairs done 
prior to and not in preparation for the voy- 
age dissented from, which bills the majoritj^ 
owners have since paid, and for one-six- 
teenth of which with interest this libellant 
is indebted to the majority owners, and this 
sum fhey claim to recoup and have deducted 
from any amount found due upon the stipu- 
lation aforesaid. 

There being no dispute in regard to the 
giving the stipulation, the non-return of the 
vessel to the port of New York, her actual re- 
turn to the port of Boston and her subse- 
quent loss, the cause has been submitted 
with the understanding that, if in the opin- 



ion of the court the fact that the majority 
owners have paid bills for the vessel, incur- 
red prior to and not connected with the voy- 
age dissented from, for one-sixteenth of 
which the libellant is now indebted to the 
majority owners, is material to the present 
controversy, evidence in regard to such fact 
may be taken at a future time. 



^23 Fed. Cas. page 447] 



(Case No. 13,634) SUSAN 



In re^i'd to the questions thus presented I 
iim of the opinion that the fact that the ves- 
sel returned to Boston and again sailed from 
that port upon a voyage during which she 
Tvas lost, affords no defence against this de- 
mand. 

The undertaking of the stipulation was 
■clear and unmistakable, that the vessel 
should safely return from the then projected 
voyage to the port of New York, or, in case 
of failure so to return, that the stipulators 
would pay the sum of ?1,300. A return to 
Boston was not a return to New York, and 
-the failure to return to New York renders the 
stipulators liable upon their stipulation, for 
the amount thereof. 

It being admitted that the vessel is lost, the 
liability of the stipulators has become abso- 
lute to pay the full amount of their stipula- 
tion. Their liability, however, cannot be ex- 
tended beyond that" amount. They are not 
liable for interest during the absence of the 
vessel, and can be charged with interest only 
from the time of entry of a decree upon the 
stipulation, the terms of the stipulation be- 
ing that "in case of default or contumacy ex- 
•ecution for the above approved value ($1,300) 
may issue, etc." 

The remaining question is clear. The 
elaimants have no right to diminish the 11- 
bellant's recovery upon the stipulation given 
for safe return, by any amount that liiight 
be found due from the libellant to his co- 
owners, upon an accounting between such 
■owners as to the business of the vessel up to 
the commencement of the voyage dissented 
from. In the first place, the court is with- 
out jurisdiction to take such an accounting. 
In the second place, if such a claim could be 
entertained upon general principles of eq- 
uity, no equity here appears, as it is not 
averred that the libellant is insolvent. In 
the third place, the- present is a proceeding 
upon a supplemental libel to obtain a decree 
against the parties to the stipulation given 
for the safe return of this vessel. The mat- 
ter of the accounts between the owners is 
wholly foreign to such a demand and what 
IS more, it is a matter between different par- 
ties, for among the stipulatox"s are persons 
who were never owners in the vessel. It is 
evident, therefore, that the state of the ac- 
eount between these part owners is a matter 
not material to the present controversy. 

The libellant is therefore entitled to a de- 
cree against the stipulators upon their stipu- 
lation for the amount thereof, to wit, ?1,300. 
He must also recover his costs. 
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The bUSAN G. OWENS. 

[2 Am. Law J. (N. S.) 179.] 

District Court, E. D Pennsylvania. 1848. 

Admieat.tt — Lien for Supplies. 
[The agents of the owners of a ship registered 
in Baltimore, where the owners resided, made 



a contract, at Philadelphia, for the sale of the 
ship to H. & S., not residents of Philadelphia; 
the title to the ship to be transferred to them 
on full payment of the price. H. & S. caused 
extensive improvements to be made to the ship 
and supplies furnished to her at Philadelphia. 
They were unable to complete their contract, 
and assigned it to other persons, to whom the 
legal title to the ship was transferred by the 
owners, and by whom she was registered anew 
at Philadelphia. Held, that the ship chandlers 
and material men and the stevedore who stowed 
the cargo and stores were entitled to liens 
against the ship for the goods and services 
furnished and rendered to the ship, upon the in- 
vitation of H. & S., before the transfer to the 
assignees of their contract.] 

In admiralty. 

Mr. Barns, Mr. Van Dylve, and Mr. Done- 
gan, for libellants. 

G. M. Wharton and Mr. Kennedy, for re- 
spondents. 

KANE, District Judge. The ship Susan 
G. Owens was registered in the district of 
Maryland, as the property of citizens resi- 
dent thereof. On the 21st of Februaiy last, 
then being at the .port of Philadelphia, she 
was made a subject of an agreement be- 
tween certain persons as agents for the own- 
ers and Messrs. H. P. & S. S. Townsend. 
The agreement was as follows: "We, Mason, 
Kirkland & Co., of Philadelphia, agents for 
the owners of the ship Susan G. Owens, bur- 
then 730 10/05 tons, lying in this port, do, 
by these presents, sell said named ship to 
Messrs. H. P. & S. S. Townsend, for the sum 
of fifty-four thousand dollars, to be paid in 
hand by them to the said Messrs. Kirkland 
& Co., in the following sums and periods as 
here stated, viz.: (510,000.) Ten thousand 
dollars to be paid within 15 days from this 
date, February 21. (10,000.) Ten thousand 
dollars to be paid within 25 days from this 
date. (29,000.) Twenty-nine thousand dol- 
lars to be paid within 35 days from this date. 
(5,000.) Five thousand dollars to be paid in 
hand on the signing of this contract. And the 
said sum ($54,000) to be considered as deposit- 
ed in the hands of Mason, Kirkland & Com- 
pany, for the faithful performance of the 
said stipulation. And we, the said H. P. & 
S. S. Townsend, do, by these presents, agree 
to forfeit all our right, title and interest in 
the said sum of ?5,000, and any further sums 
as they may be paid in, and also of all claim 
of ownership in said vessel, provided that we 
should fail to perform our portion of this con- 
tract as named. On the faithful completion 
of the terms of this contract, Mason,' Kirk- 
land & Co. bind themselves, by these pres- 
ents, to have the said ship Susan G. Owens, 
legally transferred to Messrs. H. P. & S. S. 
Townsend. Witness our hands and seals this 
twenty-first day of Feb., A. D. 1S49. Mason, 
Kirkland, & Co. (L. S.) H. P. & S. S. Town- 
send. (L. S.) Witness: H. Frank Robinson. 
D. C. Landis." 

. The Messrs. Townsend appear to have been 
in Philadelphia at the time of executing this 
instrument, but they had no domicil here in 
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any sense, commercial or other. In fact, it 
would seem that they were merely adventur- 
ers who came here for the occasion, one of 
them intending to take passage in the ship 
for California, which was to be its destina- 
tion. They proceeded immediately to fit her 
out as a passenger ship, on a very expensive 
scale, and to lay in supplies and stores for a 
two years voyage. What her employment 
was to he after arriving out, does not clearly 
appear; whether she was to remain there as 
a receiving ship, or to trade as a packet along 
the western coast; hut the outfit was in- 
tended to he adequate to either object. The 
contracts with the material men and others 
were not made by the Townsends in person. 
The captain sometimes alone, sometimes in 
company with the father of one of the part- 
ners who acted as agent of the concern, gave 
the orders, and they were executed as it ap- 
pears in all cases on the credit of "the vessel 
and her owners." Their means and credit 
were very soon exhausted. They paid $5,000 
upon the execution of the agreement which I 
have recited; but when the first instalment 
fell due — fifteen days after — ^they were only 
able to pay one-fourth of it. And at some 
early period of their transactions, they were 
glad to borrow $500 from one of the libellants. 
At last, on the 25th of April, finding them- 
selves altogether unable to prosecute their in- 
tentions, and the vessel having been attached 
in this court, at the instance of numerous 
libellants, they assigned their contract of pur- 
chase to the present claimants for the sum of 
.?25,000, and the vessel was registered anew 
in the port of Philadelphia, as the property 
of residents of this district; the entire own- 
ership of the ship and her outfits vesting ac- 
cordingly in them. The demands before the 
court are against the ship, her tackle and ap- 
parel by ship chandlers and other material 
men, and by the stevedore who stored the 
cargo and stores; aU of them founded on con- 
tracts made before the transfer of the 25th 
of April. They are resisted upon the ground 
that the vessel was a domestic vessel in her 
home port, where the owner was at the time 
of contracting, and that therefore she was not 
liable upon an implied lien for supplies or 
stowage services. 

The other points which were made in the 
case, I do not think it necessary to consider. 
What is meant by ship chandlery in the 
Pennsylvania act of assembly, and whether 
a domestic vessel is, or is not, specifically 
liable to the stevedore, were questions elab- 
orately and ably discussed in the argument; 
and so was the other question, whether the 
opinion of the supreme court in the case of 
The General Smith, 4 Wheat. [17 XT. S.] 43S, 
is to be regarded as conclusively establishing 
the distinction between foreign and domestic 
ships, as to a specific liability for repairs and 
out-fits. It would not perhaps be difiicult to de- 
cide all of these questions; but it will be time 
enough to do so when they shall be necessa- 
rily involved in the determination of a cause 



before the court. But the present does not 
seem to be the ease either of a domestic ves- 
sel, or of a vessel domestic or foreign, con- 
tracting through the instrumentality or in the 
presence of the owners. The vessel was reg- 
istered in a foreign port, and her legal own- 
ers resided there. The Townsends had only 
an equitable and contingent, or at best, a de- 
feasible interest in her; and moreover, they 
were not residents of this district. Now, 
whether we turn to the law maritime of the 
world, or to the modification of it which is 
asserted in the case of The General Smith, 
there can be no doubt but that a vessel thus 
circumstanced becomes liable for repairs and 
supplies generally. The general maritime 
law recognizes no distinctioa in this respect 
between foreign and domestic vessels. Both 
are liable on the civil law prmciple that who- 
ever has contributed to the preservation, or 
the increased value of property, has a privi- 
legium in it for the amount due to him in 
return. 

The distinction which has been admitted 
into our law on this subject is not found, that 

1 am aware of, in either the ancient or mod- 
ern law of any other country. The Consul- 
ado, c. 32, as quoted by Boulay Paty (1 Cours 
de Droit Mar. 121), i says, that "if a new vessel 
before making her first voyage is sold at the 
instance of creditors, the carpenters, caulkers, 
and other workmen, as well as the persons 
Tvho have furnished the timber, the pitch, the 
spikes, and other things necessary for her con- 
struction, shall be preferred to aU other cred- 
itors whatsoever." The Guidon, c. 9, § 1, says: 
"The debts contracted by the master of a 
ship for repairs, provisions, supplies, or other 
things for voyages (entrepris) determined on, 
have a special hypothecation in their favor 
upon the proceeds of the freight, in prefer- 
ence to anterior debts, whether by hj^jothe- 
cation or otherwise." 2 Pard. Lois iMar. 
424. The laws of the Hanseatic League (An- 
no 1614), tit. 5, § 7, authorize the captain in 
ease a part owner shall refuse to contribute 
his share of the out-fit, to take up such 
amount as may be needed, on the credit of 
the vessel and on the profits of the voyage, 
and to hold his share of them answerable 
jointly, with those of the other part owners. 

2 Pard. Lois Mar. 546. A provision alto- 
gether similar is found in the Maritime Code 
of Sweden (Anno 1667), pt. 3, c. 2, and is ap- 
plied with appropriate modifications to the 
case of advances for the construction of the 
vessel and the payment of the crew. Part 
4, c. 9, of same Code; 3 Pard. Lois Mar. 160, 
161, 169. So too by the Danish Code of 
1683, bk. 4, cc. 5, 59, the vessel is specially 
hypothecated for all moneys lent for the con- 
struction of the ship, or the support of the 

1 1 quote from Boulay Paty, because the ar- 
rangement and notation of the chapters of the 
Consulado aie not anifonn in the different edi- 
tions, and I am unable at the moment to find 
the original passage in Pardessus' translation,, 
which is the only one accessible to me. 
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■workmen engaged in building bar; and this 
privilegium continues and may be enforced 
until she has sailed on her first voyage. 3 
Pard. Lois Mar. 301. -The Water brieven hy- 
pothecation of the Netherlands, for which a 
remedy is given by the Ordonnance of Gord- 
recht (Anno 1533), is to the same effect. See 
4 Pard. Lois Mar. 165, 167, and the notes. 
The Ordonnance of Louis 14 (Anno 1681), 
which Judge Washington recognized in the 
case of The Seneca [Case No. 12,670], as a 
compend of the law maritime of the world 
in arranging the order in which privileged 
debts shall be paid, (book 1, tit. 16,) enumer- 
ates as well advances for repairs and out-fit 
before departure, as for necessaries furnished 
abroad. And Valin, in his commentary on this 
title, (volume 1, 363), says, that this of coui-se 
includes the debts due to all those mechan- 
ics and others who have supplied necessaries 
for the voyage. Emerigon (Contract Gr. 
Avent. §§ 3, 4) does the same; and he is fol- 
lowed by Boulay Paty (1 Cours. Dr. Mar. 
121, 122), who adds that the modern law of 
France is to the same effect. All these writ- 
ers give, indeed, a different and higher rank 
to the privilegia which accrue, pending the 
voyage, than to those originating in the 
home port; but they unite in awarding a 
preference to both over the general creditor, 
or the party claiming under an elder bottom- 
ry bond. The modern law of Holland agrees 
with this (see Lord Hardwicke's opinion in 
Ex parte Shank, 1 Atk. 234), and indeed, aft- 
er looking with some care through the differ- 
ent maritime codes of Europe, as collected by 
Pardessus, I do not know that any commer- 
cial state on the continent refuses to the ma- 
terial man any implied lien on a domestic 
more than on a foreign ship. In England 
and Scotland the same rule obtained as on 
the continent during a long series of years; 
the admiralty enforcing the liens. The agree- 
ment made at Whitehall, IS Feb. 1632, by all 
the judges, before the king and privy council. 
§ 3 (Godol, 157), expressly negatives the 
right of the common law courts to issue 
writs of prohibition in such cases. Even as 
late as the year 1777, Lord Mansfield, in the 
case evidently of a domestic vessel (Rich v, 
Coe. Cowp. 639. 640). declared that by the 
English law. "whoever supplies a ship with 
necessaries has a treble security: (1) The 
person of the master; (2) the specific ship; 
and (3) the personal security of the owners, 
whether they know of the supply or not. 
And in deciding that the owners in that case 
were liable notwithstanding some special cir- 
cumstances, he argues that the unquestioned 
liability of the ship, is enforced by the ad- 
miralty process. "Suppose the ship." he says 
"had been impounded in the admiralty court, 
the defendants could never have taken the 
ship out of the court without paying the debt 
for whiqh the ship was Impounded." T know, 
indeed, that prohibitions had issued before 
this period, to restrain the English admiralty 
from entertaining the claims of material men, 
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and that of later years, that court has very re- 
luctantly foregone the exercise of this branch 
of its ancient jurisdiction. But the English 
cases did not formerly, nor do they now. 
recognize a distinction in this respect, be- 
tween foreign and domestic ships, except in 
so far as they are based on the statute of 3 & 
4 Vict c. 65. Both are equally excluded 
from liability to an implied lien for materials 
and supplies by the law of England, as both 
are equally made subject to such a lien by 
the general law of the sea. See the cases 
collected in Abb. Shipp. pt. 2, e. 3. 

The case of The General Smith [supra], es- 
tablished for the United States a rule on this 
subject differing, I humbly conceive, as much 
fropa that of the English as that of the con- 
tinental courts. It is this: "Where repairs have 
been made or necessaries furnished to a for- 
eign ship, or to a ship in a poi-t of the state to 
which she does not belong, the general mari- 
time law, following the civil law, gives the par- 
ty a lien otfthe ship itself for his security, and 
he may well maintain a suit in rem in the ad- 
miralty to enforce the right. But in respect 
to repairs and necessaries in the port or state 
to which the ship belongs, the case is gov- 
erned altogether by the municipal law of 
that state, and no lien is implied unless it 
is recognized by that law." Per Story, J., de- 
livering the opinion of the same case, 4 
Wheat. [17 U. S.] 438 It is not perhaps al- 
together easy to harmonize the language in 
which this opinion is expressed, with the re- 
marks of .Judge Johnson in delivering the 
opinion of the same court in The St. Jago de 
Cuba, 9 Wheat. [22 U S.] 409. Judge Story, 
it may be observed, derives the lien in the 
case of a foreign ship from the civil law as 
adopted into the Maritime Code of Nations.— 
Now. by that Code, the master can hardly be 
said to acquire his authority to constitute im- 
plied liens for either out-fits or repairs from 
his character of prsepositus or agent of the 
ship owner. He is indeed regarded in that 
character by the Roman law. and as such he 
may bind not only the specific ship, but the 
owners in solido, and even make them liable 
for his delicts; this authority being implied 
from necessity, and therefore suspended while 
the exereitor— his constituent, is present. 
But the qualified power of the master under 
the law maritime, while it is much more lim- 
ited in some respects, is in others more am- 
ple, or at least less dependent. Thus on the 
one hand his power extends only to a charge " 
upon the ship, and that for legitimate con- 
tracts; the owner may avoid personal liabil- 
ity by abandoning his interest. But on ttie 
other, band his authority as manager (ger- 
ante) or representative of the ship and its in- 
terests, being specific as to them, continues 
so far as regards these implied liens, wheth- 
er the owners be present or absent. See the 
argument of Judge Ware, in The Phebe 
[Case No. 11,064], and such I understand from 
the language of Judge Story, on many occa- 
sions, to have been his meaning in the case 
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of Tbe General Smith. The reasoning of 
Judge Johnson, however, in the case of The 
St Jago de Cuba [supra], refers the master's 
power to a somewhat different theory, and 
applies to it a different limitation according- 
ly. "The necessities of commerce require, he 
says, that when remote from the owner, the 
master should be able to subject his owner's 
property to that liability, without which it is 
reasonable to suppose he will not be able to 
pursue his owner's interests. But when the 
owner is present, the reason ceases, and the 
contract is inferred to be with the owner him- 
self on his ordinary responsibility without a 
view to the vessel as the fund from which 
compensation is to be derived." But whether 
we talie the law as it is laid down by the 
court in the case of The General Smith, or 
limit it as was done in that of The St. Jago 
de Cuba, the result as to The Susan G. Owens 
is the same. Where did she belong? and 
who were her owners? Her register, the 
document by force of which she has any 
national or home character whatever, without 
which she is alien every where, declares that 
she belongs to Baltimore. The act of con- 
gress, under which this registry was made, 
enacts that on a change of the ownership a 
corresponding change shall be made in the 
register;— no such change was made. 

The grand bill of sale, the universally ac- 
cepted and looked for evidence of a trans- 
ferred title to ships and vessels, required not 
merely by a municipal regulation, but as Sir 
Wm. Scott says, in The Sisters, 5 G. Rob. 
Adm. 155 (Am. Ed.) by the universal law of 
the sea, is not made; the registered owner's 
stand out to the woild as the owners and 
only owners. And thus, holding the legal 
title, they first permit the libellants on the 
invitation of third persons, to make and per- 
form contracts for repairing and out-fitting 
the vessel, which add largely to her value; 
and then, they or their grantees (for the 
claimants here are only grantees of the for- 
mer registered owners, and do not affect to 
come here in any other capacity,) they come 
here in full possession and enjoyment of the 
vessel thus largely meliorated, and claim that 
neither they nor their vessel shall be held 
liable for the price of the repairs and out-fits 
so furnished her. The material men are to 
look, not to the legal owner at the time of 
their contract, not to the legal owners now, 
not to the vessel itself — but to certain con- 
duit-pipes of an equitable, contingent, defeas- 
ible interest— cosmopolitan gentlemen who 
were to have been the owners, had they been 
able to complete their bargain or had not 
found it more safely profitable to assign it 
away. The very statement of such a de- 
fence is enough. If the lien of a material 
man could be avoided by an arrangement like 
this, it might as well rest at once upon the 
ship owner's honor. It would only be neces- 
sary for him to vest for the time some equi- 
table interest in the captain of his ship, and 
she might visit every port of the United 



Slates In succession, and collect supplies at 
them all without incurring a liability. Every 
port would be a home port for her. 

But even regarding the Townsends as the 
owners, the argument of the defence Is not 
less inconclusive. Because these gentlemen 
are residents no where else. It can hardly be 
said to follow that they must be domiciliated 
here; and If the home port of the vessel is 
dependent on the domicil of the owner, may 
we not be led to the conclusion that both are 
homeless alike. Certain it is, that the argu- 
ment would exempt a vessel from liability to 
a specific lien precisely in those cases in 
which such a lien is most needed— the cases 
namely in which she is most unequivocally a 
stranger to the port, and personal recourse 
against her owners least available. I cannot 
find anywhere the warrant for so marked a 
departure from the established policy of the 
maritime law. It is emphatically the law of 
fair dealing and well protected confidence;— 
looking with a liberal spirit to the general in- 
terests of navigation, holding foreigners and 
citizens as members alike of that great com- 
munity in which commerce has united man- 
kind, securing credit and aid to the ship own- 
er every where, by securing payment to all 
who trust upon the credit of his ship, but 
watching jealously against oppression and 
fraud, however masked or tricked off in the 
semblance of legal formulas. Such is its 
policy; and I am constrained to add that I 
have rarely known it more essentially con- 
travened than it would by sustaining this de- 
fence. 

The decrees must be for the libellants, 
with full costs,— in the case of McDermott, in 
the amount claimed by him; in the other 
eases, the amount to be ascertained by a 
commissioner from the evidence upon the 
files. I have no doubt upon the proofs as to 
the other facts which have been controverted 
in the cause. Decrees accordingly. 

[On appeal lO the circuit court, the above de- 
cree was affirmed. Case No, 17,310.] 
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SUSQUEHANNA BRIDGE & BANK CO. v. 
EVANS et al. 

[4 Wash. C. C. 480.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1824. 

Evidence — Paeoi. — To Alter Written Agree- 

31ENT — Contracts Implied by Operation 

OP Law — INDORSER OP Note. 

The reasons which forbid the admission of 
parol evidence to alter or explain written agree- 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington. Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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ments and other instruments, do not apply to 
those ccntracts implied by operation of law, 
«uch as that which the law implies with respect 
■to the indorse) of a note of hand. 

[Cited in Bank of U. S. v. Dunn, 6 Pet. (31 
U. S.) 58: Phillips v. Preston, 5 How. {46 
U. S.) 292; Hplsey v. Hurd. Case No. 5,967; 
Dessau v. Bours, Id. 3,825; Goldsmith v. 
Holmes, 36 Fed. 486; Martin t. Cole, 104 
U. S. 36.J 
[Cited in bnef in Goodwin v. Davenport, 47 
Me. 115, Cited in Holmes v. First Nat 
Bank, 38 Neb 326, 56 N. W. 1013; Ross 
V. Espy, "66 Pa, St 483; Smith v, Morrill, 
54 Me. 52.J 

Action of assumpsit by the president and 
•directors of this company upon a note of 
hand, dated the 3d of September, 1817, made 
"by T. Burr, payable to " defendants [Bv^ns 
■tmd Evans], one hundred and twenty days 
after date, negotiable at the bant of the 
plaintiffs, where It was discounted. On the 
.3d of January, 1818, the note was regularly 
protested, according to the provisions of the 
^ct of incorporation of the state of Maryland. 
The defendants gave in evidence, without 
■opposition, (the plaintifE's counsel reserving 
the right to question its admissibility on the 
.argument of the cause to the jury,) that, at 
"the time this note was discounted, the plain- 
tiffs agreed that, when it came to maturity, 
the plaintiffs would charge the amount to 
Burr, the maker, (who was then engaged in 
•constructing a bridge across the Susque- 
hanna for the plaintiffs,) if they were then 
indebted to him in a sum equal to the amount 
•of the note, and not look to the defendants 
for payment The contract, proved by a wit- 
ness of the plaintiffs was, that If, when the 
bridge should be finished, there should be a 
'balance due to Burr equal to the amount of 
this note, it should be charged to him, and 
that they would not look to the defendants. 
It appeared on evidence that, at each of the 
:above periods the plaintiffs were indebted to 
Burr a much larger sum than the amount of 
the note in question. It further appeared 
that Burr had executed mortgages to the 
plaintiffs and assigned to them certain se- 
•curities, which the plaintiffs afterwards re- 
leased; but what was the particular reason 
•for giving these securities did not appear, 
•otherwise than by the evidence of a witness, 
"who deposed that rhe object was to protect 
the plaintiffs against the creditors of Burr. 
Evidence was given that the president and 
•directors of this bank and bridge company 
were citizens of Maryland, but that some of 
t;he stockholders were citizens of Pennsyl- 
vania. 

For the plaintiffs it was contended (1) that 
the parol agreement attempted to be proved 
Tjetween the plaintiffs and defendants was 
inadmissible to control the contract which 
t:be law created to bind the defendants as as- 
■signees of this note. 3 Camp. 57; 7 Mass. 
518; Phil. Ev. 424, 433, 442; 11 Mass. 29; 
•8 Johns. 189. 

But If the evidence be admissible, still it 
=appears from the minutes of the board, that. 
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on the day when this note was discounted, 
only five directors were present, whereas 
the charter of Incorporation requires that 
nine directors should be necessary to form 
a board to transact the ordinary business of 
the institution, altnough five are sufficient to 
make discounts. It was further insisted, 
that the weight of evidence was In favour 
of the agreement to change that bill to Burr, 
In case a balance should be in his favour 
on the completion of the bridge. 

The counsel for the defendants Insisted: 
(1) That parol evidence of the agreement was 
properly admitted Whart. Dig. pp. 253, 254, 
pi. 382, 384; 5 Serg. & R. 363; 3 Serg. & R. 
609. That the witnesses prove that this 
agreement was made between the plaintiffs 
and defendants. And that it Is of no conse- 
quence whether the agreement was as the 
plaintiff contends for, or as It is proved by 
the defendants. (2) That the plaintiffs, by 
surrendering to Burr, the principal debtor, 
the securities they heli3, discharged the de- 
fendants, the ladorsers. 1 Madd, 235; 3 Bos. 
& P. 363; Chit. Bills, 374; 2 Bos. & P. 61; 
8 Serg. & R. 457; 4. Johns. Ch. 130. (3) 
That this court has no jurisdiction. It is 
not sufficient that the president and direct- 
ors are citizen? of Maryland, all the mem- 
bers of the corporate body must be so. They 
are emphatically the plaintiffs, suing by their 
corporate name. But some of those members 
are citizens ,of the same state with the de- 
fendants. [Turner v. Bank of North Amer- 
ica] 4 Dall. [4 U. .S.] 11; Bank of U. S. v. 
Deveaux, 5 Cranch [9 U. S.] 61; [Straw- 
bridge V. Curtiss] 3 Cranch [7 U. S.] 267; 
Whart. Dig. 113: [Browne v. Strode] . 5 
Cranch [9 U. S.] 303; Kyd, Corp, 231; 5 
Johns. Ch. 303. 

Upon the question of jurisdiction, the 
plaintiff cited Serg. Const. Law, 113;- [Chappe- 
delaine v. Dechenaux] 4 Cranch [8 U. S.] 306; 
[Skillem v May] 6 Cranch [10 U. S.] 267. 

Mr. Cohen, for plaintiffs. 
Mr, Purdon, for defendants. 



WASHINGTON, Circuit Justice. The rea- 
sons which forbid the admission of parol 
evidence to alter, oi explain written agi'ee- 
ments, and other instruments, do not apply 
to those contracts implied by operation of 
law, such as that which the law implies in 
respect to the indotser of a note of hand. 
The evidence of the agreement made between 
the plaintiffs and defendants, whereby the 
latter were to be discharged on the happen- 
ing of a particular event, was therefore 
properly admitted. What that agreement 
was, the jury mu'st decide from that evi- 
dence. But it appears to the court to be 
quite Immaterial whether the defendants 
were to be exonerated in case the plaintiffs 
should be indebted to Burr to a greater 
amount than this lote at the time when it 
should become due, or when the work should 
be finished; provided you are satisfied that, 
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they were so indebted when the latter event 
happened. As to the objection made by the 
defendants' counsel, on the ground of the 
surrender to Burr of the securities he had 
given them, no opinion respecting it need be 
given, since the contract between the plain- 
tiffs and Burr, pointing out the objects for 
which the security was given, is not before 
the court, and parol evidence of its contents 
is inadmissible. 

No opinion need be given upon the ques- 
tion of jurisdiction, although we have a de- 
cided one, as it seems to the court that the 
plaintiffs must fail upon the first. If, how- 
ever, the jury should think otherwise, they 
will find, subject to the opinion of the court, 
whether the court has jurisdiction, the pres- 
ident and directors being citizens of Mary- 
land, and some of tht stockholders citizens 
of this state. Verdict for defendants. 

NOTE BY MR. JUSTICE WASHINGTON. 
My opiniou upon the point of jurisdiction was 
that the court could not take it, if any of the 
stockholders were citizens of this state, al- 
though the president and directoro were not. 
The corporate body are the plaintiffs, although 
they sue by their corporate name. This is ob- 
viously the meaning of what was said in Bank 
of U. S. V. Deveaiix [supra], which was mis- 
understood by Mr. Sergeant in his Constitutional 
Law. 
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Case No. 13,636. 

In .e SUTHERLAND. 

[2 Biss. 405; i 3 Ohj. Leg. News. 73; 12 Int. 
Rev, Rec. 211.] 

Circuit Couri, D. Indiana. Nov., 1870. 

BASfKRDPTcy — Revisory Petitios — Upoit What 
Matters Heakd. 

1. A revisory petition to the circuit court, 
under the second section of the bankrupt act 
[of 1867 (14 Stat. 518)], must show wherein the 
error in the order or ruling of the district court 
complained of consists, and its nature must be 
distinctly set forth. The case will not be taken 
up de novo. 

2. Proper practice stated. 
[Cited in Rt, Beck, 31 Fed. 555.] 

[In review of the action of the district 
court of the United States for the district of 
Indiana.] 

In bankruptcy. This was a petition for re- 
view, filed by William Sutherland. Septem- 
ber 9, 1870, under the second section of the 
bankinipt law of 1867, alleging that certain 
persons claiming to be his creditors had pre- 
sented a petition to the district court of this 
district to have him declared a bankrupt, 
for acts therein stated; that on denial of 
bankruptcy by him the ease was submitted 
to the court on the third day of June, 1870, 
and he was then adjudged a bankrupt. The 
petitioner alleged that he did not commit 
any of the acts of bankruptcy charged 
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against him, and that he did not at the time 
owe three hundred dollars, and denied that 
he was in any way indebted to the petition- 
ing creditors. The petitioning creditors filed 
an answer to the petition, alleging that the 
petitioner took no exception or objection to 
the adjudication of bankruptcy, and did not 
cause the evidence to be made matter of rec- 
ord, nor did the petition to this court set 
forth the evidence given before the district 
court. To this answer Sutherland excepted. 

McDonald & McDonald, for bankrupt. 
Perkins & Perkins and Hendricks, Hord 
& Hendricks, for creditors. 

DRUMMOND, Circuit Judge. The excep- 
tion of Sutherland to this answer as insuffi- 
cient must be carried back to the petition it- 
self, and, that being done, I am of opinion 
that upon its face no case is made for the 
revisory power of this court under the sec- 
ond section of the bankrupt law. If it be- 
conceded that the circuit court, under that 
section, may revise any order or ruling made 
in the progress or at the end of the proceed- 
ings in bankruptcy, not provided for by the- 
8th section, still the petition or bill must 
show vi'herein the error in the order or rul- 
ing consists. In re Alexander [Case No. 
160]; Ruddick v, Billings [Id. 12,110]; Lit- 
tlefield V. Delaware & H. Canal Co. [Id. 8,- 
400]. 

The petition in this ease appears to have- 
been framed on the principle that if a party 
merely stated the particular order or rul- 
ing of which he complained, he could thus^ 
bring up the case to be tried de novo. That 
has not been the construction which has 
been given to this section. In this instanc& 
the petitioner alleges that he should not have 
been declared a bankrupt, because he did 
not owe three hundred dollars, nor did he 
owe the petitioning creditors, nor had he 
committed any act of bankruptcy. On all 
these points the district court found against 
him. The only special circumstances to- 
which the petitioner refers, is to a promis- 
sory note of $1,900, held by the petitioning 
creditors, and which he declares he did not 
owe, in consequence of the acts of the 
payee, one Moses; but the court may have 
been satisfied upon competent evidence that 
the note was assigned and held for valiie 
and in good faith before maturity; and if 
so, what took place between Sutherland and 
Moses might be immaterial. 

It is not enough that the petitioner state a 
grievance, or allege that an error has been 
committed; but the nature of the error or 
grievance should be distinctly set forth, so 
that the appellate court may be able to judg& 
of the same. 

Here the evidence on which the district 
court found against the petitioner is not 
spread out in the record so that this court 
can determine whether any error has in fact, 
been committed. 
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It is to 1)6 regretted tbat the supreme court 
Las not prescribed some rule under the sec- 
ond section, as the practice is by no means 
uniform in the different districts. It is de- 
sirable that the proceedings should be as 
simple as possible, and, therefore, in ordinary- 
cases it may be suflScient if a statement is 
made by counsel, under the direction of the 
judge of the district court, setting forth the 
order or ruling complained of, and sufficient 
facts to enable the appellate court to form 
an opinion upon the point. This, verified by 
the judge or clerk, might form the basis of 
the petition or bill in the circuit court. Of 
course it is not intended to intimate that the 
whole case may not be brought up by bill 
■of exceptions, or otherwise; but generally 
the error complained of consists of a few 
rulings, nnd these disposed of, the rights of 
the parties are settled. 

As there seems to have been a misappre- 
liension as to the practice under the second 
section, I will allow the petitioner to amend 
his petition, if he shall be so advised. 

TJiere ought to be some limit of time with- 
in which the application should be made to 
the circuit, court, and it will be observed 
that the petitioner did not file his petition 
until more than three months after the de- 
■cree, a circumstance which would seem to 
meed explanation. 

The petition for revision should state clearly 
4md specifically the question decided in the dis- 
trict court. In re Reed [Case No. 11,638]. 



Case No. 13,637. 

In te SUTHERLAND. 

[6 Biss. 526.] i 

District Court. N. D, Illinois. March, 1876. 

Bakkruptct — Assets — Certificate of Member- 
ship IN Board of Trade, 

A certificate ot membership in a board of 
trade is not an asset which passes to the as- 
signee in bankruptcy. 

[Cited in Re Gallagher, Case No. 5,192; Re 
Ketchum, 1 Fed. 842; Re Warder, 10 Fed. 
277.] 
'[Cited in Barclay v. Smith, 107 111. 357.] 

In bankruptcy. Motion for a rule on the 
bankrupt [Israel Sutherland], a member of 
the Chicago Board of Trade, that he assign 
and transfer to the assignee his certificate of 
membership in said board. The bankinipt op- 
poses the rule tm the ground that the certifi- 
cate is not an asset which passes to the as- 
-aignee. 

Samuel Kerr, for assignee. 
liJwing & Lceonard, for Sutherland. 
F. UUmann, for Board of Trade. 

BLODCJJBTT, District J.udge. The Chicago 
Board of Trade is a corporation constituted 
by a special act of the legislature of Illinois, 
Tvith a nominal capital of §200,000. The ob- 

1 [Reported by Josiah H, Bissell, Esq., and 
jiere reprinted by permission.] 



ject of the association is declared to be: "To 
maintain a commercial exchange; to promote 
uniformity in the customs and usages of mer- 
chants; to inculcate principles of justice and 
equity in ti-ade; to facilitate the speedy ad- 
justment of business disputes; to acquire and 
disseminate valuable commercial and econom- 
ic information; and generally to secure to its 
members the benefits of co-operation in the 
furtherance of their legitimate pursuits." 

By its charter the corporation is prohibited 
from carrying on any business except such as 
Is usual in the management of boards of 
trade or chambers of commerce. No dividends 
are made upon its stock, ^^he funds of the 
association are derived mainly from the In- 
itiation fees paid by membei-s, annual assess- 
ments, and such fines and fofeitures as are 
imposed upon members for the violation of 
its rules and regulations, and are expended 
in the expenses of the organization in procur- 
ing and disseminating information among 
members. Jr'ersons are admitted as members 
on written application indorsed by two mem- 
bers, and on approval by the affirmative bal- 
lots of at least two-thirds of the members of 
the board of directors, and the payment of 
the initiation fee of $1000, and signing an 
agreement to abide by the rules, regulations 
and by-laws of the association, and all amend- 
ments duly made thereto. Any member is 
liable to be expelled or suspended for the vio- 
lation of the rales and regulations, extortion, 
bad faith,' dishonorable or dishonest conduct. 
It will be seen there is no pecuniary profit 
to the members of this body, further than 
what is derived from the incidental use made 
by a member of the privileges which his ■ 
membership gives him. It confers no prop- 
erty rights; that is, it represents no interest 
in property, but only, like the membership 
of a Masonic lodge, or church, or social club, 
confers upon the'member the privileges of the 
order. 

There is a provision in the rules by which a 
member who has paid all assessments due, 
and has against him no outstanding or unad- 
justed or unsettled claims or contracts held 
by the other i^embers, whose membership is 
not in any way impaired or forfeited, may 
transfer his certificate to any other person 
eligible to membership, after ten days' no- 
tice, posted on the bulletin board of the ex- 
change, and approved by a vote of two-thirds 
of the board of directors, and it is admitted 
that at the present time a membership will 
sen for about ?5U0, when the seller and buyer 
are able to comply with the regulations in re- 
gard to transfer. J have been unable to find 
any direct authority bearing upon this ques- 
tion, but from analogies 1 can not see what 
right this membership confers that can be 
called property. 'I'rue, it may be valuable to 
the member, as Is a license to a pedlar, auc- 
tioneer, distiller or liquor dealer; but it con- 
fers a mere personal nrlvilege. It does not 
pass to the assignee In bankniptcy by opera- 
tion of law. The assignee does not become 
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clothed witH tne rights of membership by- 
virtue of his office ana the deed by the regis- 
ter, as he does in respect to the other assets 
of the bankrupt He does not even succeed 
to the rights of a purchaser except by consent 
of the proper quorum of the board of direct- 
ors. The certificate expresses nothing which 
the assignee can use except by the favor and 
consent of others. 

Without discussing the question further, 
then, 1 am of the opinioa that the bankrupt's 
membership in this board, being in the na- 
ture of a franchise, title, or privilege, does 
not vest in or p^ss to his assignee, and can- 
not be treated as a portion of his assets. It 
confers no property right, but only the right 
to trade upon the board, frequent its cham- 
bers and exchanges, participate in the in- 
formation collected, and avail himself of the 
remed'es given to members under the by-laws. 
But he cannot sell these privileges to a stran- 
ger without the Cvjnsent of the board, through 
its board of directors, and then only on cer- 
tain conditions. The rule is denied. 



Case No, 13,638. 

In re SUTHERLAND. 

[Deady, 344; i 1 N. B. B. 531 (Quarto, 140).] 

District Court. D. Oregon. Jan. 11, 1868.' 

Bankruptcy — Form 61 — Roles of Court — An- 
swers — Admissions. 

1. No. 61 of the forms of proceeding in bank- 
ruptcy, is merely a demand for a jury trial, 
and not an answer to the petition — it is neither 
a showing of cause nor an allegation by the 
respondent, and the denial contained in it, 
is to be taken as the mere recital by the clerk 
of a denial already and otherwise made by 
the respondent in his answer to the petition. 

2. Whether the answer or plea of the respond- 
ent to the petition should be general or specific 
or verified or not, must depend upon the rules 
of the court in \vhich the petition is pending. 

[Cited in Re Findlay, Case No. 4,789.] 

3. The general rule of this court being that 
answers must be specific and verified, and the 
true object of pleading in any case being to 
narrow the controversy to the point really in dis- 
pute, no greater latitude ought to be allowed 
the defence in bankruptcy in this respect, than 
in ordinarj actions and suits. " 

4. Where a petition alleged that the respond- 
ent, with knowledge of his insolvency, con- 
fessed two judgments in favor of third persons 
with intent to give a fraudulent preference to 
such persons, and the answer of the respond- 
ent tacitly admits the confession of said judg- 
ments and insolvency, but denies that the same 
were confessed "with any fraudulent intent or 
with the fraudulent intent to give a fraudulent 
preference:" Held, that the issue taken by the 
answer upon the word fraudulent in the peti- 
tion was an immaterial one, and that a confes- 
sion of judgment by an insolvent debtor neces- 
sarily gave a preference to the creditor in such 
judgment and ought therefore, in the absence 
of suQicient allegation of proof to the contrary, 
to be presumed to have been so intended. 

[Cited in Re Seeley, Case No. 12,628.] 

5. Where the respondent by his answer ad- 
mits, that being insolvent, he confessed a judg- 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



ment in fjivor of one of his creditors, but denies 
that he tiiereby fraudulently intended to give 
such creditor a fraudulent preference, there i& 
an affirmative implication that such judgment 
was confessed with intent to give a preference, 
and the petitioner is entitled to judgment on the- 
pleadings. 
[Cited in Re Ryan, Case No. 12,183; Catlin 
V. Hoffman, Id. 2,521; Corbett v. Wood- 
ward, Id. 3,223.] 

6. In effect, the bankrupt act, § 39 [14 Stat„ 
536], prohibits an insolvent debtor from giving 
any -preference for any reason to any creditor,, 
upon pain of being declared a bankrupt there- 
for, on the petition of his other creditors. 
[Cited in Re Gallinger, Case No. 5,202; Sil- 
verman's Case, Id, 12,855; Vdgle v. Lath- 
rop. Id. 16,985; Re Lord, Id. 8,503.] 

On November 30. 1867, certain creditors of 
Robert Sutherland filed a petition In bank- 
ruptcy against him, charging him with the 
commission of divers acts of bankruptcy, al- 
leged to have been committed on and after 
November 19, 1867, and praying that said 
Sutherland be declared a bankrupt. On the- 
filing of the petition an order was entered^ 
requiring the respondent to show cause on 
the first Monday in January, proximo, why 
the prayer of the petition should^ not be al- 
lowed. On January 1, 1868, the respondent 
filed a paper in the words of "form No. 61" 
of the prescribed "forms of proceeding in. 
bankruptcy," signed by himself and solicitor,, 
but not by the clerk, and also a special an- 
swer to the petition verified by his own oath. 
At the time appointed for showing cause, the 
parties appeared, and the petitioners moved, 
for judgment on the pleadings, and the re- 
spondent for an order setting down the cause 
for trial by jury, as demanded in the paper 
filed by him. 

J. W. Whalley and M. W. Feehheimer, for 
petitioners. 

David Logan, for respondent. 

DEADY, District Judge. The petitioners* 
motion for judgment, assumes that form No. 
61, entitled "Denial of Bankruptcy and De- 
mand for Jury by Debtor" is simply a rule 
entered by the clerk, at the instance of the 
debtor, for a jury trial; and that the state- 
ment therein, that the respondent "appears- 
and denies that he has committed the acts^ 
of bankruptcy set forth in said petition, and 
avers that he should not be declared a bank- 
rupt for any cause in said petition alleged," 
is a mere recital, which is based upon, and 
presupposes, that the debtor has shown cause 
why he should not be adjudged a bank- 
rupt, by filing an answer or plea to the al- 
legations of the petition. Sections 40, 41, of 
the bankrupt act, provide that upon the fil- 
ing of the petition, "the court shall direct 
the entry of an order requiring the debtor 
to appear and show cause, * » * why the 
prayer of the petition should not be grant- 
ed," and that, upon the day appointed tO' 
show cause, "the court shall proceed sum- 
marily to hear the allegations of petitioner 
and debtor, * * * and shall, if the debtor 
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on the same day so demand in Tvriting, or- 
der a trial by jury, at the first term of the 
court at which a jury shall he in attendance, 
to ascertain the fact of such alleged baiik- 
ruptey." 

An allegation is the statement by a party 
of his cause oj action or defence. To show 
cause is to make appear, to give a reason. 
From the well understood signification of 
these terms, and the nature of the proceed- 
ing, I infer, that the act intends, that on- the 
day appointed to show cause, the respondent 
shall appear and plead to the petition— that 
is, answer it in writing. In Re Drummond 
[Case No. 4,093], it appears that the respond- 
ent "filed a plea denying the charges" in the 
petition. As at present advised, I must de- 
cide that the paper filed in the words of form 
No. 61, is merely a demand for a trial by 
jury, and not an answer to the petition. It 
is neither a showing of cause nor an allega- 
tion by the respondent, and the statement 
contained in it concerning the denial by the 
respondent of the acts of bankruptcy alleged 
in the petition, must be construed as a re- 
cital by the clerk, of a denial already and 
■otherwise made by the respondent;— and this 
I recital is made for the purpose of showing 
'on the face of the enti*y, that it is author- 
lized by what has preceded it— the filing of 
;an answer to the petition controverting the 
allegations therein contained. Whether this 
.answer ought to be general or specific, or 
Jverified or not, must depend, as it appears to 
me, upon the general rules of the court 
'Wherein the petition is pending, in regard to 
pleadings, or any special rule which may be 
made therein concerning pleadings in bank- 
ruptcy. The general rule of this court re- 
quires that answers or pleadings by the de- 
fendant, shall be both specific and yerified. 
No good reason is perceived or suggested, 
why any greater latitude in pleading should 
be allowed the defence in a petition in bank- 
ruptcy, than in ordinary actions and suits. 
In either case, the true object of pleading is 
the same— to nai'Tow the controversy to the 
point really in dispute between the parties. 
To allow the respondent to controvert the 
allegations of the petition by the entry of a 
rule or order with the clerk, or a general 
unverified answer, would often, if not al- 
ways, impose upon the petitioner the unnec- 
essary and burdensome trouble and expense 
of proving that which the respondent well 
knew to be true, and which he would not 
deny under oath. 

In considering the motion for judgment, 
the denial recited in the demand for a juiy 
trial, will be laid out of view as immaterial, 
and the only question is whether the answer 
admits sufficient to authorize the court to 
give judgment, pronouncing the respondent 
a bankrupt. Among other things, the peti- 
tion alleges that the respondent, on Novem- 
ber 19, 1867, then and prior thereto, well 
knowing that he was insolvent, confessed 
two judgments in favor of third persons. 



with intent to give a fraudulent preference 
to such persons over his other creditors. The 
answer tacitly admits the confession of the 
judgments and the insolvency of the re- 
spondent, but denies that such judgments 
were confessed "with any fraudulent intent, 
or with the fraudulent intent to give a fraud- 
ulent preference" to the creditors therein. 
This traverse, as to the intent with which the 
judgments were confessed, is too broad. Al- 
though the petition "alleges that the intent 
was to give a fraudulent preference, the al- 
legation is surplusage, and not traversable. 
The bankrupt act (section 39) does not use 
the word fraudulent in this connection. It 
declares that an insolvent debtor who con- 
fesses a judgment "with intent to give a 
preference to one or more of his creditors, 
shall be deemed to have committed an act 
of bankruptcy." The manifest object of the 
act is to secure an equal distribution of the 
property of an insolvent debtor among his 
creditors; and to this end it is made an act 
of bankruptcy for such debtor to prefer one 
creditor over another, without reference to 
the question whether such preference would 
otherwise be considered fraudulent or not. 

The petition in this case, and the answer 
following it, seem to have been drawn upon 
the theory that a confession of judgment by 
an insolvent is not an act of bankruptcy un- 
less it was done, not only with an intent to 
prefer the creditor in such judgment, but 
also with a special intent to defraud the 
other creditors. Now, section 39 of the act 
makes the confessing 'of a judgment by .an 
insolvent "with an intent to give a prefer- 
ence to one or more of his creditors, w * * 
or to defeat or delay the operation of the 
act," an act of bankruptcy, whether there 
was any special or distinct purpose to there- 
by defraud the other creditors or not. The 
fact is, and so the act seems to assume, that 
the giving of such a preference necessarily 
operates as a fraud upon the other creditors, 
because it must, if allowed, deprive them 
of their just proportion of the insolvent's 
assets. But the intent to prefer being made 
an ingredient in the act of bankruptcy, ought 
to be alleged in the petition and may be de- 
nied in the answer. Still, unless it appears 
that the judgment was confessed in igno- 
rance of the respondent's insolvency, or other- 
wise, so that it could have been done without 
intending to give a preference, the intent to 
prefer is a necessary inference from the 
premises. In Re Drummond, supra, the court 
says: "Now, it is a rule that every sane man 
is presumed to intend the probable conse- 
quences of his -voluntary act. The conse- 
quence of this transfer by Drummond of all 
his property to a portion of his creditors, 
was not only that it would probably give 
them a preference, but that it would neces- 
sarily and certainly produce that eflEect. He 
must have kno^n that this consequence 
would follow that act, and he must, there- 
fore, be conclusively presumed to have in- 
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tended it. In so doing, lie committed an act 
of bankruptcy, and a .judgment that he is a 
bankrupt must follow." 

[It is also true, that, in this case, the in- 
tent with which the transfer was made by 
Drummond appears to have been averred in 
the pleadings, but if, in the language of the 
court, that intent "must be conclusively pre- 
sumed" from the fact of the transfer imder 
the circumstances, it cannot legitimately be 
the subject of a distinct issue in the plead- 
ings. The fact being established, only one 
consequence can follow it, and that the law 
conclusively presuhies was intended. What 
the law conclusively presumes, cannot be 
controverted either by pleading or proof. 
The views upon the question of intent are 
advanced suggestively, and subject to cor- 
rection upon further argument and investi- 
gation in future cases that may arise. The 
present motion may be satisfactorily decid- 
ed, upon the construction of the law, that a 
confession of judgment by an insolvent, to 
constitute an act of bankruptcy, must be 
with intent to prefer one creditor over an- 
other, and that such intent must be averred 
in the petition and may be controverted by 
the debtor.] 2 

Here, as has been said, the answer tacitly 
admits the insolvency of the respondent and 
his knowledge of it at the time he confessed 
the judgments. This being so, the necessary 
consequence of the respondent's act was to 
give a preference to the creditors in the 
judgment. The answer, even if it contained 
an explicit denial of the intent to prefer, 
admits the ease stated in the petition, be- 
cause it admits the facts, and alleges noth- 
ing in avoidance or to the contrary, which 
conclusively prove that a preference was in 
fact necessai'ily given. This necessai-y con- 
sequence of the respondent's conduct in the 
premises, the law, in the absence of suf- 
ficient allegation or proof to the contrary, 
presumes was by him intended. But the an- 
swer only denies that the judgments were 
confessed with a fraudulent intent to give 
a fraudulent preference. This kind of nega- 
tive allegation involves what the books call 
an affirmative implication that the judg- 
ments were confessed with an intent to give 
a preference, though not a fraudulent one. 
This is an implied admission that a prefer- 
ence Tvas intended to be given by the re- 
spondent. The act (section 39) in effect pro- 
hibits an insolvent debtor from giving any 
preference, for any reason, to any creditor, 
upon pain of being declared a bankrupt 
therefor, on the petition of his injured cred- 
itors. 

[So it may. for the purpose of argument, 
be taken for granted that this denial of the 
debtor is true in point of fact— that he did 
not fraudulently intend to give a fraudulent 
preference, and yet as it impliedly admits 
that the act complained of was done with 



an intent to give a preference, it is insuf- 
ficient] 2 

The petitioners are entitled on the plead- 
ings to have the respondent adjudged a 
bankrupt. Judgment accordingly. 



[From 1 N. B. R. 531 (Quarto, 140).] 



Case No. 13,639. 

In re SUTHERLAND. 

[Deady, 416; i 3 N. B. R. 314 (Quarto, 83); 8 
Am. Law Reg. (X. S.) 39.] 

District Court. D. Oregon. May 23, 1868. 

BaNKBUPTOT — PHOVABLE DEBTS — JUDGMENT FOR 

Fine. 
A judgment for a fine is not a debt provable 
in bankruptcy. 
[Cited in M. & M. Nat. Bank v. Brady's 
Bank, Case No. 9,018; Re Laehemeyer, Id. 
7,966.] 
[Cited m Howland v. Carson, 28 Ohio St. 
629.] 

[In the matter of Robert A. Sutherland, a 
bankrupt. For prior proceedings in this lit- 
igation, see Case No. 13.638.] 

JNI. W. Fechheimer, for assignee. 
M. F. ilulkey, for the State. 

DEADY, District Judge. From the certifi- 
cate of the register it appears that the state 
of Oregon proved a debt against the estate 
of the bankrupt, amounting to $1,394.46. Up- 
on the motion of the assignee, the claim has 
been set down for examination before the 
court. From the evidence and admissions of 
the counsel for the state and assignee, it ap- 
pears that on December 3 and 4, 1861, two 
sevei-al judgments were given in the circuit 
court of the state for the county of Multno- 
mah, sentencing the bankrupt to pay two 
certain fines, and that he be committed until 
the same be paid. The debt proved before 
the register is a part of the sum for which 
these judgments were giVen, the remainder 
having been paid. It is also understood from 
the admission of counsel that these fines 
were imposed upon the bankrupt as a pun- 
ishment prescribed by law for the commis- 
sion of a crime, of which he had been duly 
convicted. Indeed a judgment that a party 
pay a fine, in the absence of anything to the 
contrary, must be presumed to have been 
given as a punishment for the commission of 
a crime. 

Section 15 of the act of January 25, 1854 
(Laws Or. 1854, p. 473), in force when these 
judgments were given, provides that "any 
convict" confined in jail "for the non-pay- 
ment of a fine," may be discharged from 
such imprisonment by the commissioners of 
the county, if he is unable to pay the fine; 
"but such convict shall not thereby be re- 
leased from the payment of such fine, but 
the same may be collected by execution at 
any future time." Under this act the bank- 

2 [From 1 N. B. R. 531 (Quarto, 140).] 
1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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TUpt was discharged from imprisonment soon 
after the judgments were given. Section 19 
-of the hanlirupt act [of 1867 (14 Stat. 525)] 
■declares: "That all debts due and payable 
from the bankrupt at the time of the adjudi- 
•cation of bankruptcy, * * * may be prov- 
-ed against the estate of the bankrupt." Does 
the term "debt" include a judgment for a 
fine? 3 Bl. Comm. 154, says: "The legal 
4icceptation of 'debt' is a sum of money due 
by certain and express agreement." This, 
howevei*, is not the popular acceptation of 
the word. In Gray v, Bennett, 3 Mete. 
.{Mass.] 526, the court say: "The word 'debt' 
is of large import, including not only debts 
of record, or judgments, and debts of spe- 
cialty, but also obligations under simple con- 
tracts to a very wide extent; and in its pop- 
ular sense includes all that is due to a man 
under any form of obligation or promise." 
This view of the subject was a,pproved by 
Justice Story. Carver v. Braintree Manuf'g 
-Co. [Case No. 2,485]. 

To ascertain, tlien, whether the word 
""debt" is here used in the legal or popular 
sense, recourse must be had to -the subject 
matter and the context. Immediately follow- 
ing the general clause of section 19. concern- 
ing debts, as above quoted, it is provided, 
that, "all demands against the bankrupt for, 
■or on account of, any goods or chattels 
wrongfully taken, converted or withheld by 
him may be proved or allowed as debts, to 
the amount of the value of the property so 
taken or withheld, with intex-est." The sec- 
tion then proceeds to provide for the case of 
-contingent debts and liabilities, as well as 
unliquidated damages upon a contract or 
3)romise, and then concludes: "No debts oth- 
er than those above specified, shall be proved 
■or allowed against the estate." From all the 
provisions of the section it is apparent that 
the word "debt" is used in the legal or limit- 
ed sense. If it were used in the popular; 
■sense it would not have been necessary to 
have specially provided that "demands for 
goods wrongfully taken, etc., may be proved 
•or allowed as debts." In the popular sense 
such demands are debts, and would have 
been included in the preceding clause pro- 
viding for the proving "all debts." 

A discharge in bankruptcy releases the 
Tjankrupt from all debts which were or might 
have been proved against his estate. Bank- 
rupt Act, § 34. These fines were imposed up- 
•on the bankrupt as a punishment for crimes 
of which he was convicted. If provable 
against his estate, he may be discharged 
from the payment of them, and from arrest 
made to enforce such payment. In efEect, 
this would be allowing the national govern- 
ment, through its courts, to grant pardons 
for crimes committed against the state. A 
person convicted of manslaughter, and sen- 
tenced to pay a fine of a thousand dollars, by 
a. discharge in bankruptcy, would be relieved 
from the punishment affixed by law to his 
■crime. I do not think, that the act while it 



reasonably admits of any other construction, 
ought to be construed so as to permit or al- 
low such a consequence. 

Looking at the letter of the act, or the 
nature of the subject, either separately or 
conjunctively it appears to me, that a" judg- 
ment for a fine, imposed as a punishment for 
a crime, is not a debt provable against the 
estate of the bankrupt. Abstractly consid- 
ered, it may be proper that such a judg- 
ment should be proved as a debt against the 
estate for the purpose of receiving any divi- 
dend as a part payment thereof, without ef- 
fecting a full discharge of the same. Such a 
provision is found in section ,33, concerning 
debts created by fraud or embezzlement, or 
by defalcation, while acting as a public of- 
ficer, or in a fiduciary character. But judg- 
ments for fines are not included in this spe- 
cial provision, because not enumerated in it. 
In People v. Spalding, 10 Paige, 284, it was 
decided that a discliarge under the bankrupt 
act of 1841 [5 Stat. 440] did not discharge a 
party from a judgment for a fine imposed 
upon him as a punishment for a contempt, 
committed by violating an injunction. The 
contempt was merely constructive, and the 
fine imposed was directed by statute to be 
ultimately applied in satisfaction of the civil 
injury to the party who obtained the injunc- 
tion. The court of errors affirmed the deci- 
sion. 7 Hill. 301. On error to the supreme 
court of the United States, the judgment of 
the court of errors was affirmed. 4 How. [45 
XT. S.] 21. 

This case seems decisive of the question. 
Indeed it goes much farther than the court 
is required to go in this case. The bankrupt , 
act of 1841 in the use of the word "debt" is ■ 
much less qualified than the present one; yet 
the court held that it did not include a judg- 
ment for a fine. In the Case under consider-' 
ation, the fine was imposed, purely as a pun- 
ishment for the commission of an actual' 
crime, while in the ease cited, the fine was! 
imposed, nominally as a punishment, but ini 
reality as a compensation to the creditor for ' 
the civil injury he sustained by reason of the 
commission of the acts constituting the eon- 
tempt. 

The claim must be expunged from the list 
of debts proved against the estate of the 
bankrupt. 

[For subsequent proceedings in this litigation, 
see Case No. 13,640.] 



Case K"©. 13,640. 

In re SUTHERLAND. 

[Deady, 573.] i 

District Court, D. Oregon. March 29, 1S69. 

Bankbuptct — Discharge — Opposition to— Con- 
TiNDASCE — Dismissal — FisaIi Oath 
of Bankbdpt. 
1. A creditor has no standing in court to op- 
pose the discharge of a bankrupt,, unless he 

1 [Reported by Hon. Matthew P. Deady, Dis- 
tric Judge, and here reprinted by permission.} 
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enter his appearance in opposition thereto, with- 
in the day appointed for showing cause against 
the petition therefor, 

2. Where there is no opposing party to the 
discharge, the proceeding may be continued 
from time to time, to suit the convenience of 
the bankrupt. 

3. A creditor who has entered his appear- 
ance in opposition to a discharge, cannot main- 
tain a motion to dismiss the petition for want 
of prosecution; but should move to set it down 
for hearing upon the objections thereto, if any, 
filed. 

4. The final oath of a bankrupt is not a plead- 
ing, but is in the nature of indispensable evi- 
dence in support of the petition for discharge, 
and need not be made or filed until the hear- 
ing. 

[In the matter of Robert A. Sutherland, a 
bankrupt. For prior proceedings in this liti- 
gation, see Cases Nos. 13,638 and 13,639.] 

W. W. Fechheimer, for motion. 

David Logan, contra. 

DEADY, District Judge. On January 11, 
1868, Robert A. Sutherland was adjudged a 
bankrupt In this court upon the petition of 
certain of his creditors. On December 19, 
1868, said bankrupt filed his petition for dis- 
charge. Upon the filing of the petition, an 
order was made that the creditors show 
cause against the same, on January 23, 1869. 
On that day, no one appearing for or against 
the petition, it was continued under the rule 
of the court until the following Saturday, 
and so on until March 13, when the attorneys 
for the petitioning creditors filed a motion, 
that the bankrupt's application for a final 
discbarge, "be denied upon the ground that 
the day fixed for the hearing of such appli- 
cation has elapsed, and that the oath requir- 
ed by law thereon, has not been filed." By 
consent of counsel for the bankrupt and the 
aforesaid creditors,- the motion was set for 
hearing on March 20, at which time it was 
argued by counsel. 

This subject is regulated by sections 29 and 
31 of the act [of 1867 (14 Stat. 531, 532)], and 
general order 24. Upon the day appointed to 
show cause, a creditor intending to oppose the 
application for discharge, must enter his ap- 
pearance in opposition thereto. His appear- 
ance is entered with the clerk as provided in 
general order 3. Until such appearance is en- 
tered, the creditor has no standing in court as 
to the petition for discharge, and therefore 
cannot be heard in opposition thereto. "Where 
there is no opposing party, the petition of the 
bankrupt for final discharge, may be con- 
tinued from time to time, to suit the con- 
venience of the bankrupt. When an appear- 
ance has been entered by any creditor 
against the discharge, the proceedings upon 
the petition are no longer under the exclu- 
sive control of the bankrupt; but the oppos- 
ing creditor cannot then move to dismiss the 
petition, or that its prayer be denied, be- 
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cause the bankrupt. is, or supposed to be;, 
dilatory in bringing the matter on for hear- 
ing. The remedy of the creditor is to move 
the court tc set down the matter for hear- 
ing upon the petition, and his objections- 
thereto, if any, be filed. This motion, there- 
fore, must be denied. The parties making it 
have no standing in court, as to the petition, 
although they were the petitioners in the- 
proeeeding on which Sutherland "was adjudg- 
ed a bankrupt. Nor is it correct to say, 
as in this motion, that the day fixed for 
hearing the bankrupt petition has elapsed. 
In fact no day has yet been fixed or appoint- 
ed for the hearing of the application for dis- 
charge. True a day has been appointed for 
the creditors to "show cause why a dis- 
charge should not be granted to the bank- 
rupt" Section 29. This day the creditors 
have allowed to pass by without entering 
their appearance or filing grounds of oppo- 
sition to the application for discharge. Un- 
der general order 24, the application could 
not be set down for hearing, except by con- 
sent of the creditors, until the day appoint- 
ed for showing cause had elapsed, because 
the creditor has the whole of that day to 
enter his appearance in opposition thereto. 
If an appearance is entered then the party 
entering- it has ten days thereafter to file 
his objections to the granting of the dis- 
charge. After this time has elapsed, the 
court may make an order upon the appli- 
cation of either party, setting the petition 
down for hearing or trial as the case may 
be. 

The second ground of the motion seems to- 
assume that the bankrupt must make and 
file bis final oath as required by section 19, 
before the day appointed for the hearing of 
the petition, or even showing cause against 
it. Indeed, upon the argument, counsel for 
the motion treated this oath as a quasi plead- 
ing, or a part of the allegations against 
which the creditors are cited to show cause. 
But this oath is merely an item of indispen- 
sable evidence, without which the bankrupt 
is not entitled to his discharge; and it is 
sufficient if it be produced and filed on the^ 
hearing. This is apparent from the language 
of the act:— "and before any discharge is 
granted, the bankrupt shall take and sub- 
scribe an oath to the effect that he has not 
done, etc., anything specified in this act as 
ground for withholding such discharge, or as 
invalidating such discharge if granted." Sec- 
tion 29. The motion is denied. 
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SUTHERLAND v. KELLOGG. 

[The case reporred under above title in 3 OhL 
Leg. News, 73, and 12 Int Rev. Rec 211, is^ 
the same as Case No. 13,636.] 
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Case No. 13,64S. 

SUTHERLAND t. The LADY aLAHNSEL." 
[44 Hunt, Mer. Mag. 624.] 

District Court, S. D. New York. March 15, 

1861. 

Maritime Liens — Repaiks to Poueigx Vessel — 

FONDS ASD CKEUIT AVAILABLE. 

[Furnishing necessary repairs and materials 
to a foreign vessel gives rise to no lien, when 
her owners have ample credit, and actual funds 
in the port, of vrhich the creditor has implied 
notice.] 

This case came up on a libel by Mr. Saw- 
yer, to recover repairs and supplies, and in- 
volved a very important question of law as 
to the right of lien under the late decisions 
of the supreme court of the United States, 
whether ship-chandlers and others could re- 
cover for supplies furnished to a foreign ves- 
sel in any of our ports, when it was made 
to appear that the master or agent of the 
foreign owner had ample funds in the coun- 
try to pay for such repairs and supplies. 
The ease was heard at the January term, and 
briefly noticed in the papers. It was then 
contended by McMahon, for the owners, that 
the agent here had sufficient funds to meet 
all such claims, and if the creditors did not 
use due diligence in finding them out, the 
^ libellant [Benjamin Sutherland] could not re- 
cover in this form of action against the own- 
ers. 

BETTS, District Judge, delivered an elab- 
orate opinion, in which he says: 

This vessel is arrested on a claim by a 
blacksmith for §267.42, for materials and la- 
bor supplied for her repair. It is admitted 
that she is a foreign vessel, and came to this 
port disabled, and that the iron and labor 
furnished at the libellant's shop and put up- 
on her, were necessary to enable her to com- 
plete her voyage home. On her arrival here 
she was consigned to a Mr. Bulley, and a 
contract was made by the master with a 
ship-wright named McMahon for the repairs. 
The first question which arises, was the en- 
tire repairs independent and exclusive of the 
materials needed and the work of the black- 
smith? The next point is whether the, libel- 
lant was the party employed, or whether the 
labor and material were purchased by his 
brother, under an agreement with McMahon, 
as a sub-contractor, or whether the libellant 
himself had any interest whatever in the 
contract? The next and most material point 
is, whether the libellant acquired any lieu on 
the vessel, as her owners possessed funds 
and credit to meet this or other demands? 
Had the libellant notice of this, or certain 
means of informing himself? This point is 
vital to the action. 

Up to December, 1856, it was adopted and 
recognized as maritime law that a vessel in 
a foreign port, in want of supplies or repairs 
to render her fit for navigation, and obtain- 
ing them on credit, the owners were bound 
for the debt, the cardinal point being the 
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necessity of the case, and whether the ver- 
dict was bona fide, or if the creditors set up> 
a lien with knowledge that the master had 
funds suflicient to satisfy the debt. This: 
was the maritime law of Europe until the- 
last few years, when a most important mod- 
ification was established. That, in addition, 
to the proof of the necessity of the vessel,, 
there must be a proof of the necessity for sa 
credit upon the vessel. The courts have de- 
clared this to be essential and remark: — 
"That circumstances of less pressing neces- 
sity for supplies or repairs, and an implied' 
hypothecation of the vessel to procure them^ 
will satisfy the rule, than a loan of money 
on bottomry for the like purpose." 

HELD BY THE COURT: That the power 
was in the master to bind both vessel and 
owner for supplies and labor without impos- 
ing on the creditor the duty of further proofs; 
but when the condition of the credit exact- 
ed from the owners a recompense beyond; 
the ordinary rate of interest, no lien was; 
allowed unless the usurers proved satisfac- 
torily that the owners had not funds suffi- 
cient to satisfy the debt, and moreover that 
the debt, with its enhanced interest, was: 
both subject to the condition that the vessel 
should perform her home voyage safely. As 
the testimony is clear that the owners of the 
vessel had ample credit and actual funds iii 
the hands of Mr. Bulley, and the libellant 
had implied notice ' thereof , the libel must 
be denied, with costs. 



Case K'o. 13,643. 

SUTHERLAND et al. v. LAKE SUPERIOR 

SHIP CANAL, RAILROAD & IRON 

CO. et al. 

[9 N. B. B. 298; 1 1 Cent. Law J. 127.] 

Circuit Court, E. D. Michigan. 1874. 

Mortgage — Subsequent Incumbraxces — Prop- 

ERTT IK Ha^DS of RECEIVER — BaNKRUPTOT 

— Pendikg Suit in Btatb Court. 

1. To a bill by a junior mortgagee against a 
mortgagor or his assignee in bankruptcy, prior 
encumbrancers are necessary parties wher& 
there is substantial doubt as to the amounts- 
which are due them, or the property Covered 
by their liens. 

2. A court of equity will in no instance expose- 
to sale an inteiest capable of being reduced to- 
certainty where any doubt exists as to its 
character and extent. 

3. Where a subsequent encumbrancer is al- 
ready impleaded by a prior one, a subsequent 
original bill, on his part, will not be sustained 
to foreclose his mortgage. Full relief may be 
granted in the first suit, either with or with- 
out a cross-bill, as exigencies exist. 

4. Where property is in the hands of a re- 
ceiver nc party having interest therein, and~ 
much less will actual parties, be permitted,, 
without leave of court, to seek an enforcement 
of their rights by an original suit. Such leave- 
will in no case be granted where the relief 
sought is competent in the pending litigation. 

1 [Reprinted from 9 N. B. B. 298, by permis- 
sion.] 
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5. "Where a subsequent mortgage trustee, who 
liad appeared and submitted to a receiver of the 
estate, resigned his trust pendente lite, and his 
successor, without leave, filed an original bill 
■of foreclosure, it was held to be unnecessary 
-and unwarranted. Such suit would be perma- 
nently stayed on summary application, or, up- 
on answer and proofs, dismissed at the hearing. 
The rights of such successor need not be noticed 
in the original suit, as he would be bound by 
the decree. 

6. A court of equity may sell mortgaged prem- 
ises free from encumbrances, remitting the lien 
holders to the proceeds, at the suits of subse- 
quent encumbrancers or other parties having 
right in the equity of redemption. The power in 
this regard, so frequently exercised in bank- 
ruptcy, is but an application there of this prin- 
ciple. 

7. The late decision in Marshall v. Knox [16 
Wall. (83 U. S.) 551], denying the power of the 
■district court tc invade the jurisdiction of a 
state tribunal, where property is in its actual 
custody, under proceedings commenced ante- 
rior to the bankruptcy, does not deny the pow- 
er of the circuit court to order all matters pend- 
ing therein to be adjudicated in an original 
suit, subsequently commenced in such court by 
an assignee in bankruptcy. It is a mere ques- 
tion of practice and convenience. That the 
property is in the hands of the court's own re- 
ceiver constitutes no exception to the rule. 

8. The circuit court will entertain a bill by 
an assignee in bankruptcy against several 
mortgagors and other lien holders to ascertain 
the amount due, and sell all the property free 
from encumbrances. 

9. When matters are germain to and connect- 
ed with the subject of a suit they may be in- 
troduced by cross-bill although new and not 
mentioned in the original bill. 

In equity. 

The following is the substance of an opin- 
ion prepared through the aid of an amanu- 
•ensis, and submitted to the judge. It has his 
■approval as being substantially correct. 

Ji3MMOi\'{5, Circuit Judge. The property in- 
T^olved amounted to several millions of dol- 
lars, consisting of lands granted by congress 
to aid in the construction of a canal, and of 
the canal itself and a large quantity of per- 
sonal property. July 1st, 1865, the company 
executed a mortgage, of which John h, Suth- 
erland is trustee, upon part of the land and 
all the personal property and the canal, to se- 
-cure its bonds, ta the sum of five hundred 
thousand dollars. July 1st, 1868, it executed 
.a mortgage, of which Lrucien Birdseye is trus- 
tee, upon other lands and upon the canal and 
the personal property, to secure an additional 
issue of bonds, in the sum of five hundred 
thousand dollars July 1st, 1870, it executed 
.a mortgage, of which Thomas N. McCarter is 
trustee, upon all the property covered by the 
two other mortgages, to secure a further is- 
sue of its bonds, w the amount of one million 
two hundred and fifty thousand dollars. May 
1st, 1871, it executed a mortgage to the Union 
Trust Company of iNew Xork, upon all the 
property covered by the several other mort- 
gages and some additional property. May 
ii5th, 1S72, a bill was filed in Sutherland's 
name, in this court, to foreclose his mortgage, 
to which the company, iiirdseye and Frost, 
JM.cCarter'3 predecessor in the trust, and the 



Union Trust Company are made parties de- 
fendant. The defendants all appeared and 
answered. June 13th, 1872, a receiver was 
appointed, in the Sutherland case, of the en- 
tire property of the company and authorized 
to create an indebtedness of five hundred 
thousand dollars, to be a first lien on all the 
property. This was by consent of some and 
without opposition from any of the defend- 
ants. July 3d. 1«72, a bill was filed in this 
court in McCarter's name (he having been 
duly appointed Frost's successor) to foreclose 
his mortgage. The mortgagor and the Union 
Trust Company of JNew York are made par- 
ties. July 5th, 1872, a bill was filed in this 
court, in Itirdseye's name, to foreclose his 
mortgage. The mortgagor, McCarter and the 
Union Trust Company of New York are made 
parties. August 27tb, 1872, the mortgagor 
was adjudicated bankrupt December 3d, 
1872, George Jerome .ind Fernando G. Bea- 
man were duly appointed assignees, and by 
supplemental bill were made parties to said 
several foreclosure suits. The entire prop- 
erty was thus in the custody of the court, 
through its receiver in the Sutherland case, 
where the subsequent bills were filed, with- 
out leave of the court being asked or ob- 
tained. Subsequently the Union Trust Com- 
pany of JNew York filed its bill, to foreclose 
its mortgage, in the t)ankruptcy court. In 
reference to the amount due upon each of 
these successive securities, and more espe- 
cially in reference to what the certificates of 
the receiver cover, whether all, or a part only 
of the property of the corporation, the widest 
differences exist at the bar. The assignees, 
after their appointment, appeared in the Suth- 
erland, the Birdseye and the McCarter suits 
without setting up in either the pendency of 
the others, though the pendency of the Suth- 
erland suit is expressly set up in the bills of 
complaint in both the iiirdseye and McCarter 
cases, and in each it is stated that the com- 
plainant therein is made defendant in the 
Sutherland case, and that a receiver of the 
property had be=n appointed. 

In these circumstances it was insisted by 
the assignees that neither Birdseye nor Mc- 
Carter. being suosequent encumbrancers and 
already impleaded in the Sutherland suit they 
might have had their liens adjusted and the 
property which" they covered sold, had a right 
to file either of the subsequent bills without 
leave of court, and thus necessitate a triple 
litigation. They insist further that as doubts 
exist in reference to the amount of the prior 
liens which was put in issue by the plead- 
ings, and as to the property which the domi- 
nant one covered, it was impossible to make 
a proper decree under either the Birdseye or 
McCarter bills. As tne facts upon which 
these equities rested were not contained in 
the answers and could not be administered as 
the pleadmgs in the foreclosure cases thea 
stood, an original bill was filed by the as- 
signees in this court, making Sutherland, 
Birdseye, McCarter and the Union Trust Com., 
pany parties, which had for its object a sala 
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of the mortgaged premises free of liens, and 
an ascertainment of the rights of the various 
parties interested in the proceeds and their 
distiibution accordingly. Upon this bill a 
motion was made to stay the proceedings in 
the foreclosure cases, which was granted. 
Whether this bill should be entertained, and 
the rights of all the parties interested in the 
several mortgages named should be adminis- 
tered in this suit, and in the meantime the 
foreclosure suits permanently stayed, • or 
whether the equities should be worked out 
in the foreclosure suits— in one or all of them 
— was the general subject discussed upon the 
argument and submitted for decision of the 
court. 

The motion for stay was originally made be- 
fore the circuit judge, who then expressed a 
strong preference for the amendment of the 
pleadings in the Sutherland suit, in which he 
intimated an opinion that all the rights of the 
parties could be ettectually secured. Full 
reference was made by his honor to the writ- 
ten judgment delivered by him some months 
since, when the stay of proceedings was orig- 
inally granted. That opinion announced ful- 
ly all opinions expressed in this. It emphatic- 
ally declared the gross impropriety of suf- 
fering Birdseye or JVlcUarter to sell the equity 
of redemption while, prior liens existed, the 
extent of which was disputed both in amount 
and as to the property which they covered. 
A strong preference was then expressed for 
continuing the entire working of the causes 
in the hands of the mortgagees, who seemed 
to have interests so much more extensive 
than any other parties upon the record. The 
high character of th^ir equities and the obli- 
gation of great diligence to speed the cause 
on the part of the assignees were therein fully 
recognized. 

On the point of whether all the prior mort- 
gagees might have been made parties to the 
McCarter bill, his honor said: "We deem it 
entirely clear that the prior encumbrancers, 
under the circumstances of this case, are nec- 
essary parties to the McCarter bill if it w'ere 
proper, as it was not, to file it at all after the 
property which it seeks to sell was already in 
custodia legis." , 

To sustain the right to sell the equity of re- 
demption without making prior lien holders 
parties, and ascertaining their rights, the 
counsel for the mortgagees, he said, liad re- 
ferred to the following, and ijumerous other 
eases: 2 Barb. Ch. 174; 1 Daniell, Ch. Prac. 
373; 2 Spence, Eq. Jur. 605, 704; In re Lang- 
dale, 6 Beav. 557; Hobart v. Abbot, 2 P. 
Wms, 643; Williamson v. Probasco, 4 Halst. 
Ch. [8 N. J. Bq.] 571; Gibson v. McCormick, 
10 GiU & J. 109. "We have," he said, "ex- 
amined them all. They show only that sub- 
sequent encumbrancers must be parties. 
There is nowhere an intimation that prior 
, ones may not and should not be impleaded 
whenever It is necessary to ascertain the 
amount which is due to them, or there is a 
substantial doubt as to the property covered 
hj their liens. . A mortgagor who insists that 



he has paid a prior encumbrance cannot be 
subjected to the injury of a sale whUe this 
question is in dispute." 

In Findley v. Bank of U. S., 11 Wheat [24 
U.S.] 304, Marshall, C. J., says: "It cannot 
be doubted that Coleman (the prior mort- 
gagee) ought regularly to have been a party 
defendant, and that had the existence of his 
mortgage been known to the court no decrees' 
ought to have been pronounced in the cause- 
until he was introduced into It." This was- 
not understood as declaratory of a universal 
rule. It is correctly limited in Hagan v» 
Walker, 14 How, [55 U. S.] 29, where Curtis, 
X, reviews the authorities, and lays down the- 
doctrine as announced by this court some- 
months since at the hearing of the motion- 
He says: "On the other hand there are cases- 
in which it has been declared that all encum- 
brnncers are necessary parties. Many are 
collected in Story, Eq. PI. 178, note. But we- 
consider the true rule to be that, where it is 
the object of a bill to procure a sale of the- 
land and the prior encumbrancer holds the 
legal title and his debt is payable, it is proper 
to make him a party in order that a sale may 
be made of the whole title. In this sense and 
for this purpose he may be correctly said to- 
be a necessary party, that is, necessary to- 
such a decree. But it is- in the power of the 
court to order a sale subject to the prior en- 
cumbrance—a power which it will exercise in- 
fit cases. And when the prior encumbrancer 
is not subject to the jurisdiction of the court, 
or cannot be joined without defeating its 
jurisdiction, and the validity 6t the encum- 
brance is admitted, It is fit to dispense with 
his being made a party." Galveston E, 
R. V. Cowdrey, 11 Wall. [78 U. S.] 459, ful- 
ly authorizes every matter liquidated here to- 
be determined -in either one of the pending 
suits. A bill was filed by bondholders in. 
successive mortgages, in behalf of themselves- 
and all others, and the court holding that 
holders under either of the securities might 
intervene by cross-bill to contest the priority 
of anterior mortgages. To show the neces- 
sity, In many cases, of making prior mort- 
gagees parties, he cited the following cases t 
Barb. Ch. Prac. 174; Story, Bq. PI. (8th Ed.) 
par. 193; Clark v. Prentice, 3 Dana, 468. In 
McGown V. Yerks. 6 Johns. Ch. 450, Chan- 
cellor Kent refused a decree without making- 
prior encumbrancers parties in a case where 
the reason for bringing them In was far less- 
than that presented by the facts in the case 
before us. In Western Ins. Co. v. Eagle Fire 
Ins, Co,, 1 Paige, 284, the court, in overruling 
-a demurrer interposed by a prior en cum 
brancer to a bill filed by a junior mortgagee^ 
declined to decide the point whether in all 
cases the court would decree a sale of the 
property free from encumbrance against the 
'consent of the prior lien holder, but overruled 
the demurrer, holding that the bill was clear- 
ly maintainable for the purpose of making a 
better title and ascertaining the amount due. 
The judge observed, that there was no such 
difllculty as this in the case now under con- 



SUTHERLAND (Case No. 18,643) 



i;23 Fed. Cas. page 462] 



sideration, as all tlie bills on file ask a sale 
for the full amount secured by their mort- 
gages. They not only consent to, but are all 
demanding decrees for immediate sale. The 
•only question is, shall there be four lawsuits 
instead of one? 

The counsel for the mortgagees cited Rose 
-V. Page, 2 Sim. 471, Delabere v. Norwood, 3 
^wanst. 144, and other cases, to the position 
that when a second mortgagee files a bill 
■against a third mortgagee and the mortgagor, 
such case constitutes an exception to the rule 
-that a prior mortgagee must be made a party, 
•even where there is a doubt as to what the 
•prior mortgage cov^ers or the amount due 
thereon. Respecting these cases his honor 
said these two cases, together with the other 
referred to by counsel for complainants in 
•this connection, are cited by Barb. Parties, 
"Who, on page 449, uses the language quoted 
In the counsel's brief in reference to this 
point, as does Story, J., in his Equity Plead- 
ing, It is manifest, however, that neither of 
these authors mean, nor do the cases which 
they refer to Justify the conclusion, that it 
constitutes an exception to the universal rule, 
that a prior encumbrancer must be made a 
party when his lien is in contestation. None 
of the long list of books referred to by coun- 
sel, either English or American, has the 
slightest tendency to even qualify the rule 
that no sale should be suffered to take place 
in a court of equity where the extent and 
the amount of prior liens are disputed. 
Every elementary work referred to by coun- 
sel for mortgagees announces in the most ex- 
plicit terms, rules of pleading and practice 
which forbid the anomalous decree he asks in 
the McCarter and Birdseye cases. Cases, too, 
have been cited, and especially commented 
-on, which incidentally say that the holder of 
■a prior admitted mortgage need not be made 
a party. Every one of them undeniably nega- 
tives the doctrine sought to be deduced from 
them. They clearly show that what is meant 
ty the word "admitted" includes what is due 
upon the lien and what it covers. There is 
nowhere in judgment or in elementarj- book 
•the slightest warrant for the unjust and im- 
politic doctrine that Birdseye and McCarter 
in their respective suits can sell in mass some 
millions of property, capable of division into 
-suitable parcels for more judicious sale, and 
subject to liens uncertain in amoimt and as 
to the property which they cover. Had the 
proofs disclosed such a case at the final hear- 
ing, the court would of its own motion have 
ordered the pleadings to be amended and the 
proper parties brought in. It would be a 
gross fraud on the part of the assignee to 
-consent to such a decree. In no other way 
■could the court accomplish what was so well 
■expressed by Johnson, J., in Taggart v. Cald- 
well, 4 Pet [29 U. S.] 190, 9 Curt Dec. 49:- 
"It is not enough that a court of equity 
■causes nothing but the interest of the proper 
party to change owners. Its decrees should 
terminate and not instigate litigation. Its 
Bales should tempt men to sober investments 



and not to wild speculation. Its process 
should act upon known and definite interests 
and not upon such as admit of no medium of 
estimation. It has the means of reducing 
eveiy right to certainty and precision, and is 
therefore bound to employ those means in 
the exercise of its jurisdiction." 

On the question of the propriety of com- 
mencing the Birdseye and McCarter suits, un- 
der the circumstances, his honor, among oth- 
er things, said: The bills by Birdseye and 
McCarter were not" only defective for want 
of proper parties to enable the court to make 
such a decree as would expose the property 
for sale in such conditions as would author- 
ize purchasers to bid, but they had both been 
unnecessarily and improvidently commenced 
pendente lite without leave of court. Birds- 
eye, and Frost, who was the predecessor of 
McCarter, were both impleaded and actually 
appeared in the Sutherland suit and were 
bound by the receivership. Similar action 
has been frequently discountenanced by 
courts of the highest respectability. In Wen- 
dell V. Wendell, 3 Paige, 509, where the sub- 
sequent encumbrancer was made a paity to a 
bill to foreclose a prior mortgage, and he 
without leave subsequently filed a bill to 
foreclose his own mortgage, Chancellor Wal- 
worth charged costs against the party thus 
proceeding, and this where the objection was 
not taken in the answer. He said the whole 
property might have been sold and all the 
rights adjusted in one suit, as all the parties 
were before the court To this familiar truth 
cases and elementary books are numerous. 
The doctrine is applicable to the case before 
us. It is true, that in this case there is some 
property in the Birdseye mortgage not cov- 
ered by that of Sutherland; but so long as 
all are a common lien upon the canal and its 
franchises, and all have alike consented to 
the receivership which creates a dominant 
lien over all the property, this can work no 
practical legal consequence- If there is any 
doubt as to the power of the court, without 
cross-bills, to sell the additional assets men- 
tioned in the subsequent mortgages, such bill 
would be directed to be filed. 

Davis V. Gray, 16 Wall. [83 U. S.] 203. 
elaborately reviews the doctrines in regard 
to receivers in courts of equity, and lays 
down the undoubted rule that no party hav- 
ing interest in the estate, whether impleaded 
or not, can properly commence an original 
suit without leave of court. Had such leave 
been asked in this instance, beyond all con- 
troversy it would not have been granted, 
from the fact that such suits are wholly un- 
necessary and can tend only to make costs. 
Indeed, it is not perceived how it is possi- 
ble to make a complete decree in either the 
Birdseye or the McCarter suits, and to set- 
tle the amounts due upon the previous en- 
cumbrances, in such circumstances as to give 
all the parties proper review in the court of 
last resort without making them parties in 
each suit where those facts are to be set- 
tled. At great length and with much earnest- 
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Bess counsel for the mortgagee has argued 
tliat there is no objection whatever to selling 
property so circumstanced, subject to the 
rights of Sutherland and the receiver. This 
position is directly answered in the very full 
opinion of Nelson, J., in Wiswall v. Samp- 
son, 14 How. [55 U. S.] 52. It is there stat- 
■ed in express terms that it is no answer 
±0 the objection that -the sale is to be made 
subject to the rights of the receiver; that 
the court will not suffer a hostile claimant 
to be created, whose rights are to be sub- 
sequently settled in another tribunal. It is 
fallacy to argue that a receiver holds sub- 
ject to the rights of the mortgagees only. 
He holds alilie for all. He represents just 
as fully those of the assignees, of the share- 
Jiolders, and the creditors as the prior lien 
holders; and if a sale should be ordered 
which was in hostility to and would dispose 
of the rights of those interested in the e'qui- 
ty of redemption, this sale would be direct- 
ly in hostility to the rights of the receiver 
who holds possession for them. To illus- 
trate the completeness of the jurisdiction in 
the Sutherland suit, and how the rights 
might be adjusted therein, cases— Freeman v, 
Howe, 24 How. [65 U. S.] 450; Davis v. 
•Gray, 16 Wall. [S3 U- S,] 203; Jones v. An- 
drews, 10 Wall. [77 U. S.] 327— were referred 
to and commented upon. They show that 
suits in reference to property in custodia 
-legis are deemed auxiliary only to the prin- 
■cipal cases. 

His honor said it was T^jholly unnecessary 
for Sutherland in any way to notice the 
trustee. McCarter. He had become trustee 
pendente lite. It seemed extravagant to say 
that while his predecessor, Frost, was im- 
pleaded in the Sutherland suit and bound by 
the order granting a receiver, that his suc- 
•cessor could file an original bill, without 
leave of court, to sell the equity of redemp- 
tion without impleading the prior parties. 
Story, Eq. PI. 156. "Generally spealxing an 
assignee pendente lite need not be made a 
party to a bill, or be brought before the 
■court; for every person purchasing pendente 
lite is treated as a purchaser with notice, 
and is subject to all the equities of the per- 
son under whom he claims in privity. And 
it would malie no difference whether the as- 
signee pendente lite be the claimant of a 
legal or of an equitable interest, or whether 
he be the assignee of the plaintiffs or the 
defendants. Still, however, it Is often im- 
portant to bring such assignee before the 
court as a party by a supplementary bill, 
in order to take away a cloud hanging over 
the title, or to compel the assignee to do 
some act, or to join in some conveyance. 
So that such assignee, although not a nec- 
essary party, may at the same time be a 
proper party, at the election of the plaintiff. 
And an assignee after the bill was filed, but 
before subpoena was served, has been held 
to be a necessary party." It is only in ca- 
ses where the complainant parts with his 
interest and where defendant's rights are 



.transferred by death or by operation of law, 
as by banlcruptcy or the insolvent laws, that 
a transfer pendente lite need be noticed by 
litigants in court. 

His honor said that among the positions 
talien by mortgagee's counsel which sur- 
prised him most, and to sustain which he 
had found the least learning, whether in judg- 
ments or elementary boobs, was that there 
exists no power in an American court of 
chancery to sell property covered by succes- 
sive mortgages free from encumbrances, up- 
on bills filed by junior mortgagees, by judg- 
ment creditors, or by the owner of the equi- 
ty of redemption. 

It has been argued that Sutherland and 
Birdseye were not proper parties to the suit 
by McCarter, because if they were brought 
in, there was no power on the part of the 
court to malie any other decree than the 
mere one to sell this vast estate in mass, 
subject to prior liens which were uncertain 
in amount and extent. The broad ground 
had been taken that prior encumbrancers 
were not necessary parties, for the reason 
that there was no power to sell free from 
encumbrances. This power, he said, is ful- 
ly conceded in Hancock v. Hancock, 22 N. 
Y. 568; in Gibson v. McCormick, 10 Gill, & 
J. 65. The latter quite fully asserts and jus- 
tifies the rule. It cites Elliott v. Pell, 1 
Paige, 263, and Chamley v. Lord Dunsany, 
2 Schoales & L. 710, 718, as sustaining such 
right. The only doubt is where a prior 
mortgagee opposes the sale because his claim 
is not due, or he would be injured by it; but, 
as before said, in these cases they all de- 
mand a sale. In Vanderkemp v. Shelton, 11 
Paige, 28, a bill was filed to foreclose a 
junior mortgage and the prior mortgagee 
was made a party. The chancellor says: 
"The complainant's bill is properly framed 
for that purpose, as this is a bill for the fore- 
closure and sale of the equity of redemp- 
tion in the mortgaged premises to satisfy 
the several encumbrancers thereon accord- 
ing to their respective priorities, and is not 
a mere bill to redeem. In England the court 
does not decree a sale of mortgaged prem- 
ises, but merely allows the encumbrancer to 
file a bill to redeem' from the first encum- 
brance, and that the junior encumbrancers 
may redeem both of the prior ones or be 
foreclosed. And the complainant there is in 
all cases reauired to offer to redeem the 
first encumbrance. But here the puisne cred- 
itor has the right to a sale of the estate to 
satisfy his debt after applying so much of 
the proceeds of the sale as may be neces- 
sary to pay the debt and costs of the prior 
encumbrancer; he is not required to offei 
to pay the first encumbrance. All the prior 
encumbrancer has a right to ask, even when 
he is in possession under his encumbrance, 
is that he shall not be subjected to useless 
costs, when the proceeds of the sale will 
not probably be sufficient to pay the amount 
of his debt with interest and the costs of 
foreclosure." In Hagan v. Walker, 14 How. 
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[55 U. S.] 29, Curtis, J., after very fully con- 
sidering the subject, says: "The court will 
exercise its discretion whether to sell free 
from or subject to prior encumbrances." 

The power exercised by the court of bank- 
ruptcy to sell free from encumbrances, is 
but an instance of a similar one familiar to 
the court ol chancery. We should, wholly 
irrespective of the bankrupt law, if the facts 
ultimately presented warranted it, sell the 
entire estate free from encumbrances; it 
may appear that in no other way can the 
various interests in the equity of redemp- 
tion be in the slightest degree protected. 

Respecting the power of the court in ex- 
ercising the functions conferred upon it by 
the bankrupt act, when these functions 
should be called into operation by proper 
proceedings on the part of the assignees, his 
honor said: "The reading of the statute 
which has been given by the learned counsel 
for the mortgagees comes too late. The nu- 
merous instances in which the district 
courts, originally by summary proceeding, 
and latterly, since that has been pronounced 
to be irregular, by bill, have sold property 
free from encumbrances, remitting lien hold- 
ers to the fund in court, would, upon every 
rule of propriety, constrain this court to 
consider it as settled law imtil a superior 
tribunal shall pronounce the practice un- 
lawful." The following cases are some only 
of the instances of its exercise: In re Sac- 
chi [Case No. 12.200]; In re Alabama & F. 
R. R. Co., 1 N. B. R. 1002 (Quarto); In re 
Kirtland [Case No. 7,8311; In re Salmons 
[Id. 12,2683; In re Stewart [Id. 13,418]; Fos- 
ter V. Ames [Id. 4,965]; In re Barrow [Id. 
1,057]; In re Kahley [Id. 7,593]; In re Co- 
lumbian Metal Works [Id. 3,039]; In re New 
York Kerosene Oil Co. [Id. 10,206]; In re 
Schnepf [Id. 12,471]; JMarkson v. Heaney 
[Id. 9,098]; In re McOlellan [Id. 8,694]; Da- 
vis V. Anderson [Id. 3,623],' In re Jlebane 
[Id. 9,380]; Houston v. City Bank, 6 How. 
[47 U. S.] 486; Powler v. Hail, 13 How. [54 
U. S.] 373. 

In a proper case he thought the circuit 
court would, under this act, entertain a bill 
in equity to ascertain the extent of liens. 
and to sell free of encumbrances. That a 
lien-holder is an adverse claimant, and that 
an ordinary debtor is such, was several 
times decided under the act of 1841 [5 Star. 

2 [In the case of tlie Alabama & Florida llailroad Com- 
pany, a volnntary bankrupt, proeeedings in the state 
court, in behalf of eome of the first mortpaKe bondhold- 
ers, for foreclosure and sale of the road, were enjoined by 
an order made upon the receiver appointed by the 6tat« 
court, to deliver up the property of the road to the as- 
signee, and an order for the sale of the franchise and 
property of the road for cash, as perishable property, 
fast deterioratinpr in va'ue, and as the best mode of as- 
certaining the amount to be applied to the payment of 
liens, when the amount and priorities of such liens should 
be determined. Some of the mortgage bonds, claimed to 
be flrat lions upon the road, not having been executed in 
strict compliance with the law of the stat-e.it was insisted 
by the bankrupt, were not liens. The second mortgage 
bondholders also objected to the recognition of the first 
mortgage bonds as liens upon the property. This ques- 
tion was not directly raised, and therefore not decided, 
but left to be determined upon decree for the distribution 
of the fund arising from the sales.] 



440] the language of which, so far as affects 
this question, is identical with that of the 
present law. See Mitchell v. Great Works 
Milling & Manuf'g Co. [Case No. 9,662]; 
Pritchai-d v. Chandler [Id. 11,436]. In For- 
syth V. Woods, 11 Wall. [78 U. S.] 454, Ju- 
risdiction to recover a debt was assumed 
without question; and see Morgan v. Thorn- 
hill, 11 Wall. [78 U. S.] 65. In McLean v 
Lafayette Bank [Case No. 8,886] it is sait! 
that an assignee in bankruptcy, having a 
right to discharge encumbrances on the 
bankrupt's estate, may file his bill in chan- 
cery against all encumbrancers to ascertain 
the validity, priority and amount of the en- 
cumbrances. 

But all this history, it is said, is rendered 
wholly inapplicable by the late decision in 
Marshall v. Knox [supra], in which it was 
decided that property in the custody of a 
state sheriff, by process anterior to the bank- 
ruptcy, could not be interfered with by a 
district court. But for that case, after a 
good many perusals of the judgments in Ex 
parte Christy, 3 How. [44 U. S.] 292; Peck 
V. Jenness, 7 How. [48 U. S.] 612; Orton v. 
Smith, 18 How. [59 U. S.] 263; Taylor v. 
Carry 1, 20 How. [61 U. S.] 583; Freeman v. 
Howe, 24 How. [65 U. S.] 450; Buck v. Col- 
bath, 3 Wall. [70 U. S.] 334,-and the many 
judgments in which their doctrine has been 
applied and limited, he would have confi- 
dently held with so many of his brethren, of 
the circuit and district courts, that the banlc- 
rupt law did intei.''d to create a complete 
system and enable the district court to ad- 
minister all the assets of the bankrupt, ir- 
respective of the accident of whether litiga- 
tion might be pending in state tribunals con- 
cerning portions of his property. They who 
have so held did so in no want of familiarity 
with the rule which these eases affirm. It 
was thought that congress had exercised its 
undoubted power to create a complete bank- 
rupt system, and draw instanter into the 
district court every right of the bankrupt. 
When it dissolves attachments, notwith- 
standing the custody of the state courts, and 
abrogates assignments when the property is 
in the hands of the assignees under state 
insolvent laws and full jurisdiction is ex- 
pressly given- to arrest all pending suits in 
personam at law in state tribunals, no mat- 
ter when commenced, it would seem that but 
a small additional power is necessary to com- 
plete the wholesome and beneficial system 
which ought at least, he thought, to have 
been established by the statute. And when 
it is considered what Marshall v. Knox 
seems to concede that where judgments are 
confessed and levies made by way of pref- 
erence in the state courts within four months 
preceding the bankruptcy, they may be de- 
clared void and the property seized by the 
bankrupt court, the remaining domain of the 
state tribunals which cannot be interfered 
with is so trivia' and exceptional as to leave 
the inference a stroug one that it was not 
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intended to be protected by congress. His 
honor remarked that it was difficult, many- 
times sitting in the midst of exigencies 
■which demand a more extended power in 
order to secure an efficient and protective 
administration of right, at first to appreciate 
the wisdom of decisions which seemingly 
without necessity limit and cramp our juris- 
diction. It was only when we take into con- 
sideration a series of decisions made in a 
long course of years that their wisdom 
could be fully appreciated. They have es- 
tablished a principle; which experience had 
found to be beneficent, of leaving every as- 
sumption of jurisdiction, on the part of fed- 
eral tribunals, to be expressly authorized 
by congress. Nothing was to be taken toy 
implication unless it was that necessary in- 
ference without which the law could not be 
administered. Notwithstanding the ingen- 
ious criticism of the assignee's counsel, he 
did not see why Marshall v. Knox does not 
decide that, excepting cases where a fraud 
upon the bankrupt law is charged, property 
in custodia legis by a state court was be- 
yond the jurisdiction of the district court. 
"The decision in this case," he said, "goes 
upon the supposition that Marshall v. Knox 
so hold." The doctrine, however, he thought 
has no application where the pending suits 
are in our own tribunal, and the property 
in the hands of our own receiver. Here 
no comity is to be violated. A large mass 
of property worth millions, encumbered by 
successive and doubtful liens, some upon 
cue portion and some upon another, with 
bills unnecessarily and irregularly filed, he 
thought, within principles entirely familiar 
to courts of equity, and especially to the fed- 
eral tribunals a bill by the assignees setting 
foi'th the entire histoi-y of the ease might be 
authorized by the court. He did not think 
it necessary in this case to resort to the doc- 
trine of ancillary or cross-bills. He had, 
however, had his request answered, which 
was made during the argument, that he 
might be referred to a few cases sustaining 
a bill in the nature of a cross-bill, in which 
both new parties and new matters might be 
added, irrespective of any power derived un- 
der the bankrupt act. The following cases 
were then cited and commented upon: 
Brown v. Story. 2 Paige, 594; Jones v. 
Smith, 14 m. 229; Blodgett v. Hobart, 18 
Vt. 414; Pletchei v. Holmes, 25 Ind. 458, 
4GS. That the time in which this may be 
done is within the discretion of the court, see 
Story, Eq. PI. 396. 

A reading of all the judgments upon this 
subject, with attention to the facts involved 
in each, will show witli entire clearness that 
all which is meant when it is said that new 
parties and new subject iaatter cannot be in- 
troduced into a cause by cross-bill, is that 
it cannot be done when they are foreign to 
and not necessarily connected with the mat- 
ter of the original bill. 

His honor, in the progress of the opinion, 
28FED.CAS. — 30 



indicated his intention to make an order di- 
recting future proceedings in the several 
foreclosure cases. Such an order, however, 
was not made, but subsequently an order 
was entered in each of the cases vacating 
the previous ordern staying the proceedings, 
leaving the counsei for the assignee to take 
such action, in the light of his honor's opin- 
ion, as they should deem best. It is under- 
stood that an immediate application will be 
made by them for leave to amend their an- 
swers, and to tile a cross-bill in the Suther- 
land case. 



Case No, 13,644. 

SUTHERLAND v. STRAW et al. 
[See 2 Fed. 277.] 



SUTTER (UNITED STATES v.). See Case 
No. 16,424.1 



Case "No. 13,645. 

SUTTON V. The ALBATROSS. ' 

[2 Wall. Jr. 327; 1 Am. Law Reg. 87; 1 Phila. 

423; 10 Leg. Int 10; 10 West. 

Law J. 197.] 1 

Circuit Court, E. D. Pennsylvania. Nov., 1852. 

Maritime Lien— Taking Note— Release op Liex 
— Intention. 

Under the Pennsylvania statute of June 13, 
1836 [Laws 1835-36, p. 617], giving to me- 
chanics a lien for work done to vessels, the Hen 
is not necessarily discharged by the party's tak- 
ing a note, and giving a receipt in full. Such 
receipt may be explained by showing negatively, 
that there was no contract or contemplation to 
discharge the lien; and by showing positively, 
by even slight facts, a different purpose which 
induced the transactibn. 

[Cited in Srodes v. The Collier, Case No. 13,- 
272; The Dubuque, Id. 4,110.] 

[Cited in Aiken v. The Panny Barker, 40 Mo. 
260; Swain v. Frazier, 35 N. J. Eq. 334.] 

[See The Active, Case No. 34.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

Sutton had made repaii-s to the Albatross, 
a vessel, owned at Philadelphia by a corpora- 
tion governed by directors elected from time 
to time. And under the statute law of Penn- 
sylvania he had a lien on the vessel for his 
work. According to the usual and previous 
cpui-se of dealing of the company, as well 
with Sutton as with others, it had made its 
settlements every six months; but on this oc- 
casion the managers being about to resign 
prior to the expiration of that term, Sutton 
came to the president, rendering his bill up 
to the date of it, and requesting him to close 
the account previously to the change of di- 
rectorship; as if that was not done, a new 
board might raise some dispute or difficulty, 
a thing which he wished to avoid. "He re- 

1 [Reported by John William Wallace, Esq. 
10 Leg. Int. 10, contains only a partial reportj 
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quested the settlement," it was testified, "prior 
to the usual time, as a favour, on account 
of the expected change in the directorsliip." 
The president, finding the account correct, di- 
rected his elerli to draw notes at four months 
for the amount, and to take Sutton's receipt 
for them; nothing having heen said or sug- 
gested by any body as to the form of the 
notes or receipt, or as to the effect of either 
or both of them in releasing the lien. The 
clerk drew notes in the ordinaiy form at four 
months, and gave them to Sutton, who, with- 
out saying anything, signed a receipt for 
them, drawn by the clerk, "in full for repairs 
of steamship to this date." Before the notes 
matured, the company failed, and made a 
general assignment; and Sutton, having pro- 
duced and deposited in court all the notes, 
now sought to enforce his original lien 
against the ship. The question accordingly 
before the court was, whether he had lost bis 
lien by taking the notes in the manner stat- 
ed. The district court, from which the case 
was here on appeal, had decided that it was 
not lost, [Case unreported.] 

2 [The only evidence in the ease was the 
deposition of Samuel T, Fierce, who had been 
superintendent of the company, and in charge 
of their books. The material parts of his 
testimony are as follows: "Mr. Thompson 
was president of the company in December, 
1850. I was present at an interview between 
Mr. Thompson and Mr. Sutton, in relation 
to the work on the 16th December. Mr. Sut- 
ton rendered his bill for work against bi3th 
the Albatross and Osprey, up to that date, 
and requested that Mr. Thompson would 
close it by notes, previous to his resignation, 
and the rest of the board; as, if that was not 
done, a new board might raise some dispute 
or difficulty, which he wished to avoid, Mr. 
Thompson examined the account, and re- 
quested me to draw four notes for the 
amount, in equal portions, and to take Mr. 
Sutton's receipt for them. That is all I rec- 
ollect that passed, I drew the notes and 
took the receipts. The notes were given at 
the request of Mr. Sutton, on account of the 
directors being about to resign, Mr. Sut- 
ton's mode of dealing, account and settle- 
ment, with the company, six months' settle- 
ments; fii-st of January and July,— for re- 
pairs. I say for repairs, because contracts 
for building are different; they are settled 
when they are finished. Mr. Sutton request- 
ed this settlement as a favor, on account of 
the expected resignation. He requested it 
prior to the usual time of settlement, for the 
reasons I have mentioned. They actually re- 
signed, subsequently, but their resignations 
were refused by the stockholders." On cross 
examination, the witness stated that Mr, Sut- 
ton's account was a running account; that 
by the words "their course of settlement" he 
meant what he learnt from the books, as well 
as his own knowledge, admitting that he had 

2 [From 1 Am. Law Reg. 87.] 
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never been present at any Interview between 
Sutton and others, on behalf of the compa- 
ny, as to how he was to be paid for his work, 
except on the day when the notes were giv- 
en; and that no notes were given under these 
six months' settlements, except those on the 
contracts. It is to be remarked, that the 
notes received by Sutton were never negoti- 
ated, but were brought into court at the hear- 
ing, and surrendered; and that the receipt 
was a mere printed form, filled up by the 
clerk.] 2 

The case was fiist called for argument 
somewhat out of course, but Mr. St. G. T. 
Campbell for libellant, Sutton, regarding it 
as a clear case in favour of the lien, proceed- 
ed to argue it without much preparation, and 
without citing any authorities. Mr. G. M. 
Wharton and Mr. Balch having argued the 
case more fully, Mr. Justice GKIER at a sub- 
sequen*- day gave a written opinion, reversing 
the decree below, and so deciding that the 
lien wag gone, in coc sequence however of 
the mode in which the case had been called, 
and on Mr. Campbell's promising to cite au- 
thorities on his side directly in point, the 
court permitted a re-argument; and it was 
now heard again 

Mr. Wharton and Mr. Balch. 

The law of Pennsylvania does not differ 
materially from the civil or maritime law on 
this subject. But as the lien claimed by 
the libellant, is given by the statute of Penn- 
sylvania, the local law as to its extinguish- 
ment or waiver must govern. In one Penn- 
sylvania case (Mart v. Boiler, 15 Se.g, & K, 
162) it was decided that a new note, without 
a fresh consideration, is not a satisfaction of 
a preceding one, unless it has been accepted 
as such. And in another (Kinsley v. Buch- 
anan, 5 Watts, 118), that the acceptance of a 
note without an express stipulation was not 
deemed a relinquishment of such a lien. In 
a third case (Jones v. Shawhan, 4 Watts & 
S. 257) the plalntltc had taken the note of 
the owner, and given his receipt in full of 
the bill tor materials, and the court below in- 
structed the jury that such a receipt was not 
an extinguishment or satisfaction of the orig- 
inal bill as to affect his right to a lien. But 
the supreme court reversed the judgment of 
the court below on this point, and decided this 
was a fact to be decided by a jury, and said: 
"By the receipt at the foot of the bill, it ap- 
peared that the plaintiff had accepted the 
owner's note *in full of the bill,' which cer- 
tainly was evidence to rebut the presumption, 
and ought to have been left to the jury." In 
the ease before the court, Sutton's pui-pose 
was to "close the account." He took a mar- 
ketable security, which was of itself an ad- 
vantage, and gave a receipt in full on his bill. 
His intention must be Judged of from his own 
written discharge or receipt. Without it, 
the law would not have presumed the note, if 

2 [From 1 Am. Law Reg. 87.] 
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not negotiated, to be an extinguishment of 
tlie original debt. But, altliougli a receipt in 
full may not liave tlie teclinical effect of a re- 
lease under seal, it is, till rebutted, conclusive 
evidence of satisfaction of the original debt 
It is true that such a receipt is not an estop- 
pel. It may be explained; or even contradict- 
ed. It may be shown to have been given by 
mistalje, or obtampd by fraud. But without 
other evidence showing that the parties did 
not intend, what their words clearly express, 
the court have no right to presume it. The 
court, in this case, cannot devolve the duty 
of judging of the intention of the parties, up- 
on a jury; and there is no evidence in the 
case which would Justify a jury -in deciding 
that the receipt does not express the meaning 
of the parties who signed it. The testimony 
shows that the plaintiff usually settled with 
the defendants every six months, and re- 
ceived their notes or payment in cash; and 
that in the present case they settled with the 
defendants, previously to the usual day, be- 
cause they expected that a new set of direct- 
ors might be elected, with whom they might 
have difficulty. " Here, too, as in getting a 
negotiable security, they gained an advan- 
tage, which may well have been a considera- 
tion for releasing a lien. There is no evi- 
dence that Sutton had ever looked to his lien 
as a mode of enforcing pasrment, or ever in- 
tended to take the notes- merely as additional 
or collateral security for his account, reserv- 
ing their right to recur to it. He has indeed 
(as it appears in the result) acted without due 
caution; but that Is no reason why the court 
should construe his acknowledgment of satis- 
faction, as not meaning, wliat it plainly pur- 
ports to mean, or presume a contract different 
from that which he himself has executed. 

GHIER, Circuit Justice. Taking the note 
of hand of the debtor is not per se legal sat- 
isfaction, unless there is evidence that the 
parties intended it should operate as such. 
Where the debtor has two securities, as in 
the present case, it will not be easily pre- 
sumed, that he has voluntarily relinquished 
one of them, and that the best of the two. 
The giving the receipt for the notes, as in full 
of the account, it is true, is prima facie evi- 
dence that such was the case. But a re- 
ceipt is no estoppel; and wuen we consider 
how little attention is usually paid to the pe- 
culiar form or expressions of such documents, 
signed by mechanics, and drawn up by the 
clerks of the employer, sach formal words 
may be easily rebutted, by showing the true 
nature of the transaction. The note taken 
is no higher a security than the account, and, 
unless the transaction shows an intention to 
surrender without consideration the better 
security, these formal words in a receipt, 
given when the account is settled, ought not 
to be considered as at all conclusive of an 
intention to receive the lesser security as sat- 
isfaction. The case of Jones v. Bhawhan, 4 
Watts & S. :iU3, Is directly in pjint, and 



states the law as applicable to th's ease. The 
law as laid down in that case is this— a new 
note without a fresh consideration is not sat- 
isfaction of an open account, or of a preced- 
ing note unless it has been accepted as such: 
and though the presumption is, that a larger 
security is not exchanged for a smaller one, 
yet a receipt of the lesser security as **in 
full" is but evidence to go to the jury to rebut 
such presumption. But it is not conclusive, 
and when opposed by the presumption. It 
may be explained by showing that there was 
no contract to take the lesser security and re- 
lease the better, and that the intention to ac- 
cept it as satisfaction and relinquishment of 
another security, was not in the contempla- 
tion of the paities. In this case, the duty of 
finding these facts cannot be devolved upon 
a jury; and on a careful examination of the 
evidence, I am convinced that the libellant 
when he signed this receipt, had not the 
idea before his mind of releasing any se- 
curity held by him. Nor did the officer with 
whom this settlement was made, contract for 
any sucli release, or that the note should be 
received in actual satisfaction. 

In the 1st place, it does not appear that 
notes were demanded for the purpose of 
having a marketable security on wJiich to 
raise .money, or that they were used for that 
purpose. They are brought into court and 
surrendered, 2nd. The libellant called for a 
settlement of his account, not for the pur- 
pose of getting immediate payment by note, 
but to have the account settled and adjust- 
ed before the officers who had dealt with 
him, should send in their threatened resig- 
nation. The notes were given as evidence of 
the amount of the balance due on settlement, 
says the witness, "on account of the directors 
being about to resign." When the account 
was stated and adjusted with the president 
of the company, he ordered the clerk to draw 
these notes and take a receipt for them. No 
direction was given to the clerk in what 
form to draw the receipt either by the presi- 
dent or by "Sutton. The clerk drew it in 
his usual form. Sutton signed it without 
criticising its form, or perhaps reading it 
His object was to get his account settled, 
so that he might not have difficulty with the 
new officers of the corporation. No sug- 
gestion was made by either party, that these 
notes were either wanted to raise money on, 
or given as a favour, or received in satisfac- 
tion of any other security held by the me- 
chanic. There was no consideration given, 
or intended to be given for the relinquish- 
ment of one of the mechanic's securities, 
nor did siich an act enter into the contem- 
plation of the parties at the time of their 
settlement The clerk drew the receipt in 
the usual form in his receipt-book without 
any instruction from either party to put it 
in any particular form, and thus made it 
have an apparent effect which was not with- 
in the scope of the contract, or contempla- 
tion of the parties. 
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Upon a more careful examination of tlie 
case than 1 was able to give originally, I 
feel satisfied that a jury would have been 
justified in finding that it was not the in- 
tention of the parties to this settlement to 
give or receive their notes in satisfaction of 
the debt so as to relinquish the security on 
the vessel given by law to the libellants. De- 
cree affirmed. 
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Case No. 13,646. 

SUTTON V. HENNBLL et aH . 
Circuit Court, S. D. New York. OcL 3, 1853. 
Affreightment — Sale of Cakgo to Realize 

FkEIGHT — IXADEQUACT OF PkICB — 

Balance. 
[Where, by direction of the master, and to 
realize freight, goods were sold at San Fran- 
cisco, through an auction house, in the customa- 
ry way, and after the usual advertisements in 
newspapers, hand bills, and placards, the mere 
fact that the price realized was less than half 
the amount of the freight, and that the pur- 
chaser, within a few weeks, sold the goods at 
retail at an advs.nce of about 200 per cent., is 
not sufficient to show that there was any fraud 
or unfairness ol the part of the master, such 
as would reUeve the shipper from liability for a 
balance of freight] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by Effingham H. Sutton 
against Frederick Hennell and others to re- 
cover a balance of freight. From a decree of 
the district court dismissing the bill (case un- 
reported), libelant appealed.] 

Piatt, Gerard & Buckley, for appellant. 
Betts & Donohue, for appellees. 

NELSON, Circuit Justice. This libel was 
filed in the court below to recover a balance 
of freight earned by the ship Cygnet for 
goods shipped from the port of New York to 
San Francisco in the fall of 1849. The goods 
described in the bill of lading consisted of 
thirteen bundles, thirty-one packages, and 
twenty-two pieces of lumber, two eases, five 
Joists, two bundles of doors, and a consider- 
able quantity of plank and boards, particu- 
larly specified. The freight was 55 cents per 
cubic foot, with 5 per cent, primage, amount- 
ing, in the whole, to the sum of $2,350.70, 
payable on delivery of cargo; the delivery 
to the order of the respondents, the ship- 
pers, or their assigns. The goods were to be 
called for at the port of delivery within 
twenty days after arrival of the ship, and 
freight paid, or sufficient to be sold for pay- 
ment of the same. The vessel arrived at 
the port of San Francisco the latter part of 
March, 1850. No consignee of the cargo or 
other person appeared to receive the delivery 
of it and pay the freight, and, after the ex- 

1 [Not previously reported.] 



piration of the time mentioned in the bill of 
lading, it was turned over by the master of 
the vessel to the house of Melius, Howard 
& Co., to take the proper measures to collect 
it. They put the bill of lading into the hands 
of J. L. Riddle & Co., one of the first auc- 
tion houses in the city of San Francisco, 
with direction to sell the goods at auction for 
the purpose of paying freight. They were 
advertised accordingly for sale in the usual 
and customary way, in the newspapers, and 
hand bills or placards, and sold at the auc- 
tioneers' rooms on the 30th of April, after 
the arrival of the ship, to Charles Scholfield, 
he being the highest bidder, for the sum of 
$1,250, leaving a balance of freight unpaid 
of $1,293.69, to recover which this libel has 
been filed. 

It appears from the evidence of Scholfield, 
the purchaser, that he resold the property 
within a few weeks after the purchase at 
auction, and by retail, for an advance of be- 
tween two and three thousand dollars, and it 
is supposed and contended, on the part of the 
shippers, that there must have been some un- 
fair dealing in the sale by the master, or per- 
sons employed by him, or else there could 
not have been so great a sacrifice of the prop- 
erty. The adventure has certainly been an 
unfortunate one, but I find no evidence In 
the ease to charge the loss upon the master 
or his owners. He has been examined in 
the case, also a member of the house, and 
his clerk, who had charge of the sale, the 
auctioneer, and purchaser, and their testi- 
mony is full and conclusive that the sale was 
made in the usual way, and with all the 
means customary to induce competition in 
bidding at pubUc auction. Efforts were 
made to ascertain if the goods had been con- 
signed to any one, and from the initials in 
the bill of lading it was supposed possible 
that a Mr. Gelston, of Sacramento City 
might be the owner, and a letter was ad- 
dressed to him accordingly, but no answer 
received; and it is more than probable upon 
the proofs, that the bill of lading had been 
transferred to him by the respondents, and 
that he had an agent attending the sale, and 
who bid upon the goods, but declining to 
take the cargo and pay the freight. The 
evidence was not of a character that would 
authorise us to place reliance upon it in de- 
ciding the case, but it would have been more 
satisfactory if some explanation of the cir- 
cumstance had been given by the respond- 
ents. It must have been in their power to 
have removed any unfavorable inferences 
against them in this matter. But I do not 
regard this view as at all material in the 
case. The ground upon which I place the 
decision is that the proofs are full and satis- 
factory, that the sale of the goods was fair, 
and made in the usual and customary way, 
and after all reasonable steps had been taken, 
under the circumstances, to obtain for them 
the highest market price. Considerable 
quantities of other goods were sold at the 
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same time, embraced in the same public ad- 
vertisement of the sale, and some fifty bid- 
dei*s present, and several bids made for these 
goods before struck down to the purchaser. 
If there had been a sacrifice of the goods of 
the respondents, it is their misfortune, and 
referable to the hazards of the trade in 
which they were engaged. The libellant has 
performed his part of the contract entered 
into with them, and is entitled to his compen- 
sation. 

I cannot, therefore, agree with the late 
Judge Judson that the sale was irregular, or 
that an inference of unfairness is warranted 
from inadequacy of price, after the explana- 
tion given by the proofs in this ease. I 
must, therefore, reverse the decree below, and 
direct a decree for the balance of the freight 
and interest, with costs. 



SUTTON aUYING v.). See Cases Nos. 7,077 
and 7.078. 



Case ]Sro. 13,647. 

SUTTON v. KETTELL. 

[1 Spr. 309; i 18 Law Rep. 550.] 

District Court, D. Massachusetts. Nov., 1855. 

Bill op Lading— Pauol Evidence — Mistake. 

That part of a bill of lading which aclinowl- 
edges that goods have been shipped, may be 
shown by parol evidence to have been made by 
mistake. It is like any other receipt. 

[Cited in Robinson v. Memphis & C. R. Co., 
9 Fed- 139.] 

[Cited in Sears v. Wingate, 3 Allen, 108.] 

In admiralty. 

C. P. Curtis, Jr., for libellant. 
William Brigham, for respondents. 

SPRAGUB, District Judge. This is a libel 
to recover the freight of a cargo of logwood, 
consigned by one Germaine to the respond- 
ents, and brought from Hayti to Boston, in 
the brig General Foster, amounting, as per 
charter-party, to $1200. 

The respondents admit the charter-party, 
and the services performed, but in defence, 
they seek to deduct the value of twenty-eight 
tons of logwood, loaded on deck, and throwu 
overboard on account of stress of, weather, 
as well as of five tons which were not 
brought in the vessel, though included in the 
bill of lading. 

I will consider the five tons first. The evi- 
■dence is, that when the last lightei-'s load 
came off to the brig, a portion of it was 
put on the vessel's deck: but that the mate, 
as soon as these five tons were taken on, 
found that they could not safely be carried, 
and immediately threw them back into the 
lighter, where there was remaining other log- 
wood belonging to Germaine, the owner of 
the cargo. Now, by the bill of lading, the 

1 [Reported by F. E. Parker, Esq., assisted by 
Francis Adams, Jr., Esq., and here reprinted by 
permission.] 



captain acknowledges the receipt of these 
five tons, and engages to deliver them to the 
respondents in Boston. 

But is this receipt true? It is certainly not 
conclusive on the master; for a receipt is 
always open to contradiction and explana- 
tion, and the evidence shows that these five 
tons were not shipped. They were only on 
the deck for the purpose of ascertaining 
whether they could be carried, and as soon 
as it became evident that they could not 
be carried, they were, without the captain's 
knowledge, put back into the possession of 
Germaine's agents. These five tons belong- 
ed to Germaine, and it is wholly immaterial 
to the owners of the vessel, what became 
of them after they were put back into the 
lighter [or what Germaine's agents did witli 
them afterwards.] 2 The master signed the 
bill of lading under a mistake, and that can- 
not render the libellants responsible. 

The respondents, secondly, claim to deduct 
the value of the logwood which was on deck 
and was lost. And they assign as reasons, 
that, upon the faith of the bill of lading, 
which was signed by the master without 
specifying what cargo was on deck, and for- 
warded to them, they made advances to 
Germaine on the logwood, to the whole value 
of that thrown overboard, and also, that 
they got insurance thereon, without being 
able to designate how much of said insur- 
ance should be upon cargo on deck, and- sup- 
posing that it was all under deck; and that, 
consequently, such as was on deck was not 
covered by the policy. 

The burden is on the respondents to prove 
these allegations, and I am of opinion that 
neither of these .positions has been sustain- 
ed by their evidence. In fact, they have 
abandoned the first one in their second an- 
swer, now alleging that Germaine was in- 
debted to them, by former shipments, to the 
value of the whole cargo. [And the testi- 
mony of their own clerk, Mr. Kurtz, is suf- 
ficient to disprove the second. The respond- 
ents say that they were misled by the bill 
of lading; but Mr. Kurtz's testimony shows 
that they got all the insurance they could 
have got before the bill of lading was re- 
ceived by them. He says, in the first place, 
that he procured the insurance, but whether 
personally, or by sending a clerk, he is not 
sure; but the open policy put in by the re- 
spondents shows an entry of the date of 
June 11, 1855, on "property per General Fos- 
ter." Mr. Kurtz, upon having his memory 
refreshed, says that that entry or indorse- 
ment was made at the time of its date, and 
in consequence of advices received from Ger- 
maine of logwood loading on board this ves- 
sel; that, not then knowing the precise 
amount, the valuation could not then be en- 
tered on the policy, but was left until receipt 
of the bill of lading by the vessel. He fur- 
ther says that the letter containing the bill 
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of lading and invoice, which was put aboard 
the General Foster, was received here on 
June 27th, before the arrival of the brig, by 
a vessel from New Providence, where the 
General Foster had put in in distress after 
the loss of her deck load; which vessel also 
brought the news of the damage to the brig, 
and of that loss. After these papers arrived, 
Mr. Kui-tz says, he went and filled up the 
amount of the property covered in the policy; 
but it was then too late to insure the deck- 
load, as the loss had occurred before she arrived 
at New Providence, and the respondents then 
knew of it.] 2 And the second is not proved. 
(The judge here went into a full and minute 
examination of the evidence derived from the 
policy, invoice, bill of lading, letters, and the 
testimony of the respondents' clerk.) The 
allegation that the insurance was obtained 
on the faith of the bill of lading, not having 
been proved, it becomes unnecessary to de- 
cide whether the owners would have been 
responsible for this loss, had the respondents 
been misled by the bill of lading, as alleged, 
and a decree must be entered for the libei- 
lant for the whole amount of the charter- 
party, with costs. 

NOTE. As between the shipper and ship-own- 
er, "the bill of lading has, in legal effect, a 
double aspect. It is a contract for the ti-ans- 
portation and safe delivery of the property ship- 
ped; and it also embodies, as a matter col- 
lateral to that contract, a receipt for the goods 
so shipped. In so far as the bill operates as a 
contract, it is undoubtedly, the exclusive evi- 
dence of the obligation of the parties; but in 
respect to those clauses which operate merely 
as a receipt for the goods, it has no higher obli- 
gation than an ordinary receipt, and is open to 
explanation and rectification by parol proof.** 
Goodrich v. Norris [Case No. 5,545]; Wolfe v. 
Myers, 3 Sandf. 7; Shepherd v. Naylor, 5 Grav, 
591; The Tuskar [Case No. 14,274]; O'Brien v. 
Gilchrist, 34 Me. 554. 



Case Wo. 13,648. 

SUTTON V. MANDBVILLB. 

[1 Oranch, 0, 0. 2.] 1 

Circuit Court, District of Columbia. 
Term, 1801. 



April 



Paktnekship — Balance — Puoof of — Partnekship 
Books — Set-0 ff. 

1. Parol evidence cannot be given of a state- 
ment of an account by a master in chancery in 
a suit pending in another court. 

2. In an action at law by one partner against 
the other the partnership book kept by the de- 
fendant is not evidence against the plaintiff, 
although it had been in his possession. 

3. The defendant cannot set off a joint judg- 
ment recovered by himself and wife (for slan- 
der of the wife) against the plaintiff. 

2 [From 18 Law Rep. 550.] 
I [Reported by Hon. William Cranch. Chief 
Judge.] 



Debt on a promissory note [by John Sut- 
ton against John Mandeville]. Nil debet, 
and issue. James Keith was sworn on the 
part of the defendant to prove that he was 
appointed a commissioner by the high cotu't 
of chancery of Virginia to state the partner- 
ship accounts between plaintifE and defend- 
ant, and that there was a balance due from 
plaintiff to defendant. 

Mr. Mason, for plaintiff, prayed the court 
to instruct the witness that he was not to 
say any thing to the jury on the subject of 
any statement of the accounts made by him 
as a commissioner, a bill having been filed 
in the high court of chancery of Virginia to 
compel a settlement of the accounts. 

THE COURT gave the instruction as pray- 
ed, because the report of the commissioner 
was of no authority unless it had been rati- 
fied by a decree of the chancellor; and if it 
had been so ratified, it ought to be produced 
and proved as a record from chancery. 

jMr. Swann, for defendant, offered the 
books of the partnership to prove that the 
plaintiff had credit on the partnership books 
for the amount of the note. It was admitted 
that the books were kept by the defendant, 
but that the ledger in which it was credited 
had been in the possession of John Sutton, 
the plaintiff, but the entry was not in his 
handwriting, nor any proof offered that it 
was made with his consent. 

THE COURT refused to permit the book 
to go in evidence to the jury. 

The defendant's counsel then offered to off- 
set a judgment obtained against the plain- 
tiff in an action of slander, by defendant and 
his wife, for slander of the wife. 

Mr. Mason, for plaintiff, objected that this 
judgment was in right of the wife, and could 
not be offset against a debt due from him in 
his own right. If the wife survives the hus- 
band the judgment survives to the wife. 
Oglander v. Baston, 1 Vern. 396; 2 Com. 
Dig. 85, tit. "Baron & Feme," F, 1; Bond v 
Simmons, 3 Atk. 20, 

Mr. Swann, for defendant. By the law of 
Virginia, 4th December, 1786, § 4 (Ed. 1803, 
p. 37), the plaintiff must allow all just dis- 
counts. Picket V. Morris, 2 Wash. [Ya..] 255. 
A, discount may be produced at the trial. 
The judgment will not survive to the wife. 
A bond, if due to the wife dum sola, and re- 
duced to a judgment before the death of the 
husband, will not survive to the wife, but 
go to the executors of the husband. Obrian v. 
Ram, 3 Mod. 189; Miles' Case, 1 Mod. 179; 
Butler V. Delt, Cro. Eliz. 844. 

THE COURT refused to suffer the judg- 
ment of Mandeville and his wife to be given 
in evidence as a discount to the debt due by 
Mandeville alone. 

[See Cases Nos. 13,649-13,651.] 



[23 Fed. Cas. page 471] 

Case Wo. 13,649. 

SITTTON 7. MANDEVILLE et al. 

[1 Cranch, 0. O. 32.] i 

Circuit Court. District of Columbia. July- 
Term. 1801. 

JODGMEST — ^FOUTHCOMISG BONl>- 

A defective forthcoming bond, will, at the 
plaintiff's request, be quashed, as well as the 
execution upon which it was founded. 

Motion for judgment on a forthcoming 
bond. The bond produced was not signed 
by Mandeville and Jamieson, but had two 
scrolls for seals, and was signed and sealed 
by Charles Turner as surety. Charles" Tur- 
ner was the town serjeant who served the 
execution upon which the bond was given, 
and who had returned upon the execution 
that the bond was returned to the office, 
but did not describe the bond in any manner. 
There was no subscribing witness. 

THE COURT refused to give the judg- 
ment; and, at the plaintiff's request, quash- 
ed both the bond and the execution. 

[See Cases Nos. 13,648, 13,650, and 13,651.] 



Case mo. 13,650. 

SUTTON V. MANDEVILLE. 

D Cianch. C. C. 115.] i 

Circuit Court. District of Columbia. March, 
1803. 

Deposition — Affidavit — District op Columbia 
— Laws Governing. 

1. The court in Alexandria will not grant a 
commission to examine witnesses in a suit at 
common law, without affidavit showing it to 
be necessary for the purposes of justice. 

2. The laws of Virginia, in the county of Al- 
exandria, are to be considered, with respect to 
the laws of the United States, as common law, 
that is, not repealed without negative words or 
other and repugnant provisiops upon the same 
subject. (Qua^i e.J 

Debt on bond. Issue, and continued to 
next term. 

Mr. Mason moved for leave to issue a com- 
mission to take depositions in the state of 
"Massachusetts, under the act of congress, 
(Judiciary Act), 1789, § 30 (1 Stat. 88). 

Refused by THE COURT, because not 
grounded on affidavit showing it to be nec- 
essary to the justice of the case, 

A question was made whether commissions 
for taking depositions must be taken out 
under the law of Virginia, or whether they 
may be taken out under the act of congress, 
without ten days' notice required by the 
Virginia law.. 

MARSHALL, Circuit Judge, said that he 
had been "informed by the chief justice of 
the supreme court of thft United States, that 
it was the opinion of that court that the 
laws of Virginia were to be considered in 
this district, with regard to the general laws 

1 FReported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 13,651) SUTTON 

of the United States, as the common law is 
considered with regard to the statute law, 
viz., that it is not altered without negative 
words, or an absolute inconsistency, so that 
both cannot stand together, 
[See Cases Nos. 13,648, 13649, and 13j651.] 



Case No. 13,651. 

SUTTON V. MANDEVILLE. 

[1 Cranch, C. C. 187.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Trial — Right to Open and Close— Baxkkcptcy 
— Bond — Malice. 

1. The defendant has not a right to open the 
cause in all cases where he holds the affirmative 
of the issue. 

2. Malice may be given in evidence in aggra- 
vation of damages in an action upon a bond 
conditioned to prove the plaintiff a bankrupt. 

3. Evidence cannot be given to show that 
the commissioners oJE bankruptcy erred in their 
judgment. 

Debt on bond conditioned to prove plain- 
tiff a bankrupt. Plea, conditions performed. 
Replication, Breach, that defendant [Joseph 
Mandeville] did not prove plaintiff to be a 
bankrupt. Rejoinder, that he did prove him 
to be a bankrupt. Surrejoinder, that he did 
not; and tenders issue Rebutter, joins the 
issue. 

Mr. Swann, for defendant, contended that 
he had a right to open the cause, because he 
held the affirmative, to wit: that he did 
prove plaintiff a bankrupt. 

'I 'Hh; COURT, however, refused to permit 
him, because the replication is in nature of a 
new declaration; and the rejoinder is only a 
denial of the fact charged in the replication. 

CRANCH, Circuit Judge, contra, because 
the defendant is entitled to show that he did 
prove the plaintiff to be a bankrupt, and it 
is only upon the supposition that he has fail- 
ed to support the issue on his part, that the 
plaintiff can consistently introduce evidence 
of the damages sustained by him. 

C. Lee, for defendant, as this was not an 
action for a malicious prosecution, prayed the 
opinion of the court whether the plaintiff had 
a right to give evidence of malice in aggra- 
vation of damages. 

THE COURT said that the question was 
premature, until evidence of malice should be 
offered, when it might come properly before 
the court on an objection to the evidence. 
But THE COURT permitted the plaintiff to 
give evidence of fatigue, trouble, vexation 
and expenses occasioned by the attempt to 
prove him a bankrupt. And afterwards per- 
mitted the plaintiff to go into evidence of 
malice in aggravation of damages. 

THE COURT also permitted the defendant 
to give evidence of the circumstances and 
conduct of John Sutton, -which would have 

1 [Reported by Hon. Wi'liam Cranch, Chief 
Judge.] 



SUYDAiVJt (Case No. 13,653) 

amounted to acts of bankruptcy, if he had 
been a proper subject of the bankrupt law, in 
mitigation of damages and to repel the sug- 
gestion of malice. But refused to admit evi- 
dence that the commissioners of bankraptcy 
had en-ed in their judgment. 

[See "Cases Nos. 13,648-13,050.] 



SUTTON (NORWOOD t.). See Case No. 10,- 
36o. 

SUTTON (SHERWOOD v.). See Cases Nos. 
12,781 and 12,782. 

SUTTON (WOODWARD v.). See Case No. 
18,009. 



Case No. 13,652. 

SUYDAM et al. v. ALDRICH. 

[3 McLean, 383.] i 

Circuit Court. D, Illinois. June Term, 1844. 

Pleading at Law— Vaiuasce with Proof — 
Records. 

Any variance between the judgment described 
in tlie declaration from that of the record will 
exclude the record from being received as evi- 
dence. 

[This was an action by Suydam, Sage & 
Co. against Aldrich.] 

Butterfield & Beaumont, for plaintiffs. 
Logan & Little, for defendant. 

McLEAN, Circuit Justice. This action is 
brought against the defendant for an escape. 
The declaration stated the judgment, under 
the execution on which the escape was char- 
ged, as having been obtained by the plain- 
tiffs against Elijah Doolittle for $5,590. The 
record of the judgment introduced as evi- 
dence showed that the judgment was entered 
for §5,522.83 and costs, entered the 8th of 
December, 1838. The record was objected to 
as evidence, on the ground that it varies 
from the judgment described in the declara- 
tion. This variance is fatal. A judgment 
to be used in evidence, as the foundation of 
the action, must be described with entire ac- 
curacy. It being a matter of record, there 
is no reason why the true statement of the 
amount should not be made. The record of 
the judgment cannot be read in evidence. 



Case ISTo. 13,663. 

SUYDAM et al. v. BBALS et al. 

[4 McLean, 12.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Ckeditoks' Bill— Pkoceedixgs— Pleadixg— Pko 

CONFESSO — EXECUTIOJT — ReTDKN — VeNDOK 

axd Pdkchaseu — SumtENDEu OP Deed. 

1. A creditor's bill is sustainable in the courts 
of the United States under the mode of pro- 
ceedings, as authorized in chancery by state 
statutes. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



[23 Fed. Gas. page 472] 

2. And in this form, property fraudulently 
conveyed, or choses in action, may he subject- 
ed to the payment of judgments. 

3. The surrender and cancellation of a deed, 
does not reinvest the title in the grantor. 

[Cited in brief in Fitzgerald v. Wynne, 1 App. 
j-'» O- j-jld. j 

4. The return of the executions on the judg- 
ment nulla bona, is sufficient, without stating 
that search was made for property by the oifi- 
cer. 

5. The executions were returned before the 
return day, but the bill was not filed until aft- 
erwards. 

a. On a bill in chancery, the errors of a court 
of law can not be corrected. 

7. A court of law gives relief on terms 
which a court of equity can not impose. 

8. The demurrer being overruled, and the 
other defendants faiUng to answer, the bill 
as to them may be taken as confessed. 

In equity, 

Mr. Seaman, for complainants. 
Mr. Talbott for respondents, 

McLEAN, Circuit Justice. This is a cred- 
itor's bill, which represents that at October 
term, 1839, a judgment was obtained by the 
complainants against F. and A. Beals, for 
twelve hundred and sixty dollars. That sev- 
eral executions issued on the judgment, sev- 
eral of which were returned nulla bona; and 
that on the 2Gth August, 1840, by virtue of 
another execution, a lew was made on lots 
5, 6, 7, and 8. in the eastern division of 
Schoolcraft, and also on other lands. That 
the judgment debtors have ehoses in action, 
equitable interests, etc., which the bill seeks 
to reach, to satisfy the judgment. And the 
bill alleges that the defendants at law, on or 
about the 13th ol May, 1841, assigned a large 
amount of effects and ehoses in action to 
Welles, the defendant, which it prays may 
be made subject to the judgment. That lot's 
5, 6, and 7 were -owned by Grant, who sold 
them to the defendants in the judgment in 
July, 1839, foi which they paid him fifteen 
hundred dollars. A deed was made for the 
lots by Franks, in whom was vested the 
legal title; but this deed was never record- 
ed. That the defendants entered into pos- 
session of the lots, made valuable improve- 
ments thereon, and are still in possession of 
them. That lot No. 8, being owned by 
Welles, was sold by him to A. Beals. and lie 
received the purchase money. That A. 
Beals sold the lot to the defendants in the 
judgment, and directed Welles to convey it 
to them. That this bill was filed September 
3d. 1839, and that on the 7th of October fol- 
lowing, P. and A. Beals sold their house and 
their store of goods, to Kimberly, one of the 
defendants. That on the same day, F. and 
A. Beals gave up to Pranks, to be canceled, 
their deed of said lots 5, 6 and 7, and pro- 
cured a deed for the same to be made to A. 
Forsythe, without consideration; and also, 
at the same, time, procured a deed to be made 
from Welles to Forsythe, for lot No. 8. 



1:23 Fed. Cas. page 473] 
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These conveyances, the bill charges, were 
made to delay and defraud the plaintiffs. 
Tliat Forsythe was the father-in-law of A. 
Beals, and that he had notice of the facts 
^illeged. 

Welles demurred to the bill, and Forsythe 
^liswered, admitting many of the allegations 
of the bill, but denying that the conveyances 
were made to him without consideration. 
On the contrary, he says tLat A. Beals owed 
him ?613, and that the lots were sold in dis- 
<;harge of that debt; and that he had become 
security for A. Beals to the amount of 
twelve hundred dollars, etc. The deed from 
Franks to P. and A. Beals, vested the title 
to the lots in them, which could not be di- 
vested by the surrendering and cancellation 
■of that deed, and a conveyance of the prop- 
erty to Forsythe. 

A surrendering and canceling of a lease 
for a term or years, is not good within the 
statute of frauds, unless it be by deed or note 
In writing, signed b; the party. Harrison 
V. Owen, 1 Atk. 520; Rev. St. Mich. 257. 
•Canceling and destroying a lease, by the 
agreement of the pa^rties, will not operate to 
divest the interest ot the lessee. Rowan v. 
I^ytle, II "Wend. 616. The same principle 
applies to a deed in fee simple. Lewis v. 
Payn. 8 Cow. 71, Jackson v. Gardner, 8 
Johns. 394. The conveyance to Forsythe was 
clearly fraudulent and void. This is shown 
by the time and the circumstances which at- 
tended that conveyance. The surrender of 
the deed of Franks bv the Beals, is a fact 
which gives a strong presumption of fraud 
to the transaction; and vvhen to this is add- 
ed the facts that this bill was then pending, 
the judgment having been previously obtain- 
ed, the embarrassment of the Beals. and the 
admitted fact that this was the only property 
■of the defendants Beals which could be 
reached by execution, would seem to leave 
no doubt that the conveyance was made to 
prevent the satisfaction of the judgment. 
In the case of Harrison v. Southcote, 1 Atk. 
538, where a conveyance of land for the 
nominal consideration of £4,500, only £100 
being paid down, and the bond of the pur- 
chaser given for the balance, without mort- 
gage or other security, was held by Lord 
Hardwlcke as merely colorable and fraudu- 
lent. 

By his demurrer, "Welles admits that he 
lias taken the effects of the Beals from the 
judgment debtors, as alleged in the bill. 
From the filing of the bill, a specific lien at- 
tached to these effects; and in the hands of 
Welles, they must be considered subject to 
the complainant's demand. 3 Paige, 568, 
3G6; 4 Paige, 42 and 43; and 5 Johns. Ch. 
^0. The double aspect of the bill is not ob- 
jectionable; and the issuing of a second and 
third execution does not operate against the 
right of the complainant to file it. Storm v. 
Badger, 8 Paige, 130; Clark v. Davis, Har. 
.[Mich.l 234. 235.. 
The averments in relation to the return of 



the executions, are sufficient to sustain the 
bill. It is not necessary to aver that the 
marshal searched for property. He returns 
that he could find no property, under his of- 
ficial sanction; and that is all that the law 
requires. Before the return day, the exe- 
cution was returned; but the bill was not 
filed until after that day; and this is suffi- 
cient. Rev. St. 481, § 8; 8 Paige, 470. An 
objection is made to the regularitj"- of the 
judgment; but this can only be decided by 
a court of law. It is not the province of a 
court of chancery on a creditor's bill, to cor- 
rect the errors of a legal procedure. In 
Shottenkirk v. Wheeler, 3 Johns. Ch. 279. 
280, Chancellor Kent says "that a court of 
chancery has no jurisdiction over the ques- 
tion of irregularity in a judgment at law." 
A court of law grants relief on terms which 
a court of equity cannot impose. On the 
hearing, it is proper to produce in evidence 
the record of the judgments and executions 
set forth in the bill A part of the bill may 
be taken as confessed, and a final decree en- 
tered. 8 Paige. 593. 594. 

Upon the whole, the demurrer of the de- 
fendant Welles to the bill is overruled, and 
the sale of the property is ordered in satis- 
faction of the judgment. 



Case Wo. 13,654. 

SUYDAM V. DAY. 

[2 Blatehi. 20: i 1 Fish. Pat. Rep. 88.] 

Circuit Court, S. D. New York. April 25, 
1846. 

Patents— Assigmmbn'ts—Pakt Interest — Tebbi- 
TORiAi. Assignment. 

1. Under the patent laws of the United States, 
an assign p'„ jf a patent must be regarded as 
acquiring his titlf: to it, with a right of action 
in his own name, only by force of the statute. 

2. Such exclusive right of action exists in 
favor of a sole assignee only in two cases, 
namely, where he acquires, by assignment, the 
whole interest in the patent, or a grant or con- 
veyance of the whole interest within some par- 
ticular district or territory. 

[Cited in Jaros Hygienic Underwear Co. v. 
Fleece Hygienic Underwear Co., 60 Fed. 
624.] 

3. Under sections 11 and 14 of the act of 
July 4, 1836 (5 Stat. 121, 123). an action is 
given only to such party (compo.<!ed of one or 
more perrcusj) as possesses the whole interest. 

4. The subject-matter of a patent is not par- 
tible except in L'p.spect to territorial assign- 
ments. 

[Cited in Blalceney v. Goode, 30 Ohio St. 
359.J 

5. Where a patent was granted for an im- 
provement in the mode of preparing india-rub- 
ber with sulphur "for the manufacture of vari- 
ous articles." and S. became the assignee of the 
exclusive right to use the improvement "in the 
manufaeturr of shirred or corrngated india- 
rubher goods:" Held, that S. could not main- 
tain an action in his own name alone for an in- 
fringement of his right by the manufacture of 
such goods. 

1 [Reported by Sa-nuel Blatchford, Esq., and 
here reprinted by permission.] 
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[28 Fed. Cas. page 474] 



Demurrer to a declaration. The action was 
case for the infringement of letters patent 
[No. 1,090]. The plaintiff [David L. Suy- 
dam] counted on two patents. The first . 
count set forth a patent to Charles Goodyear, j 
assignee of Nathaniel Hayward, granted Feb- 
ruary 24th, 1839, for an "improvement in the 
mode of preparing caoutchouc with sulphur, 
for the manufacture of various articles," and 
an assignment by Goodyear to the plaintifif 
on the 24th of May, 1844, of "the exclusive 
i-ight, privilege, and license to use the said 
improvement in the manufacture of shirred 
or corrugated india-rubber goods," and al- 
leged an infringement by "the manufacture 
of shirred or corrugated india-rubber goods." 
The specification of the said patent described 
the invention as an "improvement in the 
mode of preparing caoutchouc, gum-elastic 
or india-rubber, for the manufacturing of va- 
rious articles in which that substance is 
used." The claim was "the combining of 
sulphur with gum-elastic, either in solution 
or in substance, either in the modes above 
pointed out, or in any other which is sub- 
stantially the same, and which will produce 
a like effect." The second count set forth 
a patent to Charles Goodyear, granted June 
15, 1844 [No. 3,633], for an "improvement in 
india-rubber fabrics." The claims of the 
last-mentioned patent were: (1.) The com- 
bining of caoutchouc "with sulphur and with 
white-lead, so as to form a triple compound, 
either in the proportions herein named, or in 
any other within such limits as will produce 
a like result. And I will here remark, that 
although I have obtained the best results 
from the carbonate of lead, other salts of 
lead, or the oxides of that metal may be sub- 
stituted therefor, and will produce a good ef- 
fect, I, therefore, under this head, claim the 
employment of either of the oxides or salts 
of lead, in the place of the white-lead in the 
above-named compound." (2.) *'In combina- 
tion with the foregoing, the process of expos- 
ing the india-rubber fabric to the action of 
a high degree of heat, such as is herein spec- 
ified." The second count also set forth an as- 
signment by Goodyear to the plaintiff on the 
24th of May, 1844, of "the sole and exclusive 
right to use, in the manufacture of corru- 
gated or shirred india-rubber goods, the ap- 
plication of white-lead and the oxides of lead 
in connection with the application of artifi- 
cial heat, and in combination with india-rub- 
ber and sulphur, in the manner and propor- 
tions set forth in the specification annexed" 
to the last mentioned patent, and averred 
that the said specification and the application 
for letters patent under the same were, at 
the time of the making of the assignment, on 
file in the patent office, according to law, and 
alleged an infringement by "the manufac- 
ture of shirred or corrugated india-rubber 
goods or fabrics." The defendant [Horace 
H. Day] demurred to both counts, and the 
plaintiff joined. 



George Griffin and Francis B. Cutting, for- 
defendant. 

Seth P. Staples, for plaintiff. 

(1.) By the act of congress, the plaintiff can 
maintain an action in his own name, for in- 
jury to his rights under the patents. He- 
has the exclusive right to use the patents 
for his own profit. Under section 11 of the 
act of July 4, 1836 (5 Stat. 121), a party may 
sell any undivided part of his interest in a 
patent. The right to sell is not confined to 
an aliquot or integral part of the patent, but 
applies also to the divisible properties of the 
invention. Section 14 of the same act also- 
tends to support the idea that a person who 
has an exclusive right in a patent, may have 
a remedy by action, may disclaim, &c., and, 
under section 17, a bill in equity may be filed 
by "any party aggrieved." 

(2.) The plaintiff can sustain this action on 
the general principles of the common law. It 
is an action on the case, and the law furnish- 
es the remedy where the right is established. 

THE COURT (NELSON, Circuit Justice, 
and BETTS, District Judge) held: (1) Under 
the patent laws of the United States, an as- 
signee of a patent must be regarded as ac- 
quiring his title to it. with a right of action 
in his own name, only by force of the stat- 
ute. (2) Such exclusive right of action ex- 
ists in favor of a sole assignee only in two 
cases, namely, where he acquires, by assign- 
ment,' the whole interest in the patent, or a 
grant or conveyance of the whole interest 
within some particular district or territory. 
(3) Section 11 of the act of 1836, which au- 
thorizes the assignment of "the whole intei*- 
est or any undivided part thereof," taken in 
connection with section 14 of the same act,, 
gives an action only to such party (composed 
of one or more persons,) as possesses the 
whole interest. (4) The subject-matter of a 
patent is not partible except in respect to- 
territorial assignments. (5) As the declam- 
tion in this case shows that the plaintiff has 
an interest in only a part of each patent, to 
wit, a license to use, in the manufacture of a 
particular kind of goods, the invention cov- 
ered by each patent, it is bad on its face, and 
judgment must be rendered for the defend- 
ant. 

[For other cases involving this patent, see note 
to Goodyear v. Railroads, Case No. 5,563.J 



Case No. 13,655. 

SUYDAM et al. v. EWING et al. 

[2 Blatchf. 359.] i 

Circuit Court, S. D. New York. Jan. 27, 1852^ 

Parties is Interest — State Practice — Cause 
Removed. 
1. In a common law action, in the circuit 
court for the Southern district of New York, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



[23 Fed. Cas. page 475] 
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the assignee ot a non-negotiable contract has no 
capacity to sue upon it in his own name; the 
provision of the state Code of Procedure, re- 
quiring every suit to be brought in the name 
of the real party in interest, not having been 
adopted by that court. 

2. And this practice applies not only to an ac- 
tion originally commenced in that court, but to 
one removed into that court from a court of the 
state, and to all the proceedings in such action 
after its removal. 

3. Accorc'ingly, where a debt was contracted 
with a copartnership, and afterwards the inter- 
ests of sonre of the members of the copartner- 
ship in the debt were assigned, and then a suit 
at law was brought thereon in a court of the 
state, in the names of the real parties in in- 
terest, and was removed into the circuit court 
for the Southern district of New York, and aft- 
erwards one of the partners died: Held, that 
the suit must be continued in the circuit court 
in the names of the surviving partners, without 
any reference to the real parties in interest. 

[Cited in Noyes v. Barnard, 11 C. C. A. 424, 

63 Fed. 787.] 
[Cited in brief in Ayres t. "Western E. Corp., 

45 N. Y. 264.] 

This was an application, on behalf of sur- 
viving plaintiffs in three suits, for leave to 
revive and prosecute two of them in the 
names of Francis P. Sage, Ferdinand Sny- 
dam, Jr., and Charles Suydam, or in the 
names of Charles Suydam, and of Samuel S. 
Whitney, assignee of Francis P. Sage and 
Ferdinand Suydam, Jr., and the third in the 
names of Francis P. Sage, Henry Xi. Suy- 
dam, Ferdinand Suydam, Jr., and Charles 
Suydam, as surviving partners of the firm 
of Suydam, Sage & Co., or in the names of 
Charles Suydam, and of Samuel S. Whitney, 
assignee of Francis P. Sage and Ferdinand 
Suydam, Jr., and of Henry S. Wyckoff and 
Charles Suydam, executors of the last -will 
and testament of Ferdinand Suydam, de- 
ceased. The facts were these: The defend- 
ants [William P. Ewing and George W. 
Bwing] became indebted to the firm of Suy- 
dam, Sage & Co, in the sum sued for in the 
last named cause, that fii*m being at the time 
composed of Ferdinand Suydam, Francis P. 
Sage, Heni*y L. Suydam, Ferdinand Suydam, 
Jr. and Charles Suydam. The other two ac- 
tions were brought to recover balances due 
on debts contracted with the firm of Suy- 
dam, Sage & Co. when composed of Francis 
P. Sage, Ferdinand Suydam, Jr. and Charles 
Suydam. Prior to August 6th, 1850, Henry 
L. Suydam, Francis P. Sage and Ferdinand 
Suydam, Jr.. assigned to Ferdinand Suydam 
all their interest in the said several debts. 
In November, 1850, the said suits were in- 
stituted in the supreme court of the state of 
New York, in the names of the real par- 
ties in interest, and attachments were is- 
sued therein and served on persons in the 
state of New York who had in their pos- 
session effects and credits of the defendants, 
in such manner as to bind those effects and 
credits. Each suit demanded over §500. ex- 
clusive of costs. The plaintiffs were citi- 
zens of New York, and the defendants were 
citizen"? of another state. In March, 1S51, 



the suits were all of them duly removed by 
the defendants into this couit, the appear- 
ance of the defendants in this court was per- 
fected, and the suits were pending in this 
court. After the removal of the causes into 
this court, Ferdinand Suydam died, and Hen- 
ry S. Wyekoffi and Charles Suydam were 
duly appointed his executors. The other 
members of the respective firms with which 
the debts sued for in the several actions 
were contracted, were still surviving. The 
supreme court of New York appointed Sam- 
uel S. Whitney, assignee of Francis P. Sage 
and Ferdinand Suydam, Jr., in place of Fer- 
dinand Suydam, deceased. 

Samuel L. M. Barlow, for plaintiffs. 
Benjamin F. Butler and Hiram Barney, 
for defendants. 

BETTS, District Judge. The practice of 
the state courts has been changed by a re- 
cent act of the legislature, so that suits must 
now be brought in the name of the real par- 
ty in interest. Laws N, Y. 1849, c. 438, § 
111. Prior to that statute, the rule of pro- 
ceeding in that respect was founded upon 
the practice of the king's bench in England, 
and reouired actions to be brought in the 
name of the party in whom the legal inter- 
est was vested. 1 Dunl. Prac. 36; Grab. 
Prac. 59; 1 Chit. PL 16, 17; 1 Tidd, Prac. 7. 
The United States courts follow the same 
rule, except where the assignee is authorized 
to sue in his own name by the custom of 
merchants or by statute. Winchester v. 
Hackley, 2 CrancU [6 U. S.] 342. 

The rules of the United States supreme 
court adopt for the circuit courts the prac- 
tice of the English king's bench, leaving to 
those courts the power to regulate the sub- 
ject at their discretion. Rule 7, Sup. Ct. 
Aug. 1791; Acts Sept. 29, 1789, and May 8. 
1792 (1 Stat. 93, 275). The standing rules of 
this court adopt the practice and modes of 
proceeding in force in the supreme court of 
the state of New York in 1838, in cases not 
regulated by express rule of the circuit or 
district court.' Cir. Ct. Rule 102; Dist. Ct 
Rule 240. 

Under this state of the law governing this 
court in common law cases, the assignee of 
a contract has no capacity to sue upon it in 
his own name, unless it be negotiable in its 
nature. The action must be brought in the 
name of the person with whom the contract 
was made, or by his legal representatives in 
ease of his decease. 

In these causes, there are surviving mem- 
bers of the copartnerships with which the 
debts were contracted. The right of action 
has devolved upon the survivors, and suits 
for the debts can be maintained only in 
their names. The change made by the New 
York Code of Procedure, in respect to the 
competency of parties to sue in their own 
names, when they are the ones having the 
real interest in the matter in controversy. 
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does not apply to the United States courts, 
jind cannot affect their course of practice 
until it is recognized and adopted by them. 
Wilcox V. Hunt. 13 Pet. [38 U. S.] 378; 
Craig's Case [Case No. 3,325]. In each of 
these causes, the debt sued for was con- 
tracted with a copartnership, members of 
Avhieh are surviving. The -well-settled rules 
of pleading require actions for such demands 
to be prosecuted in the names of the surviv- 
ing partners, whoever may be intei*ested in 
the amounts after their recovery. 1 Chit. 
PI. 12; Bernard v. Wilcox, 2 Johns. Gas. 374; 
Holmes v. D'Camp, 1 Johns. 34. 

The proceedings in this court, after the 
transfer of the causes, must be the same as 
if the suits had been originally commenced 
here, and, accordingly, the declarations filed 
here must be in the names of the respective 
surviving partners, and must confornl in 
structure to our modes of pleading. The 
plaintiffs are entitled to have orders en- 
tered for the continuance of the causes in 
such names, without prejudice to the attach- 
ments levied in the court below in the caus- 
es as there instituted and entitled. 



Case Wo. 13,656. 

SUYDAM et al. v. TRUESDALE et al. 

[6 McLean, 459.] i 

Circuit Court, D. Michigan. June Term, 1855. 

Pleading in Equity — Supplemental Answer — 
New Matter— Judicial Discretion — Parties. 

1. Leave to file a supplemental answer to a 
bill of foreclosure, based upon a fact which was 
known to the pa^-ty at the time of the original 
answer, and which was not omitted through 
mistake, refused. 

[Cited in Cross v. Morgan, 6 Fed. 244; Rice 
V. Ege, 42 Fed. 660.] 

2. A supplemental answer must embrace new 
matter discovered after the putting in of the an- 
swer on file. 

3. It is an application to the discretion of the 
court, and will of course be denied, if it is ap- 
parent from the record, that it was known to 
the party before his first answer. 

4. The rule as to parties to proceedings in 
equity is not inflexible, and will not be enforced 
so as to work injustice. 

In equity. 

Davidson & Holbrook. for the motion. 

Toms & Campbell, for complainants. 

WILKINS, District Judge, The motion 
which has been argued in this case, and been 
held under consideration by the court, is 
made on the part of defendant Kibbe, and is 
for leave to file a supplement to his answer, 
and based apon his affidavit, setting forth 
that, at the time he filed his answer, "he had 
no notice or knowledge" of the matter now 
proposed to be introduced by way of amend- 
ment; or in addition to what he has already 
placed upon record as matter of defense. 

1 [Reported bj^ Hon. John McLean, Circuit 
Justice.] 



A full understanding of the merits of the 
application requires a brief statement of the 
proceedings in the order of their occurrence. 
The complainants filed their bill on the 18th 
of April, 1850, against Westley Truesdale and 
wife, to foreclose a mortgage, alleging there- 
in that Augnstus S. Porter was, by deed of as- 
signment, a subsequent incumbrancer of the 
mortgaged premises, with a prayer that he 
might be made a party. On the 25th day of 
November, 1850, the complainants filed their 
supplemental bill, exhibiting Terry & Kibbe 
as purchasers of the premises at an assignee's 
sale, on the 24th of July. 1850, for a mere 
nominal considei-ation, and making them par- 
ties. The bill was taken as confessed against 
Terry, and on the 8th of February, 1851, 
Kibbe filed his answer, and four days after 
filed a cross bill against the complainants and 
David M. Price and John Stephens, the state- 
ments of which, as appears by the bill itself, 
were sworn to by the said Kibbe as true on 
the 1st day of February. 18.")1, eleven days 
before the same was filed of record. In this 
bill, "he shows to the court and charges the 
fact to be," that some time in the year 1850, 
the complainant in the original bill, viz.: 
Suydam. Reed & Co.. executed and delivered 
to John Stephens and David M. Price, a deed 
for the said mortgaged premises, and that 
they, the said Stephens & Price, were then in 
possession of the same. Eight days then, be- 
fore he filed his answer, Kibbe knew that tlie 
mortgaged premises had been sold, and a 
deed executed and delivered therefor to 
Stephens and Price by the complainants, Suy- 
dam, Reed & Co. On the 20th day of Octo- 
ber, 1851, more than eight months after his 
answer had been filed, he makes his afiida- 
vit, on which he asks the court for leave to 
file a supplemental answer, swearing as fol- 
lows: "That previous to tht time said com- 
plainants filed their said supplemental bill, 
they sold all their right and title in the 
premises described in the bill of complainant 
to Price and Stephens, and that, at the time, 
the said deponent Kibbe filed his answer to 
said supplemental bill, he had no notice or 
knowledge of said Price and Stephens' title, 
and that this ground of defense, viz: the 
sale and convej'ance to Stephens and Price, 
he, the said Kibbe, had no knowledge of till 
some time after his said .answer had been 
filed." 

Now, it is apparent, that the sworn state- 
ment in the cross bill,— sworn to before the 
answer was filed, showing that Price and 
Stephens were then in possession, and that 
the complainants, Suydam and Reed, had de- 
livered them a deed therefor, is a fact direct- 
ly antagonistic to the fact alleged in the atti- 
davit of the 20th of October, "that this 
ground of defense, viz: the sale and convey- 
ance to Stephens and Price," was not known 
to affiant until some time after his said an- 
swer had been filed, which said answer was 
filed on the 8th of February, 1851. This self- 
contradiction in regard tu the princiiial fact, 
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on which the granting of the present motion 
must depend, leaves the court in great uncer- 
tainty which statement to believe. If we 
credit the oath of the 1st of Feb. 18-31, then 
the matter of defense is not new. and was 
known before, and should have been incor- 
porated in his answer, filed on the 8th, and 
if we grant his request upon what is sworn 
to now, it must be upon the ground that his 
former oath was a careless, if not a perilous 
one. For we are estopped from concluding 
that it was a mistake— the very statement of 
the fact shows his knowledge at the time of 
Its existence. Leave to file. 

A supplemental answer, as observed in 
Talmage v. Pell, is the proper course where a 
new matter of defense is discovered after the 
putting in of the answer, but which existed 
before; 9 Paige, 413. But as the application 
is to the discretion of the court, it is essen- 
tial that the new matter of defense should 
have been recently discovered. If known be- 
fore the answer was filed, the application 
will of course be refused, especially If the in- 
ti'oduction of the new matter is calculated to 
embarrass the further proceedings in the 
case, and is not essential as substantial mat- 
ter of defense. It is true that where the 
party has assigned, pendente lite, the whole 
of his interest in the subject-matter of the 
suit, the adverse party can object that the 
suit has abated as to such assignor, and bar 
the proceedings, until the assignee is made 
a pnrty, who has a right to be heard for the 
protection of his interest. But such adverse 
party may, after he becomes acquainted with 
the fact of such assignment, waive his priv- 
ilege of objecting that the suit has abated in 
consequence of a transfer of interest. Such 
was the conduct of the defendant Kibbe, who 
makes this application; for, knowing as he 
did, on the 1st of February, 1851, this matter 
of defense, he should have inserted and relied 
upon it in his answer of the 8th, and not 
doing so, he waived all objection to the suit 
proceeding. Although courts of equitj' re- 
quire all parties in interest to be brought be- 
fore them, in order that the controversy may 
be finally settled, yet, the court will not ex- 
tend a ready ear to such applications, when 
by doing so justice must be defeated, and by 
refusing the application, no injury can be 
done to the defendants. In this case, the 
complainants, who are citizens of New York, 
were, when their bill was fixed, the sole par- 
ties in interest. The affidavit alleges the 
transfer of that interest to individuals— who 
appear by the papers on file, to be citizens of 
this state. The amendment proposed then, 
is the introduction of matter, which would 
cause the dismissal of the bill, for want of 
Jurisdiction. What just end, then, is to be 
attained by making Stephens & Price parties 
complainant? If any interest is shewn in 
them, by the affidavit, It is the same which is 
sought to be secured by the decree now pray- 
ed for by the complainants, which must inure 
to their benefit. And how is the defendant 



profited? Does it enable him to establish his 
defense— of fraud in Traesdale? 

But, again, conceding the new matter as 
true, the mortgages sold pendente lite, and 
the interest of their vendees, is comprehended 
within the interest represented by the com- 
plainants; and being one and identical, the 
decree of foreclosure, (if any is eventually 
rendered,) is a decree for their benefit, and if 
the bill be dismissed, for any or aU the causes 
shown in the answer of Kibbe— they, the as- 
signees, having no other title than that con- 
ferred by the complainants, the controversy, 
as to the subject matter, is finally ended: 
which object is the spirit of the rule of the 
supreme court, as declared in BUmendorf v. 
Taylor, 10 Wheat. [23 U. S.] 152. A final de- 
cree can be made without affecting their 
rights. They are not active, but passive par- 
ties—they hold under complainants— who 
prosecute for their benefit. This rule as to 
parties in equity Is not inflexible, and will 
never be so rigorously enforced as to defeat 
its purpose and work iniquity. It is a dis- 
cretionary rule, and the court will consider 
Its application to the circumstances of the 
case, and require or deny its enforcement ac- 
cording to its discretion. 

But. again, the proposed amendment is 
chiefly technical In its character; It intro- 
duces no substantial matter of defense. The 
omission of other parties in supposed inter- 
est, whose rights may be afEected by the de- 
cree, does not in this case Impair the rights 
of those of record; neither, under the show- 
ing of the affidavit, can it affect the interest 
of those who ai'e not of record; The policy 
of the rule, as given in Mandeville v. Kiggs, 
2 Pet. [27 U. S.] 282, is, to prevent future liti- 
gation. The alleged transfer, then, to Steph- 
ens & Price, is not such substantial matter, 
without the consideration of which' justice 
cannot be done to the parties litigant. If 
the proposed new matter was as to fraud, 
or, that the assignment was anterior to the 
mortgage, and that the latter was fraudu- 
lently obtained, or antedated, or that there 
never had been a mortgage bona fide, or, that 
it had in fact been paid: I should be dis- 
posed to grant the application; but, as it is, 
going not to the merits, but, to dismiss on 
purely technical considerations, I cannot, 
with satisfaction to my own conscience, grant 
the motion. Motion refused. 
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SUYDAM et al. v. VANCE. 

[2 McLean, 99.] i 

Circuit Court, D. Indiana. May Term, 1840. 

Pkincipal and SunETT — Release op Surety — 
Time Given— Stat op Executios— Consent op 
SuRETr — Witness — Interest — Attorney and 

ClilENT. 

1. To release a surety the holder of a note 
must, for a valuable consideration, give time 
to the principal. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. If the principal confess judgment at the 
first term, with stay of execution until the sec- 
ond, and it appearss that, in the ordinary course 
of the business of the court, a judgment could 
not have been obtained before the second term, 
no time ib given which affects the liability of the 
surety. 

[Cited in Pr<.ston v. Hood, 64 Oal, 409, 1 
Pae. 489 ] 

3. Time given to the principal, at the instance 
of the surety, or with his consent, affords no 
ground for his release. Nor is an indorser dis- 
charged where time is given by an unauthor- 
ized agent of the plaintiff. 

[Cited in Treat v. Smith, 54 Me. 114.] 

4. A witness must have a direct interest to 
render him incompetent. ° 

5. Aii attorney who may be chargeable with 
negligence, is liable, only, to the extent of the 
injury his client has received. 

[Cited in Spangler v. Sellers, 5 Fed. 894,] 
[Cited in Bongher v. Scobey, 23 Ind. 587.] 

[This was an action at law by H. Suydam 
& Co. against J. B. Vance.] 

Mr, Lockwood, for plaintiffs. 
Mr. Switser, for defendant. 

McLean, circuit Justice. This action was 
brought against the defendant as the indorser 
of a promissory note. The attorney, Mr. 
Loekwood, being sworn as a witness, stated, 
that he received the note for collection some 
time in the year 1838, That he shortly 
afterwards called on the defendant, as in- 
dorser, who admitted that he had received 
regular notice of the nonpayment of the 
note, and that he was liable to pay it. When 
he received the note from the agent of the 
plaintiff, the witness observed, that if he 
should have to bring suit against the maker 
of the note, who resided in lUi.jois, he should 
expect a higher compensation than if the 
suit was brought in Indiana. That the de- 
fendant' specially requested the witness to 
bring the suit against the maker. And the 
note was sent to Illinois, and suit was brought 
against the maker at the instance and for 
the benefit of the indorser. The maker of 
the note executed a power of attorney to 
confess a judgment on the note, with stay of 
execution until the second term of the court; 
and it was proved, that in the ordinary course 
of proceeding in the court, a judgment could 
not have been obtained before the second 
term. No part of the note could be made 
from the maker, and this suit was brought 
against the indorser. 

The defendant's counsel moved the court, 
on this state of facts, to instruct the jury: 
First: That the indorser was discharged 
from liability, as time was given to the prin- 
cipal on the judgment, as above stated. Sec- 
ond: That the testimony of Mr, Loekwood 
was incompetent, by reason of interest, and 
should, therefore, be withdrawn from the 
JuiT. 

In regard to the first point, it is a well es- 
tablished rule, that where the holder of a 
note, for a valuable consideraicion, gives time 



to the principal on the note, the surety is 
thereby discharged. It is the right of the 
surety, at any time, to pay the note, and be 
substituted to all the rights of the holder; 
and if the holder shall make a contract with 
the principal which shall suspend the right 
to coerce payment, this suspension is to the 
prejudice of the surety, and he is, consequent- 
ly, released. But in this case there seems to 
have been no suspension of the right of the 
plaintiff, and if there had been such suspen- 
sion, at the instance, and for the benefit, of 
the indorser, his consent was a waiver of any 
advantage from it. It does not appear that 
either the agent of the plaintiffs or their at- 
torney was authorized to give time to the 
principal in the note; and if time were given 
without the authority of the plaintiffs, they 
are not to be prejudiced by it. 

It is proved that, in the ordinary course of 
the business of tjie court, a judgment could 
not have been obtained before the second 
term; there was no time given, therefore, 
which could affect the liability of the defend- 
ant. Whether we consider the assent of the 
defendant to the proceedings on the judgment 
in Illinois, or the fact that no time on the 
judgment was given beyond the ordinary 
course of the court, or the power of the 
agent, it is equally clear that nothing has 
been done which goes to discharge the de- 
fendant. If the holder of a note, who has 
sued the maker, obtain a judgment, and agree, 
in consideration thereof, not to issue execu- 
tion before a certain day, before which day 
he could not. by the practice of the court, 
have otherwise obtained a judgment; this is 
not such an indulgence to the maker as will 
discharge the indorser, Hallett v. Holmes, 
18 Johns. 28; Bruen v. Marquand, 17 Johns. 
58. 

There seems to be no ground on which to 
overrule the testimony of the witness, I^ock- 
wood. It is contended that, by giving time 
on the judgment in Illinois, he has made 
himself liable to the plaintiff, and that by es- 
tablishing a right of recovery against the 
present defendant, he exonerates himself. 
In the first place there seems to be no ground 
on which to make the witness liable as an 
attorney. His liability attaches, in this view, 
only for gross negligence. And the extent 
of his liability depends upon the injury the 
plaintiffs may have received. It must be 
shown, therefore, not only that the attorney 
was grossly negligent in proceeding against 
the maker of the note, but that the amount 
might have been collected from him, had the 
proper steps been taken. Now, there is no 
evidence of negligence whatever, nor any 
as to the ability of the maker of tlie note, at 
any time, to pay it. There is, therefore, not 
the shadow of a ground for the objection to 
the competency of the witness. 

The verdict in this case can, in no respect, 
operate beneficially to the witness, in any 
suit which may be brought against him. 
And, indeed, it appears, from the facts, that 



■[23 Fed. Cas, page 479] 



(Case No. 13,658) STJYDAM 



he is in no shape liable to the plaintiffs, for 
the amount of the note in question. 

The jury found for the plaintiffs, and a judg- 
ment was entered on the verdict. 



Case N"o. 13,658. 

STJYDAM et al. v. WATTS. 

[4 McLean, 162.] i 

Circuit Court, D. Ohio. July Term, 1846. 

Deceit — Damages Sostatned — Loss op Commis- 
sions— Moset AUVASCED. 

1. A fahricated warehouse receipt, represent- 
ing that a larg" amount of poric had been re- 
ceived by defendant, subject to the orders of the 
plaintiff, irrevocably; which receipt, accom- 
panied by a draft of $12,000, being forwarded, 
was accepted and paid by the plaintiffs, affords 
a. ground for an action against the warehouse 
man, to the extent of the injury received. 

[2. Cited in Low v. Martin, 18 111. 291, to the 
point that case is the proper form of action.] 

3. By mailing the advance, the plaintiffs, who 
were commission merchants in Kew York, ex- 
pected to sell the property and receive the or- 
dinary commissions. 

4. This was in the line of their business, and 
the only motive they could have had to ad- 
vance the money. 

5. The loss of this constitutes an item of 
damage which the plaintiff may claim. 

6. It was a part of the contract. 

7. The defendant is also liable, on the fraud, 
for the money advanced. 

[This was an action by Suydam, Sage & 
Co. against Watts.] 
Ewing & IJ'orman, for plaintiffs. 
Mr. Hunter, for defendant. 

McLean, circuit Justice. This is an ac- 
tion of deceit. The ease made in the three 
first counts in the declaration is, in eEEeet, 
this: The defendant executed a receipt, say- 
ing that Samuel Adams, on the 24th of No- 
vember, 1843, delivered to him two thousand 
barrels of mess pork, marked A, in good or- 
der, etc., for,*an(? irrevocably subject to the 
order of the plaintiffs, and agreeing to de- 
liver the same with all '•easonable diligence, 
so soon as the navigation would permit, to 
the plaintiffs, in New York, in like good or- 
der, dangers of fire excepted, they paying 
charges, etc., and further specifying that 
the plaintiffs should hold said pork for sale 
on commission, ana have a lien thereon, not 
only for the sujjoined draft against his (the 
sai'l Adams's) property, of twelve thousand 
dollars, but also a general lien thereon for all 
other liabilities incurred or to be incurred for 
the consignors. 

Adams drew his draft for the above sum, 
subjoined to the receipt, indorsed the same 
to the Leather Manufacturers' Bank, and 
forwarded the draft and receipt to plaintiffs, 
who accepted the draft and paid the same at 
maturity to a bona fide holder. But the state- 
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ment was false; no produce, whatever, had 
been delivered by Adams to Watts, and plain- 
tiffs have lost their reasonable commissions, 
and are in danger of losing the amount of 
their advance. To these counts there is a gen- 
eral demurrer. 

In the declaration three grounds are assum- 
ed, on which damages are claimed: (1) In be- 
ing defrauded of divers commissions and 
gains which would have accrued to them on 
the sale of the said property. (2) In being 
in danger of losing the moneys paid on the 
draft. (3) In being otherwise greatly injured 
and damnified. 

The third ground, it is argued, in support 
of the demurre), is to«; geneiul. That if it 
stood alone, the declaration would be bad for 
uncertainty. That its only use is, to show the 
violence, etc., of the. defendant's conduct, and 
give character to the <^se. 1 Chit. PI. 398. 
The cause of action, it is contended, set forth, 
is not such as necessarily shows that the 
plaintiffs have sustained damage. It might 
be all true that the defendant gave a false 
receipt, and that the plaintiffs were thereby 
induced to accept the bill, etc., and yet the 
plaintiffs not be injured. Adams, the draw- 
er of the bill, might have refunded the amount 
of it to the plaintiffs. Hence the necessity, in 
pleading, to negative such payment by Adams, 
and aver the special damage. The rule is, "that 
when the law does not necessarily imply that 
the plaintiff sustained damage by the act 
complained of, it is essential to the validity 
of the declaration, that the resulting damage 
should be shown with particularity." 1 Chit. 
PL 396. That another rule is, "that the par- 
ticular damage, in respect of which the plain- 
tiff proceeds must be the legal and natural 
consequence of the injury done." And "spe- 
cial damage must be stated with particular- 
ity, in order that the defendant may be en- 
abled to meet the charge, if it be false." Id. 
And the counsel insist that the special dam- 
ages claimed in this case, are not the "legal 
and natural consequence of the act com- 
plained of.'' And first it is said the alleged 
loss of commissions and gains which it is 
claimed "would have otherwise accrued." 
The acceptance of the draft, it is said, "had 
no connection whatever with the commis- 
sions." In answer to this, it may be asked, 
for what purpose does a commission mer- 
chant make advances? That is a part of bis 
regular business. It is true, he may charge 
a commission on his advances, but h's busi- 
ness is not to loan money, but to sell property 
on commission. And as a means to enable 
him to secure consignments, he makes ad- 
vances. Was not that the object of the plain- 
tiffs in accepting the draft in this case? It 
was not that the money would be paid to 
them with interest and a per cent, for the ad- 
vance, but that the property should be con- 
signed to them for sale. This was promised 
by the receipt, and it was in the line of the 
plaintiffs* business to make such an advance. 
Then it was the natural and legal conse- 
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quence of the payment of the advance, that 
the plaintiffs should have the usual com- 
missions for the sale of the propeiiy consign- 
ed. 

With the view to this action, the transac- 
tion must be considered as real, and the le- 
sal consequences resulting from it. It hav- 
ing been fraudulent and fictitious, is the 
ground of compliint, and shows the damage 
bj' showing what would ha.e been the bene- 
fit, had the transaction been bona fide. 

The defendant's counsel would limit the 
payment of the draft, under the second 
ground, to the danger of losing the money ad- 
vanced. If the money had not been advan- 
ced, the plaintiffs could not have been in dan- 
ger of losing it; but the inducement to make 
the advance, is the question here. Not that 
the plaintiffs are in danger of losing it, be- 
cause they made It. The only inducement to 
the advance was. to secure the consignment 
of the property, as above stated. 

The counsel seems to think that the law, in 
a case like the present, can give no compen- 
sation. That tint is done for services ren- 
dered; and not because, by the conduct of 
the defendant, the plaintiffs '*have lost the op- 
portunity to make commissions." Why not 
give compensation in such a case? Is it not a 
contract? JUave not the plaintiffs advanced 
twelve thousand dollars to secure the sale of 
the pork; and if the sale be not given to 
them, may they not claim compensation for a 
breach of the contract? This does in no re 
spett differ from ordinary contracts made 
daily, for a breach of which the law gives 
damages. But it is said, if there was a con- 
tract, why not bring the action upon it. There 
was the form of the contract, but the fraud 
of the defendant withheld from it the sub- 
stance of a contract. He has made himself 
responsible on the ground of fraud, and for 
that he should be prosecuted. The false ware- 
house receipt which he gave, saying in it 
that the propertj' was to be irrevocably held 
subject to the plaintiffs* order, created a re- 
sponsibility on the part of the defendant, if 
the statement had been tvre. to keep the prop- 
erly safely, and forward it as soon as prac- 
ticable to the plaintiffs, which he promised to 
do. The whole being false, he is not the 
less Table to the plaintiff's tor the deceit. And 
it is not for him, or those who represent him, 
to say, sue on the contract and not on the 
fraud. He is liable as the plaintiff's seek to 
make him liable, and that is a sulficient an- 
swer to the demurer. 

As to the second ground, that the plaintiffs 
are in danger of losing the money paid on the 
draft, it is said, the allegation does not allege 
a loss, and consequently they having suff'ered 
no damage, can ret-over none. And it is ob- 
jected thai" thcie is no averment in the dec- 
laration, of the inability of Adams to refund 
the money paid on the draft. Can this be re- 
lied on by the defendant, as a sufiicient an- 
swer to his liability? That Adams, having i*e- 
ceived tlie mou ;y, is liable, is admitted, but 



is not the defendant also liable? If he be 
liable, the plaintiff's are not bound to sue 
Adams before they can resort to their suit 
against him. 

The advance was made on the faith of the 
defendant's receipt, as a warehouse man. 
The plaintiffs Jooked to the pork, as a security 
for the monev. and by the advance made, it 
was their own until they were completely re- 
imbursed Though Adams may be, or may 
have been, a man of propertj-, the twelve 
thousand dollars were not paid on his credit. 
The transaction was commercial in its char- 
acter, and the defendant as warehouse man, 
occupied a position of peculiar trust and con- 
fidence; and he is bound to answer in that 
capacity. He was the chief instrument in 
the fraud, which could not have been suc- 
cessfully carried oui, had it not been for his 
co-operation. He is, therefore, in momls as 
well as in law, responsible to the plaintiffs 
for the injuries experienced hy them, through 
his fraud. The demurrer to the first three 
counts is overruled. 



SUYDAM (WILLIAMSON v.). See Case No» 
17,756. 



Case No. 13,658a. 

The SVEND. 
[See 1 Fed. 54.] 



Case Ho. 13,659, 

In re SVENSON. 

[O-Biss. 69; 1 19 N. B. R. 229: 11 Chi. Leg. 

News, 367; 8 Reporter, 261; 25 

Int. Rev. Ree. 274.] 

Circuit Court, N. D. lUinois. July, 1879. 

Bankuoptct — Application for Discharge — As- 
sent OF Creditors— Pecusiabt Consideration. 

1. The district court has authority to allow a 
bankrupt to withdraw his petition for discharge 
and to file a new one at a later day. 

2. The statute making it a ground of objec- 
tion to a discharge, that the bankrupt has pro- 
cured the assent of creditors by a pecuniary 
consideration, does not apply to the payment by 
the bankrupt of the attorney's, notary's and reg- 
ister's fees, in making proofs of claims against 
his estate. 

[In review of the action of the district 
court of the United States for the Northern 
district of Illinois.] 

In bankruptcy. The bankrupt [Sven Sven- 
son] filed his petition for discharge in the 
district court, on the 27th day of March, 
1878. returnable on the 4th day of May, 
1878, and on the last mentioned day, peti- 
tioners, creditors of bankrupt, appeared and 
objected to the issuing of the discharge on 
the grounds that the estate, the bankruptcy 
being voluntary, had not paid 30 per cent.^ 
nor had the bankrupt obtained the assent 



1 [Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 
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-of the requisite amount in numbex* and value 
of creditors wlio had duly proved their 
claims. On the 25th of October, 1S78, leave 
being given, the bankrupt withdrew his peti- 
tion, and on the 13th of November, 1878, 
filed his second petition, returnable Decem- 
ber 23, 1878. On the last mentioned day he 
filed various proofs of claims, and the req- 
•uisite assent, in "writing, of creditors, the 
bankrupt having employed an attorney to 
dx*aw up the proofs and also paid the notary's 
and register's fees. The district court order- 
ed a discharge to be issued [case unreported}, 
and the objecting creditoi-s then filed this 
petition for review. 

B. M. Shaffner, for bankrupt. 

T. S. McClelland, for objecting creditors. 

. HARLAN, Circuit Justice. The power of 
the district court over the subject of the 
bankrupt's discharge was not exhausted on 
May 4, 1878. It is. true that upon the show- 
ing then made a discharge could not have 
been granted. But there was no order or 
judgment, at that time, denying the appli- 
cation for discharge. The question pf dis- 
charge was not judicially determined upon 
that application. The subsequent action of 
the court allowing the bankrupt to withdraw 
his first petition for discharge, and to file a 
new one, was not in violation of any provi- 
sion of the bankrupt law [of 1SG7 (14 Stat 
517)]. The whole question of discharge was 
within the control of the bankruptcy court 
until "the final disposition of the cause." 
It appears that after the banknipt obtain- 
ed leave to file a second petition for dis- 
charge, he employed an attorney who pre- 
pared proofs of eight claims against his es- 
tate, and the consents of such creditors to his 
discharge. He paid the notary his services 
for taking the proofs, and the register his 
fees for filing same. He bore the entire ex- 
pense connected with the proofs of those- 
claims, for the sole pui-pose of obtaining the 
consent of creditors to his dtschargfe. The 
statute makes it a ground of objection to a 
discharge, "If the bankrupt, or any person 
in his behalf, has procured the assent of any 
creditor to the discharge, or influenced the 
action of any creditor at any stage of the 
proceedings by any pecuniary consideration 
qr obligation." Rev. St. § 5110. The present 
case is not covered by that statute. Certain- 
ly' the bankrupt could rightfully ask the as- 
sent of creditors to his discharge- If they 
are imwilling to incur the expense of proving 
their claims, either because of their worth- 
less character, or for other (to them) satis-* 
factory reasons, the bankrupt, in order to ob- 
tain the benefit of their formal assent to his 
discharge, could bear the expenses of such 
proofs, without necessarily affecting his right 
to a discharge., In such case, it cannot be 
fairly said that the assent of creditor^ was., 
procured, or their action influenced, by ''any- 
pecuniaiy consideration or obligation."- The 
23FED.CAS.— 31 



Dia,tute evidently refers to .cases when tht 
creditor receives himself some pecuniary or 
other substantial profit or benefit from the 
-bankrupt, or from some one acting in his be- 
half, as the result or fruit of his action in 
the bankruptcy proceedings. 

For these reasons, the court is of opinion 
that the action of the district court was 
jight. The petition for review is overmiled, 
and it will be so certified to the court below. 
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SWAIM et al. v. The FRANKLIN. 

[Crabbe, 210.] i 

District Court, E. D. Pennsylvania. April 20, 
1838. 

Shipping— Failuke to Deliver Goods— Bill of 
Lading — Jukisdiction, 
A libel dismissed, pro forma, for want of ju- 
risdiction, in order to allow an immediate ap- 
peal; the question being on the jurisdiction 
over a case of contract under the general mari- 
time law. 
[Cited in Knox v. The Ninetta, Case No. 7,- 
912.] 

This was a libel for damages, for not de^ 
livering goods according to the provisions 
and terms of a bill of lading. It appeared 
that the bill of lading was dated at Phil- 
adelphia on the 2Sth December,' 1S3G; that 
the goods therein mentioned were to be de- 
livered to Champomier and Guard at New 
Orleans, they being the agents for the libel- 
lants [Charles G. Swaim and Isaac Damarest] 
and by them forwarded to one John S. Rhea, 
at Dayton, Ohia; that the goods were not 
delivered to Champomier and 'Guard at New 
Orleans, but to some other person; that they 
were not sent to Rhea for a long time, but 
were transported in various directions, and 
to various places by the person to whom 
they were erroneously delivered at New Or- 
leans; and that, when they finally reached 
Rhea, they were damaged, and burthened 
with heavy charges for transporfation. The 
libel was filed on the l4th March. 1838, and 
claimed damages on this state of facts. A 
plea to the jurisdiction wafe filed on the 16th 
of the same month. 

On the 4th April. 18S8, the case came on 
for a hearing befti'e Judge HOPKINS ON, 
on the question of jurisdiction, and was ar- 
gued by Thompson & Gerhard, for the libel-" 
lants, and Fallon & Shoemaker, for the re- 
spondent. 

, Mr. Thompson, for libellants." 

This court has jurisdiction over <;ontracts 
of a maritime nature, by proceedings in rem 
or in- personam De Lovio v. JBoit [Case No. 
3,776] i Thackarey v. The Farmer [Id. 13,- 
852]; Ramsay v- Allegre, 12 Wheat. [23 U. 
S.] 611. Tbe ancient admiralty court of Eng- 
land has always taken jurisdiction according, 
to the' nature of the action^ and not accord- 
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ing to the place. Dunl. Adm. Prac. 7, 13, 16, 
35. The restrictions on the admiralty juris- 
diction in England arose from the contest 
hetween the courts of common law and ad- 
miralty; but the restraining statutes have 
never had any effect in this country, and 
ought not to affect the jurisdiction of this 
court. Stevens v- The Sandwich [Case No. 
13,409], in note; Davis v. The Seneca Lid- 
3,GoO]; Zane v. The President [Id. 18.201]; 
Davis V. The New Brig [Id. 3,643]; Thack- 
arey v. The Farmer [Id. 13,852]. When the 
contract is strictly maritime, and within the 
ancient English admiralty jurisdiction, our 
courts will take jurisdiction of it, not re- 
strained hy the English common law de- 
cisions. Serg. Const. Law, 21, 207. Our 
courts have far exceeded the admiralty ju- 
risdiction in England. 2 Brown, Civ. & Adm. 
Law, 122; Abo. Shipp. 143; North v. The 
Eagle [Case No. 10,309]; The Aurora, IWheat. 
[14 U. S.] 96, 102. 103; The General Smith, 4 
Wheat [17 U S.] 438; Phillips v. The Scat- 
tergood [Case No. 11,106]. A lien is given, 
on a foreign ship for repairs, by the general 
maritime law, but denied by the common law 
of England. The fact of such a lien being 
recognized In this country proves that we 
follow the general maritime law. The St. 
Jago De Cuba, 9 Wheat [22 TJ. S.] 409, 416; 
Ramsay v, AUegre, 12 Wheat [25 U. S.] 613, 
G16. All these liens, of which the admiralty 
takes jurisdiction, are on an implied liability 
incurred on land, and the service is per- 
formed on land, but the contracts relate to 
navigation and commerce. The Jerusalem 
[Case No. 7,294] ; Feyrous v. Howard, 7 Pet. 
[32 U. S.] 324; The Draco [Case No. 4,037]; 
The Zodiac, 1 Hagg. Adm. 325; .Tohnson v. 
M'Donough [Case No. 7,395]; Hussey v. 
Christie, 9 East, 426; Smith v. Plummer, 1 
Barn. & Aid 575, Bulgin v. The Rainbow 
[Case No. 2,116]; Brackett v. The Hercules 
[Id. 1,762]: Ross v. The Active [Id. 12,071]; 
The Favourit\ 2 O- Rob. Adm. 237; The 
Grand Turk [Case No 5,683]; Ouston v. 
Hebden, 1 Wils 101; Skrine v. The Hope 
[Case No. 12,927]* The Aurora, 3 C. Rob. 
Adm. 133; Janney v. Columbia Ins. Co., 10 
Wheat. [23 TJ. S.] 411. Many cases can 
be found as to seizures under laws of the 
United States, yet these laws must be un- 
constitutional it the admiralty and maritime 
jurisdiction of our courts is confined to what 
it was in England when the constitution was 
adopted. U. S. v. La Vengeance, 3 Dall. [3 
U- S.] 297: The Samuel, 1 Wheat. [14 U. S.] 
9; The Oetavia, Id. 20; The Sarah, 8 Wheat 
[21 U. S.] 391. In regard to contracts of a 
maritime character our courts have jurisdic- 
tion. The Orleans v. Phoebus, 11 Pet [36 
V. S.] 183; The Mary [Case No. 9,187]. Ju- 
risdiction is exercistd ov-r cases of chai-ter- 
parties and bills of lading. Drlnkwater v. 
The Spartan [Id 4,085]. The only difference 
between a charter-party and a bill of lading 
is, that one is for the whole ship, and the 
otiijer for particular articles. The Volunteer 



[Id. 16,991]; 2 Kent, Comm. 220; The Rebec- 
ca [Case No. 11,619]. 

Mr. Fallon, for respondent 

We will not go into the general question of 
jurisdiction, but shall take up the case on 
its own particular facts. We mean to deny 
the jurisdiction over this particular case, but 
not over the general and broad ground. We 
will admit, for the present, that in general 
a bill of lading may be enforced in this court, 
but we say that this is not such a <;ase as is 
embraced in this principle. Bains v. The 
James and Catherine [Case No. 756]. The 
libel charges, for the cause of action, that the 
goods were not delivered to the persons 
named in the bill of lading, but to other per- 
sons, and by reason whereof they were sent 
out of their destined course. The jurisdic- 
tion does not appear, and, as the court is one 
of limited jurisdiction, it must appear af- 
firmatively on the libtl that the case is with- 
in the limits. Bank of U. S. v. Weisiger, 2 
Pet [27 U. S.] 341. It does not appear that 
the damage was done at sea, or in a seaport, 
and there is. therefore no admiralty juris- 
diction. The action is brought for the non- 
delivery of the goods to the proper person; 
not for any damage sustained by them at 
sea, or in port, or on board the vessel, but 
because the goods were sent out of their 
proper course The goods having arrived at 
New Orleans, this court has no jurisdiction 
because of their delivery to a wrong per- 
son after their arrival The libel admits the 
arrival, and charges, as the ground of the 
suit, that the goods were delivered to a 
wrong person, which, of course, could not 
have happened at sea, or in the harbor. The 
cases fully establish that a bill of lading is 
within the jurisdiction of the court; but to 
be, within the jurisdiction, the contract must 
be maritime, and the breach must happen, or 
the cause of action arise at sea. De Lovio 
v. Boit [Case No. 3.776]. If the libel shows 
that the goods arrived safely at New Or- 
leans, there is an end cf the jurisdiction. A 
bill of lading contains two contracts, one to 
transport the goods, the other to deliver 
them. For the breach of the first the ad- 
miralty has jurisdiction, but not for the sec- 
ond, which is not to be performed at sea. 
The "^''olunteer [supra]. The lien for freight 
is sustained because the service was. from 
its inception to its termination, on the sea. 
Drinkwater v. The Spartan [supra]. The 
same principle decides Crane v. The Rebecca 
[supra] ; Bulgin v. The Rainbow [Case No. 2,- 
110]; Ramsay v. Allegre, 12 Wheat [25 U. S.] 
'611, 634; and Phillips v. The Thomas Sratter- 
good [Case No. 11,106]. The damages claim- 
ed here are extraordinarily remote; they are 
for the consequential expense and loss al- 
leged to have been sustained by sending the 
goods to a wrong place, out of their destined 
course. That is, the goods were delivered to 
a wrong pers 'n; that person sent them to a 
wrong place, and that occasioned the loss. 
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and expense, which is the damage claimed. 
Even if the owners should he responsible, 
this gives no lien on the vessel. Whoever 
claims a lien must establish it The General 
Smith, 4 Wheat. [17 U. S.] 443. 

Mr. Shoemaker, for respondent 
Admiralty judges and courts, in this coun- 
try, are governed only by the constitution 
and acts of congress. It was intended to 
give to the admiralty jurisdiction in such 
cases, only, as were not properly cognizable 
at common law. Talbot v. The Three Brigs, 
1 Dall. [1 U. S.] 95; Articles of Confedera- 
tion, arts. 2, 9. The words "cases of admir- 
alty and maritime .lurisdictlon," in article 3, 
§ 2, cl. 1, of the constitution, were intended 
to refer to the jurisdiction, as given by the 
articles of confederation. The trial by jury 
has always been" a favorite with the states. 
See the 7th amendment to the constitu- 
tion. All this matter, however, is to be de- 
cided by the statute under the constitution. 
The act of 24th September, 1789, § 9 (1 Story's 
Laws, 56 fl Stat 76]), uses the words, "sav- 
ing to suitors, in all cases, the right of a 
common law remedy, where the common law 
Is competent to give it." "Suitors" includes 
defendants as well as plaintiffs. Whatever 
jurisdiction this court might have had be- 
fore this statute, it is now taken away where- 
ever the common law can afford a remedy. 
Fisher v. Blight 2 Cranch [6 U. S,] 386. 

Mr. Gerhard, for libellants, in reply. 

It has been frequently decided by this 
court, that its jurisdiction extends to all 
maritime contracts. Davis v. The I^ew Brig 
[Case No. 3,643], De Lovio v. Boit [supra]; 
Drinkwater v. The Spartan [supra]; The 
Rebecca [Case No, 11,619]; The Draco ^ [Id. 
4,057]. This jurisdiction extends over the 
whole contract and is not limited to the 
place where the brei.ch takes place. The 
contract is not performed by the mere trans- 
porting the goods over the sea. This must 
be followed up by the delivery of them to 
the person designated. It is this which is 
the consummation of the contract The ot>- 
jections which have been made to the juris- 
diction, from the origin and statutory lim- 
itations of the admiralty courts in this coun- 
try, are answered by Dunl. Adra. Prae. 38. 
The case, Bains v The -James and Catherine 
[Case No 756] is inconsistent with the whole 
current of decisions. Thackarey v. The 
Farmer [supra]: Peyroux v. Howard. 7 Pet 
[32 U. S.I 324; Davis v The New Brig [supra]; 
The Orleans v. Phoebus, 11 Pet [36 U. S.] 
184; 3 Story. Const p. 640, § 1063 et seq.; Id. 
p. 53G, § 1608 et seq.; 1 Boul. P. Dr. Com. 149, 
150; 2 Boul P. Dr. Com. SOS; 3 Pard. Dr. 
Com. 163, 186; The Nestor [Case No. 10.126]; 
Certain Logs of Mahogany [Id. 2.559]; Janney 
V. Columbia Ins. Co., io Wheat. [25 U. S.] 418; 
2 Brown, Civ. & Adm. Law. 122. 

HOPKINSON, District Judge, said that the 
case had been elaborately argued; that it 



would impose a great labor upon him. and 
require much time to give a full examina- 
tion to all the authorities and arguments that 
had been insisted upon, which was hardly 
possible to be done duriuii the session of the 
circuit court: that even when done it would 
decide nothing, but be only preliminary to 
carrjdng the case to the circuit eouit. In 
this view of the ease, he had determined to 
give a judgment pro forma; that it would be 
in favor of the plea to the jurisdiction, be- 
cause that would be a final judgment, and 
allow an immediate appeal, whereas a judg- 
ment for the jurisdiction would be followed 
by a further hearing on the merits. 

Libel dismissed pro forma, for want of 
jurisdiction. No appeal was taken. 
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SWAIN V. HOWLAND. 

[1 Spr. 424.] 1 

District Court, D. Massachusetts. June, 1858. 

Seamen— FoKFEiTUKE op Wagf-s— Desertion— Ju- 
dicial DiSCRETIOX. 

By xhe general maritime law, desertion by a 
seaman is not necessarily a forfeiture of all an- 
tecedent wages, and all goods on board, but the 
court has tht, power to mitigate the forfeiture 
according to circumstances. 

[Cited in The Quintero, Case No. 11,517; The 
Balize, Id. 809.J 

In admiralty. 

A. Mackie and A. S. Cushman, for libel- 
lant 

L. F. Brigham and J. C. Stone, for respond- 
ent 

SPRAGUE, District Judge. This is a libel 
by a father for the share, or lay, of hia 
minor son in a whaling voyage. The son 
shipped at a lay of 1/170, in 1850. being 
nearly 17 years of age, and the vessel sailed 
from New Bedford in June of that year. 
The father afterwards expressed his appro- 
bation of what had been done. The son con- 
tinued on board, and in the performance of 
his duty, until September, 1&53, when he 
deserted, at a port on the coast of the Pa- 
cific. The ship had then ceased cruising tot 
whales, and she returned from that port di- 
rectly home, where she arrived in January 
following, with a large quantity of oil. The 
only defence to this suit is the desertion of 
the minor. No statute desertion Is proved, 
or even alleged, but it is insisted that by 
the general maritime law, all the earnings 
of the son are absolutely forfeited. There is 
no question that the libellant was entitled 
to the services of this minor son. and might 
recover either their value to him, or the stip- 
ulated compensation, if the voyage had been 
fully performed. The objection to the claim 
rests wholly upon the desertion. Some stress 
was laid In the argument upon the suit's 
not being by the seaman himself, and also 

I [Ppported by F. E. Parker, Esq.. assisted by 
Charh's Francis Adams, Jr., Esq., and here re- 
printed by permisKion.] 



SWAIN (Case No. 13,661) 



'[23 Fed. Cas. page 484] 



■upon tlie fact thattbe deserter -was a iainor; 
.but I do not choose to rest my decision upon 
those circumstances, because I am of opinion 
-that, if this lad had been of full age when 
he shipped, and were now the libellant, it 
would not be imperatiye upon the court to 
deprive him of all compensation. A deser- 
tion, under the general, maritime law, is not 
an absolute forfeiture of all antecedent wa- 
ges and goods on board, but the court has 
the power to mitigate it, according to the 
circumstances of the case; and I rejoice, 
for the sake of justice and humanity, that 
such a power exists. I am aware that much 
is said in the books to countenance a differ- 
ent doctrine, founded upon the early mari- 
time codes and usages. Lord Mansfield said, 
in the king's bench: "We do not sit here 
to take our rules of evidence from Siderfin 
or Keble." And I think maritime courts, at 
the present day, may well decline being ab- 
solutely controlled by the practice or opin- 
ions of a remote and rude age, when voy- 
ages were short and navigation was in its 
infancy, and which cannot be applied to the 
navigation and business of the present day, 
without gross injustice. Suppose that, in the 
Middle Ages, the state of commerce, the re- 
lation of the seamen to the voyage, and the 
danger from enemies and pirates were such 
that it was deemed proper, in the imperfect 
light of the dawn of commercial jurispru- 
dence, to inflict, as a peremptory mulct upon 
seamen, the loss of all wages then due,' and 
all their goods on board of the vessel, does 
it fallow that we are to apply the same doc- 
trine to the whale fishery as it now exists, 
a business which did not then enter into 
tie imagination of man, and in which the 
voyages are extended often to four, and 
sometimes to five years and upwards? The 
ease now before the c6urt is a sufficient il- 
lustration of the wrong that may be worked 
by the doctrine of absolute forfeiture. This 
young man served faithfully for three years 
and four months, in a laborious and danger- 
ous occupation. .The circumstances under 
\yhieh he left that service do not appear, nor 
that the master made any endeavor to pro- 
cure his return. It is not proved, or even 
alleged, that his desertion caused any loss 
or damage to the owners; on the contrary, 
it is not unreasonable to presume that it was 
a, benefit. A greater number of men is re- 
(luired in taking oil than for navigating the 
ship, and as. after. he left, she was only to 
make her homeward passage, the rest of the 
(•few was probably more than sufficient for 
sailing her, and the owners were saved the 
expense of iiis board. Yet, if the forfeiture 
be abs6lute. he is cut off from any share 
ii} the proceeds of the voyage, that is. de- 
]>riyed of all tne earnings that are due to 
him for more than three years' hard and 
hazardous service. There may be cases in 
which there nas been a couTSe 0f ill treat-' 
m'ent, on the part of the officers or some of 
the crew, or infirmity of body or of mind. 



of apprehension, or error, which falls short 
of a complete justification of desertion, and 
■yet comes near to it, and presents strong 
grounds for its extenuation, especially where 
little or no damage has accrued to the own- 
ers. Now to apply an iron rule of forfeiture 
of all antecedent earnings, and all goods 
on board, without regard to their amount, 
or to the degree of delinquency in the de- 
serter, or of injury to the owners, is at war 
with the whole spirit of our jurisprudence. 
Scarcely another instance of forfeiture or 
penalty can be named. In which there is not 
somewhere lodged a power of dispensation 
or mitigation. In covenants with a forfei- 
ture for non-performance, the forfeiture is 
enforced only to the extent of the damage. 
Penal bonds are chancered by the court; 
forfeitures under the revenue laws may be 
remitted by the secretary of the treasury, 
under certain restrictions; and even the pen- 
alties and punishment of crimes of eveiy 
grade may be remitted by the pardoning 
power of the executive. Why should the 
law of forfeiture be blindly inexorable 
against seamen alone, and that, too, for ai^ 
ofiCenee often venial, committed from thought- 
lessness, or rashness, in a moment of irri- 
tation or temptation. Its injustice is pal- 
pable. It is at least of doubtful policy. De- 
sertion is often the effect of a sudden im- 
pulse from real or supposed wrong, or the 
temptations or allurements of the shore, aft- 
er being long subjected to confinement, pri- 
vations and hardship at sea. The hope of 
obtaining compensation for past services 
would be an inducement to return to this 
country. Ought it to be wholly cut off by 
an absolute forfeiture? 

Searaen, in general, have little confidence 
in the justice of those whom circumstances 
have placed above them, and there is too 
much ground for this feeling. If a seaman 
is wronged by a subordinate officer, and 
makes complaint to the master, it too often 
happens that he not only can obtain no heai'- 
ing or redress, but bripgs upon himself fur- 
ther and greater ill treatment; and an ap- 
peal to an American consul against a master 
is oftentimes no more successful, pre-occu- ■ 
pied, as that officer is likely to be, by the 
representations and influence of the master.. 
Ijpon his return home, he finds those whom ' 
he has served, the owners of the ship, gen- 
erally take part, at once, with the officer, in 
every controversy with the seamen, and not 
nnfrequently exerting themselves to inter- 
cept that justice which the law would give ' 
him. -And if to all this be added peculiar 
severity, even by the law of his country, 
in subjecting him alone to a forfeiture which 
cannot be remitted, or even mitigated, he 
may well be excused for feeling little con- 
fidence in the justice of superior powers. 
This feeling enters into his • character, adds 
to his recklessness, weakens the ties that 
bind him to his country, and tends to make 
him a vagrant citizen of the world. The doc- 
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trine that the Court is notj.Jby the iharitime 
law, hound to decree a forfeiture of all an- 
'tecedent earnings', is not new in this court. 
I have held it in several former cases, two 
of which have been reported. Lovrein. v. 
Thompson [Case No. 8,557] ; Gladding v. Con- 
stant [Id. 5,468]. I am glad to find it sus- 
tained by the authority of Judge "Ware. Gif- 
.ford T. Kollock [Id. 5,409]. 
' Judge Story, in Coffin v. Jenkins [Case 
No. 2,948], at first lays down the doctrine 
-that desertion is, by the maritime law, an 
absolute forfeiture, but he afterwards qual- 
ifies this by saying that, in case of severity 
by the officers and ill treatment of the sea- 
men, or of an ofEer to return to duty, the 
forfeiture may be mitigated. It is true, that 
-he seems to confine this amelioration of the 
doctrine to the cases specified, or others sim- 
ilar thereto, but it is apparent that the same 
Xtrineiple which makes the rule to recede 
before those circumstances, must make it 
yield to others equally cogent; that is, it 
establishes a power of mitigation, to be ex- 
ercised by the court according to its judicial 
discretion. It is to be observed that he uses 
the word mitigated, showing that he had 
reference not to cases of justification, wbich 
excludes all forfeiture, but of extenuation 
which may render it partial, instead of to- 
tal. 

'. I have.no occasion to consider any statute 
ilesertion, either under the act of 1790 [1 
Stat. 131], or the recent act of 1856, c. 127, 
§ 25 [11 Stat. 62], which has been passed 
since this voyage was completed. 

The cause must be sent to au assessor, to 
ascertain and report what were the proceeds 
of the voyage, and the advances to the li- 
bellant,. or for his benefit, and the court 
will then determine the amount for which 
41 decree shall be rendered. The Mentor 
[Case No. 9,427]. 

' NOTE. See The MiiTtha [Case No. 9,144], 
that desertion, by the maritime law, is "to be 
punished by a simple mulct or abstraction of 
wages, at the discretion of the court." .See, 
also, Coffin v. Shaw [Id. 2,952]. That the stat- 
ute does not supersede the general doctrine of 
the maritime law, or repeal it, see Cloutman v. 
Tunison [Id. 2,907]; Coffin v. Jenkins fid. 
2,948]; Burton v. Salter [Id. 2,218]; The Ro- 
vena [Id. 12,090]: The Cadmus [Id, 2,282]; The 
Union [Id. 14,348]; The Osceola [Id. 10,602], 
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, SWAIN TURBINE & MANUF'G CO. v. 

LADD. 

[2 Ban- & A. 488 ;-! 11 O. G. 153.] 

Circuit Court, I). Massachusetts. Jan. 2, 

1877-2 

Patents— Reissue — CokflIctxsg CijAims— Fdkc- 
TioNAL Differences. 
1, Swain, the assignor to the complainants, 
was the inventor of an improved form of that 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 102 U. S. 408.] 
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' class ' of water-whieeis known as "turbinesl" 
•The reissue :of his patent was broader in its 
wording than the original. Held, that the 
"claims in the reissue" must be construed so as 
not to embrace any invention broader than that 
described or substantially indicated in the origi- 
nal patent- 
[Cited in Brainard v. Gramme, 12 Fed.^ai.*! 

2. No matter how valuable and meritorious 

an invention may be, a patentee has no right, 

by reissuing his patent, to gradually widen the 

' scope of his claims so as to keep pace with the 

progress of invention. 

- 3. A claim, which would be void as merely 
functional, should he construed in connection 
with the , described means, in the reissue, but 
so as not to embrace any invention broader in 
its scope than the original.- 

4. In cases where mere changes of form be- 
come patentable by reason of involving func- 
,tiqnal differences; it should be left open to sub- 
sequent inventors to devise other changes of 
form involving other functional changes, when 
the same result is not attained in substantially 
the same wav. 

[This was a bill in equity by the Swain 
Turbine & Manufacturing Company against 
James E. Ladd, for the infringement of reis- 
sued letters patent No. 5,154, granted to A. 
ai. Swain November 19, 1872, the original let- 
ters patent. No. 28,314, having been 'granted 
May 15, I860.] 

- J. S. Abbott and H. "W. Boardman, for 
complainants. 

, Brown & Holmes and C. E. Mitchell, for 
defendant. 

SHEPLBY, Circuit Judge. The invention 
of Swain, the assignor to the complainants, 
-relates to a new and improved form of that 
class of water-wheels known as "turbines," 
which opei^ate by means of extracting power 
from the unbalanced pressure of water, 
which, as it passes through the wheel, has 
its direction changed by the curved surfaces 
of the floats, which take and transmit the 
power of th6 water impinging upon and pass^ 
ing over their curved surfaces. In all wheels 
of this class, form is material, substantial 
and functional, and very slight changes of 
form and proportion involve functional chan- 
ges of great importance. Slight modifica- 
tions and deviations f i om any prescribed op- 
erative forms and proportions may destroy 
the usefulness or put an end to the identity 
of the device, or, on the other hand, may ef- 
fect new and different and better results. 

Before the invention of Swain, the turbine 
wheels in common use were generally class- 
ed under two heads, the Fourneyron and the 
Jonval wheels. The wheels of the Fourney- 
ron type received and discharged the water 
horizontally- The wheels of the Jonval type 
received the water vertically from the top 
and discharged it downwardly. Various 
modifications had been made, and many pat- 
ented, of both these forms of the turbine 
wheel. That Swain made a great improve- 
ment, upon any of the turbine water-wheels 
which preceded his, is very evident, and no 
testimony in the record, in the opinion of 
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the court, has any tendency to show that he 
was not the first and original inventor of 
that which he claimed in his original patent. 
Valuable and meritorious as that inyention 
was, it entitles him only to a monopoly of 
that which he really invented, and no invent- 
or has any right to gradually widen the 
scope of his claims to keep pace with the 
progress of invention. Especially in cases, 
where mere changes of form become patent- 
able by reason of involving functional differ- 
ences, should it be left open to subsequent in- 
ventors to devise other changes of form in- 
volving other functional changes, where the 
same result is not attained in substantially 
the same way. 

In order properly to construe and limit the 
claims of the reissued patent in this case, so 
as to give to the patentee the entire monopo- 
ly of the invention actually made by him, 
and at the same time to so limit it as not to 
cover a field of invention into which the pat- 
entee had not entered, it becomes necessary 
to examine the original patent, and endeavor 
to determine from that, what was the scope 
of the invention which was described, indi- 
cated, or suggested in the specifications of 
the original patent. The original patent 
granted to A. M. Swain, May 15, 1860, for a 
new and improved wheel. No. 28,314, de- 
scribes the object of the invention "to obtain 
a simple and efficient horizontal water-wheel, 
one that will have all its parts accessible for 
repairs, and which will give the maximum 
power of varying heads, with an economical 
use of water." After describing the devices 
for raising and lowering the wheel, as de- 
sired, without removing the wheel from its 
proper working position, and without being 
troubled with the influence or action of the 
water, the description of the wheel and its 
floats is as follows: 

"The wheel has its floats cast or construct- 
ed each of a single piece of metal. The face 
sides of the floats, where the water impin- 
ges, are of paraboloidal form, whose axes are 
tangent to a circle, to which the guides, here- 
inafter described, are also tangents, and also 
to the curve at or near the circumference of 
the wheel. The bottoms of the floats are 
formed by revolving the curves on their 
axes." 

A description is then given of the annular 
chamber, termed the hydrostatic chamber 
around the wheel, with a series of guides, 
which, in connection with the top of the 
chamber and the cylinder connecting the 
guides at the bottom, form chutes, which di- 
rect the water properly to the buckets of the 
wheel, and an arrangement is provided by 
means of raising and lowering them to in- 
crease or diminish at will the volume of wa- 
ter admitted to the wheel, thereby regulating 
the capacity of the wheel as occasion may re- 
quire. 

"When J (the ring or cylinder to which 
the guides are attached and cast) is lowered, 
the water strikes the floats with all the force 



and velocity due to its head, directly under 
the rim of the wheel, which is so curved as 
to force the water down rapidly in the lower 
curved parts or bottoms of the floats, the wa- 
ter not leaving the wheel until its force has 
been properly expended ori it." 

When we examine this specification in con- 
nection with the drawings to which it refers 
(leaving out of view, for the purpose of this 
examination, the annular chamber with the 
guides and chutes, and the devices for raising 
and lowering the wheel), we find the essen- 
tial elements of the wheel to be, first, floats 
whose face sides where the water impinges 
are of paraboloidal form, whose axes are tan- 
gent to a circle to which the guides are also 
tangent, and also to the curve at the outer 
circumference of the wheel. We find the 
upper edge of the floats not to be horizontal to 
the axes of the wheel, but curving downward 
inwardly diagonally, so as to conform to the 
rim of the wheel to which the floats are at- 
tached, which is so curved inwardly and 
downwardly. We find these floats with a 
discharge-line curving over their inner edges 
from the curved crown to the lower outer 
edge of the wheel, the float thus narrowing 
almost to a point at the lower band or rim of 
the wheel. This form of float, acting in 
combination with the curved part of the 
crown, and the hub inside of the inner edges 
of the floats, discharges the water neither 
horizontally nor vertically with reference to 
the axis of the wheel, but in diagonally- 
curved lines; secondly, we find, as one of the 
elements of this wheel, a rim, or crown, 
"which is so curved as to force the water 
down rapidly in the lower curved parts or 
bottoms of the floats." This downward and 
inward curvature of the crown is not de- 
scribed as an alternative or preferable con- 
struction, but as one having an important 
function in combination with the floats. As 
correctly stated by Mr. Renwick, one of the 
experts examined by the defendant, if there 
had been any intention of discharging the 
water in nearly horizontal lines, the lower 
side of the rim or crown would not hav& 
been bent downward, so as to force the water 
down, and the space in the centre of the 
wheel, into which the horizontally flowing 
water would escape, and which would be 
necessary for its escape, would not have been 
stopped up by the hub and the downward 
prolongation of the crown after It extends in- 
ward beyond the inner edges of the buckets. 
And if it had been intended that any consid- 
erable portion of the discharge should have 
been downward vertical, as, in the Jonval 
wheel, then the delivery-edges of the buckets 
would not have beni curved, as before de- 
scribed. This view of the office and func- 
tion of the downward curved crown is fur- 
ther confirmed by the arrangement of the 
chutes in the Swain device in such a manner 
as that the water at part-gate is admitted 
directly under the curved rim of the wheel. 

The reissued patent. No. 5,154, dated No- 
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TemTaer 19, 1S72, has its first, second, third 
and fifth claims so worded, as in their broad 
and literal construction, -without any limita- 
tion to the invention described in the speci- 
fications of the original and the reissued pat- 
ent, to claim any form of "water-wheel hav- 
ing an effective inward flow and discharge 
of part of the water, and an effective down- 
ward flow and discharge of part of the water 
simultaneously in one wheel, whereby the 
effective area of discharge is increased with- 
out increasing the diameter of the wheel." 
This is the exact language of the fifth claim, 
which would be void as a claim merely func- 
tional, unless this claim be construed as 
must also the first, second and third claims, 
as including the described means of efEecting 
the result. To uphold these claims they 
-must not only be construed in connection 
with the described means in the reissue, but 
so construed as not to embrace any invention 
broader in its scope than the invention de- 
scribed, or substantially suggested or in- 
dicated in the original. However meritorious 
and original the invention of Swain was (and 
of its originality and merit as an advance in 
the state of the art at the date of Swain's 
invention, the court does not entertain any 
doubt), nevertheless, its great merit and 
utility will not justify such broad claims in a 
reissue as shall effectually interpose a bar- 
rier in the path of subsequent inventors, and 
arrest the progress of invention. The broad 
language of these claims, liberally construed, 
eliminates from the combination in the re- 
issue, the downward and inward curvature 
of the crown which forms an essential func- 
xional element of the combination in the orig- 
inal. Such a literal construction of these 
claims, with the 'scope contended for by the 
complainants, would render the issue- void, 
according to the decisions in Gill v. "Wells 
[22 Wall. <89 TJ. S.) 1], and many other cases 
decided by the supreme court of the United 
States, including Seymour v. Osborne [11 
Wall. (78 TJ. S.) 516]. In this connection the 
court can only repeat the language of the 
opinion In Forsyth v. Glapp [Case No. 4,949]. 

"The court will look beyond the mere form 
of words in the claim of a reissued patent 
into the specifications, in both the original 
and reissued patents; and even if on the 
face of the reissued patent it does not em- 
brace anything not described or suggested 
in the original, nevertheless, the court will 
asceitain whether there is any substantive 
invention adequate to support a claim in- 
geniously worded, not so much for the pur- 
pose of describing what the patentee really 
invented, as of grasping within its terms, 
some contrivance not within the knowledge 
or contemplation of the patentee, and for that 
reason, not by reason of inadvertence or mis- 
take, not embraced in the claims of the orig- 
inal patent." 

Giving to these claims the construction which 
we have indicated, the word "crown" in the 
first three claims will refer to and include in 



the combination such a crown as is described 
in the original patent and represented in the 
drawings of the original and the reissue, and 
the fifth claim will be limited in its scope to 
water-wheels possessing such elements as we 
have hereinbefore recited as the described 
essential component parts of the turbine- 
wheel described in the specifications and 
drawings of the original patent. Giving this 
construction to the claims, the defendant 
does not infringe, and the bill must be dis- 
missed. 

[On appeal to the supreme court, this decree 
was affirmed. 102 U. S. 408.] 



Case "No, 13,663. 

The SWALLOW, 

[8 Ben. 223.] i 

District Court, JS. D. New York. July, 1875. 

Collision — Tog and Tow — Injubt Caused by 

Tow— Agkbemekt fob Service — Liabil-itit 

OF Tow FOB Tug's K egi-igenoe. 

1. The schooner O., going down the St. Clair 
river, had anchored about two miles above the 
flats, just below a bend in the river. While so 
lying, she was struck by the schooner S., which 
with two other schooners was being towed down 
the river by the tug M. It did not appear in 
evidence what was the agreement under which 
the S. was being towed. The M. having taken 
hold of the vessels assumed the control of them 
and proceeded down the river, each vessel being 
manned by her own crew. The tug and the 
first schooner passed safely by the O., but the 
S. ran into her. When the collision was immi- 
nent, the master of the tug gave directions to 
the crews ot the vessels in tow, and there was 
no fault in the seamanship of the crew of the 
S. The owner of the O. filed a libel against 
the S. alone to recover the damages. Held, 
that, in the absence of any proof as to the 
agreement for the service, or as to the usage on 
the river, it could not be said that the tug was 
under the control of the vessels constituting her 
tow. 

2. Under the circumstances, it was negligence 
for the tug to attempt to pass the bend with 
more than one vessel in tow, and this could 
have been known in season to have avoided the 
collision. 

3. The tug and not the S. was the principal 
in the transaction, and the S. was not liable. 

In admiralty. 

WALLACE, District Judge. This libel is 
filed by the owner of the schooner Onondaga 
to recover damages for a collision on the 
St^ Clair river, and the important question 
is, whether the Swallow or the tug Masters, 
which had the Swallow in tow, is responsible 
for the damages. 

Owing to a jam of boats, which had oc- 
curred on the river at "the flats," the Onon- 
daga was unable to proceed down the river, 
and cast anchor about two miles above the 
flats and a short distance below a bend in 
the river. Subsequently the barge Kilder- 
house cast anchor above the Onondaga. A 

1 [Reported by Kobert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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number of other vessels and barges had cast 
ancbor below the Onondaga, some of tliem 
quite near lier. and others lay at various 
points between her and the flats. The Swal- 
low, bound on a voyage from Chicago to 
Buffalo, was taken in tow by the tug at the 
entrance of the St. Clair river, to be towed 
through the river. Two other schooners were 
also taken in tow by the tug, and the tug 
and tow proceeded down the river, the 
schooner Sardinia being next the tug, and 
attached by cable to the latter's sterii, the 
Swallow next, attached by cable to the Sar- 
dinia's stern, and the Preston, attached by 
cable to the Swallow's stern, was last. The 
tug and tow passed safely by the Kilder- 
house, and the tug and the Sardinia also pass- 
ed safely by the Onondaga, but the Swallow 
struck her, causing the damages for which 
the action is brought. 

Under the circumstances, it was not prac- 
ticable for a tug to pass safely beloAV the 
bend of the river with more than one vessel 
in tow, and the proofs justify the conclusion 
that this was known, or could with reason- 
able circumspection have been inown, to 
those in charge of the tug and of the schoon- 
er in tow, in sufficient season to have pre- 
vented the collision. Without giving the rea- 
sons for such conclusion, it suffices for pres- 
ent pui-poses to say, that were the action 
against the tug, I should have no difficulty in 
ordering a decree for the libellant. No neg- 
ligence is imputed to those in charge of the 
Swallow in the management of their vessel, 
or in the prosecution of the voyage, except 
such as is to be impMed from the fact that 
they knew, or should have known, that a tug 
with more than one vessel in tow could not 
safely proceed down the river below the 
bend when the channel was obstructed to the 
extent it then was by the various vessels 
lying at anchor. It remains, then, to ascer- 
tain, as in all cases where the question is 
whether a tug or vessel in tow is responsible 
for a collision, which of the two was the 
principal and which the servant. This must 
be. deter mined as a question of fact, and de- 
pends upon the circumstances of the par- 
ticular ease. While it may be conceded that in 
England the to wis to be considered the prin- 
cipal, and while some of our own courts have 
followed the English rule, the weight of au- 
thority here seems opposed to any inflexible 
presumption upon the question. As was said 
in Sturgis v. Boyer, 24 How. [65 TJ. S.] 122, 
"by employing a tug to transport their ves- 
sel from one point to another, the owners 
of the tow do not necessarily constitute the 
master and crew of the tug their agents in 
performing the service." Upon this, as upon 
all other issues in the case, the burden of 
proof is upon the libellant. The only evi- 
dence he has offered upon it may be bi'iefly 
recapitulated as follows: The Swallow, to- 
gether with two other vessels, was taken in 
tow by the tug at the entrance of the river; 
the tug and each vessel of the tow way 
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manned by its own crew; without any con- 
sultation apparently, the tug assumed con- 
trol of the vessels, and proceeded down the 
river, each crew upon their own vessel; they 
attempted to pass between the vessels lying 
at anchor; they passed one vessel safely, 
and danger of collision with the Onondaga 
becoming imminent, the master of the tug 
gave directions to the crews of the tow; 
and without fault in the seamanship of the 
Swallow's crew, she collided with the Onon- 
daga. 

Upon this evidence, in the absence of any 
proof as to the terms of the agreement for 
the seiTice to be performed by the tug, and 
of any proof as to the usage upon the river 
in question, it cannot be said that the tug 
was under the control of the vessels consti- 
tuting her tow. All the facts would indicate 
that tlie vessels were under the control of 
the tug, except that each vessel was manned 
by its own crew; and while that circum- 
stance has been emphasized in some of tlie 
decided cases as important, it is not control- 
ling here, because it is quite apparent, that 
all that was expected of the crews of the ves- 
sels was, that each vessel should be so navi- 
gated as to respond to the manoeuvres of the 
tug. The co-opei-ation between the tug and 
vessels of the tow &eems similar in its char- 
acter to that between tugs and tows com- 
posed of barges or canal-boats; in which 
instances it is held that the tug is to be 
deemed the master. The Express [Case No. 
4,596]. The facts present a case analogous 
in all its aspects to that of Sproul v. Hem- 
ming\\'ay, 14 Pick. 1, where a vessel on the 
Mississippi, manned by her own crew, while 
in tow of a steamer, collided with another 
vessel, and a recovery against the owners 
of the vessel was denied. 

There is another view of the case which 
presents a cogent argument against the right 
of the libellant to recover against the Swal- 
low. It would not be contended that, by the 
joint pai'ticipation of the vessels in the tow- 
age service to be rendered by the tug, the 
owners of any one of the vessels constituted 
the masters and crews of the others of the 
tow their agents in the transaction; and yet, 
upon the proofs, a recovery could be urged 
against the Preston or the Sardinia witli 
equal propriety as against the Swallow. The 
masters of the Preston and the Sardinia were 
as culpable as the master of the Swallow. 
The collision resulted not from any exclusive 
fault in the management of the Swallow, 
but from not dividing the tow, after the 
perils of the voyage, if continued jointly, be- 
came apparent. If the master of either ves- 
sel could have required the tow to be divided, 
those of the Sardinia and Preston could have 
done so as w^ell as the master of the Swal- 
low; for if the tug was the servant of the 
Swallow, it was also of the Sardinia and 
Preston, and. if either vessel of the tow was 
the principal, all of them were principals, 
Co-principals are liable for the act of each 
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one engaged in a joint enterprise, unless the 
-act is so exclusively that of one of them only 
that the other cannot be deemed to par- 
ticipate in it. The Swallow was not the of- 
fending thing, merely because she was the 
object which collided with the Onondaga 
(Taney, C. J. [The .Tames Gray v. The John 
Fraser] 21 How. [62 U. S.] 194); if the col- 
lision was through her fault, she was; if 
not, she was only the passive instrument of 
the injuiT- These considerations go far to 
sanction the proposition, that when a tug 
has several vessels in tow she should be pre- 
sumed to be the principal in the absence of 
<;ounteiTailing evidence. 

The case is to be distinguished from those 
where both the tug and the tow are liable, 
its where those in charge of the respective 
vessels jointly participate in their control 
and. management, and both participate in 
the fault which is the cause of the collision. 
Such are eases where the tug is insufficiently 
manned or equipped for the service, and neg- 
ligence can be imputed to the owners of the 
tow on the ground that the motive power 
<;mployed by them was inadequate. In these 
cases the liability does not turn upon the re- 
lation of the parties, but upon the fault 
which caused the injury. Here, unless, the 
Swallow was the principal, her master had 
no authority to require the tug to stop and 
divide tlie tow, and he was not, therefore, in 
fault. 

These considerations lead to the conclusion 
tbat the libellant cannot recover. According- 
ly it is ordered that the libel be dismissed 
with costs. 



Case Wo. 13,664. 

The SWALLOW. 

[Olc. 4.] 1 

Bistrict Court, S. D. New York. Sept.. 1843. 

Seamen — Wages — Desertion — TESTiMosr of 
Joint Libeijlasts— Tacking Claims— Costs. 

1. By the welJ-settled principles of maritime 
law, where seamen employed for a voyage, or 
by the month, vohintarily leave tlie vessel before 
the termination of the voyage, or the expiration 
of the time for which they hired, without good 
cause, or the consent of the master, they will 
•thereby forfeit the wages previously earned. 

[Cited in The John Martin, Case No. 7,357.] 

2. A party will not be allowed, by tacking a 
small undisputed claim, upon which he has nev- 
er made a demand, to a contested claim for 
wages denied him, to recover costs on the de- 
mand denied hira. 

[DistinpTuished in Walsh v. The Louisiana, 4 
Fed. 752.3 

3. The principles touching the duties of sea- 
men imder a contract of hiring on a sea voyage 
are binding upon ihose engaged in the naviga- 
tion of inland tide waters. A suit for wages 
cannot be maintained until the contract of serv- 
ice is performed or released. 

1 [Reported by Richard Olcott, Esq.] 
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4. The testimony of a ship's crew, being joint 
libellauts, each swearing for the other, "will bo 
received with great caution. The court will 
be more inclined to credit the master of the 
vessel, when the evidence between them is con- 
tradictory and he has no interest in the action. 

5. Full costs will be decreed the claimant, al- 
though tho demand of the libellants is less than 
?50 to each. 

In admiralty. 

Mr. Benedict, for libellants. 
Mr, Hoffman, for claimant. 



BETTS, District Judge. The crew of the 
steamboat Swallow arrested the ship upon a 
joint libel for wages for half a month's 
service on board her upon the North river. 
She is a large passenger vessel, making daily 
trips between New York and Albany. The 
action is defended, upon the ground that the 
libellants deserted the vessel, and thereby for- 
feited their right to wages. The libellants 
were employed by the month as deck hands 
on the boat, and the answer charges, that 
without the consent of the master, or any 
officer of the boat, they left the ship before 
the termination of the time for which they 
had engaged to serve, and as the boat was 
about leaving this port on her daily trip to 
Albany. It is admitted that a claim of Dates, 
one of the libellants, for 515, for taking 
charge of the boat during the winter months, 
is just, and ought to be paid. 

By the well-settled principles of maritime 
law, where seamen, employed for a voyage or 
by the month, voluntarily leave the vessel be- 
fore the terminatioQ of the voyage or the ex- 
piration of the time agreed upon, without 
justifiable cause or the consent of the mas- 
ter, they thereby forfeit all wages previously 
earned. The libellants, as witnesses each for 
the other, give evidence tending to show that 
they were discharged from the boat by the 
master. The testimony is met by express de- 
nial on the part of the master. His testi- 
mony, if believed, is conclusive that the men 
left the boat in his absence and without his 
consent. The law admits a crew to testify 
on a question for wages for ea<ib other, but 
does not disregard the bias which will nat- 
urally influence them to give the case a col- 
oring most favorable to their feelings and in- 
terests; and it is to be furthermore noticed, 
that they are all implicated in the charge of 
disorderly and mutinous conduct on board, 
and that their joint testimony is intended to 
establish for them a justification of their con- 
duet. Their evidence, under such circum- 
stances, must be received with great caution. 
The boat arrived here from Albany the morn- 
ing of the day the libellants left her. The 
day previous, about breakfast time, a fight 
had occurred in the kitchen and on the deck 
between the cooks and some of the crew, one 
Rhind being the ringleader. The other libel- 
lants joined Rhind in the affray. The mas- 
ter joined the boat at Red Hook, on her pas- 
sage down from Albany, and next morning. 
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on learning the disturbance, lie discharged 
the two cooks and Rhind in New York. 
Their wages were paid to the time of their 
discharge. 

The libellants, to justify leaving the ves- 
sel, and to establish their right to wages, at- 
tempt, by their own testimony, to prove they 
were discharged by the master. Dates says: 
"That he, in presence of three or four oth- 
ers, asked the master what was to be done; 
whether they or the black men (cooks) were 
to go ashore? The master replied, they 
might every d— d one go ashore, and go to 
the oflace for their money." Deyo says: "He 
w^ent to the master with Dates and asked 
what was to be done? The master said he 
would look into the matter, and those who 
were in fault might go ashore, and those who 
were not might stay." Puller replied: "I am 
one of them." Dates said, he, also, had been 
engaged in the disturbance. The master 
said, "he had more trouble than a little with 
him, and told Knight to pay them all ofE and 
let them go," and then the master went 
away. The witness turned to bis work. 
Crum testified, that Dates asked the master 
"what he intended to do with the black 
men?" The master replied, "he had dischar- 
ged them, and would discharge all who were 
concerned with them." Fuller said, "he was 
one," and the master ordered Knight to pay 
him off. Dates said, "he might as well go, 
too," and the master said, "Let every d — d 
one of them go." Selliek gives this account 
of the occurrence: "Dates asked the master 
what was to be done about the disturbance?" 
He answered, "he had discharged the two 
negroes and Rhind, and meant to discharge 
as fast as he found others interested." Ful- 
ler said he was interested, and the master 
said: "Go to the office and get your money, 
and every d— d one of you." A number of 
the crew, he thinks a majority, were there 
sitting on chairs and boxes near by. The 
master testifies, that he ordered the cooks 
and Rhind to be discharged in the morning 
—at about 11 a. m.— the work on the boat 
having been done up. The men were sitting 
about on boxes. At this time Puller asked 
what was to be done. He replied, that if 
any one had any thing to do with the dis- 
turbance he would discharge him. Puller 
said he was one. Witness ordered him 
ashore, and to go and get his money. The 
remainder of the crew were dispersed about 
tlie boat. Dates said he had struck the ne- 
groes, and the witness answered he had done 
right, and then all the men went to work. 
At about 3 p. m. he first heard the men had 
left the boat; he directed the pilot to supply 
their places, but not to take either of those 
who had left. The pilot wished to take one 
or two of them. No one of these men offer- 
ed to return to duty. The pilot testified that 
he tried to dissuade tlie men from leaving 
the boat, but they said the master told them 
they might go ashore. 

This rehearsal of the testimoni"- as to the 



disturbance on the boat and the declarations 
of the master show that there was no direct 
discharge of any of the libellants, or any 
consent on his part to their leaving the ship. 
It will be seen that Dates gives a different 
version of his language from the other wit- 
nesses, and confirms the statement made by 
the master. The libellants asked him what 
was to be done in regard to the occurrence 
of the previous morning, and he replied, 
"that he would look into the matter, and 
those who were in fault might go ashore." 
No other complaint was made against the 
hands than the particular act of misconduct 
and disorder at Albany, and the direction, or 
rather permission, to go ashore and be paid 
off, was a correction for the fault they had 
committed. They elected to accept that pun- 
ishment, and tendered no apology or atone- 
ment for their conduct, nor did any one offer 
to remain with the vessel and perform his 
duty. The burden of proof is upon the libel- 
lants. They broke their contract, and they 
must show that they nave a clear excuse in 
law for so doing. If they were discharged 
without just cause, they would be entitled to 
recover the full amount of the wages for the 
month; so, also, if they leave before the time 
of service for which they engaged has ex- 
pired, without a legal excuse, they forfeit 
all wages earned. 

In comparing the statements of the libel- 
lants themselves with those of the master 
and pilot, I am satisfied his order or direction 
to go ashore applied to the men alone who 
had engaged in the affray on board, and not 
to all the libellants. The reciprocal testi- 
mony of the libellants, each endeavoring to 
prove a discharge for his fellows, should be 
received and acted upon with great caution, 
especially when it stands contradicted by the 
evidence of the master, and the strong prob- 
abilities of the case. It would be a danger- 
ous confidence in evidence, derived from wit- 
nesses so circumstanced, to hold that it au- 
thorized all these men to abandon the ship, 
and maintain an action for full wages for the 
terra of their contract, and of mischievous 
influence to countenance in a crew conduct 
so disorderly as that pursued by these libel- 
lants. For a crew to leave abruptly a large 
passenger steamer, on the point of sailing, 
might cause the trip to be lost to the owners, 
and the traveling community to be greatly 
inconvenienced, or perhaps the more serious 
hazard of putting the vessel in the charge of 
those unskilled and incompetent to her safe 
management. This freak on board the boat,, 
in which so much hasty temper was display- 
ed, afforded no excuse to the men for break- 
ing their contract and resorting to an action 
for future or past wages. 

When the parties had come to a cooler con- 
sideration, the whole matter might probably 
have been compromised between them; tlie 
owners, upon a suitable acknowledgment due 
on the part of the men. should have over- 
looked the irregularity and breach of duty 
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which had occurred, and continued them on 
hoard with pay for their past services. The 
4 lihellants have not chosen to adopt this 
course; and instead of resorting to a trial 
by jury hefore a local court, where the eq- 
uities on both sides might have been con- 
sidered with liberal allowances to both par- 
ties, they have chosen to arrest the ship in a 
court of admiralty, and submit their rights 
to be decided on the principles of the mari- 
time law, and the owners insist their claim 
shall be judged by the strict rules of that 
law. By the maritime law, an authorized 
and deliberate departure by seamen from a 
ship in the course of a voyage, without in- 
tending to return to her, is cause for the for- 
feiture of antecedent wages earned by them, 
Cloutman V. Tunison [Case No. 2,907]; 3 
Kent, Comm. 198. But the court might' ex- 
ercise a discretion in such case, and even if 
the men were guilty of a willful desertion, 
might reduce an absolute forfeiture of wages 
to a fine or mulct proportionate to the of- 
fence. The Union [Id. W.SiT]; The Lady 
Campbell, 2 Hagg, Adm. 5; The Malta, Id. 
IGS. These principles embrace maritime 
services and obligations of seamen employed 
in coasting, or tide water navigation on riv- 
ex"s, equally as at sea. Under the facts in 
proof, the libellants had no right to abandon 
the ship of their own accord, and they fail 
to show that kind of discharge by the mas- 
ter which would sustain the obligation of the 
ship to them for their wages. He was jus- 
tifiable in punishing them for misconduct 
on board by putting them ashore at their 
home port; and his direction to them to go 
to the clerk of the boat and receive pay for 
half a month's wages was no recognition of 
the legal obligation of the ship to them for 
wages. 

So, also, it is to be observed that their hir- 
ing was by the month, and both by the ad- 
miralty and the common law, if they leave 
the service during the month, without justi- 
fiable cause, the obligation to pay for past 
services is destroyed. Dates is entitled to re- 
cover the $15, antecedently due him; but as 
no proof is given that he ever demanded that 
money, he will not be allowed" now, by tack- 
ing it to his other claim, to carry costs. If 
there be an equity in his behalf to costs on 
this demand, the owner would have an equal 
equity to costs against him on the other, 
which was the only subject of contestation, 
and, as far as appears upon the proofs, the 
only one made known to the owner or mas- 
ter. The case as to costs will prove a hard 
one on the libellants, but it was their folly or 
misfortune to bring an action where they had 
not sufiicient proof to support it. 

On the evidence as it stands, I am of opin- 
ion that there must be a decree for full costs 
against all the libellants, except Dates, al- 
though the respective demands are below 
$50; and that a decree be entered in favor 
of Dates for the sum of fifteen dollars, with- 
out costs. 



(Case No. 13,66o) SWALLOW 
Case Wo. 13,665. 

Tlie SWALLOW. 

[Olc. 334.] 1 

District Court, ts. D. New York. April 15, 
1846. 

Shippisg — Master— Wages— Cdstom — Hiring for 
Seasos — Association of Owxeks — Individual 

E,ESPOifSIBII.ITY — ISTEKEST — STATE ClAIM. 

1. Interest is allowed on liquidated demands 
in admiralty the same as at law, and on sea- 
men's wages from the time they are due. 

[Cited in The Grapeshot, Case No. 5,703.] 

2. An association of separate owners of sev- 
eral steamboats into a joint concern, to run their 
vessels upon the Hudson river, and to collect 
and receive the earnings of the boats in a com- 
mon fund, out of which the expenses of all the 
boats are to be paid, is no more than a private 
co-partnership in a particular business or trans- 
action. 

3. Each member of the association is responsi- 
ble individually for his acts or contracts in 
the business of the common concern. 

4. The custom with steamboat owners upon 
the Hudson rivei is, to hire masters, pilots and 
engineers for the season, at a yearly salary, 
payable in ten equal parts— the season for the 
purpose being understood to begin with March 
and end with December. 

5. The master is entitled to recover a propor- 
tionate part of the salary when his services do 
not commence or terminate with the season. 

6. Where a master of a boat who was hired 
by the owners in that manner for a succes- 
sion of seasons, and during the period the ves- 
sel was chartered by the owner for a term end- 
ing on the first of January, and the master 
continued with her subsequently, without giv- 
ing proof of any special contract of hiring and 
beginning actual service on board the first of 
March, it will be implied that the hiring was 
for the season according to usage, and that it 
commenced on the first of January and not the 
first of March. 

7. The objection that a demand in suit is 
stale or barred by the statute of limitation, 
cannot be made w ithout being properly stated in 
the pleadings. 

[Cited in The Shady Side. 23 Fed. 732.] 

The libellant [Alexander McLean] had been 
master of the steamboat Swallow a period of 
several years. She was a passenger vessel, 
owned by the respondents [Anthony N. Hoff- 
man and Smith Gutter], making regular trips 
between New-York and Albany. This action 
was brought to recover wagts alleged to be 
due him in that capacity, and also for moneys 
paid by him during the term to other persons 
on board, and in the service of the vessel. 
The libel claims wages in arrears in the 
years 1837, 1841, and 1843. The answer ad- 
mits that one month's wages for July. 1837, 
§83 33. is due the libellant, and further that 
the services were rendered as alleged in the 
libel, but avers that the wages of the libel- 
lant were paid him in full by the respondents 
for the year 1843. That during the year 1841, 
the boat was in the employment of the Hud- 
son River Association, who appointed the 
master on the nomination of the owners, and 
that his wages for that year are chargeable 
to the joint funds of the association, and not 

1 [Reported by Richard Olcott, Esq.] 
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against the respondents individually. It as- 
serts that the moneys paid to others on board 
by the libellant were overpayments, and not 
legally chargeable against the respondents. 

Burr & Benedict, for libellant. 
Jlr. Hoffman, for claimants. 

BETTS. District Judge. For the one month's 
wages admitted to be unpaid, there must, of 
course, be judgment for the libellant. He is 
also entitled to interest from the time the 
wages were payable. It is the rule of ad- 
miralty, as well as at law, to allow interest 
on liquidated claims from the time they are 
demanded, and on mariners' wages from the 
time they are due. Gammell v. Skinner 
[Case No. 5,210]; The Elizabeth Frith [Id. 
4,361]. The preponderance of proof clearly 
is, that the libellant advanced one hundred 
and fifty dollars for the wages of part of the 
crew, during the month of July, 1837, This 
proof is also corroborated by the acts of one 
of the respondents, who presented the ac- 
count as rendered by the libellant, to his co- 
associates in the employment of the boat, and 
urged its payment, as justly chargeable 
against them in common. This sum must ac- 
cordingly be recovered by the libellant, with 
interest. 

The main contestation in the cause has 
been in relation to the wages of the libellant 
for the months of January, February and 
March, 1841, and for two months in the year 
1843, in all five months, amounting to $416 65. 
This amount the respondents contend they 
are not individually liable for, if due, but 
that it is chargeable to the Hudson River 
Association. The owners of several steam- 
Ijoats plying upon the Hudson river, of which 
the Swallow was one, entered into an asso- 
ciation or joint arrangement, by which the 
earnings of the different boats were to be 
brought into a common fund, out of which 
the expenses of all the boats were to be paid 
by the association. Each owner was to equip 
and furnish his particular boat, and engage 
his crew, and nominate the master of the 
vessel, but the appointment of the master 
was to be made by the association. The 
Swallow was employed for a time under that 
engagement; but in the year 1841, her own- 
ers chartered or hired her to the association 
for a fixed price. The object was to resert^e 
her as a supernumeraiy boat in the common 
business, and only mn her in the place of 
any boat in the association that might hap- 
pen to be disabled. In such case she was to 
be manned and navigated by the company 
of the disabled boat. This agreement was 
signed and entered into April 6th. 1841. 
When it went into ope'*ation, the libellant 
was in command of the Swallow, as he had 
bpen previously, (but not by appointment of 
the association.) and then retired from the 
command. The proofs show the uniform 
usage with owners of the Hudson river boats 
had been to hire their masters for the sea- 



son, at a yearly salary, which was ordinarily 
paid in ten equal instalments, covering the 
period the boats were in service or preparing 
for it, or bemg laid up, and considered as be- 
ginning with March and ending with Decem- 
ber, but not unfrequently the amount was 
divided into equal monthly payments. 

It is clear, upon the evidence, that the li- 
bellant was entitled to ?1,000, wages for the 
season, and at that rate for any period Jess 
than a season, when his services did not com- 
mence or terminate with it; and that the 
amount payable to him has not been satisfied 
by the respondents or the Hudson River As- 
sociation. The main question in dispute is, 
whether his resort must be to the association, 
or if he can hold the owners of the boat re- 
sponsible for the balance unpaid. So far as 
that question applies to the wages for 1843, 
the allegation of the respondents, that the 
full wages for that year have been paid, nec- 
essarily makes p^rt of the defence to be con- 
sidered. If the association had been compos- 
ed of strangei-s to the respondents, wholly in- 
dependent of any iuti rest or influence in it on 
their part, that fact would afford no legal 
exemption from their individual liability to 
the master. He was hired by them as own- 
ers of the boat, and the services of the boat 
for the association nominally, was in effect 
to the benefit of che owners individually. 
They received from the common fund, creat- 
ed by the earnings of the associated boats, an 
equivalent foi the earnings of their own. It 
was only a different method of collecting her 
earnings and defraying the charges upon 
them; or, to represent the operation in mer- 
cantile language, it was placing the freights 
of the vessel in the hands of trustees for 
the owners, who were to discharge the obli- 
gations of the vessel to the crew, and pay 
the surplus to her owners. Should the hold- 
er of freight refuse or neglect to pay the 
wages of the master, his resort to his own- 
ers therefor could in no way be prevented or 
impeded, because of the manner m which 
they employed the vessel. If they let her to 
a third party in solido, she still remains an- 
swerable for her owners' engagements in re- 
gard to her fitments or navigation. 2 Dod. 
500; Bronde v. Haven [Case No, 1,924]; Cowp. 
636, But there is a higher principle in the 
case which supplants the defence set up by 
the respondents. As owners of the boat, 
they composed a part of the association. It 
was. in relation to its oneration and purposes, 
a private copartnership, and partners can nev- 
er discharge themselves of liability for their 
individual debts by showing that the copart- 
nership had assurted to pay them, and was 
supplied with funds for the purpose. The 
individual liabil'ty ^s not merged in that of 
a copartnership The questions mooted in 
respect to a personal or associate responsibil- 
ity to creditors relate to liabilities imposed 
upon the whole by acts of separate members, 
and not to the exemption of individual mem- 
bers from responsibility for their own acts. 



12B Eed^Cas;p^ge 493J 

rbecause' a common obligation may also rest' 
on others. 3 Kent, Comm. 24, 32; Williams 
'Y. Bank of Micliigan, 7 WencL 542; Ck)lly. 
Partn. G2o. The ratification of the appoint- 
ment of the ilbellant as master of the- boat by 
the association, does not affect his legal re- 
lation to the owners. Whether it gives an 
additional security against the associates con- 
jointly, need not, be cojsidered, but clearly 
the owners who made the contract with him, 
and who had the benefit of his sei'vices, can- 
not exonerate themselves from paying the 
agreed wages by showing that as. to them- 
selves there was an equity in his securing 
payment from their associates, and out of the 
joint fund. The disposition of that fund must 
be regulated between the common proprie- 
tors, and the respondents, must look to their 
own ti'ustees for indemnity against any in- 
jury they sustain from an improper applica- 
tion or withholding of their mutual funds. 
The owners deny there is a balance of wages 
due for 1S43. The charter of the boat ter- 
minated with the year 1841, and the Hudson 
River Association has run no boats on their 
joint account since that date. The owners 
insist she dit! not come back to their particu- 
lar possession and use until March, 1842, and 
that the hiring of the libellant by the year 
commenced at that peiiod. It is shown that 
he received one thousand dollars during the 
year 1S42 and early in 1843, and the argu- 
ment is, that a years wages, from March, 
1842, to March, 1843, was thereby satisfied 
and discharged. 

! The libellant was appointed by the respond- 
ents in writing, master of the boat, in 1837. 
That appointment had not been revoked, and 
after the special hiring of the boat in 1841 to 
the association terminated, the libellant re- 
sumed the command of her, under the re- 
spondents aione. The libellant sailed her 
from the opening ol the season in 1842, for 
the benefit of and on the hiring of the re- 
spondents. They give no proof that a dif- 
ferent bargain was made with him for that 
service, and the implication thrit it was ren- 
dered upon the same terms with his previous 
employment, amounts to sufficient proof in 
his favor of the fact. There is no direct pf-oof 
that the agreement with the master for 1842 
was for the running season; but the notori-' 
ous and universal usage or t'le Hudson river, ■ 
alid with the boats owned by this associa- 
tinn was, that masters, pilots and engineers 
are hired and piid by the year, from Janu- 
aiy to January. And it is sti-ongly corrobo- 
rative of the presumption that the respond- 
ents recognised the custom in this instance 
ajid acted in conformity to it; that the en- 
gineer of the boat, this same period, from .Jan- 
uary, 1842, to J-jnuary, 1843, was hired and 
paid by stated salary. In May, 1843, fifty dol- 
lars were paid the libellant, in full for the 
balance of his wa.^es for 1842. The cash- 
b(3ok of the boat was produced 'by the re- 
spondents to show that the libellant's wages 
were there credited at one thousand dollars. 
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or one hundred dollars per month, beginning 
on the first of March. This book was not 
kept by the master, nor is it i)roved he had 
any knowledge of the terms of that entry. 
Such ex parte entry- in the respondents' books 
is -not adequate evidence to support the de- 
fence-.- It certainly can avail them no further 
than .the receipt of May, 1843, drawn and 
isigned by the master, stating that the money 
thus paid was applicable to his wages for 
1842, can be made to support his claim. 
' On the facts in proof, the libellant, in my 
opihion, was entitled to wages from Janu- 
ary 1st instead of March 1st, 1842, to January 
1st, 1843, leaving a balance in his favor still 
unpaid. The testimony is not distinct as to 
the time the libellant remained in command 
and attached to the Swallow in 1841. I shall 
assume that he left her on the execution of 
the charter-party, and take that date to be 
April 1st, 1841, as it was proved that the ar- 
rangement was made before the contract was 
signed. He will, accordingly, be entitled to 
one hundred dollars arrears of wages in 1841, 
two months wages In 1843, and one month in 
1837. ,The credit for payments made for the 
boat in July 1837. and claimed by the libel-' 
lant, is twenty dollars' to Bates, the mail 
clerk; 'forty dollars to Lockwood, the second 
engineer; to ten firemen forty dollars, and 
ten- deck 'hands' fifty dollars— one hundred 
and fifty dollars. It is now denied that the 
libellant had authority to hire those men, or 
that he can charge the payments made them 
against the respondents. But I think, after 
rendering these demands to the association as 
being proper charges against the boat, and At-; 
tempting to obtain their payment with in- 
terest, the respondents are precluded deny- 
ing their obligation to satisfy them. The 
above statement of the claims varies a few 
dollars from the demand made in the libel, 
but I do not think it proper to order a refer- 
ejice on a difference of so small an amount. - 
,1 accordingly decree that the libellant re- 
cover against the respondents S150, with in-j 
terest from August 1st, 1837; .?83 33, with In- ' 
terest from January 1st, 1838; $209 99, with 
interest from January 1st, 1842, and $166 66,- 
with interest from Januaiy 1st, 1844, togeth- 
er with costs to be taxed. The demand of 
payment of wages should be equitably im- 
plied tQ'have been made at the close of each- 
year's services, and that interest was due 
from the period the advances were made by' 
the libellant for the respondents, and Interest 
be computed accordingly. 7 Wend. 178; 15 
Johns. 409; 2 Nott & McO.493; 7 Wend. 109. ' 
The staleness of the claim for arrears due in 
1837, and the expiration of more than six 
years since those payments, create no bar to-' 
the action. Independent of the state of the 
pleadings, -which would exclude those de- 
'fences, it is proved that demand of payment 
was made tv the libeilaht upon the respond- ■ 
ents in 1842. 

Decree for the'' libeilaht ■ according to the-^ 
Above directions. 
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Case No. 13,666, 

The SWALLOW. 

P Ware (21) 13.] i 

District Court, D. Maine. Dec. Term, 1822. 

Shippinq— Pdblic Reoulatioxs— Fishing Voyage 
— Fracdulently Obtaining BouNTr— 

TkaDING— FOKFEITHHE. 

1. The forfeiture of a fishins? vessel under the 
act of July 29, 1813 [3 Stat. 49], for fraudulent- 
ly obtaining the bounty allowed by that act, 
does not attach on the improvident payment of 
the bounty to a vessel not entitled to it, but to 
the act of fraud and deceit in obtaining it. 

2. If the vessel be in fact entitled to the 
bounty, and fraud and deceit are employed by 
the owners in obtaining it, she will be subject to 
forfeiture. 

^ 3. A vessel lieeEsed for carrying on the fisher- 
ies, is liable to forfeiture under the act of Feb- 
ruary IS, 1793, § 32 [1 Stat. 31G], for a single 
act of trading, not authorized by the license. 

4. The taking of a few cattle, and carrying 
them fronj an island to the main land, in going 
out or returning, not for hire, but as a neigh- 
borly or fr.endly act, is not engaging in a trade 
within the meaning of the act. 

[Cited in The Willie G., Case No. 17,762.] 

This was a case of seizure under the re- 
venue laws. 

Mr. Shepley, Dist. Att'y. for libellants. 
E. Thacher, for claimant. 

WARE, District Judge. The libel or infor- 
mation in this ease sets out two causes of 
forfeiture. The first is that of fraudulently 
obtaining the bounty allowed, by the act of 
congress of July 29, 1813, to vessels employ- 
ed in the fisheries. By the 6th section of the 
act, it is provided, that an allowance of $1.60 
per ton shall be paid to a vessel of more 
than five and less than twenty tons burden, 
provided she has been actually employed at 
least four months during the fishing season, 
and has landed and dried, fit for exporta- 
tion, at least twelve quintals of fish for ev- 
ery ton of her admeasurement. As a prereq- 
uisite to obtaining this allowance, an ac- 
count of the weight of the fish when they 
are sold, the original adjustment and settle- 
ment of the fares, between the owner and 
the fishermen, with a description of the ves- 
sel, and the time she has been employed, must 
be submitted to the ccUector and verified by 
the oath of the owner. Upon this evidence 
the allowance is to be paid, and if it shall 
appear, within one year after the payment, 
"that any fraud or deceit has been practised 
in obtaining the same." the vessel is de- 
clared to be liable to forfeiture. The bounty 
having been paid, it is to be presumed that 
the proper evidence was submitted to the col- 
lector, and the question now is whether that 
evidence was tainted with fraud or deceit. 

A good deal of testimony has been intro- 
duced to prove that the Swallow was em- 
ployed the requisite time, and that the re- 
quired quantity of fish was taken and cured. 

J [Reported by Hon Ashur Ware» District 
Judge.] 



The evidence is pertinent, so far as it shows 
an absence of all temptation to the practice 
of fraud. There can be no doubt that the 
vessel was employed at least four months 
during the season, and it is shown by a px*et- 
ty strong probability that as much as 156 
quintals of fish, the amount required to en- 
title a vessel of her tonnage to the allow- 
ance, were taken and cured. This may be all 
true, and the vessel not escape forfeiture. 
The forfeiture attaches on the practice of 
fraud and deceit in obtaining the allowance. 
The vessel may bring herself within the law 
as to the time employed and the amount of 
fish taken, yet if the owner has employed 
corrupt evidence in obtaining the bounty, 
the vessel is forfeited by the express words 
of the statute. As, if part of the fish had 
been disposed of without securing the prop- 
er evidence, to be submitted to the collector, 
as to the part thus sold, and the owner ob- 
tains the allowance on false or fabricated 
evidence, with respect to fish taken not in 
his boat but in another; this would be fraud 
and deceit, which would be followed by a 
forfeiture. It would be no defence to prove 
that the required amount of fish was in fact 
taken and cured. Again, if the collector 
should improvidently pay the bounty to a 
vessel, which was not in fact entitled, there 
would be no forfeiture if the owner had prac- 
tised no fraud or deceit in obtaining it. The 
forfeiture attaches not upon the payment of 
the bounty to a vessel not entitled to it, 
but to the act of obtaining it by fraud and 
deceit. The question then is, whether such 
fraud has been employed in the present case. 
The only evidence which implicates the ves- 
sel, is that of Sweetland. He states that he 
was with Snow, the skipper, one trip in the 
Swallow, in the month of October; that 
while lying at Matinieus, where she usually 
went for a harbor, he had a conversation 
with the skipper on the subject of obtaining 
the bounty, and Snow gave him to under- 
stand that he intended to obtain it by cor- 
rupt evidence; that while they were in the 
harbor, they landed a small quantity of fish, 
which were sold to Mr. Buck, a trader, who 
gave a receipt for them. This receipt, the 
witness thinks was written by Snow before 
he left the vessel, and was for a larger quan- 
tity of fish than in fact were sold to Buck. 
The witness did not read it himself, but 
heard Snow read it, and the exact amount 
of fish expressed, he does not pretend to rec- 
ollect. Buck at first declined to sign the re- 
ceipt, but at last consented, and the wit- 
ness understood from Snow that he intend- 
ed to use this in obtaining the bounty. If 
a receipt thus obtained were used, there can- 
not be a doubt but it was a fraud, which 
would work a forfeiture. But it is to be 
remarked that the fact rests on the unsup- 
ported testimony of a single witness. An at- 
tempt has been made to discredit him. but I 
can see no sufficient reason for leaving his 
testimony out of the case. I admit it as far 
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as It goes. But it proves at most that Snow 
at one time liad an intention of using fraud- 
ulent means to obtain the bounty, not that 
Jie actually used it; and it is not in proof, 
by other testimony, that this receipt was 
used. This is not such proof as is required 
to justify a decree^ of forfeiture. 

The next allegation in the libel relied up- 
on is, that the Swallow was employed in an- 
other trade than that for which she was 
licensed, and is forfeited under the 32d sec- 
tion of the coasting act of February 18, 1793. 
The facts are not disputed. At one time, 
when she was on her way to the fishing 
gi-ound, she touched at the Green Islands 
and took twelve or thirteen sheep, and car- 
ried them to Matinicus; and two or three 
days after, when returning home, she took 
from Matinicus, four or five neat cattle, and 
landed them at Thomaston. She does not 
appear to have gone out of ner way, or to 
have been detained at most more than an 
hour or two in the whole of the business. 
There is no evidence that this was done 
for hire; with respect to the sheep, the 
proof is that it was not, and such is, 1 think, 
the presumption in the other case. They ap- 
pear to have been merely acts of good neigh- 
borhood, which fishermen in that place are 
in the habit of doing for each other, and tor 
which no compensation is expected, except 
in the way of similar favors. It is also 
worthy of remark, that the sheep and cattle 
were not sold, but merely removed from one 
part of a man's farm to another, there be- 
ing no conveyance by land. Is this empIo>- 
ing the vessel in a trade within the meaning 
of the 32d section of the act? It has been 
well settled by a variety of decisions that 
the forfeiture of this section attaches in ev- 
eiy case of trading, of whatever nature and 
with whatever object, which is not expressly 
within the license. The Eliza [Case No. 
4,34(>]. The revenue and navigation laws of 
the country constitute a system framed for 
the protection of great public interests, and 
is of a very unbending character. If a party 
has a case which presents equitable grounds 
for relief, that must be sought -in another 
quarter. The only duty which the court has 
to perform is to administer the law accord- 
ing to its obvious import, but the court is 
not called upon to give a strained construc- 
tion of those laws, so as to include cases 
which are not within the meaning of the 
words in their ordinary acceptation. "I have 
looked into the cases, and do not find, what 
indeed could hardly be expected, a case pre- 
cisely like the present. They are all cases 
of trade in the common acceptation of the 
word, the conveyance of merchandise in the 
oi'dinary course of commercial transactions. 
The Active. 7 Cranch [11 U. S.] 100, was 
laden with provisions, and manifestly in- 
tended for a . foreign voyage. The Three 
Brothers [Case No. 14,009] purchased in a 
foreign port a considerable quantity of fish, 
and was. in every sense of the word, engaged 
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in trade. The Two Friends [Id. 14,289] had 
taken on board upwards of one hundred bar- 
rels of flour, and was avowedly destined 
from Boston to Chelsea, but probably for a 
very difiEerent voyage. The Eliza [supra] had 
taken on board, as freight, a quantity of 
wine and provisions, and was seized while 
in pursuit of a foreign vessel, for which she 
was destined, and that, probably, an enemy. 
All these cases are widely different from the 
present. They are all cleax'ly cases of en- 
gaging in a trade, in the usual meaning of{ 
the word, and they undoubtedly show that 
single act of trading, beyond the authority 
of the license, is fatal. But can it in prp=.k 
priety of language be said that if a small 
fishing schooner, employed in the coast fish- 
eries, while on her way to or from the fish- 
ing grounds, takes a few articles lOf provi- 
sions, or a few cattle, at one place and drops 
them at another, without being diverted from 
her coui-se or occupation, and without any 
contract of hir*» or compensation, or expecta- 
tion of compensation, except that of a re- 
ciprocation of the same oflaces of good neigh- 
borhood on another occasion, — can a vessel, 
under such circumstances, be said to be en- 
gaged, in a trade within the meaning of the 
law? This would be extending the restric- 
tions of the law further than any decision 
has yet carried them. I cannot think that 
this kind of interchange of neighborly acts 
falls within the words or policy of the law. 
I decree a restoration of the boat, but shall 
certify probable cause of seizure. 
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The SWAN. 

[3 Blatchf. 285.] i 

Circuit Court, S. D. New York. June 13, 1855. 

Navigable Waters — Obstroctiom to — Suxkek 
Vessel— Tog and Tow — Lights. 

1. Where a tow was sunk through the fault 
of a propeller, which came in collision with her, 
and witiiout any fault on the part of the tug 
which was towing the tow: Held, that the right 
of property in the tow was still in her original 
owner, or, if he chose to abandon her, he could 
only look to the propeller for her loss, and not 
to the tug, and the propeller would, in such case, 
have the right to raise and repair the tow. 

2. Where, in such case, a vessel ran against 
the sunken tow and was lost, in the night, be- 
cause her position was unknown, and was not 
marked by any light; Held, that the tug was 
not responsible for such loss, as her control 
over the tow ceased when the tow sank, and es- 
pecially as the captain and crew of the tow were 
on board of the tow when she sank. 

3. The tui* was under no obligation to place 
a light at the point where the tow was sunk, 
or to raise the tow. 

4. Whether either the owner of the propeller 
or the owner of the tow was bound to remove 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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the obstnietion, w to indicate its position by a 
liglit, quere. 

[Appeal from the district court of the Uuit- 
ecl States for the Southern district of New 
Yorli.3 

This was a libel in rem, filed in the district 
court, against the steamboat Swan, to re- 
cover damages for tlie loss of the schooner 
H. H. Day and her cargo. After a decree by 
the district court, dismissing the libel [case 
unreported], the libellants appealed to this 
court. 

James R. Whiting, for libellants. 
Cambridge Livingston, for claimants. 

NELSON, Circuit .Justice. The H. H. Day 
was damaged and sunk on the Ilaritan river, 
in New Jersey, on the night of the Otli of 
November, ISoO, some four 'miles below New 
Brunswick, having run against a sunken 
canal-boat lying in the bed of the river, while 
on her way to Brooklyn. New York. The 
canal-boat was so far under water that per- 
sons navigating the river at night were un- 
able to see where she lay. 

The steam-tug Swan, belonging to the 
claimants, left New Brunswick on the same 
evening witb the H. H. Day, but some hours 
before her, for the city of New York, with 
six canal-boats and barges in tow, laden 
with coal and other articles; and, while pro- 
ceeding down the river, met the propeller 
Erie coming up, which came in collision with 
one of the canal-boats with such violence that 
she immediately bilged and sanli. The col- 
lision was owing to the negligence and care- 
lessness of the propeller, without any fault 
on the part of the tug. The canal-boat thus 
sunk was the one upon wliich the H. H. Day. 
the vessel of the libellants, ran a few hours 
afterwards, occasioning the loss complained 
of in the libel. Thf- captain and crew of 
the canal-botlt were on board during the 
navigation of the tow, and at the time of 
the collision with the propeller, but were 
under the orders and direction of the master 
.of the tug. According to the terms of the 
contract entered into by the master of the 
tug before the canal-boat was taken in tow, 
she was to be towed at tlie rislc of her own- 
ers. After the collision, the captain and 
crew went on board of the propeller, and re- 
turned to New Brunswick. 

Tiie ground upon which the libellants seek 
to recover for the loss of the scliooner and 
her cargo, occasioned by her running upon 
this sunken canal-boat, is the negligence and 
want of care on the part of the tiig, in not 
placing a buoy or boat at the place with a 
liglit, or in some other way giving reasonable 
, warning of the danger to vessels navigating 
,the river- The court below dismissed the 
libel, holding that no such duty, under the 
circttmstauces, was imposed upon tbe tug. 
'In this opinion I am inclined to concur, 
■. It is conceded that the canal-boat was sep- 
arated from the tug and sunk without any 



fault on the part of the tug, and wholly by 
the wrongful act of the propeller. The tug, 
therefore, was not responsible for the act of 
sinking the boat, and, of course, not for the 
loss of the boat itself or its cargo. If the 
owner of the boat chose to abandon it, and 
look to the wrongdoer for the entire loss, he 
could look only to the propeller. That was 
a question exclusively between those par- 
ties. No duty attached to the tug in respect 
to it. The right of property in the boat still 
remained !n its owner after it was sunk, and 
he might, in his discretion, immediatelj' have 
taken the proper measures to raise and re- 
pair it; or. if he elected to abandon it, and 
to look to the colliding vessel for damages, 
the owners of tha^ vessel might, if they deem- 
ed it better for their interest, in the misfor- 
tune that had occurred, assume the responsi- 
bility and expense of raising the boat. In 
the case of a collision, which results in the 
sinking of tlie injured vessel, there is often- 
times great difficulty in arriving at the actual 
damage sustained, in the absence of any 
effort to raise her. She may have been so 
broken and submerged, as to render any ef- 
fort to restore her hopeless, and thus the en- 
tii-e loss of vessel and cargo would be the 
measure of damages. She may also be in 
such a situation as to be recovered from lier 
sunken condition at an expense that would 
■diminish the extent of the loss otherwise oc- 
curring. In such a case, the value of the 
vessel would not be the measure of damages 
to be awarded; but the measure would be tlie 
expense of the raising of the vessel, and of 
the repairs, together with reasonable compen- 
sation for loss of use in the mean time. And, 
where the sunken vessel is abandoned by its 
owner, Avith the design of looking to the col- 
liding vessel for the whole value, it may 
sometimes be for the interest of the owner of 
that vessel to admit his responsibility as 
claimed, and take measures to raise and re- 
pair the vessel for his own benefit. At all 
events, this is a right which I think properly 
belongs to him, if he chooses to assert it. 
Therefore, the right of property in the sunk- 
en canal-boat was still in its original owner; 
or, if he chose to abandon it. the right to 
raise ami repair it might be exercised bj' the 
party resi)onsibIe for the loss, which in this 
case was the propeller. In no event had the 
tug any interest in the matter. 
• Then, which of these parties, if any one of 
them,, 'was under obligation to place a light 
at the point of obstruction on the river, oc- 
casioned by the sinking of the boat? Upon 
general principles, the duty Avould seem nat- 
urallj' to belong either to the pi'oprietor of 
the boat, or to the party guilty of the wrong 
of sinking it in the public highway. Wheth- 
er it would devolve upon either, it is unnec- 
essary to determine in this case. The case of 
Kex V. Watts, 2 Esp. G75, raises a doubt as 
to the duty of the owner; under' the cireum- 
,stances stated. The court there held, that the 
owner of a vessel sunk in 4 navigable river 
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by misfortune or inevitable accident, -witbout 
bis fault, was not liable to an indictment for 
a public nuisance for not removing tbe ob- 
struction. This decision necessarily excludes 
tbe idea of any duty resting upon the owner, 
in sucb a case, to remove bis sunken vessel; 
and raises, at least, a pretty sti-ong implica- 
tion, tbat he would not be bound to take any 
other measure of precaution to prevent the 
injurious effect upon the navigation. 

Whether the injury to the libellants' schoon- 
er, in running upon the sunken boat, was 
not a consequence too remote, as resulting 
from the collision, to charge the vessel in 
fault in that transaction, is a question upon 
which much might be said, and which I do 
not intend to determine. 

But. be all this as it may, I am satisfied 
that the tug, in this case, cannot be charged 
with the injury, upon any sound or consistent 
principle. Her owners had no other interest 
in, or control over the canal-boat, than what 
arose out of the contract to tow her to her 
place of destination. When they had dis- 
charged that duty, their obligations ceased, 
especially as the captain and crew of the tow 
accompanied her in the navigation. On the 
termination of that contract, the control and 
disposition of the boat belonged exclusively 
to her captain, as she was no longer subject 
to the ordera or direction of the master of 
the tug. It is difficult to see where the re- 
sponsibility of the owners of the tug would 
cease, if it be carried beyond the scope and 
limit of their contract. There can be no 
hardship, as it respects third persons or the 
public, in confining it to this limit, for, on 
the termination of the contract, and of the 
consequent responsibility of the owners of 
the tug, that of the owner of the tow be- 
gins, or, rather, in judgment of law, is re- 
sumed, the power of the tug over the tow, by 
virtue of the contract for towing, having 
ceased. 

It is said, that the owners of the tug should 
be held responsible for the obstruction in 
this case, as they were instrumental in pro- 
ducing it, having towed the boat to the place 
where she was sunk. But, this was an act 
not only lawful in itself, but an act procured 
by the owners of the canal-boat. There is 
nothing, therefore, in this circumstance that 
can, upon any consistent reasoning, shift the 
responsibility from the owner of the boat to 
the owners of the tug. But. the true answer 
to this suggestion is, that the circumstance 
of the boat's being on the river at the place 
where she was run into and sunk, was the 
fault of no one. She had a right to be there. 
And I may add, also, as is admitted by the 
facts of the case, that it was no fault of ei- 
ther of these parties that she was at the bot- 
tom of the river. That was the fault of the 
vessel that ran her down. 

The argument that would make it the duty 

of the tug, in this case, to place lights at 

the place of the sunken boat, to warn vessels 

of the danger, must, it seems to me, be car- 
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ried to the length of making her responsible 
for raising the boat and removing the ob- 
struction. For, I do not see how that duty 
is to be distinguished from the one claimed, 
of keeping up lights or some other notice of 
the danger, so long as the obstruction con- 
tinues.. This duty, as to lights, can be main- 
tained only upon the idea that the tug is 
responsible for the obstruction. I cannot 
think her thus responsible, where she is 
neither the owner of the thing constituting 
the obstruction, nor in any way in fault in 
placing it there. Decree affirmed. 



Case No. 13,668. 

SWAN V. BANK OF THE UNITED 
STATES et al. 
[2 Brock. 293.] i 
Circuit Court, D. Virginia. May Term, 1827, 
pRixciPAL AXD Surety — Judgment against Sore* 
Tr — Cor,LUsioN — Debt Pkeviouslt Sat- 
isfied—Injunction. 
W. obtained a loan from the Bank of the 
United States, with S. as his endorser. The 
note was subsequently endorsed by H., for 
whose indemnity for any loss which might ac- 
crue to him in consequence thereof. W., the 
drawer, executed a deed of trust W. after- 
wards executed other deeds of trust on the 
same land for the security of other creditors, 
and, amonjc others, of V. The deed for the 
benefit of H., was not recorded, but full notice 
of its execution was given to V. Before the 
deed to V. was made, he made a calculation of 
the amount of the prior liens, and said that the 
property was SfufBcient to pay them, and secure 
him. The land was sold, subject to the prior 
liens, for the payment of V.'s debt. V bid the 
amount of his debt, and the property wag struck 
out to him. V. afterwards died, and his exec- 
utors proposed to the bank to pay the note on 
which S. was endorser, on condition that the 
bank would institute suit against S. for their 
benefit, tc which terms the bank acceded, and 
obtained a judgment against S. S. filed his 
bill, stating these circumstances of which he 
had no knowledge until the judgment was ob- 
tained, as he averred, and prayed an injunction, 
which was. granted. The injunction was made 
perpetual. 

In equity. 

MARSHALL, Circuit Justice. Blake B. 
Woodson had obtained a loan from the Bank 
of the United States on bis note, with John 
T. Swan, the plaintiff, as his endorser. After 
some time, an additional endorser was re- 
quired by the bank, w^hereupon Waltlial Hol- 
eombe agreed to add his name to that of 
Swau. upon which, the accommodation was 
continued. In October, 1818, Blake B. Wood- 
son executed a deed conveying a tract of 
land in the county of Cumberland, to Beuoni 
Overstreet, in trust, that "if the said Walrhal 
Holcombe shall be likely to suffer on ac- 
count of the undertaking of the said Walthal 
Holcombe, for the said Blake B. Woodson, 
at the bank aforesaid, in the opinion of the 
said Benoni Overstreet, or in the case of the 
note in the said bank now, or hereafter, with 
the name of the said Walthal Holcombe as 
endorser thereon for the said Blake B. Wood- 

1 [Reported by John W. Brockenbrough, Esq.] 
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son, shall be protested, whereby the said 
Walthal Holeombe, his heirs, etc., shall in 
the opinion of the said Benoni Overstreet, 
be likely to suffer for the amount of any 
such protest, costs, and charges, or any part 
thereof, the said Benoni Overstreet at the 
request of the said Walthal Holeombe, shall" 
on thirty days' notice, proceed to sell the 
trust premises. Blake B. "Woodson executed 
other deeds of trust on the same land for the 
security of other creditors, and among oth- 
ers, for the security of Samuel W. Venable, 
under whose deed the land was sold, and 
the said Yenable became the purchaser there- 
of. The deed to Benoni Overstreet for the 
benefit of Holeombe, was not recorded, but 
full notice of it was given to Samuel W. 
Venable. At, and before the sale, it was 
shown to him by Benoni Overstreet, the trus- 
tee. After he had read it, the said Over- 
street observed that it was not recorded, on 
which Venable admitted its validity as to 
him. Before the deed to secure Venable was 
executed, be had a conversation with Ed- 
ward Bedford respecting the affairs of Blake 
B. Woodson, in which Bedford informed him 
of the several liens on Woodson's land, 
including that for the security of Holeombe, 
on which Venable made a calculation of their 
amount, and said that the land would be suf- 
ficient to discharge those liens and pay the 
debts due to him. The deed for his benefit 
was executed soon afterwards. When the 
conversation took place between Venable 
and Overstreet at the sale, they again made 
a calculation of the liens which were found 
to amount, including the debt due to the 
bank, to about §9,000. The land was sold for 
the payment of the debt due to Venable, sul> 
ject to the prior liens, among which, the 
debt due to the bank was mentioned, and 
Venable bid the amount of his own debt, 
and being the highest bidder, the land was 
struck out to him, A higher price had been 
offered for the land and rejected hy Blake 
B. Woodson. This offer was repeated during 
the bidding, and again rejected, about which 
time the land was struck out to Samuel W. 
Venable. 

The accommodation to Blake B. Wood- 
son, with John T. Swan, and W. Holeombe 
as endorsers, was continued by the bank, 
and before any change took place in the 
debt, Samuel W. Venable died, leaving N. 
E. Venable and A. W. Venable his executors. 
They proposed to the bank to pay the debt, 
provided the bank would put the note in 
suit against John T. Swan, for their benefit. 
This proposition was acceded to, and a judg- 
ment obtained in the name of the bank 
against John T. Swan. Swan filed his biil, 
stating the foregoing circumstances, alleging 
his ignorance of these transactions, until 
after the judgment was rendered, and pray- 
ing an injunction. The defendants, the ex- 
ecutors of Samuel W. Venable, admit their 
liability to W. Holeombe, but insist that the 
lien of Holeombe, as he has not been com- 



pelled to pay anything, and is now dischar- 
ged from all responsibility, cannot be set 
up by the plaintiff. It is perfectly clear, that 
Holeombe, as a subsequent endorser, having 
made no arrangement whatever with Swan, 
the previous endorser, which connected them 
in any manner with each other, would not 
have been responsible to Swan, for any por- 
tion of the debt paid by that endorsei*, but 
would have had recourse against Swan, to 
be indemnified for any sum he might be com- 
pelled to pay. It must be admitted, that the 
deed of trust was intended solely as an in- 
demnity to Holeombe, and was not executed 
for the benefit of Swan. If Swan can now 
avail himself of it, his right to do so grows 
out of subsequent transactions. 

In considering this case, the first inquiry 
that presents itself to the mind is, could 
Swan, in the event of being compelled to pay 
the debt to the bank, before the sale of the 
trust property, have resorted to that property 
for indemnity? By force of the mere terms 
of the deed, he undoubtedly could not; but 
would a court of equity have given its aid? 
The propeity, after Holeombe was dischar- 
ged from his endorsement, would have re- 
verted to Woodson, and the trustees would 
have been seized in trust for him. Conse- 
quently, any creditor might have pursued it; 
and a court of equity would, if necessary, at 
least have removed the trust out of the way. 
But when the land became charged with sub- 
sequent deeds of trust, the creditors for 
whose benefit those deeds were made, would 
not be postponed to that made for Holeombe, 
farther than was necessary to satisfy the 
terms of that deed. Consequently, Swan, 
had he in that state of things been compelled 
to pay the debt to the bank, could have had 
no pretext for claiming the aid of Holcombe's 
deed against the holder of any subsequent 
deed, or against any purchaser at a sale 
made in pursuance of such deed. If his case 
is mended, it is by the facts attending the 
sale, and the discharge of the note in bank, 
as disclosed by the testimony. It is provd. 
that when Mr. Venable obtained the deed 
of trust, he valued the property at a sum (Suf- 
ficient to discharge the debt due to himself, 
after discharging all prior incumbrances, in- 
cluding that of Holeombe. It is also proved, 
that this computation was again made at the 
sale, and that the land was at that time 
thought a good purchase, supposing it to be 
charged, not contingently, but positively, 
with the debt to the bank. These facts show, 
that in the mind of Mr. Venable himself, the 
debt due to the bank constituted a part of 
the purchase money; and would probably 
have afforded strong inducements to auy 
creditor, acting solely under the influence 
of his own feelings, and with the single de- 
sire of obtaining his debt, to press Mr. Hol- 
eombe, who was secured, rather than Mr. 
Swan, who could revert to no fund for re- 
imbursement. Had the creditor pursued tliis 
course, the land purchased by Mr. Venable 
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would have l)een subjected to the debt, and 
It will not be alleged that he could have had 
any recourse, in law or equity, against Mr. 
Swan as the prior endorser. Had the land 
still retained the value at which it was es- 
timated when sold, all will admit that that 
Is the course which, in right and justice, the 
affair ought to take. But, although the fact 
is not alleged in the record, the reduced price 
of property, real as well as personal, is a 
matter of general notoriety, and will cer- 
tainly justify the defendants in avoiding the 
'payment of this debt, if the law will enable 
them to do so. Had the bank, without their 
interposition, proceeded of itself, to coerce 
payment from Mr. Swan, he could not, per- 
haps, have obtained the aid of a court of eq- 
uity. Had the representatives of Mr. Vena- 
ble remained passive spectators of the pro- 
cedure, it is probable that the circumstances 
attending the purchase made by their testa- 
tor, would not have affected the estate. But 
they have not remained passive spectators. 
The bank has acted at their instigation, and 
by their procurement. They have been the 
means of inducing the bank to proceed against 
a surety having no indemnity, rather than 
against one holding an indemnity from the 
original creditor. Although this might have 
been perfectly justifiable in a court of eq- 
uity, if disconnected from the circumstances 
attending the takingof the trust deed, and the 
sale of the property under that deed, it can- 
not be sustained when viewed in connexion 
with those circumstances. 

An additional argument, which has been 
suggested by my brother judge. Is entitled 
to great weight. It Is, that if Mr. Venable 
may coerce the payment of this money from 
Swan by using the name of the bank, he 
gives Swan an action against Woodson, and 
thus renders Woodson liable for the money 
which his land was intended to secure. 
, The injunction is made perpetual. 

NOTE. From the decree perpetuating the in- 
junction ia this cause, the defendants, exec- 
utors of Samuel W. Venable, appealed to the 
supreme court of the United States. At the 
January term of the supreme court, 1830, on 
motion of Mr. Wirt, of counsel for the appellee. 
Swan, the cause was docketed and the appeal 
dismissed, "the appellants having failed to lodge 
a transcript of the record in the said cause with 
the clerk of this court, agreeably to the rules 
of* the supreme court. 3 Pet. [28 U. S.] 68. 
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SWANv HUGHES. 

[1 Wash, C. C. 216.] i 

Circuit Court, D. Pennsylvania. April Term, 

1805. 
Public La.kd? — Certificate of Commissioners— 
Settlement os Lands. 
The certificate of the commissioners of Vir- 
ginia, appointed uader the law of that state, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Tustice of the 
Supreme Court of xhe United States, under the 
supervision of liiehard Peters, Jr., ISsq,] 



to adjust the claims for settlement and pre-emp- 
tion rights to lands, which were afterwards 
found to be within the limits of Penns.vlvania; 
being ex parte, is not evidence of a settlement 
on the lands in dispute. The holder of the cer- 
tificate must "prove, by other testimony, his 
settlement to bt. prior to that, under which the 
defendant- claims. 

This cause turned almost entirely on the 
evidence; and therefore it Is only necessary 
to state here, such of the circumstances as 
may be required to explain the only law point 
which occurred in it. The plaintiff, in 1781, 
obtained from the commissioners in Virginia, 
who were appointed, under a law of that 
state, to adjust the claims for settlement and 
pre-emption rights, a certificate for four hun- 
dred acres of land, on the waters of Ten 
Mile creek, in Monongahela county, to in- 
clude his settlement made in 1770. A survey 
was made, by a Virginia surveyor, after the 
compact which took place between Virginia 
and Pennsylvania; and therefore was not re- 
lied on as an oflacial survey. In 1777, plain- 
tiff purchased from one Gregg, an adjoining 
tract, claimed by him in right of settlement. 
But the same land was also claimed by Mil- 
lar, in right of a prior settlement, which it 
was admitted be had made. Swan's certifi- 
cate right was founded on a purchase of 
Woodfield, who, it appeared by the evidence 
in the cause, first settled it in 1774. It was 
clearly established and admitted, that Millar 
made his settlement in 1773. In 1778, Millar 
sued Swan, who claimed under Gregg, and 
laid the demise as of four hundred acres. He 
recovered a general verdict. Swan then sued 
Gregg, in an action of covenant on his deed 
of warranty, conveying him this four hundred 
acres, more or less, and laid his breach as 
general as the deed. He recovered a compen- 
sation in damages. 

In this case the plaintiff contended, that the 
certificate was evidence that Swan's settle- 
ment was made in 1770-, and consequently his 
right was prior to Millar, (under whom the 
defendant claims.) Secondly— If not so, that 
yet Millar had agreed to fix a dividing line 
between him and Swan, so as 'to leave to 
Swan the land now in dispute; and that he 
was bound by this location. Witnesses were 
produced, on the part of the plaintiff, to prove 
this location; and on that of the defendant, 
to show that Millar had claimed a boimdary, 
so as to include it, and had pointed out (pend- 
ing his suit with Swan,) to the surveyor, that 
line as his boundaiy. 

With respect to the evidence attempted to 
be drawn from the certificate, to establish 
Swan's prior settlement; THE COURT stat- 
ed to the jury, that Millar claimed the land in 
question adversely to the plaintiff, In 1778. as 
proved by some of the witnesses; and that 
this must have been known to Swan. That 
his certificate being obtained ex parte, with- 
out notice to Millar, he cannot rely upon it as 
evidence,, on a. question whether, he or Millar 
was the first settler, to prove that he was. 
If Millar had been before the commissioners. 
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it would have been otherwise. But to hind 
him, by a judgment stating that Swan's set- 
tlement was in 1770, without his having had 
an opportunity to controvert the fact, was re- 
pugnant to every principle of justice and law. 
The question here is, who had the first set- 
tlement? Millar proves his in 1773, and 
Swan endeavours to prove his to have been 
in 1770. and relies upon an ex parte judg- 
ment to establish the fact. This is improper. 
Swan's certificate only states, that he had 
made a settlement in 1770. on Ten Mile 
creek; but on what part, is not stated. It 
might be so remote from the land in ques- 
tion, that he could never reach it; conse- 
quently it is incumbent on him, to show to 
the jury, where it was; and therefore he 
must prove his settlement, and locate it. 
Whether he has done so; or whether the 
agreement of Millar to fix the dividing line 
as contended for by plaintiff; or whether the 
recovery of Millar was for the whole land, to 
include the part in dispute; are facts left to 
the jury. If no such line was established, or 
if the land now in dispute was recovered by 
Millar against Swan, for which Swan was 
compensated by Gregg, then the verdict 
should be for defendant; if otherwise, for 
plaintiff. 

Verdict for defendant. 
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Case N"o. 13,670. 

SWAN V. WRIGHT. 

[3 Woods, 587.] i 

Circuit Court, S. D. Alabama. June Term, 
1879. 

PuACTiCE IN Equity— Bill op Rkvjew— Secdkity 
FOR Costs and Damages — Motios to Dismiss. 

1. On the filing of a bill of review, the equity 
practice requires the complainant to give secu- 
rity or deposit a sum of money for satisfying 
the costs and the damages for delay, if the case 
is found against him. 

2. But if such a bill is filed without security 
or deposit, and the defendant allows the case 
to proceed and costs to accumulate without ob- 
jection, he cannot have the bill instantly dis- 
missed on motion. 

3. In such case the complainant will, on mo- 
tion, be ordered to give the security or make 
the deposit within a day named, and, in default 
thereof, his bill will be dismissed. 

4. To entitle a party to bring a bill of review, 
it is necessary that he should have obeyed and 
performed the deiree. 

5. When the complainant, in a bill of review, 
had leave of the court to file his bill, and had 
performed ali things required by the decree up 
to the time of filing his bill of review, but had 
failed to perform matters required by the decree 
to be i)erformed after the date of filing the bill 

1 [Reported by Hon. William B. Woods, Cir- 
cu:t Judge, aud lu're reprinted by permission.] 



of review, he was ordered by the court, on mo- 
tion of the defendant, to perform, by a certain 
day, those matters as to which he was in de- 
fault, on penalty of having his bill of review- 
dismissed. 

6. It is no sufficient reply to a motion to dis- 
miss a bill of review on the ground that the de- 
cree sought to be reversed has not been per- 
formed, to say that there is ample security for 
the performance of the decree. The defendant 
in the bill of review is entitled to the absolute 
performance of the decree. 

In equity. Bill of review. 

The Alabama «& Chattanooga Railroad Com- 
pany, by authority of a decree of this court, 
made on January 23, 1874, was, on Decem- 
ber 4, 1876, by the masters appointed for 
that purpose, sold tc .John T. Wilder aud D. 
C. McMillen, who,, on March 30, 1877, trans- 
ferred their bid and purchase to the com- 
plainant, John Swan, and on June 30, 1877. 
a decree of this court was made confirming 
said sale, and substituting the complainant 
as purchaser in the stead of said Wilder and 
McMillen. The sale was made for the pi'iee 
of $600,000, and the property was sold sub- 
ject to the lien of certain receiver's certif- 
icates which had been issued by authority 
of the court, and the interest accrued and to 
accrue thereon, which was evidenced by cou- 
pons attached. The receivers were author- 
ized to issue twelve hundred certificates of 
$1,000 each, due in ten years after date, with 
eight per cent interest, payable semi-annual- 
ly. The certificates all bore date September 
5, 1872, and are to fall due September 1, 
1882. The executors of one John S. Wright 
claimed to be the bona fide owners and hold- 
ers of one hundred and eleven of said receiv- 
ers' certificates for one thousand dollars each, 
with a number of past due coupons, and up- 
on a reference to Lyman Gibbons, Esq., mas- 
ter, he reported on April 7, 1877, that said 
one hundred and eleven certificates so held 
by the executors of said John S. Wright, 
with the interest coupons thereon, were just 
and valid claims in favor of said executors, 
and on .Tune 14. 1877, said report was con- 
firmed by the court, and said certificates and 
coupons allowed in favor or said executors. 

The decree of the court or June 19, 1877, 
confirming the sale of said railroad to Swan, 
after reciting the payment hy him of the 
sum of ?80.000 part of his bid of $000,000, 
ordered and directed him to pay $30,000 of 
the residue within thirty days from the date 
of the decree of confirmation, $190,000, with 
interest thereon, on or before the first day 
of the then next term of the court, to wit, 
the fourth Monday of December. 1877, and 
the residue ot his bid, to wit, $300,000, with 
interest, on or before the first Monday of 
June, 1878, The payment of the $30,000 in- 
stallment was made according to the terms 
of the decree, but on December 17, 1877, on 
the application of Swan, the time for the 
payment of the installment of $190,000 was 
extended from the first to the last day of 
the December term, 1877. During said term. 
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to wit, on January 19. 1878, an order was 
made by the court suspending all further 
paj'ments of the unpaid purchase money of 
said railroad until the fourth Monday of 
June then next following. By a subsequent 
ordei?, dated June 20. 1878, the court estend- 
■ed the time for the payment of the residue of 
said bid of $600,000 to July 11, and on that 
day said residue was paid into the registry 
of the court 

On February 13, 1878, Swan applied to 
this court for leave to file a bill of review 
to reverse and annul so much of the decree 
of June 14, 1877, as confirmed the report of 
the master establishing the said certificates 
tind allowing them to the executors of John 
S. Wright. The bill of review alleged that 
the complainant had, since said decree, dis- 
-covered evidence which showed the invalidi- 
ty of said certificates allowed to John S. 
"Wright's executors, and it also charged, upon 
information and belief that said executors 
fraudulently concealed and withheld said ev- 
idence from the master and the court, and 
thereby procured the decree of the court es- 
tablishing said certificates. The bill of re- 
view alleged that the complainant therein 
^•had made no default, but had fully com- 
plied with the order and decrees of the court 
in respect to his said purchase, and that, 
by an existing order of the court, the pay- 
ment of the said claim of said John S.Wright, 
41S well as of other claims, was postponed to 
a future period, and remained so postponed." 
The court granted leave to file said bill of 
review, and it was accordingly filed on Feb- 
ruary 13. 1878. 

On June 3, 1878, the defendants to the bill 
of review filed their answer, in which the 
objection was taken to the bill that the com- 
plainant had not complied with the terms of 
the decree which he sought by his bill to 
review. After the case was put at issue by 
replication, examiners were appointed by the 
court, and a large mass of testimony was 
taken. Neither before nor since July 11, 
1878, the date on which the last indulgence 
for paying the purchase money of the road 
expired, had any interest been paid upon the 
certificates held by the executors of Wright. 
When the bill of review was filed on Feb- 
ruary 13, 1878, nearly $40,000 of interest was 
due on the certificates held by the defend- 
ants, and more than^ $10,000 interest had 
since accrued, and no part of these- sums 
had been paid. The complainant had not 
given any security for the costs nor had he 
made anj'' deposit nf money to be applied to 
the costs, as required by the i-ules of the 
court. 

On June 16, 1879, the defendants filed a 
motion to dismiss the bill on two grounds: 
(1) Because no security for costs had been 
given or deposit of money made, as i*equired 
by the rules of the eourc; and, (2) because the 
complainant had not performed the decree of 
the court which his bill "of review sought 
to reverse. 



Peter Hamilton, T. A. Hamilton, Moor- 
field Storey, and E. L. Grandin, for the mo- 
tion. 

S. F. Rice and David Clopton, contra. 

WOODS, Circuit Judge. This is the first 
time that the defendants have brought to 
the notice of the court the fact that no secu- 
rity for costs had been given by the complain- 
ant. The defendants have answered, the 
complainant has replied, and an immense 
mass of testimony has been taken at great 
cost and expense. The English rule on this 
subject of security for the costs is without 
question substantially the rule by which this 
court is to be governed. The fifth of Lord 
Bacon's ordinances provided that no bill of 
review should be put in except the party that 
preferred it entered into recognizances, with 
sureties, for satisfying costs and damages for 
the delay, if it was found against him. This 
provision being insufficient, by an order of 
March 12, 1700, it was ordered, for the fu- 
ture, that no bill of review should be allowed 
or admitted, except the party who nreferred 
it first deposited the sum of £50 with the reg- 
istrar of the court as a pledge to answer such 
costs and damages as the court should award 
to the adverse party, in case the court should 
think fit to dismiss the bill of review. 3 
Daniell, Ch. Prac. 1730. But conceding this 
to be the rule of this court, yet if a bill of 
review is filed without security or deposit of 
money, and the defendant allows costs to ac- 
cumulate without objection, he cannot have 
the bill dismissed on that account- The con- 
duct of defendant is a waiver of his right to 
have the bill dismissed. The most he can 
claim is that complainant shall be ordered to 
give security within a given day, and in de- 
fault thereof that then his bill be dismissed. 
Lavange v. Burke, 50 Ala. 61. The first 
ground of the motion to dismiss is, therefore, 
not well taken. 

The second ground for the motion to dis- 
miss is, tiiat the complainant has not per- 
formed the decree. To entitle a party to 
bring a bill of review, it is necessary that he 
should have obeyed and performed the de- 
cree, as if it be for land, that the posses- 
sion be yielded. If it be for money, that the 
money be paid. 3 Daniell, Ch. Prac. 1730. 
And by the third and fourth of Lord Bacon's 
ordinances, no bill of review shall be admit- 
ted, or any other new bill, to change matter 
decreed, except the decree be first obeyed and 
performed. Mitf. Eq. PI. (6th Am. Ed.) 106, 
note. And Lord Redesdale says: "It is a 
rule of the court that the bringing of a bill 
of review shall not prevent the execution of 
the decree impeached, and if money is di- 
rected to be paid before the bill of review is 
filed, it ought regularly to be paid before the 
bill of review is filed, though it afterwards 
be ordered to be refunded." Jlitf. Eq. PI. 
(6th Am. Ed.) 106. In Wiser v. Blachly, 2 
Johns. Ch. 488, Chancellor Kent says: "The 
party asking for a bill of review must gen- 
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erally sbo'w that he has performed the de- 
cree, especially if it be a decree for the pay- 
ment of money, and he must liltewise pay 
the costs, and nothing will excuse the party 
from this duty but evidence of his inability 
to perform it. This appears to be a settled 
rule laid down in the ancient and modern 
books." In Partridge v. Usbome, 5 Bug. Ch. 
19."5, the lord chancellor said: "Whatever the 
party is bound to do whenever the bill of re- 
view is put on file, that he must do before 
the bill is filed. But as the permission to file 
a bill of review is always given upon the as- 
sumption and implied understanding and en- 
gagement that the original decree shall be 
performed, I am also of opinion that if, after 
the bill is filed, the period arrives when mon- 
ey ought to be paid, it is incumbent on the 
party to pay that money. Otherwise an ap- 
plication to dismiss the bill may be made on 
that ground, he having filed the bill upon an 
engagement and understanding which he has 
failed to comply with " In the case of Wil- 
liams V. Mellish, 1 Vern. 117, a motion was 
made on behalf of the plaintiff, that proceed- 
ings might be stayed on a decree until the 
plaintiff was heard on a bill of review. But 
the lord keeper said: "In this case the de- 
cree shall be performed to a tittle before any 
bill of review be allowed, unless the plaintiff 
Williams will swear himself not able to per- 
form the decree, and v.'ill surrender himself 
to the fleet, to lie in prison till the matter be 
determined on the bill of review." See, also, 
on this subject, the following cases: Anon,, 
12 Mod. 343; Bishop of Durham v. Liddell, 
2 Brown, Pari, Oas. 63; Wiser v. Blachly, 2 
Johns. Ch. 488; 2 Smith, Ch. Prac. (2d Am. 
Ed.) 53. 

These authorities apply not only to bills of 
review, strictly so-called, but to all bills in 
the nature of bills of review, which seek to 
disturb decrees of the court already render- 
ed: Bacon's Ordinances, 3 and 4, supra. Has 
the complainant in the bill of review perform- 
ed the decree? This question can only be an- 
swered by inquiring what the decree required 
him to do The property which the complain- 
ant purchased was sold to him for a fixed sum, 
and subject to the lien of such receiver*s certifi- 
cates as should be allowed by the court, and 
other claims superior to the fii-st mortgage 
bonds. The fixed sum, namely, $600,000, and 
the liens superior tc th'^ first mortgage bonds, 
including receiver's certificates, principal and 
interest, constituted the purchase money. The 
decree of the court contemplated the payment 
of the interest as it fell due on the receiver's 
certiacates, as much as it did the payment of 
the bid of 8600,000. If the purchaser was not 
bound to pay the interest on the receiver's 
certificates as it fell due, then the question 
occurs, when was he bound to pay the in- 
terest? His obligation, under the decree of 
the court, was duly to pay his bid, §600,000, in 
the Installments fixed by the court, and to pay 
such interest coupons as were due and not 
extinguished by the ?600,000, and to pay the 



coupons not due as they fell due. The com- 
plainant himself has put this construction up- 
on the decrees of the court, and his obligations 
thereunder. In the fourteenth paragraph of 
his bill he states that he has made no default 
in complying with the order or decrees of the 
said circuit court, in respect to his said pur- 
chase, * * * and that by an existing order 
of said court, made during the present term, 
* * * the payment of the said claims of 
John S. Wright, as well as of other claims, 
was postponed to a future period. The order 
referred to here was that made January 29, 
1878, "that any and all payments of the un- 
paid purchase money arising out of said pur- 
chase of petitioner Swan, be and the same is 
hereby suspended and postponed until the 
fourth Mont^ay of the next regular term of 
this court." 

It is, therefore, evident that the complain- 
ant himself considered the certificates of 
Wright a part of the purchase price of the 
railroad, and that it was his duty, under 
the decrees of the court, to pay the interest 
thereon as it accrued, for he claimed that 
the order oi the court just quoted was effec- 
tual to prolong the time for the payment of 
the claim of Wright. When, therefore, Swan 
applied to the court, on January 22, 1S78, that 
all further payment of the unpaid part of the 
purchase money, under said purchase of said 
Swan, might be stayed and postponed till the 
further order of the court, he asked to have 
the payment of the past due coupons on 
Wright's certificates postponed. If the claim 
of Wright was not then payable by the terms 
of the decree of the court, there was no pro- 
priety in asliing the court to postpone its 
payment. The undoubted purpose of the or- 
der of January 29, 1878, was to postpone the 
payment of all sums which, by the decree of 
the court, were then due from Swan on his 
purchase. His petition for postponement rep- 
resented that, by a bill filed in the United 
States circuit court for the Northern district 
of Alabama, a mortgage lien superior to the 
mortgage lien by virtue of which the sale had 
been made, was set up against said railroad 
which he had purchased. The purpose of the 
postponement of payments prayed forin his pe- 
tition was, that he might ultimately be relieved 
from his purchase, in case the prior lien set 
up in said bill should prevail. It was, there- 
fore, just as important that he should be re- 
lieved from the present payment of past due 
coupons on the receiver's certificates, which 
at that time amounted to about §400,000, as 
from the unpaid balance of his bid, which 
was only $300,000. It may, therefore, be as- 
sumed that th^ order of January 29, 1878, and 
the subsequent orders on the same subject, 
heretofore mentioned, postponed until July 11, 
1878, the payment of all sums due and pay- 
able by Swan on his purchase, whether due 
on his bid or due on coupons attached to the 
receiver's certificates. That was what Swan 
asked for, and that was what the court grant 
ed him. When, therefore, on February 13, 
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187S, in Ws petition for leave to file his bill of 
review, he stated tbat he had performed up 
to that time all things required of him by the 
orders and decrees of the court, he stated, so 
far as appears, -what was the truth, and up- 
on that statement the court allowed the bill 
of review to be filed. 

Therefore, when the defendants, in their 
answer filed June 3, 1878, set up, as a defense 
to the bill of review, that the complainant 
therein had not obeyed and performed the 
decree of the court, their allegation was not 
sustained by the facts of the case. But on 
July 11, 1878, the indulgence granted by the 
court to Swan expired. The entire residue of 
his bid was then due and he paid it. But it 
was just as incumbent on Swan to pay on 
that day the past due interest on the receiv- 
er's certificates, as the residue of his bid. The 
orders and decrees of the court required it. 
The grace which he had asked from the court 
for the payment of this interest, including the 
coupons belonging to Wright's certificates, 
had expired. He had no warrant for anoth- 
er day's delay. Yet, up to this time, although 
there is $50,000 of interest due on tlie certifi- 
cates held by the defendants, it is not pre- 
tended that he has paid them one cent. His 
failure to pay is 3 contemptuous disregard 
of the orders and decrees of this court. In 
the mean time, the bill setting up a prior 
lien on the railroad propeity has been dis- 
missed; he is in the undisturbed possession 
and enjoyment of the railroad, and he still 
prosecutes his bill of review, without any 
pretense of compliance with the decree of 
the court which he seeks to review. It is 
no excuse that the railroad property on 
which his certificates are a lien is ample se- 
curity for the^ performance of the decree. 
These defendants are entitled to something 
more than security. They are entitled to 
the absolute and unconditional performance 
of the decree. After, as in this case, the 
court has deliberately settled the rights of 
the parties by its decree, the operation of 
the decree cannot be suspended by the filing 
of a bill of review, either with or without 
leave. 

The complainant was allowed to file his 
bill of review on the assumption that he 
would perform the decree, unless relieved 
from performance by the orders of the 
court If, after the bill of review is filed, 
the period arrives when money ought to be 
paid, it is incumbent on the party to pay 
that money, otherwise an application to dis- 
miss the bill may be made, he having filed 
the bill upon an engagement and understand- 
ing which he has failed to comply with. 
Partridge v. Usborne, supra. This is the 
first time since the complainant has been in 
default that the fact has been brought to 
the attention of the court. The defendants 
are now entitled to require the complainant 
to give security for costs, and to perform so 
much of the decree as it was his duty to 
perform up to this time. But he is not, un- 



der the circumstances, entitled to a peremp- 
tory order of dismissal. . The complainant 
should be allowed a reasonable time to dis- 
charge the duty required of him. 

The final hearing of this case having been 
heretofore fixed for October next, the order 
of the court will be that, unless by that time 
the complainant gives security for the costs, 
and pays to the defendants all coupons 
which at that date shall be past due on the 
certificates held by them, his bill of review 
shall be dismissed out of this court. 

[On final hearing the bill was dismissed, and 
on appeal to the supreme court that decree was 
affirmed. 110 U. S. 590, 4 Sup. Ct 235.] 
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Case ]Sro. 13,671. 

SWANN V. ALEXANDRIA CANAL CO. 
[1 Hayw. & H. 163.] i 

Circuit Court, District of Columbia, Jan. 17, 

18M.2 
Arbitratioit and Award— Appointment op TJm- 
piKE — When He mat be Apfoisted. 
Where the oider of reference provides for 
the appointment of an umpire, he may be ap- 
pointed before the referees had heard the evi- 
dence and discovered that they could not agree. 

W. Jones and Swann & Swann, for plain- 
tiff. 

Thomas Semmes and Richard S. Coxe, for 
defendant. 

At law. The plaintiff [Francis Swann] 
brought suit in Alexandria county against the 
defendant [the Alexandria C-anal Company] 
in the sum of ?15,000, for damages sustained 
by her in taking away the soil from the close 
of said plaintiff. The pleas of the defendants 
were: (1) Not guilty. (2) The statute of 
limitations; viz., not guilty within five years. 
(3) Confession and avoidance; special plea 
under the charter. A change of venue under 
the act of congress of June 24, 1812 [2 Stat., 
755], was asked for and obtained by the 
pla'intiff, and the suit was ordered to be tried 
at Washington county. The plaintiff, by her 
counsel, joined issue on the first and second 
pleas and demurred to the third. Judgment 
was entered for the plaintiff on the demurrer. 
An amended declaration was filed, differing 
from the original, in setting out the abuttals, 
to which defendants pleaded not guilty, upon 
which issue was joined. A jury was duly 
sworn to try the issue, and with the consent 
of the counsel for the several parties a juror 
was withdrawn. The whole matter in contro- 
versy was by consent referred to arbitration 
and award- 

Upon the following terms being agreed to a 
rule of the court was made in pursuance 
thereof: "To value the entire damage to the 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 

2 [Affirmed in 5 How. (46 U. S.) 83.] 
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freehold from the first entry of the canal 
company on the premises in question to the 
time of the arbitration. The damage from 
the disturbances, if any, to the proprietors 
of the said premises, and interruption to the 
cultivation of the land fi'om the operations 
of the company or their laborers and agents 
on the premises during all the time aforesaid. 
To value the land acauired by the company 
for permanent occupation, of which a precise 
description and suiTey by metes and bounds 
shall be furnished to the arbitrators. The 
award of the arbitrators, or major part of 
them, to be returned dm-ing the next session 
of this court, and made the judgment of the 
court for the whole sum awarded, for such 
damage and value of the land as aforesaid as 
if a verdict for so much had been found in 
this action. Upon payment of such judg- 
ment, the plaintife agrees to give defendants 
a deed of conveyance for the land so set 
apart for the permanent occupation of the de- 
fendants. To be referred to four arbitrators, 
with power to the arbitrators to appoint an 
umpire in case the arbitrators or a majority 
of them cannot agree on any point or points 
in controversy, and the umpirage of such 
umpire to be confined to such point or points 
of difference, and his umpirage to constitute 
a part of the said award. The said arbitra- 
tors shall be appointed on or before the 10th 
of January nest, and shall be. appointed as 
follows: Each of the parties shall produce to 
the other a list of ten persons, none of whom 
shall be stoekholdei-s, or officers, or servants, 
or agents of the said company, nor proprie- 
tors of lands having any unsettled contro- 
versy with the said company for damages to 
their freehold or value of land taken by the 
company; out of the list so produced by de- 
fendants, the plaintiff shall choose two of the 
arbitrators; and out of the list so produced 
by plaintiff, the defendants shall choose the 
other two; and the four so chosen shall con- 
stitute the four arbitrators aforesaid. A ref- 
erence and arbiti-ation upon the principles 
and conditions aforesaid shall be entered in 
due form as a rule of court on or before the 
said 10th of January, 1843. [Signed] Wm. 
Jones, for the Plaintiff. Thomes Semmes, 
for the Defendants. December 27, 1842." 

The plaintiff selected Dennis Johnston and 
Wm. L. Powell from the list furnished by the 
defendants. The defendants selected Thom- 
as Carberry and Peter Force from the list 
furnished by the plaintiff. Before entering 
upon an examination of the case, IMaynadier 
Mason was chosen umpire at a meeting of 
the arbitrators, June 26. 1843. The arbitra- 
tors were equally divided in opinion, two of 
them agreeing in one award and the other 
two agreeing in a different award. 

The following is the award agreed upon by 
two of the arbiti-ators: "First. Of the sum 
of money to be assessed and awarded to the 
plaintiff for the entire damage to the free- 
hold in question from the first entry of the 
said canal company on the premises in ques- 
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tion to the time of said arbitration. Second. 
Of the sum of money to be assessed to the 
plaintiff for the damages from the disturb- 
ances to the proprietors of the said prem- 
ises, and interruptions to the cultivation of 
the same from the operations of the said 
company or their laborers and agents on the 
said premises during all the time aforesaid. 
Third. Of the sum of money to be assessed 
and awarded to the plaintiff for the value 
of the land required by the said company 
for their permanent occupation, of which a 
precise description or survey was furnished 
to and laid before the said arbitrators by 
the defendant, pursuant to the requirements 
of the said reference and submission. [Sign- 
ed] Thomas Carberry. Peter Force. Au- 
gust 12, 1843." 

The other two refused to attend the last 
meeting, although notified, and refused to 
sign an account of the proceeding of the 
arbitrators that such account could be re- 
turned to the court. The umpire appointed 
by the several arbitrators made the follow- 
ing umpirage and award agreed to by the 
arbitrators Carberry and Force. On the 
first point of difference, $3,468.75, and inter- 
est at 6 per cent, for ten years on $l,oOO. 
On the second point of difference, $1,000 and 
interest at 6 per cent, for ten years. On the 
third point of difference, $1,000. A rule was 
filed on the defendants to show cause why 
judgment should not be entered on said uni- 
pirage and award. Judgment being entered 
on the said umpirage and award for $6.- 
968.75, a motion was made to strike out said 
judgment, but was withdrawn, 

A writ of error was sent to the supreme 
court of the United States on the transcript 
of the record, where the judgment was af- 
firmed. 5 How. [46 U. S.] 83. 



SWANN (BANK OF ALEXANDRIA v.). 
See Case No. 853- 

SWANN (BANK OF METROPOLIS v.). See 
Case No. 902. 

SWANN (BANK OF UNITED STATES v ) 
See Case No. 937. 

SWANN (BEAKDSLEY v.). See Case No. 1.- 
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Case No. 13,672. 

SWANN V. BOWIE. 

[2 Craneh, O. G. 221.] i 

Circuit Court. District of Columbia. Nov. 
Term, 1820. 

Damages— Excessive— Action fob Value of Dog 
Killed— Special Vbkdiot — Jdstifica- 
TiON— CiTi Ordinance. 
1. In cases of tort, courts have seldom grant- 
ed new trials on the ground of excessive dam- 
ages, unless they were so excessive as to im- 
ply gross partiality, or corruption, on the part 
of the jury. 



1 [Reported Dy Hon. William Craneh, Chinf 
Judge.] 
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2. Upon a special verdict in an action of tres- 
pass for killing the plaintiff's dog by a consta- 
ble who justifies under the by-law of the cor- 
poration of Alexandria, of the 28th of April, 
1811, the court cannot render judgment for 
the defendant, unless the jury expressly find 
that the dog was "found going at large within 
the limits of the corporation without his own- 
er." 

Trespass, that the defendant [Davis Bowie], 
on the day of June, 1819, at the coun- 
ty aforesaid, with force and arms, that is to 
say with a gun loaded with powder and lead, 
did break and enter the close of the plain- 
tiff [Thomas Swann], and did then and there 
shoot into the garden of the plaintiff, and 
did then and there kill the dog of the plain- 
tiff of the value of one hundred dollars and 
other wrongs did, &c.; damage, $500. The 
defendant pleaded not guilty, with leave to 
^ive special matter of justification -in evi- 
dence. The jury found a special verdict, stat- 
ing that on the 15th of June, 1819, the plain- 
tiff was owner of a dog, named Beaver; 
that the plaintiff resided and kept the said 
dog in the town of Alexandria, and within 
the limits of the jurisdiction of the common 
<:ounciI of said town; that on that day the 
defendant was a constable duly appointed. 
They found also the charter of the said 
town of 1779, the act of congress of the 25th 
of February, 1804 (2 Stat, 255), to amend the 
■charter, and the several by-laws of the cor- 
poration authorizing the killing of dogs; by 
one of which, passed on the 2Sth of April, 
1811, it was enacted, "that it shall be lawful 
for any person, and shall particularly be the 
duty of the constable, to kill and destroy any 
dog found going at large within the limits of 
the corporation without his owner, between 
the first day of April, in each year, and the 
first day of October." That on the said 15th 
day of June, the plaintiff's said dog then being 
found upon the foot pavement in one of the 
public streets of the town of Alexandria, 
within the jurisdiction of the common coun- 
cil, was shot by the defendant and killed. 
That the said dog, at the time he was shot 
and killed, and for a long time before reg- 
ularly watched in the plaintiff's stable, and 
attended upon the hostler; and had been in 
the regular habit of walking from the said 
stable, which fronted on the street, along the 
foot pavement and by the side of the plain- 
tiff's garden paling, through a gate into the 
plaintiff's yard and kitchen; and that there 
was no other path or open access from the 
said stable into the plaintiff's yard; that the 
said stable is about 120 feet distant from the 
said gate, which opens through the paling into 
the yard on the same side of the street with 
the stable, and is the nearest open access 
from the stable into the said yard and kit- 
chen; that the dog was uncommonly do- 
mestic and harmless in his disposition, and 
in good health and condition at the time of 
being shot and killed as aforesaid, and was 
at that time peaceably pursuing his accus- 
tomed and daily route, before sunrise in the 



morning, from the said stable along the pav- 
ed footway in the street, and close along the 
plaintiff's said garden paling, to the said 
gate; and was there shot and killea afore- 
said; that the defendant at the time of 
discharging the gun by which he so shot and 
killed the said dog, placed himself in such a 
position, and so pointed his gun that the 
shot from the same would necessarily and 
obviously . strike against the plaintiff's said 
garden paling, and did in fact so strike 
against the said palings and penetrate 
through the same into the said garden; that 
the said foot pavement, whereon the said 
dog was shot as aforesaid, isa a part of the 
public street, but is separated from the pub- 
lic carriage way and horse way, by a curb- 
stone, and is paved with brick for the ac- 
commodation of foot passengers; and that 
the whole expense of making the said foot 
pavement, and laying such curbstone, along 
the whole front of the plaintiff's lot, was, 
pursuant to the by-laws and regulations of 
the said eoi-poi-ation, paid by the plaintiff. 
"If upon the matter found as aforesaid the 
court shall be of opinion thatd:he defendant 
was not, in law, justified in shooting the 
said dog, in the circumstances aforesaid, then 
we find for the plaintiff and assess his dam- 
ages to the sum of two hundred and seventy- 
five dollars. And if the defendant was justi- 
fied, in law, in so shooting and killing the 
said dog; but is liable to the plaintiff, in 
this action, for shooting into his fence and 
garden, we find for the plaintiff and assess 
his damages, for the last-mentioned act, to 
the sum of two hundred dollars; and if the 
law be for the defendant on both of the 
grounds of action stated in the declaration, 
and before mentioned, then we find for the 
defendant." 

Mr. Taylor, for defendant, moved for a 
new trial, on the ground of the damages be- 
ing excessive. 

Mr. Fendall and Mr. Swann, ccftitra,, cited 
Duberley v.. Gunning, 4 Term R. 651; Beard- 
more V. Carrington, 2 Wils. 249; 9 Johns. 
52; Tidd, Pi-ae. 93, 818. 

In the argument upon the special verdict, it 
was contended by the plaintiff's counsel that 
the coi-poration had no authority to make the 
by-law of the 2Sth of April, 1811; and that, if 
they had, and if the defendant had a lawful 
right to kill the dog, yet the manner of doing 
It was unlawful and made the defendant a 
trespasser ab initio. 

CRANCH, Chief Judge. A motion has 
been made, in this cause, for a new trial on 
the ground of excessive damages. In cases 
of tort, courts have seldom granted new 
trials unless the damages are so excessive as 
to imply gross partiality or corruption oil 
the part of the jury. This is not a ease of 
that kind; and although the court should 
think the damages unreasonable (which how- 
ever we do not say), yet we should not be 
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justified by precedent in setting aside the 
verdict on that ground. In the argument up- 
on the special verdict, it has heen contend- 
ed: (1) That the corporation of Alexandria 
had no authority to make the by-law under 
which the defendant attempts to justify the 
act. (2) That if they had, the justification 
under that by-law is not made out in point 
of fact; that is to say, it does not appear, by 
the special verdict, that the dog was "found 
going at large, within the limits "of the cor- 
poration, without his owner." And, (3) that 
if the dog was in a situation in which he 
might be lawfully killed by the defendant, 
yet the manner and means of killing, were 
unlawful, and therefore the defendant must 
be considered, in law, a trespasser ab initio. 

As the opinion of the court upon the second 
point is in favor of the plaintiff, it will be un- 
necessary to decide the other two. The spe- 
cial verdict does not find that the dog had 
not such a collar as is required by the by- 
law of the 24th of September, 1804; so that 
the defendant cannot justify under that law. 
The only by-law under which he can claim 
a justification is that of the 2Sth of April, 
1811, which enacts, "that it shall be lawful 
for any pei-son, and shall particularly be the 
duty of the constables to kill and destroy any 
dog going at large, within the limits of the 
coiporation, without his owner, between the 
first day of April, in each year, and the first 
day of October." The special verdict does 
not find that the dog was "found going at 
large without his owner." We do not sup- 
pose it necessaiy that the jury should have 
found the fact in so many words, but in or- 
der to justify the defendant they must have 
found facts which, in law, amount to the 
same thing. They find only that the dog, 
"being found upon the foot pavement in one 
of the public streets of the town," "was shot 
by the defendant and killed," "and that he 
was, at the time of his being so shot and kill- 
ed, peaceably pursuing his accustomed and 
daily route from the said stable along the 
paved footway in the street, and close along 
the plaintiff's said garden paling to the said 
gate." All this may be true, and yet the 
dog might not be going at large without his 
master. He might have been led by a string 
by a servant, or he might have been with his 
master. The court can infer no fact from the 
facts found; and the facts found do not 
amount, in law, to the facts required by the 
by-law in order to justify the defendant. As 
this view of the case seems to be very clear 
and decisive of the cause, we abstain from 
giving any opinion upon the other points 
made in the argument 

.Tudgmeut. THE COURT, having heard 
the arguments of counsel upon the special ver- 
dict found in this cause, and the same being 
considered, THE COURT is of opinion, that 
inasmuch as the jury have not found that the 
dog in the declaration mentioned, was, at the 
time of the defendant's killing him. found 
going at large withoat his master, within the 



meaning of the by-law of the 28th of April, 
1811, in the said special verdict recited, the 
defendant was not, in law, justified in shoot- 
ing and killing the said dog, in the circum- 
stances stated in the said special verdict. 
Whereupon it is considered by the court that 
the plaintiff recover of the defendant thfr 
sum of $275 so as aforesaid assessed by the 

jui*y as his damages, and for his costs 

about his suit in this behalf expended. 
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SWANN et al. v. BROWN. 

[4 Cranch, C. O. 247.] i 

Circuit Court, District _of Columbia. Oct. 
Term, 1832.2 

Usury— ViRoisiA Statute— Equitable Jdkis- 

DICTIOX. 

Under the third section of the Virginia stat- 
ute of usur.v, every debtor has a right to go into- 
equity, £llegius usury, whether he can or can- 
not prove it without the aid of the defendant's 
answer, and' although judgment at law may 
have been rendered against him. 

Bill in equity, stating that William T^ 
Swann, in October, 1819. proposed to borrow 
of the defendant, .?2,300, at ten per cent, 
per annum, which proposition was acceded 
to by the defendant; and it was agreed that 
$1,000 of it should be secured by a ground 
rent of $152 per annum upon, two lots of 
land. &c., and that the residue should be- 
secured by a bond, with sureties; the rent 
and interest to be paid half-yearly, with 
leave to W. T. Swann to redeem the ground 
rent on payment of $1,000. He was to re- 
tain the loan for three years, but she had a 
right to demand repayment at the end of 
any year, \ipon sixty days' notice; and had 
a right to enter on the property, if the inter- 
est and rent were not punctually paid. That 
the $2,800 were advanced on those terms. 
The lots were conveyed to her in fee. and 
she leased them to W. T. Swann at $152 a 
year, who also gave his bond for $1,300, ac- 
cording to the agreement, bearing interest 
at six per cent, per annum. That W. T, 
Swann died in October, 1830. That $1,400.30 
have been paid by W. T. Swann and his ad- 
ministratrix. That the defendant afterward 
brought suits at law on the bond against 
this complainant and the sureties. That 
those defendants were advised that the con- 
tract was usurious, and that if they took the 
defence at law, and should succeed, the pres- 
ent defendant would lose the debt entirely; 
but they were not disposed to push the mat- 
ter to that extremity; and the counsel of 
these complainants agreed with the counsel 
of the present defendant at the bar, at the 
time the judgment was rendered, and in the 
presence and hearing of the court, that the 
plea of usury should be withdrawn, and a 
judgment rendered upon the bond, with an 

- (Reported by Uon. William Cranch, Chief 
Judse.l 
2 [Reversed in 10 Pet. (35 U. S.) 497.] 
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understanding that these complainants should 
have the privilege of resorting to a court of 
equity to have the claim settled, upon the 
same principles as if she had instituted 
against the defendant, a bill in chancery for 
the discovery of the usury. That they have 
been advised that they are not bound in eq- 
uity to pay more than the principal debt, and 
are entitled to have credit for the moneys 
which the administratrix has paid, to be 
deducted out of the sum of ?2,300 loaned as 
aforesaid, and only bound to pay the balance 
of principal; but that the defendant has is- 
sued execution for the whole amount of the 
bond and interest thereon, &c. Wherefore 
the complainants pray injunction, &c. The 
injunction was granted, but was dissolved as 
to $849.70, being the balance of the principal 
after deducting all payments, and $oO for 
the supposed costs of this suit. The defend- 
ant demurred to the bill, and answered, ad- 
mitting the agi-eement, but denying that it 
was usurious. 

At April term, 1828, the cause came on to 
be heard upon the demiunrer, and was ar- 
gued by Mr. Jones, for tjie defendant, and 
Mr. Taylor, for the complainants, who cited 
the case of Young y. Scott, 4 Kand. [Va.] 
415, in which the court of appeals in Vir- 
ginia, in 1826, decided that every debtor has 
a right to go into equity, under the third sec- 
tion of the Virginia statute of usury, wheth- 
er he can or cannot prove the usuiy without 
Mill of the defendant's answer; and that, 
in -all eases of usury, the court of equity, if 
it give relief at all, will give that pointed out 
by the statute; that is, will oblige the cred- 
itor to accept his principal without any in- 
terest. 

Upon the authority of that case, the judges 
were of opinion that this court, as a court 
of equity, has jurisdiction of this cause, by 
virtue of the third section of the Virginia 
statute of usury of November 23, 1796 (page 
367), and that the defendant is bound to an- 
swer the allegations charging the usury; al- 
though the complainants have not stated in 
their bill that they cannot prove the usuiy 
without the aid of the defendant's answer, 
and although judgment has been rendered 
at law. That the demurrers, therefore, must 
be overruled, so far as they proceed upon 
those grounds. The plaintiffs had leave to 
amend their bill; and the injuuction, which 
had been dissolved, was reinstated, as to all 
but the sum of ?899.70. 

The third section of the Virginia statute of 
usury is in these words: "Any borrower of 
money or goods may exhibit a bill in chan- 
cery against the lender, and compel him to 
discover, upon oath, the money or thing 
really lent, and all contracts, bargains, or 
shifts which shall have passed between 
them, relative to such loan, or the repay- 
ment thereof, and the interest and considera- 
tion for the same; and if, thereupon, it shall 
appear that more than lawful interest was 
reserved, the lender shall be obliged to ac- 



cept his principal money without interest or 
consideration, and pay costs, but shall be 
discharged of all other penalties of this act." 
. The cause having been continued to the 
present term, was now, by consent, set for 
hearing, on the bill, supplemental bill, an- 
swer, general replication, and demurrer to 
the supplemental bill and evidence, and hav- 
ing been heard and argued by counsel', 

CRANCH, Chief Judge, delivered the opin- 
ion of the court as follows: The supple- 
mental bill does not substantially differ from 
the original bill; but it is somewhat more 
formal and pointed in its allegations; and it 
refers to the original agreement signed by 
Mr. W. T. Swann, and the defendant, which 
is referred to in an affidavit of Gustavus B. 
Alexander, and is admitted in the defend- 
ant's answer as constituting the original 
agreement. That the bond in question was 
executed in pursuance of that agreement, is 
apparent by comparing them with each 
other. That the original agreement thus con- 
fessed in the answer, was usurious, is ap- 
parent on its face. The bond, therefore, is 
affected, or infected by that usury. 

The only question remaining, is, whether 
this court, as a court of chancery, or a court 
of equity, can now give relief. That point 
was decided by this court upon the former 
demurrer, which embraced all the causes of 
demurrer which are now urged. That de- 
cision we believe to be fully warranted, by 
the judgment of the court of appeals of Vir- 
ginia, in the case of Young v. Scott, 4 Rand. 
[Vsi.'] 415, which case embraces and decides 
every point of demurrer made in this. In 
one particular, this case is stronger for the 
complainants than that; because, in that case, 
a judgment at law had been rendered with- 
out any reservation of equity; a forthcoming 
bond had been given, upon an execution is- 
sued upon that judgment; the forthcoming 
bond had been forfeited, and a judgment 
rendered upon it, without reseiTation of eq- 
uity. Whereas, in the present case, the 
judgment was confessed, with a saving of 
the defendant's equity; meaning thereby, no 
doubt, the defendant's right to apply to a 
court of equity for the relief given by the 
statute, as well as relief upon any original 
equity of which they could not have availed 
themselves at law. As the case is clearly 
made out in favor of the complainants, witli- 
out resorting to evidence beyond the written 
contract, the answer and the bond upon 
which the judgment at law was rendered, we 
have not looked into the affidavits of the 
Alexanders, and therefore give no opinion as 
to their competency as witnesses, or the com- 
petency 01 the matter of the affidavits. We 
think the injunction ought to be pei'petual, 
and that the complainants are, under the 
statute, entitled to costs. 

Decree accordingly, nem. eon. 

NOTE. ReversRfi by the supreme court of 
the United States (10 Pet. [35 U. S.] 407), who 
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do not seem to have noticed the case of Young 
V. Scott. 4 Rand. [Va.] 415, upon the authority 
of which case, this court decided the cause. 
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SWANN T. RINGGOLD. 

[4 Oranch. C. C. 238.] i 

Circuit Court, District of Columbia. 
Term. 1832. 
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Marsual— Poundage — Dischakge without 
Patment. 
The marshal of the District of Columbia is 
not entitled to poundage, upon the arrest of a 
debtor on a ca. sa. in Alexandria county, who 
has been discharged from such arrest, by order 
of the plaintiff, without payment. 

[Cited in The Clintonia. 11 Fed. 742.] 

[This was an action by W. T. Swaun's ad- 
ministratrix against Tench Ringgold, mar- 
shal of the District of Columbia.] 

At April term, 1829, a rule was obtained 
by William T. Swann's administratrix, on 
the marshal, to show cause, on the 9th of 
May following, why he should not refund to 
her the sum of §47.53, received by him, from 
her. for commissions included in a prison- 
bounds bond, by him taken under a writ of 
ca. sa.. in her favor, against G. A, Brown; 
or so much of the said sum of $47.53, as ex- 
ceeds the fees allowed by law for the serv- 
ice of the said writ, and for taking the said 
bond, upon the following case agreed. "On 
the 13th of April. 1826, William T. Swann's 
administratrix issued a ca. sa. against G. 
A. Brown, returnable on the fourth Monday 
in June following, which was served on 
Brown, who gave a prison-bounds bond to 
the marshal." Before the expiration of the 
term limited in the prison-bounds bond, the 
plaintiff gave the marshal the following 
written order: "The marshal will discharge 
G. A. Brown, and deliver to him his bounds- 
bond, as he has made a settlement of his 
case with me." That the settlement allud- 
ed to in the order to the marshal, consisted 
in Mr. Brown's allowing the administratrix 
to set off a judgment which he had obtained 
against her for $450.37. with interest from 
the 27th of April. 1824, and $11.22, costs 
against the judgment which she had obtain- 
ed against him for a larger sum; and to se- 
eui-e the balance due to her, he gave her a 
deed of trust on some lands in Virginia, 
which security she still holds; but the lands 
are wholly insufficient to satisfy the balance 
due to her; and that she has received no 
benefit from the arrangement, except the dis- 
charge of Mr. Brown's judgment against her. 
That, in making che arrangement, she was 

1 [Reported by Hon. William Crancli, Chief 
Judge.] 



not deceived as to the value of the lands. 
The original judgment of W. T. Swann's 
Administratrix v. Brown, was for $3,316.66, 
with 4 per cent, interest from the 1st of 
April, 1817, and costs, to be released except 
costs, by payment of $1,525.76, with inter- 
est thereon from the 16th of October, 1820, 
at 4 per cent, per annum, till paid. The con- 
dition of the prison-bounds bond was, that 
the defendant would not depart, &c. The 
marshal calculated the amount due upon the 
ca. sa., as follows: 

Debt $1,525 70 

Interest 337 2(> 

Costs 13 86 

ilarshal's fees 47 53 

$1,924 41 

The case, thus stated, was argued by Mr, 
Hewitt, for the marshal, and by Mr. Taylor, 
for Mrs. Swann, who contended that the 
marshal was not entitled to a commission of 
any kind, upon the amount due upon the 
ca. sa. at the time of the seiTice of it upon 
Mr, Brown. 

The COURT, at a previous term, having 
adjourned the case, for consideration, and 
requested information as to the practice in 
VLrginia, sundi*y letters from gentlemen of 
the bar, and from sherififs and clerks in Vir- 
ginia, were laid before the court, from which 
it appears that there is no settled practice 
in that state, upon such a case as the pres- 
ent. It seems, however, to be the practice 
for the sheriff to receive his full commis- 
sions, if the plaintiff receives his whole 
debt, and discharges the defendant from cus- 
tody, on the ca. sa. And to receive no com- 
missions if the defendant be discharged un- 
der the insolvent law, except upon the sale 
of the effects which may be surrendered by 
the debtor. 

CRANCH, Chief Judge. By the act of con- 
gress of the 3d of March, 1807 (2 Stat. 430), 
the marshal of the District of Columbia is 
to receive, for the service of any writ, 50 
cents only for each person on whom served; 
and for taking any bond required by law, 
50 cents only; and for such sei-vices as were 
not enumerated in that, or some other act of 
congress, he is to receive the like fees and 
compensation, if performed in Alexandria 
county, as by the laws of Virginia, in force 
on the first Monday of December, 1800, were 
allowed to a sheriff of a county, for the like 
services. By the act of congress of the 2Sth 
of February, 1799 (1 Stat. 624), the marshal 
was allowed, "for sales of vessels, or other 
property', and for receiving and paying the 
money, for any sum under $500, 2^^ per 
cent; for any larger sum, 1 and i;4 pei* cent, 
upon the excess." No other commission or 
poundage was expressly given by any other 
act of congress. It is, however, by the same 
act provided, that, "for all other seiTices not 
therein enumerated, (except as should be 
thereafter provided,) such fees and compen- 
sations as are allowed iu the supreme court 
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in the state where such services are render- 
ed." But a commission or poundage fee up- 
on a ca. sa., whether the money was paid 
to the plaintiff or not, was not expressly 
given. The reference to the fees and com- 
pensation allowed in the state courts, is only 
to fees and compensation for services not 
enumerated in some act of congress. The 
service of arresting the defendant, and of 
taking the bond, are enumerated in the act 
of 1807, and the services of committing him 
to prison, and of discharging him, are enu- 
merated in the act of 1799. The services, 
therefore, of arresting and committing th^ 
defendant, taking the prison-bounds bond, 
and discharging him. are all enumerated 
services. What service, then, remains to be 
performed by a sheriff, under a ca. sa., the 
compensation for which is to be ascertained 
by reference to the laws of Virginia? Noth- 
ing but the fee of 21 cents a day for keep- 
ing and providing for a debtor in jail. The 
only commission or poundage given by the 
act of Virginia of 1792, is for a service which 
cannot be performed under a ca. sa., name- 
ly: /'For proceeding to sell on any execu- 
tion, if the property be actually sold, or the 
debt paid, the commission of 5 per centum 
on the first three hundred dollars, or ten 
thousand pounds of tobacco, and two per 
centum on all sums above that; and one half 
such commission where he shall have pro- 
ceeded to sale, and the defendant shall have 
replevied; and no other commission, fee, or 
reward, shall be allowed upon any execu- 
tion, except for the expense of removing and 
keeping the property taken." The act of the 
10th of December, 1793, § 33, (page 302,) 
gives the same commission in precisely the 
same words, with the same denial of all oth- 
er commission^ fee, or reward upon "any 
execution." 

It is evident, from the purport of these 
sections, that they refer only to executions 
upon which property may be taken and sold, 
and not to a writ of ca. sa., upon which 
property cannot be taken. So, also, in the 
12th section of the act of December 10, 1793. 
respecting executions, it is enacted, that, "on 
all executions," "the sheriff, or other ofiBcer, 
having published notice of the time and 
place of sale," etc., "at least ten days before 
such sale, shall proceed to sell by auction the 
goods or chattels so taken," &c. And the 
13th section provides for taking a forthcom- 
ing bond, "recitinc the service of such exe- 
cution, and the amount of money or tobacco 
due thereon, and with condition to have the 
goods forthcoming at the day of sale," &c. 
By the 22d section of the same act, it is pro- 
vided, that if goods taken in execution will 
not sell for three fourths of their value, the 
debtor may give a bond, with surety, to pay 
the amount within twelve months. A simi- 
lar provision had been made by the act of 
1787, c. 7, § 3. These bonds are called re- 
plevy bonds;* and, upon giving them, the 
property is said to be replevied. This provi- 
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sion, however, was repealed hy the act of 
December 17, 1795, p. 341. But it explains 
the term "replevied," in the act of 1792. By 
the 32d section of the act of December 10,. 
1793, also, it ir enacted, that "when the sl-.er- 
iff shall, under any execution, have fixed 
the time and place for the sale of the prop- 
erty taken under such execution," &c. lu 
all these instances, the legislature, although, 
adopting the terms "any execution," or "all 
executions," seem to have used them only 
in reference to writs of fieri facias; if so,, 
they give no authority to the sheriff to take 
a commission or poundage upon a ca. sa.; yet 
it is admitted that the practice of the sher- 
iff is to take a commission if he arrest the 
defendant ou a ca. sa., and the plaintiff re- 
ceives his debt. By what law is this prac- 
tice justified? By the 29th section of the 
act of December 10. 1793, the debtor, taken 
on a ea. sa., may tender property, in dis- 
charge of his person, and the sheriff is to- 
sell the property as if taken on a fieri facias. 
Under this section, it is understood to be the 
practice for the debtor who has thus dis- 
charged his body by tendering goods, to give 
a forthcoming bond, under the 13th section 
of the same act, in the same manner as if 
the goods had been taken under a writ of 
fieri facias; which bond recites the service 
of the execution, and the amount due there- 
on, including the sheriff's commission, in the 
same manner as in a bond for the forthcom- 
ing of goods taken under a fieri facias, ac- 
cording to the 11th section of the act of De- 
cember 24, 1794, concerning executions (page 
326,) which enacts, "that every sheriff or 
coroner may include his commissions in 
forthcoming and replevy bonds, taken on any 
writ of execution; but he shall not demand 
or receive such commissions on forthcoming- 
bonds unless the same shall be forfeited." 
The condition of the bond, requix-ed by the 
act, is, simply that the goods shall be forth- 
coming on the day of bale. But, it seems, 
by the language of the section, that the bond 
may be discharged by the payment of the 
debt and costs mentioned in the execution; 
and such was also the purport of the act of 
1726, § 17. If the property be forthcoming 
at the day, the sheriff proceeds to sell, and 
is, then, only entitled to a commission on -the 
amount of sales. The recital of the commis- 
sion in the bond is then of no avail, because 
the bond is not forfeited. But if the bond 
be forfeited, the judgment upon it includes 
the commission recited in the bond. But, in 
the present case, no forthcoming bond was 
given. The debtor was committed and dis- 
charged by order of the creditor, after giving 
a prisonbounds bond, which, however, does 
not alter the law of the case, for the bond was 
only a substitute for the walls of the prison. 
There is no statute of Virginia, in force in 
this district, or any act of congress which 
expressly gives the marshal "a right to a 
commission upon service of a ca. sa. in any 
case upon a judgment rendered in Alexan- 
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dria county How, then, did the practice 
originate, wliich allows tlie marshal a com- 
mission upon service of i ea. sa., if tlie debt 
be paid? At common law the sheriff was 
not entitled to any fee for doing his duty; 
but was to be paid by the kins. Walden v. 
Vessey, Latch, 17, Palmer, 399. Poph. 173; 
Woodgate v. Knatchbull, 2 Term R. 148. 
But it appears by *he statute of 3 Edw. I., 
c. 26, which prohibilt, the sheriff from taking 
any reward for doioir his oflSce, that sheriffs 
had demanded rewards from individuals; 
and it appears from 29 Eliz. c. 4, which lim- 
its tlieir fees, and which is entitled "An act 
to prevent extortion in sheriffs," &c., "in cas- 
es of execution," that they continued to de- 
mand a reward, notwithstanding the prohi- 
bition in the statute of Edward. By the 
statute of 29 Eliz. c. 4, it is enacted, "that 
it shall not be lawful," "for any sheriff." &c., 
"by reason or color of their office, to have, 
receive, or take of any person or persons 
whatsoever, for the ser-^dng and executing of 
any extent or execution, upon the body, 
lands, goods, or chattels of any person, more 
or other consideration of recompense, than 
in this present act is, and shall be, limited 
and appointed, which shall be lawful to be 
had, received, and taken, that is to say 12d. 
for every 20s. where the sum exceedetli not 
£100, and 6d. of and for every 20s. being over 
and above the said £100, that he or they shall 
so levy and extend and deliver in execution, 
or take the body in execution for, by virtue 
or force of any such extent or execution." 
The statute of 23 Hen VI. c. 9, gives the 
sheriff a fee of 20d. for an arrest, and 4d. 
for the bailiff, and 4d. for the gaoler, if com- 
mitted. These statutes were in force in Eng- 
land at the time of the first settlement of 
Virginia; they ought, therefore, to be borne 
in mind in considering the legislation of that 
state upon this subject It was early decid- 
ed under the statute of Elizabeth, that the 
sheriff was entitled to his poundage upon a 
ca. sa. as soon as he had arrested and com- 
mitted the defendant, and could recover it 
of the plaintiff in an action of debt. This 
was well undei-stood to be the law in Eng- 
land when the legislature of Virginia, in 
1642, passed theii law for ascertaining the 
fees of sheriffs and other officers; by which 
it was enacted, "that the sheriff's fees shall 
be as foUoweth: For an arrest, 10 lbs. to- 
bacco. For bond-taking, 10 lbs. tobacco. Go- 
ing to prison, 10 lbs. tobacco. For serving 
an execution under 100 lbs. tobacco, 10 lbs. 
tobacco. If above 100 to 500 lbs. tobacco, 
20 lbs. tobacco. If above 500 to 1,000 lbs. 
tobacco, 40 lbs. tobacco. If unto 2.000 lbs. 
tobacco, 60 lbs. tobacco. If above 2,000, then 
10 lbs. upon every 1.000. For attachment 
half as much as for execution and according- 
ly." These fees were reenacted, in nearly 
the same words, in 1657, 1661. and 1671. By 
the act of April, 1718 (4 Hen. St, 72), the 
sheriff's fees were: "For arrest, bond, and 
return, 30 lbs. tobacco. For putting into 
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prison and releasement, 20 lbs. tobacco. For 
serving executions for any debt due in to- 
bacco, 5 per cent, for th*^ first 1,0001. and 2 
per cent, for all above 1,0001. For serving 
attachment on goods where they shall be ap- 
praised and delivered to the plaintiffs, the 
same fees as on executions; but when not 
appraised, 15 lbs. tobacco. For serving at- 
tachment upon the body and bond, 20 lbs. 
tobacco. For keeping and providing for a 
person Iq gaol, each day, 10 lbs. tobacco." 
By the act of 1732 (4 Hen. St. 348). the sher- 
iff's fee for arrest, &c., is the same as in the 
former laws; but the fee for serving execu- 
tions is thus expressed: "For serving an 
execution for any debt aue in tobacco, 5 per 
cent, for the first 1,000 pounds, and 2 per 
cent, for all above 1000 pounds. Due in 
money 5 per cent, for the first 100 pounds, 
and 2 per cent, for all above 100 pounds." 
These fees were reenacted, in nearly the 
same words, by the acts of 1734. 173.o. and 
1745, and' so continued until the year 1788. 

It is worthy of observation, that the editor 
of the edition of tht Virginia Laws, publish- 
ed in 1769, in a note to that part of the- fee- 
bill of 1745, which gives the poundage fee 
upon the service of an execution, refers to 
the statute of 1764. c. 6, § 8, which prohibits 
sheriffs from taking commissions from the 
plaintiff upon the debt due from a debtor 
committed upon a ca. sa. and discharged un- 
der th(» insolvent act; thus showing the opin- 
ion of the editor that the act of 1745 author- 
ized the sheriff to receive his commission or 
poundage upon the service of a ca, sa. The 
8th section of the act referred to (1764, c. 6, 
§ 8) is as follows: "And whereas some 
doubts and disputes have arisen, whether the 
sheriffs are entitled to any and what com- 
missions upon the amount of debts due from 
persons either committed to their custody in 
court, or taken upon executions, and who 
have afterwards taken the benefit of the act 
of assembly made for tha relief of insolvent 
debtors, and been discharged as such, or 
who, having remained in prison twenty days, 
are discharged by the sheriff for want of se- 
curity for the prison fees; for settling and 
putting a stop to any further disputes there- 
on; be it further enacted," &e., "that from 
and after the passing of this act, it shall not 
be lawful for the sheriffs, or other oHicers, 
to demand, receive, or take, of or from any 
creditor, or suitor, at whose suit or instance 
any debtor shall be committed to his cus- 
tody, by the court, or shall be taken in e.N.e- 
cution and shall afterwards be discharged by 
taking the oath of an insblvent debtor, or 
for want of security for the prison fees, any 
commissions upon the *imount of the debt 
for which such insolvent was in custody as 
aforesaid, except on the amount of the ef- 
fects mentioned in the sschedule delivered in 
by such debtor; nor any other fees or per- 
quisites, than such as ar'^ already allowed by 
law upon the commitment, releasement, and 
for the maintenance of such debtor." The 



);23 Fed. Cas. page 511] 



(Case No. 13,675) SWANN 



Otli section of the same act is also important; 
it is as follows: "And whereas it is repre- 
sented that some sheriffs have demanded 
commissions upon the amount of the penal- 
ties of bonds or other writings on which 
judgments have been obtained and execu- 
tions issued, which is altogether unreason- 
able and unjust; be it further enacted, that 
it shall not hereafter be lawful for the sher- 
iffs, or other officers, to demand, receive, or 
take any such commissions upon the penal- 
ties mentioned or expressed in executions de- 
livered to them to be executed; but upon the 
sum, only, by the payment of which such ex- 
ecution is directed to be discharged, from the 
persons against whom such executions shall 
be issued; any former custom or usage to 
the contrary thereof in anywise notwith- 
standing." These statutes seem clearly to 
recognize the right of the sheriff, at that 
time, to receive poundag-? upon the service of 
a ca. sa. whether the debt be paid or not. 

But in the year 1788, the language of the 
fee-bill is materially changed. Instead of 
giving poundage under the name of a fee 
for serving an execution, it gives "a commis- 
sion for proceeding to sell on any execution 
if the property be actually sold, or the debt 
paid;" and one half of such commission, 
"where the sheriff shall have proceeded to 
sale and the defendant shall have replevied; 
and no other commission, fee, or reward 
shall be allowed upon any execution, except 
for the expense of removing and keeping 
the property taken." This change of lan- 
guage indicates a change of intention. The 
commission does not become due upon the 
service of the execution; but upon proceed- 
ing to sell, and upon an actual sale; or upon 
payment of the debt; or upon giving a re- 
pievy-bond; in which last case, only half of 
the commissions were allowed. The lan- 
guage seems to confine the commission to 
executions upon which property may be tak- 
en and sold; yet it is understood that the 
practice, under this act, has been to allow 
the commissions on a ca. sa. if the debt be 
paid. This construction has probably been 
grounded on the words, "or the debt be 
paid." If so, then the commissions on a ca. 
sa. should be limited tc the case where the 
debt is paid, and could not be demanded of 
the plaintiff until the debt was paid. If the 
act gives the whole commission when the 
whole debt is paid, the equity of the act 
would give part ot the commissions when 
part of the debt should be paid; that is, pro 
ratn. When the sheriff receives the money 
he knows whether the debt, or what part 
of it is paid, and of course, what part of his 
commission is due Bu^ when the plaintiff 
receives the money and orders the defendant 
to be discharged, the sheriff cannot know to 
wliat proportion of his commission he is en- 
titled, and has a right to suppose that the 
whole debt is paid. Whether the release of 
the defendant is conclusive evidence as be- 
tween the plaintiff and the sheriff, that the 
whole debt is paid, may be a question. It 



seems to me that it is not; but that it is 
prima facie evidencH, and throws the burden 
of proof upon the plaintiff to show what part 
of the debt, or that no part of the debt, was 
paid; and if he does this, the sheriff's com- 
mission, if any part of the debt was paid, 
will be in proportion thereto- In the present 
case, the plaintiff in the execution has shown 
that the debt was not paid at the time of or- 
dering the marshal to discharge the debtor, 
and has not been paid since. It is admitted 
that she received no benefit from the ar- 
rangement made between her and the debt- 
or, except in the discharge of a judgment 
which he had obtained against her; and that 
the security which she received and still 
holds, is wholly insufficient to satisfy the bal- 
ance of her claim. 

Upon the whole, we are of opinion that the 
marshal is not now entitled to any commis- 
sion upon the ca. sa. stated in the case 
agreed, and ought to refund the $47.53. which 
he has received for commissions in that case. 
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SWANN et al. v. SANBORN et al. 

H Woods. 625.r 

Circuit Court, N. D. Florida. Dec. Term, 1878. 

Bankruptcy— JoKiSDiCTios of Distuict Courts— 

S0IT3 iM Equity — Paktn brship — "What Cos- 

STiTUTES— Firm and Individual Ukbditor8. 

' [1. A suit brought by a number of creditors 
agaitfst the assignee in bankruptcy of a mem- 
ber of a partnership, who in fact owned all 
the property used in the partnership business, 
to procure an adjudication that their debts, 
which were contracted in the firm name, were 
entitled to be first paid out of such property in 
preference to the claims of the individual cred- 
itors of the bankrupt, is a suit against an as- 
signee "touching any property or rights of a 
bankrupt transfeiable to or vested in such as- 
signee," within the meaning of Rev. St. § 4970, 
giving jurisdiction in such cases to the district 
court] 

[2. The district court having decided, in such 
case, that complainants were entitled to have 
the property in ooutroversy applied first to the 
payment of their debts, it was within its ju- 
risdiction as a court of equity to go further 
and provide for the application of the same to 
the payment of the debts, instead of turning 
complainants over to another court for com- 
plete relief.] 

[3. A person loaning money to another, who 
uses the same in carrying on a business under 
the style of a firm, consisting of his own name 
with "& Co." annexed to it, cannot be held lia- 
ble as a partner in such firm, where he neither 
held himself out as a partner nor allowed any 
one else to do so.] 

[4. Where all the property of a partnership, 
if any partnership in fact exist, belongs to one 
member of the firm, and the others have no in- 
terest except in the gains andprofits. such prop- 
erty will be liable, in the first instance, to the 
individual debts of the person owning it.] 

[Appeal from the district court of the Unit- 
ed States for iche Northern district of Flor- 
ida.] 

In equity. 

I [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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The bill was filed by Samuel A. Swann and 
others, claimmg to be creditors of a partner- 
ship ^yhicll, it was alleged, carried on the 
business of manufacturing lumber, and which, 
it was alleged, was composed of F. S. Ches- 
ter, the bankrupt, E. N. Chester, Franklin E. 
Town, and Eiorace Stillman. The facts, as 
disclosed by the evidence, were as follows: 
Horace Stillman, a retired business man of 
fortune, residing in Buffalo, N. Y., was ap- 
plied to by F. S. Chester, who also resided 
in Buffalo, and who had married Still man's 
niece or adopted daughter, for a loan of mon- 
ey with which to start the business of manu- 
facturing lumber at some point in this state. 
One purpose of F. S. Chester in desiring to 
engage in the enterprise was to afford oc- 
cupation and give an opportunity' for a start 
m business to his younger brother, E. N. 
Chester, and his brother's friend, Franklin E. 
Town. Stillman promised to advance the 
money to F. S. Chester as requested. In 
September, 1871, Town came to Fernandina, 
Fla., and there bought a sawmill, engine, and 
machinery, for which he paid with funds fur- 
nished to F. g. Cuestei by Stillman, and took 
a bill of sale therefor in the names of F. S. 
Chester and Stillman. In November, 1871, 
E. N. Chester, the younger brother of F. S. 
Chester, came to Fernundina, and on Decem- 
ber 7, 1871, he and Town procured of one 
Peter Cone a 20 years' lease of a small tract 
of land on which to erect their mill. This 
lease was made to F. S. Chester and Horace 
Stillman, as composing the firm of Ch^ter & 
Co., of the city of Buffalo, N. Y„ and em- 
braced six acres of land, with a yearly rent 
reserved of ?100, with the right to purchase 
the fee simple for the price of ^GOO. This 
lease was at once placed on record in the 
proper office in Nassau county, where the de- 
mised premises were situate. The two young 
men opened an office in Front sti'eet, Fernan- 
dina, over which they placed a .sign with 
the firm name of Chester & Co., and proceed- 
ed to erect their mill upon the land leased 
from Cone. E. N. Chester had a written con- 
tract with F. S. Chester, dated January 15, 
1872, by which E. N. Chester agreed to take 
charge of such part of the sawmill business 
carried on by tht said F. S. Chester, on Bdl's 
run, in Florid.., as the latter should commit 
to him, and give his time and attention there- 
to for the period of five years, in considera- 
tion of which F. S. Chester agreed to pay 
him "a sum equal to the one-fourth part of 
the net profits of the business, such payment 
to be made on the 11th of April annually, and 
to advance him ?100 per month on the first 
day of every month.'" The agreement pro- 
vided that the same should not vest in said 

E, N. Chester any title or claim to the mill 
or property, or business connected therewith. 

F. S. Che.«:ter made a contract in similar 
terms with Franklin B. Town, who took 
charge of the running of the mill, while B. 
N. Chester conducted the office business in 
Fernandina. In the course of the business 



E. N. Chester drew bills in the name of Ches- 
ter & Co. on F. S, Chester, in Buffalo, N. Y., 
all of which were paid by him. Before th& 
purchase of the mill and machinery the de- 
fendant and Stillman had loaned to F. S. 
Chester various sums, amounting in all to 
$20,000, for the purpose of establishing and 
carrying on the business, and these sums 
were used for that purpose. 

In January, 1872, the defendant Stillman 
came to Fernandina, and examined the mill 
and other property, and on April 11, 1872, 
the defendant F. S. Chester executed and de- 
livered to defendant Stillman a chattel mort- 
gage upon the former's interest in the mill 
site and upon the mill building, engines, etc., 
to secure the payment to him of the sum of 
$15,000. This mortgage was duly recorded 
in the proper office of Nassau county, Fla. 
During the visit of Scillman to Fernandina 
in January, 1872, he learned for the first time 
that the lease from Peter Cone had been made 
to him and F. S. Chester jointly as partners. 
He at once declared that the statement im- 
plied by said lease, that he was a party to 
the lease, or a partner of F. S. Chester, was 
false. E. N. Chester promised defendant 
Stillman to inform Cone of the falsity of said 
statement in the lease, and to get Frank S. 
Chester to make, and Cone to accept, a sur- 
render and cancellation of the lease, and to 
induce Cone tc make, and F. S. Chester to 
accept, a new lease of the premises, and to 
have the cancellation and new lease put on 
record. This promise was fully performed, 
except that the new lease and the cancella- 
tion of the old lease were not put on record. 
These papers, however, were delivered to E. 
N. Chester, to be by him put on record in the 
proper office-, and some time afterwards E. N. 
Chester informed Stillman that they had 
been so re. orded. On April 11, 1872, Still- 
man took from F. S. Chester his bond of that 
date for $U.O0O, money loaned and to be 
loaned by him to F. S. Chester. This sum 
was in addition to the $15,000 before men- 
tioned secured by mortgage. This bond 
recited that F. S. Chester proposed to pay 
said ?G,000 within the period of five years, 
and in lieu of interest thereon to pay Hor- 
ace Stillman a sum equal to one-fourth 
part of the net earnings, gains, and profits 
of said sawmill and business, while said 
principal sum of §6,000 should remain un- 
paid. This appeared to have been a tem- 
porary arrangement, for in November follow- 
ing this bond was given up, and F. S. Ches- 
ter executed and delivered to Stillman his 
notes for the amount. In October, 1872, there 
was due to Stillman from F. S. Chester, for 
money loaned, the additional sum of $8,0;)0. 
This was secured by a mortgage from F. S. 
Chester to Stillman on the mill property, 
duly recorded and dated in October, 1872. 
First and last, Stillman loaned to F. S. Ches- 
ter sums amounting in the aggregate to $30,- 
000. He never received paj'ment of any part 
of this sum, or any interest thereon, in any 
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manner or shapa Tlie business was carried 
on by B. N. Cliester and Town with no prof- 
its, but at considerable loss, until the winter 
of 1872-73. Supplies of various kinds were 
furnished on credit, by complainants and oth- 
ers, who, in January or February, 1873, com- 
menced suits by attachment for the recovery 
of their claims To secure an equal distribu- 
tion of the assets of F. S. Chester among his 
Q creditors, Stillman, as he alleged, commenced 
proceedings in involuntary bankruptcy against 
him, and on March 19, 1873, he was adjudi- 
cated a bankiTipt. A few days before the 
last-named date, F. S. Chester, who was in- 
debted to Cone for rent of the mill site, and 
who claimed to be unable to pay the sum 
due, sm'rendered the lease to Cone, and there- 
upon Cone conveyed the mill site in fee 
simple to the wife of Stillman for the consid- 
eration of $2,400 in money. 

The bill in this ease was filed by a large 
number of the creditors of the so-called firm 
of Chester & Co., who joined as complain- 
ants, against Winton A. Sanborn, assignee 
of F. S. Chester, and against E. N. Chester, 
F. E. Town, and Horace Stillman. The the- 
ory and averment of the oill was that F. S. 
Chester, E, N. Chester, F. E. Town, and Hor- 
ace Stillman were partners in the mill busi- 
ness under the name of Chester & Co.; that 
the mill and its appurtenances were the 
property of said firm, and should be pri- 
marily applied to the payment of its debts; 
and that the proceedings of the assignee, by 
which said property was seized as the indi- 
vidual property of F. S. Chester, and his pur- 
pose to apply it to the discharge of the indi- 
vidual debts oi F. S. Chester, were in viola- 
tion of the rights of the creditors of the firm. 
The prayer of the bill was that the assets of 
the late firm of Chester & Co., which had 
been returned to the bankrupt court as as- 
sets of the bankrupt estate of F. S. Chester, 
and were in the possession of his assignee, 
might be adjudged primarily liable for the 
debts of Chester & Co., and that such order 
and decree might be made in the premises as 
would protect the rights of complainants as 
creditors of the firm of Chester & Co., and 
enable complainants to subject such assets to 
the payment of their claims. The district 
court made a decree substantially in accord- 
ance with the prayer of the bill, and the de- 
fendants appealed to the circuit court. 

o 

Tj. I. Fleming, J. J. Daniel, and F. P. Flem- 
ing, for complainants. 

C. P. Cooper and Robert M. Smith, for de- 
fendants. 

WOODS, Circuit Judge. It is claimed by 
defendants that the case made by the bill 
does not fall within the equity jurisdiction 
of the courts of the United States. As the 
complainants are all citizens of Florida, and 
Sanborn, the assignee, who is one of the 
principal defendants, is also a citizen of Flor- 
ida, the jurisdiction is not based upon the 
23FED.CAS.— S3 



citizenship of the parties, but must be con- 
ferred, if at all, bj'' the bankrupt act. The 
complainants rely on section 4970 of the Re- 
vised Statutes as their warrant for bringing 
the suit in the United States court. That 
section declares: "The several circuit courts 
shall have within each district concurrent 
jurisdiction with the district court '^ * » 
of .all suits at law or in equity brought by 
an assignee in bankruptcy against any per- 
son claiming an adverse interest, or by any 
such person against an assignee, touching 
any property or rights of the bankrupt tiuns- 
ferable to or vested in such assignee." Now 
it is perfectly clear that this is a suit in equi- 
ty brought against the assignee by persons 
claiming an adverse interest touching prop- 
erty or rights of the bankrupt transferable 
to or vested in such assignee. The charge is 
that the assignee has possession of property, 
which he holds as the individual property of 
F. S. Chester, and which he is about to apply 
to the payment of the individual debts of F. 
S. Chester, which in fact belongs to the firm 
of Chester & Co., of which they are cred- 
itors, and which should be first applied to 
the payment of the debts of that firm. Clear- 
ly, this is the very ease provided for by the 
section first cited. The case oi Stickney v. 
"Wilt, 23 Wall, [90 U. S.] 150, sustains the 
jurisdiction in a similar case. The objec- 
tion made by counsel for defense seems to 
be more to the decree of the district court 
than to the purview of the bill. The court 
may have exceeded .its jurisdiction in the 
making of the decree. That, however, is not 
the question made. The real question is, 
has this court the jurisdiction to grant the 
relief or any of the relief prayed for? If it 
has, it must retain the bill for that purpose. 
It is conceded that the court has jurisdiction 
to decide, in this case, upon the claims of 
the complainants to have this property, as 
the property of Chester & Co., applied to the 
payment of their debts. It is therefore the 
duty of the court to pass upon this question, 
at least, and if the district court went fur- 
ther by its decree than was warranted by its 
jurisdiction, that fact does not change the 
duty of this court. The decree of the dis- 
trict court is vacated by the appeal. The 
case comes here for trial de novo, and the 
question is entirely open in this court what 
decree it shall make. But this objection to 
the decree does not seem to me well founded. 
It was the duty of that court, sitting as a 
court of equity, having jurisdiction of the 
parties and subject-matter, to do complete 
justice, and not, having decided that the 
complainants were entitled to have the prop- 
erty in controversy applied first to the pay- 
ment of their debts, to turn them over to an- 
other forum to complete the relief to which 
they were entitled, I am of opinion, there- 
fore, that the objection made to the jurisdic- 
tion of this court is not well taken, 

I proceed to consider other questions rais- 
ed by the record. The bill appears to be de- 
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fective for want of a sufficient averment that 
tjie complainants have reduced their claims 
against the alleged firm of Chester & Co. to 
judgment. Without judgment the complain- 
ants have no right to insist on payment of 
their claims out of any specific property of 
their debtors. They have a right to be paid 
so much money by their debtors, but have 
no lien or claim upon any property of their 
debtors. The bill does not allege the re- 
covery of judgments by the complainants. 
It is true it refers to an exhibit which con- 
tains a list of the creditors of the alleged firm 
of Chester & Co,, giving amounts, and oppo- 
site some of them is written the word "Judg- 
ment" and a date. If this is intended as an 
averment that such claims have been reduced 
to judgment, it is a very ineffectual and in- 
sufiicient way of making such an averment. 

Passing over this defect in the bill, I pro- 
ceed to a consideration of its merits. The 
fir^t claim I shall notice is that there was a 
partnership under the firm name of Chester 
& Co., of which Horace Stillman was a mem- 
ber. From this the inference is drawn that 
the firm could not be indebted to him, and 
he could not hold liens upon its propei-ty ex- 
ecuted by another member of the firm in his 
own name. Without deciding whether this 
conclusion follows from the premises, I am 
entirely satisfied that the proof fails to show 
that Stillman was a partner in the alleged 
firm. There is no evidence to show that, as 
between Stillman and the other alleged part- 
ners, there was any partnership. The proof 
is clear and uncontradicted that he w^as not. 
But it is claimed by complainants that he 
was a partner as to strangers. He could 
only be made such by holding himself out as 
a partner, or allowing the other partners, 
with his knowledge, to hold him out as a 
partner. Tliat he never held himself out as 
a partner is clear. The evidence is all on one 
side upon that issue. There is no evidence 
that he knew that the other so-called part- 
ners were holding him out as a partner, and 
no evidence that they did hold him out as 
such partner, with the exception of two in- 
stances. These are that Town took a bill of 
sale of the engine and mill in the name of F. 
S. Chester and Stillman, and the other that 
the lease by Cone for a miU site was made to 
F. S. Chester and Stillman as partners. As 
to the first, there is no evidence that it ever 
came to the knowledge of Stillman; and as 
to the second, it is in evidence that, when 
Stillman discovered, in February, 1872, the 
terms of the lease, he at once denounced it 
as implying a falsehood, and required the 
lease to be canceled, and a new one executed 
in the name of F. S. Chester alone, and that 
he requix'ed the cancellation of the first lease, 
and that the new lease and the cancellation 
of the old lease should be put upon the public 
records of the county, and supposed it had 
been done. The bill avers, it is true, that 
with the business public, in the vicinity of 
the mills and in Fernandina, the general im- 



pression was that Stillman was a partner in 
the firm of Chester & Co. Upon this aver- 
ment the proof is conflicting. But it is not pre- 
tended, nor does the bill aver, that Stillman 
knew that any such idea existed. He did 
not represent himself to be a partner, nor did 
any of his alleged partners so represent him. 
But it is claimed that the bond for $G.O0O, 
given by F. S. Chester to Stillman, in which 
the former agreed, in lieu of interest, to pay 
Stillman a sum equal to the fourth part of 
the net profits of the sawmill and business, 
made Stillman a partner in the business. 
Whether this made Stillman a partner it is 
unnecessary to decide. It could only make 
him a partner while this bond was in force, 
and only those persons who credited the firm 
while Stillman retained this bond could hold 
Stillman as a partner. There is no averment 
in the bill, and no proof, that any of the 
complainants became creditors of the firm 
while Stillman held the bond, or that they 
ever knew of the existence of the bond, and 
no proof in the record to sustain such an 
averment, if there were. In short, the at- 
tempt to hold Stillman as a partner of the al- 
leged firm of Chester & Co. has failed. 

As to the claim, made by the bill, that E. 
N. Chester and F. E. Town were partners in 
the firm of Chester & Co., the evidence shows 
conclusively that they were not in fact 
partners; but it shows that, with the knowl- 
edge of F. S. Chester, they held themselves 
out as such. The truth is that there was, in 
fact, no such firm. The property all be- 
longed to F. S. Chester. It was bought with 
his money, and owned by him exclusively. 
Now, under this state of facts, which class of 
creditors is entitled to priority of payment 
out of this property, — the creditors of F, S. 
Chester, or the creditors of the supposed 
partnership? F, S. Chester never reported 
that E. N. Chester and Town were part own- 
ers of the mill and other property of Chester 
& Co. His exclusive title to this property 
could not be divested by any statements 
made in relation thereto by E. N. Chester 
and Town. If the firm of Chester & Co. ex- 
isted as to strangers, it was a firm in which 
F. N. Chester owned all the property, and 
the other partners were interested only in 
the business, in its gains and profits. All 
the products of the business — all the lumber 
made, for instance — were liable for the part- 
nership debts; but the 'individual property 
of one of the partners, even though used by 
the partnership to carry on its business, was 
liable in the first instance for the individual 
debts of the owner. Murrill v. Neill. S How. 
(49 U. S.) 414. If I am right upon this prop- 
osition, the prayer of the bill, that this prop- 
erty may be first subjected to the payment of 
the partnership debts, cannot be sustained. 
It is individual, and not partnership, proper- 
ty, and must be first applied to the individ- 
ual debts of the owner. The fact is that the 
complainants gave credit to the supposed 
firm of Chester & Co. without any inquiry as 
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to the condition of the partnership or the 
title to the property with which the partner- 
ship business "was carried on. Any inquiry, 
addressed either to F. S. Chester or to Still- 
man, would no doubt have elicited the truth. 
No such inquiry was made. The rights of 
these men are not to be denied because the 
complainants have blindly bestowed credit 
on a supposed firm which had no means ex- 
cept what it might make in carrying on its 
business. The conduct of F. S. Chester in 
allowing the lease of the mill site to become 
forfeited, and the conveyance of the proper- 
ty to Mrs. Stillman, is a matter entirely im- 
material to these complainants. The lease 
Itself, burdened with a yearly rent reserved 
of $100, was of little or no value; and even 
if its value had been considerable, it appears 
very clearly by the averments of the bill that 
the property of P. S. Chester, including the 
lease of the mill site, would be insuflacient to 
pay the mortgages to Stillman. Without an 
averment that there would be a surplus after 
paying Stillman his claims, the disposition of 
the lease is a matter in which complainants 
have no concern. The case is that Stillman 
loaned ^30,000 to Pi S. Chester, to be used 
for the erection of his mill and the carrying 
on of the business. F. S. Chester was the 
only one of the three persons engaged in any 
way in the enterprise who had any money. 
The property used in the business was all his 
individual property, and did not belong to 
the firm The property was bought with 
money furnished by Stillman, under an 
agreement that he should be secured by 
mortgages upon it. He has mortgages of rec- 
ord to the amount of $23,000, which appears 
to be the full value of the property. The as- 
signee of P. S. Chester is entitled to this 
property, for it is the individual property of 
P. S. Chester, and cannot be taken for his 
partnership debts until his individual debts 
are paid. The property will not pay these 
debts. The complainants' partnership cred- 
itors have, therefore, no claim to this proper- 
ty, and their bill seeking to subject it to their 
debts must be dismissed, at their costs. 
Decree accordingly. 



Case Wo. 13,676. 

SWANN V. SCHOLPIBLD. 
[2 Cr'tnch, C. C. 140.] i 

Circuit Court, District of Columbia. April 

Term. 1817. 

Pakties — Assignee of Note. 

After a note is taken up by the indorser, its 
negotiability ceases, and he cannot, by trans- 
ferring the note, assign his right of action at 
law, so as to enable the assignee to sue in his 
own name. 

Assumpsit [by W. T. Swann, for the Real 
Estate Bank, against Jonathan Scholfield] on 
the defendant's promissory note, indorsed by 

1 [Reported by Hon. William Crauoh, Chief 
Judgf.] 



Thompson Simpson, and George Bruce. .Tun. 
The note when due, was taken up by the 
discount of notes of Bruce indorsed by Simp- 
son, and afterwards returned by Bruce to the 
bank, who brought suit in the name of W, T. 
Swann, as indorsee. 

THE COURT tTHRTJSTON, Circuit Judge, 
absent), instructed the jury, that after the 
note was taken up by Bruce, its negotiabili- 
ty ceased, and he could not assign his right 
of action at law to the plaintiff, so as to en- 
able him to sue in his own name. 



SWANN (UNITED STATES v.). See Case 
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SWANSON V. BALL. 

[Hempst. 39.] i 

Superior Court, Territory of Arkansas. Oct., 
1826. 

AfPEAI, — LlABIIrlTT OS BOND — CONSTUOCTION OP 

Bond. 

1. Where a bond is conditioned to prosecute 
a certiorari, and if the judgment of the justice 
is affirmed or more recovered, on a trial de no- 
vo the obligors wdl pay such judgment; the 
bond is discharged if the judgment of the jus- 
tice is set aside for irregularity, althougli there 
may be no trial on the merits de novo. 

2. -The law will not" create a liability asrainst 
securities, which they have not brought on 
themselves by their contract 

3. And where le&s is recovered in the appellate 
court than before the justice, this is not em- 
braced in the condition of such bond, so as to 
render the securities liable. 

Appeal from Pulaski circuit court. » 
[This "was an action by Edward Swanson 
against James Ball.] 

Before JOHNSON, SCOTT, and TRIM- 
BLE. JJ. 

OPINION OP THE COURT. By the rec- 
ord it appears that suit was brought by the 
plaintiff, Swanson, against Ball, and on Oc-r 
tober 22, 1825, a judgment was rendered 
against him by default. On January 18, 
1826, Ball obtained a certiorari, and by that 
means brought the case before the circuit 
court of Pulaski county, having entered in- 
to bond with Nicholas Pray and Ambrose 
H. Sevier, as his securities. At the May 
term of the court, in 1826, the judgment of 
the justice was set aside for irregularity. 
A trial de novo was awarded at the next 
term, at which term judgment was rendered 
against BaU for the sum of forty-four dollars 
and eighty-one cents; but as appears by the 
bill of exceptions, the court refused to give 
judgment against the securities on the bond 
to prosecute the certiorari. 

The question presented to the court is, 
whether the circuit court did right in refus- 
ing to give judgment against the securities. 

1 [Reported by Samuel H. Hempstead, Esq.] 
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In support of this assignment of error, the 
plaintiff refers to tlie act of 1818, wliieli pro- 
vides, "That in all cases of appeals or cer- 
tioraii from justices of the peace by virtue 
of existing laws on those subjects, if the 
judgment of the justice be affirmed, or judg- 
ment given on a trial upon the merits de 
novo in the circuit court, judgment shall be 
given and execution issue not only against 
the original defendant or defendants, in the 
suit before such justice, but also against his 
or their security or securities, in the appeal 
bond or bond, to prosecute such certiorari." 
Acts 1818, p. 27. But to determine this ques- 
tion we must refer to the obligation contract- 
ed by the sureties in the bond, the conditions 
of which are substantially, that if Ball shall 
well and truly prosecute his certiorari, and if 
the judgment of the justice shall be afl5rmed, 
or if Swanson shall recover more than the 
judgment of the justice, that Ball shall pay 
such judgment The defendant by his coun- 
sel insists, that the first condition has been 
complied with, namely, that he has prosecut- 
ed his certiorari and reversed the judgment 
of the justice, and the securities are there- 
fore not liable under that condition; that 
the event which would make them responsi- 
ble under the second condition, never has nor 
can happen; namely, if Swanson shall recov- 
er more than the judgment of the justice, 
that Ball shall pay the judgment. Swanson 
having recovered less than the judgment of 
the justice, there is no provision in the bond 
which will make the securities answerable, 
provided the plaintiff shall recover less than 
the judgment of the justice, and without such 
an express condition, the law will not create 
a liability against the securities which they 
never intended to bring on themselves by 
entering into the bond. The statute referred 
to creates no such obligation, but only points 
out the remedy. It is contended by the coun- 
sel for the plaintiff, that Ball has not revers- 
ed the judgment of the justice. He has 
shown irregularity in the proceeding, and set 
it aside for the irregularity. He had a right 
to complain, and having succeeded in his 
complaint, he was not responsible under his 
bond, much less his securities. The proceed- 
ings were had at the peril of the plaintiff, 
and if he be injured by the delay, it is an 
injury proceeding from his own errors. The 
decision of the circuit court, setting aside the 
judgment of the justice, was to all intents 
and purposes a reversal of the judgment. 
Indeed, Ball might claim the judgment of 
the circuit court as a reversal of the judg- 
ment of the justice. But the fair way of 
testing the secmity bond would be to sup- 
pose a suit to be brought thereon, and after 
setting forth the conditions, the plaintiff 
should assign as a breach, that Swanson had 
recovered less than the judgment of the jus- 
tice. This clearly would not be a sufficient 
breach. As to the costs, Swanson will be re- 
sponsible for all costs in this court, and the 
costs before the justice, and up to the time 



of setting aside the judgment of the justice 
for irregularity, and Ball must pay the bal- 
ance. Affirmed. 
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SWANSTON et al. v. MORTON, 

[1 Curt. 294.3 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1852. 

Customs Duties — Protest — Form op— Grounds 
OP Objection to Collector's Rulings. 

A protest undex the act of February 26, 1845, 
(5 Stat. 727,) being a commercial document, 
need not be drawn with technical accuracy; 
but it must state, distinctly, every ground of 
objection intended to be relied on; and none 
other can be relied on at the trial. It must also 
show, distinctly, what is objected to. 

[Cited in Burgess v. Converse, Case No. 2.- 
154; Vaccari v. Maxwell, Id. 16,810; Curtis 
V. Fiedler, 2 Black (67 U. S.) 480; Davies 
V. Arthur, Case No. 3,611; Frazee v. Mof- 
fitt. 18 Fed, 585; Herman v. Schell. Id. 
892: Arthur v. Morgan, 112 U. S. 501, 5 
Sup. Gt. 244.] 

[See Bangs v. Maxwell, Case No. 841.] 

This was an action of assumpsit [by James 
Swanston and others against Marcus Mor- 
ton] to recover from the defendant, who was 
formerly collector oE the customs for the 
port of Boston, certain duties alleged to 
have been illegally exacted by him. The 
district attorney denied that the protest was 
sufficient. The regular duties on the com- 
puted cost of the article, as invoiced, amount- 
ed to $646.66. Under the eighth section of 
the tariff act of 1846, the collector had caused 
an appraisement to be made, and the ap- 
praised value exceeded the value declared on 
the entry more than ten per cent The col- 
lector required payment of the twenty per 
cent, additional duties provided for by the 
above-mentioned section. It was admitted 
that the proceedings on the appraisement 
were irregular, and the appraisement not 
made in conformity to law, and that the 
plaintiff's must recover, if they had made a 
sufficient protest. Upon the paper which 
contained the entry, the regular duties were 
computed, and the result stated to be $646.66; 
and on the same paper were the following 
words and figures: "Penalty, $6466.58 a 20, 
$1293.31. 

646.66 

Penalty, 1293.31 

Referee's fees, 10.00 

Permit, 20 



1950.17 paid." 
In the accompanying paper, by the side of 
these words and figures was the protest, as 
follows: "We hereby protest against pay- 
ing the additional penalty of twenty per 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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cent., belieTing the entry and invoice pre- 
sented by us to be the actual cost of tlie 
barilla." The only objection made to the 
protest was, that it protested against the 
payment of a penalty, ■whereas the amount 
paid was not a penalty, but an additional 
duty. 

' G. G. Hubbard, for plaintiffs. 
Mr. Lunt, Dist. Atty., for defendant 

. CURTIS, Circuit Justice. The act of Feb- 
ruary 26, 1845 (5 Stat. 727), contains the pro- 
vision: "Nor shall any action be maintain- 
ed against any collector, to recover the 
amount of duties so-paid under protest, un- 
less the said protest was made in writing, 
and signed by the claimant, at or before the 
payment of the said duties, setting forth, 
distinctly and specifically, the grounds of ob- 
jection to the payment thereof." This is an 
important provision of law, and must be 
<.'arefully construed, so as to secure the prac- 
tical advantages to the government which it 
was designed to secure, and at the same 
time to embarrass as little as possible the 
transaction of this species of business. The 
protest must declare what is objected to, 
and what are the grounds upon which the 
objection is rested. I should not permit any 
ground, not distinctly and specifically set 
forth in the protest, to be relied on at the 
tfial. Here, however, it is not alleged that 
the protest does not sufficiently state the 
ground of objection; but the defect alleged 
is in the description of the thing objected 
to. It is uiged that the action is to recover 
back money paid as additional duties; but 
the thing objected to in the protest was a 
penalty. It is true the tarifiC act denomi- 
nates it additional duty; but it clearly ap- 
pears, from the circumstances under which 
it was to be levied, that it was an additional 
duty, oy way of penalty, foi* not declaring 
the true value. And if it were necessary to 
decide upon the strictly technical term ap- 
propriate to such a demand, I am by no 
means clear that it would not be the word 
penalty. But it is not necessary to so to 
this length. These protests are commercial 
documents; and though they must be cer- 
tain and distinct, they need not conform to 
any technical rule. If this protest, taken in 
connection with the other contents of the pa- 
per on which it is written, and to which it 
refers, makes known what was protested 
against, it satisfies the statute in this particu- 
lar. That it does make this known, no rea- 
sonable man can doubt. It protests against 
payment of "the penalty of twenty per 
cent;" and the same paper calls the addi- 
tional duty a penalty in the place where it is 
computed. It was under the name of pen- 
alty that the collector exacted the money, 
and by that name it was proper to call it in 
the protest It is clear, it was against this 
payment of the additional twenty per cent, 
called by the ofllcer of the customs, who 



computed and demanded it a penalty, that 
the protest is directed. I hold it to be suffi- 
cient 
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Case Wo. 13,678. 

SWARTZ V. FUNEL 

[9 West Jur. 412.] 

Circuit Court D. Iowa. July, 1875. 

Tax Sale — Fraodulent Combination — "What is 
NOT Proof of. 

In a suit in equity to set aside a tax deed 
because of a fraudulent combination among bid- 
ders at the sale, it is not enough to show sim- 
ply that no lando were bid off at less than the 
whole tract for the taxes due, and that the 
bidders each obtained a tract substantially in 
turn, when there were more lands for sale than 
all wanted, and there was no showing that they 
did not bid against each other. 

Bill in equity to remove a cloud upon the 
plaintiff's title to 80 acres of land, and praying 
for a writ of assistance. The plaintiff has the 
regular or patent title. He so avers and 
proves. The defendant is alleged to hold im- 
der a recorded tax deed executed .in 1869 for 
the taxes of 1864, pursuant to a sale made 
by the county treasurer, October 2, 1865. This 
the defendant admits, and he claims no other 
right or title except under this tax deed. De- 
fendant is alleged to be in possession. The 
only question in the case on the merits is 
whether the tax deed of the defendant con- 
veyed a valid title. ■ The plaintiff in the proofs 
assails the tax deed on one ground only, viz. 
that at the sale for ta.\es, October 2, 1865, all 
the persons purchasmg the land on tJie delin- 
quent list entered into an "imlawful combina- 
tion and agreement to allow each purchaser 
and bidder to select such lands as he desired 
to purchase and bid In the same without com- 
petition or opposition," and that the lands in 
question were purchased in pursuance of that 
combination and agreement, and such fact 
was known to the defendant when he re- 
ceived an assignment of the tax-sale certifi- 
cate on which his deed is founded. The an^ 
swer denies the alleged combination. The 
plaintiff has taken proof for the purpose of 
establishing it The answer also Insists that 
the case Is not one of equity cognizance, and 
that the plaintiff has a plain and adequate 
remedy at law. The answer sets up no claim 
for taxes or improvements. 
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D. D. Miracle, for complainant. 
Chas. A. Clark, for defendant. 

DILLON, Circuit Judge. I am inclined to 
think tliat the proofs do not make a case of 
equity cognizance. The defendant is in pos- 
session- Nothing stands in the way of an ac- 
tion of ejectment, and the contest, and only 
contest, is one of title, depending upon the 
validity of the defendant's tax deed; and 
whether this deed is valid depends upon a 
controverted question of fact, viz. the aUeged 
unlawful combination among the purchasers 
to suppress competition at the tax sale. Ko 
account is necessary to he taken for taxes 
paid or improvements made hy the defend- 
ant. If the defendant's tax deed he valid, it 
is no cloud upon the plaintiff's title which he 
has a right to have removed. "Whether valid 
or not can be tried at law. If there decided 
against the tax deed, and the plaintiff recov- 
er,s in ejectment, he would probably not need 
to have the cloud cast by that deed removed; 
but, if it were necessary or desirable, he 
could then file his bill for that 'purpose, and 
allege the result of the ejectment action as 
the foundation of his right to such relief. 
But if it be granted that the court can enter- 
tain jurisdiction of the suit on his bill in 
equity, the proofs fail to sustain the fact on 
which the bill is based. At the tax sale in 
question there was a large list of delinquent 
lands. There were only six or seven per- 
sons present desiring to purchase. There 
were more lands than those persons wished to 
buy, and when the sale closed there were 
lands yet unsold for want of bidders. Noth- 
ing special appears in reference to the lands 
in controversj' in this suit. The persons pres- 
ent declined generally to bid in for the taxes 
dtie any less quantity of land than rhe wh'^le 
tract on which the tax was assessed. Each 
tract was regularly exposed in its order tor 
sale It does not appear that the parties did 
not bid against each other at the sales, for 
the reason that, there being more than 
enough for all, there was no motive for doing 
so The result was that, as a rule, one per- 
son bid in a tract, then -iuother, and anoth- 
er, and so on, in turn, nntil each had pur- 
chased the quantity he desired, leaving, as 
above staled, lands yet unsold for want of 
purchassi-s. The proofs do show a failure to 
bid against oach other, but do not show that 
there was any agreement not to compete in re- 
spect to the lands in question, or any of the 
lands. The proofs bear out the statement of 
the witness Sutton, who testifies that "there 
were more lands offered than the purchasers 
desired to take, and they could procure all 
the lands they wanted to purchase without 
competition." 

Let a decree be entered dismissing the biih 
Decree accordingly. 
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Case No. 13,679. 

SWASEY V. NORTH CAROLINA R. CO. 
et al. 

[1 Hughes, 17; 1 1 Am. Law T. Rep. (N. S.) 
359. 71 N. O. 571.] 

Circuit Court, E. D. North Carolina. June, 

1874. 

States — Party i.n? Interest — Statjs's Aof.nt — 

Railroad Companies — Stock — Oektifi- 

cates of Debt — Interest. 

1. Where a state of the Union is a party in 
interest but not a narty to the record, thfe juris- 
diction of the United States circuit court attach- 
es where that court has jurisdiction of the 
state's agent who has charge of the property 
as a trustee, and where the property which is 
the subject of the suit is stock or shares in a 
railroad company, held by it in pledge for the 
security of a debt due to the complainant, for 
which a lien has been given by the state "in 
addition" to the pledge. 

[Cited in Lee v. Kaufman, Case No. 8,191.] 
[Cited in King v. La Grange, 61 Cal. 228.] 

2. Where stock in a corporation has been 
pledged for the. "redemption of certificates of 
debt," and the certificates bound the debtor 
for the payment of "the sum therein mentioned 
and the interest thereon," the stock is bound for 
the payment of the interest itself, and a fore- 
closure may be decreed on default in payment of 
any instalment of interest. 

[Distinguished in Toler v. East Tennessee, V. 
& G. Ry. Co., 67 Fed. 182.] 

At law. 

WAITE, Circuit Justice. The North Caro- 
lina Railroad Company was incorporated by 
an act of the general assembly, passed Janu- 
ary 27th, 1849, to construct a railroad to 
commence at the Wilmington & Raleigh Rail- 
road, and proceed to Charlotte. To aid in 
building the road, the board of improvement 
was, by the act of incorpoi-ation, authorized 
to subscribe on behalf of the state $2,000,000 
to the capital stock of the company. Sec- 
tions 38 and 41 of the act are as follows: 

"Sec. 38. That in case it shall become nec- 
essary to borrow the money by this act au- 
thorized, the public treasurer shall issue the 
necessary certificates, signed by himself and 
countersigned by the comptroller, in sums not 
less than one thousand dollars each, pledging 
the state for the payment of the sum therein 
mentioned, with interest thereon at the rate 
of interest not exceeding six per cent, per 
annum, payable semi-annually, at such times 
and places as the treasurer may appoint; the 
principal of which certificates shall be re- 
deemable at the end of thirty years from the 
time the same are issued, at any one time 
there may be sutficient to meet the instal- 
ment required to be paid at that time." 

"Sec. 41. That as security for the redemp- 
tion of said certificates of debt, the public 
faith of the state of North Carolina is hereby 
pledged to the holders thereof, and in addi- 
tion thereto, all the stocK held by the state 
of North Carolina Railroad Company, hereby 
created, shall be and the same is hereby 
pledged for that purpose, and any dividends 



. 1 [Reported by Hon. Robert W. Hughes. Dis- 
trict Judge, and here i-eprinted by permission.] 
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of profit which may from time to time be 
declared on the stock held by the state as 
aforesaid, shall be applied to the payment 
of interest accruing on said certificates; but 
until such dividend of profit may be declared, 
it shall be the duty of the treasurer, and he 
is hereby authorized and directed, to pay all 
/ such interest as the same may accrue out of 
any moneys in the treasury not otherwise 
appropriated." 

The authorized subscription was made 
and certificates of debt issued to the amount 
of $1,858,000, on which the money was bor- 
rowed to meet the payments. By these cer- 
tificates it was "certified that the state of 

North Carolina justly owes , or bearer, 

$1,000, redeemable in good and lawful money 
of the United States, at, etc., on the 1st day 
of July, 1884, with interest thereon at the 
rate of 6 per cent, per annum, payable half 
yearly at, etc., on, etc., until the principal 
be "paid on surrendering the proper coupon 
hereto annexed." On the 14th of February, 
1855, the general assembly passed another 
act, entitled "An act for the completion of 
the North Carolina Railroad," by the terms 
of which the public treasurer was authorized 
and instructed to subscribe $1,000,000 more 
to the capital stock of the company, and 
to make payment therefor by issuing and 
making sale of the bonds of the state, under 
the same provisions, regulations, and restric- 
tions prescribed for the sale of the bonds 
theretofore issued and sold to pay the state's 
original subscription, and the same pledges 
and securities were thereby given for the 
faithful payment and redemption of the cer- 
tificates of debt then authorized, as were 
given for those issued under the direction of 
the first act. This stock was by the terms of 
the act to be a preferred stock. The sub- 
scription was made, and certificates of debt, 
in the same general form as the first, issued 
to provide the means of payment. The plain- 
tiff is the owner of five certificates of the 
first issue and two of the second. The in- 
terest on the first, payable January 1st, 1869, 
and after, and on the second, payable April 
1st, of the same year, and after, was unpaid 
when this suit was commenced. This action 
Is prosecuted for the benefit of all bondhold- 
ers who may come in and make themselves 
parties. About $1,800,000 of the indebted- 
ness is now x*epresented. No certificate for 
the stock, upon either of the subscriptions, 
had been issued by the company at the time 
of the commencement of this action. Since 
that time, upon the order of the court, the 
proper certificates have been issued, and 
placed in the hands of a receiver, appointed 
in this cause, who has collected .the divi- 
dends thereon as they have from time to time 
been declared and paid. These dividends as 
far as received have been applied to the pay- 
ment of interest, but there is still a large 
amount in arrears, and the plaintifE now 
asks that a sufiicient amount of the stock 
may be sold to pay what is past due. 



It is first insisted by the defendant that the 
state of North Carolina is in 'fact a party 
defendant, and consequently that this court 
cannot entertain jurisdiction of the cause. 
The state, although directly interested in the 
subject-matter of the litigation, is not a 
party to the record. The eleventh amend- 
ment to the constitution of the United SEates 
provides that no sijit can be prosecuted in 
this court against a state, by the citizens of 
another state, or by citizens or subjects of a 
foreign state. It has long been held, how- 
ever, that this amendment applies only to 
suits in which a state is a party to the rec- 
ord, and not to those in which it has an in- 
terest merely. It is next urged that if the 
state is not actually a party to the suit, it is 
a necessary party in whose absence the cause 
cannot proceed, and that as a state cannot 
be brought into court, no relief should be 
granted upon the case made. If the state 
could ba brought into court, it undoubtedly 
should be made a party before a decree is 
rendered, but since the case of Osborn v. 
Bank of U. S., reported in 9 Wheat [22 V. 
S.] 738, it has been the uniform practice of 
the courts of the United States to take juris- 
diction of causes afiCecting the property of a 
state in the hands of its agents without mak- 
ing the state a party, when the property or 
the agent is within the jurisdiction. In such 
cases the courts act through the instrumen- 
tality of the property or the agent. The real 
question, therefore, presented for our deter- 
mination is whether the court has jurisdic- 
tion of the property which it is sought to 
charge, or of the agent of the state having 
it in possession. The property consists of 
shares in the capital stock of a corporation. 
At its inception it became charged as security 
for the payment of the debt of the state con- 
tracted on its account This was part of the 
law of its creation. It has always been 
pledged. The property of a corporation rep- 
resents its stock. This property the corpora- 
tion holds for its stockholders; A stock- 
holder's share of the stock is equal to his 
share of the corporate property. The railroad 
company, therefore, in this case, holds the 
share of its property represented by the stock 
subscribed by the state in trust, as well for 
the stockholders as for the state. The char- 
ter made the company the depositary of the 
pledge to hold it for both parties according 
to their respective interests. Consequently a 
suit which seeks to charge the stock as se- 
curity, and brings the corporation in to repre- 
sent it, may be maintained in the absence of 
the state as a party. This was evidently the 
understanding of the parties when the pledge 
was made. It was then the case as now, 
that a state could not be sued, but that its 
agents could, and that property in the hands 
of its agents could be controlled and disposed 
of by the courts in proper cases, notwith- 
standing the ownership by the state. The 
faith of the state had been pledged. This 
pledge the courts could not enforce. The 
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stock to be obtained with the money bor- 
i-owed could not be reached under such a 
pledge of faith alone, because a suit could 
not be prosecuted for that purpose. Under- 
standing this, a lien was given upon the 
stock as security "in addition" to the pledge 
of faith. But it was no addition if the bond- 
hol«ler had no power to make his security 
a^'ailable. A lien which cannot be enforced 
has no value as a security. These parties 
were engaged in no such vain work. It was 
clearly their understanding that the state 
not only should, but that it in fact did, grant 
to the bondholders the power to use the ma- 
chinery of the courts to subject this portion 
of their security if default should be made in 
the payment of the debt. In sustaining this 
action, then, we are but carrying into effect 
the manifest intention of the parties at the 
time the money was borrowed. 

The next objection is that the stock was 
pledged as security for the payment of the 
principal of the debt alone, and not the in- 
terest, and that as the principal is not yet 
due there can be no decree for a sale. The 
stock was pledged for the "redemption of the 
certificate of debt" The certificate bound 
the state "for the payment of the sum there- 
in mentioned, with interest thereon." Thus 
It is apparent that the interest is as much a 
part of the obligation of the certificate as 
the principal. If more is necessary to sustain 
this view, it is to be found in a subsequent 
part of the section w^here it is provided that 
the "principal of the certificate shall be re- 
deemable." etc. If it had been supposed 
that the certificate only related to the prin- 
cipal, it would have been sufficient to pro- 
vide for the time of the redemption of the 
certificate, the same as in section 41, the se- 
curity for the redemption of the certificates 
was designated and gi-anted. If then the 
certificate bind the state for the payment of 
both principal and interest, it would seem to 
follow must unquestionably that whatever 
was given as security for its redemption 
could be held for the performance of all its 
obligations. But it is argued that the divi- 
dends are specially designated as security, 
and the only security, for the payment of the 
interest The language of the act is that 
the dividends "shall be applied to the pay- 
ment of the interest accruing on such cer- 
tificates." This is additional security. With- 
out it (as the state could not be sued) there 
was no power to compel this application. 
With it there was. The officer in whose cus- 
tody the dividends were placed, was. so 
long as the fund remained in his hands, 
amenable to the process of the courts to 
compel him to do what the law required of 
him. It is again claimed that, as it was 
made the duty of the tr-^asurer, until divi- 
dends were declared, to pay the interest as 
it accrued out of any moneys in the treasury 
not otherwise appropriated, it could not have 
been intended that the stock should be held 
for anything but the principal. This, too, 



was additional security. Without it the 
bondholder had no power to enforce the pay- 
ment of the interest With it after default, 
upon a proper showing, the treasurer could 
be compelled to apply the unappropriated 
moneys in his hands to discharge that obli- 
gation. Neither can an argument in favor 
of the claim of the defendant be drawn from 
the fact that the stock is pledged for the re- 
demption of the certificate. It is true the 
principal of the certificate was made redeem- 
able at the end of thirty years, and that the 
interest thereon was payable semi-annually. 
The certificate could not De redeemed until 
both principal and interest were paid. Re- 
demption and redeemable are, therefore, in 
this connection, only other names for pay- 
ment and payable, and the general assembly 
appears to have used the words as though 
they conveyed the same meaning. If the 
stpck was not given in security for the inter- 
est, then the faith of the state was not pledg- 
ed for its payment, for that, like the stock, was 
only pledged for the redemption of the cer- 
tificate. So, too, if no payment of interest 
should be made during the whole thirty 
years, no part of the stock could be applied 
to its payment then, even though its value 
should be sufficient to discharge both prin- 
cipal and interest. If the stock is held at all 
for the payment of the interest it may be 
subjected at any time after a semi-annual 
instalment falls due. 

For these reasons we re clearly of the 
opinion that the plaintiff, and those whom he 
represents, are entitled to have their propor- 
tion of the stock, or so much thereof as may 
be necessary, sold in order to pay the- past 
due interest upon their bonds. They, can 
act, however, only for themselves. So much 
of the stock as equitably belongs to them as 
security they can control in this action, but no 
more. The security is divisible, and should 
be apportioned to the various bondholders 
according to the amount of their respective 
claims. Each bondholder should have an 
amount of stock which bears the same pro- 
portion to the whole stock that his bonds 
do to the whole amount outstanding. We 
are not willing, however, to order that a sale 
'be made until ample time has been given 
the state to provide, by levy and collection 
of taxes, the necessary funds for the pay- 
ment of the interest now past due, and such 
as may fall due before the money can be 
realized and applied. An account may be 
taken of the amount due for unpaid interest 
upon the bonds represented in this cause, 
and of such as will mature on or before the 
1st day of April, 1875, and a decree entered 
that if full payment thereof is not made by 
that day, so much of the stock apportioned 
as security to the plaintiff, and those he rep- 
resents, as may be necessary to -pay the 
same, be sold If on or before the day of 
sale it shall be made to appear to the court 
that the state has, in good faith, levied a tax 
to pay the arrears of interest on the debt, and 
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provided for its collection, the sale willbe 
further suspended until a sufficient time 
shall have elapsed for the collection to be 
made. 

[NOTE. Subsequently a decree was made in 
this court as follows: "This cause coming on 
for further order, the court doth declare: (1) 
Tliat, by the terms of the charter of the North 
Carolina Railroad Company, and the amend- 
ments thereto, the shares of stock in said com- 
pany belonging to the state of North Carolina, 
meaning thereby the shares and all dividends 
thereon, are pledged as security for the pay- 
ment of the certiQcates of debt in such charter 
and amendments provided for, and for every 
part of such certificates, meaning thereby the 
interest accruing upon the principal thereof, as 
well as the principal. (2) That the plaintiff 
and those he represents, as owner of such certi- 
ficates of debt or bonds or of coupons detached 
therefrom, now hold large amounts of past-due 
coupons of said certificates of debt or bonds, and 
that they are entitled to have their respective 
proportions of the stock, or so much thereof as 
may be necessary, sold in order to pay such past- 
due interest. Upon motion of counsel for the 
plaintiffs, it is therefore ordered and decreed 
that Joseph B. Bacheler, the commissioner here- 
tofore appointed in this suit, take an account 
of such unpaid interest, and of such further 
interest as will be due on or before the 1st day 
of April, one thousand eight hundred and sev- 
enty-five, and also of such proportion of the said 
stock of the state of North Carolina in said 
North Carolina Railroad Company as may be 
equitably applicable to the payment of said in- 
terest found due to each of said plaintiffs, re- 
spectively, and that he make report to the next 
term of this court. It is further ordered and 
decreed that, unless, on or before the 1st day of 
April, 1875, it shall be made to appear to this 
court that the said state of North Carolina has 
levied a tax sufficient to pay the said arrears 
of interest, and has provided for its collection, 
or shall otherwise have paid or secured the pay- 
ment of said past-due interest, then so much of 
the said stock of the state in the said North 
Caroli^p. Railroad Company apportioned to the 
plaintiff and those he represents as may be nec- 
essary to pay off and discharge said arrears of 
interest shall be sold to the highest bidder for 
cash." Directions were then given as to the 
manner in which the sale was to be made, and 
at the end of all were these words: "And this 
■cause is held for further directions." 

[An appeal was then taken to the supreme 
<30urt, where a motion was made to dismiss the 
appeal on the ground that the above decree was 
not final. The appeal was dismissed. 23 Wall. 
<90 U. S.) 405.] 



Case Ko. 13,680. 

SWAT V. UNITED STATES. 

[Hoff. Land Cas. 230,] i 

District Court, D. California. June Term, 
1857. 

Mexican Land Grants— Petition to Cosimissiok- 

ERS— Neglect to Pkosecdte— Limitation 

— Eow Evidence Taken. 

1. Where a claimant for land has presented his 
petition to the board of land commissioners, 
but has neglected to support it by evidence with- 
in two years thereafter, such neglect does not 
bring the claim within the limitation prescribed 
in the thirteenth section of the act of March 3. 
1851 [9 Stat. 633]. 

1 [Reported by Nuraa Hubert, Esq., and here 
reprinted by permission.] 



2. Whether this court can proceed to decide 
such claim solely on evidence taken by its or- 
der, left an open question. 

'3. The claim rejected as fraudulent- 
Claim [by George Swat] for three leagues 
of land on the Sacramento river [called the 
Rancho Nueva Mandria], rejected by the 
board, and appealed by the claimant. 

E. O. Crosby, for appellant. 
P. DeUa Torre, U. S. Atty., and Peyton & 
Duer, for appellees. 

HOFFMAN, District Judge. The petition 
in this case was presented to the board Feb- 
ruary 28th, 1853, No evidence whatever, 
either oral or documentary, was introduced 
by the claimant before the board, and the 
i claim was accordingly rejected, March 27th, 
I 1855. The original documents on which the 
j claim is founded, as well as the oral testi- 
j many in support of them, are for the first 
time submitted to this court, under its gen- 
eral rules authorizing "further testimony" 
to be taken in this class of cases. It may 
well be doubted whether the claimant has 
not, according to the letter as well as the 
spirit of the act of 1851, forfeited whatever 
rights he had to the land now claimed by 
him. The eighth section of that act requires 
"all persons claiming lands by virtue of any 
right or title derived from the Mexican or 
Spanish governments, to present the same to 
the commissioners, together with such doc- 
umentary evidence and testimony of wit- 
nesses as the claimant relies on to support 
his claim." When the decision of the board 
comes up for review in this court, the tenth 
section requires a decree to be rendered "on 
the pleadings and evidence, and on such 
further evidence as may be taken by order 
of this court." The thirteenth section pro- 
vides that all lands the claims to which shall 
not have been presented to the board within 
two years after the date of the act, shall 
be considered public lands, etc. 

The first question to be considered is— 
was this claim "presented" to the commis- 
sioners within the provisions of the eighth 
and thirteenth sections? If not, it is barred, 
and the land, must be deemed to be part of 
the public domain. The eighth section re- 
quires, as we have seen, that a party claim- 
ing land under any right or title derived 
from the Mexican or Spanish governments 
shall present the "same." This would, in 
strict grammatical construction, be taken to 
mean the "right or title" previously men- 
tioned. But it cannot mean the grant it- 
self, for the statute proceeds to say "togeth- 
er with the documentary evidence and testi- 
mony of witnesses" on which he relies. He 
is thus required to present both his title or 
right and also the documentary evidence of 
it. If then he has presented a petition, 
claiming the land, he would seem to have 
complied with one of the requirements of 
the law. The thirteenth section in effect 
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bars all claims which shall not have been 
presented within the two years prescribed. 
But as section eight evidently discriminates 
between the claim and the documentary eyi- 
deuce in support of it, it would seem that 
the omission to present the latter would not, 
within the thirteenth section, constitute an 
omission to present the former. I think, 
therefore, that the "claim" was presented 
within the period limited by the statute, and 
that the board would have been authorized 
to receive evidence in support of it, though 
offered after the expiration of the two years. 

The second and more difficult question is— 
can this court proceed to decide this claim 
upon the evidence taken in this court, none 
whatever having been submitted to the 
board? If this evidence is properly before 
the court, the case must be determined uji- 
on it. The inquiry then is— does the law or 
the rule of court in pursuance of it author- 
ize evidence to be taken in this court where 
none has been taken by the board? The 
language of the tenth section is "the court 
shall proceed to render judgment upon the 
pleadings and evidence in the case, and up- 
on such further evidence as may be taken 
by its order." The term "further" seems to 
indicate that the evidence ordered to be 
taken shall be additional evidence, and that 
some evidence shall already have been tak- 
en. The rule of court provides, not that 
the party shall be allowed to produce testi- 
mony in the ease, but that he may take ad- 
ditional testimony; and certainly both con- 
gress and the court contemplated that such 
additional testimony should be taken to sup- 
ply defects and omissions, to corroborate or 
rebut, and not that it should constitute the 
whole proofs in the case. It is clear from 
all the pi'ovisions of the act, that the juris- 
diction intended to be conferred on this 
court was in its nature an appellate juris- 
diction, or a power to review the decisions 
of the board. The case as presented to the 
board is to be reviewed in this court, and 
the decision is to be rendered upon the evi- 
dence submitted to the board, and such fur- 
ther testimony as the court may order. But 
if the claimant, disregarding the positive re- 
quirements of the eighth section, is permit- 
ted to withhold all his evidence, both oral 
and documentary, until he reaches this court, 
the functions of this court become in effect 
original and not appellate. 

In cases of appeal from the district to the 
circuit courts in admiralty, additional tes- 
timony may be taken in the latter court. 
But if a libel were filed in the district court, 
no testimony whatever offered in support of 
it, and thereupon dismissed, the libellaut 
would hardly be allowed in. the circuit court, 
for the first time, to enter upon his proofs. 
If such a proceeding were permitted, it 
would be easy to evade the provisions of 
law which give to the district court exclu- 
sive original cognizance of admiralty suits, 
and to the circuit courts only an appellate 



jurisdiction. But the jurisdiction of this 
court in land cases, though called an appel- 
late jurisdiction, and though the proceeding 
by which the decision of the board is re- 
viewed is spoken of as "an appeal," and 
though bearing a close analogy to an appeal 
in admiralty or equity suits, has yet been 
decided to be an original proceeding; the 
removal of the transcript of the papers and 
evidence into this court "being but a mode 
of providing for the institution of suit in 
I this court." U. S. V. Ritchie, 17 How. [58 
! U. S.] 534. It is to be remembered, how- 
j ever, that this view of the nature of the 
j proceeding in this court was taken by the 
I supreme court to meet the objection that 
I the law authorizing an "appeal" from the 
■ decision of the board was unconstitutional. 
I The latter not being "a court" under the con- 
stitution, the case when presented to the 
district court becomes for the first time a 
suit or case before a "court," and in this sense 
the jurisdiction of the court was said to be 
original. But the mode of exercising that jur- 
isdiction is exactly analogous to the mode of 
exercising an appellate jurisdiction, and the 
proceeding is practically, though not technic- 
ally, an appeal. When, therefore, congress has 
directed that this case shall be determined 
upon evidence taken before another tribunal, 
not a court, but certified up to this court to 
be used as evidence, and also on further 
evidence to be taken by order of this court, 
the question still recurs whether this court 
can, where no testimony has been certified 
to it, permit all the testimony on which its 
decision is to be founded to be taken as 
"further testimony." 

The answer to this question depends on 
the force we attach to the word "further." 
If the construction contended for by the 
United States be adopted, the court would 
still be at liberty to order further testimony 
to be taken in all cases where any testimony 
whatever had been taken by either side be- 
fore the board. Suppose then, that the tes- 
timony so taken by a claimant is wholly ir- 
relevant, or immaterial, or even adverse to 
him, shall he be in a better position in this 
court than one who by accident or neglect of 
agents or counsel nas been unable or has 
omitted to produce any testimony? It would 
hardly occur to the claimant under such 
circumstances that he could save his rights 
in this court by examining before the board 
a witness who knew nothing about his claim, 
or who would testify that he had no title. 

Again: If the strict and literal construc- 
tion of the term "further" be adopted, it 
might with some plausibility be urged that 
the testimony must be additional to some 
testimony already taken by the party seek- 
ing to introduce it. Suppose then, the Unit- 
ed States have been wholly unable to pro- 
cure any evidence before the board to es- 
tablish a suspected fraud. When the case 
is in this court conclusive evidence is for 
the first time discovered. Shall they be pre- 
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vented from introducing it because they 
liave offered no testimony to the commis- 
sioners? 

It is unnecessary, however, to pursue this 
subject further. On the -whole, I inchne to 
the opinion that the intention of congress 
was to allow testimony on either side to be 
taken in this court; that the word "further" 
was used because it was taken for granted 
that the claimants would in all cases com- 
ply with the directions of the eighth section, 
and offer some testimony to the board; but 
that it was not intended to provide for.tJie 
rare and exceptional ease where they had 
totally omitted to do so, nor absolutely to re- 
strict the power of the court to those cases 
where in strictness of language the testi- 
mony could be deemed "further testimony." 
In the present case, however, it is not- neces- 
sary finally to decide the point It is to be 
considered, therefore, as still open to dis- 
cussion in this court. We proceed to con- 
sider the merits of this case. 

The title of the appellant is claimed under 
what is known as the general title of Mieh- 
eltorena. The question to be determined is 
one of fact— Was the claimant one of those 
in whose favor the general title issued? 
The persons to whom the governor author- 
ized General Sutter to deliver a copy of the 
general title were those who had petitioned 
for lands, with a favorable informe by the 
latter, previous to December 22d, 1844, the 
date of the general title. If therefore, it ap- 
pears that previous to that date the claim- 
ant had petitioned for his land, procured a 
favorable informe from Sutter, and obtained 
a copy of the general title from him, he is. 
according to the ruling of this court, entitled 
to a confirmation of his claim. In support 
of his claim an original petition to Governor 
Micheltorena, dated November 13th, 1844, is 
produced, with a marginal informe by Gen. 
Sutter of the same date, together with a 
copy of the general title, and a certificate 
signed by Sutter that it was delivered to 
Juan de Swat on the twenty-fifth of April, 
1845. It is contended that no petition was 
ever presented to the governor; that the pe- 
tition now produced was made November 3d, 
1845; that its date has been altered to No- 
vember 13th, 1844, and the favorable in- 
forme of Gen. Sutter, dated November 13th, 
1844, recently written in the margin. The 
present claimant is the brother and heir of 
Juan de Swat, the alleged original grantee. 
During his lifetime Juan de Swat conveyed 
his interest in a part of the lands to "Warner, 
by whom a claim was presented to the board 
through his attorneys Messrs, Kewen & Mor- 
rison. It is shown that Juan de Swat de- 
livered to Warner his title papers. And cop- 
ies of the papers as presented in the Warner 
case are in evidence in this cause. Mr. Mor- 
rison, one of the attorneys of Warner, tes- 
tifies that he had in his possession the orig- 
inal papers in the case, viz: the petition of 



Swat to the alcalde, De la Rosa, with the 
marginal indorsements of that oflicer and of 
Sutter, the petition to the governor and the 
map accompanying it. That he deuvered 
all these papers to Mr, Crosby, the attorney 
for the present claimant. It is also shown 
that Swat himself stated that Messrs. Kew- 
en & Morrison had his original papers, 
which is further corroborated by the fact 
that Swat and Warner conveyed to Kewen & 
White an interest in part of the land as a 
compensation for their professional services, 
A copy of the petition to the governor is 
produced and admitted to be in the hand- 
writing of Mr, Kewen, This copy was de- 
livered with the other papers to Mr, Crosby 
by Mr, Morrison. 

On examining the copies of the papers 
filed in the Warner case, the originals of 
which were, as has been stated, delivered to 
Mr, Crosby after the Warner case was re- 
jected and abandoned, we find them to cor- 
res|)ond in every respect with the papers 
now produced, except in three vital particu- 
lars: The map has no date, while that now 
produced has the figures "1844" upon it. 
The petition to the governor is dated Novem- 
ber 3d, 1845, instead of November 13th, 1844; 
and there is no favorable informe of Gener- 
al Sutter on its margin. That a map with- 
out the date of 1844, that a petition to the 
governor dated November 3d, 1845, and hav- 
ing no marginal informe by Sutter, were 
presented in the Warner case, cannot be 
doubted; and that those papers were deliT- 
ered to Mr, Crosby, is equally clear. If the 
papers now produced be not those papers 
which have since been altered, where are 
they? And whence have the papers now 
produced been obtained? No explanation on 
these points is offered on the part of the 
claimant, nor is any reason suggested why 
Warner & Swat, who are shown to have 
given the papers to Messrs. Kewen & Mor- 
rison, should have withheld from them the 
only papers by which the claim could be es- 
tablished. That Messrs, Kewen & Morrison 
had no papers bearing the dates of those 
now presented is clear; and the copy of the 
petition to the governor made by Mr. Kewen 
and handed with the other papers to Mr. 
Crosby, is dated like that filed in the Warner 
case, November 3d, 1845, and not November 
13th, 1844, 

On examining the petition now proauceu 
we recognize the facility with which an al- 
teration of its date could be made. Numer- 
ous experts have testified that they discover 
the marks of the supposed alteration by the 
insertion of the figure one before the three 
in the date of the day, and the change of the 
number of the year from 1845 to 1844, I 
cannot say that I have been able myself to 
detect these alterations, although there is 
evidently something unnatural in the ap- 
pearance of the figures, which suggests the 
possibility of their having been changed. 
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One indication is extremely suspicious, the 
ordinary English affix "th" is placed after 
and above the figures "13," which certainly 
would not have been done by a person -writ- 
ing a document in Spanish. But the moral 
evidence afforded by the circumstances of 
this case is stronger than any furnished by 
the mere appearance of the documents. Be- 
fore we can believe the petition now pre- 
sented to be genuine, we must suppose that 
two petitions to the governor were drawn, 
the one dated November 13th, 1844, the oth- 
er November 3d, 1845. That they were not 
merely similar in purport but identical in 
every particular, except the date. That 
when the title papers were furnished to 
counsel for the purpose of establishing the 
claim, only one of them was delivered with 
the other papers; that the other, on which 
alone the claim could be substantiated, was 
withheld. That neither they suspected, nor 
their clients advised them during the whole 
proceeding, of the existence of any other pe- 
tition than that furnished. That the second 
petition has recently, and after the cause 
had been pending two years before the 
board, and after the claim had been rejected, 
been suddenly produced we know not 
whence, while the first petition has disap- 
peared we know not whither; and, finally, 
that the unfortunate coincidence has occur- 
red that the second petition presents, if not 
unmistakeable marks of alteration, at least 
an equivocal and suspicious appearance. A 
series- of suppositions so improbable and ex- 
travagant cannot, without the clearest proof, 
be entertained. TTie testimony of Mr. Bid- 
well is relied on by the claimant to explain 
some of the circumstances of the case. But 
the evidence of this witness tends to cor- 
roborate rather than to weaken our suspi- 
cions. It is clear from his statements that 
in the fall of 18i5, or spring of 1846, he did 
prepare a petition and map for Swat, but 
was evidently prevented from presenting 
them to the governor. But the previous pe- 
tition of November 13th, 1844, he cannot 
recollect. That purporting to bear that date 
he recognizes as in his handwriting, and he 
presumes from its date and from the date 
of the map, that he drew it at the time it 
bears date. His opinion is thus derived en- 
tirely from the dates of the documents, and 
the (juestion whether those dates have been 
altered is the very point in controversy. 

But, in addition, it is admitted that on the 
seventh of October, 1845, Swat petitioned 
the alcalde of Sonoma for permission to oc- 
cupy the land in question for the security of 
his cattle and horses. That this petition 
was referred to Gen. Sutter, who reported 
on the thirty-first of October, 1845, that the 
land was vacant. And yet if the documents 
now produced are genuine, he had on the 
thirteenth of November preceding petitioned 
the governor for the same land, with a fa- 
vorable report by Sutter, and the latter had. 



as authorized by the general title, delivered 
to him a copy of that document on the twen- 
ty-fifth of April, 1S45. At the very time 
then at which he asks for permission to oc- 
cupy a piece of land for the security of his 
cattle, and at which Sutter certifies that it 
is vacant, and for six months previously, he 
had received from Sutter himself what was 
then regarded and what has since been con- 
sidered by this court as a good title to the 
land. 

Again: If at the time the petition of 1845 
was drawn. Swat had already presented a 
precisely similar petition, with a favorable 
report of Sutter, on which the latter had giv- 
en him a copy of the general title, those pa- 
pers must have been in his possession, it 
is certainly surprising that Mr. Bidwell, who 
was conversant with the mode of obtaining 
grants, should have totally forgotten such 
important documents, and should, when 
drawing the petition of 1845, have omitted 
all mention of the previous petition of 1844, 
drawn by himself, on which was written 
Sutter's favorable report, and on which Swat 
had already obtained a copy of the general 
title. That it must have been before him 
when he drew the petition of 1845 is evident 
from the fact that the one is a literal tran- 
script of the other, and that they only differ 
in their dates. 

If the object of the second petition of Swat 
was merely to procure the "extension of his 
title in proper form," as promised in the gen- 
eral title of Micheltorena, the nature of the 
application was essentially different from an 
ordinary petition for lands; and yet in his 
second petition he merely asks for "the va- 
cant land" on the Sacramento river, and 
gives its boundaries, etc., in the usual form, 
while he wholly omits to mention the facts 
which constituted the foundation of his ap- 
plication. It is not conceivable that Mr. Bid- 
well should, under such circumstances, have 
contented himself with copying the first pe- 
tition, and should now have lost all recollec- 
tion of so singular a proceeding. If to all 
these considerations be added the facts that 
the petition of the present claimant to x.ue 
board omits to mention the aate of the peti- 
tion to the governor, or Sutter's favorable re- 
port upon it; that no one of the numerous 
attorneys who have been concerned in me 
case, or of the persons who have examined 
the papers, has ever seen such papers as are 
now produced; that if this petition be not 
the petition of 1845, with its date altered, 
that paper has suddenly and unaccountably 
disappeared simultaneously with the equally 
unexplained appearance of the present peti- 
tion; that Swat repeatedly declared to nu- 
merous witnesses that his title consisted of 
the "alcalde papers, and that he had been 
too late in his application to the governor"; 
and, finally, that the present claimant, in a 
deed dated July, 1855, refers to the petition 
of Swat to the governor as made on Novem- 
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ber 3d, 1845, showing that even so late as 
1855 the existence of the petition of ISM 
was wholly unknown to him,— the conclusion 
.is irresistible, that no petition dated Isovem- 
ber 13th, 18M, was ever presented to the 
governor or prepared by Bidwell, and that 
the document now presented is the petition 
of November 3d, 1845, the date of which has 
been fraudulently altered, and on which the 
marginal endorsement of Gen. Sutter has 
since been written. There is some testi- 
mony which would, if admitted, confirm this 
view of the facts. I have not thought it 
necessary, however, to decide upon the ques- 
tion of its admissibility, for upon the evi- 
dence above referred to I entertain no doubt 
as to the facts of the case. The claim must 
be rejected. 



Case No. 13,681. 

SWATARA R. GO. v. MeKIM. 

[2 West Law J. 138; 11 Hunt, Mer. Mag. 363.] 

Cireait Court, D. Maryland. Oct, 1844. 

COIIPORATIOSS — SCBSCUIPTIOX F03t StOCK — FltAUD- 
ULEST AGKEESIEXT. 

This suit was brought by the Swatara 
Railroad Company of Maryland, to recover 
of the executors of John McKim, Jr., de- 
ceased, the sum of .?oOO, the amount sub- 
scribed for ten shares of stock. On the part 
of the defendant, it was proved that the 
plaintiff's commissioner to receive subscrip- 
tions, had agreed with certain other stock- 
holders who had previously subscribed their 
names on the list, to receive, in payment of 
their shares. Tide "Water Canal stock at its 
nominal amount, when in fact it was great- 
ly depreciated in the market; this agree- 
ment, it was contended, was a fraud upon 
the other bona fide stockholders, and entitled 
them to a reeission of their subscription. 

THE COURT (TANEY. Circuit Justice,) 
decided that each stockhofaer must be char- 
ged with notice of the company's char- 
ter, which authorized only payments of stock 
In money, and, therefore, as the said agree- 
ment to receive depreciated securities was 
illegal and void, it was incompetent to the 
parties to the illegal agreement, to set it 
up in bar of an action brought against them 
for the stock subscribed; and if the said 
parties would be precluded from setting up 
said agreement, neither could any other bona 
fide subscriber of stock rely upon the said 
illegal agreement for the purpose of annulling 
his own subscription. It is proper to state 
tbat the articles of subscription, signed by all 
the stockholders, purported, on tlieir face, to 
be payable in dollars, but THE COURT de- 
cided that whether the collateral agreement to 
pay in depreciated securities, was in writing 
or by p-irol, It was equally inadmissible as a 
defence. 



Case No. 13,683. 

SWATZEL V. ARNOLD et al. 

[1 Woolw. 383.] 1 

Circuit Court, D. Nebraska. May Term, 1869- 

Pleading in Equity-^Amendment — Supplement 

— FOKEIGN ADMINISTRATOU — FUNCTIONS — RlGHT 

TO Sue — INTEKEST IN Subject Matteu— Change 
OF Charaotbb. 

1. The general rule is, that matters existing at 
tLe time of filing the bill, but omitted therefrom, 
and appearing necessary to the case, should be 
brought before the court by amendment 

2. Matters pertinent to the case, arising after 
the bill is filed, should be brought before the 
court by way of supplement 

3. Before answer, it is in some cases admis- 
sible to charge matters arising after filing the 
bill, by way of amendment, instead of by sup- 
plement 

[Cited in Bowden v. Burnham, 8 O. C. A. 
248, 59 Fed. 755.] 

4. An administrator appointed by the court 
within whose jurisdiction a decedent was at 
his death domiciled, is entitled to receive from 
the administrator appointed in another jurisdic- 
tion in which there are assets, what may remain 
after paying the debts of the estate therein, 

[Cited in PuUiam v. Pulliam, 10 Fed. 41.] 

5. Such administrator is, by virtue of his char- 
acter as such, and the statute of Nebraska, en- 
titled to administration in Nebraska. 

6. An administrator appointed in one state, 
like an executor who has not proved the will, 
may sue in the courts of another, before he has 
letters therefrom; and having obtained letters, 
may aver the fact by amendment 

[Cited in Black v. Henry G. Allen Co., 42 
Fed. 624; Giddings' Ex'rs v. Green, 48 Fed. 
491.] 

7. He has an interest in the subject matter, 
although he has no standing in court, and for 
that reason may support his suit in order to de- 
fend his right by authority afterwards acquired. 

8. This is also sustainable on the principle 
that a party, suing in one capacity, may amend 
by asserting a claim in another, even though 
subsequently acquired. 

On the 12th of March, 1864, John Swatzel 
filed his bill of complaint in the district court 
of the late territoi*y of Nebraska, for the 
county of Washington. The object of the Bill 
was the foreclosure of a mortgage upon lands 
situated in that county, executed by An- 
selm Arnold, the ancestor of the defendants, 
to Joseph Paries, the intestate of the plain- 
tiff. The bill alleged the appointment of the 
plaintiff as administrator of Parks' estate, 
by the probate court of the county of John- 
son, in the state of Kansas. On the 2oth of 
April, 1864, the defendants demurred to the 
bill, on the ground that the plaintiff, not hav- 
ing been appointed administrator by any 
court in Nebraska, was incapable of main- 
taining the suit. The court in which the suit 
was brought sustained this demurrer. There- 
upon the plaintiff obtained leave qf the court 
to file an amended bill. This he did on the 
18th of May, 1865. The allegations of new 
matter in the amended bill were as follows; 

1 [Reported by James M. Woolworth, Esq., 
iuid here reprinted by permission.] 
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■ "That afterwards," that is, after the appoint- 
ment of the plaintiff as administrator of 
Parks' estate by the Kansas court, *'on or 
about the Sth day of AU;jrust, A. D. 1864, your 
orator, the said John Swatzel, was, on appli- 
cation to the probate court of said county of 
Washington, in said territory of Nebraska, 
duly appointed administrator of the estate of 
said Joseph Parks, deceased; that he at once 
qualified, and is the acting administrator of 
the estate of Joseph Parks within said ter- 
ritory." The parties plaintiffs in the suit be- 
ing citizens of the state of Missouri, and the 
parties defendants citizens of the state of 
Nebraska, the cause was, upon the admis- 
sion of the latter state into the Union, and 
the organization of the state and fedei-al 
courts therein, removed into the United 
States circuit court On the 14th day of De- 
cember, 1868, which was after the removal 
of the cause into said court, the defendants 
filed their demurrer to the amended bill, and 
as cause therefor alleged, that the appoint- 
ment by the court in Nebraska of the plain- 
tiff as administrator, after the commence- 
ment of the suit, was InefEectual to maintain 
the same, and that the objection success- 
fully urged by them to the original bill was 
likewise fatal to it as amended. 

Air. Briggs, for plaintiff. 

Mr. Woolworth, for defendants. 

MILLER, Circuit Justice. In this ease the 
plaintiff brought, in the district court of the 
late territoiy of Nebraska, his suit as ad- 
ministrator of the estate of the decedent, 
Joseph Parks, to foreclose a mortgage. His 
only claim to sue as administrator rested on 
his appointment by the probate court of 
the county in the state of Kansas in which 
the decedent was domiciled at the time of 
his death. A demurrer to this bill was sus- 
tained in the court in which it was lirought, 
on the ground that the plaintiff could not 
maintain his suit because he had not been 
appointed administrator by any probate 
court of the territory. The plaintiff asked 
leave to amend, and after this procured let- 
ters of administration in the territory, and 
filed his amended bill setting up that fact. 
On the organization of separate state and 
federal courts, the cause came here, because 
the parties were citizens of different states. 
The defendants have, in this court, demur- 
red to the bill as amended. 

Two propositions are relied on in support 
of the demurrer: 1. That if the matter set 
up in the amendment is admissible at all, 
it can be brought in only by supplemental 
bill. 2. That as it appears that the plain- 
tiff had no right of suit at all when the orig- 
inal bill was filed, and now attempts to as- 
sert a right acquired since the first demur- 
rer was sustained, he can do this only by a 
new and independent suit. 

It is certainly a general rule in equity 
pleadings, that matters existing at the time 



the bill was filed, which, being omitted in 
the original bill, are important to the plain- 
tiff's case, are to be introduced by an amend- 
ed bill; and that matters pertinent to the 
case occurring after the bill is filed are to be 
brought before the court by supplemental 
bill. This constitutes the essential differ- 
ence between the two classes of bills we 
have mentioned. If the matter of the 
amendment had been alleged by way of a 
supplemental bill, it would have conformed 
to this rule, and this would seem to have 
been the more appropriate form of pleading. 
But before answer, it is often proper to al- 
lege in the amended bill pertinent matter 
occurring after the filing of the original bill. 
Story, Eq. PL § 885. The entire method of 
pleadings in chancery in the federal courts, 
is taken from the high court of chancery 
in England, and the system of pleading in 
that court was based largely upon the deci- 
sions of the chancellors and the practice 
which had grown up under them. In some 
respects, this sj'stem was not a little arti- 
ficial and conventional, though, as a whole, 
deserving of much of the praise it has re- 
ceived. 

In tlie ease of Humphreys v. Humphreys, 
3 P. Wms, 349, a demurrer had been sus- 
tained to a bill in chancery, because the 
plaintiff, who claimed in right of her de- 
ceased father, had not sued as administra- 
trix, and, in fact, no administrator had been 
appointed. Subsequently to the allowance 
of the demurrer, she had taken out letters 
of administration, and it was held by the 
lord chancellor, that she might set up that 
fact by an amended bill, though it was ob- 
jected to on the ground taken in this case. 
The lord chancellor said, that the mere right 
to have an account of the personal estate 
was in the plaintiff, Helen, the daughter, as 
she was next of kin to her father, and it 
was sufficient that she had now taken out 
letters of administration, which related to 
the time of the death of the intestate, just 
as where an exeftutor brings a bill before 
proving the will, and his subsequent proving 
the will makes such a bill a good one, 
though the probate be after the filing there- 
of. Whereupon his lordship resisted the 
plea as one for delay, and held that the tak- 
ing out of letters of administration might be 
charged either by way of supplement or 
amendment. The analogy between this case 
and the one before me is close and obvious. It 
is attempted to distinguish them by the cir- 
cumstance that the rights claimed in the 
case cited were under a will; and it is said 
that an executor may do many things under 
a will before it is proven. But the distinc- 
tion fails, because there the executors nam- 
ed in the will were both dead, and had never 
proved the will, and the right of the plain- 
tiff in that case, as in this, to maintain the 
suit, depended solely upon the letters of ad- 
ministration granted after the suit was 
brought and first set out in the amended 
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t)iU. And aside from tlie special circum- 
stances of tliat case, the principle in re- 
spect of administrators and executors suing 
in courts foreign to the jurisdiction in whicli 
they obtain their letters, is precisely the 
same. In Dixon's Ex'rs v. Ramsey's Ex'rs, 
3 Cranch [7 U. SJ 319, the rule laid down 
by the court in respect of foreign adminis- 
trators is applied to foreign executors. The 
case before cited also goes to the second 
proposition; for the plaintiff here, before the 
administration granted in Nebraska^ stood 
very much in the same position that the 
plaintiff there did, namely, having an inter- 
est in the subject matter of the litigation, 
and no standing in court to assert it. The 
present plaintiff, as administrator of the 
domicile, had a right to receive for final dis- 
tribution the sum due on the moi'tgage. 
He had an inchoate right to be appointed 
administrator here, and if any one else had 
been appointed, that person would have been 
liable to account to him for what was in 
hand after paying the debts in this jurisdic- 
tion. Stevens v. Gaylord, 11 Mass. 255; 
Harvey v. Richards [Case No. 6,184]; Burn 
V. Cole, Amb. 415; Somerville v. Somerville, 
5 Vgs. 791. 

In order to establish the position that this 
matter could not be shown by amendment, 
the alleged incapacity of the plaintiff must 
be so radical that the defendants could not 
waive it, but whenever, in the progress of 
the cause, it came to the notice of the court. 
It would dismiss the suit. This is not the 
case. The objection is to the character of 
the parties, and had it not been taken by 
demurrer or plea, but a general answer had 
been filed, it would have been considered 
waived. See 39th rule in equity. The cause 
would have proceeded without regard to the 
objection.. This is apparent from one or 
two considerations. It is well settled that 
a voluntai'y payment to the administrator 
of the domicile, by a foreign debtor, is a 
good acquittance to such foreign debtor. 
Doolittle V. Lewis, 7 Johns'. Oh. 49; Stevens 
V. Gaylord, 11 Mass. 256; Dawes v. Head, 
3 Pick. 128; Davis v. Estey, 8 Pick. 475; 
Harvey v. Richards [supra]. This'could not 
be done if the administrator's authority for 
all puiDoses is confined to his jurisdiction. 
The impediment to the exercise of the full 
powers of an administrator in a jurisdiction 
foreign to that granting his letters, is es- 
sentially technical and formal, and should 
not be strained beyond its necessary appli- 
cation. Yeaton v. Lynn, 5 Pet. [30 U. S.] 
224. The Incapacity of the foreign admin- 
istrator not being radical, so as to entirely 
deprive him of power to proceed with his 
cause, the fact of his taking out letters in 
this state, was matter which he might aver 
by amendment, and maintain his suit there- 
on. The demurrer is overruled. 

, See Noonan v. Bradley (in tlie U. S. supreme 
court at the December term, 1869) 9 Wall. [76 
U. S.] 394. 
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Case Wo. 13,683. 

In re SWEARINGER et al. 

[5 Sawy. 52; i 17 N. B. R. 138.] 

District Court, D. Nevada. Dec. 13, 1877. 

Homestead — Cosstbhction — Tenants in Commox 
—Nevada. 

1. The first section of the Nevada homestead 
act is a literal copy of the first section of the 
California homestead act of 1860 [Laws 1860, 
311,] which, when copied, had been so con- 
strued as to deny tlie rigbt of homestead ex- 
emption to a tenant in common in the common 
property, but the constitutions of the two states 
in regard to such exemptions are different: 
Held, the language of the law being free from 
ambiguity, and the intention of the legislature 
and the framers of the constitution of Nevada 
plain, that in construing the law of Nevada the 
court was not bound to adopt the construction 
of the courts of California. 

[Cited in Commercial & Sav. Bank v. Corbett, 
Case No. 3,058.] 

2. The interest of a tenant in common in the 
dwelling-house and land actually occupied -by 
him as a homestead, not exceeding five thousand 
dollars in value, is by the constitution and law 
of Nevada exempt from forced sale. 

[3. Cited in Re McKenna, 9 Fed. 29, to the 
point that a petition, and not a plenary suit or 
action, is the proper remedy for the assignee 
who seeks to gain possession of property claim- 
ed to be improperly withheld from him.] 

This is a proceeding by the assignee of 
the bankrupts to compel Swearinger to sur- 
render possession of certain premises, which 
the latter claims as a homestead. At the 
time Swearinger and Lamar were adjudicat- 
ed bankrupts, in January, 1877, they were 
partners in the business of ranching, and 
tenants in common of the premises now in 
question. For about two years before, the 
respondent Swearinger had been residing 
with his family on these premises, having 
no^ other home. In October, 1876, with the 
consent of Lamar, Sweax-inger filed and re- 
corded a declai'ation of homestead, embra- 
cing the whole premises, and it was under- 
stood that if Swearinger held the whole ad 
a homestead he should give Lamar some- 
thing for his share. The respondent, in his 
answer, now claims to hold as his home- 
stead, one hundred and twenty acres of the 
whole tract, and offers to give the assignee 
possession of the rest, 

C. H. Belknap, for assignee. 

J. H. Windle and S. D. King, opposed. 

HILLYER, District Judge. The conten- 
tion in this case is as to the true construc- 
tion of the first section of the law of Ne- 
vada, commonly called the homestead act. 
Under that section, can a homestead be ex- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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empted from forced sale when the dwelling- 
house tmd land claimed are owned and pos- 
sessed by the debtor as a tenant in common 
with auother? 

At the outset, counsel for the assignee in- 
vokes a weli-Iinown rule of construction, 
which, he claims, is decisive. The first sec- 
tion of the Nevada homestead act (1 Comp. 
Laws, 60), is an exact copy of the first sec- 
tion of the California act of 1860. The 
courts of California have, from the first de- 
cision in 1855, held that no homestead could 
be canned out of a tenancy in common, and 
counsel insists that this construction was 
adopted when the section was copied. The 
thing to be ascertained is the intention of 
the legislature of Nevada, "but this inten- 
tion is to be seai'ched for in the words which 
the legislature has employed to convey it." 
[The Paulina v. U. S.] 7 Cranch [11 U. S.] 
52. Before mles of construction are invok- 
ed, there must be something to constme. 
If the words used express clearly the sense 
and intention of the law they must always 
govern. For it is not permitted to interpret 
what is plain and manifest, as it stands in 
no need of interpretation. Smith's Comp. § 
545. It would be hard to find language freer 
from uncertainty or ambiguity than that of 
the law now under consideration to express 
the undoubted intention of the law-givers 
to protect the home of a family from forced 
sale. "The homestead consisting of a quan- 
tity of land, together with the dwelling- 
house thereon, shall not be subject to forced 
sale," etc. These are the words. To my mind 
they present a sense too obvious to admit 
of more than one interpretation, and there 
is no occasion to go further and inquire 
how they may have been restrained in their 
meaning by the courts of another state. 
Were this otherwise, the constitution of Ne- 
vada is so much more explicit than that of 
California, in the section providing for a 
homestead exemption, that it must receive 
great consideration in construing any law 
passed in pursuance of its provisions. Const. 
Nev. art. 4, § 30. 

In the case of Hawthorne v. Smith, 3 Nev. 
1S2, the court say, speaking of section 82: 
"It is evident the constitution intended that 
at all times the homestead should be ex- 
empt from forced sale, except in a few enu- 
merated instances. It is equally evident 
the legislature intended to cany out this 
policy;" and in that ease it was held that 
registration of the homestead might he made 
after an attachment levied on it, and in- 
deed at any time before actual sale. In so 
holding, the supreme court of Nevada dis- 
regarded the decisions of the courts of Cali- 
fornia upon a precisely similar provision of 
the homestead law of that state, to the effect 
that registration was a condition precedent 
to exemption from sale, and that liens at- 
taching before such registration were valid. 
In re Reed's Estate, 23 Cal. 410; McQuade 
V. Whaley, 31 Cal. 526. See, also, In re Wai- 



ley's Estate, 11 Nev, 260; Noble v. Hook, 
24 Cal. 638. If then the language of the law 
and constitution of Nevada is free from am- 
biguity; if there is no room for doubt about 
the intention with which that language was 
used, that intention must govern in spite of 
the decisions of the courts of another state, 
which do violence to that language and in- 
tention. Van Doren v. Tjader, 1 Nev. 380; 
Little V. Smith, 4 Scam. 402; Gray v. As- 
kew, 3 Ohio, 466, 480. 

[I come then to the more important in- 
quii-y whether in any case under the laws 
of Nevada, lands held by tenants in com- 
mon can be the subject of a homestead ex- 
emption? Is there anything denying this 
right to a tenant in common, either in the 
language of the constitution or law, or in their 
spirit and general policy?] 2 

"A homestead," says the constitution, "as 
provided by law, shall be exempt from for- 
ced sale," etc. "The homestead," says the 
law, "consisting of a quantity of land, with 
the dwelling-house thereon, * « * shall 
not be subject to forced sale. * * *" 
There is nothing here, surely, denying the 
benefits of the exemption to a tenant in 
common. Indeed, the courts which have 
made the denial do it not upon what the 
law-giver has said, but what he has not said. 
If a tenant in common can, as a matter of 
fact, have a home on the lands held in com- 
mon, the language used applies to him as 
fairly as it does to any one. The homestead 
is one thing, the title to it another. Nor is 
there anything in the spirit and policy of 
homestead exemptions which does not apply 
with as full force to a tenant in common as 
to any other person. 

Two reasons have been given for denying 
a homestead to tenants in common, under 
general homestead laws substantially like 
that of Nevada: 1. In states whose laws 
require the claimant to be the owner of the 
property, because it requires the title of all 
the tenants to constitute an ownership; 2. 
That the statute did not contemplate carv- 
ing homesteads out of tenancies in common, 
"because it has not provided any mode for 
their separation and ascertainment." Wolf 
V. Pleisehaeker. 5 Cal. 244; Thurston v. 
Maddocks, 6 Alien, 427. The Nevada law 
omits the word owner in prescribing the 
Vjualification of those who may claim the ex- 
emption, so that the first objection loses 
nearly, if not quite, all its force here. 

The second reason hardly seems a satisfac- 
tory one for refusing to obey a plain and 
positive injunction of the law-makers, even 
if the difficulties are great. But I think, 
that on examination, the supposed difficul- 
ties will be found chiefly imaginary. Tlie 
law does not attempt to guarantee a perfect 
title to the premises, or, necessarily, an ex- 
elusive ownership and possession, but it pro- 
tects whatever right, title and interest the 

2 From 17 N. B, R. 138. 
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debtor lias from forced sale. The object of 
the law is to protect from forced sale the 
homestead in •which lives the family of a 
man "who is so poor as to need such protec- 
tion. Now a homestead, owned and occu- 
pied in conjunction with a co-tenant, is as 
much a shelter to the family of a poor man, 
as if the land were owned in severalty. ■ The 
co-tenants may have rights to adjust among 
themselves, but a creditor has, if possible, 
less interest than he would have if his debt- 
or owned the land separately instead of 
jointly. 

In the case of Spencer v. Geissman, 37 Cal. 
60, one having possession of certain premises, 
while the title in fee was in a stranger, filed 
a declaration of homestead thereon, and aft- 
erwards acquired the title in fee. In hold- 
ing this declaration good, Sawyer, O. J., de- 
livering the opinion of the court, says: 
'There is no question made as to its being 
a homestead if a paity having a naked pos- 
session only, the title being in a stranger, 
can acquire a liomestead right in the land 
so possessed. The statute does not specify 
the kind of a title a party shall have in 
order to enable fiim .to secure a homestead. 
It says nothing about title. The homestead 
right given by the statute is impressed on 
.the land to the extent of the interest of thei 
claimant in it, not on the title merely. The^ 
actual homestead as against everybody who' 
has not a better title, becomes impressed 
with the legal homestead right by taking the 
proceedings prescribed by the statute. The 
estate or interest of the occupant, be it more 
or less, thereby becomes exempt from forced 
sales." This view of the law, the correct- 
ness of which I think cannot be doubted, 
will give a tenant in common a homestead to 
the extent of his interest in the premises 
claimed. It seems to me to overthrow the 
case of "Wolf v. Fleischacker, as an autJior- 
ity to the contrary, and that case, if still 
followed in California, must be so solely 
because it has become a rule of property. It 
must be borne in mind that the law does not 
give the claimant anj' title whatever to the 
homestead which it protects. A person, who, 
with his family, is actually in possession of 
a dwelling-house as a home, cannot be dis- 
turbed in such possession by a forced sale. 
But if another has a better title to the prem- 
ises, or any part of them, the claimant gains 
nothing by having dedicated them as a 
homestead. In the case of tenants in com- 
mon, the law can be complied with without 
disturbing in any way their relations to the 
property and each other. When the home- 
stead of one tenant is protected from sale, 
it can only be, as in all other cases, to the 
extent -of his interest. No specific portion of 
the common lands can be secured by the 
selection and recording of the homestead. 
The interest of the co-tenant cannot be af- 
fected in that way. The parties continue, 
after , the interest of one is secured as a 
homestead, as before, to be tenants in com- 
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mon of the whole premises. The authorities 
on this question are conflicting. In favor of 
the exemption to tenants in common, are 
Williams v. Wethered, 37 Tex. 130; [Smith 
V. Deschaumes] Id. 429; Greenwood v. JIad- 
dox, 27 Ark. 648; Tarrant v. Swain. 15 
Kan, 146; Bartholomew v. West [Case No. 
1,071]; Thorn v. Thorn, 14 Iowa, 49; Mc- 
Clary v. Bixby, 36 Vt. 254; and see, also, 
Smyth, Homest. § 120; Preem. Ex'ns, § 243. 

In California a tenant in common or joint 
owner of personal property may hold his 
share exempt from execution. Servanti v. 
Lusk. 43 Cal. 238. So in New York, Rad- 
elifi[ V. Wood, 23 Barb. 52. Opposed are 
Wolf V. Pleischacker. supra; Thurston v. 
Haddocks, supra, and eases in Indiana and 
Wisconsin. My own conclusion is, that, un- 
der the constitution and laws of Nevada, 
the actual homestead of every head of a 
family, of less value than five thousand dol- 
lars, is protected from forced sale; that 
there is nothing in such constitution or laws 
restricting the benefit of exemption to those 
who have any particular kind of title; that 
any interest the claimant may bave in the 
dwelling-house and land constituting his ac- 
tual home which would otherwise be sub- 
ject to forced sale, is by the laws exempted 
jfrom shch sale; and, consequently, that un- 
der rSuch Circumstances the interest of a 
te*naxit-in common is exempt. - 

In the case at bar the respondent, with 
the consent of his co-tenant, Lamar, has 
been occupying the dwelling-house and land 
claimed as his homestead. He and his fam- 
ily have no other home. As tenant in com- 
mon he is rightfully in possession so long 
as he does not exclude his co-tenant. This 
home, such as it is, and subject to the rights 
of the co-tenant, is exempt from forced sale. 
The. interest of Swearinger in the premises 
did not pass to the assignee in bankruptcy. 
The interest of Lamar did pass, thus mak- 
ing the assignee a tenant in common of the 
whole premises to the extent of an undivid- 
ed one half interest. Swearinger and the 
assignee being entitled as tenants in com- 
mon to a united possession of the premises, 
neither can exclude the other. The request 
or consent of Lamar to the occupation of the 
premises claimed did not amount to a parol 
partition and was not intended to be one. 
Since the esta.te of a tenant in common is 
subject to the same dispositions and inci- 
dents as an estate in severalty, the assignee 
can sell the interest of Lamar in the whole 
premises, and the purchaser will be entitled 
to a share in the possession with Swearinger. 
Doubtless the assignee could, if such course 
is advisable, proceed for a partition of the 
premises either in this court or the courts 
of ^he state. The interest of Swearinger in^ 
the premises was not purchased with part- 
nership funds, and is not partnership prop- 
erty, if that fact would in any way afEect 
the result 

A decretal order will be entered adjudg- 
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ins the assignee Smith to be the o^Yner of 
an undivided one half interest in the prem- 
ises described in his petition, as a tenant in 
common with Swearinger, and directing that 
he be let into possession accordingly, also 
adjudging the interest of Swearinger to be 
exempt as a homestead. 



Case No. 13,684. 

SWEATT V. BOSTON. H. & E. E. CO. et al. 

[3 Cliff. 'Sod; 5 N. B. K. 234; 4 Am. Law T. 

174; 1 Am. Law T. Kep. Baukr. 273; 

6 Am. Law Rev. 168.] i 

Circuit Court, D. Massachusetts. Sept, 7, 
1S71. 

BANKnuPTcy — Railkoad Companies — Private 

AND Public Corporations — Constitutiokal 

Law— Transfer op Fkaschise. 

1. Railroad companies are private commer- 
cial corporations within the meaning of section 
37 of the bankrupt act [of 1867 (14 Stat. 535)], 
aud the district courts of the United States 
have therefore jurisdiction to adjudge such cor- 
porations bankrupt, the same as in the case of 
other debtors. 

[Cited in Re Independent Ins. Co., Case No. 
7,017; Re Brinkman. Id. 1,884; Winter v. 
Iowa, M. & N. P. R. Co., Id. 17,890; Re Cal- 
ifornia Pac. R. Co., Id. 2,315; Re Southern 
Minn. R. Co., Id. 13.188; Re Oregon Bulle- 
tin Printing & Pub. Co., Id. 10,560; Graham 
V. Boston. H. & E. R. Co., 14 Fed. 762; New 
Orleans. S. F. & L. R. Co. v. Delamore, 114 
U. S. 506, 5 Sup. Ct. 1011.] 

[See Adams v. Boston, H. & E. R. Co., Case 
No. 47; Baldwin v. Raplee, Id. 802.] 

2. Characteristics of a public nature attach 
to every corporation, inasmuch as they are cre- 
ated for the public benefit; but if it is not cre- 
ated for the administration of political or mu- 
nicipal power, the corporation is private, unless 
the whole interest belongs to the government. 

3. Transportation of freight and passengers 
from one state to anotlier, or through more than 
one state, eitlier by land or water, is commerce 
within the meaning of the provision of the con- 
stitution which gives to congress power to regu- 
late eommea'ce between the several states. 

[Cited in U. S. v. Boston & A. R. Co., 15 Fed. 
211.] 

4. Congress has power to enact that railroads 
created by the states shall be liable to the pro- 
visions of the bankrupt act. 

5. Such corporations are not among those 
means and instruments of the state govern- 
ments over which congress has no power or ju- 
risdiction. 

6. Inasmuch as the exclusive power to estab- 
lish a uniform system of bankruptcy is vested in 
the federal legislature, it has the power to au- 
thorize the district courts or their registers in 
bankruptcy to transfer the franchise of a rail- 
road conipany in bankruptcy, it being a private 
corporation. 

Proceedings in bankruptcy were instituted 
against the Boston, Hartford & Brie Rail- 
road Company in the district court of this 
district, October 21, 1870, on the petition of 
^ Seth Adams, one of the creditors of the com- 
pany, and on the 2d of March, 1871, the com- 

1 [Reported by William Henry OlifEord, Esq., 
and here reprinted by permission. 6 Am. Law 
Rev. 168, contains only a partial report.] 



pany was adjudged bankrupt on said poli- 
tion. The petitioner for revision [Enoch G. 
Sweatt], also one of the creditors of the com- 
pany, on the 18th of March filed a petition in 
the circuit court praying among other thing.s 
for a revision and reversal of that decree. 
Further facts necessaiy to an understand- 
ing of the case are embodied in the opinion. 

[For prior proceedings in this litigation, 
prosecuted in Massachusetts, see Case No. 47; 
in New York, Id. 152.] 

J. P. Converse and E. A. Kelly, for the pe- 
titioner for revision. 

B. P. Butler, C. S. Bradley, W. G. Russel, 
and T. K. Lothrop, for the petitioner in bank- 
ruptcy and the assignees. 

R. R. Bishop, for Adams. 

CLflFFORD, Circuit Justice. Circuit courts 
within and for the districts where the pro- 
ceedings in bankruptcy are pending have a 
general superintendence and jurisdiction of 
all cases and questions arising under the 
bankrupt act, "and, except when special pro- 
vision is otherwise made, may, upon bill, pe- 
tition, or other proper process of any party 
aggrieved, hear and determine the case as in 
a court of equity." 14 Stat. 518. Evidently 
the revision contemplated by that clause is of 
a special and summary character, as suffi- 
ciently appears from the words "general su- 
perintendence'' preceding and qualifying the 
word "jurisdiction," and more clearly from 
the fact that the power to revise, as con- 
ferred, extends to mere questions as well as 
to cases, and to every interlocutory order in 
the ease pending the proceedings; and also 
from the language of the second clause of the 
section, that the powers and jurisdiction 
therein gi-anted may be exercised either by 
said court, or by any justice thereof, in 
term time or vacation. Morgan v. Thomhill, 
11 Wall. [78 U. S.] 80. Power to revise "all 
cases and questions" which arise in the dis- 
trict court under the bankrupt act is confer- 
red upon the circuit courts by the first clause 
of the second section of the act, "except 
when special provision is otherwise made," 
as appears by the express words of the 
clause, and the further enactment is that 
the circuit courts in such cases may, upon 
bill, petition, or other proper process of any 
party aggrieved, hear and determine the 
case or question in term time or vacation as 
in a court of equity, showing that all con- 
gress intended by the phrase was to pro- 
scribe the rule of decision, whether it was 
made in court or at chambers. 

Original jurisdiction in all matters and 
proceedings in bankruptcy is conferred upon 
the district courts, and they are authoiized 
to hear and adjudicate upon the same, ac- 
cording to the provisions of the bankrupt 
act. Pursuant to that authority the district 
courts may exercise original jurisdiction in 
all suits in equity as well as in suits at law 
which may or shall be brought by the as- 
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signee in bankruptcy agaiust any person 
claiming an adverse interest, or by sucli 
person against the assignee touching any 
property or rights of property of said bank- 
rupt, transferable to or vested in such as- 
signee, provided the suit shall be brought 
within two years from the time the cause of 
action accrued for or against such assignee. 
Three conditions must concur in order that 
the controversy may be cognizable under 
that clause of the section. It must have re- 
spect to some propex-ty or rights of propeity 
of the bankrupt transferable to or vested in 
such assignee, and the suit, whether it be a 
suit at law or in equity, must be in the name 
of one of the two parties described in that 
clause and against the other; but where 
tliey all concur, and the suit has proceeded 
to final judgment or decree in the disti-ict 
court, the cause may be removed into the 
circuit court for re-examination by writ of 
error, if it was an action at law, or by an ap- 
peal, if it was a suit in equity, provided the 
debt or damage amounts to more than five 
hundred dollars, and the proceedings -to ef- 
fect the removal of the cause are reasonable 
and correct. Appeals under that clause are 
too late unless the appeal is claimed and the 
required notices are given, within ten days 
from the entry of the decision or decree in 
the district court, and the act of congress 
does not give the circuit court any power to 
enlarge the time. None of those provisions, 
however, apply to petitions for revision filed 
under the first clause of that section, nor 
does the bankrupt act fix any precise limita- 
tion to the right to file such a petition in the 
circuit court, unless it be that the right must 
be exercised before the proceedings in the dis- 
trict court are closed. Leave to apply for 
such a revision is granted by the act of con- 
gress; but the act does not prescribe any 
limitation as to the time within which the 
application must be made, nor do the rules 
and regulations promulgated by the supreme 
court ordain any limitation upon the sub- 
ject Littlefield v. Delaware & H. Canal Co. 
[Case No. 8,400]; 14 Stat. 521. Power to. 
make rules for the orderly conducting busi- 
ness in court is vested in the circuit courts 
as well as in the supreme court, provided 
such rules are not repugnant to the laws of 
the United States and are not inconsistent 
with the rules relating to the same subject 
established by the supreme court. 1 Stat. S3; 
5 Stat. 578. Experience, though for a brief 
period, showed that some regulation was nec- 
ossai-y, and the court accordingly, on the 10th 
of September, 1870, adopted the rule that 
such an application would not be entei-tained 
except by special leave of the court on good 
cause shown for delay, unless the aggi-ieved 
party should give the required notice with- 
in ten days from the date of the order or de- 
cree described in the petition for revision. 
Rendered as the decree in the district court 
was, more than ten days before the present 
petition was filed in the clerk's otfice of the 



circuit court, the first question for considera- 
tion is whether the petition for revision is 
properly before the court. Petitions of the 
kind must be filed within ten days from the 
entry of the order or decree sought to be re- 
vised, unless the time on good cause shown 
for the delay, is enlarged by special leave of 
court. Seasonable application for such spe- 
cial leave was made to the presiding justice, 
but- he could not hear it, as he was at the 
time attending to his official duties in the su- 
preme court, nor could the circuit judge sit, 
as he, sitting in the absence of the district 
judge, rendered the decree described in the 
application. Necessarily postponed as the 
application was, it is certainly proper that 
the question as to the sufficiency of the 
cause shown for the delay in filing the peti- 
tion should now be heard and determined. 
16 Stat. 174. 

Good cause, it is conceded, may exist for 
such delay, and if such cause is shown in 
this case the petitioner is entitled to be 
heard, but if not, then the petition for re- 
vision must be dismissed. On the 21st of 
October the original petition was presented 
to the district court, representing that the 
railroad company had committed certain acts 
of bankruptcy, and praying that the com- 
pany might be adjudged bankrupt, as pro- 
vided in section 39 of the bankrupt act. Due 
process was issued on the same day, return- 
able on the 4th of November following, and 
on the return day the company appeared and 
filed a motion to dismiss the petition for the 
want of jurisdiction. Both parties were sub- 
sequently heai'd upon that motion, and on 
the 18th of December last the district court, 
the circuit judge sitting in the absence of 
the disti-ict judge, overruled the motion and 
decided that the district court had jurisdic- 
tion of the petition. Such jurtsdiction being 
still denied by the company, their counsel 
on the 23d of the same month filed an appli- 
cation in the circuit court, in the form of a 
bill in equity, to obtain a revision and re- 
versal of that decision under the power con- 
ferred by the first clause of section 2 of the 
banki-upt act. Considerable delay ensued, 
but the petitioning creditor and the com- 
pany, on the 28th of February last, filed in 
the clerk's office of the circuit court an agree- 
ment in writing to withdraw the application 
for such revision, and on the 2d of March 
following the corporation by consent of par- 
ties was adjudged bankrupt by the district 
com-t Notice of that adjudication, in the 
usual form, directed to the present petition- 
er, at Woonsocket, in the state of Rhode Is- 
land, where he resides, was mailed at Bos- 
ton on the 10th of the same month, and it is 
conceded that it was received by him at that 
place on the following day in due course of 
mail. He knew of the decision overruling 
the motion to dismiss the original petition, 
and he also knew that an application was 
filed in the circuit court to obtain a revision 
and reversal of that decision, but he did not 
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vDow that tlie company had been adjudged 
bankrupt, nor had he any knowledge of the 
proceedings which led to it Uiitil he received 
•^hat notice. Proper steps were immediately 
taken to obtain a revision of that decree, but 
the application for the same was not season- 
ably filed in the clerk's office as required by 
the rule recently adopted by the circuit court 
in this district; but if the application had 
been filed as required, it would not have ex- 
pedited the hearing, as the circuit judge 
■could not sit in the case and the presiding 
justice was sitting in the supreme court. 
Some weight should also be given to the 
fact that the rule limiting the "time within 
which such applications must be made has 
never been promulgated in the district where 
the petitioner resides. Sui*prise, especially 
when occasioned by the act of the opposite 
party, is often a good excuse for a want of 
preparation, and it cannot be doubted that 
the agreement of the company to withdraw 
the pending application for a revision of that 
decree had that effect upon the present pe- 
titioner. Withdrawn as the application was 
without notice, the act of withdrawal must 
have operated as a surprise to all who were 
interested to obtain a different result. View- 
ed in the light of the attending circumstan- 
ces, the court is of the opinion that the cause 
assigned for the delay in filing the applica- 
tion for revision in this case is sufficient, and 
that the petitioner is entitled to be heard up- 
on the merits. In re Alexsmder [Case No. 
160], Littlefield v. Delaware & H. Canal Co. 
[Id. 8,400]. 

Three principal errors are assigned by the 
petitioner in support of the pending appli- 
cation, as showing that the order and decree 
of the district court should be reversed. 
They are in substance and effect as follows: 
(1) That the provisions of the bankrupt act 
do not apply to the corporation adjudged 
bankrupt by that decree, as a railroad cor- 
poration is neither a moneyed, business, nor 
a commercial corporation within the mean- 
ing of those words as employed in section 
37 of the bankrupt act; and, therefore, that 
the district court had no jurisdiction of the 
case set forth in the original petition. (2) 
That it is not within the constitutional power 
of congress to enact that railroads ci'eated by 
a state shall be liable to the provisions of 
the bankrupt act, as such corporations are 
agencies and instrumentalities of the state 
for affording their citizens safe and conven- 
ient highways for public use, and for the 
transportation of passengers and freight. (3) 
That the district court had no jurisdiction 
to adjudge the railroad corporation bankrupt 
in this case, because all tlie property and as- 
sets of the company had been previously 
ti-ansfen-ed to receivers appointed under a 
decree passed by the supreme court of the 
state. 

Congress has the power to establish uni- 
form laws on the subject of bankruptcies, 
and having exercised that power, the pre- 



sumption is that it was rightly exercised, and 
that all persons and corporations whose pe- 
cuniary condition brings them within the pro- 
visions of the act, are entitled to the bene- 
fits which the act confers, and are made sub- 
ject to all its obligations and requirements. 
Moneyed, business, and commercial corpora- 
tions are certainly within the words of the 
act, as section 37 enacts that the provisions 
of the act shall apply to such corporations 
and to joint stock companies. Wherever the 
word "person" is used in the act, it must 
doubtless be construed as including corpora- 
tions, as section 48 of the act so provides, 
but that section cannot be construed as in- 
cluding any corporation within the provi- 
sions of the bankmpt act, except such as are 
mentioned in section 37 of the act, as the 
rules therein prescribed regulating the pro- 
ceeding in such cases do not apply to any 
other corporations than those previously nam- 
ed in the same section. Corporations not 
therein described are not subject to the pro- 
visions of the bankrupt act, and it is equally 
clear that railroad corporations are not mon- 
eyed corporations nor joint stock companies 
within the special- meaning of that section. 
Argument in support of that proposition is 
unnecessary, as both parties agree to its cor- 
rectness. Conceded as the proposition is, it 
may be dismissed without further explana- 
tion or remark. Jurisdiction is not claimed 
upon that ground, but the appellee insists 
that the word "commercial," as well as the 
word "business," preceding the word "cor- 
porations" in that clause of the section, in- 
cludes railroad coi*porations, and that the 
legal effect of that clause, when properly 
construed, is to give the district courts the 
same jurisdiction in such proceedings against 
a railroad company as in case of other debt- 
oi-s. AVhether the district courts have juris- 
diction in such a case depends, in the ffi'St 
place, upon the terms of the bankrupt act, as 
they clearly cannot exercise any such power, 
unless it is conferred by that act. Power to 
establish uniform laws on the subject of 
' bankruptcy throughout the United States, is 
vested in congress, and the proposition is 
beyond doubt that it is as competent for con- 
gress to apply such laws to private corpora- 
tions created by the states, as to natural 
persons or to private corporations created by 
authority of congress. Much discussion of 
that topic is unnecessary, as the proposition 
is conceded by the petitioner, but he insists 
that railroad corporations are not private 
corporations, and even if they are, he denies 
that they are included in the words employ- 
ed by congress in the bankrupt act. Public 
corporations are towns, cities, counties, par- 
ishes, and the like, which are created and 
continued for public purposes. Such institu- 
tions are the auxiliaries of the states in the 
important business of municipal rule, and 
have not the least pretension to sustain their 
privileges or their existence upon anything 
like a contract between them and the legis- 
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lature, as their objects and duties are incom- 
patible with everything of the nature of com- 
pact. Bonaparte v. Camden & A, R. R. [Case 
No. 1,0173; Ang. & A. Corp. § 31; Bissel v. 
Jeffersonville, 24 How. [65 U. S.] 294. Mu- 
nicipal corporations ai'e created by the au- 
thority of the legislature, and they are in- 
vested with subordinate legislative powers 
to be exercised for local purposes connected 
with the public, but all such powers are sub- 
ject to the control of the legislature of the 
state. 2 Kent, Comm. (11th Ed.) 275. Pri- 
vate corporations are created by the legisla- 
ture for an infinite variety of purposes, and 
their powers are perhaps as various as the 
purposes they are designed to accomplish. 
Characteristics of a public nature attach to 
every corporation, inasmuch as they are cre- 
ated for the public benefit, but if the corpora- 
tion is not created for the administration of 
political or municipal power, the corporation 
-is private, unless the whole interest belongs 
to the government. Banks created by the 
government solely for its own uses, and 
where the stock is exclusively owned by the 
government, are public coi-porations, but a 
bank whose stock is owned by private per- 
sons is a private corporation, though its ob- 
ject and operations partake of a public na- 
ture, and though the government may be- 
come a partner in the association by sharing 
with the corpoi-ators in the stock, and Chan- 
cellor Kent says that the same thing is true 
of insui-anee, canal, bridge, turnpike and rail- 
road companies. 2 Kent, Comm. (11th Ed.) 
275. "When government becomes a partner 
in any trading company, it divests itself, so 
far as concerns the transactions of that com- 
pany, of its sovereign ehai-acter and takes 
that of a private citizen. TJ. S. Bank v. 
Planters' Bank, 9 Wheat [22 TJ. S.] 907. 

Text-writers everywhere, in treating of the 
subject under considei-ation, class miU-oad 
companies with banks, insurance companies, 
canal and steamship companies, turnpike and 
bridge companies, and assume that all such 
are private corporations. 1 Redf. R. R. (3d 
Ed.) 53. "In all these cases the uses may, 
in a certain sense, be public, but the corpora- 
tions are private, as much so, indeed, as if 
the franchises were vested in a single per- 
son." Dartmouth College v. Woodward, 4 
Wheat. [17 U. S.] 669. Railways are created 
for the, purpose of carrying passengers and 
freight, and they are everywhere regarded as 
common carriers when engaged in transport- 
ing merchandise and the baggage of their 
passengers. Steamships which carry freight 
and packages for all who apply, are also re- 
sponsible as common carriers, A common 
Carrie? is one who undertakes for hire to 
transport the goods of those who may choose 
to employ him, from place to place or from 
one port to another. He is, in general, bound 
to take the goods of all who offer, unless his 
complement for the trip is full, or the goods 
are of such a kind as to be liable to extraor- 
dinary danger, or such as he is not accus- 



tomed to convey. Such carriers, whether by 
land or by water, in the absence of any leg- 
islative provisions prescribing a different 
rule, are insurers, and are liable in all events, 
and for every loss or damage however oc- 
casioned, unless it happened .by the act of 
God or the public enemy, or by some other 
cause or accident, without any fault or negli- 
gence on the part of the carrier, and express- 
ly excepted in the oill of lading. The Lex- 
ington, G How. [47 U. S.] 381; The Cordes,. 
21 How. [62 U. S.] 23. 

Steamship and steamboat companies, when 
incorporated and engaged in accomplishing 
the purpose for which they are created, and 
canal corporations not of a public character,, 
are undoubtedly commercial corporations, 
within the meaning of that phrase as em- 
ployed in the bankrupt act, and as such are- 
clearly subject to the provisions contained in 
section 39 of the same act. Created as rail- 
ways are for the same general purpose as: 
the other corporations named, they are legal- 
ly known by the same denomination and are 
properly included in the same classification. 
All such corporations transact immense: 
amounts of business, and may perhaps, in 
view of that fact, be well enough called 
business corporations, but their true legal 
and constitutional denomination, in the opin- 
ion of the court, is that of commercial 
corporations, as they are enacted for the pur- 
pose of transporting passengers and freight, 
which is a commercial business, as it in- 
volves Intercourse and an interchange of 
commodities. Commerce among the states, 
as well as foreign commerce, is subject to 
the regulation of congress, and it is well- 
settled law that the word "commerce" in- 
cludes navigation as well as traffic, and that 
the power to regulate extends to the vehicles 
of intercourse as well as to the commodities 
to be exchanged. Gibbons v. Ogden, 9- 
Wheat. [22 U. S.] 1S9. Power to regulate- 
commerce, including navigation and commer- 
cial intercourse, was one of the primary ob- 
jects for which the constitution was adopted,, 
and it is beyond every doubt that the power- 
extends to commerce among the states as: 
well as to foreign commerce. 2 Story, Const. 
(3d Ed.) 4. 

Regulations of the kind may not compre- 
hend that commerce which is completely in- 
ternal, and which does not extend to or 
affect other states, but the railroad in ques- 
tion, and most others, are parts of connect- 
ing lines intended to promote commercial 
intercourse among several states. Such cor- 
porations, with their engines and cars, are 
certainly vehicles of commerce among the 
states, and as such are commercial corpora- 
tions within the meaning of the 'bankrupt 
act, and are proper objects of regulation by- 
congress under the grant to regulate com- 
merce among the states. Pom. Const Law, 
244. Even an incorporated bridge compa- 
ny, where it appealed that the bridge was 
a connecting link between two railroads, was 
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held by the supreme court to be a commer- 
cial corporation, and no doubt is euteitain- 
ed but that the decision was correct. Gil- 
man V. Philadelphia, 3 AVall. [70 U. S.J 729. 
Comprehensive as the phrase, "among the 
states," is, it may nevertheless be restricted 
to that commerce which concerns more states 
than one, but where railroads incorporated 
in different states are connected in one con- 
tinuous line of communication, they are 
clearly instruments of commerce within the 
meaning of the constitution, and as such are 
commercial corporations within the meaning 
of the bankrupt act, and are subject to con- 
gressional regulation. Recent decisions be- 
sides the one in this case may be refeiTed to, 
in which it is held that railroad corpora- 
tions are business corporations, and as such 
that they are subject to be adjudged bank- 
rupt as natui*al persons; but some difficulties 
attend that conclusion, as municipal cor- 
porations and others not liable to be dealt 
with under that act transact vast amounts 
of business as well as i-ailroad corporations. 
Alabama «& O. R. Co. v. Jones [Case No. 126]; 
Rankin v. Florida, A. & G. C. R. Co. [Id. 11,- 
567]. Those cases and others of like char- 
acter proceed upon the ground that every 
coi-poration transacting business for gain as 
its chief and ultimate purpose is a busi- 
ness corporation, and as such that it falls 
within the provisions of the bankrupt act, 
and it may be admitted that every such cor- 
poration in a general sense is a business cor- 
poration. Serious difficulties, however, are 
involved in the other branch of the propo- 
sition, as moneyed corporations also trans- 
act business for gain, and it is the chief 
and ultimate purpose of their creation; but 
they are not business coi-porations within 
the meaning of the bankioipt act, as they 
are legally and properly known by a more 
distinctive and characteristic denomination. 
Vast amounts of business are also transact- 
ed by municipal corporations, but they are 
not business corporations in the sense of 
that law, because they are created for pub- 
lic purposes, and exercise by delegation, a 
portion of the sovereign power of the state. 
Religious, charitable, literary, and educa- 
tional corporations are not subject to the 
bankrupt act, nor are corporations created 
for political purposes, even though they or 
some of them may tiansact large amounts 
of business, as their chief and ultimate pur- 
pose shows that they are not properly de- 
nominated moneyed, business, nor commer- 
cial corporations. Private corporations are 
of many kinds, and they are known by cer- 
tain appellations according to the objects 
for which they are created. Known as 
they are by .some denomination significant 
of their distinctive characteristics, indicat- 
ing their chief and ultimate purjwse, there 
will prove to be no great difficulty in de- 
termining whether they are or are not sub- 
ject to the provisions of the bankrupt act. 
Incorporated banks not of a public charac- 



tex", and insurance companies may be men- 
tioned as examples of the moneyed coi-poi-a- 
tions described in the provisions under con- 
sideration. Veazie Bank v. Fenno, 8 Wall. 
[75 U. S.] 533. 

Modern legislation is crowded with private 
charters creating business corporations in 
every branch of the industrial pursuits, and 
no doubt is entertained that all such are 
business coiporations within the meaning 
of the bankrupt act, as expounded by all 
the courts. Corpoiutions of a commercial 
character are also subject to the provisions 
of the bankrupt act, and there is no ques- 
tion that railroad eoiTporations, as well as 
steamship, steamboat, and canal corpora- 
tions, if the subject of private ownei'ship, 
are properly included in that classification. 
Direct authorities may be referred to, show- 
ing that a railroad corporation is a commer- 
cial corporation, and if that be shown, it 
must follow, with certainty, that such cor- 
porations are subject to the bankrupt act, 
as they fall, in that event, within the very 
words of section 37. Joint-stock companies, 
bj- the Irish bankrupt and insolvent act, are 
made subject to its provisions, and the same 
act also provides that the words of the act 
shall include every company and body of 
persons associated tor any banking or other 
commercial purpose, incorporated by stat- 
ute or charter, or which derives any immuni- 
ty, privilege, or power under any act of par- 
liament, and all commercial or trading com- 
panies or partnerships, etc. Authority is 
given to railways by the railway acts In 
that jurisdiction to borrow money, and a 
certain railway under that authority obtain- 
ed certain loans, and gave mortgages to se- 
cure the payment, with interest, on a given 
day. Interest not having been paid, the 
creditor filed an affidavit of his debt in the 
court of bankruptcy for the purpose of hav- 
ing the corporation adjudged a bankmpt. 
Objection was made to the application upon 
the ground that railways were not commer- 
cial or trading companies, but the judge of 
the bankrupt court overruled the objection 
and sustained the application. Due appeal 
was taken to the court of appeal in chan- 
cery, where the i>arties were again fully heard, 
and on a subsequent day the opinion was 
given by the chancellor. He showed, in the 
first place, that rai'ways were within all 
the other conditions of the bankrupt act, and 
then proceeded to say that the only ques- 
tion was whether a •railway "is a company 
for commercial or trading purposes within 
the signification of those terms as used in 
the statute," and he held that it was, chiefly 
upon the ground that railways are "created 
for the purpose of conducting the business 
of carriers," remai-king that in general, thoy 
are common carriers, and recognized as 
such, with all the liability attached to that 
cnaracter. In re Baenalstown & W. Ry 
Co., 15 Ir. Ch. 491; Ex parte Barber, De 
Gex, 3S1, 



[23 Fed. Cas. i age 535] 



(Case No, 13,684) SWEAIT 



Reportea eases, decided by tlie supreme 
court, confirm that consti-uction and show to 
a demonstration that the transportation of 
passengers and freight from one state to 
another, or through more than one state, 
whether by land or water, is commerce 
within the meaning of that provision of the 
constitution which gives to congress the 
power to regulate commerce among the sev- 
eral states. Express power to regulate com- 
merce among the several states is given to 
congress, and the words of the grant com- 
prehend every species of commercial inter- 
course, and the power is complete in itself, 
and may be exercised to its utmost extent 
without limitations other than such as are 
prescribed in the constitution. Gibbons v. 
0-gden, 9 Wheat. [22 U. S.] 193; Brown v. 
Maryland, 12 Wheat. [25 U. S.] 443; U. S. 
V. Ckjombs, 12 Pet. [37 U. S.] 78; Clinton 
Bridge, 10 Wall. [77 U. S.] 462; Brie Ry. 
Co. v. State, 31 N. J. Law, 531. 

Confessedly, raili'jad corporations are cre- 
ated to transport passengers and freight, 
and it is that precise business in which they 
are employed. They must, therefore, be 
held to be commercial coiiiorations. Un- 
doubtedly the word "business," as applied 
to corporations, has a broader meaning than 
the word "commercial," as used in the same 
clause, but it was not the intention of con- 
gress, in the opinion of the court, to give 
such a scope to the word "business" as to 
supersede the words "moneyed" and "com- 
mercial," and leave them without any prac- 
tical signification, Harris v, Amery, L. R. 

I G. P. 154. 

Sufficient has already been remarked to 
show that railroad corporations are not pub- 
lic corporations, but the petitioner for re- 
vision insists that a recent decision of this 
court, as affirmed by the supreme court, 
supports the theory which he assumes in 
his second proposition. Buffinton v. Day, 

II Wall. [78 U. S.] 113. Taxes, in that case, 
were assessed against the plaintiff, under 
the internal revenue laws, upon his salary 
as judge of probate and insolvency for the 
county of Barnstable, in this state, and hav- 
ing paid the same under protest, he brought 
an action of assumpsit against the collector 
to recover back the amount, and the court 
held that it was not competent for congress 
to impose such a tax upon the salary of a 
judicial officer of a state. State power to 
lay and collect taxes for the support of their 
government may reach every subject over 
which the sovereign power of the state ex- 
tends. They cannot, however, tax imports 
nor exports without the consent of congress, 
as they aie prohibited from so doing by the 
constitution; and fha power does not ex- 
tend to the instruments of the federal gov- 
ernment nor to the constitutional means em- 
ployed by congress to caii-y into execution 
the powers delegated to that government, 
by the constitution. Congress may lay and 
collect taxes, duties, imposts, and excises 



to pay the debts and provide for the com- 
mon defence and general welfare; but that 
grant of power, when properly construed, 
does not interfere with the power of the 
states to levy taxes for the support of their 
own governments, nor does it extend to the 
means and instruments of the states any 
more than the power of the states to levy 
taxes for the support of their governments 
can be held to extend to the means and in- 
strument of the governments of the United 
States. Founded as these principles are in 
the nature of the government ordained by 
the constitution, and in the relation which 
the states and the United States sustain to 
each other under that paramount law, they 
are immutable, and they are expounded and 
illustrated by a series of the decisions of 
the supreme court, never surpassed in abil- 
ity, wisdom, and logical power by any ever 
delivered from the bench of any judicial 
tribunal. Examined separately or as a 
whole, they show on the one side that the 
federal government, though limited in its 
powers, is supreme within its sphere of ac- 
tion; that its laws, when passed in pur- 
suance of the constitution, form the supreme 
law of the'^land. On the other hand, they 
also show that the powers not delegated to 
the, United States by the constitution nor 
prohibited by it to the states are reserved 
to the states respectively or to the people; 
that the exclusive powers possessed by the 
United States cannot be exercised by the 
federal government, and that the United 
States and the states in those respects, 
though exercising jurisdiction within the 
same territorial limits, are separate and in- 
dependent sovereignties, acting separately 
and independently of each other within their 
respective spheres, just as fully "as if the 
line of division was traced by landmarks 
and monuments visible to the eye." Mc- 
Culloch' Y. Maryland, 4 Wheat [17 U. S.] 
406; Gibbons v. Ogden, 9 Wheat [22 U. S.] 
204; Osborn v. Bank, 9 Wheat [22 U. S.] 
859; Brown v. aiaryland, 12 Wheat [25 U. 
S.] 448, 458; Weston v. Charleston. 2 Pet 
[27 U. S.] 449; Dobbins v. Commissioners, 16 
Pet. [41 U. S.] 447; Collector v. Day, 11 
Wall. [78 U. S.] 124; National Bank v. Com. 
9 Wall. [76 U. S.] 361. What those cases 
decide, as applied to the present case, is that 
the states cannot tax the means or instru- 
ments of the United States, nor can con- 
gress tax the means or instruments of the 
state governments. By the word "means" 
is meant the revenue, taxes, and public se- 
curities, as applied both to the United 
States and the several states, and the pro- 
hibition extends to the salaries of the execu- 
tive and jiidicial officers and to the. com- 
pensation of senators, members of congress, 
and to that of members of the state legis- 
latures. Officers whose compensation is de- 
rived from fees paid by those transacting 
business with the office stand upon a dif- 
ferent footing, but' the question whether 
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such compensations fall witliin tlie recipro- 
cal exemption is not involved in this case. 
Even less difficulty is felt in giving exam- 
ples of what is meant by the instruments 
of government, as that phrase is used in 
decided cases. Austin v. Aldermen, 7 Wall. 
[74 U. S.] 699; Hamilton Co. v. Massachu- 
setts. 6 Wall. [73 U. S.] 639; Society for 
Savings v. Coite, 6 Wall. [73 U. S.] 604. 

Instruments of government, such as are 
referred to, are the officers, as such, execu- 
tive, legislative, and judicial, appointed or 
chosen to enact, execute, and expound the 
laws, and the public buildings erected and 
occupied for the uses of the government. 
Federal machinery is much more multifa- 
rious than that of tlie states, as the govern- 
ment of the United States is charged with 
the national defence, and of course our 
forts, navy-yards, public ships, and the like, 
fall within the exemption. Public corpora- 
tions also fall within that exemption, but 
railways are private corporations, just as 
much as steamship and steamboat com- 
panies or canal corporations, where the 
stock belongs to the coi-porators, or as much 
as moneyed, manufacturing, or business cor- 
poi'ations, all of which are created to pro- 
mote the public good. Doubtless, ^ome sucli 
corporations are more convenient and useful 
than others; but the question before the 
court is not afEected by the degree of impor- 
tance which attaches to the corporation. 
Private corporations are not instruments of 
the state governments, and it is settled law 
that railways are private corporations, as 
appears by many decisions of the highest 
character. Dartmouth College v. Woodward, 
4 Wheat. [17 U. S.] 669. State governments 
sometimes become partners in such corpora- 
tions, but the state does not, by becoming a 
corporator, identify itself with the corpora- 
tion. Instead of that the state, in such a 
case, divests itself, so far as- concerns the 
transactions of that company, of its sov- 
ereign character, and takes that of a pri- 
vate citizen. U. S. Bank v. Planters' Bank, 
9 Wheat. [22 U. S.] 907; Union Pac. R. Co. 
v. Lincoln Co. [Case No. 14,378]. Apart from 
that proposition of the petitioner, the au- 
thority of congress to subject railroad cor- 
porations to the provisions of the bankrupt 
act is also denied, because it is insisted that 
such a corporation cannot, without distinct 
legislative authority, make any alienation, 
absolute or conditional, either of the general 
franchise to be a corporation, or of the sub- 
ordinate franchise to manage and cany on 
its corporate business. Suppose it to be 
correct that a railroad corporation may not 
by its own act alienate any of its franchises, 
either the franchise to exist as such, or the 
franchise to accomplish the objects for 
which it was created, still it is conceded that 
it may transfer the same if so authorized 
by the state, and it is difficult to see, if the 
corporation is a private corporation, why 
the necessary power to enable the district 



court or the register, as the case may be, to 
make the transfer, may not be conferred by 
congress, as it is conceded that the exclusive 
power to establish a uniform system of 
bankruptcy is vested in the national legis- 
lature. 14 Stat. 522. 

Express power is given to congress to es- 
tablish such a law, and the constitution also 
provides that congress may "make all laws 
which shall be necessary and proper for car- 
rying into execution the foregoing powers," 
and it is clear that one of the powers previ- 
ously granted is the power to pass such a 
law. Pursuant to that power, congress has, 
in effect, provided that the commercial cor- 
porations shall be subject to the bankrupt 
act, and that all the provisions of the act 
iipplicable to the debtor, or which set forth 
his duties in regard to furnishing schedules 
and inventories, executing papers, submit- 
ting to examinations, disclosing, making 
over, secreting, concealing, conveying, as- 
signing, or paying away his money or prop- 
erty, shall, in like manner and with like 
force, effect, and penalties, apply to each 
and evei-y officer of such corporation or 
company in relation to the same matter con- 
cerning the corporation or company, and 
their money and property. Prior to that 
clause, the same section enacts that "like 
proceedings shall be bad and taken" as are 
provided in the case of debtors, and the sec- 
tion concludes with the enactment that all 
property and assets of the corporation shall 
be distributed to the creditors of such cor- 
porations in the manner provided in this act 
in respect to natural persons. More satis- 
factory regulations for administering the 
bankrupt act than are found in the existing 
law could not well be framed; and the court, 
having come to the conclusion that such a 
corporation is a private corporation, is en- 
tirely satisfied that the section of the act 
which provides that the act shall apply to 
such a corporation is a valid law. But sup- 
pose that the franchise to be a corporation, 
unless assignable by the laws of the state, 
is not transmissible under the bankrupt act, 
still it is unquestionably true, as was held 
by the district court in this case, that the 
franchise to build, own, and manage a rail- 
road, and all the property of tiie company, 
are alienable and subject to sale and trans- 
fer under the laws of the state which cre- 
ated the corporation. Hall v. Sullivan R. Co. 
[Case No. 5,948]; Union Pac. R. Co. v. Lin- 
coln Co. [supra]. Much discussion, how- 
ever, of that point is unnecessary, as the 
court here concurs entirely upon that topic 
with the views expressed by the circuit 
judge in disposing of the case in the district 
court. Adams v. Boston, H. & E. R. Co. 
[Case No.' 47]. 

Extended argument to show that the third 
proposition of the petitioner cannot be sus- 
tained is unnecessary, as the theory of fact 
assumed in the proposition is erroneous, as 
appears by the evidence exhibited at the 
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hearing. All tbe property and assets of the 
company had not heen previously transfer- 
red to receivers appointed under a decree 
passed by the supreme court of the state^ 
which is all that need be said upon the sub- 
ject 
Petition for revision denied. . 

[For subsequent proceedings in this litigation, 
prosecuted in Connecticut, see Case No. 1,677; 
in New Yorlc, see Cases Nos. 1,678-1,680.] 



Case No, 13,685. 

SWEENEY et al.. v. CLOUTMAN. 

[2 Cliff. 85.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
18G2. 

Seambx — Wages — OkalAgreemkxt — Sobsequext 

Written Agueement — Shaues — 

FisniSG Voyage. 

Certain mariners contracted orally with the 
master of a fishing-vessel to serve as fishermen 
during a specified time, and for a certain rate of 
wages in money, and, in pursuance thereof, went 
on board the vessel. Some days afterward, and 
while she was fitting for the voyage, at the mas- 
ter's request the men signed certain articles 
which, among other things, contained a "shares" 
clause, but without i-eading the articles or be- 
ing informed of the purport thereof. Held, that 
the mariners were entitled to recover wages in 
conformity with the oral agreement, and that 
such oral agreement was not merged in the sub- 
sequent written one. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Admiralty appeal in a cause of subtraction 
of seamen's wages. The libellants [Michael 
Sweeney and others] were seamen belonging 
to the schooner John G. Cowell, and were 
employed during the season of ISoO on a 
eodfishing voyage from Marblehead to the 
Grand Banks. The master's name was 
Thomas Hanrahan, and the respondent 
[John Cloutman] was the owner of the ves- 
sel. It was set forth in the libel, which was 
filed on the 9th of December, ISGl, tuat the 
libellants shipped in Boston, on the 28th of 
April, 1860, to serve as mariners and fish- 
ermen on board the schooner for that fishing 
season. According to tlie libel, the first two of 
the libellants— there were three in all— were 
to receive $140 each as wages for the sea- 
son, and the other ?100 for the same voyage. 
Accordingly, they alleged, they entered upon 
the voyage, performed the contract, and re- 
turned to Marblehead with the vessel, Oc- 
tober 6, 1860, when and where the voyage 
ended. Having set fox-th the contract and 
their performance of the same, they alleged 
that on their arrival at the home port, t^ey 
were duly discharged, and became entitled 
to their, wages, but that the respondent re- 
fused to pay them. Ownership of the vessel 
by tjie" respondent was admitted in the an- 
swer, as well as the engagement 'of the ves- 
sel in a fishing voyage, during the season of 
1860, but it was averred that the respond- 



1 [Reported by William Henry Clifford, Esq.V 
and here reprinted by permission.] 



ent himself did not hire any of the libellants. 
to serve on board the schooner, at any rate- 
whatever, and that no one of them served 
thereon in pursuance of any contract for 
wages in that voyage. It was, however, in 
effect admitted that the libellants shipped on 
board the vessel, and also that they per- 
formed service on board as mariners and 
fishermen; but the respondent averred that 
they entered into a written agreement witn 
the master and the rest of the crew, as re- 
quired by the act of congress, to serve for 
shares of the fish to be caught, and that 
the whole service performed by them during 
the voyage was under that agreement, and 
that no other agreement was made by him 
with them, or by any person authorized to 
act for him. A special replication to so 
much of the answer as set up tne written 
agreement to serve for shares of the catch 
was filed by the libellants. First, they ue- 
nied that they ever entered into any written 
agreement upon the subject either wxch the 
master or the respondent, but averred tnat 
the only contract they made was an oral one 
to serve during the fishing season for th& 
wages specified in the libel. Second, they 
alleged that the written agreement, if any 
such was signed by them, was invalid, be-^ 
cause they were fraudulently induced to< 
sign the same without knowing the contents, 
or suspecting it was of a character to afCect 
their contract for wages. 

The decree in the district court was in fa- 
vor of the libellants for their wages, unaer- 
the oral contract set forth in the libel. [Case 
unreported.] 

So far as that decree related to two of the- 
libellants, an appeal was taken, and after- 
wards both sides took additional testimony 
by which it appeared that the master took 
charge of the vessel upon the condition that 
he should be permitted to hire the crew for- 
the voyage, and his testimony contained the 
declaration that he employed the libellants- 
and agreed to allow them the wages set 
forth in the libel. They were actually on 
board the vessel seven or eight days, dur- 
ing the period she was fitting for the voy- 
age. When the men arrived at Marblehead, 
the respondent requested to see them, and 
on their being pointed out to him, he com- 
plained because the master had not pro- 
cured more able-bodied men, and said hfr 
hoped he had not agreed to give them too 
much money. 

C. G. Thomas, for libellants. 

As to implied authority of the master to. 
hire the men when no airection is given, see 
Baker v. Corey, 19 Pick. 496; Curt. Merch. 
Seam. pp. 15-18, §§ 3172, 3336. 

R. T. Paine, Jr., for respondent. 

The skipper of a fishing-vessel has no im- 
plied authority to hire fishermen on wages. 
3 Stat. 2; Baker v. Corey, 19 Pick. 498. Tbe- 
evidence is positive, uncontradicted, and ad- 
mitted by libellants that after their parol 
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bargain for wages, these two libellants sign- 
ed tlie written fishing-agreement, to go on 
shares. This merged the previous parol bar- 
gain. The libellants can onlj' escape from 
tliis written agreement by proving fraud. 
The burden of proof is on them, the libel- 
lants, to prove the six elements of fraud 
which would be a valid defence to the writ- 
ing, namely: 1. False and fraudulent rep- 
resentations. 2. By respondent. 3. To libel- 
lants. 4, As to contents and purpose of the 
writing. 5. To induce them to sign it. 6. 
That they were thereby induced. There was 
no unusual clause in this agreement. An un- 
usual clause in a shipping-paper must be 
read to the seamen. Heard v. Rogers [Case 
No. 6,298]. The shares clause is the only 
impoi*tant one in this case, and being pre- 
scribed by 3 Stat. 2, every man is presumed 
to know the law. 

CLIFFORD, Circuit Justice. Taken as a 
whole, the testimony shows that the libel- 
lants were shipped by the master, and that 
he contracted to give them respectively the 
wages specified in the libel, and that the 
oral contract was never modified or varied 
in any respect whatever. Express authority 
to hire the crew upon wages was fully prov- 
ed by the master, and the circumstances at- 
tending their employment, and the conduct 
and declarations of the respondent on their 
arrival at Marblehead, were of a character 
to satisfy the court that the master's account 
of the transaction is correct, without advert- 
ing to the subseauent conduct of the re- 
spondent, which in many respects goes very 
far to confirm that view of the ease. The 
proof of express authority having been ex- 
hibited, it is unnecessary to consider the 
second proposition submitted by the respond- 
ent, which was that the master had no im- 
plied authority to make siien a contract. 
But it is insisted by the respondent that the 
oral contract of the libellants, if made as 
alleged, was merged in a subsequent wriv"- 
ten contract, wherein the libellants agreed 
to serve during the fishing season for shares 
of the fish to be caught, in the proportions 
specified in the written agreement. That 
proposition is based ur>on the fact that the 
libellants at the request of the master signed 
such an agreement three or four days before 
the schooner departed on her voyage. She 
sailed on the 25th of April, 1861, which was 
some sev^en or eight days after the libellants 
had arrived at Marblehead, and entered up- 
on the performance of the oral contract un- 
der which they agreed to ship for the voy- 
age. Three or four days before the vessel 
sailed, the master, as he stated, told the 
crew, including the libellants, that he want- 
ed them to sign the fishing-agreement or 
paper wliich he exhibited to them, and he 
and eveiT one of the crew signed it. Re- 
curring to the paper, it will be seen that it 
corresponds in all respects with the form of 
the fishing-agreement usually adopted where 



the master and crew are shipped to serve for 
shares of the fish caught during the season 
or voyage; but the instrument was never 
read to them, and the facts and circumstan- 
ces show to the entire satisfaction of the 
court that the paper was never executed and 
delivex'ed as an agreement to determine and 
control the wages either of the master or tlie 
crew. Circumstances strongly indicate that 
it was executed in connection with some pur- 
pose, contingent or otherwise, to perpetiute 
a fraud upon the government, but the evi- 
dence fails to disclose any grounds to con- 
elude that the libellants or any of the crew 
were parties to any such fraudulent pur- 
pose. They appear to have acted heedless- 
ly in signing the paper, but without any 
knowledge of its contents, and without the 
slightest suspicion that it had any relation to 
their contract. They made no inquiries in 
regard to the paper, and no explanations 
were given, and the whole case shows that 
the paper was not executed or intended by 
either party as one to show the terms of 
the contract of shipment, and was never de- 
livered as such by the libellants, or received 
as such by the respondent. To hold other- 
wise would be to sanction a fraud upon the 
libellants, and to impute a fraudulent pur- 
pose to the respondent not warmnted by any 
evidence in the case. He well knew that 
the libellants had been shipped upon wages, 
and he also knew that they so understood 
the contract, and there is no just ground to 
believe that he caused the paper to be sigue<i 
with any view to discharge or modify the 
contract. 

The decree of the district court is therefore 
atBrmed with costs. 



Case KTo. 13,686. 

SWEENEY V. COFFIN. 

[1 Dili. 73; 1 3 Am. Law T. Rep. U. S. Ots. 18; 
3 West. Jur. 333.] 

Circuit Court, E. D. Missouri. 1870. 

Eemovai- of Causes — Petition— Affidavit— Ar- 

PEARANTF. 

1. Under the provisions of the judiciary act of 
1789 [1 Stat. 73], where application is made to 
remove a cause from the state court to tho 
United States circuit court on account of the 
citizenship of the parties, it is not necessary that 
the petition filed for that purpose should be veri- 
fied by affidavit. The filing of the petition for 
removal is a sufficient aTjpearance to the suit to 
give the court jurisdiction of the person ; and the 
question as to citizensliip of the parties can be 
raised in the United States court. If the party 
fail to file a petition for removal at the time of 
entering his appearance, he will be precluded 
from doing so at any subsequent stage of the 
proceedings. 
[Cited in Moynahau v. Wilson, Case No. 9,897; 
Small V. Montgomery, 17 Fed. 865; Ro- 
maine v. Union Ins. Co., 28 Fed. 631, 638; 
Tallman v. Baltimore & O. R. Co.. 45 Fed. 
158; Reif snider v. American Imp. Pub. Co., 
Id. 434; Ahlhauser v. Butler, 50 Fed, 706; 

1 [Reported by Hon. .Tohn F. Dillon. Circuit" 
Judge, and here reprinted by. permission.] 
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Morris t. Graham, 51 Fed. 53. Gited iu 
brief in American Wooden-AVare Co. v. 
Stern, 63 Fed. G77. Cited in Wabasli West- 
ern Ry. V. Brow, 13 C. O- A. 222, 65 Fed. 
947: Goldey v. Morning News of New Ha- 
ven, 15 Sup. Ct. 563.] 
[Cited in Farmer v. Nationdl Life Ass'n of 

Hartford. 138 N. Y. 271, 33 N. E. 1,075.] 
2. Under the subsequent acts of 1833 [4 Stat. 
632], March 3, 1863 [12 Stat. 755], July 27, 
1SG6 [14 Stat. 306], March 2, 1867 [14 Stat. 
558], the petitions for removal must be verified 
by affidavit. Per Treat, District Judge, arguen- 
do. 
[Cited in Allen v. Ryerson, Case No. 235.] 

Before TREAT and KREKEL, District 
Judges. 

TREAT, District Judge. This is a suit 
originally brought in the state circuit court 
for Butler county, returnable at the March 
term thereof. 

At the return term, the defendant, by at- 
torney, filed a petition for the removal of the 
cause to the United States circuit court, on 
the ground that the amount in dispute ex- 
ceeded §500, and that the defendant is a cit- 
izen of Pennsylvania, and the plaintiff a 
citizen of Missouri. The necessary bond 
was given, but objection was made by plain- 
tifE's attorney to the desired removal, on the 
ground of insufficient affidavit, etc. This 
objection was overruled by the state court, 
and a bill of exceptions filed. 

The pending motion is to remand said 
cause to said state court, on the ground that 
the same was improvidently removed here. 
The ground of the motion is not specific, and 
the court has examined the transcript to as- 
certain if any irregularity exists. The ob- 
jection presented to the state court was that 
the affidavit to the petition was sworn to by 
Au attorney, and not by the defendant him- 
self, and that it failed to allege that defend- 
ant could not have a fair trial. 

The act of September 24, 1780, § 12 (1 Stat, 
79j, does not I'equire any affidavit to the pe- 
tition. True, Conkling in his Treatise refers 
to a notice of the application and to an affi- 
davit, a practice "which may be advisable, 
and which may obtain in some circuits; but 
the statute of 1789 has no such requirements. 
That statute says "the defendant shall, at 
the time of entering his appearance at such 
state court, file a petition for the removal,*' 
etc., and offer good and sufficient surety, etc., 
whereupon it shall be the duty of the state 
court to accept the surety and proceed no 
further in the cause, etc. 

In several adjudications the question has 
arisen, how the amount of the matter in dis- 
pute is to be determined, as the statute says 
if the same "shall appear to the satisfaction 
of the court to exceed ?500, exclusive of 
costs." That question may be considered au- 
thoritatively settled, viz: it is the amount 
claimed in the declaration. 

The court can find no authority in that stat- 
ute, nor in published decisions based there- 
on, requiring the petition for removal to bo 



sworn to, although such seems to have been 
the general practice. 

In the case under consideration, there was 
in the state court no formal "appearance," 
as such, entered. When the act of 1789 was 
passed, the first formal step in a cause, so far 
as the defendant was concerned, was his ap- 
pearance. That appearance may have been 
voluntary, or by entity after service of a capias 
where bail was required, etc.; but still a 
formal entry of his appearance was made of 
record. Such practice has, to a large extent, 
disappeared thi*oughout the United States, 
because service on a defendant to appear is 
held to answer all the requirements of an ac- 
tual appearance, so as to conclude him by the 
subsequent proceedings. In personal ac- 
tions not criminal, as a general rule, he could 
appear by attorney; and as a matter of fact, 
as well as of law, he was considered as pres- 
ent, through his attorney. Hence, if in 1789, 
a party to a suit could appear by attoi'ney in 
civil causes like the present, for the pur- 
pose of pleading, etc., why not for the for- 
mal entry of appearance to the original com^ 
plaint? 

But in this case there was no such formal 
entry by or through any one; but the first 
step on the part of the defendant was the fil- 
ing of the petition, by his attorney, for the 
removal of the cause to this court. Is the 
appearance of a defendant petitioning for a 
removal, an entry of his appearance in the 
state court, within the meaning of the act 
of 1789? Although no express decision in a 
United States court has been found, and al- 
though state courts difEer largely as to what 
makes an appearance in causes before them, 
and whether appearances by attorneys are 
conclusive or prima facie merely; j^et there 
are general reasons governing the removal 
of causes from state to United States courts, 
which enable this court to reach a satisfac- 
tory conclusion on the point presented. 

When the jurisdiction of a United States 
court is dependent on the citizenship of the 
parties under the constitution and acts of 
congress, if the suit be originally brought in 
the United States court, personal service is 
necessary, unless there is a voluntary ap- 
pearance. Toland v. Sprague, 12 Pet. [37 U. 
S.] 300. If thi.s suit had been brought orig- 
inally in this court against the defendant, 
service or appearance would have been nec- 
essary for further proceedings. Although in 
state courts constructive service is sufficient, 
it is not so in a United States court, and 
hence tlie necessity of a voluntary appear- 
ance or of actual service. But as appear- 
ance by attorney was and is admissible in 
this class of actions, where no capias or bail 
is required, this court holds that the filing 
of the petition for removal is the entry of 
an appearance within the meaning of the 
statute. Indirectly the reasons for such a 
rule were given by the supreme court, not 
only in Toland v. Sprague, supra, but also tn 
several other cases. By constructive service 
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in the state court it could have proceeded 
to Judgment; but to prevent such action de- 
fendant availed himself of his right of re- 
moval, and is precluded from denying the 
status he has assumed. If the defendant de- 
nies that status, he can raise the jurisdic- 
tional question in the United States court 
The defendant is therefore held to have ap- 
peared in the state court and to he hound by 
his action there. 

There seems to be some confusion about 
removals from state courts to United States 
courts, arising under the several recent stat- 
utes. By the act ol 1789, inasmuch as both 
state and United States courts have concur- 
rent jurisdiction in many cases, the defend- 
ant had his right of election, by conforming 
to its provisions. If he appeared in the state 
court and pleaded, he was held to the juris- 
diction to which he had submitted. He 
made an issue there, for that tribunal to dis- 
pose of— an issue on the merits in a court of 
general jurisdiction. Hence, by that act he 
must file his petition for removal at the time 
of entry of his appearance and before plea 
put in. That is the first time at which he 
could make known his election of the tri- 
bunal to pass upon his rights. 

By the act of 1S33, generally known as the 
"Force Bill," and by the act of March 3, 
1863 (12 Stat. 756, § 6), also by the various 
subsequent acts to be found in 14 Stat. 172, 
306, 558; 15 Stat. 227, 267,— the right of re- 
moval in cases where ofiieers of the United 
States are concerned, or where acts are done 
under authority or color of authority of the 
United States, is fully provided for and reg- 
ulated. But none of those acts affect the 
case under consideration. The act of 1863 
requires in the cases for which it provides, 
an affidavit to the petition for removal, said 
petition to be filed at the time of entering ap- 
pearance, and it allows appeals after final 
judgment from a state court to a United 
States circuit court. That act, however, is 
confined to the class of cases it enumerates. 
Similar remarks apply to several of the other 
acts of congress cited. In some, special 
modes of proceeding are required, such as 
petitions, affidavits, certificates of counsel, 
bonds, etc., and are mostly in reference to 
United States officers, or those acting under 
the laws of the United States, when their 
action in respect to such official proceedings, 
orby supposed authority of the United States, 
is called in question. So there are statutes 
in reference to the rights and duties of com- 
mon carriers where interrupted by military 
or rebel violence. Those, however, are pe- 
culiar to the cases there enumerated, and 
make no special provisions therefor. 

Private parties, not affected by official ac- 
tion, or United States laws, were required 
by the act of 1789, to petition for removal 
when they first appeared in a state court, or 
they were held to have waived their right of 
ejection to trial elsewhere. The exception to 
that rule is made, first, by act of July 27, 



1866 (14 Stat. 806). Where all the parties, 
plaintiff or defendant, are not of the same 
state, certain privileges are granted to them, 
thus obviating the difficulties arisuig from 
decisions of the United States supreme court 
on that poinh under the act of 1789. Second, 
by the act of March 2, 1807 (14 Stat. 558), 
in which the citizen of another state than 
that in which suit is brought may, if the 
other party be a citizen of the state, file an 
affidavit, whether he be plaintiff or defend- 
ant, stating that he has reason to, and does, 
believe that, from prejudice or local influ- 
ence he will not be able to obtain justice in 
such state covui:, and then on his petition 
for removal may have the same removed "at 
any time before the final hearing or trial of 
the suit," by giving good and sufficient sure- 
ty, &c. 

The distinctions are clear and important. 
If their cause of removal is based merely on 
citizenship of the parties, the .ipplication 
must be made at the time of appearance in 
the state court, by the defendant, and no 
affidavit is required. If the objection be 
prejudice or local influence, endangering a 
fair trial, the application may be made by 
either plaintiff or defendant, at any time be- 
fore final hearing or trial, but must be sup- 
ported by affidavit. 

The act of July 27, 1868 [15 Stat. 226], re- 
lates to corporatiojis organized under the 
laws of the United States, permitting them 
to flle a petition for removal, verified by 
oath, "either before or after issue joined." 

The foregoing reference to the various acts 
of congi'ess is sufficient to indicate that as 
this case occurs solely under the act of 1789, 
the defendant was required at the time of 
first appearing in the state court only to file 
his petition for removal, alleging his citizen- 
ship (as he did) and averring the amount in 
controversy to exceed §500, exclusive of 
costs. No oath was required, nor technical 
entry of appearance, for his appearance by 
said petition was sufficient under the statute. 

If he had appeared after pleading, the pe- 
tition and affidavit would have had to show 
prejudice or adverse local influence endan- 
gering a fair trial. 

[It is difficult to decide whether this case 
as brought in the state court was an action 
at law or suit in equity, or both combined. 
In equity a general money judgment and a 
decree in equity cannot be had in one pro- 
ceeding,— that is, general judgment against 
the defendant for money due on a mortgage 
debt, and a decree of foreclosure. Noonan 
V. Lee. 2 Black [67 U. S.] 499. Nor can a 
suit at law in the state court be transferred 
in the United States court, after removal, 
into a suit in equity, or vice versa. Thomp- 
son v. Railroad Cos., 6 Wall. [73 U. S.] 134. 
Motion to remand overruled.] 2 

. Construction of Acts July 27, 1866. and March 
2, 1867. See Sands v. Smith [Case No. 12,305]. 

2 [From 3 Am. Law T. Rep. U. S. Cts. 18.] 
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Case No, 13,687. 

The SWEEPSTAKES. 

[1 Brown, Adm. 509.] i 

District Court, E. D. Michigan. Sept., 1874. 

^OLLisios— Tog asd Tow— Division and Obdeb 
OF Tow — Fastesisg of Line. 

1. A request by the masters of a tow to divide 
the vessels composing it, and take them separ- 
ately through a narrow channel, would not 
create an obligation on the part of the tug to do 
;so. It is the duty of the master of the tug to 
make up the tow, and he is entitled to exercise 
"his judgment in that regard. 

[Cited in Orhanovich v. The America, 4 Fed. 
340.] 

2. In arranging the order of vessels in tow, 
regard should be had to dangers incident to any 
portion of the route covered by the undertaking, 
And in passing through the channel of St. Clair 
flats the vessel of heaviest draft should be placed 
last 

[Cited in Orhanovich v. The America, 4 Fed. 
340.] 

3. The rule of the supervising inspectors re- 
•quiring ascending vessels to stop before enter- 
ing narrow channels, and wait till a descending 
vessel has passed through, does not apply to the 
lakes and their connecting waters. 

4. In the absence of usage or positive law, it 
is not a fault for a tow to enter the channel of 
St. Clair flats while another tow is coming 
tiirough in an opposite direction. 

5. It is the duty of the tug to see that the tow- 
line is securely fastened, so as to hold in all 
emergeniies likely to happen, ordinary or ex- 
traordinary, and the fact it does not so hold is 
the best evidence the duty is not performed. 

6. Tugs are prima facie responsible in all cases 
for damages resulting from the slipping of the 
nine. 

[Cited in Bust v. Cornell Steam-Boat Co., 24 
Fed. 190.] 

On libel for towage and cross-libel for col- 
lision. 

H. Norton Strong, owner of the tug Sweep- 
stakes, since deceased, libeled the schoon- 
•ers Dobbin and Atmosphere, in separate 
suits, for towage services in the sum of $109 
in the case of the Dobbin, and §81 in the 
•case of the Atmosphere. The services were 
for towing the schooners as alleged in the 
same tow and in company with a third ves- 
sel, the schooner Couch, on the 14th and 
15th days of October, 1872, from Lake Erie 
to Lake Huron. Thereupon Frank Perew, 
-owner of the Dobbin, and Valentine Fries 
and Malcolm Stalker, owners of the Atmos- 
phere, respectively put in their answers and 
filed cross-libels against the tug. By their 
.answers and cross-libels they admitted the 
undertaking on the part of the tug, and the 
prices agreed on, as alleged, but charged 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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fault and negligence on the part of the tug, 
and the conseanent grounding of the head 
vessel in the tow in the channel on St. Clair 
flats, by which the vessels were caused to 
collide with each other, resulting in damages 
to the Dobbin in the sum of 58,000. and to 
the Atmosphere in the sum of $2,100, as 
claimed. 

The cross-libels charged the tug with the 
following specified faults: (1) That she did 
not divide tlte tow and take the two schoon- 
ers though the channel separately from the 
Couch, as her master was requested to do 
by the masters of those schooners. (2) That 
she did not arrange the tow so as to have 
the lightest draft vessel first. (3) That she 
did not stop and wait at the lower end of 
the channel for a descending tow to pass 
through. (4) That she did not properly and 
securely fasten her end of the tow line, but 
negligently permitted it to slip off. 

Libellant Strong having died pending the 
litigation, his executor, Thomas Pitts, was 
admitted to prosecute the suits. Both suits 
and the cross-libels were heard together, 
and upon the same proofs. 

F. H. Canfield and G. V.' N. Lothrop. for 
the tug. 

W. A. Moore and H. B. Brown, for the 
schooners. 

LONGYEAR, District Judge. 1. As to the 
first charge of fault, in not dividing the tow, 
I am aware of no positive rule upon this 
subject, and no general duty in this regard, 
growing out of usage or otherwise, was 
shown, nor is it Ijelieved to exist. Whether 
it was a duty or not, therefore, depended, as 
it must depend in all cases, upon the special 
circumstances of the case in hand. A re- 
quest on the part of the vessels comprising 
the tow would not of itself create a duty. 
The tug master was as much entitled to his 
opinion, as to the necessity, as were the 
vessel masters to theirs— in fact more so, 
because it was his right to say how the 
tow should be made up and taken through. 
Whether his decision was right or wrong, 
and if wrong, a culpable fault, depended up- 
on the appearances when it was made, and 
not by what happened afterwards, unless 
what so happened might and ought to have 
been anticipated, and was in fact the result 
of taking the three vessels through togeth- 
er. But it nowhere appears that the ground- 
ing of the Couch ' was caused by there be- 
ing three vessels in the tow instead of only 
two. Non constat, the same thing might 
have occurred if the Dobbin and Atmos- 
phere has been taken through without the 
Couch, as requested. The first allegation of 
fault is therefore not sustained. 

2. As to the arrangement of the vessels in 
tow witb reference to their difference in 
draft The case of The Zouave [Case No. 
18,221], decided in this court by my learned 
predecessor, the late Judge Wilkins, was, 
in its- facts and incidents, almost identical 
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with the present case in regard to the point 
now under cousidei-ation. In that case it 
was lield that it was not good seamanship, 
and was a fault for the tug master to so 
arrange his tow, in towing over the St. Glair 
flats, as to have the vessel of heaviest draft 
first in the tow. Tlae only difference be- 
tween that case and this is, that then the 
tow was going down, and here it was go- 
ing up. No distinction, however, is noted 
on that account, neither do I presume that 
any exists in principle. It is true, in com- 
ing down, the cun-eut would add so much 
to the velocity and momentum of the vessels, 
and make it more difficult for those in the 
rear to steer clear of those forward of them, 
and to strike harder and do more damage in 
case of a grounding and collision. But the 
difference is not radical — it is only in degree. 
The current is veiT weak there, not exceed- 
ing two or two and a half miles per hour, 
and not suflicient to overcome the momen- 
tum of vessels moving against it in a tow 
at an ordinary and allowahle rate of speed, 
so as to prevent a collision by the rear ves- 
sels in ease of the grounding of any of the 
forward ones, especially so when, as in the 
present case, there was a brisk wind direct- 
ly up the channel, or very nearly so. At all 
events, the current did not stop the rear 
vessels in the present case in time to pre- 
vent a collision and serious damage. In the 
pi-esent case the vessel of greatest draft, 
the Dobbin, was placed second in the tow; 
the next heaviest, the Couch, first, and the 
lightest, the Atmosphere, last. But the 
Couch alone grounded, and the arrangement 
of the vessels in the tow being proper as be- 
tween her and the Dobbin, nothing can be 
claimed under this charge of fault on ac- 
count of damage done the Dobbin by her 
i-unning into the Couch. But the arrange- 
ment was not a perfect one as between the 
Couch and the Atmosphere, the former be- 
ing of the greater draft, and being placed 
forward of the latter in the tow. Therefore, 
as far as the Atmosphere was concerned, 
the tug committed a fault in this respect, 
which, on the authority of The Zouave, su- 
pra, — to the reasoning and conclusion of 
which I agree,— would make the tug liable, 
so far as concerns the damage done to both 
the Dobbin and the Atmosphere, by the lat- 
ter running into the former, unless the At- 
mosphere could have avoided the Dobbin, 
of which, however, I believe there is no pre- 
tense. Tugs have the right to direct how 
their tow shall be made up. In all cases. In 
aiTanging the order of the vessels in the 
tow, the tow should be made up witli ref- 
erence to dangers incident to any portion of 
the route covered by the undertaking. Here 
the St Clair fiats were so covered, and the tow 
should have been made up with the same 
care in this regard as if the undertsiking 
covered that portion of the route only; or, 
at least, if not so made up originally, it 
should have been changed to meet the case 



when the flats were reached. The channel 
on St. Clair flats is quite narrow and some- 
what crooked — ^vessels do sometimes ground 
there. There is, to say the least, a liability 
to gix)und or risk of grounding there; and 
that is suflicient to impose the duty now 
under consideration. That vessels usually 
or frequently ground there was not neces- 
sary to be shown. The second allegation of 
fault is therefore sustained. 

3. In not waiting for the downward tow 
to pass through before entering the channel. 
The rule of the supervising inspectors, i-e- 
quiring that when two vessels are about to 
enter a narrow channel at the same time, 
the ascending vessel shall be stopped below 
such channel until the descending vessel 
shall have passed through it, etc., has no 
application ex propiio vigore to the lakes and 
their connecting waters, and therefore not 
to the present case, as was contended. It 
applies only to the rivers flowing into the 
Gulf of ^lexico and their tributaries (see 
Rules of June 12, 1871, "For Western Riv- 
ers"; also, caption to "Pilot Rules for 
Lakes and Seaboard," of June 10, 1871). No 
such rule, I believe, exists by virtue of any 
positive law or regulation, or by the deci- 
sions of courts, in regard to the lakes and 
their connecting waters; no good reason is 
apparent, however, why, on principle, it 
should not apply as well to naiTow channels, 
of which there are many connecting the 
lakes, and through which the path of a vast 
navigation lies, as to "Western rivers. How- 
ever, in the absence of positive law and of 
any common usage to support it, I do not 
conceive that the court can lay down any 
general rule upon the subject. Each case 
must be governed by its own peculiar cir- 
cumstances. Certainly no court would hold 
a tug blameless that should recklessly, 
whether ascending or descending, lead a tow 
into a narrow channel, like that on the St. 
Clair flats, when crowded with vessels mov- 
ing in an opposite direction. But I think tlie 
court would hardly be justified in applying 
such a mle to even an ascending tug, when, 
as in this case, another tug was about en- 
tering or even had entered the channel from 
the opposite direction with a single vessel 
in tow. It would be contrary to common 
usage to require a tug to wait under such 
circumstances; neither is it hazardous to any 
considerable extent for tugs with even more 
than one vessel in tow, if pi'Operly arranged 
and properly managed by all concerned, to 
attempt to pass each other in that channel, 
nor is it so deemed by competent navigators. 
The third charge of fault is, therefore, not 
sustained. 

4. In not properly fastening the tow line. 
If the charges of fault were to be determined 
solely by the expert testimony as to the 
mode of fastening adopted, it would have to 
be decided that the line was properly fasten- 
ed, as far as the mode of fastening is con- 
cerned. But the question raised goes be- 
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yond the mere mode of fastening. Conced- 
ing the mode to have been correct, the real 
question is, was it properly and securely 
fastened according to that mode? Undoubt- 
edly it .was the duty of the tug to see that 
the line was securely fastened, no matter 
what mode of fastening was adopted, and 
so as to hold in all emergencies likely to hap- 
pen, whether ordinary or extraordinary; and 
the fact that it did not so hold is the best 
evidence that the duty was not performed. 
I know of no safe rule other than to hold 
tugs responsible prima facie in all cases, for 
injuries resvdting from the tow line slipping 
or giving way from its fastening upon the 
tug. The expert testimony shows, and with- 
out it common sense teaches, that a tow 
line can be fastened so that it will not slip, 
smd therefore the above rule is not unrea- 
sonable. The Quickstep, 9 "Wall. [7G U. S.] 
G65; The Olive Baker [Case No. 10,489]. 
This view of the matter narrows the con- 
troversy upon this point down to the question 
whether the Couch grounded before the line 
slipped, or whether the line slipped first and 
the grounding was on that account; because, 
if tlie former, then the slipping of the line 
cannot be attributed as the cause of the dis- 
aster, although it may be evidence of a 
faulty fastening; but if the latter, then it 
may have been the direct cause, and the 
fact of slipping alone sufficient, unexplained, 
to hold the tug responsible for all the un- 
avoidable consequences of the grounding. 
As to this very material point, the testi- 
mony was conflicting. That of the officei*s. 
and men upon the tug, on the one side, and 
of those upon the Couch and the other ves- 
sels composing the tow, upon the other, were 
in direct and irreconcilable contradiction of 
each other. These extremes stand upon an 
equality as to interest, those upon each side 
being anxious and desirous, of coiu'se, to 
fasten the blame upon the other, and if there 
were no other testimony it would be exceed- 
ingly difficult to come to anything like a sat- 
isfactory conclusion.- But there was other 
testimony, and that must turn the scale. 
The officers and men upon the Lion and the 
Perew, the passing tug and tow, fully cor- 
roborated those upon the Couch, and the oth- 
er vessels composing the tow. Their witness- 
es had an opportunity of observing, equal at 
least to those upon the tug, and greater than 
those upon the Dobbin and the Atmosphere, 
and they had no interest to see things as 
they were not. Their testimony is therefore 
entitled to the greater weight. It must be 
borne in mind, also, that the officers and 
men upon the Couch were in a better situa- 
tion than any of the othei*s to know what oc- 
curred first, and therefore their testimony, 
aside from the question of interest, which as 
between them and those upon the tug is 
eqiial, is of greater weight. There is, there- 
fore, a preponderance of evidence that the 
line slipped before the Couch grounded, al- 
though I must confess it is not free from 



doubt. The only remaining question is 
whether the grounding of the Couch was in 
consequence of the slipping of the line. I 
think it quite evident from the position of 
the tow in the channel while passing the 
downward tow, and considering the great 
breadth; and flatness of bottom of tlJfe Couch, 
that she was "smelling" the bank and tend- 
ing toward it, notwithstanding the starboard 
helm, when the line slipped, and in the ab- 
sence of evidence to the contrary, I think 
it fair to assume that if the line had not 
slipped the tug would have overcome that 
tendency and prevented the grounding. The 
grounding of the Couch must, therefore, be 
held to have occurred in consequence of the 
slipping of the line, and the fourth charge 
of fault is sustained. The tug is, therefore, 
held in fault in two particulars: (1) In not 
so arranging the tow as to place the lightest 
draft vessel, the Atmosphere, first instead 
of last. (2) In permitting the line to slip. 
It is nowhere made to appear, neither is it 
claimed, that the Dobbin would have avoid- 
ed the Couch, or the Atmosphere the Dobbin 
after the Couch had grounded. The tug 
must, therefore, be held liable for the dam- 
ages caused by the collision. 

5. As to the tug's claim for towage services. 
The contract was to tow to Lake Huron. 
She towed the Dobbin to Port Huron, near 
the entrance to the lake. Here the Dobbin 
was obliged to stop and lay up for repairs. 
Oi'dinarily a contract to tow to Lake Huron 
would require that the tow should be taken 
into the watei-s of the lake; but, under the 
circumstances of this case it must he held 
that the contract was substantially perform- 
ed. The wind being favorable, the Atmos- 
phere sailed up from the flats or a little 
above, but the tug was ready and willing to 
tow her up, if the Atmosphere had seen fit 
to avail herself of the tug's services. The 
Atmosphere can therefore claim no exemp- 
tion from paying the full amount of the con- 
tract price. The tug must, therefore, be al- 
lowed the contract price for towing in each 
case, viz. $109 against the Dobbin, and §81 
against the Atmosphere, to be offset against 
the damages sustained by each. Decrees ac- 
cordingly. 
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In re SWEET et al. 
[9 N. B. E. 48; 21 Pittsb. Leg. T. 82.] i 
District Court, E. D. Michigan. 1874. 

Bankruptcy— AssiGNKE's Accoust— AbXTios eer's 
Chakgbs — Necessity for Services 
OF Auctioneer. 
The law contemplates that the assignee him- 
self shall sell the property of the bankrupt. 
"Where an auctioneer is employed the assignee 
must show affirmatively the necessity for such 
employment, or the auctioneer's charges will not 
be allowed him by the com't in his final account. 

1 [Reprinted from 9 N. B. R. 48, by permis- 
sion. 21 Pittsb. Leg. J. 82, contains only par- 
tial report.] 
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On exceptions to assignee's final account, 
filed by the register, Hovey K. Clarke, jEsq. 

LONGYEAK, District Judge. In regard 
to the employment of an auctioneer, I en- 
tirely agree with the learned judge of the 
Wester:^ district of Texas in Re Pegues 
[Case No. 10,907], where he says: "the law 
■contemplates that the assignee shall himself 
sell the property of the estate. There may 
be cases in which it would be proper to 
employ an auctioneer, but the necessity for 
so doing should be first shown to the court, 
and leave obtained." At all events, the as- 
signee having taken the responsibility upon 
himself to employ an auctioneer he must 
now make the necessity of such aid, and the 
reasonableness of the amount paid therefor, 
to appear, before he can have that charge 
■allowed. 
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Case No, 13,689. 

SWBETSER V. HELMS et al. 

[2 Ban. & A. 263; i 10 O. G. 4.] 

■Circuit Court, D Massachusetts. April 4, 1870. 

Patents— IsFRiSGEMEXT — Combixatjos — Use op 
Pakt. 

The patents of the complainant, alleged to be 
infringed, were for machines for polishing the 
edges of the heels and soles of boots and shoes, 
in which machines there was a combination of 
certain mechanism for holding the sole or heel 
■or both to be polished, with the mechanism of the 
polishing-tool, so that the surface to be polished 
and the polishing-tool were brought into prop- 
er relations with each other. The defendants' 
machine dispensed with the shoe-holding mech- 
anism, and used only the polishing-tool and its 
mechanism, the operator holding the surface to 
be polished in proper relations to the tool: Held, 
no infringement. 

[Cited in Dodge v. Fearey, 8 Fed. 329.] 

[This was a bill in equity by David H. 
SAveetser, trustee, against Charles H. 
Helms and others.] 

Thomas L. Livermore, for complainant. 
James E. Maynadier, for defendants. 

SHEPLEY, Circuit Judge. The bill in 
this case charges infringements of three pat- 
ents—one to Elias S. Ingalls, dated May 8, 
1860 (No. 28,181), for "improvements in ma- 
■chines for burnishing the edge of the sole 
and heel of boots and shoes," one to Ben- 
jamin Q. Budding, dated August 18, 1863 
(No. 39,540), for "improved heel-polishing ma- 
chine," and one to Benjamin Q. Budding, 
dated May 3, 1864 (No. 42,555), for "Im- 
proved machine for polishing the heels of 
boots and shoes." These patents all relate 
to a class of machines for polishing the 
edges of the heels and soles of boots and 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



shoes, in which there is a combination of 
certain mechanism for holding the sole or 
heel or both to be polished with the mechan- 
ism of the polishing-tool, under such condi- 
tions of mechanical combination that either 
the holding mechanism, with the material 
held, can be so moved as to bring the sur- 
face to be polished in proper relations to 
the polishing-tool, or the polishing tool can 
be so operated as to bring it into proper re- 
lations with the surface to be polished of 
the material held by the holding mechanism. 

The Helms machine, alleged to be an in- 
fringement, differs from these machines in 
this essential feature. There is no attempt 
in the Helms machine to so combine a shoe- 
holding mechanism with the polishing-tool 
and its mechanism that the two will operate 
properly together. On the contrary, in the 
Helms machine the shoe-holding mechanism 
is dispensed with, and the operator puts 
the shoe into proper relations with the pol- 
ishing-tool, and holds and keeps and guides 
it there, by and with his own muscular 
strength and will. There is no shoe-holding 
mechanism which is made to travel in a 
fixed path in relation to the polishing-tool, 
nor any polishing tool made to travel in any 
fixed path in combination with or in any 
relation to a shoe-holding mechanism. 

This i-adical difference between the two 
classes of machines is fatal to the claim of 
infringement, and renders unnecessary a 
consideration of the other questions pre- 
sented at the argument of the case. Bill 
dismissed. 

[For another ease involving this patent, see 
Dodge V. Feary, 8 Fed. 329.] 
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SWETT et al v. BLACK et al. 

[1 Spr. 574.] 1 

District Court, D. Massachusetts. June, 1801. 

Parties — Assignee — Admiralty — Witness — Com- 
petency— Interest— Effect OP Be- 
cree — Affreightment. 

1. An assignee of a chose in action may sue 
in his own name, in the admiralty. 

[Cited in The Norfolk, Case No. 10,297: The 
Sarah J. Weed, Id. 12,350.] 

2. And this is so, if the assignment be only of 
a part of the entire right; or, at least, the re- 
spondents cannot object, on that ground, if the 
whole right be represented by the libellants. 

3. In a suit by the owners of a vessel against 
the shippers of a cargo, for freight, where the 
defence is, that the cargo was never delivered to 
the consignee, the master, although interested, is 
a competent witness. 

4. The decree, in such ease, would not be evi- 
dence for or against the master, in a future suit 
against him by the shippers, it appearing that, if 
the cargo was not delivered, it was owing to his 
own default. 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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5, The master having been a part owner of the 
vessel, when the contract of affreightment was 
made, and the voyage performed, and having 
afterwards assigned all his right and interest, 
and not being a party to the suit, the decree, in 
this case, would not be evidence for or against 
him, in a future suit, by the shippers, against 
him as part owner, it appearing that, if the 
cai'go was not delivered, it was owing to his own 
default. 

This was a libel in personam, in aamiralty, 
promoted by the owners of the brig Edin- 
burgh, to recover freight for a cargo of 
lumber, transported from Boston to Califor- 
nia. The libel alleged a shipment by the 
respondents, and a delivery by the master, 
to the consignee and agent of the respond- 
ents, at Sacramento City. The answer Set 
up the defence that the respondents were 
not parties to the contract, and if parties, 
not liable, because the master had failed 
■to deliver the cargo. At the hearing, the 
deposition of the master was offered in evi- 
dence for the libellants. It appeared by his 
deposition, that the deponent was a part 
owner of the vessel, with the libellants, at 
the time the contract was made, and until 
a,fter the vessel returned to Boston, and 
that he had conveyed" his interest in the ves- 
sel aiid in this claim to James A. Swett, 
one of the other owners, before this suit 
was brought. As master, he was sailing the 
vessel on wages. 

Sidney Bartlett and David Thaxter, for 
respondents. 

(1) The deponent is a necessary party libel- 
lant, being one of the contracting parties, and 
owner of this claim, when it became due. 
At common law, a claim of this sort, be- 
ing a chose in action, cannot be sued in the 
name of the assignee. It is not negotiable, 
■either by statute or by the custom of mer- 
-chants. It is incumbent on the libellants 
to show affirmatively, that a different prac- 
tice obtains in. the admiralty. There is no 
statute of the United States, or rule of the 
<;ourt, allowing it; and it is believed that 
no instance can be found in the reports of 
the English admiralty, to which we owe our 
rules of practice. It is also a right of the 
respondents to have the oriy^inal contracting 
parties made pailies to the record, with ref- 
-erence to rights of set-off, or recoupment, 
and equities. But if the assignee of an en- 
tire claim can sue it in his own name, It is 
not in the power of a part owner of a claim 
to introduce a new part owner. 

(2) The deponent is disqualified, as a wit- 
ness, by reason of interest. He is inter- 
■ested, first as master, and second, as part 
owner. The point to which he is to testify 
is the due performance of the contract. 
First. As master, he is liable over to the 
libellants, in case he failed to perform the 
contract, and consequently has an interest 
to procure a decree in their favor. Second. 
As master, he is by the law merchant, liable 
to the respondents for a non-delivery of the 
cargo, as an original and independent con- 
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traeting party, by the bill of lading, and is 
interested to procure a decree establishing 
the fact that the contract was performed by 
him. Such a decree he could use as a bar, 
or in evidence, in his own defence, and, if 
not, he could use it as a defence of the own- 
ers, to avoid circuity; for if the shippers 
could recover of the master, and the master 
recover over of the owners, and the decree 
could not be used in either suit, it could not 
avail the parties' who obtained it. Third. 
As part owner, he could be sued by the ship- 
pers for non-delivery of the cargo, and could 
plead non-joinder of his co-owners; or, if 
not, and he were mulcted In damages, he 
could have a claim over for contribution. 
If, In this suit, the respondents succeed up- 
on the ground of non-delivery, then they 
clearly can sue the owners, including the wit- 
ness, for damages. If, however, the ques- 
tion of delivery is decided against them, then 
it would be a bar to any suit against the 
witness, as part owner, either because he 
could compel the joinder of the other co- 
owners, or call upon them for contribution, 
in either of which cases, the other co-ownei's 
would be compelled to litigate the same 
question twice, contrary to the policy of the' 
law. 

Richard H. Dana, Jr., for libellants. 

The assignee of a chose in action may sue 
in his own name, in the admiralty. The 
admiralty practice, in this respect, is de- 
rived from the Roman law. 2 Brown, Civ. 
& Adm. Law, 348; Betts, Adm. Prac. 11. 
In the United States, the civil law is the 
som'ce of admiralty practice, by statute. 
Act 1789, c. 21, § 2 (1 Stat 93). The rules and 
practice of the English admiralty courts 
are not a test either of the jurisdiction, 
powers or practice of the admiralty and 
maritime courts of the United States. Act 
1789, e. 21, § 2; Waring v. Clarke, 5 Ho\\^. 
[46 U. S.] 441; Nelson v. Leland, 22 How, 
[63 U. S.] 48; The Magnolia, 20 How. [61 
U. S.] 296; The Genesee Chief, 12 How. [53 
U. S.] 443; Pretz v. Bull, Id. 466. The 
history and gradual establishment of the 
right 'of the cessionary (assignee) of a de- 
mand, to sue It in his own name, is presented 
in the following summary: 

By the Roman law, an obligation, i. e., the 
legal relation arising from express or im- 
plied contract, (and, by that law, also ex 
delicto,) is Inti-ansferable. The increase of 
affairs, however, demanded transfers. The 
delegatio, by which, in place of the old, was 
substituted a new obligation, (a so-called 
novatio,) with the assignee as the creditor, 
was objectionable, especially as requiiing 
the co-operation of the debtor. Resort was 
had to. the relation of procuratorshlp. The 
Roman procurator ad agendum, (I. e., ad 
litem,) naid not stand in the same relation 
to the suit, as a modern attorney, or proctor. 
This resulted from the peculiar effect attrib- 
uted to the litis contestatio, (joining of is- 
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sue,) which also worked a novatio, a sub- 
stitution for the cause of action, of a new, 
a forensic obligation, (contract of record,) 
viz., to perform the judgment; and this 
bound only those who actually pleaded in 
propriil persona. At this point in the pro- 
ceedings, the procurator became, of course, 
dominus litis, and the judgment ran in his 
name, and belonged to him. This change 
of relation during the suit shows itself in 
the formula, or brief instruction, sent down 
by the praetor to the trial-judge, e. g.: "If 
it appear that the defendant owes Titius 
a thousand aurei, condemn him to pay the 
same to Msevius," (i. e. the procurator of 
Titius.) When the procurator was merely 
for the purposes of the litigation, the prin- 
cipal was secured by the legal obligation of 
the procurator to have the judgment applied 
to his benefit. When, however, a transfer 
of the claim itself was intended, this obliga- 
tion did not arise.— the procurator retained 
his judgment for his own benefit,— hence the 
name procurator in rem suam. for what, in 
later law, is called cessionarius, our assignee. 
But there was still an interval of insecurity 
for the procurator in rem suam, before the 
litis contestatio created a privity between 
him and the debtor, who might anticipate 
it by settlement with the creditor. This led 
to the denunciatio, or notice to the debtor, 
which prevented subsequ-^nt dealings to the 
prejudice of the assignee From this point, 
I follow more particularly Savigny, in his 
Obligationen-Recht, I. 244, &c., a work still 
in tlie course of publication, and thus the 
latest, as well as of the highest authority, 
among civilians. He says that where there 
was already an assignment of the claim, the 
necessity of obtaining, in addition, a manda- 
tum procuratoris, an express and regularly 
written authority to sue the claim, as pro- 
curator, was liable to many objections. It 
was, in any case, a circuitous formality, and 
might be very prejudicial to the assignee, 
if the assignor should prove recusant or 
dilatory, and require legal compulsion. And 
even after it was executed, it was liable to 
be voided by death, so that the assignee 
could no longer sue in the assignor's name; 
that it was, no doubt, the experience of 
these inconveniences that led to an obvious 
resource to simplify the proceedings. This 
was, that wherever there already existed a 
causa cessionis, such a relation, (e. g., by as- 
signment of a claim,) as Avould entitle one 
to demand the use of the remedy on it, he 
might bring the action immediately in his 
own name. This was a utilis actio, and the 
assignee sued therein no longer as procura- 
tor, but suo nomine, i. e., in the formula, 
(see above,) the statement of the claim, in- 
tentio, as well as the condemnatio, is in the 
name of the assignee; and this as the more 
advantageous, became the regular remedy. 
See (besides Savigny) Miihlenbruch's Ces- 
sion of Claims, p. 495 et seq.; 3 Vangerow's 
Lehrbuch der Pandekten, 104-107, 110-121; 
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2 Puchta's Cursus der Institutionen, 2GG ot 
seq.; Heffter's Civil Process, 82; 2 Mackel- 
dey's Komisches Recht,' § 333 et seq.; 2 
Goeschen's Civil Recht, 22 et seq.; Schwep- 
pe's Rom. Privat Recht, § 400. In one pas- 
sage, arguendo, Miihlenbrueh thinks that 
this change of form is probably not attrib- 
utable to the resort to the utilis; but the 
texts from the Corpus Juris, L. ult. (3. 
Quando Fiscus, &c., IV. 15, and L. IS, C- 
de Legat, VI. 37, which he endeavoi-s to ex- 
plain, seem irreconcilable with any other 
historical view than that of Savigny, and 
the other authorities. Subsequently, how- 
ever, Miihlenbrueh says (page 495): "In the 
suit against the debtor, the assignee is ti-eat- 
ed In every particular as the true paiiy to 
the action, both in respect to his rights as 
plaintiff, and to the pleas and counter-claims 
which the defendant has against any one • 
who sues in his own name, without refer- 
ence to the question, whether the cause of 
action were originally' his own, or derived 
from another." See also, page 196. 

On the point raised by the respondent, the 
result is the same. The forensic position of 
an assignee, with its consequences, is that 
of an ordinary plaintiff suing his own claim. 

As to the form of remedy: Utihs actio 
was the general name for any form of ac- 
tion when extended by analog^' beyond its 
original sphere. As the relations of Roman 
life gi-ew more complex, there grew up along- 
side of the simple rights of the old jus civile, 
and corresponding severally to them, equi- 
table rights and beneficial uses; to these the- 
praetor supplied remedies, by extending the 
action on the old right, bj a variation in 
the formula, to the corresponding new rela- 
tion. At first, a regular hearing, (causa 
cognita pro tribunali,) must precede the de- 
cree granting a utilis, but this gradually fell 
away, though the decree, as a formality, 
continued longer. Both the decree and the 
distinction in form, had ceased more than a 
century before Justinian, in whose time all 
forms of action were merged in the common 
libel and answer, which has come down 
through the canon and modem civil law, 
to the admiralty practice. This practice of 
the Roman law, to allow the cessionary to 
sue and have relief in his own name, beside 
being, by statute, the rule for our courts of 
admiralty, has, in fact, been adopted and 
recognized by them. The Boston [Case No. 
1,669]; Mutual Safety Ins. Co. v. Cargo of 
The George [Id. 9,981]; Fretz v. Bull, 12 
How. [53 U. S.] 466; Thomas v. Osborn; 19 
How. [60 tl. S.] 22; Cobb v. Howard (Nel- 
son, J.) [Case No. 2,924]; Ben. Adm. § 380. 
The practice in courts of elianeery is evi- 
dence of what the rule of the Roman law 
was; and especially evidence that that rule 
has been adopted in England and America. 
In chancery, if the court has jurisdiction 
over the cause of action at all, the assignee 
may sue in his own name; and the assignor 
is not a necessary party, unless he has 
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rights which may be affected by the decree. 
The point in dispute between Judge Stoiy 
and some of the English and the New York 
coui-ts, is only this: Whether the fact that 
a chose in action is assigned, and the as- 
signee cannot sue upon it at law in his own 
name, does, of itself, give a court of equity 
jurisdiction over the suit; or, whether it is 
incumbent on the assignee to show that a 
suit at law, in the name of his assignor, is 
not a sufficient remedy. All admit that there 
is no technical objection, in equity, to his 
suing In his own name, if the court has 
jurisdiction. Story, Eq. PI". § 153i 1 Pars, 
Cont. 192-194, and notes; Trecothick v. Aus- 
tin [Case No. 14,104]; 1 Daniell, Ch. Prac. 
248, note 1. The allowing a suit, by the 
real owner of the right, is not at variance 
with public policy. Sir. W. Blackstone, 
treats the relaxation of the old rule of the 
common law, in the case of notes of hand, 
as one of the benefits of the Revolution of 
16S8. It is now established, as the general 
practice in New York, und.ei- the late Code, 
that the assignee may sue in his own name. 
Code Proc, N. Y. (5th Ed.) 76, a. 

SPRAGUE, District Judge. This is a li- 
bel "by the o-\vners of the brig Edinburgh, to 
recover freight for a cargo of lumber trans- 
ported from Boston to California. 

The libel alleges the shipment by the re 
spondents, and a delivery by the master, to 
their consignee, at Sacramento City. 

The answer denies the delivery. There 
is no doubt, that this cargo was taken on 
board at Boston, and was safely transport- 
ed to its destination at Sacramento, but 
whether it was there delivered by the mas- 
ter to the consignee, is a matter in contro- 
versy. 

The master was part owner, when the con- 
tract for the transportation of this cargo 
was made; but afterwards, and prior to the 
commencement of this suit, he sold all his 
right and interest in the ship and voyage, 
to one of his, co-owners, who are the libel- 
lants. It was objected, that he ought to 
have been joined in this suit, and that the 
assignees of his interest cannot represent it 
in this libel; but I am satisfied, from the 
authorities which have been adduced by the 
counsel for the llbellants, as well as by the 
practice of this court, that an assignee of a 
chose in action may maintain a suit, in his 
own name, in the admiralty. It has been 
urged that, even if such be the rule, where 
the assignor had the entire interest, it ought 
not to be permitted where he was only a 
part owner, as he might thus bring a 
stranger in, as a co-plaintifC, against the will 
of his associates. But it will be time 
enough to consider such an objection, when 
made by his associates. The respondents 
c<»rtainly cannot avail themselves of it. It 
is not for them to defeat the suit of the 
libellants, under color of protecting their 
rights. 



The deposition of Swett was offered by the 
libellants' counsel. Its admission was ob- 
jected to, on the ground of interest, and this 
for several reasons. In the first place, that 
he is called to testify that he performed his 
duty, in delivering this cargo to the con- 
signee, and that, if it were not delivered, it 
was through his default, for which, as mas- 
ter, he is liable to his owner. On the other 
liand, it is insisted that this creates no in- 
terest; and that, if it does, it comes within 
the exception, by which agents are admit- 
ted as witnesses, from necessity. Upon this 
question the authorities are numei-ous, anu 
not easily reconcilable, i think the law is 
best laid down by Chief Justice Shaw, in 
Draper v. Worcester & N. R. Co., 11 Mete. 
(Mass.) 305. That \yas a suit for the non- 
delivery of goods transported by railroad. 
The agent, whose duty it was to receive and 
deliver them at the depot, was called, as a 
witness, by the coi-poration. The court were 
inclined to think that he was not interest- 
ed, but placed their decision on the ground, 
that, if interested, still he was a witness 
from necessity. 

In the present case, as it appears that the 
master had the cargo in his own possession 
and control, and ought to have delivered it 
to the consignee, I think he has an interest 
that the libellants should recover in this 
suit. If they fail, on the ground of non- 
delivery of the cargo, they may immediately 
resoi-t to him for compensation. But if they 
prevail in this suit, then their legal right to 
compensation from the shippers is estab- 
lished; and whether they obtain satisfac- 
tion or not, they cannot say that they nave 
lost their legal right to enforce payment of 
the freight, by the default of the master. 
The decree will establish their right, and if 
not satisfied, it will be because their debtors 
are insolvent. 

But I think the testimony of the master 
admissible, because it is within the exception 
by which an agent is admitted, as a witness, 
from necessity, to show that he performed 
acts which were within the regular course 
of his business. 

It is further objected, that the master of 
a vessel being liable to a suit by the ship- 
pers, if the cargo be not delivered, Swett 
has an interest, because the decree may be 
evidence In a future suit between him and 
the respondents. 

It is not contended that, if the respondents 
prevail, they can use this decree in a suit 
against the master. But it is said that, if 
the decree shall be against them, he may 
set it up in a future suit against him, for 
not delivering the cargo. But not being a 
party to this suit, he is not bound by its 
result, for he has had no opportunity to 
litigate the" matters in issue; and not being 
bound by it, he cannot, in his own right, 
and merely for his own protection, avail 
himself of the decree, as a defence. If he 
can set up the decree, as a defence, in a fu- 
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ture suit against himself, it must be because 
sucli a course is necessary for tlie protection 
of those who have a right to he thus pro- 
tected—that is, the libellants in the present 
case. 

The contract of affreightment is made for 
the benefit of the owners of a vessel. As- 
suming that the master is liable to the ship- 
pers, such liability is founded upon mari- 
time policy, not upon the general principles 
of contracts made by agents. His liability, 
therefore must rather be deemed subsidiary 
than primary; and if compelled to pay the 
shippers for a cargo lost, without any fault 
or neglect of his, he must have a right over 
against his ownei-s for indemnity. If these 
libellants prevail in this suit, the decree will, 
as between the parties, judicially establish 
the delivery of the cargo; for that fact is 
directly in issue, and the libellants have a 
right to be protected, by this decree, against 
any future suit by the respondents, for the 
non-delivery of the cargo. 

Suppose, then, that the respondents should 
hereafter sue the master, for not deliver- 
ing the cargo, if he cannot set up this de- 
cree, as a defence, he may be compelled to 
pay the whole value of the cargo; and then, 
if in no default himself, he must have a 
right to recover the same amount from his 
principals, the owners of the vessel; and 
thus they would be compelled, indirectly, 
through the master, to pay damages to the 
shii>pers, for the non-delivery of the cargo, 
when its actual delivery had been judicially 
established, in a suit directly between the 
owners and the shippers. 

In Greely v. Dow, 2 Mete. CXIass.) 176-180, 
a question arose as to the admissibility of 
a surety, as a witness for his co-surety, and 
the right of contribution was adverted to. 
That case, however, is not analogous to the 
present, and I am not satisfied that the mas- 
ter would not be entitled to plead a decree 
in favor of the present libellants, in bar of 
a future suit against him, as master, by the 
respondents, for the loss of his cargo, pro- 
vided such loss was Avithout his fauit, so 
that, if compelled to pay, he would have a 
remedy over against the ship owners. But 
in the present case, upon the facts now pre- 
sented to the court, it is quite clear that, if 
this cargo was not delivered to the con- 
signee, at Sacramento, it was wholly owing 
to the fault of the master; and, if com- 
pelled to pay the shippers, he could have no 
claim for indemnity against his principal. 

Looking, then, at the actual state of this 
case, the master would not have a right, to 
plead this decree, in a future suit by the 
shippers, for his own protection, because 
he is no party to the suit; and he would 
have no right to plead it for the protection 
of his owners, because they would be subject 
to no liability over to him. As master, then, 
he has no such interest as to exclude him 
from being a witness. But it is further 
urged, that he is interested, as an original 



contractor for the transportation and deliv- 
ery of this cargo, as he was then a part own- 
er of the vessel. Should he be sued alone, 
for the loss of the cargo, he might plead the 
non-joinder of his co-owners in abatement. 
Whether a replication to such plea, setting 
forth the proceedings and decree in this suit 
as a severance of his right and interest, by 
his own act, and claiming to recover only the 
one-f ouith for which he would have no claim 
to contribution from his co-owners, would 
be a good answer to the plea in abatement, 
I will not pause to consider. But suppos- 
ing that he has a right to abate the sui.., for 
the non-joinder, this right he would have, 
whether the decree in this case be for or 
against the libellants, or if there be no decree. 
But the consequence of the exercise of sucn 
right to plead in abatement may be to com- 
pel the shippers to bring their suit against 
all the owners, including the libellants, wuo 
may then defend themselves by pleading the 
decree in this case, should it be in their fa- 
vor. And if Swett should join in that plea 
with the libellants, he would, perhaps, be 
protected by it. But his protection, in such 
case, would not be owing to any right to 
plead the decree himself, for his own bene- 
fit, but to the right of his associates, to pleau 
it for their benefit If, therefore, they 
should make no defence, or refuse to put in 
such a plea, (and this might happen, either 
from a sense of justice to the shippers, or 
their own insolvency,) then Swett could not 
interpose it. So also, if the co-owners were 
dead, the suit might be against Swett alone, 
and he could not avail himself of the de- 
cree, merely for his own protection. The 
interest, then, that he would have in sucu 
a decree, would not be certain, but contin- 
gent upon the lives of his associates, or their 
choosing to make defence and plead the de- 
cree. 

But it may be urged that, if his associates 
be dead, and he be sued alone, he would 
have a light of contribution over against 
his co-owners, if compelled to pay for the 
cargo, and, therefore, he must have the right, 
in such ease, to set up the decree, in order 
to protect the estate of those who have a 
right to its benefits. But here, too, the ac- 
tual state of facts show that, if Swett, the co- 
owner, is liable to pay for this cai-go, it is 
a liability arising from his own personal 
default, he being the master as well as the 
part owner, and, therefore, he could have 
no claim against the estate of deceased part 
owners for indemnity or contribution. In 
the case of Sheehy v. Mandeville, 6 Cranch 
[10 U. S.] 253, the effect of a judgment 
against one of several joint promissors was 
considered. In that case, a promissory note 
having been given by two partners, James- 
son and Mandeville, one of them, Jamesson. 
was sued alone, and a several judgment ren- 
dered against him. In a subsequent suit 
against both, Jamesson made no defence, and 
it was held, that Mandeville could not set 



[23 Fed. Cas. page 549] 



SWKTT (UNITED STATES v.) 



up tlie former judgment against his co-prom- 
issor, as a defence. 

Tlie deposition of Swett is competent evi- 
dence. 



Case Wo. 13,691. 

SWETT et al. t. BLACK et al. 

[2 Spr. 4&.] 1 

District Court, D. Massachusetts. June, 1862. 

Affkeightmest — Assignee of Bill of Lading. 

A person to whom a bill of lading is assigned 
as security for the payment of goods purchased 
of him by the shipper of such goods, under said 
bill of lading, is not liable to the ship-owner for 
the freight. 

This was a libel by the owners of a ves- 
sel, to recover for the freight of a cargo of 
lumber shipped from Boston to California. 
L. S. Brown and Francis Tukey bought the 
lumber of the defendants, lumber-mer- 
chants of Boston, to ship to California, pay- 
ing half cash, and giving notes .for the bal- 
ance, with an agreement to assign the bill 
of lading to them as security. The bill of 
lading was made out in the name of Brown 
& Tukey as shippers, and was assigned by 
them to the defendants. There was some 
conflict of testimony, as to whether the as- 
signment was written before or after the 
bill of lading was signed by the master. It 
was signed by the master in defendants' 
counting-room, and they took and kept the 
one signed for the shippers. The libellants 
offered other evidence, including the declara- 
tions of defendants, to show that the de- 
fendants were the real owners of the prop- 
erty, and had never parted with the posses- 
sion of it. The defendants endorsed the bill 
of lading to F. M. Warren & Co., of San 
Francisco. This latter house had no inter- 
est in the cargo, and there was a conflict of 
testimony as to the character and extent of 
their agency. Upon the arrival of the cargo 
out, Warren made a written contract with 
the master, to keep the cargo on board at a 
eeilain rate per month. Warren failed to 
perform his part of the agreement, as to 
paying the storage; and therefore the mas- 
ter sold the cargo for non-payment of freight 
and storage, alleging a custom there which 
authorized him to do so. The cargo fell 
short some S5.000 of the amount due for 
freight. The libellants sought to put in 
parol evidence of the contents of this con- 
tract for storage, upon the ground that they 
had used all the diligence which the law re- 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 



quired to obtain the original, but that it had 
been lost. 

R. H. Dana, Jr., for libellants. 
S. Bartlett and D. Thaxter, for respond- 
ents. 

SPRAGUE. District Judge. This libel is 
brought to recover freight, also on a claim 
for storage. In regard to the claim for 
freight, the libel charges the defendants, as 
the parties contracting, for the carriage of 
this lumber. It does not set out the bill of 
lading, or refer to it or its contents. The 
first question to be considered is, have the 
libellants proved such a contract as they 
have alleged? The respondents allege that 
this cargo was carried under a bill of lad- 
ing, which they set up, and which Is in the 
case. This bill of lading is a written con- 
tract, and the cargo was carried under it. 
Upon the face of it. Brown & Tukey are the 
shippers, and the contract of carriage is be- 
tween them and the libellants as carriers. 
The defendants are connected with it only 
as assignees, and as such they certainly 
cannot be considered as the original con- 
tractors; and in this view it is immaterial 
whether the assignment was written a few 
moments before, or a few moments after, 
the master signed it. 

Evidence aliunde was offered to show that 
the defendants were the owners of the prop- 
erty. Of course this evidence must be of- 
fered to show, that Brown & Tukey, while 
appearing on the bill of lading as the ship- 
pers, were not in fact so, but were really to 
be considered as the agents of the defend- 
ants in making the shipment. The evidence 
failed to show this; and the fact undoubt- 
edly was, that Brown & Tukey bought and 
shipped this cargo on speculation, and, not 
having the means to pay for the whole of it, 
assigned the bill of lading as security for a 
part of the purchase money. This decision 
is supported by the case of Blanchard v. 
Page, S Gray, 281, where the late Chief 
Justice Shaw has examined the whole sub- 
ject of the liability of shipper and carrier 
with great care and thoroughness. 

The claim for storage cannot be allowed, 
as the libellants have not placed themselves 
in a position to be allowed to offer parol evi- 
dence of the contract, and so there is no le- 
gal evidence upon this point before the 
court 

See Cock v. Taylor, 13 East, 399; Tobin v. 
Crawford, o Mees. & W. 235, 9 Mees. «& W. 
716; Doiigal v, Kemhle, 3 Bing. 383; Smurth- 
waite V. Wilkins, 11 C. B. (N. S.) 842; Lewis 
V. M'Kee, L. R. 2 Exch. 37. 
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SWICK (Case No. 13,692) 

Case No. 13,69S. 

SWICK T. HOME INS. GO. 

[2 Dill. 160; 1 2 Ins. Law J. 415; 4 Bigelow, Ins 
Gas. 176.] 

Circuit Court, E. D. Missouri. JIareli 25, 1873. 

Iksukaxce— Life Poltct— Assignee's Right to 
Recovek— Waoeb Policies — Warraxtt as to 
Health, and Use of Intoxicating Liqcoks — 
EfPECT OF Failing to Make Full Answers— 
Onus Puobandi. 

1. When a life policy of insurance is assigned 
by the assured, witli the consent of the com- 
pany, to a creditor of the assignor, to secure a 
past debt and future advances, the assignee has 
all the rights which the executor of the assur- 
ed would have had if the policy had not been 
assigned, and can recover, if entitled to recover 
at all, the full amount thereof, irrespective of 
the amount of his debt against the assured. 

2. A life policy taken for the benefit of and as- 
signed to a person who has no insurable interest 
m the risk is void. See Holabird v. Atlantic 
Trust Life Ins. Co. [Case No. 6,587], note. 

[Cited in Langdon v. Union Mut. Life Ins. 

Co., 14 Fed. 274.] 
[Cited in Singleton v. St. Louis Mut. Life Ins. 

Co., 66 Mo. 72.] 

3. Warranty in relation to "good health," and 
being **f ree from any symptoms of disease,'' con- 
strued. 

4. Warranty that the assured "had never 
been addicted to the excessive or intemperate 
use of alcoholic stimulants." and that he "did 
not habitually use intoxicating liquors as a bev- 
erage," construed. 

[Ojted in Northwestern Mut. Life Ins. Co. v. 
Hazelett (Ind. Sup.) 4 N. B. 587.] 

5. Distinction pointed out between untruth- 
ful answers to specific questions and the mere 
failure to make full answers, and the effect of 
such failure under the provisions of the poliev 
in suit. 

[Cited in Whitmore v. Supreme Lodge Knights 

& Ladies of Honor. 100 Mo. 47. 13 S. W. 

497; Wilkins v. Germania Fire Ins. Co., 57 

Iowa, 531, 10 N. W. 917.] 
[See Wilkinson v. Union Mut. Ins. Co., Case 

No. 17,676.] 

6. By the pleadings, the company set up af- 
firmatively as a defence a breach of specific war- 
ranties as to existing facts, and this was denied 
by the plaintiff: Held, that the burden of proof 
to establish this defence was upon the company. 
See Holabird v. Atlantic Mut Life Ins. Co 
note [supra]. 

The defendant issued a policy dated Feb- 
ruary 11, 1870, to William Henry for ?2.000, 
insuring his life. With the consent of the 
company, the assured, Wm. Henry, by in- 
strument dated March 19, 1870, assigned this 
policy to the plaintiff [Elias Swick], Hemy 
died in June following. The plaintiff sues 
to recover from the company the amount of 
the policy. The defendant denies that the 
plaintiff is entitled to recover, and makes 
several specific defences to the action, which 
are noticed in the charge of the court to the 
jury given below. 

.John W. Noble and Strongs & Hedenberg, 
for plaintiff. 

D. T. Potter and Lee & Adams, for defend- 
ant. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. 1. The first de- 
fence relates to the assignment of the pol- 
icy and the plaintiff's rights under such as- 
signment. The plaintiff claims that prior 
to and at the time of the application for 
the policy, he was a creditor of Henry, and 
remained such creditor until his death, and 
that the policy was assigned to him as se- 
curity for the debt, and for any sums he 
miglit afterwards advance to Henry. If up- 
on the evidence you find this to be the case, 
then the plaintiff can recover on such poli- 
cy if Heni-y's executor could have recovered 
thereon if the policy had not been assigned. 
And in such case the plaintiff can recover, 
if entitled to recover at all, the full amount 
of the policy, although the debt of Henry 
to him may be much less than the amount 
insured. On this subject we may observe 
that no life policy is valid if taken for the 
benefit of a person who has no insurable in- 
terest in the risk. Hence if this policy on 
the life of Henry had been taken directly for 
the benefit of Swick, and Swick at the time 
was not a creditor of Henry, and there was 
no agreement or understanding that it was 
for the purpose of securing him for advances 
to be made to Henry, and if the plaintiff had 
in no way an insurable interest in Henry's 
life, then the policy would have been void. 
The law forbids such mere wager policies, 
and also forbids any scheme or contrivance 
whereby its requirements in that respect are 
sought to be evaded. 

Hence if Swick and Henry confederated 
together to procure this policy for the benefit 
of Swick, who was not or had not agreed 
to become a creditor of Henry, and with the 
view of having the same assigned there- 
after to Swick, without consideration, or not 
as a security for a debt due or to become 
due, or for any other lawful purpose, then 
such contrivance would make the policy 
void. If, on the other hand, Swick was a 
creditor of Henry, and if the purpose in 
procuring the policy was to have the same 
assigned thereafter to Swick for his (Swick's) 
indemnity, and Swick paid the premium, and 
the facts were known to the agent of the 
company, the policy is not void. So if there 
was, as plaintiff contends, an xmderstandiug 
between Henry and Swick, the latter being 
a creditor of Henry, or having agreed to 
become such, that this policy should be taken 
on Hem-y's life, with the view of having 
Heniy or Henry's estate in the event of his 
death in a condition to meet his debt to 
Swick, and if Swick paid the premium with 
the knowledge of the company's agent, and 
thereafter the policy was assigned to Swick 
when such creditor of Henry, or as a securi- 
ty for debts due or agreed to be created, 
and the company agreed in writing to such 
assignment, then the policy and assign- 
ment were not invalid. In other words, the 
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law exacts fair dealing in tliese respects 
from all parties in interest It will not up- 
hold a policy made, or fraudulently con- 
trived to be made for the benefit of a pei-son 
who has no insurable interest in the risk. 
Mere speculatiye risks in the lives of oth- 
ers, or gambling policies of any kind, are 
forbidden for the good of society. It is 
not necessary for the purposes of this case 
to discuss what maj, under difiEerent cir- 
cumstances, be a mere speculative risk, or 
what interest will be non-speculative; for 
in the case before the jury the question is 
merely on the one hypothesis, whether 
Swick was a creditor of Henry at the date 
of the policy, and continued so to be at the 
date of assignment; and on the other hy- 
pothesis presented— that if he had no under- 
standing at the date of the policy concerns 
ing its subsequent assignment— whether 
Swick was Henry's creditor when it was as- 
signed, and remained such until Henry's 
death. 

2. The main defence upon the trial has 
been rested upon alleged misrepresentations 
by the assured in the application, respecting 
his health, and his habits as to the use of 
alcoholic drinks. 

In the application the following questions 
were asked of Henry and answered by him: 
(6) "Is your health good, and, as far as you 
know, free from any symptoms of disease?" 
Answer— "Yes." (9) "Are your habits uni- 
formly and strictly sober and temperate?" 
Answer— "Yes." (10a) "Have you ever been 
addicted to the excessive or intemperate 
use of any alcoholic stimulants or opium?" 
Answer— "jSTo." (10b) "Do you use habitual- 
ly intoxicating drinks as a beverage?" An- 
swer— "No." 

By the terms of the contract between 
these parties, these answers are" warranted 
to be true, and it is agreed in the policy 
that if the answers are untrue or deceptive 
in any respect, the policy shall be void and 
of no effect. The parties have the right thus 
to agree, and are bound by their agreement, 
and hence the importance of understand- 
ing what the questions asked were, and the 
answers given thereto. This is the more 
important, because if the answers given are 
untrue, the ^policy is avoided, although 
there are no intentional or fraudulent, mis- 
statements, and although the party's habits 
as to intoxicating drinks did not in fact 
cause or even accelerate his death. "We re- 
mark to you first, that the questions as to 
health and habits in respect to intoxicating 
drinks will be taken to mean what the 
words employed by those questions usual- 
ly and commonly moan. They are not words 
of art, but words of every-day meaning, 
and this is a contract not between profes- 
sional men or lawyers, but a contract, that 
these companies profess to make with the 
world, and when they ask a man if his 
health is good, there is no mystery in the 
question. 



(Case No. 13,692) SWICK 

If you find from the evidence that at the 
date of the application Henry's health was 
not good, or if Henry knew of any symp- 
tom of disease which he did not disclose, 
then there can be no recovery on the pol- 
icy. If you find the fact to be as the com- 
pany contends it was, that Henry's general 
health was at the time impaired by ex- 
posure, or from the use of intoxicating liq- 
uors, or from any other cause, there can be 
no recovery on the policy. But if it was 
known to the company, or its agent taking 
the risk, that the assured had, as certified 
by the family physician to the company, 
been sick a few days before, and if this 
was a mere temporary illness, which was 
over at the time, and was" disregarded by 
the company, or its agent taking the risk, 
as not being witliin the purview of the ques- 
tion asked of the assured in this respect, 
the policy would not be thereby avoided. 

3. Now as to the questions respecting in- 
toxicating liquors. These relate to the hab- 
its of the party. The applicant stated that 
he had never been addicted to the excessive 
or intemperate use of alcoholic stimulants. 
This is not a statement that he had never 
been addicted to the use of intoxicating liq- 
uors at all, but a statement that he had 
never been addicted to the excessive or in- 
temperate use of them, and it is untrue if 
Henry had, and only in case he had, been 
addicted to the excessive or intemperate use 
of alcoholic stimulants. 

The application, in answer to other ques- 
tions, stated that his habits were uniformly 
and strictly sober and temperate, and that 
he did not habitually use intoxicating 
drinks as a beverage. These questions and 
answers you will perceive relate to the 
habits of the party in that respect. If the 
company did not intend to insure any per- 
son who used intoxicating liquors at all, 
it would be very easy to ask such a ques- 
tion. But they have not done so. The oc- 
casional use of intoxicating liquors by the 
applicant would not make these answers 
untrue; nor would they be rendered un- 
true by any use of intoxicating drinks 
which did not make his habits those of a 
man not uniformly and strictly sober and 
temperate, or which did not amount to a 
habitual use of such drinks as a beverage. 

It is your province to decide from the evi- 
dence whether the assured was or was not, 
at the time the application was made, a 
man whose habits were uniformly and strict- 
ly sober and temperate, . or whether he did 
or did not habitually use intoxicating stim- 
ulants as a beverage; and if you find his 
answer to either question to be untrue, 
there can be no recovery on this policy, 
although, as above remarked, he did not in- 
tentionally make false answers, and al- 
though those habits did not in fact cause, 
hasten, or contribute to the death. 
I 4- We have been asked by the defendant 
I to instruct you that if the answers as to the 
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health and habits are not full, correct, and 
ti-ue, the plaintiff cannot recoyer, eyen 
though the failure to make full answers 
was unintentional. The application refer- 
red to and made part of the policy, eon- 
tains the provision: "The undersigned does 
hereby covenant * * * that the preceding 
answers and this declaration shall be the 
basis of the policy; that the same are war- 
ranted to be full, correct, and true, and 
chat no circumstance is concealed, withheld, 
or unmentioned, in relation to the past or 
present state of health, habits of life, or con- 
dition of the said party whose life is to be 
assured, which may render an insurance on 
his life more than usually hazardous, or 
which may affdit unfavorably his prospects 
of life," and that if the foregoing answers 
and statements be not in all respects full, 
true, and correct, the policy shall be void. 
The policy repeats or adopts this provision. 
Now a distinction is to be taken, we think, 
between untruthful answers to specific ques- 
tions and the mere failure to make full an- 
swers. Such failure, under these provi- 
sions, to defeat the policy must relate to 
some circumstance which might render an 
insurance on his life unusually hazardous, 
or which might affect unfavorably his pros- 
pects of life; while an untruthful or incor- 
rect answer to the specific questions asked, 
renders the policy absolutely void, though 
made in relation to a matter not material 
to the risk. 

5. The statements and declarations in the 
application are warranties, and the defence 
here is that there has been a breach of 
some of these warranties. Where a party 
relies on the breach of such a warranty, he 
must establish it by evidence. This may not 
be the rule as to promissory warranties— 
that is, where the party warrants that he 
will not thereafter do or will refrain from 
doing something stipulated in a policy as 
to the future. 

In this case the alleged breach of warranty 
is as to the statement of existing facts— 
the facts as to his health, and the facts as 
to his habits; and the defendant avers the 
breach, and therefore it is for the defend- 
ant to show that there has been such a 
breach, and not for the plaintiff to prove 
that there was no breach. 

These obsei-vations cover, it seems to us, 
all that it is necessary to state relating to 
the law of the case. The facts the law 
commits to your decision, to be decided up- 
on the evidence, and upon the evidence 
alone, and it expects that your verdict will 
be one not influenced by any considerations 
arising from the nature of the parties— that 
it will be one which is the expression of 
your imbiased judgment upon the testimony 
before you. 

There was a verdict for the plaintiff. Judg- 
ment accordingly. 

NOTE. As to the burden of proof, see Terry 
V. lafe Inib. Co. [Case No. 13,839], aifirmed in 
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supreme court, December term, 1872 [15 Wall. 
{82 TJ. S.) 580]. Compare, however, Price v. 
Phoenix Mut. Life Ins. Co. [17 Minn. 497 (Gil. 
473)]. 

[Holabird v. Atlantic Mut. Life Ins. Co., 
whicb is given as a note to 4 Dill. 160, is pub- 
lished as Case No. 6,587.] 
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In re SWIFT. 

[6 Ben. 324 ;i 7 N. B. R. 591.] 

District Court, S. D. New York. Jan., 1873. 

Baxkruptcy— Amended Act— Dischakgb — Time 
OF Contracting Debt. 

S. hired premises of H., in 1865, for 5 years. 
He surrendered the lease in Slay, 1868, and the 
landlord agreed with him to rent the premises, 
S. to pay any deficit in the rent. There was a 
deficit, and in May, 1871, H. obtained judgment 
against S. for such deficit. S. becoming a bank- 
rupt, H. proved the judgment as a debt against 
the estate, and filed specifications in opposition 
to his discharge. S. had no assets, and did not 
obtain the consent of creditors, provided for in 
tlie 33d section of the bankruptcy act, as amend- 
ed on July 27th, 1868 (15 Stat. 22S). Held, that 
the debt was contracted prior to January 1st, 
is2^* }f}P^^ *Ji^ meaning of the act of July 14th, 
1S70 (16 Stat. 276). 

The bankrupt having made application for 
his discharge, specifications in opposition 
thereto were filed by Goold Hoyt, executor, 
&e., a creditor who had proved his claim. 
The facts in relation to the claim were these: 
On April 16th. 1865 [Septimus E.] Swift 
leased of Hoyt, executor, &c. certain prem- 
ises in New York City, for five years from 
ilay 1, 1865. In Jlay, 1868, he surrendered 
the lease, and the landlord accepted the sur- 
render, and they agreed that the landlord 
should rent the premises for the best piice 
he could obtain, for the remainder of the 
term, and that any deficit in the rent from 
the amount of rent reserved by the lease 
should be paid by the tenant. There was a 
deficit, and, on the 1st of April, 1871, the land- 
lord obtained judgment against Swift for 
$9,144.43 for such deficit, and this judgment 
he proved as a debt against the estate. The 
register certified that the bankrupt had con- 
formed to all the requii-ements of the act, 
unless the couit should hold that the debt 
in question was not contracted prior to Jan- 
uary 1st, 1869. The 33d section of the bank- 
ruptcy act, as amended on July 27th, 1868, 
provides, that, in all proceedings in bank- 
ruptcy commenced after the 1st of Janu- 
ary, 1869, no discharge shall be granted to 
a debtor whose assets shall not be equal to 
50 per cent of the claims proved against his 
estate, upon which he shall be liable as the 
principal debtor, unless he has the written 
assent of 50 per cent, of his creditors. The 
act of July 14th, 1870, § 1, provides that this 
provision shall not apply to debts fi-om 
which the bankrupt seeks a discharge, con- 
tracted prior to January 1st, 1869. The 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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bankrupt had no assets. No assent in writ- 
ing Iiad been obtained hy Mm. If tliis debt 
■was contracted after December 31st, 1868, 
the consent of creditors was necessary. 

BY THE REGISTER: 

2 [I, Isaiah T. Williams, the register in 
charge of the above entitled matter, do here- 
by certify that Septimius G. Swift, the above 
named bankrupt, has in all things conform- 
ed to his duty under the act of congress en- 
titled, "An act to establish a uniform sys- 
tem of bankruptcy throughout the TTnited 
States," approved March 2d, 1867 [14 Stat. 
517], and has conformed to all the require- 
ments of the said act unless the district 
.judge should be of opinion that a certain 
' judgment against the bankrupt, recovered 
by Mr. Goold Hoyt, executor, &c., amounting 
to nine thousand one hundred and forty-four 
dollars and forty-three cents, on the 1st day 
of April, 1871, duly proved against the es- 
tate of the bankrupt on the 2d day of Jan- 
uary, 1872. be a debt "contmeted" subse- 
quently to the 1st day of January, 1869. 

[There can be no doubt that the judgment, 
as it was obtained prior to the filing of the 
petition in bankiniptey, is provable against 
the estate and that the judgment creditor 
can be heard to object to the discharge. 

[TTie only question presented is, was that 
debt contracted prior to January 1st, 1869? 
The decision in Re Williams [Case No. 17,- 
705], and the decision in Re Gallison [Id. 
5,203], arose upon the question whether a 
judgment creditor, whose judgment was ob- 
tained after the filing of the petition in 
bankruptcy, had a. debt provable against the 
estate of the bankrupt It was held in those 
cases that such a debt was not provable 
against the estate of or payable out of the 
assets of the bankrupt, but that it was a 
debt which accrued after the filing of the 
bankrupt's petition and would be unafEected 
by his discharge even though the claim up- 
on which the judgment was founded was 
owing and due before the filing of the peti- 
tion in bankruptcy. The ground of this deci- 
sion was that the claim upon which the 
judgment was founded was extinguished by 
the judgment. 

[Assuming that the bankrupt act requires 
such a construction. I don't think the court 
should feel compelled, under these author- 
ities, to hold that the claim was contracted 
by the judgment rendered thereon, even 
though a judgment be conceded to be a con- 
tract between the parties. 

[The act as amended July 14, 1870, uses 
the word "contracted" in contradistinction 
to the word "accrued" or the phrase "be- 
come due" or "payable." A debt would seem to 
be contracted when the contract under which 
it becomes due or payable is made. Even 
a liability to pay rent is contracted when the 
lease is executed, for it is under that con- 
tract, and under that alone, that the rent 

2 [From 7 N. B. R. 591.] 



becomes payable. But in the present case, 
if the debt in question were not contracted 
at the time the lease was made in 1865, 
how can it be denied that it was contracted 
in May, 1868, when the bankrupt surrender- 
ed the lease and contracted, in consideration 
of its acceptance, that he would pay, at its 
expiration, such sum as the rent the land- 
lord might receive for the use of the prem- 
ises should fall short of the rent reserved 
in the lease? All the consideration there 
was for this promise was the acceptance of 
the surrender of the lease by the landlord, 
and this consideration passed at the time 
the contract was ma&e. The fact that the 
amount of tlie liability was not then, and 
could not then be, ascertained, did not ren- 
der 'the conti-aet' incomplete or in anywise 
invalid. The amount was the only thing 
that was left to any uncertainty, but it was 
capable of being reduced to certainty before 
it should fall due. Such uncertainty has 
never been thought to have the efEect to ren- 
der the conti-act incomplete. 

[It is still strenuously urged by the coun- 
sel for the creditor that the decisions above 
referred to are in point, and establish the 
doctrine that a debt evidenced by a judg- 
ment beai-s date to all intents and purposes 
as of the time of docketing the judgment. 
It is argued that these decisions establish 
the doctrine that a simple contract is ex- 
tinguished by a judgment recovered thereon 
as a matter of law, and that what is extin- 
guished by law cannot legally be a debt or 
a contract of which the law can take no- 
tice. It is argued that if a debt due prior 
to bankruptcy, but upon which a judgment 
is docketed after bankruptcy, be so extin- 
guished that the court in bankruptcy can 
take no notice of it as a debt against the 
estate of the bankrupt, then a fortiori a con- 
tract made prior to January 1st, 1869, for 
the payment of money, the amount of which 
is contingent upon events to occur after Jan- 
uary, 1869, cannot but be extinguished by a 
judgment obtained after the period in fc[ues- 
tion. In Re Gallison. the learned judge 
speaks of the judgment as a "new contract" 
which operates to extinguish the former 
contract, and it is argued that congress in 
the amendment above referred to would not 
have referred to an extinguished contract. 

[To all this it may be answered that the 
decisions referred to are not quite in point. 
They don't decide that the debt evidenced 
by a judgment was not contracted prior to 
the rendition of such judgment. Even the 
application of the doctrine of those cases to 
the facts before these courts respectively, is 
exceedingly questionable as a matter of au- 
thority. An opposite doctrine is held in the 
following cases: Hanlngton v. McNaugh- 
ton, 20 Vt. 293; Downer v. Rowell, 26 Vt 
397; Dresser v. Brooks, 3 Barb. 429; Fox v, 
Woodrufe, 9 Barb. 498; Clark v. Rowling, 3 
N. Y. 216. The doctrine of the case of Wil- 
liams, above referred to, was dissented from 
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by this court, in Re Brown [Case No. 1.975]. 
This decision was followed substantially by 
Withey, J., in Re Yickei-y [Id. 16,930], and 
by Longyear, J., in Re Crawford [Id. 3,363]. 
The doctrine that a judgment extinguishes 
the simple contract upon wuich it is found- 
ed, is simply a principle of evidence. In 
Clark V. Rowling, 3 N. Y. 216, the court held 
that "a judgment upon a contract teehmeally 
merges the demand, but not in so complete a 
sense that the court cannot look behind it 
for the purpose of protecting equitable rights 
of the parties, especially in eases of insol- 
vency and bankruptcy." A similar doctrine 
is affirmed in 12 Pielfc. 572; 1 Cow. 316; 3 
Barb. 429; 3 Barb. Ch. 360; 3 Cow. 147. 
To say that the debt in question was not con- 
tracted in May, 1868, but that it was con- 
tracted on the day judgment was docketed 
upon it in the office of the clerk, would not 
square with the common sense of mankind. 
[I therefore certify that Septimius E. 
Swift, the above named bankrupt, has, in all 
things, conformed to his duty under the act 
of congress entitled, "An act to establish a 
uniform system of bankruptcy throughout 
the United States," approved March 2d, 1867, 
and has conformed to all the requirements 
of the said act, except in the particulars cov- 
ered by the specifications of objections to 
the discharge of said bankrupt filed by the 
said Goold Hoyt, executor, &c., a creditor as 
aforesaid.] 2 

H. W. Fowler, for bankrupt. 
F. M. Scott, for creditor. 

BLATGHFORD, District Judge. In tliis 
case I am of opinion that the debt due to 
Ooold Hoyt, executor, &c., represented by 
the judgment recovered April 1st, 1871, and 
from which debt the bankrupt seeks a dis- 
charge, was contracted prior to the 1st day 
of January, 1869, namely, when the agree- 
ment of May, 1868, was made. The case 
will, therefore, stand for hearing on the spec- 
ifications filed by said creditor. 
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SWIFT et al. v. The ALBUS. 

[N. Y. Times, June 9, 1856.] 

District Court, S. D. New York. jSIay 31, 1856. 

Mauitime Lies — Stokes— Furnished to Cuau- 
terek—Chakge— Liability of Vessel. 

This was a libel filed by the libelants 
[Frederick Swift and others] to recover the 
sum of $4,010, for supplies and passenger 
stores alleged by the libelants to have been 
furnished by them to the ship. 

Owen & Vose, for libelants. 
Beebe & Donohue, for claimants. 

HELD BY THE COURT: The ship was 
chartered to one Pelletier upon certain terms. 

2 [From 7 N. B. R. 591.] 



He was to load the ship, and she was to 
sail for his benefit, the owners to appoint 
the captain. The owners ran up a bill of 
stores for the ship, which were paid. But 
the stores in question, it is evident, were fur- 
nished, in part, on the credit of Pelletier. 
There was no personal credit given to the 
owners for them. But it is said that credit 
was also given to the ship, and therefore the 
libelants have a right to look to her for pay- 
ment. Now, to enable them to recover, they 
must show— Fii-st, that they did charge the 
ship; and, second, that they had the right 
to charge her. I should doubt very much, on 
the evidence, whether they ever did charge 
them to the ship. Other stores were charged 
to the ship Albus but these were clwirged to 
the ship Albus' passengers. But, suppose 
they did look to the ship; had they the right 
to do so? Pelletier was not the agent of the 
owners, and did not contract for the stoi-es 
as such; and the owner told the libelants, 
when they furnished the stores, that the 
ship should not be responsible for them. 
The libelants, then, did not look to the ship, 
and, if they did, thej' had no right to do so. 
Libel dismissed, with costs. 
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SWIFT et al. v. BROWNELL et al. 

BROWNELL et al v. SWIFT et al. 

SWIFT et al. v. BROWNELL, et al. 



Circuit Court, 



[Holmes, 467.] i 

D. Massachusetts. 
1875.2 



March, 



CoLLisios — Lights— Navigation Rules— Damages 

— Abandonment — Demukhage — Limited 

Liability — Equipment anjd Slti'lies. 

1. Neglect by a vessel having the right of 
way at night, to show the regulation-lights, does 
not relieve another vessel, meeting her, from the 
duty of observing the rules of navigation and 
using all practicable precautions to avoid a col- 
lision. 

[Cited in The Mary Doane, Case No. 0,205; 
The Abby Ingalls, 12 Fed. 218; The Ada A. 
Kennedy, 33 Fed. 624.] 

2. Where an experienced and capable master 
of a vessel badly injured by a collision at sea, 
himself a part owner of the ship and cargo, act- 
ing in good faith according to his own judgment 
and the advice of two other ship-masters, aban- 
dons the vessel and cargo, their value is to be 
taken as a total loss in estimating the damages 
by the collision, although the other vessel, almost 
as badly injured, succeeded in readiing a port 
of safe^-. 

[Cited in The 0. H. Foster, 1 Fed. 734; The 
Venus, 17 Fed. 926.] 

3. In estimating the damage caused by a col- 
lision between two New Bedford whaling-sliips 
in the Arctic Ocean, a cargo of bone and oi! 
on one of them, there abandoned with the ship 
in consequence of the collision, is to be taken at 
its market value in New Bedford, at the time 
when it would ordinarily have arrived there, if 

1 [Reported by Jabea S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Reversing in part and affirming in part 
Case No. 10,543.] 
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shipped at the time and from the place of the 

collision. 
[Cited in Sheppard v. Philadelphia Butchers' 
Ice Co., Case No. 12,757; Dyer v. National 
Steam Nav. Co„ Id. 4,22o; Guibert t. The 
George Bell, 3 Fed. 585.] 

4. The whaling equipment, provisions, and 
supplies of a whaling-ship, are not within the 
meaning of the words "ship or vessel" as used 
in section 3, of the act of March 3, 1851 (9 Stat. 
635), limiting the liability of ship-owners in cases 
of collision to the value of their interest in the 
*'ship or vessel, and her freight then pending." 

5. There is no "freight pending" on a whaling 
voyage within the meaning of that act. 

6. In estimating the damages to a ship on si 
whaling voyage caused by a collision, demurrage 
is to be allowed for the time she is in port under- 
going repairs. 

Admiralty appeals from a. decree of the 
district court of Massachusetts, dividing the 
damages caused by a collision between the 
■wbaling-sbips Ontario and Helen Mar, In the 
Arctic Ocean. [Case No. 10,543.] [They are 
cross libels by William O. Brownell and oth- 
ers against Jireh Swift, Jr., and others.] 

Marston & Crapo, for owners of the Helen 
Mar. 

Oliver Prescott and T. M. Stetson, for own- 
ers of the Ontario. 

SHEPIiEY, Circuit Judge. These cross- 
libels are promoted to recover damages con- 
sequent on a collision in the Arctic Ocean 
at ten o'clock at night, between the whale- 
ships Ontario and Helen Mar. A gale was 
blowing from the north-west, and both ves- 
sels were lying-to tmder storm-sails. The 
Ontario was close-hauled on the starboard 
tack under close-reefed maintopsail and fore- 
topmast-staysail, and the Helen Mar was 
close-hauled on the port tack, having set her 
lower maintopsail and foretopmast-staysail. 
Each vessel was making from one and a 
half to two and a half knots, much of it 
to leeward. The starboard bows of both 
vessels came in contact, each vessel losing 
foremast, main and mizzen topmast, and 
head-gear and anchors, and all the boats but 
one. The Ontario, with a valuable cargo of 
oil and bone, was necessarily abandoned. 
The Helen Mar was, in her disabled condi- 
tion, brought safely out of the Arctic Ocean 
with a damage alleged at twenty thousand 
dollars. The night of the collision was in- 
tensely cold, with a north-west wind blow- 
ing a gale, with a clear sky, except during 
the occasional snow-squalls, when the in- 
tense cold precipitated the vapors in the air 
in flurries of snow. Except during these 
brief snow-squalls, the moon and stars were 
visible. The Helen Mar had the red and 
green lights required by the act of April 
29, 18G4. The Ontario, it is admitted, had 
not the statute lights, but it is claimed that 
she had a white light in a large Fresnel 
signal-lantern. 

It does not seem to be questioned in this case 
that the Ontario had the right of way. Be- 
ing absolutely close-hauled on the starboard 
tack, although by the rules it was her duty 



as well as that of the Helen Mar to port 
her helm, she could not port any more with- 
out going in stays, which is not required ex- 
cept in extreme cases. That the Ontario 
was in fault for not having the regulation- 
lights is clear. The evidence fails to prove 
that this fault was immaterial, but, on the 
contrary, is conclusive that it contributed to 
the disaster. 

The Helen Mar was bound to port her 
wheel and go to the right. The law requires 
gi-eat vigilance on the part of the vessel bound 
to give "way. The omission of the other ves- 
sel to exhibit the proper lights is insufficient 
to relieve her from the duty of obsei'ving 
the laws of navigation, and of using all 
piticticable precautions to avoid a collision. 
This was the settled law before the enact- 
ment of the act of April 29, 18(54. Chamber- 
lain V. Ward, 21 How. [62 U. S.] 548. It is 
enacted in the twentieth article of that act, 
and has been, since the passage of the act, 
so held in The Gray Eagle, 9 Wall. [76 U. 
S.] 505. The Helen Mar did not port her 
wheel until too late to avoid the collision. 
Was this omission attributable solely to her 
inability to see the Ontario or to know her 
position and course by reason of the absence 
of the colored lights; or was it attributable 
partly to any inattention or neglect and 
want of proper lookout on the Helen Mar? 
Ought the Ontario to have been seen from 
the Helen Mar much earlier than she was 
seen, notwithstanding the absence of the 
colored lights? I think the evidence clearly 
proves that there was no snow-squall at the 
time of the collision, and had not been for 
fifteen minutes before. Not only the lights 
of the Helen Mar, but the vessel itself, were 
clearly seen from the Ontario a considerable 
time before the collision, and I am satisfied 
that the Ontai*io could have been seen from 
the Helen Mar when distaoit at least a quar- 
ter of a mile. If there was a forestaysail 
on the Helen Mar at the time of the collision, 
a fact which the evidence leaves in doubt, 
I do not think it would have obstructed the 
view of the lookout on the Helen Mar mate- 
rially, and, if at all, only at intervals when 
the vessel was pitching. I do not, therefore, 
attach any importance to the question, so 
much discussed at the argument, whether 
or not the forestaysail was up. The Helen 
Mar had four men on deck besides the of- 
ficer: two near the wheel, which was lashed 
but could be readily and quickly freed, and 
two on the lookout. The lookout were sta- 
tioned amidships, because the Helen Mar 
was a wet ship, and with a north-west wind 
blowing a gale, and the temperature at nine- 
teen degrees below zero, the spray freezing 
instantly, and with no topgallant forecastle 
or staging in the bow to accommodate the 
lookout, it was almost, if not quite, impos- 
sible to keep men at the bow. Yet from the 
vise-bench, where one of the men on the 
lookout was stationed, I think the Ontario 
could have been, and ought to have ieen, 
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seen sooner. What the reason was wliy the 
two men on the lookout did not see the On- 
tario sooner than they did, whether it was 
a momentaiy carelessness of the seamen, oi 
a state of listlessness and indifference to 
passing events in the minds of men yielding 
to the numbing influence of the intense cold, 
we may not he able to discover. It is not oft- 
en easy to discern, or necessary to know, why 
negligence existed in a given case. It is 
sufficient for puiposes of judicial determina- 
tion if we find the fact of negligence estab- 
lished. I think in the case of this collision 
neither party proves that *'it has endeavored 
by every means in its power, with' due care 
and caution, and a proper display of nautical 
skill, to prevent the occurrence of the acci- 
dent." See The Lochlibo, 3 W. Rob. Adm. 
318. Here, then, is not a case of inevitable 
accident, but one of mutual fault; the fault 
of each contributing to a common calamity, 
the aggregate loss resulting from which is 
to be equally divided. 

A question is presented whether the On- 
tario is entitled to have her total loss esti- 
mated, on the ground that she was abandon- 
ed, when, it is contended, she might have 
been navigated to a port of safety. Be- 
cause the Helen Mar, in a condition of almost 
equal disability, succeeded in reaching the 
port of San Francisco, it is easy, with the 
wisdom which comes after the event, to con- 
tend that the Ontario might have done the 
same. But the master of the Ontario was 
experienced and of imdoubted seamanship 
and capacity. He was a part owner in ship 
and cargo. He acted not only on his own 
judgment, but on the advice of two other 
masters of whalers in the Arctic Ocean. In 
good faith he determined that it was his 
duty rather to abandon the property of him- 
self and his owners than to risk the lives 
of his crew. Placing ourselves in the posi- 
tion in which he was when called to deter- 
mine, we ought to be slow in overruling the 
decision at which he arrived, and in which 
the other masters concurred. The true rule 
in estimating the value of the cargo of the 
Ontario is the restitutio in integrum. The in- 
jured party is to be made whole. He is to 
be as well ofE as if the injury had not been 
inflicted, and no better, "It is the actual 
damage sustained by the party at the time 
and place of the injury that is the measure 
of damages." Smith v. Condry, 1 How. [42 
TJ. S.] 35. If there is a market value ascer- 
tainable at the time and place of injury, that 
market price governs. If, however, the ar- 
ticle is of value to the owner, the wrong- 
doer does not escape by showing the ab- 
sence, at the time and place of the injuiT, of 
a mai'ket for the article. Stickney v. Allen, 
10 Gray, 352. There was no market price 
for the oil and bone in the Arctic Ocean. 
The true rule, so far as it goes, is stated in 
Bourne v. Ashley [Case No. 1,699]. "The 
market of New Bedford, which the witness- 
es and the assessor adopted, is the control- 



ling market of the country, as well as the 
home port of both vessels, and furnishes the- 
proper standard. The damages, then, will 
be the value at New Bedford, of the oil and 
bone * * * less the average necessary ex- 
penses of * * * freight, insurance, and 
the other usual chai'ges, with interest on the 
sum thus arrived at." This rule is clearly 
a just one; but it seems clear to me that an 
error was made in the mode of applying it 
to the 'facts of this case. The value of the- 
oil and bone was determined by the commis- 
sioner, as confirmed by the court, by taking- 
the market price at New Bedford at the time 
of collision, and deducting freight, insurance^ 
and other usual charges. But the price of 
bone and oil was exceptionally high at New 
Bedford at the time of the collision. By 
making the assessment at that price, the li- 
bellauts receive what they could not have 
obtained by any possible combination of cir- 
cumstances. They had oil and bone in the 
Arctic Ocean. To get it to a market, they 
must take time and incur expense. The valuer 
to them was what the net proceeds of the 
oil and bone would be after the expenses 
had been incurred and the time had elapsed 
necessary to reach a market. The element 
of time, it seems to me, is as much to be 
taken into account as the element of freight. 
There being no market in the Arctic Ocean 
at the time and place of collision, the ai'ticle 
is eonstmctively transported to a place 
where there is a market. We ascertain 
when it could reach the market, what it 
would produce on arrival over the cost of 
placing it there, and thus determine precise- 
ly what it was worth at the time and place 
of the injury. This is what the owner could 
have realized for it by freighting it to the 
market. As he could not have realized the 
exceptionally high price at New Bedford at 
the time of the collision, but only the price 
at New Bedford when he could get his ai*- 
ticles there, the estimate should be based 
upon that price only which the article could 
command. If a cargo of powder be destroy- 
ed, destined for a port where by reason of 
war it commands an exorbitant price, it 
would not be reasonable to give the owner 
that exceptional price, when by no com- 
bination of circumstances it could have 
reached the port until the causes creating 
the exceptional price had ceased to be opera- 
tive. I think, therefore, that, in applying the 
rule quoted from Bourne v. Ashley [supiti], 
the New Bedford price of the bone and oil, 
adopted as a basis, should be the New Bed- 
ford price when the bone and oil could have 
reached the New Bedford market. This 
seems to have been the rule adopted by 
Judge Sprague in Taber v. Jenny [Case No. 
13,720]. It ceiia-inly seems to be a rule of 
exact justice and precise restitution. 

The commissioner to whom the assessment 
was referred reported the value of the cai-- 
go of bone and oil lost on the Ontario, at 
New Bedford prices in September, 1866, the 
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time of collision, after deducting expenses, 
to liave "been §52,554.04; and the value, com- 
puted at the market price of such commodi- 
ties in New Bedford at the date it would 
probably have arrived there, if shipped im- 
mediately, deducting expenses, shrinkage, 
&e., in the same manner, at ?34,G47.67, The 
latter sum should be substituted for the f or- 
mel- in making up the decree. The damage 
to the Ontario, as found by the commissioner, 
would then be $63,512.67, instead of $86,- 
419.04, and the damage to the Helen Mar, 
including the genetal-average charges and 
demurrage, $20,422.28. So that, in order to 
equalize the damages, the Ontario would be 
entitled to the sum of $24,045.19, Instead of 
$32,093.38, as found in the decree of the dis- 
trict court. 

But as the liability of the owners of the 
Helen Mar for damage or injury by col- 
lision, by the provisions of the act of con- 
gress of March 3, ISol, "shall in no case ex- 
ceed the amount or value of the interest of 
such owner or owners respectively in such 
ship or vessel and her freight then pending," 
it becomes necessary to determine the con- 
tributoiy value of the ship or vessel and her 
freight then pending. The liability is for 
the value of the vessel after collision, the 
act of congress having adopted the rule of 
the maritime law, and not the rule of the 
English statutes, on this subject. Norwich 
Co. V. "Wright, 13 Wall. [80 U. S.] 104. It is 
contended in behalf of the Ontario that the 
value of the whaling equipment, at date of 
collision, is to be estimated in the value of 
the vessel. The commissioner has found 
this to have been $10,000; and the decree of 
' the district court adding this to the $8,000, 
the value of the Helen Mar, after the col- 
lision, makes the estimated value of the ship 
at the date of collision $18,000. 

The limitation of liability in the statute 
is the value "of the ship and her freight 
then pending." Does the word "ship," as 
used in the statute, include, in the case of a 
whaler, the whaling outfits, consisting of 
whaling-gear, caslis, provisions and supplies 
for the crew, and trading, known as "slops"? 
That the word "ship" was intended to in- 
clude the tackle, apparel, and furniture of 
the ship, I suppose, will hardly be question- 
ed. In case of insurance, whaling equip- 
ment or fishing-stores are not considered as 
covered by a policy on the ship, or as a part 
of her tackle, apparel, and furniture. In 
construing the English statute (53 Geo. III. 
c. 159), Lord Stowell, in the case of. The 
Dundee, 1 Hagg. Adm. 109, held the fishing- 
stores of a vessel engaged in the Greenland 
fisheries liable to contribute in compensation 
for damages done to another British ship by 
collision. But that learned judge did not 
so hold on the ground that the whaling im- 
plements or fishing-stores were included in 
the term "ship," or in the phrase, "ship, her 
tackle, apparel, and furniture." He states 
the question thus: "The only remaining 
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question can be, whether the word appurte- 
nances is properly applicable to fishing-stores 
on board of a fishing-vessel. It is a word of 
wider extent than 'furniture,' and may be 
properly applied to many things that could 
not be so described (with propriety at least) 
in a contract of insurance." He then pro- 
ceeds to discuss what may properly be de- 
fined as appurtenances to a ship. The word 
"appurtenances," he states, must not be con- 
strued with a mere reference to the absti-act 
naked idea of a ship; for that which would 
be an incumbrance to a ship one way em- 
ployed would be an indispensable equipment 
in another; and it would be preposterous 
abuse to consider them alike in such differ- 
ent positions. You must look to the rela- 
tions they bear to the actual service of the 
vessel. He held the fishing-stores of a 
whaler to be "appiu-tenances." So far from 
holding them to be included in the words 
"ship, her tackle, apparel, and furniture," 
he held that the seventh and eighth clauses 
of the act 53 Geo, III., in which the word 
"appurtenances" is introduced as subject to 
contribution, must be considered as explan- 
atory of the first enacting clause, which sub- 
jects the ship, tackle, apparel, and furniture, 
and its freight, to contribution, thus proving 
that the obligation of that clause, as ex- 
plained by the following clauses, was in- 
tended to embrace whatever could be fairly 
considered as the appurtenances of the ship. 
He adds: "It cannot be supposed that these 
following clauses introduce any inoperative 
word totally without meaning." Unless the 
word "appurtenances" be an inoperative word 
totally -without meaning, it is, as Lord Sto- 
well observes, a "word of wider extent than 
'furniture;' " and the English statute, which 
subjects the ship and aU her appurtenances 
to liability, is much broader in that partic- 
ular than the act of congress, which limits 
the liability to the value of the ship and the 
pending freight. The question in the case 
of The Dundee was, "whether the word 'ap- 
purtenances' is properly applicable to fish- 
ing-stores on board a fishing-vessel." The 
question in the case pending is, whether the 
word "ship" is properly applicable to fishing- 
stores on board a fishing-vessel. It seems 
to meas clear that such stores are not "ship" 
in the case of a fishing-vessel, as that, in 
such case, they are appurtenances of the- 
ship, and as clear that they are not included 
in our statute in the word "ship," as it is 
clear that they were included in the English 
statute in the expression "ship with all her 
appurtenances." The very nature of an ap- 
purtenance is that it is one thing which be- 
longs td another thing. If the fishing-stores 
are "ship," they are not appurtenances of 
the ship. 

The act of congress seems to have been 
drawn with direct reference to all the pre- 
vious English statutes on this subject. The 
word "appurtenances," used in the seventh 
and eightli clauses of the act of 53 Geo. III., 
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had, almost thirty years before the passage 
of the act of congress, received a construc- 
tion by Lord Stowell in The Dundee. The 
court of king's bench, also, in Gale v. Laurie, 
5 Barn. & C. 156, growing out of an applica- 
tion for prohibition in the case of The Dun- 
dee, had decided that the words "with all 
her appurtenances," in the seventh section 
of the act of 53 Geo. III., were to be consid- 
ered as if inserted after the words "ship" 
and "vessel" in the first clause, and that 
fishing-stores were a part of the appurte- 
nances of the ship. By the use of the Avords 
"ship" and "freight pending," and the omis- 
sion of the word "appurtenances," used in 
the English statute after tnis construction 
had been given to it, congress clearly ex- 
pressed an intention to limit the liability to 
the value of the ship, and that which is 
properly a part of the ship, her tackle, ap- 
parel, and furniture, and not to include that 
which is no part of the ship in the language 
of merchants, but only appurtenant to it as 
necessary for a special voyage or adven- 
ture. There is no "freight pending" in a 
whaling voyage; and the decree in the dis- 
trict court properly omitted any allowance 
for freight in the valuation of the Helen 
Mar. 

In the estimate of damage to the Helen 
Mar by the collision, the commissioner al- 
lowed demurrage on the Helen Mar while 
imder repair at San Francisco. The rule 
allowing demurrage, under such circumstan- 
ces, is too well settled to be questioned. 
The sum allowed by the commissioner seems 
large; but the report is in all respects re- 
-narkable for its accuracy and ability; ana, 
upon a mere question of fact as to amount, 
I do not feel disposed to disturb the con- 
clusion of so competent a commissioner, 
after it has received the approval of an ad- 
miralty judge so careful and experienced, 
without a more clear preponderance of evi- 
dence against the finding than I can find 
from the testimony reported in this case. 
The Helen Mar, therefore, is to be valued 
immediately after the collision, without add- 
ing thereto the value of her whaling outfits, 
or any allowance for freight. The aggre- 
gate damages are to be divided. No cost is 
to be taxed for either party in the district 
court, and the Helen Mar is to recover the 
costs after the appeal. The decree of the 
district com-t, so far as it decrees that both 
parties were in fault, and the aggregate 
damages are to be divided, is affirmed, and 
so much of it as includes in the valuation of 
the Helen Mar her whaling outfits, as a 
basis for determining the extent of the lia- 
bility of her owners under the statute, is 
revei-sed; and a decree is to be entered 
against the Helen Mar and owners for the 
sum of $8,000, with interest from the date 
of the collision. Decree accordingly. 
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SWIFT et al. v. GIFFORD. 

[2 Lowell, 110.] 1 

District Court, D. Massachusetts. March, 1872. 

FisuEKiES— FiiisT TO Ihon TThai.e— Usage. 

1. Where a boat's crew from whale-ship A. 
pursued and struck a whale in the Arctic Ocean, 
and the harpoon, with the line attached to it, 
remained in the whale, but did not remain fast 
to the boat, and a boat's crew from ship B. con- 
tinued the pursuit and captured the whale, and 
the master of ship A. claimed it on the spot, 
held, that an admitted usage that the whalo 
should belong to ship A. under such circumstan- 
ces was a valid usage. 

2. A like decision was made by Judge Sprague 
in a case not reported. 

[See Case No. 1,698.] 

[Cited in Ghen v. Rich, 8 Fed. 161.] 

Libel by [W. C. N, Swift and others] the 
owners of the ship Hercules against the 
agent and managing owner of the Rainbow, 
both whale-ships of New Bedford, for the 
value of a whale killed in the Okhotsk Sea 
by the boats of the Hercules, and claimed 
by the master of the Rainbow, and taKen 
and appropriated by him, because one of 
his harpoons, with a line attached to it, was 
I found fastened in the animal when he -was 
killed. The evidence tended to show that 
the boats of the respondents raised and 
made fast to the whale, but he escaped, 
dragging the iron and line, and so far out- 
i-an his pursuers that the boats' crews of 
the Hercules did not know that any one had 
attacked or was pursuing the whale when 
they, being to windward, met and captured 
him; that the master of the Rainbow was, 
in fact, pursuing, and came up before the 
whale had rolled over, and said that one of 
bis irons would be found in it, which proveu 
to be true; and he thereupon took the prize. 
The parties filed a written stipulation that 
witnesses of competent experience woirtd 
testify, that, during the whole time of mem- 
ory of the oldest masters of whaling-ships, 
the usage had been uniform in the whale- 
fishery of Nantucket and New Bedford that 
a whale belonged to the vessel whose iron 
first remained in it, provided claim was 
made before cutting in. There were wit- 
nesses on the stand who confirmed the ex- 
istence of the usage, and who extended it 
to all whalemen in these seas; and there 
was nothing offered to oppose this testi- 
mony. The only disputed question of fact 
or opinion was concerning the reasonanlo 
probabilty that the whale would have been 
captured by the Rainbow, if the bojits of the 
Hercules had not come up. The value of 
the whale was said to be about .?3.000. 

J. C. Dodge and C. T. Bonney, for libel- 
lants. 

1. The rule of law is, that wild animals 
become property only when fully and actu- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion,] 
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ally taken into possession. 2 Kent, ^Comm. 
239; Pierson, v. Post, 3 Caines, 175; Bus- 
ter V. Newkirk, 20 Johns. 75; 2 Bl. Comm. 
389-394. 

2. The admitted custom, being in contra- 
vention of tills rule of law, is void. Dick- 
inson V. Gay, 7 Allen, 29; Copeland v. Rich- 
ardson, 6 Gray, 53G; Brown v. Jaekson 
[Case No. 2,016]; Thompson v. Riggs, 5 Wall. 
[72 U. S.] 663; Nudd v. Hobbs, 17 N. H. 524; 
Constable v. Nickerson, 14 C. B. (N. S.) 230; 
Dobd V. Farlow, 11 Allen, 429; Repd y. 
Richardson, 98 Mass. 216; Leach v. Perkins, 
17 Me. 465; Hone v. Mutual Safety Ins. uo., 
1 Saitdf. 149. 

3. The usage is not universal. See the re- 
ported eases in England. Addison v. Row, 
3 Pat. App. 334; Hogarth v. Jackson, 2 Car. 
& P. 595; Aberdeen Arctic Co. v. Sutter, 4 
MacQ. 355; Fennings v. Lord Grenville. 1 
Taunt 241; Littledale v. Seaith, Id. 243. 
note. 

4. The custom is unreasonable. 

5. We ought to have salvage, at least. 

G. Marston and W. W. Crapo, for respond- 
ent. 

The admitted usage is valid. The several 
English and Scotch cases cited by the libel- 
lants recognize and uphold a usage not pre- 
cisely like this, but equally derogatory or 
the general rule of law. The very same 
usage is referred to by Sprague, J., in Ta- 
ber V. Jenny [Case No. 13,720], with appar- 
ent approbation, and in Bourne v. Ashley 
[Id. 1,698], decided by the same learned 
judge, but not reported, the usage was rec- 
ognized and applied. 

LOWELL, District Judge. The rule of 
the common law, borrowed probably from 
the Roman law, is, that the property in a 
wild animal is not acquired by wounding 
him, but that nothing short of actual and 
complete possession will avail. This is rec- 
ognized in all the cases concerning whales 
cited at the bar, as well as in the authori- 
ties given under the first point. Whether 
the modern civil law has introduced the 
modification that a fresh pursuit with rea- 
sonable prospect of success shall give title 
to the pursuer, does not seem to be wholly 
free from doubt, though the ancient com- 
mentators rejected such a distinction, for 
the satisfactory reason that it would only 
introduce uncertainty and confusion into a 
rule that ought to be clear and unmistak- 
able. See 16 Poth. Pandects, p. 550, lib. 41, 
tit. 1; Gains, by TV>mpkins & Lemon, p. 
270. I do not follow up this inquiry; be- 
cause it would be impossible for me to say 
that the crew represented by the respond- 
ent, though continuing the chase, had more 
than a possibility of success. 
. The decision, therefore, must turn on the 
validity of the usage, without regard to the 
chances of success which the respondent's 
crew had when the others came up. It 
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is not disputed that the whalemen of this 
state, who have for many years past form- 
ed, I suppose, a very large proportion of 
all those who follow this dangerous trade 
in the Arctic seas, and perhaps all other 
Americans, have for a very long time rec- 
ognized a custom by which the iron holds 
the whale, as they express it. The con- 
verse of the proposition is that a whale 
which is found adrift, though with an iron 
in it, belongs to the finder, if it can be cut 
in before demand made. The usage of the 
English and Scotch whalemen in the North- 
ern fishery, as shown by the cases, is, that 
the iron holds the whale only while the line 
remains fast to the boat; and the result is, 
that every loose whale, dead or alive, be- 
longs to the finder or taker, if there be but 
one such. 

The validity of the usage is denied by the 
libellants, as overturning a plain and well- 
settled rule of property. The cases cited 
in the argument prove a growing disposi- 
tion on the part of the courts to reject local 
usages when they tend . to control or vary 
an explicit contract or a fixed rule of law. 
Thus Story, J., in The Reeside [Case No. 
11,657], says, "I own myself no friend to 
the almost indiscriminate habit of late years 
of setting up particular usages or customs 
in almost all kinds of business and trade, 
to control, vary, or annul the general lia- 
bilities of parties under the common law, as 
well as the commercial law. It has long 
appeared to me that there is no small dan- 
ger in admitting such loose and inconclu- 
sive usages and customs, often unknown 
to particular parties, and liable to great 
misunderstandings and misinterpretations 
and abuses, to outweigh the well-known 
and well-settled principles of law." Many 
similar remarks of eminent judges might be 
cited. But in the application of these gen- 
eral views it will be found difficult to ascer- 
tain what is considered a principle of law 
that cannot be interfered with. Principles 
of law difCer in their importance as well as 
in their origin; and while some of them rep- 
resent great rules of policy, and are beyond 
the reach of convention, others may be chan- 
ged by parties who choose to contract upon 
a different footing; and some of them may 
be varied by usage, which, if general and 
long established, is equivalent to a contract. 
Thus in Wigglesworth v. Dallison, 1 Doug. 
201, which Mr, Smith has selected as a lead- 
ing ease, the law gave the crops of an out- 
going tenant to his landlord; but tlie cus- 
tom which made them the property of the 
tenant was held to be valid. 

The rule of law invoked in this case is one 
of very limited application. The whale fish- 
ery is the only branch of industiy of any 
importance in which it is likely to be much 
used; and if a usage is found to prevail 
generally in that business, it will not be open 
to the objection that it is likely to disturb 
the general understanding of mankind by 
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the interposition of an arbitrary exception. 
Then the application of the rule of law itself 
is very difficult, and the necessity for great- 
er precision is apparent. Suppose two or 
three boats from different ships make fast 
to a whale, how is it to be decided which 
was the first to kill it? Every judge who 
has dealt with this subject has felt the im- 
portance of upholding all reasonable usages 
■of the fishermen, in order to prevent dan- 
gerous Quarrels in the division of their 
spoils. In Fennings v. Lord Grenville, 1 
Taunt. 241, evidence was offered of a cus- 
tom in the Southern fishery for the contend- 
ing ships to divide the whale equally be- 
tween them. This custom, which differed 
•entirely from that prevailing in the North 
Atlantic, was yet thought to be not unrea- 
sonable. Ghambre, J., said, "I remember 
the first case on the usage which was had 
tiefore Lord Mansfield, who was clear that 
-every person was bound by it, and who said, 
that were it not for such a custom there 
would be a sort of warfare perpetually' sub- 
sisting between the adventurers." The case 
went off upon a question of pleading, and 
the custom was not passed upon, but it is 
<;lear that it was thought to be valid. In 
the other cases cited, the usage first above 
mentioned was found to be valid- In the 
<;ase of Bartlett v. Budd [Case No. 1,075], 
the respondents claimed title to a whale by 
reason of having found it, though it had 
been not only killed, but carefully anchored, 
by the libellants. I there intimated a doubt 
■of the reasonableness of a usage in favor 
of the larceny of a whale under- such eir- 
•cumstances. And I still think that some 
parts of the asserted usage could hardly be 
maintained. If it were proved that one ves- 
sel had become fully possessed of a whale, 
and had afterwards lost or left it, with a 
reasonable hope of recovery, it would seem 
•unreasonable that the finder should acquire 
the title merely because he is able to cut 
in the animal before it is reclaimed. And, 
on the other hand, it would be difficult to 
admit that the mere presence of an iron 
should be full evidence of property, no mat- 
ter when or under what circumstances it 
may have been aflixed. But the usage be- 
ing divisible in its nature, it seems to me, 
that, so far as it relates to the conduct of 
the men of different vessels in actual pur- 
suit of a whale, and prescribes that he who 
first strikes it so effectually that the iron 
remains fast should have the better right, 
the pursuit still continuing, it is reasonable, 
though merely conventional, and ought to be 
upheld. In Bourne v. Ashley [supra], de- 
termined in June, 1863, but not printed. 
Judge Sprague, whose experience in this 
class of cases was very great, found the 
custom to be established, and decided the 
cause in favor of the libellants, because they 
owned the first iron, though the whale was 
killed by the crew of the other vessel, or 
by those of both together. "Mx. Stetson, of 
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counsel in that case, has kindly furnished 
me with a note of the opinion taken down 
by him at the time, and 1 have carefully 
compared it with the pleadings and depo- 
sitions on file, and am satisfied that the pre- 
cise point was in judgment. The learned 
judge is reported to have said that the 
usage for the first iron, whether attached 
to the boat or not to hold the whale, was 
fully established, and that one witness car- 
ried it back to the year 1800. He added, 
that although local usages of a particular 
port ought not to be allowed to set aside tlie 
general maritime law, this objection did not 
apply to a custom which embraced an en- 
tire business, and had been concurred in 
for a long time by every one engaged in 
that trade. 

In this case the parties all understood the 
custom, and the libellants' master yielded 
the whale in conformity to it. If the pur- 
suit of the Rainbow had been clearly under- 
stood in the beginning, no doubt the other 
vessel would not have taken the trouble to 
join in it and the usage would have had its 
appropriate and beneficial effect. In the 
actual circumstances, it is a hard case for 
the libellants; but as they have not sus- 
tained their title, I must dismiss their cause, 
and, in consideration of the point being an 
old one in this court, with costs. 

Libel dismissed, with costs. 



Case Isfo. 13,697. 

SWIFT et al. v. The HAPPY RETURN. 

[1 Pet. Adm. 253.] i 

District Court, D. Pennsylvania. 1799. 

Seamen— DcTY ix Unladi.xg— During Voy.\GE— 

End of Voi'AGE — Supplementaky Lahoh — 

When "Wages Due— Philadei-phia Ci'stom. 

1. Whether mariners are bound, when the voy- 
age is ended, to unlade the ship. 

[Cited in Knasff v. Goldsmith, Case Xo. 7,872; 
Packard v. The Louisa, Id. 10,652.] 

2. Guindage, or hoisting, supplementarv la- 
bour, and extra allowance therefor. 

3. Wages of navigation, and those for loading 
and unloading, distinct. 

[Cited in The Martha, Case No. 9,144.] 

4. Seaman bound to unlade and relade, at 
any port on the voyage. 

[Cited in Florez v. The Scotia, 35 Fed. 916; 
Cuban Steamship Co. v. Fitzpatriek, 66 Fed. 
66.] 

5. End of the voyage, and discharge of the 
cargo separate subjects. 

6. Custom in Philadelphia to hire others than 
the crew to unlade. 

[7. Cited in Slacum v. Smith, Case No. 12.- 
936, to the point that the absenting of a seaman 
from the vessel after the voyage was ended, and 
before the cargo was discharged, is not a forfei- 
ture of wages.] 

[8. Cited in The Nimrod, Case No. 10,267; 
Harden v. Gorden, Id. 6,047; Freeman v. Ba- 
ker, Id. 5,084; Holmes v. Hutchinson. Id. 6,639; 
The Forest, Id. 4,936,— to the point that, bv the 



1 Reported by Richard Peters, Jr., Esq.] 
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general maritiriie law, if a seaman falls sick 
duringr the voyage, he is to be cured at the ex- 
pense of the Tessel.] 

[9. Cited in The Childe Harold, Case No. 
2,676, to the point that feeding a crew on un- 
wholesome or spoiled provisions would justify 
their leaving the ship, and such neglect of the 
owner would subject him, at least, to pay full 
wages for the voyage.] 

[10. Disapproved in The William Jarvis, Case 
No. 17,697, upon the point that wages are not 
payable until the expiration of the period allow- 
ed for collecting the freight.] 

[This was a libel for wages by Swift, 
Hastings, and others, against the Happy 
Return.] 

PETERS, District Judge. As to mariners 
shipped "for the voyage," unless specially 
obliged by the articles, as they are in many 
ports of the United States, and elsewhere, 
it is questionable whether or not they are 
bound to unlade the ship, after the voyage 
is ended. I incline to think they are not so 
bound: the voyage is ended when the ves- 
sel has arrived at her last port of delivery, 
aud is there safely moored. Should it be 
deemed an additional duty to their common 
maritime employment to unlade the cargo, 
they are only answerable in damages for 
neglect or refusal. The contract for tue I 
voyage cannot be so amplified and pro- 
longed, as to subject mariners to forfei- | 
tures, after the voyage is completed, though I 
the lading or ballast be not discharged. 
Laws so highly penal, must be construeu | 
strictly. In 1 Strange, 405, it will be seen j 
that the general doctrine is, that "no wages j 
are payable while the ship is lading or unlad- 
ing." I presume, at the port of outfit and 
return, as well as under the circumstances 
developed in this case. 

By the Laws of Wisbuy (article 5) "the 
mariners shall have three deniers a last, for 
loading, and three for unloading; which is 
to be reckoned only as their wages for 
guindage or hoisting," These duties "are 
never fixed on account of the dearness of 
provisions, and the value of money, which 
changes and encreases daily. The rate of 
guindage or reguindage" (hoisting up and 
down, or loading and unloading) "is com- 
monly in France, five sols a last, which is 
two sols six deniers turnois, a tun." These 
authorities, among others, shew that there 
Is a distinction in the maritime laws, be- 
tween the wages of navigation, and those al- 
lowed for loading and unloading; the lat- 
ter being considered independent and dis- 
tinct services from the former. On the voy- 
age, at a foreign port of delivery, the sea- 
men are certainly bound, under the penalty 
of forfeiture of wages, &c- to unlade and 
reload the ship. 

Our act of congress for regulating seamen 
[1 Stat. 131] only fixes, and with too little 
precision, the time when the wages are due 
and payable. It does not specifically declare 
who shall unlade the ship, after the voyage 
is ended: the words are, "and as soon as 
23FED.CAS. — 36 



the voj'age is ended, and the cargo or bal- 
last be fully discharged, at the last port 
of delivery, every seaman or mariner, shall 
be entitled to the wages which shall be 
then due, according to his contract." By 
this it seems obvious to me, that in the con- 
templation of this law, following the princi- 
ples of the maritime laws of other nations, 
the end of the voyage, "and the discharge 
of the cargo," are separate and distinct sub- 
jects; though time, after the discharge, is 
given to the merchant and master, to en- 
quire into embezzlements and other malfeaz- 
ances, and to collect the freight. The wages 
of the mariner are "due, according to his 
contract," when the voyage is ended, though 
not payable, until the expiration of the pe- 
riod allowed for collecting the freight. It 
is debitum in present!; solvendum in futuro. 
Advantage of neglect or refusal to unload 
has been seldom attempted to be taken in 
this port, with the single and bona fide in- 
tent of compelling the seamen to perform 
this service. Forfeitures of wages for a 
whole voyage have been called for on uhis 
account, most frequently when old quarrels 
at sea, or recent animosities, or differences 
about accounts, have embittered the par- 
ties. The law is too often, in violation of 
its principles, spirit and system, considered 
and applied to, as a means to gratify the 
passions. In disputes relativp to seamen's 
wages, the most irksome and unpleasant 
part of my duty, this propensity is too often 
evinced, by one or the other party. In this 
port, it is the general custom to hire others 
than the mariners to lade and unlade ves- 
sels. The merchants find it more for their 
interest so to do, than to depend on the 
mariners, who are particularly ungovern- 
able after a voyage is ended; and are, when 
arrived at home, impatient under confine- 
ment to the drudgery of unlading the cargo. 
The owners, too, wish to avoid the trouble, 
danger and expense of keeping fire, ana 
cooking and furnishing provisions 2 on 

2 Expenses for boarding on shore, in a foreign 
port particularly, have been often brought for- 
ward. I have always determined according to 
Circumstances, finding no direct nile to guide 
me. Cooking and provisions actually furnished 
on board, have always been decisive with me, 
to deny allowance for boarding on shore. But 
where these have not been afforded; or if in- 
sufficient, irregular, or unsound, I have deemed 
myself justified in allowing charges for board- 
ing. In one ease, very atrocious, I would have 
gone the length of payment equal to that direct- 
ed for short allowance, but an accommodation 
took place. Expenses for boarding on shore 
have sometimes been voluntarily agreed to be 
paid; at others, so trifling a sum has been allow- 
ed by the master to the mariners, that I have 
been obliged to increase it, to a reasonable rate. 
Where no provisions were provided on board, 
or the means of supporting themselves on shore 
furnished, I have deemed it justifiable in the 
mariners to leave the ship; after tendering 
themselves ready to do duty, on being furnished 
with money or provisions for their support. 

Controversies often arise on hospital bills, paid 
for sick sailors sent on shore in foreign ports. 
I have seldom satisfied myself in the decisions 
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board the sbip. This point is therefore ren- 
dered less imi)ortaut, under the custom pre- 
vailing here. 



Case KTo. 13,698. 

SWIFT T. HATHAWAY et al. 

[1 Gall. 417.] 1 

Circuit Court, D. Massachusetts. May Term, 
1813. 

Payment— Deposit witu Consent of Ckeditok. 

If a debtor deposit money for his creditor with 
a third person, and the creditor assents thereto, 
or give the depositary a new credit upon the 
footing of such deposit, the original debtor is 
discharged. 

[Cited in Wright v. Crockery Ware Co., 1 N. 
H. 282. 

The action [by Jireh Swift, administrator 
of William Ross, against Stephen Hathaway 
and John W. Russell] was brought to recov- 
er the sum of ?3431.87, alleged to be due on 
balance of account from the defendants to 
the intestate. On the trial, it appeared that 
the defendants were commission merchants 
at New York, and the action was brought to 
recover the balance due on a sale, made by 
them, of two thirds of the ship Neptune be- 

I have been obliged to give in such cases. The 
charge for medical or chirurgical advice, is com- 
monly mixed • in the gross, with the general 
items, per day or week, for boarding and attend- 
ance. The sailor must only pay for the former. 
I think, if the merchant cannot specify the 
amount of this charge, he should pay it himself; 
as it is impracticable to fix it at discretion, in 
any just proportion; and I have sometimes erred 
in ' attempting it. By the Laws of Oleron, a 
ship-boy, or nurse, must attend a sick seaman 
on shore; which would be more expensive than 
the controverted charges. When one of a crew 
is seized with an infectious disease, he should 
be removed from the rest, and sent on shore, 
at the ship's expense, for the safety of the 
whole, and the advantage of the owner, who 
must count on extra disbursements, if he will 
trade to ports or places, liable to such casualties. 
The charge should not be thrown on the sailor, 
and niceties insisted on, to shew that it was in- 
curred at his request. It ought to he borne, 
from motives both of humanity and justice. So 
should it be, when proper care cannot be taken 
of sick seamen on board, and particularly when 
most, if not all, of the crew are infected. It is 
often endeavoured to be shewn that a sick sea- 
man made his election to go on shore, and there- 
fore he should pay the expense: but this is not 
correct. The Law of Oleron expressly directs, 
that a sick seaman (one really ill) shall be put 
on shore, and a ship-hoy or nurse employed to 
attend him, at the expense of the ship. The in- 
terests of commerce require liberality on this 
subject; yet I have, frequently, and most pain- 
fully, witnessed a contrary disposition. Laws 
cannot be made to reach every point. Although 
in ordinary cases, having a medicine chest on 
board, may be a compliance with the act of con- 
gress, exceptions should be made, where danger- 
ous diseases require, and compel, extraordinary 
remedies and expense. 
1 [Reported by John Gallison, Esq.] 
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longing to the intestate. The sale was made 
on the 1st of Februai-y. A. D. 1810, on a 
credit of four and six months, and notes 
were given by the purchasers accordingly. 
On the 16th of May, 1810, the defendants dis- 
solved their partnership, and due notice was 
given thereof in the gazettes. John W. Rus- 
sell, on the dissolution of the firm, was con- 
stituted the agent for settlement of all the 
partnership concerns, and immediately form- 
ed a new partnership with his brother Gil- 
bert Russell, under the firm of John W. and 
Gilbert Russell. The notes were put into 
the hands of the new firm and collected by 
them, and duly credited in the account of the 
administrator; and due notice was given to 
him of all these facts. In September, 1810, 
he drew a bill on the new firm for part of 
the money so collected, which was duly paid. 
The residue remained in the hands of the 
new firm until they failed in the spring of 
1811. There was considerable evidence in 
the caiise, to show an express assent and ac- 
quiescence on the part of the administrator 
to the money remaining in the hands of the 
new firm. 

W. Preseott, for plaintiff. 
W. Sullivan and Hai-rison G. Otis, for de- 
fendant Hathaway. 

STORY, Circuit Justice, in summing up, 
stated to the jury, that if they were satis- 
fied, that the notes were originally lodged in 
the hands of J. & G. Russell with the as- 
sent of the administrator; or if afterwards 
he assented to the collection of the money by 
them, or voluntarily left the money in their 
hands and ratified their proceedings, the 
firm of Russell & Hathaway were dischar- 
ged from all responsibility. If a creditor 
know that his debtor has lodged money in 
the hands of a third person for his account, 
and he assents to the proceeding, or gives a 
new credit to such person on the footing of 
such deposit, the original debtor is com- 
pletely discharged. 

The jury found a verdict, without diffi- 
culty, for the defendant Hathaway. Rus- 
sell, the co-defendant, did not appear, and 
was defaulted. The court ordered a general 
judgment to be entered, that the plaintifC 
should take nothing by his writ. 



SWIFT V. HUMPHREYS. See Case No. 5,- 
480. 
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SWIFT et al. v. WADY. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Case No. 13,700. 

SWIFT et al. v, WHISEN et al. 

13 Fish, Pat Cas. 343: 2 Bond, 115; Merw. 
Pat. Inv, 42B.J1 

Circuit Court, S- D. Ohio. Oct. Term, 1867. 

Patents— Assignee — Reissue — Fraud is Pro- 
CUKEMENT— Omitted Claims — Drawings— Ex- 
tension — Foreign Invention — Experiments. 

1. A reissue may be granted to an assignee of 
an assignee of letters patent. 

2. A reissue may be granted to an assignee, 
upon his application, without the consent, ap- 
probation, or knowledge of the original paten- 
tee. 

3. It is the uniform doctrine of all the courts 
■of the United States that they will presume that 
the law has been complied with; and they re- 
fuse to go into any inquiry, back of the grant 
hy the commissioner, except in cases of fraud. 

4. If facts appear which are sufficient to sat- 
isfy the jury that there has been fraud in the 
procurement of the reissue, either actual fraud, 
or circumstances which may be supposed to 
amount to constructive fraud, the reissued pat- 
ent will be void. 

5. There may be a constructive fraud, where 
it is made manifest that the reissued patent is 
fraudulently extended beyond the claims of the 
original patent for a deceptive purpose. 

6. If a certain feature of the original inven- 
tion was the invention of the patentee which he 
omitted to claim in his specification and claim, 
upon the surrender of the patent, by himself or 
an assignee, he has a right to incorporate that 
element in the claims for a reissued patent. 

7. If the drawings show an element of the in- 
vention which the patentee has not included spe- 
cially in his claim, it is evidence, nevertheless, 
that it was a part of his invention, and he or 
his assignee has a right to incorporate that ele- 
ment in a reissued patent. 

8. The fact that the original patent has been 
reissued three times, and that the original pat- 
ent had been thus three times submitted to the 
investigation of the patent office, would be a 
presumption in favor of the fairness of the 
transaction. 

9. Upon an application for an extension of 
a patent, the law requires a very rigid scrutiny 
into the original claim of the patentee as to the 
novelty and utility of the invention. 

[Cited in Cook v. Ernest, Case No. 3,155,] 

10. An extension strengthens lie presumption 
of the novelty and utility of the patent. 

[Cited in Cook v. Ernest, Case No. 3,155.] 

11. Courts are reluctant to declare a patent 
void on the ground of vagueness or ambiguity, 
unless it be very clear and unmistakable. 

12. A claim for a bolt to be placed in a posi- 
tion, "vertical or nearly so," is free from ambi- 
guity. It calls for a bolt in a vertical position, 
with permission to the builder to give it a slight 
inclination if necessary, in his discretion. 

13. In all descriptions of patented machines, 
something must be left to the judgment and dis- 
cretion of the mechanic who constructs the ma- 
chine. 

14. An ambiguity in the description may be 
removed by reference to the drawings, which 
may be examined to determine the dimensions 
of the parts, when dimensions become material, 

1 [Reported by Samuel S. Fisher, Esq., re- 
printed in 2 Bond, 115, and here republished by 
permission. Merw. Pat Inv. 426, contains only 
a partial report.] 



15. All the parts of a combination must co-act 
in producing the result claimed from their com- 
bination. 

16. If a machine be invented and used in a 
foreign country, but not patented or described 
in any publication or work, such use will not 
affect the right of a bona fide American invent- 
or to a patent. 

17. There is no kind of testimony that is more 
reliable in regard to the true character of a ma- 
chine than an accurate model; it is a witness 
that can not lie. 

■ 18. If a machine, although designed to sepa- 
rate smut from wheat, embodies the principle 
of a machine afterward patented to separate 
flour from bran, • and, without the exercise of 
invention, could be changed so as to perform 
the same functions as the latter, in substantially 
the same way, the patent would be void. 

19. If a prior machine were merely got up 
for the purpose of experiment, and was not prac- 
tically tested, it would not constitute a practical 
invention. 

This was an action on the case [by Alex- 
ander Swift and .Joseph Kinsey against 
Amos Whisen, and Jesse Green, and others] 
tried before the court and a jury, brought to 
recover damages for the infringement of let- 
ters patent [No. 6,148] for "improvement in 
machinerj-- for separating flour from bran," 
granted to Issachar Frost and James Mon- 
roe, February 27, 1849, reissued to them 
March 13, 1855 [No. 302], assigned to H. 
A. Burr, J. D. Condit, A. Swift, B. Bamum, 
and J. M. Oarr, and reissued to the assign- 
ees May 11, 1858, assigned to Alexander 
Swift and reissued to him February 25, 1862, 
extended to the original patentees,, upon their 
application, for seven years from February 
27, 1863, and on the same day assigned to 
the plaintiff. 

The disclaimer and claim of the original 
patent were as follows: "Having thus fully 
described the constiTuction, arrangement, and 
operation of the several parts of our ma- 
chine, we will now add that we do not mean 
to claim to be the original Inventors of a 
cylinder, nor of a combined punched and 
reticulated cylinder, nor of a cylinder cov- 
ered with strips of punched sheet iron and 
strips of leather filled with tacks, such as 
are used In smut machines, nor the arrange- 
ment of gearing by which the machine Is 
propelled; but we do claim to be the orig- 
inal and first inventors of the combination 
and arrangement of the external upright 
stationary close cylindrical case B, with the 
internal combined punched and reticulated 
upright stationary scourer and bolt Bi, Bs, 
and revolving cylindrical scourer and blower 
C, constructed, arranged, and operated In the 
manner and for the purpose herein fully set 
forth, by which the fine flour that usually 
adheres to the bran, after being subjected to 
the first bolting operation, is now complete- 
ly separated from the bran and collected In 
the annular space 'between the cylindrical 
bolt and cylindrical case, from whence it 
descends through the segmental openings in 
the horizontal base, upon which the said 
bolt and case' rest, into conducting spouts as 
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aforesaid, wliilst tlie bran is blown from 
the interior of the bolt through a spout 
leading through the external case as afore- 
said, in the meshes of the bolting cloth, be- 
ing kept open by the pressm'e of air pro- 
duced inside the combined cylindrical scour- 
er and bolt, by the manner in which the ob- 
lique and radial and parallel wings are ar- 
ranged on the revolving, scouring, and blow- 
ing cylinder, as above set foilh." 

The claims of the reissue of 1S55 were as 
follows: "I claim, first, the platform D 
(always at right angles with the sides of the 
bolt when not made conical), or close hori- 
zontal bottom, when used in connection with 

[Drawings of patent No. 6,148, granted Febru- 
ary 27, 1849, to Frost & Monroe; published 
from the records of the United States patent 
office,] 








upright stationary or revolving bolt for 
flouring purposes. Second. The openings at 
D5, for the admission of a counter current of 
air through the bottom and into the bolt, 
and the opening and bran spout F, as de- 
scribed in combination with the platform D. 
Third. The upright stationary bolt and 
scourer combined with its closed-up top, ex- 
cept for air and material; or, in combina- 
tion with claims first, second, and fourth, or 
either of them, or their equivalents, to pro- 
duce like results in the flouring process. 
Fourth. The use of the revolving, distribut- 
ing, scouring, and blowing cylinder of beat- 
ers and fans, by which the material is dis- 
tributed, scoured, and the flour blown through 
the meshes of the bolting cloth," 

The claims of the reissue of 1858 were as 
follows: "We claim, first, the vertical, or 
nearly vertical position of the bolt. Second. 
A surrounding case forming a chamber or 
chambers round the bolt, substantially as 
and for the purpose specified, and provided 
with suitable means for the delivery of the 
flour, as specified. Third. A rotating distrib- 
uting head at or near the upper end of the 
bolt, substantially as described. Fourth, 
Rotating beaters or fans within the bolt, sub- 
stantially as and for the purposes specified. 
We also claim, in combination with the first, 
second, and fourth features of the combina- 
tion first claimed, the closed-up top of the 
bolt, except an aperture or apertures for the 
admission of the material and air, substan- 
tially as and for the pui'pose specified. We 
also claim, in combination with the first, sec- 
ond, and fourth features of the combina- 
tion first claimed, the closed-up bottom of 
the bolt proper, except an aperture or aper- 
tures for the discharge of the bran, sub- 
stantially as and for the purpose specified, 
whether the said bottom be or be not spe- 
cially provided with an aperture or apertures 
for the admission of air as specified. We 
also claim, ip combination with the third 
combination claimed, or the equivalent of 
the features thereof, the employment of ro- 
tating arms, or wings, moving in close prox- 
imity with the inner surface of the closed-up 
bottom, substantially as and for the pur- 
pose specified. And finally, we claim the 
combination of all the features herein spec- 
ified as essential features, substantially as 
described, or any equivalents for any or all 
the said features." 

The reissue of 1862, which was granted to 
Alexander Swift, upon his application, de- 
scribed seven essential features of the inven- 
tion, which were substantially as follows: 
(1) The vertical or neai-ly vertical position 
of the bolt; (2) the surrounding case, form- 
ing a chamber outside of the bolt; (3) the 
rotating cylinder armed with beaters, pins, 
or fans; (4) the distributing head on the 
top of the rotating cylinder; (5) the closed- 
up top to the bolt proper; (6) the closed-up- 
bottom to the bolt proper; and (7) rotating 
wings or bran scrapers to clear the bottom 
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[Drawings of reissued patent No. 302, granted March 13, 1855, to Frost & Monroe; published from the 
records of the United States patent ofQce.] 
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of the holt and discharge the bran. The 
■claims were as follows: "First. The com- 
bination of the essential features severally 
described and severally numbered 1, 2, 3, 
and 4, or their equivalents, substantially as 
described; and for the purposes specified in 
the several numbers. Second. The combina- 
tion of the essential features severally de- 
scribed and severally numbered 1, 2, and 
5, or their equivalents, substantially as they 
are described; the purpose of the combina- 
tion being substantially as set forth in num- 
ber 5. Third. The combination of the es- 



sential features severally described and sev- 
erally numbered 1, 2, and 6, or their equiv- 
alents, substantially as they are described; 
the purpose of the combination being sub- 
stantially as set forth in number 6. Fourth. 
The combination of the essential features 
severally described and severally numbered 
1, 2, 6, and 7, or their equivalents, substan- 
tially as they are described; the purpose of 
the combination being substantially as set 
forth. Fifth. The combination of the essen- 
tial features severally described and several- 
ly numbered 1, 2, 4, 5, 6, and 7, or their 
equivalents, substantially as described; the 
purpose of the combination being substan- 
tially as severally set forth." 

A. F. Perry and S. S. Fisher, for plaintiffs. 
G. R. Sage, E, B. Forbush, and E. W. 
Stoughton, for defendants. 

LEAVITT, District Judge (charging juiy). 
This suit is brought, gentlemen, by the 
plaintiffs. Swift & Kinsey, against the de- 
fendants, charging an Infringement' of a pat- 
ent of which they claim to be the owners or 
proprietors, which was originally issued to 
Frost & Monroe, February 27, 1849, purport- 
ing to be for a new and useful improved 
machine for separating flour from bran, and 
designated as a bran duster. The plaintiffs 
assert their ownership to this patent by 
assignment. There have been three reissues 
upon this original patent: The first was on 
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March 13, 1855, upon tlie application, of the 
original patentees, Frost & Monroe. They 
surrendered the patent and obtained the re- 
issue -with an amended specification. The 
patent seems, then, to have been assigned 
by the original patentees to Burr and others, 
and on May 11, 1858, was again surrendered 
and a reissued patent was granted to those 
assignees. They assigned the patent, it 
would appear, to one Alexander Swift, and 
it was reissued to him on February 25, 1862, 
and this last reissued patent was, on Feb- 
ruary 27, 1863, extended to the original pat- 
tentees, on their application, for the term of 
seven years, and by them assigned to Swift 
& Kinsey, the present plaintiffs. The ex- 
tended term has not yet expired, and of 
course the patent is still in force. It will 
expire in three years— a little more than 
three years— when the improvement will be 
free to the public, without let or hindrance. 

There are several grounds of defense to 
this action, to which I propose, very briefly, 
to call your attention. And the first in- 
volves a legal question or proposition, viz: 
that the reissue is void for several reasons, 
to which I shall advert hereafter. In the 
second place, that the invention, the original 
invention of Frost & Monroe, was not a new 
one, and therefoie not patentable, and not 
having the character of novelty, the patent 
itself is void. Then, in the third place, the 
infringement of this patent is denied by the 
defendants. These are the issues, gentle- 
men. The two last are issues of fact; that 
is, the novelty of this invention and the 
question of infringement, upon which you 
are to pass upon the evidence adduced. The 
questions as to the validity of the reissue 
are for the court, and upon these questions — 
for there are several of them— I propose to 
state my conclusions, very briefly, however, 
not intending to go into an elaborate dis- 
cussion of these propositions, some of which 
are very important and very interesting. 
For the purposes of the present ti'ial it is 
unnecessary. All that the jury and the par- 
ties want upon these questions of law, is a 
mere statement of the conclusions of the 
court, and then, if the views stated by the 
court are erroneous, the counsel know very 
well how they can avail themselves of the 
remedy, and take the proper course to cor- 
rect the errors. But, of course, it would 
not be expected of me, that upon these ques- 
tions of law which have been submitted and 
extensively argued, I should present to the 
jury an elaborate exposition, with a refer- 
ence to all the authorities; there is no ne- 
cessity that I should detain the jury by such 
an exposition, I proceed, therefore, to re- 
fer to the points raised. 

The first is, that this reissued patent, up- 
on which these plaintiffs sue, is void be- 
cause the right of reissue was not assignable 
to Alexander Swift; that, in short, an as- 
signee of an assignee has no right, under 
the law, to surrender a patent and obtain a 



reissue. It is admitted, by the learned coun- 
sel for the defendants, that the immediate 
assignee of the patentee could make a valid 
surrender and a valid patent could be is- 
sued to him. He claims, however, that a 
second or third assignee can not make a 
valid surrender, because the statute does 
not give the right to such an assignee to 
make a surrender of the patent. No author- 
ity was cited by the counsel in support of this 
proposition; nothing to show that there was 
any such limitation upon the right of surrender 
and reissue of a patent as the counsel claim. 
There was a reference merely to an opinion 
delivered many years ago, by the late Chief 
Justice Taney, when he was attorney general 
of the United States, during the administra- 
tion of General Jackson. But this decision, 
or opinion, is not judicial authority; it is 
not the action or decision of any court, and 
therefore not obligatory upon this court. If 
the point had been before the supreme court 
of the United States, and had been decided 
there, it would have been imperative upon 
this court to follow it, to adopt it as the 
law of the case. But no such decision has 
been referred to, and 1 am not aware that 
any such exists. The thirteenth section of 
the patent act of 1836 [5 Stat. 122] is relied 
upon as sustaining the proposition urged by 
the learned counsel for the defendants- I 
will not trouble you to read this section, for 
it has been repeatedly read in your hear- 
ing, and it may be presumed that you are 
familiar with its main provisions. That sec- 
tion authorizes the surrender of a patent 
where the description of the invention is de- 
fective or insufficient, and the error has 
arisen from inadvertence, accident, or mis- 
take, and without any fraudulent or decep- 
tive intention, and the same section con- 
tains a provision giving this right of sur- 
render and reissue to executors and admin- 
istrators when the patentee is deceased, and 
to assignees. There is nothing, therefore, 
in the terms of the statute, which limits the 
right of reissue to the patentee or first as- 
signee. So far as the statute is concerned, 
there may be, at least by strong implication, 
a right of reissue by subsequent assignees. 
And it is very well known that this is the 
construction which has been uniformly giv- 
en to this statute by the patent ofllce. 
There are, as was observed by counsel, a 
large number of patents now in force, hav- 
ing full validity, and patents, too, of the 
greatest public interest and importance, that 
have been second and third reissues, and 
it is every day's practice thus to grant these 
reissues. And here I am called upon to 
remark that the doctrine and principles in- 
volved, and to which I am now calling your 
attention, have been adjudicated upon in 
this court by my learned brother. Judge 
Swayne, who, when present, is the presiding 
judge of this court, and to whose opinion 
upon all legal questions I always yield a 
most implicit respect. This point was be- 
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fore him, was fully argued, and it was held 
that a reissue to a second assignee was 
valid. 

The next point urged as an objection to 
the validity of this reissued patent is, that 
the original patentees, if living, must join 
in the surrender of the patent and the ap- 
plication for a reissue, and that a reissue 
to an assignee, without the concurrence and 
approbation of the original patentee, is void. 
This objection, too, is covered by the de- 
cision to which I have referred, made in this 
court by my learned brother. Judge Swayne. 
And in reference to this point, too, I may 
observe that the practice of the patent of- 
fice at Washington has been uniform. So 
far as I know and am informed, it has been 
the practice of that department, ever since 
the enactment of the law of 1836, to grant 
reissued patents to assignees without requir- 
ing the concurrence and assent of the origi- 
nal patentee. And thus, as I remarked a 
little while ago, there may be thousands of 
patents in the United States that have been 
issued under these circumstances; they have 
been reissued upon the application of an as- 
signee or assignees of a previous assignee. 
And it would be obvious to the jury that 
the result of a contrai-y doctrine, under ex- 
isting circumstances, would be exceedingly 
injurious to the public interest, as the effect 
would be to invalidate all the patents that 
have been reissued under the circumstances 
to which I have adverted. And, as there is 
no limitation, there is no provision in the 
act which denies to assignees this right of 
surrender and reissue; no provision requir- 
ing that the patentee should assent to the 
reissue, and there is no necessity devolved 
upon the court to declare that the grant of 
such a reissue by the commissioner of pat- 
ents is unauthorized. And without going 
further into this question, I may say that 
until the supreme court of the United States 
shall have had this point before them, and 
shall have decided advei-sely to the usage 
and practice of the patent office and the 
views to which I have referred, I shall feel 
compelled to regard the statute as author- 
izing a reissue to an assignee of an assignee, 
and that without the consent, or approba- 
tion, or knowledge of the original patentee. 
If he is dead, of course his consent and ap- 
probation can not be procured; the statute 
is express in declaring that the reissue may 
be to the executor, or administrator, or to 
the assignees— the holders and owners. It 
is very true that there are some considera- 
tions that would operate in tJie mind of a 
judge, if it were a new question, in the oth- 
er direction, and to the effect that, unless 
the application for the reissue was made 
with the knowledge or consent of the origi- 
nal patentee, a second or third reissue should 
not be valid. There does seem to me some 
inconsistency in requiring the assignee, in 
sustaining his application for a reissue, to 
go before the commissioner and to make 



bath in regard to the invention covered by 
the reissue, and to show that it is the same 
invention covered by the original patent. 
But, as I said Isefore, there is no prohibition 
in the statute to this effect, and, as there 
ai"e no judicial decisions to the contrary, and 
as it has been the uniform usage of the pat- 
ent office to grant reissues under these cir- 
cumstances, the eouit would not now feel 
authorized to say that the patent in ques- 
tion, the patent upon which you are to pass, 
is invalid upon the ground referred to. 

The third legal question raised and relied 
upon by the counsel for the defendants Is, 
that this patent is void as being for a dif- 
ferent invention from that covered by the 
original patent to Frost & Monroe. There is 
no question, gentlemen, that section 13 of the 
statut'e to which I have referred does require 
that the reissue shall be for the same inven- 
tion covered by the original patent. But the 
statute makes it the special duty of the com- 
missioner of patents to examine closely ev- 
ery application for a reissue, and he is vest- 
ed with no authority to grant a reissue ex- 
cept under circumstances where the statute 
has been complied with. Itis to be supposed, 
in support of the exercise of the authority of 
the commissioner of patents under the law, 
that all the requisites of the statute have 
been complied with, and hence it is the uni- 
form doctrine of all the courts of the United 
States, that they will presume that the law 
has been complied with, and they refuse, 
except under special circumstances referred 
to in the act^ to go into any inquiry back 
of the grant, by the commissioner of patents, 
of these reissues; in other words, to a cer- 
tain extent they consider the action of the 
commissioner upon the right of parties to a 
reissue to be conclusive, presuming that all 
the requirements of the law have been en- 
forced, have been complied with, in the 
case. The decisions upon the general doe- 
trine to which I have referred, namely, to 
the effect that the action of the commis- 
sioner is conclusive upon the question of the 
identity of the inventions embraced or de- 
scribed in the reissue and in the original 
patent, would seem to be harmonious. There 
is no case, that I am aware of, in conflict 
with this general proposition, and these de- 
cisions rest upon the fact that in deciding 
whether the reissue is for the same inven- 
tion, the commissioner of patents, who acts, 
of course, under the obligation of an oath, 
acts in that particular in a judicial capac- 
ity. His decisions, therefore, on points of 
that kind, have the force and effect of ju- 
dicial decisions, and courts are reluctant to 
go back of those decisions and to in'quire 
whether the reissue has been properly grant- 
ed or not, except in cases where it is made 
apparent that the reissue was obtained by 
fraud, or for the purposes of deception and 
imposition. But if any facts appear in the 
progress of a trial, which are sufficient to 
satisfy a jury that there has been fraud in 
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tlie procurement of a reissue, either actual 
fraud, or cireumstanees Avliicli may be sup- 
posed to amount to constructive fraud the 
reissued patent will be held invalid. There 
is a plain distinction bet-ween actual fraud 
and constructive fraud. The statute refers, 
specially, to cases of collusion— fraudulent, 
corrupt collusion between the applicant for 
the patent and the commissioner of patents. 
If it is apparent that there has been any im- 
proper collusion between them, and that the 
patent has been granted corruptly, then of 
course, that is au act of positive fraud that 
will invalidate any patent to which it ap- 
plies. And there may be also constructive 
fraud, where it is made manifest that the 
reissued patent is fraudulently extended be- 
yond the claims of the original patent for a 
deceptive purpose, for the purpose of ^impo- 
sition upon the public, and where there is no 
just foundation for such a claim in the origi- 
nal patent; where, in fact, the reissue goes 
altogether beyond the scope of the original 
invention and incorporated an element that 
Avas not contemplated or intended by the 
original patentee in his original patent. Ca- 
ses of this kind have occuiTed in the prog- 
ress of the execution of the patent laws of 
the country where reissues have been fraud- 
ulent; that is, where they have been tainted 
with this constructive fraud; where it ap- 
peared that, for a deceptive purpose, a party 
applj'iug for a reissue had sought to em- 
brace an element in the reissued patent that 
was not claimed and did not pertain to the 
original invention, for the purpose of taking 
advantage of other parties in the community 
who were using that element which he had 
fraudulently made a pail of his original in- 
vention. It will, therefore, be competent, in 
my judgment, for the jury to inquire in the 
present case, whether there is anything that 
will amount to constructive fraud on the 
part of the last assignee in the obtainment 
of the reissued patent upon which this ac- 
tion is founded. Some decisions of the 
courts, perhaps, go to the extent of saying 
that even this is a proper inquiry for the 
court, and not to be submitted to the jury. 
My strong inclination, however, is to the 
opinion that this question may be fairly left 
to the jui-y for their decision. There is no 
claim, in the present case, that there was 
any actual fraud in the obtaining of this 
reissue, and the only ground upon which it 
is asked that the juiT should presume fraud, 
as claimed by the counsel for the defend- 
ants, is the fact asserted by them and in- 
sisted upon, that the claims of the reissued 
patent are broader than those of the origi- 
nal patent. On this subject, I may remark, 
in deciding what a party may claim under a 
reis^sued patent, there has been a tendency 
to great liberality in the action of the courts, 
and it has been held that whatever was the 
invention of the original patentee, whether 
expressly claimed in the original patent or 
not, when incorporated in the reissued pat- 
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ent, will be held to be within the claim of 
the original patent, and that it is the right 
of the assignee or holder of the patent to 
claim everything that was claimed, or ev- 
erything which belonged rightfully, by fair 
construction, to the original patentee. I may 
not be understood. If there is evidence that 
the original patentee claimed, as a part of 
his invention, a certain feature, or that a 
certain feature was a part of his invention, 
which he omitted to claim in his specifica- 
tion and claim, upon the surrender of that 
patent by himself, or by an assignee, he has 
a right to incorporate in the reissued patent 
that element, though not claimed specially 
in the first patent. And in determining this 
question, that is, the substantial identity of 
the invention covered by the original patent 
with that covered and described in the reis- 
sued patent, it is competent for the juiy to 
look into the drawings of the original patent 
to determine whether the inventions are tlui 
same. The drawings, as well as the specifi- 
cations, are to be looked to in giving a con- 
struction to the claims of a patent, in de- 
termining what was the invention of th(> 
original patentee. If, for instance, the draw- 
ings show an element of the invention which 
the patentee has not included specially in 
his claim, it is evidence, nevertheless, that it 
was a part of his invention, and he or his 
assignee has a right to incorporate that ele- 
ment in the reissued patent It will be prop- 
er, therefore, upon this point, for the jury to 
look to all the evidence upon the question 
whether the invention included in the re- 
issued patent is identical with that patented 
to Frost & Monroe, and in doing this, as I 
remarked just now, it will be proper for 
them to look to the drawings and to the 
evidence of Mr. Knight and Mr. dough, who, 
if I remember rightly, stated that the draw- 
ings of the original patent to Frost & Mon- 
roe were precisely the same as those ac- 
companying the specifications of the reissued 
patent It will be proper to remark here 
that, in my judgment, very clear and de- 
cisive evidence would be required in order 
to invalidate this patent upon allegation of 
fi-aud in the reissue- In the first place, the 
grant of the original patent afEords a pre- 
sumption that it Avas for something new and 
useful; that the claim of the patentees had 
been fully and critically examined by the 
officers of the patent office, and that upon 
clear conviction of the rightfulness of the 
patent it was granted to them. Then the 
fact that there have been three reissues of 
this patent and that the original claim has 
thus been three times submitted to the in- 
vestigation of the patent office, would be a 
presumption in favor of the fairness of the 
transaction; and lastly, the fact that this 
patent has been extended for seven years 
beyond the duration of the period for which 
it was originally granted. The law upon the 
subject has been adverted to by counsel. I 
will not read it, but upon an application lor 
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tlie extension of a patent, the law requires 
a very rigid scrutiny into the original claim 
,-of the patentee as to the novelty of the in- 
vention, its utility, and whether the patent 
was fairly granted. The commissioner is re- 
<iuired by law to give public notice to all 
•concerned that a hearing will be had before 
Jiim on the question whether the patent shall 
be extended or not. He is required to in- 
vestigate the originality and novelty of the 
invention to ascertain whether the patent, 
originally, was properly granted, and then 
he has further to inauire whether the pat- 
entee has been sufficiently remunerated by 
the benefits or the emoluments which he has 
reaped from it during the period that it has 
run, and, if satisfied on all these points, 
then the patent is extended, as this patent 
has been. 

, There is another point raised by the eoun- 
sel for the defendants, and it is that this 
' reissued patent is void for vagueness afid 
uncertainty in the specification. There is an 
express provision in the statute that evei*y 
patentee shall define or describe his invention 
jn such full, clear, and exact terras that any 
mechanic, skilled in that department, would 
be able to construct the machine, or to make 
the improvement covered by the patent. 
It is not controverted in this case, I believe, 
that a skillful mechanic could take the speci- 
fications and the drawings in the original 
patent and construct the machine, the bran 
duster, as claimed by Frost &. Monroe. And 
■one of the witnesses, Mr. Knight, a gentle- 
man very well skilled in mechanics, has 
«aid that the machine could be constructed 
from the specification and drawings accom- 
panying the reissued patent. But the coun- 
sel for the defendants insist that there is a 
fatal defect that vitiates the patent; first, 
in claiming the bolt of the machine, or bran 
•duster, as vertical, or nearly so. The argu- 
ment is that there is such an uncertainty, so 
much of vagueness and ambiguity, that a 
machine could not be constructed under it 
without experiment. Now, in construing the 
-claim of patents, the specifications, and draw- 
ings, it has been the usage of the courts 
-of the United States, who are vested with- 
the sole jurisdiction in the administration of 
the patent law, to exercise great liberality, 
Courts have avowed it to be a rightful ob- 
ject to carry out, if possible, the purposes of 
the inventor in the patent which has been 
granted to him; and unless, therefore, the 
■objection on the ground of vagueness or am- 
biguity is very clear and unmistakable, 
-courts are reluctant to declare a patent void 
on this ground. I do not, for myself, see 
that there is such vagueness in the descrip- 
tion referred to, requiring the bolt to be- 
vertical, or nearly so, as would invalidate 
this patent. I think the clear understanding 
of every one who reads the patent would be, 
that while the vertical or perpendicular posi- 
tion was claimed, distinctly and clearly, it 
was left to the discretion of the builder 



to incline it in a very slight degree from the 
vertical position, if he judged that would 
.be the preferable mode of setting the ma- 
chine. But where the upright position is 
claimed, distinctly and clearly, as a way by 
which the machine maybe successfully oper- 
ated, it does seem to me that the expression 
^'vertical or nearly so," is free from all am- 
biguity or vagueness that would invalidate 
the patent on the ground claimed. It may 
be remarked here, as it has been very often 
remarked by judges of much more learn- 
ing and experience in the patent right law 
than myself, that in all descriptions of pat- 
ented machines, something must be left to 
the judgment and discretion of the mechanic 
who constructs the machine. It will, per- 
haps, rarely happen, even where the utmost 
vigilance and care are observed, that the 
machine or structure will be so accurately 
described as that the description can be 
literally and strictly followed in every par- 
ticular. The skillful mechanic will see that 
in some particulars there is some vagueness, 
and some discretion is required, but that 
fact will not invalidate the patent. 

It is urged, moreover, as a ground of de- 
fense to this action— as a reason why this 
patent should be declared void— that it fails 
to describe the place or the size of the aper- 
tures in what is called the "closed-up top." 
One or more apertures, as the jury will rec- 
ollect, are called for in the specification, and 
they are required to be upon the inner 
periphery, if I remember rightly, of the up- 
right cylinder, but the size of those aper- 
tures is not described in the specification. It 
is stated by the counsel for the plaintiff who 
last addressed the jury, that these apertures, 
though not especially described in the speci- 
fication, are nevertheless shown in the draw- 
ings. I have not examined the drawings 
with a view to that point, but if that be the 
fact, it undoubtedly removes any objection 
on the ground of vagueness or uncertainty in 
the description, which might be occasioned 
by not stating the exact size of these aper- 
tures. The jury, on their retirement, can 
examine these drawings with a view to this 
question. If they find these apertures are 
there, with an intimation, from the draw- 
ing itself, as to their position and their size, 
it would undoubtedly be an answer to the 
objection which has been urged by the coun- 
sel for the defendant. 

I did not intend, gentlemen, to detain you 
so long with ray remarks, but there are still 
some other points to be presented. This pat- 
ent, as the jury will have clearly understood, 
is for five different combinations of various 
elements, constituting five different inventions. 
Now, there is no question but what the law 
does authorize a patent for inventions of this 
kind. The jury will observe that there is no 
claim that any one of the elements of these 
several combinations is new. The entire claim 
of the original patentee, and so of the reis- 
sues, is that these elements, when combined 
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in a certain way, are new, and that in that 
combination they do produce a new and use- 
ful result. If this proposition is sustainable 
in the minds of the jury, there is no ques- 
tion as to the patentability of the combina- 
tions. The object of this invention you all 
clearly understand, and it is hai-dly neces- 
sary, therefore, to detain you by stating the 
object, as it is set forth in the specification 
connected with this reissued patent. They 
say: "Our invention consists in forming new 
combinations for producing the results de- 
sired and for remedying the defects enumer- 
ated in prior machines," etc. Then follows a 
minute or full description of the difiTerent 
combinations which are claimed in the re- 
issued patent. Now, to one uninitiated, it 
is very possible that there would be some- 
thing unintelligible or not clear in these 
claims to combination. If I were called up- 
on, as I am unacquainted with practical me- 
chanical science, I should certainly have 
some difficulty in ascertaining and defining 
precisely the elements of these five sepai-ate 
combinations. The machine, as a whole, as 
it is admitted, is undoubtedly a practical and 
efficient machine. It works well, and the ex- 
perts who have been examined upon that 
point have testified to the jury that they 
find, in the claim of the patent, all the parts 
and elements of these five several combina- 
tions. There are, probably, mechanics upon 
the jury who will understand this subject 
better than I do, and who will be able to 
examine for themselves, and I doubt not the 
jury will give due credit and weight to the 
opinions of the learned experts who have tes- 
tified upon this subject to the effect, as I 
just stated, that the several combinations 
are all included in the specifications which ac- 
company the reissued patent If the jury find, 
therefore, that these combinations are there, 
that they are parts of this working and 
efficient and practical machine, there would 
be no reason for a conclusion unfavorable to 
the claims of this patent. 

There are two instructions that have just 
been submitted to the court by one of the 
counsel for the defendants. I do not know 
that there is any objection to stating them 
to the jury. The court is asked to say to the 
jury that, as a matter of law, all the parts 
or devices of the combination claimed must 
co-act to produce a given result in order to 
form a legitimate combination, and if the 
jury find that the surrounding ease does not 
co-act with the vertical position of the bolt 
and closed-up bottom to the bojt proper for 
the purpose of discharging the bran, as stat- 
ed in the third claim of the reissued patent 
upon which this suit is brought, then such 
claim is void for want of unity and co- 
operation of its several parts; and the court 
is requested to charge the same in respect 
to the combinations of the fourth and fifth 
claims of the patent. I suppose the entire 
meaning of this is, that each separate com- 
bination claimed by the patentee in the re- 



issued patent must be what it is described 
to be; that all the parts must be found there, 
and that all those parts must co-act in pro- 
ducing the result claimed for the combina- 
tion. That insti-uction may be given to the 
jury. 

If the jury are satisfied that this is a valid 
patent— that the various objections to which 
I have referred do not exist— the next ques- 
tion which will be submitted for their con- 
sideration will be the novelty of the inven- 
tion, as claimed by the original patentees. 
Frost & Monroe; and here, the inquiry lor 
the jury will be, does the patent describe 
and claim a combination not before known. 
Now, it is a very familiar principle with 
which, no doubt, every juror is perfectly ac- 
quainted, that novelty is an essential ele- 
ment of a patented invention; that the law 
only authorizes a patent for an invention 
that is new and useful in its result. Tne 
presumption of novelty is a presumption 
arising upon the emanation of the patent 
itself, and from the fact, to which I have 
adverted, that tlie patent has been extended 
after the rigid and scrutinizing examination 
of the patent office. But it is still the right 
of a party sued for an infringement to prove 
the want of novelty, and if that position is 
sustained by the evidence, the patent is un- 
doubtedly invalidated. It is a good objec- 
tion to every patent, that there was no nov- 
elty in the invention. This is a question 
exclusively for the jury. There are two ma- 
chines here which have been relied upon 
by the defendants as showing a want of nov- 
elty in the invention of Frost & Monroe; 
to show, in other words, that they were an- 
ticipated in the invention which they claim 
in their patent. The first is the Ashby ma- 
chine, a machine patented in England to 
William Ashby in 1846, and prior in date to 
the patent of Frost & Monroe. If the jury 
are satisfied, from all the evidence, that 
that machine, as invented by and patented 
to Ashby in England in 1846, is substan- 
tially identical with that covered by the 
claims and invention of Frost & Monroe, it 
would be a full answer to the present ac- 
tion. The law of identity in regard to me- 
chanical structures, I presume the jury are 
acquainted with. It does not look merely 
to the form of a structure, or its dimensions, 
or appearance, but the question is, as has 
been fully settled by the courts, whether the 
two involve the same mechanical principle 
in their operation. Now, this invention of 
Ashby, if it' had not been patented in Eng- 
land, or described in a foreign publication, 
even if the jury should be of opinion that 
it was identically the same machine cov- 
ered by the Frost & Monroe patent, would 
be no bar to their patent. If, for instance, 
Ashby had merely invented a machine, but 
had never patented it, and it had not been 
described in any publication or work in that 
country, a man here, who had, by his in- 
vention, discovered the same machine, would 
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not be barred from a patent in this coun- 
try, and his right to a pateat would not be 
affected. But where an invention has been 
patented in a foreign country, or has been 
described in a public work, then a man 
claiming to have been the inventor in this 
country is presumed, in the eye of the law, 
to have been acquainted with that invention 
as it was known in the foreign country. 

It is for you to inquire whether this Ash- 
by machine, as it is proved before you by 
the models, is identical with the machine of 
Frost & Monroe— whether it contains all the 
separate elements and combinations which 
are included in their machine. Upon that 
subject there is some discrepancy in the tes- 
timony. Mr. Knight and Mr. Glough are 
very clear and unequivocal in the expression 
of their opinion that they are dissimilar in 
all their essential characteristics; while, as 
I remember, Mr. Blanchard and Mr. For- 
bush, witnesses for the defendant, give it as 
their opinion that there is a substantial iden- 
tity between the two machines. It is not 
my purpose to go into a critical analysis of 
these machines as they are described and 
claimed in the specifications, or as they are 
described and shown in the mills before the 
jury. I will observe, however, that the jury 
will be greatly assisted in all these inqui- 
ries by a reference to the models. Indeed, 
there is no kind of testimony that is more 
reliable in regard to the true structure and 
character of a machine than an accurate 
model. It is a witness that can not lie; 
the jury may rely on it, and it will be for 
the jury, if they find it necessary, to insti- 
tute a comparison from the models of these 
two machines, and then decide whether they 
are identical. And then, as I said before, 
the question will be, not whether there may 
not be elements in the Ashby machine which 
belong to this machine of Frost & Monroe, 
but whether they find in the Ashby machine 
all the combinations claimed by the patent 
to Frost & Monroe, and embraced in the 
specifications of the reissued patent. It ap- 
pears, by reference to the specification, that 
the parties who applied for this reissue were 
familiar with the Ashby machine, for they 
refer to it specially in their specification; 
point out what they regard as defects in 
that machine, and It is their professed ob- 
ject to remedy the defects which they hold 
to apply to the Ashby machine. 

Then, there is another machine inti'oduced, 
the Bradfield smut machine, which, it is 
claimed, embraces the same principles as 
the Frost & Monroe machine. And being 
older in point of invention, for it was in- 
vented, it appears, in 1839, and patented in 
1840, if the jury find that machine to be 
identical with the one covered by the plain- 
tiffs' patent, of course that would be fatal 
to the novelty of the Frost & Monroe inven- 
tion. And here, I may observe, that that 
machine was intended and invented for an 
entirely different purpose from that of Frost 



& Monroe. But if the jury should come to 
the conclusion that that machine, although 
a smut machine, and designed originally to 
separate smut from wheat,' embodies the 
same principles with the plaintiffs' machine, 
and that, without the exercise of invention, 
it could be changed so as to produce all the 
useful results of the Frost & Monroe ma- 
chine, it would have precedence undouDced- 
ly, in point of novelty, over the machine in- 
vented by Frost & Monroe, provided the 
Bradfield machine was actually perfeeced 
and brought into use. If it was merely got 
up for the purpose of experiment and not 
practically tested, it would not be regarded 
as a perfected invention. As has been well 
said by counsel, that which a person per- 
fects, or invents and applies to a practical 
use, that is to be regarded as the invention, 
and the mere knowledge by an individual of 
a prior mechanical structure similar to the 
one patented, which has not been used prac- 
tically, would not be an answer to the nov- 
elty of the later patent. I do not know that 
I ought to detain you with further remarks 
in regard to the invention of Bradfield; it 
has been so much discussed by counsel. 

Mr. Sage: The Straub smut machine was 
also introduced for the defense, your honor. 

THE COURT: Yes, sir; there was a pat- 
ent put in evidence. I think, therefore, gen- 
tlemen, that after the thorough discussion 
which has 'been had, by the able counsel on 
both sides who have dissected and analyzed 
those inventions, and with the knowledge, 
too, that some of the jury, at least, have a 
practical acquaintance with mechanics, I 
think I may safely leave the question of 
the novelty of the Ashby, and the Bradfield, 
and the Straub inventions with you, and 
leave it to you to decide whether, upon the 
principles that I have indicated, any of them 
anticipate the invention of Frost & Monroe. 

There is another matter to which it will 
be necessary for me to direct your attention, 
and that is the question of infringement 
Upon -that there has been very little contro- 
troversy. It is conceded that the maehihe 
used by the defendants in this action, and 
which is claimed to be an infringement of 
the invention covered by the reissued pat- 
ent, is the Ashby machine, with the addi- 
tion of certain features or elements claimed 
to be taken from the Frost & Monroe ma- 
chine and applied to that machine. It is 
aot, I believe, controverted, that if the jury 
should find the patent to be a valid patent, 
and that it is not impeached for want of 
novelty, there is an infringement of it by 
the use of this machine. It will, however, be 
for the jury to say whether the machine 
that is before them, and used by the de- 
fendants, is substantially identical with that 
covered by the Frost & Monroe invention. 
It is incumbent on the plaintiffs, upon this 
issue of infringement, to make it appear af- 
firmatively, and to the satisfaction of the 
jury, that their machine has been infringed. 
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If the jury find the issues for the plaintiffs 
to which I have adverted there -will then 
be the inquiry as to damages; but that, as 
I am informed, is a very immaterial inquiry. 
The damages in this case will only amount, 
as claimed by the plaintiffs, to some sixty 
<iollars, it appearing from the testimony that 
the defendants have manufactured only five 
liundred barrels of flour by this machine. 
It is claimed, however, and is doubtless the 
fact, that collaterally this ease may be of 
great interest and importance, not only to 
the plaintiffs in this action, but to other par- 
ties elsewhere. The struggle, on the part of 
the plaintiffs, and that on the part of the de- 
fendants undoubtedly is, not with a view to 
the damages to be recovered in this present 
action, but to have a finding by the jury as 
to the validity of this patent. 

The jury found a verdict for the defendants. 
[For another case involving this patent, see 
note to Carr v. Rice, Case No. 2,440.] 
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Case No. 13,701. 

SWIGGETT V. SEYMOUR. 

[4 Biss. 220.] 1 

Circuit Court, D. Indiana. May, 186S. 

Note — Isdobsement — Diligence — Mortgage 
Seocritt. 

1. At common law, promissory notes could not 
he assigned so as to vest the legal title in the 
assignee. The statute of 3 & 4 Anne, which 
is not in force in Indiana except as to "notes 
payable to order or bearer in a banli in this 
state," altered the common law rule. 

2. In this state, the negotiation of promissory 
notes is governed by Indiana statutes. Under 
these statutes, notes payable to order or bearer 
in a bank in this state, are governed by the law 
merchant. Other notes are not. And as to the 
latter, as a general rule, the indorsee must em- 
ploy due diligence by legal proceedings to collect 
the note from the maker before he can maintain 
an action against the indorser. But, to this gen- 
eral rule, there are several exceptions. 

3. A note was indorsed in the state of Indiana 
to a citizen of the state of Ohio, and was secured 
by a mortgage, executed by the maker to the in- 
dorser, on lands in the state of Wisconsin. The 
maker was wholly destitute of property, subject 
to execution. Eeld, that the indorsee might 
maintain an action without first suing the maker 
or foreclosing the mortgage. 

[This was an action on a promissory note 
by Seth W. Swiggett against Elisha Sey- 
mour, Heard on demurrer,] 

Wm, Henderson, for plaintiff. 
Gordon «& March, for defendant 

McDonald. District Judge, The decla- 
ration in this ease contains four counts. 
The first, second, and third of these is on 
the indorsement of a note of one thou- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



sand dollars; the fourth is a common count. 
All the special cqunts charge that the note 
was executed in New York and indorsed in 
Indiana. The defendant is sued as in- 
dorser. The note was made by Uriah Greg- 
ory and Marion Gregory. The first and 
second counts allege that the makers, when 
the note fell due were notoriously insolvent; 
and. in addition to this, the third count 
charges that the indorsee, when the note 
fell due, made diligent inquiry for the mak- 
ers, and could not find them. 

A special plea is filed, alleging that the 
note was secured by a mortgage of lands 
in the plea described, including several lots 
in Green Bay, Wisconsin, and divers tracts 
of land described by congressional surveys 
but not stating in what part of North Amer- 
ica they lie. The plea avers that these lands 
are worth three thousand dollars; that the 
mortgage was executed b,v the makers of 
the note to the defendant; and that the 
plaintiff had notice of all this when the note 
was assigned to him, but has never at- 
tempted to obtain satisfaction of the note 
by enforcing the mortgage lien. A general 
demurrer has been filed to this plea. 

The plea is in many respects defective. 
But the point insisted on by the plaintiff, 
and which is the main one in the case, is 
this: Under the Indiana statute providing 
that the indorsee of a note shall have his 
recourse on the indorser only after "having 
used due diligence in the premises," must 
the indorsee of a note secured by a mort- 
gage on lands in another state exhaust that 
security before he sues the indorser? 

By the common law, promissory notes are 
not assignable. The statute of 3 & 4 Anne 
made them negotiable like inland bills. 
And, though the substance of this statute 
has been re-enacted in most of the states 
of the Union, it has never been adopted in 
Indiana. In 1818, the Indiana legislature 
passed an act making notes assignable by 
indorsement, and giving the indorsee (after 
"having used due diligence to obtain the 
money") a right of action against the in- 
dorser. Rev. Code 1818, 2.32, 233. This en- 
actment has been substantially the law in 
Indiana ever since, so far as relates to notes 
not negotiable in banks in this state. As 
to the. latter a subsequent act puts them on 
the footing of inland bills. 

Under the act of 1818, continued in force 
now fifty years, many adjudications have 
been made by the supreme court of Indiana; 
so that, from these adjudications, a system 
of law concerning notes has grown up, which 
the state courts recognize, and which is 
binding on this court. 

These adjudications have firmly estab- 
lished in this state the following primary 
general rule with its exceptions: The "due 
diligence," required by the statute as a 
prerequisite to recourse against the indorser 
of a note, is a prompt effort to collect it 
by a proceeding at law followed up to a 
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return of nulla bona on a fieri facias against 
the maker of the note. Hanna v. Pegg, 1 
Blackf. 181; Merrinian v. Maple, 2 Blaekf. 
350; Bisliop v. Yeazle, p Blaekf. 127. 

To this general rule there are several ex- 
ceptions. These arise from two warranties 
implied in every general indorsement of a 
note, namely that the note is valid, and that 
the maker is solvent. These exceptions are 
as follows; 

1. No diligence to collect the note by a 
legal proceeding is required, if, at the time 
when suit ought otherwise to have been in- 
stituted, the maker was wholly destitute of 
property subject to execution. Formerly, 
the supreme court of Indiana employed, in 
this connection, the phrase "notoriously in- 
solvent" But, as a man may be notoriously 
insolvent, and yet have property out of 
which some part of the note might be col- 
lected the phrase was obviously inappro- 
priate; and that court now substitutes for 
it the phrase, "the absence of all property, 
within reach of the law, applicable to the 
payment of any debt." Hardesty v. Kin- 
worthy, S Blackf. 304- 

2. Another exception to the rule requir- 
ing diligence by a suit at law, is that if, 
upon diligent search and inquiry the maker 
of the note cannot be found and his resi- 
dence cannot be ascertained, the assignee 
may sue the assignor, without having pre- 
viously sued the maker. This exception pro- 
ceeds on the maxim that lex non cogit ad 
impossibilia. And it is a very reasonable 
exception. For it would be unjust and even 
absurd to hold that an indorsee should lose 
his recourse for omitting to do what cannot 
be done. 

3. If the note is not valid, as, for example, 
if it is a forgery, or was given without con- 
sideration, or on an illegal consideration, or 
if the consideration has failed, or if it is 
voidable for fraud, infancy, or coverture, or 
if it had been paid before assignment— in 
fine, if there is any valid defense against a 
recovery on it, the indorsee may sue the in- 
dorser without first suing the maker. How- 
ell V. Wilson, 2 Blackf. 418; Fosdick v. 
Starbuck, 4 Blackf. 417; Eernitz v. Strat- 
ford, 22 Ind. 320. 

4. If the indorser consents to the omis- 
sion to proceed promptly in a suit at law 
against the maker, the prompt legal pro- 
ceedings required by the general rule will 
be thereby waived; and the omission will 
not defeat the indorsee's recourse on the in- 
dorser. Nance v. Dunlavy, 7 Blackf. 172; 
Brown v. Robbins, 1 Ind. 82. 

5. If, after the indorsement and before 
the time when a suit can be brought on the 
note, the maker removes out of the state, 
no diligence by a suit is required to fix the 
indorser's liability. But it is perhaps oth- 
erwise, if at the time of the indorsement tlie 
maker was known to be a resident of an- 
other state. Bernitz v. Stratford, 22 Ind. 
320; Brinker v. Perry, 5 Litt [Ky.] 195; 



Taylor v. Snyder, 3 Denio, 145, 151; Spies 
V- Gilmore, 1 Comst. [1 N. Y.] 321, 326. 

I believe there is no decision in a case 
exactly like the present; but there are sev- 
eral that bear a strong analogy to it. The- 
case of Cheek v. Morton, 2 Ind. 321, very 
much resembles the one at bar. There it 
was held that the indorsee of a note, given 
for the purchase money of land sold to the 
maker, and which was a lien on the land, 
was not bound to resort to the lien before- 
suing the indorser. Such a lien is an equi- 
table mortgage. And if, on such a mortgage 
of lands in the state, the indorsee is not 
bound to enforce the lien, it should seem 
strange that he must go out of the state to- 
enforce a lien created by a legal mortgage. 
I think the general rule only requires that 
an ordinary proceeding at law shall be at- 
tempted by the indorsee. And I am not 
aware that there is any decision requiring 
either a resort to equitable proceedings, or 
to equitable assets in order to fix the lia- 
bility of an indorser. In the case of Bernitz 
V. Stratford, supra, it was held that where 
the maker of the note had left the state be- 
fore it became due, but had left behind him 
property subject to execution, the indorsee 
was not bound to proceed in attachment 
against that property before suing the in- 
dorser. And the reason given is that at- 
tachment "cannot be regarded as one of the 
ordinary proceedings at law. It cannot be 
resorted to without giving a bond to pay 
damages, &c., and is thus attended with lia- 
bilities which might involve the party in 
loss which he could not hold the indorser 
responsible over to him for, in case the at- 
tachment should turn out to be wrongful." 
22 Ind. 323. It appears to me that the rea- 
sons why an indorsee should not be bound 
to resort to a distant state to foreclose a 
mortgage on lands are fully as strong as 
those above stated against a proceeding in 
attachment. The foreclosure of a mortgage 
is a proceeding in equity, and not "one of 
the ordinary proceedings at law." To fore- 
close a mortgage in Wisconsin would not re- 
quire such a bond as the Indiapa C!ode re- 
quires in attachment; but it would require 
a bond for costs from the plaintiff who is a 
citizen of Ohio; and it would probably re- 
quire him to perform journeys to Wisconsin 
which might be attended with more trouble 
and expense than the giving of an attach- 
ment bond. Besides, in the case of Bernitz 
V. Stratford, supra, the property which 
might have been attached lay in the state of 
the indorsee's residence; but here the mort- 
gaged property lies in a state remote from 
him. 

As already stated, I deduce, from the de- 
cisions on the statute in question, the con- 
clusion that in eveiy case where the maker 
of a note, at the time when it falls due, is 
wholly destitute of property of his own sub- 
ject to execution, the indorsee, in order to 
have his recourse on the indorser, is not 
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bound to make any effort whatever to col- 
lect the note from the maker. I suppose, 
therefore, if the note was secured by a mort- 
gage of property situate in the county where 
all the parties to the note reside, it would 
be very questionable whether the indorsee 
would be bound to proceed against the mort- 
gaged property before suing the indorser. 
If the rule were otherwise, it would seem 
to follow that the indorsee must pursue and 
exhaust every security and every remedy, 
known to the law or available in equity, 
before the indorser's liability would be fix- 
ed. Suppose, for example, that a note has 
passed through several hands by indorse- 
ments; and the last indorsee sues the last 
indorser alleging that the maker has no 
property subject to execution; would it be a 
good defense to such an action, that the 
prior indorsers, whom by the statute the 
last indorsee may sue, are sureties to him 
for the payment of the note; that they are 
perfectly solvent; and that they ought first 
to be sued? To carry the doctrine of dili- 
gence so far would be unreasonable. In- 
deed, it may well be doubted whether the 
supreme court of Indiana has not carried it 
too far. It would have been no strained 
construction of the statute to have held that 
"due diligence" is merely such diligence as 
is required of the holder of commercial pa- 
per, namely a prompt demand of payment, 
and due notice of the failure to pay. But 
the decisions are otherwise; and I must fol- 
low the decisions. I am not willing, howev- 
er, to go any farther on this point than the 
supreme court of Indiana has gone. And, 
as that court has never gone so far as to re- 
quire the indorsee to pursue collateral se- 
curities and equitable remedies out of the 
state where the indorsement was made and 
where he resides, before suing the indorser, 
I am not willing to take the lead in support 
of such a doctrine. On the contrary I am 
satisfied that the indorsee ought not to be 
held to a degree of diligence so extreme and 
extraordinary. 

The demurrer to the special plea is sustain- 
ed. 

NOTE. In Illinois any bond, bill, or other in- 
strument in writing, is assignable, by indorse- 
ment thereon, "under the hand of such person." 
3 Gross, St. p. 292, § 4. 

A note cannot be assigned on a separate piece 
of paper, so as to vest the legal title in the as- 
signee, Fortier v. Darst, 31 111. 212: Ryan v. 
May, 14 111. 49. 

Formerly notes payable to a person or bearer 
could not be transferred or assigned by delivery 
only so as to authorize the holder to sue in his 
own name. It could only be done by writing 
the payee's name on the back. Hilborn v. Ar- 
tus, 3 Scam. 344; Roosa v. Crist, '17 111. 4.50. 
This is altered by the statute of 1874, so that 
simple delivery is sufficient. 3 Gross, St. p, 293, 
§ 8. 

To fix the indorser or assignor in Illinois, the 
assignee must use due diligence by the prosecu- 
tion of a suit against the maker, except (1) 
when institution of such suit would be unavail- 
ing; (2) when the maker has absconded— resided 
without or left the state, when the instrument 
became due. 3 Gross, St. p. 293, § 7, "Due 



diligence" is held to require institution of suit 
at the first term of court after the note becomes 
due. Lusk v. Cook, Breese, 84; Chalmers v. 
Moore, 22 111, 359. If suit is not instituted 
when the note falls due, the holder must show 
that a smt against the maker would have been 
unavailmg at any time while he holds the note. 
Bledsoe v. Graves, 4 Scam. 382. Diligence re- 
quires that execution be issued on the judgment, 
and not ordered returned within its life, unless 
holding m the ofiBcer's hands would have availed 
nothing. Chalmers v. Moore, supra. Execution 
should be issued promptly. Rives v. Kumler, 
2( 111. 291, In fine, due diligence is such as a 
prudent man would use in the conduct of his 
own affairs. Nixon v. Weyrich, 20 111. 600, 

The following cases besides the above bear 
upon the question: Saunders v. O'Briant, 2 
Scam. 369; Schuttler v. Piatt, 12 111. 417; Pierce 
V. Short, 14 Dl. 144; Bestor v. Walker, 4 Gil- 
man, 3; Mason v. Burton, 54 III. 349; Roberts 
y. Haskell, 20 111. 59; Curtis v. Gorman, 19 111. 
141; Allison v. Smith, 20 111. 104; Robinson v. 
Olcott, 27 111. 184. 

A remote assignor is liable to a remote as- 
signee if due diligence, when required, has been 
used against the maker, Clifford v. Keating, 3 
?T*^^^-o?SP- Consult, also, Mott v. Wright [Case 
ISO. 9,883]. 
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Case No. 13,702. 

SWOPE et al. v. ARNOLD. 

[5 N. B. R. 148.] 1 

District Court, W. D. Missouri, 1871, 

Bankuuptov— Judgment Liex— Pkoceeds op 
Sale. 

Where there is no dispute as to the validity 
of judgments under which executions were is- 
sued and levy made, the execution creditors are 
entitled to satisfaction out of the proceeds of the 
goods levied on by the sheriff, and afterwards 
.seized by the United States marshal under a 
warrant in bankruptcy. 

[Cited in Davis v. Anderson, Case No. 3.623- 
Re HufnPgel, Id. 6,837.] 

[Cited in Pauley v. Cauthorn, 101 Ind. 93.] 

Voluntary appearance by the parties. 

The petition alleges that certain judgments 
were obtained by plaintiffs against Marks 
Lesem at the March term, eighteen hundred 
and sixty-eight, of the Miller county circuit 
court; that executions issued thereon and 
were levied on the merchandise of said Le- 
sem; that after the said levy the said Le- 
sem, on the petition of Claflin, Allen & Co., 
was declared a bankrupt, and that the Unit- 
ed States marshal, under a warrant issued 
from the district court sitting in banlcruptcy, 
took the merchandise levied on, and deliver- 
ed the same to assignee Arnold, defendant 
in this cause, who disposed of the same as 
part 'of the estate of Lesem—concluding with 
a prayer for payment of said judgment. The 
answer denies that there was a good and 
valid levy or existing lien by virtue thereof 
at the time the marshal took possession of 
the goods as the property of Lesem; and 

1 [Reprinted by nermission.] 
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affirms that if there had been such levy and 
lien, the same -was abandoned and lost by 
the delivery of the property by the sheriff 
to Lesem; that the property belonged of 
right to the assignee, and that plaintiffs have 
no right to demand payment as asked for by 
them. 

Statement of Facts: The bankrupt, Marks 
Lesem, was doing a mercantile business in 
the spring of the year eighteen hundred and 
sixty-eight, in Miller county, Missouri; was 
sued by plaintiffs in the circuit court of said 
county, and judgments, amounting to three 
thousand dollars, were obtained at the March 
term, eighteen hundred and sixty-eight; ex- 
ecutions issued thereon, and were levied on 
the goods, wares and merchandise of said 
Lesem to the value of ten thousand dollars 
and upwards. The sheriff's return on ex- 
ecution shows that he executed the writ "by 
levying the same upon and seizing all the 
right, title, claim and interest of defend- 
ant in and to all his personal property, con- 
sisting of goods, wares, merchandise, and 
machinery; done in said county this first 
day of April, eighteen hundred and sixty- 
eight; and I further certify that prior to 
the day of selling said property, to wit: On 
the eighth day of Apdl, eighteen hundred 
and sixty-eight, the said defendant as prin- 
cipal, and J- M. Goodrich and Thomas 
Thompson as securities, executed to me a 
delivery bond in the penal sum of six thou- 
sand eight hundred and thirty-eight dollars 
and forty-two cents, conditioned that said 
property would be delivered to me on or be- 
fore the day of sale. And I further certify 
that before sale the United States marshal 
for the western district of Missouri notified 
me not to sell said property as the same was 
of right the property of the assignee of said 
defendant. I hereby return said execution 
not satisfied, together with said delivery 
bond, this sixth day of October, eighteen 
hundred and sixfy-eight" On the sixteenth 
day of April, eighteen hundred and sixty- 
eight, a creditor's petition was filed by Olaf- 
lin, Allen & Co., on which petition Lesem 
was, on the twenty-fifth day of the same 
month, declared a bankrupt Under the war- 
rant issued in bankruptcy the marshal took 
the goods levied upon by the sheriff and de- 
livered under the bond to Lesem, as the 
property of Lesem, and the same have been 
sold by the assignee. The question is shall 
the court order the assignee to pay from 
the proceeds arising from the sale of said 
goods the amount of the executions and 
costs. 

Lay & Belch and Ewing & Smith, for 
Swope, Levy & Co., and others. 
E. L. Edwards, for L. L. Arnold, assignee. 

KREKEL. District Judge. The answer 
must be in the affirmative unless it shall 
appear that there was no such levy on the 
property of Lesem by the sheriff as would 
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create a lien. The statutes of Missouri di- 
rect that the word "levy" be construed to 
mean "the actual seizure of the property 
by the officer charged with the execution of 
the writ;" and further provide that "no ex- 
ecution prior to the levy thereof shall be a 
lien on any goods, chattels, or other per- 
sonal property." The return of the sheriff 
is that on the first day of April, eighteen 
hundred and sixty-eight, he executed the 
writ "by levying the same upon and seizing 
aU the right, title, claim and interest of de- 
fendant in and to all his personal property, 
consisting of goods, wares, merchandise and 
machinery." To this return it is objected 
that there is no such description of property 
as constitutes a valid levy and lien. Giving 
the language used in the return its legal im- 
port, the conclusion must be that the sheriff 
took actual possession of the goods, wares, 
merchandise and machinery. This would 
enable the sheriff or any one interested to 
identify the property levied on— the object 
had in view by the enactment. Questions 
of identity under levies, mainly arise be- 
tween claimants to the same property in 
cases of implied liens or possession, and the 
cases cited at bar are nearly all of that 
class. There is no doubt that creditors, oth- 
er than the plaintiffs in these executions, 
could by proper steps, have compelled the 
sheriff to make a full description in his re- 
turn of the goods levied on, that they might 
be enabled to prosecute and take care of their 
own interests, but such steps were not taken, 
nor if taken, would they be of avail. The 
possession of the property sufficiently identi- 
fied it for any purpose, and the levy must be 
held good against the objections made. 

It is strongly urged upon the consideration 
of the court that the deflvery of goods by the 
sheriff under the bond, destroys the levy and 
makes void any lien that may have existed, 
and that the possession of, and title to, the 
property by such delivery, restored to Lesem 
all the rights which he had prior to the levy. 
"Whatever of difficulty might have occurred in 
the absence of statutory provisions, the latter 
seem to solve. The law which authorizes the 
taking of a bond by the sheriff from the per- 
son who desires to retain possession of prop- 
erty levied on, provides that, "if the property 
is not delivered in conformity to the bond, the 
levy shall remain a lien upon the property 
taken for the satisfaction of the judgment 
into whose possession soever the property may 
pass." It is not necessary to discuss the diffi- 
culties which might arise in the construction 
of the latter part of this provision in a case 
where the property, in the ordinary course of 
trade, had passed out of the possession of the 
defendant in the execution, and was held by 
an innocent purchaser, for no such question 
is presented. The property in controversy 
was found in the possession of Lesem, taken 
by the United States marshal under a war- 
rant in bankruptcy, and delivered to the ap 
signee. To hold that by taking the delivery 
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bond the levy and lien had been abandoned 
or lost, would require such a construction of 
the provision cited as to declare that from the 
time of taking the bond and up to nondelivery 
in conformity to its conditions, no lien existed 
—a construction which the court is not willing 
to give. Whatever construction the phraseol- 
ogy may admit of, the intention of the law 
evidently is to continue the lien. It is urged 
that if a lien existed by force of state law, the 
marshal, in taking possession of the goods, 
committed a trespass. No question as to the 
act of the United States marshal has arisen, 
for the sheriff seems to have yielded his bet- 
ter right by prior levy, adopting, perhaps, the 
view of the court, or the one urged by the 
general creditor, that the delivery bond secur- 
ed him and the plaintiffs in the executions. 
This, under ordinary circumstances, would 
undoubtedly be the case, but here the law had 
wrested from the defendant in the executions 
the property which he and his securities had 
obligated themselves to deliver. If they were 
liable on their deliveiy bond they certainly 
would have had a valid claim against the cred- 
itors of the bankrupt to the extent of the 
value of the goods taken or the amount of 
their liability on the bond. The property in 
this case amounted in value to more than 
double the amount of the judgments. The 
creditoi-s who realized the benefit of the whole 
property must not be injured by the disposi- 
tion to be made of the case. There being no 
dispute as to judgments under which execu- 
tion issued and levy was made, the court holds 
that the execution creditors are entitled to 
satisfaction out of the proceeds of the goods 
levied on by the sheriff and afterwards seized 
by the United States marshal under a war- 
rant in bankruptcy, and orders accordingly. 



Case No. 13,703. 

SWOPE V. COURTNEY. 

[1 Oraneh, O. C. 33.] i 

Circuit Court, District of Columbia. July 
Term, ISOl. 

Assault and Battery— Recovert — Bar. 

In a joint assault and battery, a recovorv in 
a suit against one is a bar to a suit against the 
other. 

Assault and battery. The defendant [Mary 
Courtney] pleads that the assault was a 
joint assault committed by her and Hannah 
Dyson, and that the plaintiff [Eve Swope] 
recovered judgment at this term against ,7os- 
eph Dyson, and the said Hannah, his wife, 
for the same assault. The evidence was, 
that Mary Courtney and Hannah Dyson were 
together, and that Dyson threw a bucket 
of water at the plaintiff, and dropped the 
bucket; and that the defendant immediately 
took up the bucket, and threw it at the plain- 
tiff, for which this action was brought. 

1 [Reported by Hon. William Granch, Chief 
Judge.] 



On the trial of the case of Dyson and wife,, 
objection was made by the then defendant 
to the witness giving in evidence the declara- 
tions or confessions- of the present defend- 
ant. 

KILTY, Chief Judge, and MARSHALL, 
Circuit Justice, directed the jury that this 
was a joint assault and battery, and that 
the recovery against Dyson and wife was a 
bar to this action. Cocke v. Jennor, Hob. 
66; Esp. N. P. 416; Broome v. Wooton, 
Yel. 67; Morton's Case, Cro. Eliz. 30; Par- 
ker V. Lawrence, Hob. 70. 

ORANCH, Circuit Judge, contra, doubting 
whether it was a joint assault and battery. 



Case nSTo. 13,704. 

SWOPE V. PURDY. 

[1 Dill. 349; 1 2 West. Jur. 167.] 

Circuit Court, D. Kansas. 1870. 

Taxation-— Kaw Half-Bkeed Lanps- Inuiax 
Reservation— Tax Titles. 

1. A sale of lands for taxes in Indian reserva- 
tion not subject to state taxation is void. 

[Cited in Wau-pe-man-qua v. Aldrich, 28 Fed. 
497.] 

[Cited in Phillips v. Jefferson Co. Com'rs, 5 
Kan. 417.] 

2. A state statute of limitations is not appli- 
cable to a sale of lands exempted, by federal au- 
thority, from state taxation. 

[Cited in Tayler v. Miles, 5 Kan. 506.] 

This action was brought by plaintiff to 
recover possession of a section on reserve 
No. 16, of these lands. Plaintiff offered in 
evidence the treaty made with the Indians 
in 1825 [7 Stat. 244], in which a reservation 
of the lands in controversy was made to 
one Joseph Butler, who conveyed the same 
to the plaintiff. Defendant offered in evi- 
dence a tax deed for the land in controvei-sy, 
and deed from Joseph Butler, reseiTee to 
R. S. Stevens, dated August 15, 1860 (to- 
show outstanding title). 

J. T. Morton, for plaintiff. 
W. Shannon, for defendant 

MILLER, Circuit Justice, held; 

1. That the legal title to the land reserved 
to Butler did not vest in him by the ti-eatv 
of 1825. 

2. That although the first section of the 
act of 1860 [12 Stat. 21] concerning these 
resei-vations, if standing alone, was suffi- 
cient to vest a full fee simple title in Biatler, 
with right of alienation, yet by the second 
and third sections of that act, the right of 
alienation was taken away and vested in the- 
United States in trust for Butler. The deed 
of Butler prior to July 17, 1862, therefore- 
conveyed no title. Stevens v. Smith, 2 Kan. 
243; Brown v. Belmarde, 3 Kan. 41. 

31 That under the decision of the supreme 
court of the United States, in the case of 

1 [Reported by Hon. .John F. Dillon, Circuit- 
Judg^ and here reprinted by permission.] 
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Blue Jacket v. Johnson Co., at the Deeem- 
■ber term, 1SG6, lands so situated were not 
l^alDle to state taxation. The Kansas In- 
Oians, 5 Wall. [72 U. S.] 737. 

4. Consequently the tax sale and tax deed 
were void, and conferred no title. 

5. The fifty-seventh section of the tax law 
of Kansas, which forbids suits to be brought 
for lands sold for taxes unless brought with- 
in two years after the tax deed is recorded, 
is not applicable to this case, for two rea- 
sons: First, that the same act requires a 
tax deed to be witnessed and acknowledged 
before it is entitled to be recorded, and this 
tax deed is not witnessed; second, because 
the exemption of the laud from state taxa- 
tion, being an exemption prescribed by fed- 
eral authority, no legislation of the state 
can extend the effect of its laws for taxation 
over lands exempted by federal authority. 

6. The joint resolution of congress of July 
17, 18G2 [12 Stat 628], removed the restric- 
tion of the right of alienation imposed by the 
second and third sections of the act of 
ISCO, and therefore the deed made in 1864, 
by Butler to plaintiff, conveyed the legal 
title. 

The plaintiff is therefore entitled to recover 
the possession of the land. Judgment ac- 
cordingly. 



Case Wo. 13,705. 

SWOPE V. SAINB. 

[1 Dill. 416.3 1 

Circuit Court, D. Kansas. 1871. 

Taxation — Tax Deeds — Limitatiox of Actions. 

Where the county clerk assigned without au- 
thority of law, a tax sale certificate, and the tax 
deed was made to the assignee, the same is void 
on its face, and under the decisions of the su- 
preme court of Kansas, will not support the two 
years limitation statute applicable to suits to re- 
cover lands sold for taxes, no possession having 
been taken under the deed. 

[Cited in brief in Hannibal & St. J. E. Co. v. 
Clark, 68 Uo. 372.] 

Ejectment The plaintiff showed title in 
himself by regular conveyances from the 
patentee. The defendant relied on, a tax 
deed dated January 14, 1865; recorded Jan- 
uary 16, 1865 (which was more than two 
years before suit was brought), reciting a 
sale for taxes made at an adjourned sale, 
January 8, 1862, for the taxes of 1860, and 
upon the two year limitation statute, which 
is as follows: "Any suit' *' ■= » for the 
recoveiy of lands sold for taxes, except, &c., 
shall be commenced within two years from 
the time of recording the tax deed, and not 
thereafter." Comp. Laws 1862, § 11. The 
tax deed recited that the property Avas sold 
at an adjourned sale on January 8, 1862, and 
was bid in by the county treasurer and cer- 
tificate assigned in June, 1864, by the coun- 
ty clerk; and the tax deed was made to the 

I [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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assignee. The defendant offered the tax 
deed in evidence, and the plaintiff objected, 
for that it was void on its face, because (l> 
there was no authority to sell at any time 
except on the 1st day of January, 1862, or on 
the first Tuesday in May of that year, while 
here the sale was made on the tith day of 
January; (2) the county clerk had no au- 
thority in June, 1864, to assign certificates of 
sales made in 1862, 

Martiti, Burns & Case, for plaintiff. 
Mr. Merrill, for defendant 

Before MILLER, Circuit Justice, a.nd DIL- 
LON, Circuit Judge. 

PER GURIAiSI. The court is inclined 
against tlie first objection to the deed, and 
to hold that the effect of the act of 1861 
(Laws 1861, p. 286) was to authorize sales 
to be made on the 1st day of January, lS6z, 
and on ensuing days by adjournments duly 
made. 

But without deciding this question, the 
court holds that under the act of March 1, 
1864 (Laws 1864, p. 70, §§ 9, 12), the county 
clerk had no right in June, 1864, to assign 
the tax certificate of a sale made in 1862, 
that the assignment wa.s null, and the tax 
deed made to the assignee was void on its 
face, and under the decision of the supreme 
court of Kansas (which this court is bound 
to follow), it "is insufficient to set the statute 
of limitations in operation, so as to bar an 
action for the recovery of the land, in two 
years." Shoat v. Walker [6 Kan. 65] June 
term, 1870. 

There was no evidence of any actual pos- 
session taken, or held, under the tax deed. 
The tax deed was excluded, and the plain- 
tiff had judgment Judgment for the plain- 
tiff. 
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Case ISTo. 13,706. 

The SYBIL. 

[Blatchf. Pr. Cas. 615.] x 

District Court S. D. New York. Dec, 1864. 

JfiiiZE—SEizuKE— Probable Cause— Costs. 

' Vessel and cargo acquitted, with costs, there 

having been no probable cause for their seizure. 

In admiralty, 

BETTS, District Judge. The above vessel 
and cargo were captured at sea, in the Gulf 
Stream, in longitude about 76° 52' west, lati- 
tude 33° 18' north, by the United States ves- 
sel of war Iosco, as prize of war. November 
20, 1864, and sent to this port in charge of 
a prize-master, for adjudication. A libel 
was here filed in this suit, December 1, and 
an attachment issued thereon returnable on 
the 20th" of the same month, and such pro- 

1 [Reported lij Samuel Blatchford, Esq.] 
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ceedings -were taken in the cause that on the 
7th of December instant, "William Stewart, 
of Liverpool, appeared therein by his agent 
and attorney, Oliver K. King, and filed his 
claim and answer to the aforesaid libel, 
averring, in effect, the capture of the said 
vessel and her cargo to have been without 
lawful authority and wrongful, and attach- 
ing his test oath to that claim, demanding 
the discharge of the vessel from seizure in 
this action, with damages to the claimant 
because of her arrest. On the same day, Al- 
fred T. Conklin. of the city of New York, 
appeared and filed his separate answer and 
claim in the cause, alleging that he is the 
consignee and owner of 20 bales of cotton, 
part of the cargo of said vessel seized as 
prize. His test oath is annexed to the claim 
and answer, deelai'ing that he is solely in- 
terested in the aforesaid cotton, saving the 
interest which may appertain to Foulke & 
Wilkes, who are the shippers of it, and are 
residents of Matamoras, Mexico; and that 
the vessel was bound from Matamoras to 
New York. On the same day, Godfrey 
Knoop, of the city of Ncav York, consignee 
and agent for the owners of 284 bales of 
cotton, part of the cargo of said schooner 
seized in this suit, filed a claim and answer 
therefor, attaching his test oath thereto, al- 
leging that the said bales of cotton were (in 
designated parts) the property of Messrs. De 
Jersey & Co., resident of Manchester, in Eng- 
land, and of Messrs. Foulke & Wilkes, resi- 
dents of Matamoras, in Mexico; and the an- 
swer and claim proceeds to deny that the 
said cotton was lawfully captured as prize, 
as alleged in the libel filed in this cause, or 
was subject to capture as prize; and charges 
that the claimants are entitled to damages 
for the seizure to which it has been subject- 
ed by such unlawful arrest. None of the an- 
swers or claims aver the port of departure 
or destination of the prize vessel or cargo, 
otherwise than as it is stated incidentally, in 
the claims filed, that the cargo of cotton was 
shipped from Matamoras, in a British ship, 
bound to New Y^ork. 

The testimony in prepai'atorio, in the cause, 
was taken before the prize commissioners. 
December 2d and 3d, and the case, with all 
the proofs, was submitted to the court for 
decision on the 7th of December instant, 
without oral argument, or written briefs or 
points furnished by counsel on either side, 
and such submission was accepted by the 
court on the understanding that the cause 
stood defaulted on the minutes, and that the 
only point for consideration under the sub- 
mission was whether the facts in evidence 
supplied probable cause supporting the de- 
fault supposed to have been incun-ed by the 
claimants. The counsel for all parties were 
importunate that the ease might be disposed 
of witliout delay, to save the accumulation 
of costs and damages, and, as the deposition 
of the master intimated that the vessel was 
seized off Wilmington, North Carolina, as he 



supposed, under suspicion that the cargo on 
board had come from blockaded states, and 
as I observed discord in the testimony of 
two others of the witnesses as to the loca- 
tion of the Sybil adjacent to the Carolina 
shores at the time of her aiTest, I regarded 
the course taken by the claimants in for- 
bearing to contest the case upon the proofs 
as an acquiescence in the justness of the 
judgment upon nil dicit. The district attor- 
ney and the proctors for the claimants now 
apprising the court that such view was a 
misapprehension, and that the submission of 
the cause, with all the papers, was to be re- 
garded by the court as intended by the par- 
ties to have the effect of placing the case in 
the same situation as if it had been formally 
contested, I immediately reopened the order, 
and proceeded to examine the case in the 
light of one duly and seriously conti-overted 
upon all the issues of law and fact pro- 
pounded by the pleadings and proofs. 

The vessel was American built, her name 
being the Eagle, and, as appears by her cer- 
tificate of British registry executed at Nas- 
sau, N. P., April 28, 1863, she was there 
transferred to William Stewart, of Liverpool, 
England, by the acting registrar at Nas- 
sau, and was then named the Sybil. A cer- 
tificate was indorsed on the registry, at the 
British consulate in New York, April 7, 1864, 
that Robert H. Ramsey was that day appoint- 
ed master, in the room of William E. Askins. 
The present master was appointed to the 
command of the Sybil by O. K. King & Co., 
merchants, of New York, for the voyage up- 
on which she was captured. Portions of the 
cotton laden on board belonged to that firm. 
The vessel sailed under the British flag, and 
had no other on board of her. The crew cap- 
tured with the vessel was mostly shipped at 
New York. Two were shipped for the re- 
turn voyage on the Rio Grande. The out- 
ward voyage was with a miscellaneous cargo 
from New York to Matamoras, and the re- 
turn cargo, which was captured, was laden 
at Matamoras, destined to New York. There 
is no evidence given in the case showing 
that the cargo seized as prize consisted of 
articles contraband of war, or had evaded, 
or attempted to evade, a legal blockade, or 
was the property of the public enemy. The 
same course of trade had been followed by 
the vessel in voyages immediately preceding 
the one upon which she was arrested in this 
action— departing from the port of New 
York, with a lawful cargo, destined to Mata- 
moras, Mexico, and returning, bound to New 
York, from Matamoras, or Bagdad, the dis- 
charge port in Mexico. In practice, the cot- 
ton was sent on board the vessel in light- 
ers, to her anchorage at Bagdad, her place 
of lading and discharge in Mexican waters, 
at the mouth of the Rio Grande river. The 
vessel had proceeded directly to that place 
from New York, and was on her return voy- 
age to New York, with no other papers or 
vouchers than the regular clearances given 
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at her ports of departure at each commence- 
ment of her voyage, the manifests, bills of 
lading, etc. Her cargo, shipped at llatamo- 
ras, was exclusively cotton, and there is no 
proof that any portion of it is enemy prop- 
erty. The proof is that the prize had not 
stopped at any port, after leaving the mouth 
of the river Kio Grande, until she ■was cap- 
tured on her return voyage. The cotton was 
carried on freight There is no other proof 
of its actual ownership than the bills of lad- 
ing accompanying its assignment. The 
house of Foulke & Wilkes shipped the cargo 
from Matamoras, and were apparently na- 
tives of Germany. 

The prize vessel had on board, when arrest- 
ed, various letters addressed to individuals. 
They were not asked for from her by the 
captors, and the master of the captured ship 
testifies that he did not ofEer them to the cap- 
tors, thinking that, as they in no way re- 
lated to the vessel or her cargo, but were 
merely the correspondence of individuals 
from other vessels lying near the Sybil in 
Mexico, and intrusted to her for conveyance 
to their families or friends, they did not be- 
long to her. 

The voyage of the Sybil, previous to her 
last one, was from New York to Matamoras, 
with an assorted cargo of flour, sugar, corn, 
soap, raisins, hardwax-e, &c. Her crew con- 
sisted of eight men,— the master, two mates, 
and five seamen, all shipped at New York, 
and most of them residents there. The voy- 
age was from New York to Matamoras, and 
back to New York. She did not touch at 
any port on her return voyage to New York, 
•except Hampton Roads, where she was 
taken after her capture as prize. She was 
seized about ten o'clock in the morning, in 
the Gulf Stream, a hundred miles or more 
off the coast of South or Nox*th Carolina. 
She was entering no port when arrested. 
She was steering for New York, and did not 
alter her course, or take any notice of the 
Iosco, when pursued by her, till she came 
alongside. She was sailing under English 
colors, and had no others on board. Every 
witness examined in preparatorio from the 
ship's company testifies with great appa- 
rent fairness as to the good conduct of the 
vessel on her voyage, and no testimony is 
submitted to the notice of the court impeach- 
ing the iiltegrity of the whole course of the 
royage, except what has been before alluded 
to as affording plausible ground of distrust— 
her running suspiciously near to blockaded 
ports. But I discern no legal cause for pro- 
nouncing that there is proof furnished 
amounting to probable cause for the seizure 
of the schooner because of her having evad- 
ed or attempted to violate the blockade. 

There must be a decree of acquittal of the 
schooner and cargo, with costs. 
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Case No. 13,707. 

In re SYKES. 

[10 Ben. 162; 24 Int. Rev. Rec. 414 (391); 26 

Pittsb Leg. J. 64; 18 Alb. Law J. 416; 

7 Amer. Law Rec. 370.] i 

District Court, S, D. New York. Nov. 11, 1878. 

Witness— Contempt of Court — CoiiPULSOKy Pro- 
duction OF Books and Papers of Coupora- 
TioNS— Foreign Corporation — ^Powers op Of- 
ficers—What Books and Papers to be Deemed 
"in Custody" op Officer. 

1. A foreign railroad corporation, organized 
under the laws of Illinois and other states, hav- 
ing its principal office in Chicago, had an office 
in New York, where certain books and papers 

■ were kept under the control of the vice presi- 
dent, who was also the secretary and treas- 
urer of the corporation. By the established 
practice of the corporation, these books and pa- 
pers when no longer required here for present 
use were sent to the Chicago office. The secre- 
tary being served with a subpoena duces tecum, 
in an action pending in this court, requiring him 
to produce some of these books and papers which 
had been so forwarded to the Chicago office four 
years before the service of the subpoena, failed 
to produce the same; and it appeared on his ex- 
amination that the officer at Chicago, the as- 
sistant secretary, who had the immediate charge 
of the books and papers, was a co-ordinate of- 
ficer, not under the control and direction of the 
witness, and that, bythe by-laws of the com- 
pany defining the powers of its officers and by 
the practice of the corporation, the witness could 
not command the delivery to him of the books 
and papers to be produced in obedience to the 
subpoena, although they probably would be 
sent to him at his request as required for use 
by him in the business of the corporation. The 
by-laws provided among other things, that the 
secretary should "safeJy keep all documents and 
papers which shall come into his possession" 
and "truly keep the books and accounts of the 
company appertaining to his office, so as at all 
times to show the real condition of the com- 
pany's affairs," and should also keep the stock 
books and surrender certificates of stock. And 
the laws of Illinois (Rev. St. 111. p. 283, § 13) re- 
quired correct books of account of all the busi- 
ness of the corporation to be kept at its prin- 
cipal office, subject to the inspection of its stock- 
holders. Upon motion to punish the witness as 
for contempt in not producing the books and 
papers, lield, that the same were not in his 
custody within the meaning of section 868 of the 
New York Code of Civil Procedure, which pro- 
vides that "the production upon a trial of a book 
or paper belonging to or under the control of a 
corporation may be compelled in the like manner 
as if it was in the hands or under the control of a 
natural person" and that "for that purpose a sub- 
poena duces tecum, or an order as the case re- 
quires, must be directed to the president or oth- 
er head of the corporation or the' officers thereof 
in whose custody the book or paper is." 

2. The statute relates to foreign as well as to 
domestic corporations. 

8. The statute requires the witness only to pro- 
duce books and papers in his custody, and does 
not require him to obtain the custody of books 
and papers not actually in his custody, but 
which he is able to get into his custody in order 
to produce them in court. 

4. Whether consistently with the law of Il- 
linois these books and papers could be removed 
from the Chicago office, quere. 

5. Whether the statute requires a witness in a 
court of the United States in any case to travel 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission. 24 Int. Rev. Rec. 391, and 26 
Pittsb. Leg. J. 64, contain only partial reports.] 
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more than one hundred miles from the place of 
trial for the- purpose of bringing into court books 
and papers in his custody beyond that distance 
or to take the risk of having them sent to him, 
- if beyond that distance, without going for th6m 
pei-sonally, quere. 

[In the matter of Martin L. Sykes, held lor 
contempt.] 

S. Lr. Woodford, Dist. Atty., and R. M. 
Sherman, Asst. Dist. Atty., for plaintiffs. 
J. S. Lawrence, for witness. 

CHOATE, District .Judge. In the ease 
of United States v. Samuel J. Tilden [Case 
No. 16,520], which has been noticed for trial 
at the present term, one Martin L. Sykes 
has been subpoenaed at a witness for the 
plaintiffs under a subpcena duces tecum di- 
recting him to produce certain stock ledgers 
of the Chicago & Northwestern Railroad 
Company, also the stock ledger and book 
of the minutes of the meeting of the direct- 
ors of the Peninsular Railroad Companj'-, 
and certain vouchers and receipts for pay- 
ments of money to the defendant or to one 
Smith for him by the Chicago & Northwest- 
em Railroad Company, for seiTices as trus- 
tee from 1861 to 1873. Upon the first day 
of the term the witness appeared, but did 
not bring with him the books and papers 
described in the subpcena, whereupon an 
order was granted against the witness, or- 
dering him to show cause why be should not 
be punished for a contempt in disobeying 
the subpcena. Upon the return day of the 
order the witness appeared and presented 
an affidavit to the effect that he is vice 
president of the Chicago & Northwestern 
Railroad Company; that said company is a 
corporation organized and existing under 
the laws of Illinois, Wisconsin and Michi- 
gan, having its principal office at Chicago; 
that it also has a branch office at 52 Wall 
street. New York, kept for the convenience 
of transacting its Eastern business; that 
the books and vouchers specified in the sub- 
pcena are not now and have not' been for 
four years in his custody; that he has no 
authority as an officer of the company to 
order the said books to be brought to New 
York for the purpose of this case, and that 
lie has no right to exercise any personal 
control over the said books; that the presi- 
dent of the company resides at Cliicago; 
that he has no knowledge of and has never 
seen the book of minutes of the Peninsular 
Railroad Company; that all vouchers of ev- 
ery kind for disbursements at the New York 
office have been returned monthly to the 
principal office at Chicago where they are 
examined and disposed of under the direc- 
tion of the president; that he had upon the 
issue of the order to show cause against him 
telegraphed that fact to the general solicitor 
of the company at Chicago, to which he had 
received a reply by telegraph to the effect that 
he, after consulting with one Hewitt, an officer 
of the compmy in Chicago, had already refus- 
ed to have any books sent to New York. 



The witness was then on motion of the 
district attorney sworn upon his voir dire 
and the following facts appeared: The Avit- 
ness, besides being vice president of the 
Chicago «& Northwestern Railroad Company, 
became its secretary and treasurer in 1873 
and has since continued to hold those offices. 
Since he became secretary in 1873, he has 
had charge and control of the office of the 
company in New York, when the president 
is not here. There is an assistant secre- 
tary under him in the New York office and 
another assistant secretai*y in Chicago. The 
stock ledgers while in current use have been 
and are now kept at the New York office. 
The stock ledgers of this company, referred 
to in the subpoena, were, while entries were 
being made in them, kept at the New York 
office. All the entries in the stock ledgers 
are made under the direction and supervi- 
sion of the witness as secretary and have 
been so since he has held that office. The 
assistant secretary at Chicago is a co-ordi- 
nate officer, not under the conti'ol and direc- 
tion of the witness; the entries in the stock 
ledgers called for by the subpoena were all 
made in New York and relate to transactions 
that took place in New York. These stock 
ledgers were sent to Chicago in 1874, in 
pursuance of a practice, whicli has always 
obtained in this company, of sending to the 
central office of the company all books kept 
at New York, when they are filled up and 
cease to be in current use. The purpose of 
sending them there is not alone for conve- 
nience of storage, but that they may be at 
the central office of the company. The wit- 
ness further testified that he had no reason 
to believe that the books would be sent to 
him if he sent for them; that he thought 
if he had occasion to use them at the office 
and telegraphed to that effect to the presi- 
dent they might be sent to him. 

It further appeared that the meetings of 
the directors were sometimes held in Ncav 
York and sometimes in Chicago; that the 
election of officers took place in Chicago. 
According to the by-laws the officers of the 
company include president, first and second 
vice president, treasurer, secretary, assist- 
ant treasurer and assistant secretary. Ar- 
ticle 5 provides that "the whole affairs of 
the company shall be managed and direct- 
ed" by the board of directors. 'Article G 
provides that the president among other du- 
ties "shall have a general care, supeiTision 
and direction of the affairs of the company 
and of the employees, and shall have such 
powers and perform such duties as may 
from time to time be conferred upon him or 
be prescribed by the board of directors." 
Article 7 provides among other things as fol- 
lows: "It shall be the duty of the secretary 
to safely keep all documents and papers 
which shall come into his possession," "and 
truly keep the books and accounts of the 
company appertaining to his office so as at 
all times to show the real condition of the- 
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company's affairs, and" shall" present 'state- 
ments thereof -when required by the boaM; 
he shall keep hooks upon which transfers 
of stock may he made hy any stockholder, 
or his attorney, duly constituted in writ- 
ing, also a stock ledger and certificate book, 
prepare new certificates upon the transfer 
of shares and surrender of the old certifi- 
cates, and keep a register of all certificates 
issued." There is no by-law defining the 
duties of assistant secretary. - The laws of 
Illinois provide that "it shall be the duty of 
the director or trustees of every stock cor- 
poration to cause to be kept at its principal 
office, or place of business in this state (Elli- 
nois) correct books of account of all its busi- 
ness, and evei*y stockholder in such corpora- 
tion shall have the right, at all seasonable 
times, by himself or by his attorney, to ex- 
amine the records and books of account of 
the coi-poration." 

The question to be determined is whether 
upon this state of facts the ,stock ledgers 
and vouchers of this corporation described 
in the subpoena are "in the custody" of the 
witness within the meaning of section 868 
of the Code of Civil Procedure, which is as 
follows: "The production upon a trial, of a 
book or paper, belonging to or under the 
control of a corporation, may be compelled,- 
in the like manner as if it Tyiis in the hands 
or under the control of a natural person. 
For that purpose a subpoena duces tecum, 
or an order made as prescribed in the last 
section as the case requires, must, be di- 
rected to the president or other head of the 
corporation, or to the officers thereof, in 
whose custody the book or paper is." 

This section of the Cod,e, which is new, 
and designed to remedy a defect in the ex- 
isting law, by which corporations were 
practically exempt from producing their 
books in court, is highly beneficial to the 
pm-poses of Justice. There are often cases 
where the presence of the books themselves 
in court is the- only ■^way in which certain 
facts sought to be proved can be estab- 
lished, as, for instance, where it is necessa- 
ry to refresh the recollection of witnesses 
by exhibiting to them the oxiginal entries. 
In such cases copies may prove insufficient. 
This section should therefore have a fair 
and liberal constmction, with a view to the 
purposes designed to be accomplished by it 
I do not think, therefore, that it should be 
construed as limited to domestic corpora- 
tions, as is suggested by the learned coun- 
sel for the witness. If a foreign corpora- 
tion sees fit for reasons of convenience, prof- 
it or necessity, to keep books within the ju- 
risdiction of the courts of New York, I see 
no reason why those bodks should not be 
equally accessible for the purposes of Jus- 
tice here with like books kept by a domes- 
tie corporation. , The case ig equally within 
the mischief sought to be corrected by the 
statute, and there ^s no reason in the policy, 
of the law of New York for giving foreign 



corporations an 'exemption froni the effects 
of this statute. > 

But upon the facts proved I am' clearly 
of opinion that the books and vouchers 
called for are not, within the meaning of 
the Code, "in the custody" of the witness. 
The evidence is sufficient to show that this 
corporation has removed these books and 
papers from the New York office to the Chi- 
cago office, and that this has been done ini 
pursuance of. a standing rule of the compa- 
ny, making the central office of the com- 
pany in Chicago the place where books not 
in current use and all vouchers are kept. 
The books and papers were effectually re^' 
moved thereby from the custody of the offi- 
cer in charge of the New York office, and 
placed under the custody of the officer or 
officers in charge of the Chicago office; 
Such a rule is a reasonable and prop- 
er regulation for a corporation to make, a 
part of whose busin'e^is done In foreign 
states. There is nothing in the by-laws- to 
prevent the making of such a' rule", nor ig 
it necessary that it should lie enacted in 
the form of a by-law, or passed by a vote 
of the board 'of directors. It is shown by 
the long-continued practice of the corpora- 
tion to be the rule. ' The seventh article of 
the by-laws does not in terms, or by neces- 
sary implication, put all the books and pa- 
pers of the corporation . into the exclusive 
custody of the secretai*y. He is required to 
keep safely all that come to his possession. 
But- at any time the coi-poration may itself 
remove any of the books and papers not 
actually, iu use by the secretary, and put 
them ^in the custody of any. other proper 
officer or employee of the company, and this 
was done in respect to these books four' 
years ago. The witness, upon the testimo- 
ny,' can not claim, by virtue of his office 
and ;\vlthout , the consent of the president- 
or other officers of the company, to take' 
these books and papers from the office in 
Chicago and bring tliem to New York." 
They can not, thexeifore, be said to be in, 
his custody, because they are not so under 
his power and control that of his own will,, 
aod without obtaining the consent of othei-s, 
he can take them and bring them into court.' 
If they were in his office in New York, the 
corpoi-ation could, of course, make no rule 
or regulation as to their being kept there, 
that would or .should prevent his bringing 
them into court on this subpoena, because' 
in that case whatever tlie regulation might 
be, they would be in his custody, he being 
in charge of the" office where they are; but 
the books being in another place which is" 
not in his charge, they can not be said to 
be constructively in his custody, unless they 
are in that place under his immediate con-^ 
trol, or unless he has plenary power to take, 
them and bring them away. It" is said he^ 
should be required to use all the measures 
showii' to be in liis power to get them, and; 
that he could get leave to bring them here 
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by asking for it; but it does not appear 
that he couW get such leave, except for 
some purpose connected with the company's 
business, and, if he could do so, this section 
does not impose any such duty upon the 
witness. Clearly the subpcena does not re- 
quire him to obtain the custody of books 
in order to produce them, but simply to 
produce books and papers that are in his 
custody. 

I have not found it necessary to consider 
whether, under the laws of Illinois, the 
books are required to be kept at the office 
in Chicago, nor whether, the subpcena from 
a United States court running only a hun- 
dred miles, the witness can be required to 
go to a place more than a hundred miles to 
get books and papers to bring them into 
court, or must run the risk of having them 
sent to him witliout going personally to get 
them. 

This is not a case of a person expecting 
to be a witness disabling himself from pro- 
ducing papers by sending them away. It 
is not, therefore, necessary to consider 
whether the laws provide any remedy in 
such a ease. Motion for attachment denied. 
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In re SYKES. 

[5 Biss. 113.] 1 

District Court, N. D. Illinois. March, 1870. 

Baxkuuftcy — Commercial Papeh — Refusal to 
Pat— Advice of Oodnsel— Estoppel — Actdal 

SOLVEKCT — GOOU FaITH — PRACTICE. 

1. A note given by a merchant for money 
loaned is "commercial paper" within the mean- 
ing of the bankrupt act [of 1867 (14 Stat. 517)]. 
The term means negotiable paper given in due 
course of business, whether the element of nego- 
tiability be given it by the law merchant or by 
statute. 

2. A refusal by a debtor, acting in good faith, 
under the advice of counsel, to pay his note, on 
the ground that he had a .valid defense, is not 
an act of bankruptcy. 

3. So, if the debtor is in good faith advised by 
counsel that the holder has not a good title to the 
note, his refusal to pay it is no act of bank- 
ruptcy. 

4. Nor does the fact that offers and proposi- 
tions for the payment of the note had been 
made, necessarily preclude him from making his 
defense. 

5. The proof must be confined to the acts of 
bankruptcy charged in the petition; nor can a 
refusal at a date prior to that stated in the pe- 
tition be shown in evidence. 

6. The fact that the maker is actually solvent 
and met all his other paper promptly, is a prop- 
er element as rebutting any presumption of re- 
fusal on the ground of insolvency. 

7. A stipulation in a suit at law upon a note, 
giving time to plead, does not operate as an ex- 
tension of time upon the note, as against the 
bankrupt act; but the proceedings in such suit 
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may be given in evidence in determining the 
good faith of the defense. 

In bankruptcy. The petitioner, the Man- 
iTfacturers' National Bank of Chicago, asks 
that the respondent, James W. Sykes, be ad- 
judged a bankrupt. The act of bankruptcy 
set forth is, that Sykes, being a trader, on 
the 20th and 27th> of January, 1870, stopped 
payment of his commercial paper and did not 
resume payment thereof for the space of 
fourteen days. The paper described under 
the designation of "commercial paper" in the 
petition, is the note of Sykes for the sum of 
$13,000, dated on the 21st of October, 1869, 
payable to his own order, on demand, and 
duly indorsed by him. 

BLODGETT, District Judge (charging ju- 
ry). It is objected on the part of the re- 
spondent that this note, not being negotiable 
by the law merchant, and having been given 
for a loan of money, and not for commodities 
bought or sold on the market in due course 
of trade and business, is not "commercial 
papei"" within the intent and meaning of the 
bankrupt act. I do not think, however, that 
either of these objections are well taken. 
The phrase "commercial paper" as used in 
this act, seems to me to mean negotiable pa- 
per (that is, promissoiy notes or bills of ex- 
change), made by a banker, merchant, or 
trader in the due course of his business as 
such banker, merchant, or trader, whether 
the element of negotiability be given the in- 
strament by the law merchant (or common 
law of merchants) or by statute. It seems 
to me sufficient that the paper be negotiable, 
—that is, transferable by indorsement or de- 
livery. And the business of the respondent 
being that of a trader in produce, carried on 
mainly through the agency of loans of money 
negotiated through the banks, to be repaid 
by drafts drawn against shipments thus 
bought, such loans are made in due course of 
that business. 

It is further objected on the part of the 
respondent that, although this note remains 
unpaid, yet he has not been guilty of an act 
of bankruptcy by neglecting or refusing to 
pay the same because he has, or has been 
advised by counsel that he has, a legal de- 
fense to the note— which defense he was 
in good faith making to an action at law 
brought on the note at the time this petition 
was filed. 

And the court insti'ucts you that if the re- 
spondent did, acting under the advice of 
counsel, believe, in good faith, at the time 
this alleged act of bankniptcy was commit- 
ted, that is, on the 20th day of January last, 
that he had a valid defense to this note, then 
his failure to pay 'the note was not a sus- 
pension of payment within the intent of the 
banknipt act. But it must be a bona fide 
belief that he had such a defense; not a 
mere pretext of a defense, but some tangible 
and defined idea that he could, by appeal to 
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the courts, avoid the payment of all or a part 
of the demand. 

As I have allowed a wide range to the tes- 
timony bearing on this branch of the de- 
fense, it seems necessary that I should ex- 
plain to you the direction and bearing to be 
given this testimony as applicable to the is- 
sue you are to pass upon. The note in ques- 
tion was given for and represents a balance 
of overdrawn bank account between the re- 
spondent and the Fourth National Bank of 
this city. It is claimed by the respondent 
that in September or October last he, being 
then engaged in this city in the business of 
buying and shipping produce, made a con- 
tract with the Fourth National Bank, 
through Mr. Maynard, its cashier, by which 
the bank was to advance him funds suffi- 
cient to buy and ship 1,000,000 bushels of 
oats, or other kinds of produce equivalent to 
that amount; that the bank was to pay his 
checks as he made purchases, and as fast- as 
he made shipments he was to make drafts 
against these shipments, which were to be 
credited to him by the banic, the bank to 
have the exchange on the drafts as well as 
interest on the overdiuft; that upon the 
faith of this agreement, he commenced his 
purchases, and had a portion of them made, 
when the bank dishonored his checks, there- 
by seriously impairing his credit, compelling 
him to change the destination of his ship- 
ments, and compelling him to sell at a sacri- 
fice, which he need not have done if the bank 
had kept faith with him. After this oc- 
currence, he gave the note in question, as 
he says, merely as a memorandum of the 
amount of his overdraft, and not as a settle- 
ment. 

As to whether such an agreement was in 
fact made, there is a conflict of testimony; 
the respondent testifying to his version of it 
and Mr. Maynard contradicting him. It is 
also insisted under the testimony, that on or 
about the 27th of November last, an arrange- 
ment was entered into, between certain of 
t-he directors and officers of the Fourth Na- 
tional Bank and the Manufacturers' National 
Bank of this city, whereby the assets (in- 
cluding the note in question), business and 
good-will of the Fourth National Bank were 
all transferred to and merged in the Manu- 
facturers* National Bank, under such cir- 
cumstances as to make such transfer void 
and totally inoperative, and that consequent- 
ly the petitioner is not the owner of the 
note, and has no right to present it in this 
or any other form. 

You will bear in mind, gentlemen, that we 
are not trying the question of the validity 
of this defense, nor the extent to which it 
may avail the respondent, but only his sin- 
cerity in insisting upon it; and the evidence 
adduced, pro and con, as to the dealings 
and transactions between the parties, and 
the transfer of the assets of the Fourth Na- 
tional Bank, is only to be considered by you 



for the purpose of determining whether the 
respondent failed or refused to pay this note 
at the time alleged, because he believed, in 
good faith, that he had a valid defense to 
the whole or a part of it. 

If he was advised by counsel and believed 
that he could set off against this note the 
damages which he had sustained by the fail- 
ure of the Fourth National Bank to keep its 
contract with him, he then had the right to 
interpose that defense "in a court of law. 

So, too, in regard to petitioner's title to 
the note. If the respondent had been ad- 
vised by counsel, that, owing to the circum- 
stances under which the Manufacturers' Na- 
tional Bank obtained this note, they had no 
title thereto,— that they stood in the same 
position as a person who had stolen it, and 
had no right to enforce its collection; that 
it was still the property of the Fourth Na- 
tional Bank, and he was liable to them and 
them only thereon,— such advice, if given in 
good faith, on a fair statement of the facts, 
would justify a refusal to pay, and an act 
of bankruptcy could not be predicated upon 
such refusal. 

Nor does the fact that the respondent 
made divers offers and propositions for the 
payment of the note or the overdraft be- 
fore the note was given, necessarily conclude 
or shut him oflO from making these defenses 
at the time of the alleged stoppage of pay- 
ment. These offers were not accepted, and 
besides, the respondent testifies that these 
offers were made under circumstances of 
great excitement, when his credit had been 
imperiled, and he was willing to sacrifice 
much to reinstate it 

In this connection it is proper that I al- 
lude to the position taken by counsel for 
the petitioner, that respondent had been 
guilty of acts of bankruptcy by refusing 
payment of this note when demanded at 
times prior to that alleged in the petition, 
but I am of opinion, and so instruct you, 
that the petitioner is confined to the act of 
bankruptcy alleged in the petition. This be- 
ing a note on demand, it became dxie when 
demanded, and had the petitioners intended 
to avail themselves of any of the prior de- 
mands and refusals or suspensions of pay- 
ment as constituting acts of bankruptcy, 
they should have averred or set them out in 
the petition, in order that the respondent 
might be prepared to meet them in evidence. 
The real question is, did he on the 20th or 
27th of January last commit an act for 
which he should be adjudged bankrupt? A 
legal defense may have occurred after the 
first demand, which he might have the right 
to set up when the last demand was made. 

It is also insisted in the proof on the part 
of the respondent, that this is the only pa- 
per which he has failed to meet at maturity; 
that he had other commercial paper extant 
at the time of the failure to meet this note, 
and has paid the same promptiy as it be- 
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came due; that lie is a man of means, and 
has not stopped or suspended business on 
account of tlie failure to meet this note. 
-Tliese facts, if established by the evidence, 
should go far toward rebutting any pre- 
sumption of banki-uptcy whicli might arise 
from the failure to meet the note in question, 
and tend to show that the failure to meet 
this note was not in consequence of in- 
solvency, but from other causes not malt- 
ing him amenable to the bankrupt act. 

It is also insisted on the part of the re- 
spondent, that the note in question is not 
"commercial paper," because the same was 
not given in due course of business, but 
merely as a memorandum to be charged up 
to the "bills receivable" of the bank, instead 
of remaining as an overdraft on the books, 
and that it was not the expectation or in- 
tention of the parties that it should be paid 
"on demand," or that a payment of the 
whole amount would be insisted upon at any 
.time, and that a settlement of it had been 
a constant subject of negotiation between 
the parties. There is much in the evidence 
to justify this assumption. But as the ques- 
tion is a new one, I prefer to reserve it and 
consider it on a motion for a new trial, if 
the jury shall find a verdict against the re- 
spondent on the points already submitted 
to them. 

It is admitted that prior to the commence- 
ment of these proceedings, the petitioner 
had instituted a suit on this note in the su- 
perior court of Cliicago against the respond- 
ent, v/hich suit is still pending, and in which 
the issues are made upsoas to permit the trial 
of the defenses indicated. And it Is insist- 
ed that the stipulation giving time to plead 
in that case operated as an extension upon 
the note as against the banki-upt act. I do 
not concur in this view of the matter for 
reasons which I will not take time to give. 
But this stipulation, and the whole pro- 
ceedings in the suit at law, so far as in evi- 
dence, may be considered as circumstances 
going to prove the fact of the good faith of 
the respondent in urging his defense at law 
to this note, and give such weight in that 
direction as the jury shall decide them 
worth, 

. You will then, gentlemen of the jury, only 
consider whether the evidence, taken alto- 
gether, shows, that on the 20th or 27th of 
January last the respondent, James W. 
Sykes, influenced by the advice of counsel, 
given upon a fair statement of the facts, 
did believe that he had a valid defense to 
the note in question and refused or neg- 
lected payment on that ground. If you are 
so satisfied, you will find the respondent 
not guilty of the acts of bankruptcy char- 
ged. 

But if, on the contrary, you believe that 
said respondent had no such bona fide be- 
lief, and set up such defense merely as a 
pretext, and without the intent ^nd purpose 



of prosecuting the same in good faith, you 
will find him "guilty" as charged. 

Verdict and judgment for respondent. 

NOTE. See, further, that a note given for 
borrowed money is commercial paper. In re 
Kenyon, 6 N. B. R. 238, 245. See, also, In re 
Hollis [Case No. 6,621]. Contra: In re Mc- 
Dermott Patent Bolt Manuf'g Co. [Id. 8,750]. 

So an indorser is held as the maker of com- 
mercial paper (In re Nickodemus [Case No. 
10,254]), whether the note be one of accommo- 
dation or not (In re Clemens [Id. 2,878], re- 
versed in [Id. 2,877]; In re Chandler [Id. 
2,591]). 

That non-payment of commercial paper to 
which there is a good defense, does not consti- 
tute an act of bankruptcy, consult In re Thomp- 
son [Case No. 13,936] and cases there cited: 
also. In re Munn [Id. 9,925]. 

Consult Unthank v. Travelers' Ins. Co. [Case 
No. 16,795], as to the efEeet of a proposition to 
compromise. 
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SYKES V. HAYES. 

[5 Bi^s. 529; 1 6 Chi. Leg. News, 197.] 

Circuit Court, N. D. lUinois. Feb. 1874. 

Ejectmbxt— Squatters— EviDBSCE of Title. 

1. The owner of the fee can maintain eject- 
ment against a squatter who has neither claim 
nor color of title. 

2. Where the squatter had admitted title in 
the plaintiff's grantor, it is not necessary that 
the plaintiff produce other evidence of title than 
the conveyance from his grantor. 

[Cited in Chicago & A. R. Co, v. Keegan, 152 
111. 413, 39 N. E. 36.] 

This was an action of ejectment for certain 
lots in Walker's dock addition to the city of 
Chicago, which plaintiff claimed in fee. The 
plaintiff [Martin L. Sykes], to maintain his 
title, called as witness Samuel J, Walker, 
who testified that ten or twelve yeara ago he 
and a man named Geer owned a large tract 
of land, including the lots in question; that 
about the time mentioned he purchased Geer's 
interest; that about the time he bought out 
Geer he went upon the land in question, and 
found defendant [Thomas Hayes] residing 
there; asked defendant who owned the land, 
to which defendant replied that it was Mr. 
Geer's land; witness then told him he had 
bought Geer's interest, and then owned the 
land, to which defendant replied in substance 
that he had squatted there, and .would leave 
when witness wished him to; that witness 
had frequent conversations aftexTvards, and 
from year to year, with defendant, in which 
defendant always said he was ready to leave 
the lots whenever witness gave him notice 
to do so; that he had no rights there, or 
words of that import. Witness also testified 
that he had paid all taxes on- the land for up- 
wards of twelve years, and had platted and 

1 [Reported by Josiah H. Bissell, Esq,, and 
here reprinted by permission.] 
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"subdivided the same out into lots and blocks, 
-Plaintiff then introduced a deed from Samuel 
J. Wallxer to plaintiff, dated Nov. 10, 1S71, 
•conveying to plaintiff the lots in question in 
fee simple; and also proved a demand of pos- 
session and notice to quit served on defend- 
ant, several months prior to the commence- 
ment of this suit. He also proved that he 
had notified defendant that he, plaintiff, had 
■a deed from Walker, and rested his case. 
Defendant was then sworn, and testified that 
he entered upon the lots in question and built 
a "shanty" about fourteen years ago; that it 
was then a naked prairie, and he didn't know 
who owned it; denied that he had ever told 
Walker that, he would leave on request or no- 
tice, but admitted that he had always been 
willing to leave when the owner required 
him to, and would show a title; claimed no 
title himself; was a mere squatter, and had 
never paid any taxes or assessments on the 
land; had understood, for many years, that 
Walker claimed to own the land, but Walk- 
er, would not show him any deed; had never 
paid any rent tc Walker or any one else, nor 
agreed to pay any. 

W. T. Burgess, for plaintiff, citing Jackson 
y. Denison, 4 Wend. 558. 

R. H. Forrester, for defendant, clafming 
that the plaintiff could not recover unless he 
phowed that the relation of landlord and ten- 
ant existed between the parties. [35 Cal. 53S; 
47 B. Mon. 397; 14 Johns. 223; 3 Barn. & C. 
4131.2 

: BLODGETT, District Judge (charging ju- 
ry). That if they believed, from the evi- 
dence, that defendant was in possession of 
the premises in question as a mere squatter, 
without any claim or color of title; that he 
had admitted to Walker that he. Walker, was 
the owner of the premises, and promised to 
surrender posssession to Walker when noti- 
fied or requested to dp so; that Walker had 
conveyed his title to the land to plaintiff, and 
plaintiff now held the same, and that plain- 
tiff had notified defendant of his title from 
Walker, and demanded possession; then plain- 
tiff is entitled to recover in this action, ac- 
cording to the terms of his title deed, without 
producing Walker's pap^r title; that the ad- 
mission of Walker's ownership of the prop- 
erty, if the jury believed such admission to 
have been made, was sufficient evidence of 
title in Walker to sustain the action so long 
as defendant set up no title and showed no 
ownership in himself; that the credibility of 
witnesses was for the jury, and they must 
determine from all- the circumstances, and ap- 
pearance of the witnesses. Walker and Hayes, 
which they would believe upon points where 
they contradict each other. 

Verdict for plaintiff. 
.2 [Froiu G Chi. Leg. News. 107.] 



Case M"o. 13,710. 

SYKES V. MANHATTAN ELEVATOR & 
GRAIN DRYING CO. et al. 

[6 Blatehf. 496.] i 

-Circuit Court. S. D. New York. June 30, 1869. 

Patents — Preliminabt Injdxotion — Use with- 
out lUTEKFEnENCE — PUBLlC ACQUIESCEKOE. 

Where, on a motion for a provisioual injunction 
to restrain the infringement of letters patent for 
a floating grain dryer and elevator, the patent 
was not attacked for want of novelty, and the 
infriugemeut was clear, but the patent had never 
been tried or established, at law or in equity, 
and no evidence was furnished as to its use, or 
as to the extent of such use, or as to acquiescence 
in the patent by the public, and the defendant 
showed that he had used his apparatus for 
•about three years, and that no claim had been 
made against it under the patent until about six 
weeks previously, and the amount invested in 
the defendant's apparatus and business was 
large, and the business seemed to be precarious, 
and nothing appeared as to the defendant's re- 
sponsibility, an injunction was withheld until 
.the plaintiff should establish satisfactorily the 
point of acquiescence by the public, and show 
how the defendant's apparatus had been allow- 
ed to be used without interference, and leave 
was given to the plaintiff to renew his motion^ 
on further papers, but the defendant was requir- 
ed to rendtr sworn periodical accounts of the 
grain which should in future be treated by his 
apparatus, and to give satisfactory security, by 
bond, with sureties, tD pay what might be recov- 
ered in the suit. 

In equity. This wa^ a motion [by James 
W. Sykes] for a provisional injunction to re- 
strain the infringement of letters patent [No. 
34,992]. 

Charles B. Stoughton, for plaintiff. 
" Charles F. Blake, for defendants. 

BLATCHFORD, District Judge. The pa- 
pers in this .ease, on both sides, are exceed- 
ingly meagre and incomplete. The plaintiff's 
patent was granted April 15th, 1862, It has 
never bee^ tried or established, at law or in 
equity, and no evidence is furnished as to its 
use, or as to the extent of such use, or as to 
acquiescence by the public in the patent, or 
in the exclusive right of the plaintiff under 
it, except the usual averment found in the 
bill, that the invention has been introduced 
into public use, and that the public gener- 
ally have acquiesced in the plaintiff's ex- 
clusive right to the same. The novelty of 
the patent is not attacked, nor is the in- 
fringement denied. All that is said in 
defense, on the point of infringement, is, 
that the grain dryer which forms one ele- 
ment of the plaintiff's combination, is not 
used in the defendants' combination, but 
that they use a grain dryer secured by an- 
other patent. But they do not set forth what 
is the construction or arrangement of the 
grain dryer which they use, or in what- par- 
ticulars it is- not the plaintiff's dryer, so that 
the court can exercise a judgment on the 

1 [Reported by Hon. Samuel- Blatehf ord. Dis- 
trict Judge, and he.e reprinted by permission,] 
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question. In this respect, too, the plaintiff's 
affidavit is defective, for it merely states 
that the defendants' grain elevator and dryer 
is, in its construction and mode of operation, 
substantially like, and upon the same prin- 
ciples as, the plaintiff's elevator and dryer, 
in respect to the improvement secured to 
him in the patent, and is constructed and 
operated in all respects upon the principle 
of the plaintiff's patent, and is an infringe- 
ment thereof. The plaintiff, however, veri- 
fies, by oath, a single model, which, he states, 
correctly represents the improvements and 
combination used by the defendants, and 
patented to the plaintifF. But nothing of all 
this is denied by the defendants, except to 
say that the dryer they use in their appa- 
ratus is not the dryer described in the pat- 
ent. But the patent is not limited to any 
particular dryer. It claims the combining 
■with an elevating apparatus, arranged upon 
a scow or other floating vessel, any inter- 
posed drying apparatus, the whole forming 
a floating grain dryer and elevator, capable 
of transferring grain from one vessel to an- 
other, or r'rom a vessel to a storehouse, or 
vice versa, and of drying the grain while in 
the process of being transferred, and the 
whole apparatus capable of being easily 
floated from one locality to another, as may 
be required for the purpose of elevating and 
drying the grain. The specification states, 
that the patentee prefers to use Wheeler's 
dryer, patentee October 23d, 1860, but that 
he can use. in -its place, any dryer which 
will effectually drive the moisture from the 
grain to be dried and elevated. The in- 
fringement is, therefore, sufiiciently estab- 
lished. 

But, in nddition to the want of satisfac- 
tory affirmative evidence, on the part of 
the plaintiff, as to the extent and char- 
acter of the acquiescence by the public in 
his exclusive right, the defendants show 
that the apparatus now in use by them has 
been in use for about three years past, and 
that no claim was made against it, under 
the patent, until about six weeks ago. It is 
not shown that the plaintiff, who resides at 
Chicago, Illinois, knew of the existence or 
use of the defendants' machine, which has 
been used at New York. It is shown that 
the capital invested in the defendants' appa- 
ratus, and in the business of using the 
same, is about seventy-five thousand dol- 
lars. It does not appear that the defendants 
are pecuniarily responsible, nor is it shown 
that they are irresponsible. On the whole, 
an injunction must be withheld, until the 
plaintiff establishes satisfactorily the point 
of acquiescence by the pxiblic, and shows 
how it is that he has allowed the defend- 
ants' machine to be used for three years 
without interference; and he is at liberty 
to renew his motion, on further papers. 
But. as 'he patenr is not attacked for want 
of novelty, and as the infringement of it 



seems clear, the defendants must render- 
sworn periodical accounts of the grain 
which shall be treated by their apparatus in 
future, and must give satisfactory security, 
by bond, with sureties, to pay what may be- 
recovered in the suit. It appears that the^ 
corporation which preceded the present cor- 
poration in the business, and from which 
the present corporation purchased the ap- 
paratus, became embarrassed, which would 
seem to indicate a precarious business. The- 
details of the order will be settled on no- 
tice, if not agreed upon. 



Case JKTo. 13,711. 

The SYLPH. 

[4 Blatchf. 24.] i 

Circuit Court, S D. New York, April 20, 1857.. 

CoUjISION' — Running in Fog — Cdstom— Ferbt- 
BoAT — Pilot. 

1. Where twrv "teaniboats collided in a dense^ 
fog, in the harbor of New York, each going at 
the same rate of speed, .ind no fault was imput- 
able to either, this court dismissed a libel filed 
to recover dam<tges caused by the collision. 

[Cited in The Lepaoto, 21 Fed. 659.] 
[See The Albemarle. Cdse No. 135.] 

2. It being the usage, in the harbor of New- 
York, tc run steamboats in thick weather, the 
court did not hold that both vessels were in 
fault. 

3. If, in this case, one of the vessels had been 
at anchor, the other would have been charged 
with all the consequences <.f the disaster. 

4. Semble, that, in a dense fog, vessels in the 
harbor of New York should anchor. 

5. So long as the custom continues of running 
in such a fog, this court will not feel bound, in 
ease of a disaster, to discriminate, with any 
very great nicc'ty, es to the degree of fault im- 
putable to the oue or the other of two vessels 
which may choose to encounter the hazards of 
the navigation. 

[Cite<i in The Matteawan, Case No. 9.283;. 
The Joseph W. Gould, 19 Fed. 788.] 

6. A steamboat plying ou a ferry-line between 
New York and Port Richmond, is a ferry-boat, 
within section 42 of the act of August 30, 1852 
(10 Stat 75), and is not obliged to have on 
board a licensed pilot and a licensed engineer. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel i" r«m, filed in the dis- 
trict court, to recover damages caused by a 
collision. There was a decree in favor of 
the libellants iu that court [case unreported]., 
and the claimant appealed to this court. 

Welcome R. Beebe for iibellants. 
Edwin W. Stoughton. for claimant. 

NELSON, Circuit Justice. The libel in this- 
case was filed to recover damages for a col- 
lision that occurred in the bay of New York 
on The 17tn of December. 1853, in which the 
steamboat Eqgle was seriously damaged, the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Low of the Sylph, a f erry-twat, having struck 
her on her starboard side, some twenty or 
twenty-five feet abaft her stem, tearing 
away her bulwarks and deck and cutting her 
down below the water's edge. The Sylph 
had started, on the morning of the 17th of 
December, from the Whitehall dock, on her 
usual trip to Port Richmond, she being en- 
gaged in the ferry line between those two 
places. The Eagle was coming up to New 
York from Fort Hamilton, she being enga- 
ged in running between the city and Port Mon- 
mouth, in New Jersey. The collision occur- 
ed between nine and ten o'clock in the fore- 
noon. There was a dense fog, so dense that 
the hands on either vessel could not see an 
object ahead beyond the length of their boat. 
Each was going at the same rate of speed, 
five knots the hour, which seems to be the 
rate adopted by steamers in the bay when 
moving in a fog as thick as that on the pres- 
ent occasion. The fires of both vessels were 
kept low, so that each could readily slow and 
stop and back in an emergency— another reg- 
ulation, it seems, when running in a fog. A 
person was assigned, on each boat, to ring 
constantly the alarm bells, and they were 
heard by the approaching vessels in time for 
each to give the orders to slow and stop and 
back; and those orders were obeyed before 
either was seen by the other as she lifted out 
of the fog. When they came together there 
was more or less headway on each vessel, 
notwithstanding, as Is abundantly evident 
upon the proofs, the hands on board of each 
exercised their best efforts and skill to check 
the motion, after hearing the alarm bells. 
Nothing seems to have been neglected on 
board of either, within their power at the 
moment, to avoid the disaster. No fault can 
be imputed to either, according to the proofs, 
unless, indeed, it was a fault to run the 
trips on which the vessels were engaged at 
all in the state of the weather. And. as to 
this, both stand on the same footing. Judge 
Ingersoll, who decided the ease below, de- 
creed for the libellants, putting his decision 
mainly upon the ground that, taking the 
strength of the 'Eagle, she being a ne^ ves- 
sel, and the description of the wound inflict- 
ed, he was inclined to think that the speed 
of the Sylph was greater than that of the 
Eagle, and too great for the state of the 
weather. There are also some experts who 
express this opinion, from an e.^amination of 
the wound. But, after the fullest considera- 
tion, I cannot concur in it. The proof, by 
witnesses, of the rate of speed of the Sylph, 
is as strong and decisive as that of the rate 
of the Eagle. For aught that appears, as 
much credit is due to one set of proofs as to 
the other; and. according to this proof, the 
rate of speed was the same. Besides, there 
are facts in the case which fairly enough ac- 
count for the injury to the Eagle, consistent- 
ly with the rate of speed of the two boats 
being equal, and the efforts of each being the 
same to check it at the instant of the danger. 



The Sylph was much the heavier boat, ac- 
cording to the proof, and she struck the 
Eagle head on, and under her bulwarks and 
deck, tearing up and smashing them by the 
combined force of the motion of the two ves- 
sels. The manner of their coming together 
gave the advantage to the Sylph, which, to- 
gether with her greater weight, may well ac- 
count for the difference in the injuries to the 
two vessels. There are, also, some considera- 
tions that would naturally lead to the con- 
elusion, the rate of speed of each vessel be- 
ing the same at the time, and the efforts to 
check the two vessels being the same, that 
the motion of the Eagle could not be as read- 
ily overcome as that of the Sylph. The tide 
was strong flood, some four miles an hour. 
The collision occurred s(»me distance below 
Castle William, in the bay. The Eagle, there- 
fore, had the force of the tide to overcome, 
besides the motion from her engine; and the 
Sylph had the co-operation of this force to 
aid in checking her at the instant. 

The case is a most unfortunate one, and 
may well attract the attention of masters 
and owners, and lead them to consider 
whether prudence would not dictate, from a 
proper regard as well for the lives of pas- 
sengers as for the safety of property, that, 
in a port crowded, as is that of New York, 
with every species of water craft, vessels 
should anchor in so unusual and dense a fog. 
The master or pilot may, indeed, by the use 
of the compass, avoid running upon the shore 
or against an island, or any other fixed ob- 
struction in the way; but these are trifling 
contingencies when compared with the chan- 
ces of running against vessels moving or at 
anchor, as against which the compass is no 
security. If the Eagle had been at anchor in 
this case, and the Sylph had encountered 
her in that condition, 1 should not have hesi- 
tated to charge the Sylph with all the conse- 
quences of the disaster. As the case stands, 
I cannot see that the one is more in fault 
than the other; and, from the usage which 
has come frequently under my observation, 
of running these boats in thick weather, I 
am not disposed at present to hold that both 
were in fault, so as to justify an apportion- 
ment of the damages. But this 1 will say, 
that, so long as the custom continues, the 
court will not feel bound, in case of a dis- 
aster, to discriminate, with any very gi-eat 
nicety, as to the degree of fault imputable 
to the onie or the other of two vessels which 
may choose to encounter the hazards of the 
navigation. 

It has been urged that the Sylph was in 
fault for not having on board a licensed pilot 
and a licensed engineer, under the act of 
congress of August 30, 1852 (10 Stat. 61). 
But the forty-second section of that act ex- 
cepts steamers used as ferry-boats. The 
Sylph, I think, comes fairly within this ex- 
emption. 

The decree of the court below must be re- 
versed, and the libel be dismissed, with costs. 



SYLVESTER (Case No. 13,712; 

SYLPH. The (BRADSHAW v.). See Case ISTo. 
1,791. 

SYLPH. The (WILLIAMS T.). See Case No. 
17,740. 

SYLVAN SHORE. The (CONCKLIN v.). See 
Case No. 3.090. 



Case No, 13,712. 

The SYLVESTER HALE. 

[6 Ben. 523; 17 Int. Rev. Rec. 196.] i 

District Coun. E. D. New York. May 12, 
1873. 

Collision— LoMGt Island Sound— Sohoonkks 
Meeting — Porting Helm. 

1- Two schooners came in collision in Long 
Island Sound in a clear night. They were sail- 
ing on meeting conises. not varying more than 
Mlf a point froir being exactly opposite courses. 
Both vessels had the wind free. Neither made 
any change of course before the collision. Held, 
that the ease was on^ for the application of the 
eleventh of the rules f>i- avoiding collisions. 
That both vessels were, therefore, bound to 
have ported their helms, and, as neither had 
done so, both vv.bSf-is were in fault, and the dam- 
ages must be apportioned. 

[Cited in The Decatur H. Miller, 10 0. C. A. 
^4, 62 Fed. 95.] 

2. Whether the eleventh rule is applicable to 
the case of two sailing vessels meeting end on 
or nearly so, one being close hauled and the 
other sailing free quere. 

rCited in The Manitoba, Case No. 9,029.] 

In admiralty. 

Wilcox & Hobbs, for libellant 
Evarts, South mayd & Choate, for claim- 
ants. 

^ BENEDICT. District Judge. This aet-on 
is brought to recover the value of the schoon- 
er G, R. Murney, a vessel owned and com- 
manded by the libellant, John Murp-", 
which was sunk on the night of the 20th of 
July, 1872, by colliding with the schoouer 
Sylvester Hale iu Long Island Sound, The 
Murney was a canal schooner laden with 
coal, upon a voyage from Elizabethport N. 
J., to Norwich. Conn. The Hale was a 
schooner bound from Taunton to BMzab~th- 
port light. The Murney was going four or 
6vc, the Hale sis or seven miles an hour un- 
der a good sailing breeze. The night was 
clear and nearly as light as day. 

The libel gives the course of the Murney as 
east northeast half east, with the wind due 
north, but claims that she was close hauled 
and held her course. It charges that the 
Hale was sailing free, and that, although 
bound to avoid the Murney, she did nothing, 
but held her course, and thereby ran into the 
Murney. striking her upon her lee bow and 
causing her to sink almost immediately. 

The answer presents features calculated to 

1 IReported bf Robert D. Benedict, Esq.. and 
hfere reprinted b.r permission. 17 Int. Rev. Rec. 
196, contaias only a partial report.] 
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attract attention. It states that the Murney 
was sailing tree, and the Hale close hauled, 
hut also states that the course of the Hale was 
due west, with the wind north northwest, 
which makes the Hale free. It states that 
the Murney appeared to those on the Hale to 
be bound to the eastward, and upon a course 
which would have carried her to the south- 
ward of the Hale; but the men on the Hale 
swear that the Murney was taken for a ves- 
sel bound to the westward— a statement not 
always adhered to however by the man at her 
wheel. The answer also in unequivocal 
terms states a ease of vessels not meeting end 
on or nearly so, while the argument addressed 
to me in behalf of the Hale was largely based 
upon the theory, that the vessels were so 
meeting Finally the wrong movement char- 
ged upon the Murney in the answer is star- 
boarding, but the movement is there so de- 
scribed, as to show that faulty navigation iu 
allowing the vessels to get into such close 
proximity, and not any starboarding by the 
Murney, must have been the cause of the ac- 
cident 

The testimony offered in support of these 
pleadings respectively abounds in inexplica- 
ble statements, and contradictions which it is 
vain to attempt to reconcile. A prominent 
statement is that those on the deck of the 
Hale were keeping a good lookout, and saw 
the Murney at a distance to leeward. When 
the evidence of the two persons who were on 
the deck of the Hale, as to what they did ou 
board their vessel, is examined, the fact ap- 
pears that they kept no proper lookout, did 
not see the Murney, until the instant of colli- 
sion, and made no change in the helm of the 
Hale in time to alter her course before the 
vessels came in contact. This controlling 
fact is disclosed by the following evidence giv- 
en by the witnesses for the Hale. The mate 
was in charge of her deck, and the supposed 
lookout. He says that he saw a schooner ap- 
proaching to windward, and at once went aft 
to the wheel, and inquired of Petersen, the 
man at the wheel, if he saw her; that when 
aft he looked at the compass, as was natural, 
and found the vessel to be sailing west by 
south, the course which had been given to the 
wheelsman. He mentions no change in the 
helm, as being then made, r.nd he directed 
none; but having looked at the compass, he 
started forward, and when he arrived at the 
mainmast stopped to give the winch two or 
three turns, just enough to taughten the top- 
sail sheet. From the winch he moved to- 
wards the steps, to windward, and he had 
gone but a few feet when the vessels came in 
contact. 

All that was done on board the Hale, with 
reference to the Murney, transpired during 
the very short period of time which elapsed 
between the mate's leaving the wheel and the 
blow. Petersen, the man at the wheel, says 
that during this period he looked under his 
boom twice; that the mate had not reported, 
nor had he seen the Murney till he first look- 
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ed under the boom, after the. mate left him .to 
.go to the W3nch;^that when.he first looked, he 
saw the Murney two points offi his bow, but 
jdid nothing; that the second time he looked 
she was still two points off his bow on the 
same course, but very near him, and that he 
at once ported his wheel. It is impossible 
that the JIurney should have then been two 
points off his bow. His statement that, as he 
stood to leeward on his vessel to look under 
his boom, he saw the Murney through the 
parts of the fore-rigging, is more likely to be 
accurate, and places her nearly ahead and up- 
,on him. as the fact was. l' conclude, with- 
out difficulty, from this evidence, that the 
Slurney was not seen from the Hale, until the 
Instant before the collision, and when no ac- 
tion of the helm could effect any useful change 
of course. 

While considering the testimony of the per- 
sons on the deck of the Hale, I may here re- 
mark tliat the mate says, that he saw and re- 
ported the Mui'ney to the man at the wheel 
before he went to the winch, but the state- 
ment is contradicted by the statement of the 
Jatter and by the action of both; and that the 
man at the wheel says that he supposed the 
Murney to be going the same way the Hale 
was, but the statement is wholly inconsistent 
with other parts of his testimony and with his 
acts. These and other misstatements, which 
appear in the evidence of those responsible 
for the movements of the Hale, make it diffi- 
cult to place great reliance upon any of their 
statements or conclusions. Their own ac- 
count of what they did contradicts their theory 
of, the case, and shows them guilty of the 
great negligence of running in the night with- 
out keeping a proper lookout, and that they 
made no change of course to avoid the Mur- 
ney. 

Having thus ascertained the movements of 
the Hale with reference to the Murney, I turn 
to consider the movements of the Murney.. 
Upon this point, the testimony of those on the 
Hale throws no light, for they did not see 
her till she was upon them. Those on the 
deck of the Murney say that they had a look- 
out, who saw the Hale for a long distance. 
In order to disprove this, evidence has been 
given tending to show that the man claiming 
to be the Murney 's lookout came on. board 
the Hale in a condition, as to his dress, which 
indicates that he had been roused from his 
berth by the collision. Dpon a careful exami- 
nation of the testimony of the various wit- 
nesses on this point, the weight > is found to 
favor the allegations of the Murney that she 
had a lookout and saw the Hale in time. 

The actual management of the Murney is 
indeed more consistent with the idea that the 
Murney was being sailed without knowledge 
of the presence of the Hale, until the vessels 
were close together, than with any other; but 
it is also consistent with the theory that the 
Hale was seen and, under the supposition that 
she was more free than the Murney, it was 
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judged that, if the Murney held her course, 
the Hale would feel forced to keep out of the 
way— a result which doubtless would have 
been . attained if any one on the Hale had 
been looking at the approach of the Murney. 
But whether the. H^le was seen or not, there 
is no evidence of any change in the course of 
the Murney prior to the time when the ves- 
.sels.were close together and the collision in- 
evitable. 

It thus appearing that no changes occurred 
In the courses of the vessels calculated to 
cause the collision, next in order is to deter- 
mine what the coui-ses were upon which these 
vessels were thus sailing. As claimed by the 
respective crews, and as proved by the evi- 
dence, the course of the Murney was E. N. 
E. % B., and that of the Hale W. by S. Their 
divergence was, therefore, half a point. By 
holding these courses, the vessels came in 
contact, and it must, therefore, be found that 
the speed at which these vessels were going 
respectively was such that the courses they 
were upon involved risk of collision. The 
question then arises whether they were cross- 
ing, within the meaning of rule 12 of the in- 
ternational rules adopted by the United States 
in 1868, or meeting end on or nearly so, with- 
in the meaning of rule 11. 

This brings up for consideration the. proper 
construction to be given to rule 11 of thesin- 
ternational rules, a rule which has been often 
called in question, and, as it appears to me, 
greatly liable to be misapplied. The prac- 
ticability of this rule at all in the actual navi- 
gation of sailing ships ha^ been, and still is, 
in some quarters doubted, and at its door have 
been laid many disastrous collisions, for "the 
reckless use of port-helm leads to collision." 

Perhaps the^ better opinion now is, that the 
rule is practicable, provided its application be 
carefully restricted to the cases to which 
alone its terms make it applicable. As is 
well known, the rule originated in England, 
and stands there as a substitute for a rule 
differently worded, which was found to be 
impracticable, and, accordingly, was subr 
stantially destroyed by judicial decisions, 
Lown. Col. p. 22. As at first understood, the 
rule, in its present form, was greatly criti- 
cised, and was defended by claiming it to 
read as not applicable to ships which must, 
if both keep on their respective courses, 
pass clear of each other; but applicable, in 
the night time, only to cases in which each 
ship is in such a position as to see both the 
side lights of the other. This was the con^ 
struction given by Mr. Thomas Gray, of the 
British board of trade, and it was approved,, 
in England, by the admiralty, board of trade, 
and Trinity Souse, and, in Prance, by the 
French government. 

By the order in council of .July 30, 1868, it 
became part of the law In England. It was- 
adopted as a supplement to the international 
rules by the assembly of the senate, at Ham-; 
burg, October 16, 1868. This interpretatioa 
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was adopted by Russia, by order of tlie em- 
peror, November, 1868, and by Sweden, De- 
cember 12, 186*8. 

{See appendix to "A Few Remarks Re- 
specting the Rule of the Road for Steam- 
ships," by Thomas Gray, for the words of 
the order.) 

The paramount importance of having in- 
ternational rules, which are intended to be- 
come part of the law of nations, understood 
alike by all maritime powers, is manifest; 
and the adoption of any reasonable construc- 
tion of them, by the maritime powers named, 
affords sutiicient ground for the adoption of 
a similar construction of our statute by the 
courts of this country. 

For this reason, and because the rule, so 
understood, will seldom come into play, and, 
therefore, affect but little the old maritime 
rules of the seas, which were followed for 
.centuries before the rules, and which are, 
for the most part, still followed by seamen 
in the actual navigation of sailing ships, I 
so construe the rule. But, so understood, it 
is. nevertheless, applicable here, for the evi- 
dence shows the present to be what has been 
called "the exceptional case," — the case 
"hardly determined by the rules," of two 
sailing vessels meeting, in such a position 
that each should have seen both the side 
lights of the other. 

I do not overlook the testimony of those on 
the Murney, that only the green light of the 
Hale was seen by them, nor the claim of the 
Hale that only the red light of the Murney 
was visible to lier. But the observation of 
the Murnej'- by those on the Hale was when 
danger was imminent, and is not reliable. 
And. on the other side, the captain of the 
Murney, who was at her wheel, reconciles 
his statement that he saw only the green 
light of the Hale, with the mode in which 
the vessels were approaching, by the not 
improbable supposition that the red light of 
the Hale was hid by her jib. Other facts in 
the case, and, among them, the nature of 
the injury upon the starboard bow of the 
Hale, and the mode in which the blow 
was delivered, indicate that the vessels were 
meeting almost exactly end on, and such is 
the description of the collision as given by 
the libel. 

At this stage of my examination of this 
case I am brought very near to a question 
respecting the application of rule 11, of so 
much importance that, although not called 
on by the facts of this case to decide it, I do 
not feel at liberty to allow it to pass with- 
out allusion. That question is whether rule 
11 is to be considered as subject to the an- 
cient and most universal law of the sea, that 
a vessel sailing free shall give way to a ves- 
sel sailing close-hauled. As worded, the rule 
contains no exception unless it may be found 
in the phrase, "so that each may pass on 
the port side of the other." These words 
seem to indicate that the rule is only applica- 
ble to vessels which have the wind alike, in- 



asmuch as a vessel close-hauled upon the 
starboard tack, if she ports, will necessarily 
come into the wind and her way be stopped; 
therefore if she ports she cannot be said to 
pass the other at all. Instead of passing 
she makes herself a stationary object to be 
avoided by all approaching vessels. The pro- 
visions of rules 19 and 20 may also be re- 
sorted to. as affording ground for the con- 
clusion that a vessel sailing close-hauled is 
exempted from the obligation to port. Aside 
from the wording of the rules, it has been 
urged that they must be so construed as to 
be reasonable, and that it is unreasonable 
to require a vessel to throw herself out of 
command, or to compel her to work her sails 
or to X'un off to leeward, to avoid a vessel 
which by a movement of her helm can go 
either way without loss of position. 

This consideration was doubtless the 
ground of the decision of Dr. Lushington in 
the case of The Halcyon, Lush. 101. where, 
notwithstanding the statutory rules, a vessel 
sailing close-hauled upon the starboard tack 
was held not bound to port. Similar consid- 
erations would seem fo have force in the 
case of a vessel close-hauled upon the port 
tack, for, although a vessel close-hauled on 
the port tack can port without losing her 
headway, she cannot do so without making 
distance to leeward which she must beat to 
windward to overcome. She can run off 
with ease, but she cannot regain her original 
line without tacking. If, without tacking, 
she resumes her course by the wind, she 
must do so upon a line parallel to, but to 
leeward of her original course, to her great 
disadvantage. The necessary result of port- 
ing by a vessel close-hauled upon the port 
tack is so disadvantageous that it has been 
said by good authority, that in all ordinary 
cases a vessel so situated will come into the 
wind and stop in preference to keeping off. 
See "The Law of the Port-Helm— An Exam- 
ination into Its History and Dangerous Ac- 
tion," by Commanders P. H. Colomb and H. 
W. Brent, H. B. M. Navy, largely quoted in 
the collation made by Commodore Jenkins, 
U. S. navy, and published by the navy de- 
partment in 1819 (page 164). Furthermore, 
the sailing rules were supposed to be intend- 
ed to make definite, but not to change, any 
of the sailing rules known and practiced by 
seamen everywhere; and it will be found, I 
think, that such has been the interpretation, 
in the particular now in question, which has 
been given to the rules by those whose pe- 
culiar business it is to apply them in actual 
navigation. If this should prove true, any 
attempt by the courts to adopt a construc- 
tion at war with the traditions of the sea, 
and not adapted to the necessities of sailing 
ships, would, as I fear, prove much worse 
than useless. 

These considerations affecting the construc- 
tion of rule 11, I have thought proper to 
state when examining tlie rule, although I 
am not now called on to determine as to 
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their validity, for the reason that upon the 
evidence in this case I deem it quite clear 
that neither of the vessels in question was 
-close-hauled. As to the Hale, her own crew 
say she was sailing free. As to the Murney, 
her libel, and her master upon the stand, 
malie her half a point free, if the wind was 
north, and his vessel only able to lie within 
six points, as he claims, but which is doubt- 
ed. She was a point and a half free if the 
wind was N. N. W., as is claimed by the 
Hale to have been shown. But half a point 
would have enabled the Murney to port suffi- 
ciently to avoid the Hale and still regain her 
distance to windward, and removes from her 
any ground of exemption from the obligation 
to port. Both of these vessels were, there- 
fore, bound to port as they approached each 
other, unless excused by some peculiar cir- 
cumstance. This neither did. The libel of 
the jMurney avers that she did not, and the 
answer avers that the Hale did not. For 
this omission the evidence furnishes no ex- 
cuse. In the libel an excuse is suggested for 
the Murney that the actions of the Hale led 
the master of the Murney to suppose that the 
Hale was going to Iseep off, but there is 
nothing in the evidence to countenance the 
suggestion. The answer states, in excuse of 
the omission by the Hale, that a vessel was 
to windward of the Murney, and sailing so 
near to her course, that it was not safe or 
proper for the Hale to port. But the Hale 
had abundant time, after these schooners 
were in plain sight, to have gone to wind- 
ward of both of them, and she could have 
done it easily by a movement in time. Nor 
were the approaching schooners so near to- 
gether as to prevent her at a subsequent 
period from luffing sufficiently to clear the 
Murney and passing between them, without 
danger of collision with the windward 
schooner. In fact, the man at her wheel 
swears that he did lufif half a point, but as 
already shown, all that this man did was 
done at the instant of collision, when it is 
doubtful if any movement of his wheel could 
have any effect upon his course, or did any 
more than to transfer the blow from the side 
of the Murney to her bow. 

This case, restated then as I find it, is that 
of two vessels meeting in a clear night end 
on. both free and each able to port so as to 
avoid the other. The one bound to the west- 
ward runs into the bows of the other with- 
out attempting to avoid her, and in fact 
without seeing her at all, owing to the want 
of lookout. The one bound to the eastward, 
and equally bound to port, if she saw the 
other at all, made no change of course, gave 
no hail whatever, but held on until her bows 
were stove by the collision. Both without 
excuse neglected to obey rule 11, which, if it 
had been obeyed by either, would have pre- 
vented the accident; and both vessels being 
in fault, the damages resulting must be ap- 
portioned. 

Let a decree be entered accordingly. 
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Case 1^0. 13,713. 

SYLVIA V. CORYELL. 

[1 Craneh. C. C. 32.J i 

Circuit Court, District of Columbia. July Term, 
1801. 

Slavekt— Brixgixg into State— Suit for 
Freedom. 
If the owner of a slave in Virginia send his 
slave out of the state for three years, and bring 
the slave bacli, it is not such a bringing into 
tlie commonwealth as entitles the slave to free- 
dom, under tlie second section of the act of 17th 
December, 1792 

Assault and battery, to try the right of the 
plaintifiE [Negro Sylvia] to her freedom. 

Verdict for the plaintifE, subject to the opin- 
ion of the court on the following case: The 
plaintiff was born a slave in Virginia, in 1779, 
and became the property of the defendant 
[George Coryell], a citizen of Virginia. In 
June, 1789." the defendant sent her to New 
Jersey, where she remained three years in the 
service of the defendant's mother, but con- 
tinued all that time the property of the de- 
fendant. At the end of the three years, the 
plaintiff returned to Virginia, to the service 
of the defendant, and has so remained until 
the time of bringing her action. 

Judgment for the defendant, by MAR- 
'SHALL, Circuit Judge, and GRANCH, Cir- 
cuit Judge. KILTY, Chief Judge, doubted. 

See Act Assem, Va. December 17, 1792 (Ed. 
1832) p. 186. 



SYLVIA DE GRASSE. The (SETZER v.). 
See Case No. 12,676. 



Case TS"©. 13,714. 

SYMES V. IRVINE. 
[2 Dall. 383.] = 
Circuit Court, D. Pennsylvania. 



1797. 



Continuances — Absence op Witness — Right to 
Take Deposition. 

[Absence of a ma-?erial witness may be good 
ground for a continuance, although he resides 
more than 100 miles from the place of trial, so 
that the moving party might have talien his 
deposition.] 

[This was an action of ejectment by 
Symes' lessee against Irvine.] 

The defendant's counsel moved to put off 
the trial of this cause (which was marked 
for the 20th of April) upon an affidavit setting 
forth, "that A. B., a material witness, who 
lived at Carlisle, in Pennsylvania, (at a dis- 
tance of more than 100 miles from Phila- 
delphia) was absent; and that he had been 
sick some time ago, but had promised *he 
defendant to attend at the trial," 

Lee, Ingersoll & Rawle objected to the 
postponement, because it was in the defend- 
ant's power, by virtue of the act of congress 
(volume 1, Swift's Ed., p. 68, § 30 [1 Stat. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by A. J. Dallas, Esq.] 
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SS]) to have taken the deposition of the wit- 
ness de bene esse. Nor is it sufficient in 
every ease to malie a formal affidavit; the 
court will enquire so far into the testimony, 
which the witness could grive, as to satisfy 
themselves, that the reason assigned for a 
postponement is not merely colorable; and 
if the facts, in the present instance, ai'e ma- 
terial, there can be no injury from allowing 
the court to hear and decide on them. There 
can be less occasion, likewise, for indulging 
such motions in ejectments, than other suits, 
as the judgment is not conclusive. 

B, Tilghman and Mr. Lewis, in support of 
the motion, stated, that the cause had never 
yet been put off at the request of the defend- 
ant; and they urged the superior importance 
of viva voce testimony, as a sufficient reason 
for declining to take the deposition of the 
witness de bene esse, under the act of con- 
gress; whose provisions, in this respect, in- 
deed, they regarded as abhorrent to the 
principles of natural justice. 

PETERS. District Judge. Tf any delay 
had heretofore occurred by the defendant's 
conduct, I should have been disposed to have 
held him, strictly, to the performance of 
every thing, by which it was in his power to 
procure the testimony of the witness. The 
act of congress, however, appears to be 
rather harsh; and if no excuse. like the 
present, could be admitted, it would be de- 
claring, in effect, that whenever witnesses 
resided more than 100 miles from the court, 
their depositions must be, indispensably, 
taken. 

IREDELL, Circuit Justice. It is not a suf- 
ficient reason for forcing this cause to a 
trial, in the absence of a material witness, 
that the act of congress authorised his dep- 
osition to be taken. Courts of justice have 
always been desirous to obtain viva voce 
testimony, where it was practicable; and 
even the plaintiff himself has given a proof 
of his sense of its superior estimation, by 
bringing his witnesses for this very trial 
from Richmond in Virginia, though he was 
equally entitled to take their depositions. 
The testimony may be of such a nature, as 
not to admit of all its force being reduced to 
the form of a deposition. With respect to a 
disclosure of the facts, which depend on the 
testimony of the witness, we think that it 
is not regularly in our power to compel it; 
and, even if we had the power, it might be 
essentially wrong, in many cases, to exer- 
cise it. Nor, do I think, that, because this 
is a case of ejectment, the court should be 
less scrupulous in ordering the trial to pro- 
ceed: for, it must be recollected, that the 
defendant is, at present, in possession of the 
premises, biit will be evicted, if the cause is 
decided against him. 

Upon the whole, the court cannot, perhaps, 
lay down a general rule, for the continuance 
of causes; but must, under the circumstan- 



ces of each case, take caTe that injustice is 
not done, either by precipitate trials, or wan- 
ton delays. In the present instance, there 
appears to a fair ground for the postpone- 
ment; and, therefore, let the cause be con- 
tinued. 



SYMMES (BOUDINOT v.). See Case Xo. 1, 
G95. 



Case No, 13,715. 

SYMOXDS V. UNION INS, GO. 
[See Case No. 12.875,] 



Case M"©. 13,716. 

The SYRACUSE. 

[9 Ben. 348.1 i 

District Court. B. D. New York. Feb.. 1878. 

Makitime Liens— Proceeds of Sale— Moktgagb 
— Merger. 

1. A vessel sold under a final decree in a pro- 
ceeding iu rem is si Id free and clear of aJI in- 
cumbrance — all liens or incumbrances upon the 
vessel are by such a sale transferred from the 
vessel to the proceeds 

2. No confusion of rights arises from the fact 
that the purchaser at such sale is at the time 
owner of a mortgage upon the vessel— the mort- 
gage is not extinguished in such a case, but be- 
comes a charge upon the oroceeds of the vessel, 
and the purchase.- of the vessel may, upon peti- 
tion, obtain paymene of the amount due upon the 
mortgage out of such proceeds, all other claims 
against the vesseJ having been satisfied. 

[In the matter of the surplus and rem- 
nants of the steamboats Syracuse, McDon- 
ald, and Oh*o.J 

Leroy S. Gove, for petitioner. 
J. J. Allen, for owner. 

BENEDICT. District Judge. The three 
steamboats above named, having been pro- 
ceeded af,:.inst in this court to enforce the 
payment of certain maritime liens to which 
they were severally subject, have hereto- 
fore been sold under decrees rendered in the 
actions brought by the several lien creditors. 
In each instance there remains in tlie reg- 
istry of the court of the proceeds of the 
boat a surplus after paying all the mari- 
time liens. In tlie case of the Syracuse the 
surplus is $3,863.64. In the case of the Mc- 
Donald the surplus is $3,441.07, and iu the 
case of the Ohio the surplus is $1,054.73. 
The total of these sums is the sum of $8,- 
360.14. The boats were all owned by the 
same person. In each of these cases a pe- 
titon is filed by Thomas Cornell, asking that 
the said surplus be paid over to him on ac- 
count of a chattel mortgage upon the thi-ee 
boats, which he claims to own, and upon 
which, ap he asserts, the sum due is greater 
than the total surplus proceeds arising from 
all the boats. 



1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.j 
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,- Tlie owner of the boats appeared in op- 
( position to the petition, and interposed an 
oral answer to each petition, denying the 
rlglit of the petitioner to be paid out of the 
funds in the registry. The cases were re- 
ferred to a commissioner to take the proofs, 
and before the commissioner as well as be- 
fore the court, the cases were heard togeth- 
er. 

Several questions of law and of fact are 
supposed to be raised by these proceedings, 
but a single one of which is deemed of suffi- 
cient importance to require attention on this 
occasion. The controversy, it will be observ- 
ed, is between mortgagor and mortgagee. 
The vessels have all been sold in proceed- 
ings to which all the world were partie,s. 
The claims of all parties who have appeared 
Jiave been paid, save only the claim arising 
out of a mortgage executed by the owner of 
the boats, and this owner is the only party 
before the court that opposes the claim bas- 
ed on the mortgage. The petitioner is an 
assignee of the mortgage, deriving title from 
one Belknap, and for the puiTposes of the 
present discussion it will be assumed that 
Belknap was the purchaser of the McDonald 
and the Syracuse at the marshal's sale, and 
that he assigned his mortgage to the peti- 
tioner subsequent to such sale. 

Claiming the facts to be as thus assumed, 
the owner contends, in respect to these two 
boats, that the purchase of the boats at the 
marshal's sale by Belknap, the then holder 
of the mortgage on the boats, extinguished 
the mortgage, so that it affords no ground 
for a claim to the surplus proceeds arising 
from the sale. 

, Upon this, the main question of the pres- 
ent controversy, I entertain no doubt. These 
boats were sold under the decree of a court 
t)f admiralty in a proceeding in rem. No 
right, title, or interest of any one was sold. 
It was the boats themselves that were sold, 
and they were sold free and clear of any 
charge, lien, or encumbrance. It is a mis- 
apprehension, therefore, to suppose that 
what Belknap bought was an equity of re- 
demption. No such interest was exposed 
for sale. By the sale Belknap became own- 
er of the boats themselves from that time 
forward, and all prior subsisting liens and 
encumbrances upon the boats by operation of 
law passed from the boats to the proceeds 
of the sale, which thereafter, so far as such 
liens and encumbrances are concerned, be- 
came in law the boats. But the buyer of 
the boats acquired by his purchase no in- 
terest in the proceeds of the sale, nor could 
he acquire such a right by means of such 
a purchase. There is no room, therefore, for 
the application of the doctrine of merger. 
No confusion of rights arose from the pur- 
chase of the boats. On the contrary, the 
effect of the sale was to prevent the possi- 
bility of a confusion of rights. 

I am therefore of the opinion that the 
mortgage, which is the foundation of the pe- 
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titioner's claim, was not extinguished by the 
marshal's sale. Some other points were 
made adverse to the petition, but they do 
not appear to me to require special atten- 
tion. One of them, relating to the proof , of 
the amount due upon the mortgage, I un- 
derstand to be assented to by the petition. 
All the other objections to the claim of the 
petitioner are therefore overruled, and the 
cases sent back to the commissioner for fur- 
ther proof as- to the amount due upon the 
petitioner's mortgage. 



Case Wo, 13,717. 

The SYRACUSE. 

[6 Blatchf. 2.] i 

Circuit Court. S D. New York. Nov. 27, 1867.2 

Towage — Contkact — NegIiIGEnce — New York 
Harboij. 

1. A contract by a steamer to tow a canal 
boat, at the risk of the canal boat, does not ex- 
empt the steamboat from liability for damages 
caused to the canal boat by the negligence of 
those in charge of the steamboat. 

[Cited in The M, J. Camminffs, 18 Fed. 183; 
The Packer, 28 Fed. 158; The Jonty Jenks, 
54 Fed. 1023.] 

2. Where a steamboat, with thirty-five boats 
in tow, is endeavoring to pass around the Bat- 
tery, at New York, from the North river into 
the East river, she should, if the harbor is 
crowded with vess-jls at anchor, pass around 
Governor's Island, and come up into the Bast 
river through Buttermilk channel. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.l 

This was a libel, in rem, filed in the dis- 
trict court, against the steamboat Syracuse, 
by the owner of a canal boat that was 
being towed by her from Albany to New 
York, to "ecover for the damages sustained 
by the canal boat, by lier coming in eon- 
tact, while so being towed, with a brig 
which was at anchor near the Battery, at 
New York. The district court decreed for 
the libellant [Case No. 8,0(iS], and the claim- 
ant appealed to this court. 

James C. Carter, for libellant, 
Robert D. Benedict, for claimant, 

NELSON. Circuit Justice. One ground of 
defence set up is. that, by the contract of 
towage, it was agreed that the canal boat 
was to be towed by the steamer at her own 
risk. The answei to this is, that this con- 
tract does not exempt the steamboat from 
liability for damages caused to the canal 
boat by the negligence of those in charge of 
the steamboat. 

Oil the question of negligence, the court 
oelow decided against the steamboat, in ac- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict-Judge.- and here reprinted by permission.^ 
. 2 [Affirming Case No. 8,068. Decree of cir- 
cuit court affirmed by supreme court in 12 Wall, 
(79 U. S.) 167.J 
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cordanee, I think, with the weight of the 
evidence. The steamboat was mailing the' 
circuit to get into the East river, the tide 
being ebb. The weight of the proof is, that 
there was room sufficient, with the exercise 
of proper caution and care, to make the 
turn with safety, and avoid vessels at an- 
chor. Besides, even conceding the crowded 
condition of the harbor, the steamboat 
should have followed the precaution of one 
which, with as large a tow, thirty-five boats, 
had gone down just ahead of her, and, to 
avoid danger, had passed around Governor's 
Island, and come up into the East river 
through Buttermilk channel. Decree affirm- 
ed- 

[On appeal to the supreme court, the judg- 
ment of the circuit court was affirmed. 12 Wail. 
(79 U. S.) 167.] 



Case No, 13,718. 

The SYRACUSE. 

[6 Blarchf. 238.] i 

Circuit Court, S. D. New York. Nov. 20, 1868.2 

Collision — Running at Night — Pkactige in 
Admiraltv— Taking Testimont. 

1. A steamboat was held in fault in this case, 
for running at too high a rate of speed through 
a crowd of vessels, in the night time, the lights 
of such vessels being seen by her. 

2. The practice of taking down by questions 
and answers, and not by way of narrative, the 
testimony given viva voce, in open court, in ad- 
miralty suits, reprobated. 

3. Rules, on that subject, made by the circuit 
and district courts of this district. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, by the owner cf the steamboat Rip 
Tan Winkle against the steamboat Syracuse, 
to recover for the damages caused to the 
former vessel, by a i ollision which occurred, 
on the Hudson river, between one and two 
o'clock a. m., on the 16th of May, 1866, op- 
posite the buoy on the west bank of Percy's 
Reach, near the city of Hudson, between the 
Rip Van Winkle a ad a barge that was in 
tow^ of and lashed to the port side of the 
Syracuse. The collision took place while the 
Rip Van Winkle was running diagonally 
across the river from its western shore to its 
eastern shore, she being bound up the river, 
and the Syracuse being bound down. The 
district court decreed for the libellant [Case 
unrepoi-te^l], and the claimants appealed to 
this court. 

Dennis .UcMahon, for libellant. 
Erastus C. Benedict and Robert D. Bene- 
dict, for claimants. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 9 AVall. (76 U. S.) 672.] 



NELSON, Circuit Justice, after holding, 
that, on the proofs, the libellant had failed to 
sustain his position that the Syracuse caused 
the collision by suddenly altering her course, 
said: The proofs show that the Rip Van 
Winkle was clearly in fault in keeping up 
her high rate of speed while crossing the 
river at this reach, :n the midst of the ves- 
sels which at this time occupied it. There 
were two tugs, with tows, on the w^estern 
side, and one nearly opposite, on the eastern 
side. The morning was somewhat dark, 
with occasional starlight; and one of the 
pilots on board of the Rip Van Winkle says, 
that, when he first saw the lights, it ap- 
peared as if the river was filled with ves- 
sels, and that they became the subject of 
conversation between him and the other pilot. 
And yet the pilot who was in charge of the 
navigation of Rip Van Winkle, admits that 
he did not slacken his speed, but crossed 
among these vessels at his usual rate. That 
rate was seventeen miles an hour. 

I cannot avoid referring to the confused 
and painfully tedious mode of taking the 
evidence in this case, by questions and an- 
swers, and not by way of narrative. The 
folios are fourfold in number what they 
would otherwise have been, and the surplus 
is worse than useless. I trust that this most 
inconvenient and embarrassing mode of tak- 
ing testimony will be corrected by the rules 
recently adopted on the subject by the cir- 
cuit and district courts. These observations 
are not intended to apply any more to the 
present case than to most of the appeals 
which have come before me for some time 
past. 

The decree below is reversed, and a decree 
will be entered dismissing the libel. 

[On appeal to the supreme court, the above 
decree was affirmed. 9 Wall. (76 U. S.) 672.] 

The following are the rules referred to above: 
Circuit Court Rule, November 17th, 1868. On 
the liearing, in this court, of an appeal from the 
district court, on any record which shall here- 
after be transmitted from the district court, no 
statement or report found in such record, of any 
testimony given viva voce, in open court, in the 
district court, will be considered by this court as 
evidence, unless such testimony shall appear, on 
its face, to have been taken down in the same 
manner as in jury trials in common law issues, 
and not verbatim, as in depositions de bene esse. 
District Court Rule, November 17th, 1868. 
The clerk of this court, in making up the record 
to be transmitted to the circuit court, on an ap- 
peal, in pursuance of rule No. 53, adopted by the 
supreme court, at the December term, 1854, as 
one of the rules for regulating proceedings in 
admiralty, shall not include in such record, as 
any portion of the testimony on the part of any 
party, any statement or report of any testimony 
given viva voce in open court, unless such testi- 
mony shall have been taken down in accordance 
with rules 124 and 125 of this couii:, and shall 
have become the true minutes of such testimony, 
in accordance with rules 124, 125, 126, and 127 
of this court; and no consent of parties shall be 
of any avail to dispense with or vary so much 
of said rules 124 and 125 as requires such viva 
voce testimony given in open court, to be taken 
down in the same manner as in jury trials in 
common law issues, and not verbatim, as in 



1.23 Fed. Cas. page 595] 



(Case No. 13,719) TABB 



depositions de bene esse. Whenever such testi- 
mony shall be taken down by the clerk, the le- 
sal fees chargeable by him therefor, shall be 
taxable as part of the costs in the cause. 

Rule 124. When either party shall require 
viva voce testimony given in open court, to be 
taken down by the clerk, pursuant to the act of 
congress, it shall be taken in the same manner 
as in jury trials on common law issues, and not 
verbatim, as in depositions de bene esse. 

Rule 125. The notes of the judge may, by as- 
sent of parties, be used as if taken down by the 
clerk. 

Rule 126. Either party desiring to diminish, 
vary, or enlarge the minutes of proofs taken by 
the clerk or judge, may, within two days after 
the trial, serve a statement of proofs on the 
proctor of the opposite party, and such state- 



ment, if assented to, or, if no amendments are 
proposed thereto, within two days thereafter, by 
such proctor, shall be regarded the true minutes 
of the testimony given, and the notes of tne 
judge or clerk be corrected in conformity there- 
to. 

Rule 127. If amendments are proposed, and 
the parties do not agree therein, the statements 
and amendments shall be forthwith referred to 
the judge, and he shall settle or determine how 
the facts are, and the statement thus settled or 
adjusted, shall be filed as the true minutes of 
the testimony given. 



SYRACUSE, The (LANGLEY v.). See Case 
No. 8,068, 
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Case N-o. 13,719. 

TABB V. GIST et al. 

[1 Brock. 33; i 6 Call. 279.] 

Circuit Court, D. Virginia. Nov. Term, 1802. 

Judgment— Insasitt—Partxership— Agreement 

— MEMORANDOar. 

1. Although a man may not be so absolutely 
insane, as to avoid his contracts: yet, if he la- 
bours under melancholy, it will escuse inatten- 
tion to his affairs; and will authorise relief 
against judgments obtained against him during 
such a state of mind. 

2. The rest of thf members of a copartnery, 
cannot engage the firm in another partnership, 
so as to bind u member, who was not privy, or 
consenting to it. But liis privity may be pre- 
sumed from circumstances; and, at any rate, his 
remaining silent and not dissenting, after he 
knows of the new establishment, will be con- 
sidered as acquiescence. Moreover, if it could 
be proved, that he had withdrawn from the old 
firm, before the establishment of the new, he 
would, by such" acquiescence, still be respon- 
sible for the transactions of the new; especially, 
if it was generally understood, by other people, 
that the old firm n as united with the new. 

3. If there be father and son in trade in this 
country, and a London merchant writes to the 
father here, that the son, who was then in Lon- 
don, but about lo tPturn to Virginia, will inform 
him of the terms on which the London merchant 
will sell tobacco? for the father and son; and 
the son, afterwards makes a memorandum at the 
foot of the letter, that it was at 10s, per hogs- 
head, although thm memorandum may not have 
been written in the- presence of the London mer- 
chant, circumstance? may show, that either that 
or some other remimeration, less than the or- 
dinary commission in liOndon, was agreed upon. 

The bill states, that judgments have been 
obtained by Samuel Gist, in this court, 
against John Tabb, the complainants' intes- 
tate, as surviving partner of Moss Armstead 
& Co., Richard Hill & Co., Richard Booker & 
Co., and William Watkins & Co. That, at 
the time of the commencement of the suits 
and rendition of the judgments, the intestate 

1 [Reported by John W. Brockenbrough, 
Esq.] 



was in a state of mind which unfitted him 
for business. That a deed of trust has been 
executed, to secure payment thereof with in- 
terest That Tabb was not a partner of the 
firms of Moss Armstead & Co. and Richard 
Hill & Co. That, in 1770, he entered Into the 
firm of Richard Booker & Co.; and, in twelve 
months after, withdrew from it, with the con- 
sent of the other partners, although he per- 
mitted them stiU. to retain the credit of his 
name. That subsequent to this event, the 
other partners of Richard Booker & Co., form- 
ed in their partnership character and name, 
two new partnerships, the one with Moss 
Armstead. and the other with Richard Hill; 
but that their intestate, as they believe, never 
became a member of either of those firms. 
That, with respect to the other judgments, a 
re-settlement ought to take place, as well on 
account of the mental derangement of Tabb, 
as on account of the probability, from his not 
being a beneficial partner in the concern of 
Richard Booker & Co., that the books and 
papers, necessary for a defence, were not in 
his possession. That, in and before the year 
1768, Thomas Tabb, the father of John Tabb, 
carried on trade in Amelia county, very ex- 
tensively. That, in that year, John Tabb, 
who was associated with his father, formed 
a connexion with the defendant Samuel Gist 
That it was then, and had been, for some 
time, a custom among the London merchants 
to charge a commission of three per cent, on 
the gross amount of their sales of tobaccos 
consigned to them. By this mode of doing 
business, the London trade had been injured, 
because the merchants of the other ports of 
Great Britain sold at a fixed rate per hogs- 
head; generally ten shillings, but frequently 
as low as five shillings. That a special agree- 
ment was made, by which the defendant Gist 
bound himself to sell the tobacco of Thomas 
Tabb & Sou, for ten shillings per hogshead. 
That -this special agreement was communi- 
cated to Thomas Tabb, in general terms, in 
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a letter of the 31st" December, 17GS. That it' 
" was the practice of Thomas Tabb, in his 
lifetime, and of his son after his death, to. 
.stipulate with their correspondents, for the 
sale of their tobacco, at a fixed price per hun- 
dred, and not at a commission on the gross 
amount of sales. That, upon a settlement of 
accounts, upon this principle, it will appear, 
from a letter addressed by Gist to John Tabb, 
that he would be indebted to Tabb between 
two and three thousand pounds sterling, be- 
sides a claim, on the same account, for the 
sales of near 300 hogsheads of tobacco then 
on hand, and for many other hogsheads ship- 
ped afterwards, since even omitting these ar- 
ticles of credit, the balance claimed by the 
defendant in 1792, amounts only to £240, ISs. 
llJ/^d. That, in 1775, or 1776, Gist had in 
his hands near 300 hogsheads of tobacco, the 
amount of the sales of which were not re- 
turned until after the war; and the plaintiffs 
have not seen them all; but the defendant 
states their average price at £20 sterling per 
hogshead. That they were, in fact, sold for 
a much higher price; and the plaintiffs there- 
fore, call for an account of sales, stating 
specifically the time when, and the persons 
to whom, the several sales were made. Gist, 
Shore and Bennett, the trustees in the deed 
of trust, and the several representatives of 
the deceased partners of the firms, against 
which the judgments complained of were 
rendered, are made defendants, and an in- 
junction, with general relief, prayed for, (1) 
-The exhibits, annexed to the bill, are the 
deed of trust, dated the 2d of January, 1798; 
a letter of the 26th of February, 1798, from 
Thomas Shore, the agent of Gist, to Mr, 
Giles, one of the administrators of Tabb, 
mentioning the balance alleged to be due, in 
which .he says, he takes no steps, as Mr, 
Giles appears to be sanguine of making some 
discovery to do away the claims. (2) A let- 
ter from Thomas Shore to Mr. Tabb, of the 
30th of December, 1797, stating that he had 
sent his private account with Mr, Gist, 
amounting to £998. 17s. sterling, with a re- 
,quest that it should be bonded, which had 
been refused; and that, if this refusal should 
be persisted in. he should institute a suit on 
the private account, and issue executions on 
the judgments. 

The answer of Shore to the allegation in 
the bill that Tabb withdrew from the firm 
of Richard Booker & Co., opposes (1) a letter 
from John Tabb to Gist, announcing the 
firm, and that he was a^ member of it; (2) 
articles of agreement entered into, in Janu- 
ai-y, 1774, with himself, by John Tabb and 
Theophilus Field, the surviving partners of 
Richard Booker & Co., for the collection of 
the debts, and transacting the business of the 
company; (3) a letter from Tabb to Gist, 
dated in 1783, long after the death of Field, 
requiring the account against Richard Book- 
er & Co., and William Watkins & Co,, on ac- 
count of which concerns, he expected to be 
a considerable sufferer. The answer then 



states, that the books of Richard Booker & 
Co. were taken into the possession of Tabb, 
who collected their debts as surviving part- 
ner; and that William Watkins died so long 
before the rendition of the judgments, that 
Tabb might have obtained possession of the 
books; but, even now, the complainants, who 
are in possession of them, allege no other in- 
accuracy, in the account, than respects in- 
terest. That the defendant does not admit 
the mental derangement of Tabb. That the 
defendant cannot answer the allegation of the 
bill respecting commissions; but supposes, 
from the showing of the plaintiffs, that the 
agreement related only to the shipments 
made by Thomas Tabb & Sou. That, as to 
the shipments made since the war, he avei-s 
the allegation to be erroneous, since he well 
remembers hearing John Tabb say he would 
ship no more tobacco to Gist; because he 
refused to sell for a guinea per hogshead; 
and adhered to the old charge of three per 
cent on the amount of sales. That there 
was an error committed by the jury, as to 
interest; and, annexing the accounts on 
which the judgments were rendered, prays 
that, if an account should be directed, the 
en-ors, to the prejudice of Gist, respecting in- 
terest, may be corrected. To that answer, the 
following exhibits are annexed: (1) A letter 
from John Tabb to Samuel Gist, in which 
he says: "That I may have some ease and 
leisure, I have sold two-thirds of two of my 
stores to Messrs. Theophilus Field and Rich- 
ard Booker. The first gentleman is a partner 
of Mr, Call's, and a person of good fortune, 
at least f2.j,000; the latter is brought up un- 
der my father, and I well know is a careful 
young man. I am one-third concerned with 
them, though I have no trouble with the 
business, Mr, Booker is to have the manage- 
ment of the whole. I have recommended you 
to them as a correspondent in London, and 
perhaps Mr. Booker may wri=te to you by this 
opportunity for some goods. Be pleased to 
send them, as you may be assured you shall 
have punctual and timely remittance. The 
other two stores, I continue on my own ac- 
count, that I shall have it in my power to 
send you as much tobacco as you choose." 
(2) The agreement for the collection of the 
debts and transaction of the business of 
Richard Booker & Co., dated the 1st of Janu- 
ary, 1774, signed by John Tabb and Theoph- 
ilus Field. (3) A letter from Tabb to Gist, 
dated the 1st of August, 1783, in which he 
expresses a wish to receive the accounts of 
Richard Booker & Co., and William Watkins 
& Co., that provision may be made for their 
discharge, and transmits a bill of £300 to be 
passed to his credit, (4) A letter from Wil- 
liam B, Giles to Thomas Shore, dated 12th 
December, 1797, in answer to one of the 30th 
of November, from Shore to him, in which 
Mr. Giles says, he is informed, by Mr. Tabb, 
that the debt claimed by Gist on private ac- 
count was due in consequence of a charge of 
whole commissions, whereas the agreement 
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■was, that tlie business should be transacted 
foL* 'naif commissions. (5) A letter from Kich- 
ard Booker & Co. to Gist, promising interest. 
The answer of Gist states, that he be- 
lieves the intestate o£ the complainants to 
have been capable of transacting business: 
and has understood that ne assented to the 
Justice of all the claims, with the exception 
of the charge of commissions, which he had 
fully explained to Shore in several letters. 
That the partnership with Kichard Booker 
& Co., and the information respecting it, 
were given him by Tabb. That he knows 
nothing of his withdrawing from it; or of 
his connexion with Moss Armstead & Co., 
or Kichard Hill & Co. That vouchers were 
sent over to establish the several claims; 
and Tabb was regularly advised of the 
amount of the debts from Richard Booker 
& Co., and William Watkins & Co. That 
Thomas Tabb & Son were in partnW'Ship in 
1768, and drew bills to a great amount on 
Debert, Burkett & Sayre, to whom , they 
shii)ped tobaccos, for taking them up. That 
John Tabb arrived in England, and found 
that house unable to pay his bills, in conse- 
quence of which he applied to the defend- 
ant to pay his bills, alleging that Debert, 
Burkett & Sayre were to have sold at ten 
shillings per hogshead, and he hoped the 
defendant would sell at the same commis- 
sion. That the defendant consented from 
motives of regard to Tabb & Son, and a con- 
sideration of their distress; but Tabb soon 
afterwards sold to him so mijch of the to- 
bacco as had actually arrived, and no com- 
mission was charged. That Tabb, after- 
wards, proposed to him to sell future con- 
signments on the same terms with Debert,. 
Burkett & Sayre, which he absolutely re- 
fused, but engaged to charge two and a 
half per cent, commission only, on the pur- 
chase of their goods, and half per cent, on 
their premiums of insurance only, although 
the usual commission, on shipping goods on 
credit, was five per cent.; and, on insurance, 
half per cent, on the sum insured. That,, 
notwithstanding the promise of Tabb to 
pay interest on monies advanced, he never 
charged any. That this item amounts to 
£1624. 18s., a statement of which, with the 
letters of Tabb, are sent to Shore, and are 
believed now to be in his power. That the 
accounts were regularly transmitted to 
Tabb; and he verily believes were perfect- 
ly satisfactory. That, in his accounts of 
sales, the king's allowance, of ten pounds 
weight of tobacco, on every hogshead, were 
deducted from such sales, and the duties 
not charged thereon. That he has been 
informed, and believes, that about the year 
1768, it was usual, for the merchants of 
London and Bristol, to charge a commis- 
sion of three per cent, on the gross amount 
of sales of tobaccos consigned to them; 
and, for the merchants of Liverpool, to 
charge five shillings per hogshead, (merely 
to deceive the eye,) but to deduct six per 



cent, from the gross weight of such to- 
bacco, whereby their commission^ in . fact, 
amounted higher than those of the mer- 
chants of London or Bristol. That the de- 
fendant admits the letter of December, 1768, 
but denies any knowledge of what was 
added by John Tabb. That this letter re- 
lated to the cargo of the ship Molly, which 
was sold by Tabb to Lydes Lidderdale and 
the defendant, and no commission charged. 
That he also admits the letter of the 2oth 
of March, 1769; and, after speaking of the 
lowness of the premium, he adds, "This, to- 
gether with the commission I charge you on 
the sales of your tobacco, will enable you 
to ship to this market on such terms as to 
answer as well, if not better, than to any 
port in the kingdom." That he likewise ad- 
mits the letter of the 9th of June, 1770,' 
stating that he had sent sales of 315 hogs- 
heads by the Nancy, last j'ear, made out in 
the common form, because he did not choose 
his clerks should know the terms of sale, 
but he would credit them for the difEerence 
in the account current; that this, hawever, 
was intended only for the tobacco by the 
Nancy, which had been consigned to Debert, 
Burkett & Sayre, and which was sold by 
the defendant. That he also admits the 
letter of the 25th of March, 1771, in which 
he says, "You will perceive, in your account 
current, that I have not charged you any 
interest, that shall come in against the com- 
mission on your tobacco, which I did not 
care should be seen in the counting house;" 
but that thfs also refers to- the cargo of the 
Nancy- That the defendant believes, that 
the claims stated in the accounts presented 
by his agent Shore, in 1792, claiming a bal- 
ance of £24B. 18s. ll%d. are just, so far as. 
he knows or believes: but that errors were 
afterwards discovered, to the prejudice of 
the defendant, which occasioned them to be 
re-stated, wben the balance was increased 
to £659. 6s. IQi^d. exclusive of interest. That 
he dexdes the allegations of the bill respect- 
ing the tobaccos on hand in 1775 or 1776; 
but admits that he did sell tobaccos when. 
the intercourse between the two countries 
was stopped: accounts of which sales were 
transmitted to Tabb, when it was opened; 
with which accounts, he appeared to be per- 
fectly satisfied. This answer was sworn to 
on the 27th of October, 1801. 

The further answer of Gist states, at 
large, the letter of the 25th of March, 1769, 
and says, that the defendant believes, that 
the expression concerning the commission 
on tobacco, relates only to the cargo of the 
Nancy, particularly mentioned in his former 
answer. That he did agree to sell the to- 
bacco consigned to Debert, Burkett & Sayre, 
on the same terms they were to have sold 
on; but avers the agreement to have ex- 
tended to no other tobacco. That he posi- 
tively refused to sell other tobaccos, to be 
consigned in future, on the same terms, 
which was perfectly understood by Tabb.. 
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That the sale of a large part of the tobaccos 
consigned to Debert. Burkett & Sayre, hy 
Tabb, altered the contract; and, in his opin- 
ion, authorised him to charge the usual com- 
mission on the cargo of the Nancy, which 
alone remained unsold by Tabb. That 
therefore he did charge on that cargo, the 
usual commission of two and a half per 
cent; which was the condition on which 
he agreed, with Jolin Tabb, to receive all 
future consignments, and this is the com- 
mission alluded to in the letter of the 25th 
of March, 1769; and not a commission of 
ten shillings per hogshead. Neither Thom- 
as, or John Tabb, ever objected to the 
charge of commission in his accounts, and 
he believes they were perfectly satisfied 
with them. That, after the death of Thomas 
Tabb, John Tabb did complain of the com- 
mission charged on the cargo of the Nancy, 
but he did, for the reasons before mention- 
ed, decline to allow it: in which he thinks 
himself justifiable, and still insists on re- 
taining the charge. That, with respect to 
future consignments, he only consented to 
receive them to be sold on a commission of 
two and a half per cent., leaving it to Tabb 
to risk the loss from any failure of a pur- 
chaser, or to pay him half per cent, for in- 
surance: and, as Tabb never objected to 
his accounts, he considered him as acquies- 
cing under the charge, and never debited 
him with the bad debts, although he sus- 
tained very heavy losses in the course of 
these transactions. That he sold about 2,- 
500 hogsheads on their aecountj and they 
never objected to those term**.. That the 
complainants gained the value of the loose 
tobacco added to the weight; and their ac- 
counts of sales were regularly transmitted 
for seven years, without a single complaint, 
except as to the cargo of the Nancy. The 
exhibits attached to this answer, are: (1) 
Gist's letter to John Tabb, of 6th December, 
1768, relating only to a wheat speculation. 
(2) The letter of December 31, 1768: that 
of March 25, 1769: that of Jlarch 24, 1771; 
and a letter from Gist of the 31st of March, 
1794, to William Watkins & Co. (3) A letter 
from John Tabb, of the 15th of January, 
1774, stating that he expects to collect the 
whole of the debt of Richard Hill & Co. 
(4) The letter from Shore to Tabb, of the 
30th December, 1797, respecting the private 
account of Tabb. There are sundry deposi- 
tions, relative to the state of Mr. Tabb's 
mind. Doctor Shore proves, that he was 
confined, in 1785, 1786, on account of its dis- 
eased state. Ross, that a change in him took 
place in 1784, 1785; when he grew melan- 
choly, and thinks he was deranged from 
that period. T. Boiling was agent for him, 
and always followed the directions of Mrs. 
Tabb, thinking him incompetent to do busi- 
ness. S. Boiling that he was deranged in 
1785. Piles, his clerk, that the change com- 
menced in August, 1785, and continued dur- 
ing his life. 



Hay & "Wickham, for plaintiffs, contend- 
ed: 

(1) That Mr. Tabb was so deranged in his 
mind, that his representatives ought not to 
be bound by the judgments, which had been 
rendered against him. That it was proved, 
that, from the year 1785, to the date of 
those judgments, he was totally unfit for 
business of any kind; that, in consequence 
thereof, he was, by the advice of his physi- 
cians, put under confinement for part of the 
time; grew melancholy, and continued so 
during the rest of his life. 

(2) That Mr. Tabb was neither a partner 
of, nor security for. Richard Hill & Co. and 
Moss Armstead & Co. That he was not 
privy to their establishment; and the other 
members could not bind him, in such an un- 
dertaking, without his knowledge, as the 
transactij>ns were out of the common course 
of the copartnery. Wats. Partn. 130. That 
Shore proved that Mr. Tabb left the con- 
cern of Richard Booker «& Co. within twelve 
months after it was formed. That Gist nev- 
er regarded him as a security; for, in his 
letter of the Sth of August, 1772, he says 
that Booker recommended Richard Hill & 
Co. ; but if Mr. Tabb thought them not safe, 
he was to get securiry before the goods 
were delivered. In April, 1773, he repeats 
the recommendation, and adds, you have 
not told me who they were. But above all, 
in April, 1775, he says he has debited Mr. 
Tabb with the monies received by him, of 
Richard Hill & Co. and begs him to receive 
as much as possible from his other debts. 

(3) That Gist was bound by the contract 
to sell the tobaccos consigned for a com- 
mission of ten shillings per hogshead only, 
instead of the three per cent, on the gross 
sales, charged by him. That the allegations 
of the bill are express upon that point; and 
ought to have been answered specifically; 
which was not done; and Gist's own letters, 
as well as John Tabb's memorandum upon 
that of the 31st of December, 1768. were 
conclusive against him. 

(4) That payment of any part of the judg- 
ments, ought not to be enforced, until a fair 
account of the sales of the tobaccos on hand, 
in 1775, 1776, was rendered. 

G. K. Taylor and Mr. Call, contra. 

The derangement of Tabb's mind is not es- 
tablished; the most that can be derived from 
the testimony is, that he was sometimes 
melancholy, but utter incapacity is not prov- 
ed. Tabb knew and approved of the es- 
tablishments of Richard Hill & Co., and 
Moss Armstead & Co., at the time of their 
formation: for Booker had been brought up 
in his father's counting house, and had the 
entire confidence of Mr. Tabb himself; and 
therefore, it is impossible to believe that he 
had not consulted him upon such important 
affairs. But whether he knew of the forma- 
tion of them originally, or not, it is plain 
he knew of them afterwards; and, as he 
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never dissented, he must be considered as 
having assented to them from the begin- 
ning. Gist -was. naturally, led, from the let- 
ter of Tabb. and the recommendation of 
Richard Booker & Co., to believe, that either 
a partnership, or some agreement for mu- 
tual obligation, subsisted between them; 
•which justified his confidence in the respon- 
sibility of Richard Boolier & Co. for the ship- 
ments. Tabb -was a continuing partner of 
Richard Booker & Co.; and responsible for 
all their undertakings: which is proved by 
the ai*ticles between Tabb and Field, as sur- 
viving partners, and Shore; by sundry let- 
ters, the advertisement in the newspapers 
In May, 1784; and various other circum- 
stances. The inference of law is, that the 
transactions of the firm were founded on 
the implied agreement of all the partners, 
as there is a reciprocal confidence in each, 
that the principal managers will act for the 
benefit of the whole. The answer is com- 
pletely responsive to the bill, and must be 
disproved, or it is conclusive. The accounts 
exhibited the transactions fairly and fully; 
and, if wrong, would, and ought, to have 
been objected to, John Tabb's memoran- 
dum to Gist's letter was immaterial, as Gist 
was not privy to it; and it does not even 
appear when it was made. The connexion 
between Richard Booker & Co.. and Richard 
Hill & Co., and Moss Armstead & Co. was 
matter of general notoriety; which is suffi- 
cient in a case of this nature: and, there- 
fore, Tabb ought to prove dissent, or the 
contrary be presumed. The accounts had 
all been sent prior to the war, and no excep- 
tion taken, which precludes the complain- 
ants from objecting to them now. 1 Vin. 
Supp. 44; 1 Eq. Cas. Abr. 13. The plaintiff's 
own documents prove that Tabb was consid- 
ered as a partner. 
Cur. adv. vult. 

MARSHALL, Circuit Justice. This suit is 
brought to enjoin judgments to a large 
amount obtained by the defendant Samuel 
Gist, against the intestate of the complain- 
ants, as surviving partner of Moss Armstead 
& Co., Richard Hill & Co., Richard Booker & 
Co., and William Watkins «& Co. The points 
made by the counsel for the complainants 
are: (1) That their intestate was in such a 
state of mental derangement when the suits 
were instituted, and the judgments complain- 
ed of were rendered, that those judgments 
ought not to bind him; and his representa- 
tives ought yet to be permitted to defend his 
estate against the claims on which they are 
founded. (2) That he is not liable for the 
debts of SIoss Armstead & Co., and Richard 
Hill & Co.; because he was never a member 
of either of those firms. (3) That Samuel 
Gist is greatly indebted to their intestate on 
private accoimt; which debt ought to be op- 
posed to the debts due from him as surviv- 
ing partner of Richard Booker & Co., and 
William Watkins & Co. 



Without going into a minute investigation 
of the testimony respecting Mr. Tabb's state 
of mind for several years before his death; or 
determining, whether its derangement was so 
complete, during the whole of that time, as to 
invalidate any specific contract he might 
have entered into, it is sufficient to observe, 
that the condition of his mind was certainly 
such, as might well account for his having 
failed to search out, and set up, a real de- 
fence, at law; and therefore, if he possessed 
such real defence, the judgments ought not 
to preclude his representatives from it now. 
The question, whether he was a partner of 
either or both the concerns of Richard Hill 
& Co., and Moss Armstead & Co., is therefore 
considered as now perfectly open, to be decid- 
ed on such testimony as may be adduced by 
either party. It is admitted that Mr. Tabb 
was a partner of Richard Hill & Co., and that 
Richard Booker & Co. held an interest in 
Moss Armstead & Co. and Richard Hill &. Co.: 
But it is denied, that Mr. Tabb knew of that 
interest; and it is contended, that he could 
not be made a partner of those firms by any 
act of his co-partners, or otherwise, than by 
his own consent It is also admitted, that 
Gist was unacquainted with the members of 
either Richard Hill & Co., or Moss Armstead 
& Co.; that he did not credit them on the 
confidence, that Richard Booker & Co. were 
of the partnership: and, of consequence, that 
the accountability of Mr. Tabb, for them, can- 
not be maintained, on the ground of their be- 
ing led to consider him as a partner. 

It was stated by one of the counsel for the 
defendants, that, being bound by all the acts 
of' the company, Mr. Tabb became a member 
of any copartnery into which Richard Booker 
& Co. should enter, whether he did, or did 
not, assent individually to being engaged. 
To this opinion, in the latitude in which it 
was laid down, I cannot subscribe; and, if in 
the progress of the suit, it should be deemed 
necessary to insist upon it, and the gentleman 
who has advanced it, still retains it, I will 
thank him to furnish me with those authori- 
ties, on which, he may rely. The opinion to 
which I now incline is, that the assent of any 
member of a particular firm, is neccessary to 
engage him as a member of a new firm; and 
that the general authority given by all to 
each, or even to the acting or managing part- 
ners, to bind the whole company, does not 
extend to the erection of new companies, com- 
posed of new members. In order to subject 
Mr. Tabb as a pai-tner of Richard Hill & Co., 
and Moss Armstead & Co., his consent to be- 
come a partner must be shown. But to show 
this consent, an express declaration from him- 
self cannot be considered as ■ indispensable; 
other testimony ought to be received, and cir- 
cumstances must be resorted to in order to 
ascertain" the fact 

It is relied upon, by the counsel for the de- 
fendant, as prima facie evidence of his assent, 
that Booker and Field cannot be presumed to 
have engaged the firm in a new partnership. 
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without his approbation. The circumstances 
of the compauy strongly support this presump- 
tion. The members of it resided at no great 
distance, and its business -o'as conducted al- 
most under the eye of Mr, Tabb. In the ordi- 
nary course of human affairs, he must fre- 
quently have fallen in with his partners, and 
have made some inquiries into the affairs of 
the company. It is presuming too much to 
suppose he could have remained uninformed 
of a circumstance so interesting to himself, as 
that Richard Booker & Co., of whom he was 
one, had entered into a new partnership; and, 
if he did know it, and made no objection to it, 
his consent to the transaction would very cer- 
tainly be implied. It is not stated that the 
members composing the firms of Richard Hill 
& Co., and Moss Armstead & Co., were con- 
cealed from the world; or less known than is 
usual on such occasions. Nor is it stated, not 
to have been a matter of notoriety, that a 
share in each was held by Richard Booker & 
Co. I cannot, therefore, presume any ex- 
traordinary concealment to have been used, or 
that Mr. Tabb was unacquainted with a cir- 
cumstance which it so much concerned him to 
know, and which it was so much in his pow- 
er to know 

This presumption has been met by the com- 
plainants, who state that their intestate with- 
drew himself in 1771 from the eopartnei-y of 
Richard Booker & Co., and might therefore 
very well be presumed no longer to inquire 
concerning their transactions. The articles of 
agreement entered into with Shore, in 1774, 
seem to me to be very strong on this point. 
In that paper, Tabb states himself to be one 
of the surviving partners of the company: he 
contracts with an agent for the management 
of its affairs; binds himself for the salary of 
that agent, whom he obliges to account to him 
as well as to Theophilus Field, and to pay him 
as well as Field, the money which might be 
collected. If he had left only his name to the 
company, and had no real interest in it, this 
agreement would, most probably, have been 
expressed in very different terms. Another 
evidence on this subject is, I think, his open- 
ing a letter to Richard Booker & Co. It is a 
liberty which only a member of that company 
would have taken. The counsel for Mr. 
Tabb's administrators, endeavour to account 
for it by stating that the London mark was 
on the letter, and might well be considered by 
him as containing a dun. That, I believe, 
does not follow. Letters from London to 
American merchants are not necessarily writ- 
ten for the purpose of demanding money. 
But should this even be conceded, the fact 
would still evidence a solicitude to inquire in- 
to the affairs of Richard Booker & Co.; and 
that solicitude would have informed him that 
they had taken an interest in the other firms. 
Another circumstance of some weight with 
me, is furnished by the correspondence with 
Gist. Richard Booker & Co. (which Gist con- 
sidered as Tabb), had recommended Moss 
Ai-mstead & Co., and Richard HiUi&Oo.; and 
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Gist complained of their want of punctuality. 
He inquires who they are, and employs Tabb 
to collect from them. It is scarcely possible, 
that, under such circumstances, Tabb should 
not learn that Richard Booker & Co. were in- 
terested with them. That an open letter, di- 
rected to Richard HiU & Co., should be among 
Tabb's papers, is not a circumstance of entk-e 
indifiGerence. It is true, that letter may have 
been obtained hj his administrators since his 
death, or may have been received by himself, 
after he was rendered liable as a partner. If 
so, this, or any other circumstance tending to do 
away with the influence arising from being in 
possession of such a letter, may, and ought to 
be shown. It does not appear when Tabb, if 
he ever did, withdrew from Richard Booker 
& Co.; or when the two other companies were 
formed. It is said by the plaintiff's counsel, 
that he withdrew in 1771; and, in January, 
1772, Gist writes to Tabb concerning Richard 
Hill & Co., as his correspondents, and asks 
concerning their punctuality. It is proba- 
ble that the new companies were formed pri- 
or to the date of the supposed withdrawing; 
and if so, then, according to the view I have 
been taking, he would be responsible, whether 
he withdrew or not: But, if afterwards, (sup- 
posing the withdrawing can be proved), even 
then, according to the same view, he may be 
liable to one not knowing that he had with- 
drawn, as he suffered his name to be used, 
without any public declaration of dissent It 
is unnecessary, however, to decide this ques- 
tion absolutely now; other testimony may be 
obtained, which may change its present ap- 
pearance. There may, perhaps, be the testi- 
mony of merchants of that day to show that 
it either was, or was not understood that 
Richard Booker & Co. had an interest in the 
two firms of Richard Hill & Co. and Moss 
Ai-mstead & Co., or other circumstances may 
be adduced to influence the case. But I have 
thought it right to signify the impressions re- 
ceived from the testimony now in the cause. 
If nothing further should appear, the opinion 
to which I strongly incline is, that Mr. Tabb 
cannot be considered as ignorant of the co- 
partnership formed hy Richard Booker & Co., 
with Moss Armstead & Co., and Richard Hill 
& Co.; and, if he was not ignorant of those 
copartnerships, his silent acquiescence, under 
their use of the firm, to which he was known 
to belong, is evidence of his consent that they 
should use it. 

The most material inquiry in the case is, to 
what commissions was the defendant, Samuel 
Gist, entitled, on the sales of the tobaccos 
shipped to him by Tabb? The bill charges 
expressly, an agreement entered into with 
Samuel Gist, by John Tabb, while in Eng- 
land, in 1768, that he should sell the tobaccos 
shipped to him by Thomas Tabb & Son, at a 
commission of ten shillings per hogshead. 
The counsel for the complainants suppose this 
allegation of the bill to have required a much 
more explicit answer than it has received; and 
presuming it to have been evaded, infer from 
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thence a consciousness,, in the defendant Gist, 
•of its truth. If this explicit allegation had 
not been as explicitly answered, the answer 
.might very properly have heen excepted to, 
AS Insufficient. But, on examining the an- 
swer, it does not appear to me liable to the ob- 
jection which has been made to it. The de- 
fendant, Gist, states, that Thomas Tabb & 
Son had, in 1768, shipped, in different vessels, 
SL very large quantity of tobacco to Debert, 
BurlvCtt & Sayre, and had drawn bills, on 
them, to a great amount. That John Tabb 
preceded both the tobacco and bills, and on 
his arrival in liondon, found Debert, Burkett 
& Sayre unable to pay his bills, and unfit to 
be trusted with the sale of his tobacco. Thalt, 
.from friendship to Tabb, and compassion for 
his distress, he consented to sell the tobaccos 
•consigned to Debert, Burkett & Sayre, on the 
same commission, at which the original con- 
signees were to have sold them. That Tabb 
applied to him to sell future consignments on 
the same terms, but he peremptorily refused 
to do so. The answer then, without stating 
Any agreement respecting commissions on 
future consignments of tobacco, proceeds to 
detail the advantageous terms on which he 
agreed to transact the other business of 
Thomas Tabb & Son, in London. In this an- 
swer no agreement whatever, respecting fu- 
ture commissions on the sales of tobacco, is 
stated. 

In the supplemental answer, this subject 
is again taken up. The agreement for the 
ten shillings per hogshead is again declared 
to have been limited to the sales of the 
cargoes consigned to Debert, Burkett & 
Sayre; and that whole transaction is stated 
more in detail. The answer then proceeds 
to aver, explicitly, that Gist refused to ex,- 
tend the agreement to future consignments, 
And that, with respect to them, it was posi- 
tively contracted that he should sell on a 
■commission of two and a half per cent, with 
the addition of half per cent, for guarantee- 
ing the debts. The answer adds another eir- 
■cumstance of infinite importance, which, if 
untrue, it is incumbent on the complainants 
to disprove. It is, that,, for seven years, he 
continued to transmit accounts of sales and 
Accounts current to Thomas Tabb, and 
Thomas Tabb & Son, conforming to this idea 
of the agreement between them, and that 
they never objected to such accounts. It is, 
I say, incumbent on the complainants to dis- 
prove it, because, if it is untrue, they must 
be supposed to possess the means of show- 
ing its untruth. 

The counsel for Mr. Gist have insisted 
very strongly on the evidence furnished by 
the answer, which, they say, is explicit, and 
is I'esponsive to the bill. It is admitted to 
be so; and unless there be sufficient reason 
for questioning the verity of these allega- 
tions of the answer, they must decide the 
cause. Without saying what the opinion of 
the court may be, when that further infor- 
mation shall be received, which will now 



. be required,' I think the- different averments 
of the defendant's answer, and the docu- 
ments referred ■ to, afford sufficient reason 
for believing that some agreement, -other 
than that stated by Mr. Gist, must have 
been entered into by the parties; and, con- 
sequently, that a decision ought to be sus- 
pended for further inquiry. 

I shall not rest much, on the omission in 
the first answer to state what was the real 
contract to govern future sales to be made, 
by Gist, for Tabb; because, although such 
a statement might have been expected, yet 
the bill does not require it; and the omission 
to state it was therefore excusable. But I 
think the motives leading to the contract for 
ten shillings per hogshead, on the tobaccos 
consigned to Debert, Burkett & Sayre, de- 
serve some notice. Mr. Gist was aware that 
his consenting to sell a considerable quan- 
tity of tobacco for a commission of ten shil- 
lings per hogshead, would lead to the ex- 
pectatiou of his continuing to sell on that 
commission, and might create some presump- 
tion that an agreement, to that effect, was 
Actually made. He, therefore, searches for 
a motive which should discriminate between 
that partietfiar transaction and the general 
coui-se of business. The motive which he as- 
signs is friendship and compassion for Tabb. 
One of the most opulent merchants of Vir- 
ginia, having near a thousand hogsheads of 
tobacco at his disposal, is not much an ob- 
ject of compassion. But Mr. Gist very soon 
foi'gets the motives assigned for his own 
conduct. He considers himself as absolved 
from the contract he had made, by the act 
of Mr. Tabb in selling himself the cargo of 
the Molly, which amounted to about five 
hundred hogsheads. Now, if, from motives 
of friendship and compassion, he had con- 
sented to sell all the tobaccos consigned to 
Debert, Burkett & Sayre, at a commission 
which did not compensate his trouble, I 
cannot conceive how a diminution of the 
quantity to be sold, on such terms, could be 
considered as injurious to him. But the 
compassion and friendship of Mr. Gist, dis- 
plays, itself in a still more extraordinary 
manner. He represents himself to have pur- 
chased originally the whole cargo of the 
Molly; but that Tabb afterwards sold a part 
of it for abolit £400 more than he was to 
have given. This is a profit to which he 
thinks himself, in equity, entitled; and be- 
cause another person in the market purchas- 
ed the commodity of his friend at a much 
higher price than his compassion would al- 
low him to give, he considers it as so much 
profit withdrawn from himself, for which 
he is entitled to compensation. In stili an- 
other view, the statements of Mr. Gist on 
this subject deserve to be noticed. A com- 
parison between the answers of Gist and 
Shore, on the subject of commission, sug- 
gests a remark too. not altogether unworthy 
of attention. Mr. Gist says that Mr. Tabb 
objected, since the conclusion of the wai*j to 
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the charge of commissions in Ms accounts, 
and that he had fully explained that subject 
in his letters to Mr. Shore. We should ex- 
pect, then, that Mr. Shore would, in his 
answer, altogether omit the subject, or give 
the explanation he had received from Mr. 
Gist. He does neither. He would appear to 
have received no information whatever from 
Gist on this subject, and to remark, only, on 
the statement made by the complainants in 
their bill. This would certainly indicate 
that the explanation, given him by Mr. Gist, 
was not such as Mr. Shore chose to rely on. 
The parties admit some agreement in 1768. 
Tabb says it was for future consignments; 
Gist, that it was for those addressed to 
Debert, Burkett & Sayre. 

In examining the testimony in the cause, 
other than is to be found in the answers 
themselves, the first document is that of 
October 10, 1768, which says, "Your son, no 
doubt, has acquainted you with his selling 
me the Thomas's cargo, and the price, as 
also the terms on which I have agreed to 
sell the Molly's cargo when it arrives; but 
as these things are out of the common road, 
I must beg you not to mention it to any 
person living." This letter plainly relates 
to a single cargo. Not to future consign- 
ments, nor to the whole tobacco consigned 
to Debert, Burkett & Sayre. The next let- 
ter is December 31, 1768, which says, "Your 
son will inform you the terms w^e are upon 
as to the commission, as well as that on 
which I am to sell your tobacco; which I de- 
sire may be an entire secret." At the foot 
of this letter is a memorandum made by Mr. 
Tabb, at what time is unknown, in these 
words, "The terms for selling the tobacco 
was ten shillings per hogshead for commis- 
sion, and we to have every advantage for 
king's allowance, &c." This letter is averred 
by tJie defendant to relate, only, to the car- 
go of the Molly, and in this he may be cor- 
rect; but I will state some reasons in sup- 
port of a supposition that he has, perhaps, 
confounded dates, and that this observation 
was rather designed for the letter of Octo- 
ber 10th, than that of December 31st. Mr. 
Gist had already mentioned the Molly to 
Mr. Tabb, and had expressed a confidence, 
that his son had informed him of the terms 
on which that cargo was to be sold. When 
speaking of a contract to have related to a 
single vessel, he uses terms applying only 
to a single vessel; when, then, he changes 
his language, and uses terms applicable to 
the business generally, there is reason to 
suppose he speaks of a contract embracing 
the business generally. He says too, "Your 
son will mform you;" a phraseology which, 
contrasted with that of the letter of Octo- 
ber 10th, strongly indicates a different con- 
tract, of which information had not prob- 
ably been before given. It is the language 
which -would be used, if tlie son was then 
about to sail, or bad just sailed, for Amer- 
ica; and would give the information ver- 



bally. The idea, that the fact is so, receives 
some support from the circumstance that the 
letter of December 31st, is addressed to Thom- 
as Tabb. and that of March 25th following. 
is addressed to Thomas Tabb & Son. It is 
tXTie, that the words "your son will infoi*m 
you the terms we are upon as to the com- 
mission, as well as that on which I am to 
sell your tobacco," may be limited by oth- 
er testimony to a single cargo; but it is not 
less true, that the words naturallj' import 
a general contract; and when it is ob- 
served that the agreement, respecting the 
commission, is confessedly a general one, 
there is the more reason to believe, that that 
respecting the tobacco, made between the 
same persons, probably at the same time, 
relative to a branch of the same business, 
and communicated in the same sentence, and 
with the same mode of expression, was of 
the same extent. The whole agreement 
then subsisting, may have respected a sin- 
gle cargo, and the agreement may have been 
extended. This is said to be explained by 
the letter of October 10th. I think so. 

The next letter, upon this subject, is not 
to me conclusive; but I think it rather less 
equivocal than that which has just been 
noticed. It is the letter of the 25th of 
March, 1769, and is addressed to Thomas 
Tabb & Son. In that Ittter, Mr. Gist states 
his conviction that the extravagant charges 
on goods, together with the large commis- 
sions on tobacco, have driven the consign- 
ment business from London: He is there- 
fore determined to do Dusiness, with punc- 
tual people, on the yery best terms. This 
resolution is, certainly, not limited to a sin- 
gle transaction, but is to govern permanent- 
ly; for it is to retain the consignment busi- 
ness, which was leaving London in conse- 
quence of the "extravagant charges on 
goods, together with the large commissions 
on tobacco;" and the business he was de- 
termined to do "on the best terms," and 
clearly on better terms than those which 
had driven the consignments elsewhere, re- 
lated to the charges on goods, and the com- 
missions on tobacoo. He then proceeds to 
state to Mr. Tabb, the terms on which he 
shipped his goods, and did his insurance 
business, which, he adds, "with the commis- 
sion I charge on the sale of your tobacco, 
will enable you to ship tobacco as well to 
this port, as to any other place in the kingdomr 
indeed the prices are always better here^ 
but it is the great charge attending it that 
destroys the sale." A criticism on this sen- 
tence cannot be necessary to show that the 
words, according to their natural import, re- 
late to the general course of doing business; 
and, if to any specific agreement whatever, 
to one which extends to the business gen- 
erally* Mr. Gist, however, in his answer, 
avers that these expressions allude only to 
an agreement to sell the cargo of the Nan- 
cy, and that no agreement, at the rate at 
which that cargo was sold, was ever made 
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for future consigBments. This may be true. 
Admitting it to be true, the necessary in- 
quiry is, wliat then is the operation of this 
letter? 

An agreement has been made between Gist 
and the younger Tabb for his father, for 
the sale of a particular cargo , of tobacco, 
at a specified commission. They separate, 
and the younger Tabb returns to America, 
and reports the contract to his father. Gist 
then writes a letter to Tabb & Son, in which 
he represents the high charges on goods, and 
on the sales of tobacco, as the causes which 
had driven the consignment business from 
London, whither the price of tobacco would 
allure it, but for these causes. He is de- 
termined to do business on better terms. 
You perceive, he says, what I have charged 
on the shipment of your goods, and this, 
with the commission I charge on your to- 
bacco, will enable you to ship to this port. 
What commission is here alluded to? Mr. 
Gist says, the commission on the sales of 
the cargo of the Nancy. Be it so. But how 
was that? The letter is clearly designed to 
affect his future conduct through the medium 
of his future interest. It must, then, be 
understood as a proposition for the transac- 
tion of future business. The present com- 
mission on the cargo of the Nancy, as well 
as the present charge on insurance, and 
shipment of goods, must be understood as 
constituting the rule for future charges, or 
the letter is deceptive. It would seem as if 
Mr. Gist was aware of this, and therefore 
his answer proceeds to state, that in conse- 
quence of the sale, by Mr Tabb's agreement, 
of the greater part of the tobacco consigned 
to Debert, Burkett & Sayre, he had consid- 
ered himself as absolved from the contract 
of selling the cargo of the Nancy at ten shil- 
lings per hogshead, and had determined to 
charge two and a half per cent, on the gross 
amount of sales, and this was the commis- 
sion particularly agreed on for the business 
generally with Tabb, and the particular com- 
mission alluded to in his letter of the 25th of 
March. 

Let us inquire how far this explanation 
will answer the purpose. The letter does 
not mention the amount of the commission, 
but plainly alludes to a charge supposed to 
be known to air. Tabb This, he says, was 
the charge on the sales of the cargo of the 
Nancy. Mr. John Tabb left England in the 
expectation that this cargo was to be sold 
according to the original contract, for Mr. 
Gist does not allege that he ever told Mr. 
Tabb he intended to charge a higher com- 
mission than was stipulated. The sales of 
the cargo did not accompany this letter. 
They were not sent till June in the following 
year. How then could Mr. Gist refer to two 
and a half pe, cent, as the commission on 
the sales of the cargo, when he had stipulat- 
ed to sell for ten shillings, and had never 
informed Mr. Tabb of his internal resolu- 
tion to charge a higher commission? Ad- 



mitting Mr. Tabb to understand this as re- 
ferring to the sales of that cargo, he must 
understand it as referring to ten shillings 
per hogshead commission: because that was 
the agreement, and it was not changed. But 
it may be supposed, that this is mere inac- 
curacy of expression, and that the words re- 
fer to the general agreement of two and a 
half per cent, commission asserted in the 
answer. Even this will not serve the pur- 
pose. The letter apparently alludes to a 
commission lower than that which it com- 
plains of as too high, and the answer ex- 
pressly states, that the commission alluded 
to was the customary commission. The de- 
fendant also states, that he determined to 
charge a commission of two and a half per 
cent, when the letter of the 25tb of March 
was written, and that this is the commission 
that letter alludes to. Yet, in his letter of 
the 9th June, 1770, he says, "I have already 
wrote you by this opportunity, and sent 
sales of your 31& hogsheads by the Nancy 
last year, which you will see are made out 
in the common way. as I did not care to let 
even my clerks know it was to be made out 
different. I will give you credit for the dif- 
ference in account current." Even so late 
as the 24th March, 1771, he says: "You 
will perceive in your account current, I 
have not charged you any interest; that shall 
come in against the commission on your to- 
bacco, which I did not care should be seen 
in the counting house," Thus, two years 
after the letter was written, which Mr. Gist 
asserts alluded to a different commission 
from that which had been stipulated, he 
continues to assure Mi. Tabb that the stip- 
ulation will be observed. This is not aU; 
There is no reason to suppose the account 
current, alluded to, contained only the sales 
of the cargo of the Nancy. His expression 
is, "I send all your accounts;" and in a 
different part of the same letter, he speaks 
of the sales of a differe'-.t cargo,, as being 
transmitted. There is no reason to sup- 
pose that the commission on the tobacco.; 
which is spoken of generally, is not the 
commission on all the tobaccos of which 
accounts of sales were rendered by that con- 
veyance, and the letter makes no discrimina- 
tion between the commission chargeable on 
the different cargoes. 

I have still another observation to make 
on this subject. There is much reason to 
doubt, whether the Nancy was really con- 
signed to Debert. Burkett & Sayre. The al- 
legation of the answer is not, in this re- 
spect, responsive to the bill, and, conse- 
quently, is not evidence. It does not ap- 
pear when Mr. Tabb arrived in England. 
No doubt, on his first arrival, he informed 
his father of the state ot the house of De- 
bert, Burkett & Sayre; and, .of consequence, 
no further consignments would be made to 
them. How soon this information may have 
been given, does not appear, but, it certainly, 
very considerably preceded the 10th of Oc- 
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tober, 1768; because, on that day, Gist gives 
his father notice, tha* he had before that 
time agreed to sell the c^rgo of the Molly, 
iind purchased from Join Tabb, the cargo 
of the Thomas, and had loaded her with 
goods, by John Tabb's cder, to the amount 
-of £1137. 8s. Oi^d, When the Nancy arrived 
is not stated; but it was certainly sometime 
in the year 176y. The letter of June, 1770, 
speaks of her as a vessel arriving in 1769. 
These dates make it very probable, though 
by no means certain, that she was originally 
<;onsigned to Gist himself. These appear- 
ances, from the answer and letters, the 
<;ounsel for Mr. Gist have endeavoured to ac- 
count for in different ways, but they have 
used one argument which would have very 
great weight if true; and which, if clearly 
supported by the fact, might perhaps be con- 
clusive. It is that the accounts current, 
transmitted by Mr. Gist, have regularly been 
received by Mr. Tabb, and never complained 
of. For this assertion they have the evi- 
dence of the answer, and from the nature 
of mercantile transactions, it must be sup- 
posed time, if not disproved by the com- 
plainants. 

The complainants have adduced several 
letters on which they rely, but there are two 
which seem to me really to evidence that 
Mr. Tabb always considered himself as en- 
titled to the credit he now claims. They are 
of March 10, 1773, and March 6, 1774. These 
letters demonstrate that Mr. Tabb claimed a 
Credit for a deduction on account of the 
commission, and his own secret mode of 
transacting the busi:uess might prevent their 
complaining in a different manner; but they 
do not show what that deduction was. For 
this, the memorandum ax the foot of the 
letter of the 31st of December, is appealed 
to. This, the answer avers Mr. Gist to be 
entirely ignorant of. anrt from the mode of 
expression used, there is reason to believe 
that the memorandum was made in Virginia. 
I will not now say, what its influence ought 
to be. The answer al&o admits the con- 
ti-act for the sales of the tobaccos consigned 
to Debert, Burkett «& Sayre, to have stipu- 
lated for a commission of ten shillings pei 
hogshead. These circumstances would cer- 
tainly favour the opinion, that the difference 
between the commission charged, and ten 
shillings per hogshead, is the credit to which 
Mr. Tabb is entitled, if li shall be ultimate- 
ly determined tha' he is entitled to any 
thing. But there art other circumstances 
of no inconsiderable weight, which would 
diminish this allowance. The answer, in the 
most explicit terms, denies an agreement to 
sell generally at ten shillings; and Mr. 
Giles in his letter to Mr. Shore, of Decem- 
ber 12, 1797, states his information from 
Mr. Tabb to be. that the business was to 
be done at half commissions. There is, then, 
a good deal of difficulty un this point; and 
if, on the production of the papers which 
will be directed, the opinion of the court 



should still be that the complainants are 
entitled to some deduction, it will then be 
necessary to determine what that deduction 
is. It is very apparent, that many lettei-s 
and papers must have passed between the 
parties, which would throw light on this 
subject. The complainants require that ilr. 
Gist should be directed to produce on oath 
all the letters he ever received from the in- 
testate of the complainauts. 1 have no ob- 
jection to making such an order, but I think 
justice requires, that it ^ihould comprehend 
the complainants likewise. The letter book 
of Mr. Tabb, in such a case as this, ought 
to be exhibited. That a merchant doing 
business as extensively as Mr. Tabb, should 
be without a letter book, is a phenomenon 
in the mercantile world, which requires very 
clear testimony to be credited. 

The shipments maae since the war, I con- 
sider as very clearly out of the contract. 
There is not only evidence in the case that 
Gist claimed the customary commission, but 
I am well satisfied that the war terminated 
the old contract. 

The complainants also require, that Gist 
should be compelled to exhibit accounts of 
sales of the tobaccos in his hands in 1775 
and 1776. If he has not already exhibited 
such accounts, at surely would be reasona- 
ble that he should do so. The bill does not 
allege that they have not been received, and 
the answer states them to have been trans- 
mitted. If, therefore, to transmit dupli- 
cates would be an> inconvenience to Mr. 
Gist, I certainly should not direct it; but 
as they may be exhibited without inconven- 
ience, I have no objection to ordering them, 
though if any expense attends the filing of 
them, it ought to he defrayed by the com- 
plainants. 

There is another part of the case which 
may be of very considerable magnitude. 
The answer states that several calculations 
of interest have been omitted, to which the 
defendant Gist is entitled. The letters leave 
it not improbable, that these omissions were 
designed to balance the commissions. 
Should the fact be so. and Mr. Tabb's es- 
tate should be credited with the difference 
of commissions, it is reasonable that it should 
be debited with the omissions of interest. 
I give no opinion as to the fact; but I shall 
direct the commissioner to notice it in the 
account. 

On these principles, the following decree 
is to be entered: This cause which abates 
as to the defendant, Thomas Shore, by his 
death, came on to be heard on the bill, an- 
swers, (that or" Thomas Shore being read 
by consent), the depositions and other ex- 
hibits filed in the cause, and was argued 
by counsel. On consideration whereof, it is 
the opinion of the court that the complain- 
ants ought not to be precluded by the pro- 
ceedings at law, from -etting up in this 
court a just defence, (if any they have,) 
against the judgments in the bill mention- 
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ed. The several claims, therefore, on which' 
the judgments against John Tabb, as sur- 
viving partner of Richard Booter & Co., Wil- 
liam Watldns & Co., Richard Hill & Co., and' 
Moss Armstead & Co., were referred, are' 
referred to one of the commissioners of this. 
■ court, who is directed to examine, settle and 
■report the same, stating such matters spe- 
cially, as either party may require, or he 
-may think fit And rhe court is further of: 
opinion, that if, as is in the bUl alleged, any ' 
balance be due from Samuel Gist to the 
estate of John Tabb, on the various trans- 
actions between them, that balance ought to 
be set off from the .iudgments obtained by^ 
the said Samuel Gist, against the said John; 
Tabb, as surviving partner of the' several 
trading companies aforementioned, to. ascer- 1 
tain which fact, the accounts between the 
said Samuel Gist and the said John Tabb, 
are also referred to one of the commission- 
ers of this court to be examined and set- 
tled by him. And he is specially directed to 
state the accounts between the parties on 
the following principles: (1) So as to show 
bow they will stand, allowing the defend- 
ant, Samuel Gist, a commission of ten shil- 
lings sterling money of Great Britain, on 
each hogshead of tobacco shipped to him by 
Thomas Tabb & Son, and John Tabb, previ- 
ous to the day ot , 1775, and ' 

sold by him on their account, or on the ac- 
count of either of them subsequent to the 
31st of December, in the year 17G8. (2) So 
as to shofw how the same accounts will stand 
on an allowance of one and one half per 
cent, commission on the gross amount of 
sales of all tobaccos shipped and sold by the 
same parties respectively, between the same 
periods. (3) In making up these accounts, 
he is to calculate interest on the sums due 
either of the parties, according to any spe- 
cial agreement which may be proved to have 
subsisted between them, or in default of 
such agreement being shown, according to 
the custom of merchants; however, in the 
accounts rendered, such calculations of in- 
terest may have bf^en omitted. 

The commissioner is further directed also 
to state the accounts in such other manner as 
may be required by either of the parties, stat- 
ing such matters specially as they or either of 
them may direct, or he may think fit, and 
malce report to the court in order to a final 
decree. And the more effectually to enable 
the commissioner to make up his report, it 
is further ordered and directed, that the 
said Samuel Gist uo, on oath, exhibit and 
file with the clerk of this court, all the let- 
ters he has evei received from Thomas or 
John Tabb between the 1st day of January, 

1769, and the — — day pf , 1775, or if 

it be not in his power to produce such let- 
ters, that he state in like manner the cause 
of such disability. And he is further di- 
rected to file with the clerk of this court, 
such accounts of sales of all the tobaccos 
received by him prior to the signing the pre- 



liminary articles ot peace between the Unit- 
ed States of America, and his Britannic 
majesty,' to "be sold on account of the said 
John Tabb, as had not been rendered by him 
previous to the last n^entioned time. And 
it is further ordered, that the complainants 
do file with the clerk of this court the letter 
book of the said John Tabb, or copies of a,ll 
the letters written by him to the said Sam- 
uel Gist, previous to the day of , 

in the year 1775, verified on oath, or if 
there be no letter book, that they do, on 
oath, file air the copies which are, or have 
been, in their possession. All which mat- 
ters and things are decreed and ordered this 
9th day of December, 1802; and .by consent 
of parties, general commissions are awarded 
the parties, to be executed before any notary 
public, upon giving reasonable notice there- 
of. 
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TABER et al. v. JENNY et al. 

[1 Spr. 315; i 19 Law Rep. 27.] 

District Court. D. Massachusetts. Jau. 10, 
1856. 

Pleading in Admikaltt — Replication — Award — 
Whale Fishbkt—Tobtious Taking op ANcnoit- 
ED Whale — Damages — Pkopertt in Oil and 
Bone. 

1. A replication merely denying the truth Qf 
the answer, is not required in this district; but 
where the libellant relies on new matter, in 
avoidance, he should put it on the record by a 
supplemental libel, to which the respondents 
should answer. 

[Cited in The Edwiu Baxter, 32 Fed. 296.] 

2. When a whale has been killed, and is an- 
chored and left with marks of appropriation, it 
is the property of the captors. 

[Cited in Maltby v. Steam Derrick-Boat, Case 
No. 9,000- Gher \. Rich, 8 Fed. 160,] 

3. Where such a whale, still anchored, is aft- 
erwards found by another ship, there is no 
usage, or principle of law. by which the .prop- 
erty of the original captors is divested, even 
though the whale may have dragged from its 
first anchorage. 

[Cited in Ghen t. Rich, 8 Fed. 160; Simpson 
v. The Ceres, Case No. 12,881; Cope v. 
Vallette. Dry-Dock Co.. 16 Fed. 926.] . 

4. Where two vessels are under a contract of 
mate-ship, there is no such joint property in 
a whale taken by one. of them, as requires the 
owners of both t" join in an action for its tor- 
tious conversion. 

5. An siM ard, where one of the arbitrators has 
prejudged the cause, will be set aside. 

[Cited in Paddock v. Commercial Ins. Co., 104 
Mass. 531. Questioned in The Union, 20 
Fed. 541.] 

6. An umpire must hear the parties. ' 
[Cited in Day v. Hammond, 57 N. Y. 486; 

Ingraham v, Whitmore. 75 III. 31.] 

i [Reported by F. E. Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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7. The measurr of damages for the tortious 
takhig of a whsle. is to be full indemnity to the 
libellants for all they hav3 lost by the taking, 
and no more. 

[Cited in Bourne v. Ashley. Case No. 1,699; 
The Ontario, Id. 10,543; Swift v. Brownell, 
Id- 13,695; Guibert v. British Ship George 
Bell, 3 Fed. 5S5.] 

8. The report of an assessor will not be dis- 
turbed, unless it be shown that he is wrong. 

9. If substantial doubts exist, as to any of the 
elements of damage, they must operate against 
the wrong-doer. 

10. A seaman, in the whale fishery, has no 
property in the oil or bone taken; and if this is 
wrongfully taken away by others, it is the right 
and duty of the ownere to pursue the proper 
remedy. 

[Cited in Lewis v. Chadbourne, 54 Me. 485.] 

11. In such suit, uo deduction is to be made, 
because some of the seamen have released their 
claim to the ov^rers. 

12. Nor because the wrong-doer has bestowed 
labor in securing and transporting the property, 
where that could have been done, without cost, 
by the owners. 

13. Nor for some uncertainty, whether the 
owner could have found and secured the prop- 
erty. 

This was a libel in admiralty, brought by 
the owners of the ship Hillman, of New Bed- 
ford, against the owners of the ship Zone, 
of FairhaTen, for damages by the alleged 
wrongful taking of a whale. The facts suf- 
iiciently appear in the opinion of the court. 

The respondents, in their answer, in addi- 
tion to other grounds of defence, set up an 
award previous to the filing of the libel. The 
libellants admitted the fact of the award, 
but contended that it was invalid; first, be- 
cause one of the referees had formed and 
expressed an opinion against them, before 
his appointment; and second, because the 
umpire appointed upon the disagreement of 
the original referees, had decided the case 
merely from the statements of the referees. 

To this latter point, the libellants cited 
Russ. Arb. 230, 231; Falconer v. Montgom- 
ery, 4 Dall. [4 U. S.] 233; Passmore v. Pet- 
tit, Id. 271; and Salkeld v. Slater, 12 Adol. 
& E. 7G7. As to the question of property, 
they relied on the principles stated in Ban- 
dars' Justinian, 181, 182, and Vinnius' Com. 
lib. 2, tit. 1, g§ 13-16. 

T. D. Eliot and E. C. Pitman, for libel- 
lants. 
L, F. Brigham, for respondents. 

SPRAGUE, District Judge. The first ques- 
tion is one of practice: the only pleadings 
are the libel and answer. According to the 
practice in this district, a replication, mere- 
ly denying the truth of the answer, is not 
necessary; the allegations of the answer are 
deemed to be in issue, without such formal 
denial. The answer here sets up an award 
of referees, as a bar to the libel; the libel- 
lants not denying that such an award was 
made, insist that it was not binding, for two 
reasons; first, that one of the referees had 
prejudged the cause; second, that the award 
was made by an umpire, without hearing 



the parties. This is new matter, in avoid- 
ance of the allegations of the answer, and 
should have been put on the record. This 
is sometimes done by a replication; but the 
more regular mode is by a supplemental 
libel, to which there should be an answer 
by the respondents. See note to Gladding 
V. Constant [Case No. 5,468]. The parties 
having come prepared to litigate these, as 
well as other points in controversy, and hav- 
ing engaged that a supplemental libel and 
answer shall be filed, so that all the issues 
shall appear upon the record, I proceeded 
at their request, to hear the cause, and will 
no-sv state the conclusions at which I have 
arrived upon the merits. 

This is a libel to recover the value of a 
whale. In the summer of 1852, the ship Hill- 
man, of New Bedford, and the ship Zone, 
of Fairhaven, were whaling in the Ochotsk 
Sea, On the morning of the 23d of July, 
one of the boats of the Hillman pursued and 
killed a whale, but being alone, and the ship 
being at a distance, and obscured by a fog, 
the boat was unable to take the whale to the 
ship, and for the purpose of securing it, an- 
chored it in fifteen fathoms of water, with an 
anchor weighing about sixty pounds, and a 
double tow-line with about thirty-seven 
fathoms scope, and a waif was fixed upon 
it. This waif was a staff, about eight feet 
long, with a flag at its head. After the whale 
was anchored, the boat lay by it nearly an 
hour to ascertain that it did not drift; the 
boat then went to the shore, which was not 
many miles distant. A few hours after the 
whale had been thus left by the Hillman's 
boat, a boat belonging to the Zone, with her 
captain on board, came across the whale. 
The captain took down the waif, and then 
went to his own ship, which was quite near; 
he there ordered his mate to get into the 
boat, go the whale, and bring it to the ship. 
This was done. When the mate reached the 
whale, he found the tow-line and anchor 
attached to it, and they were both taken in- 
to his boat. The whale having been taken 
alongside the Zone, the crew of that vessel 
proceeded to cut it in, that is, to strip off 
the blubber and take it on board. In doing 
this they found two irons with the initials 
H. N, B., which clearly indicated that they 
had belonged to the Hillman, of New Bed- 
ford. These irons were taken on board the 
Zone, as were also the anchor and rope at- 
tached to it. The irons were left on deck, 
the anchor was put below. The Zone, while 
cutting in the whale, stood out from the 
shore, but on the day following, while boil- 
ing down, stood in. The Hillman's boat hav- 
ing, after leaving the whale, returned to the 
ship, and obtained the assistance of other 
boats, went in search of the whale, but could 
not find it. This was on the morning of the 
24th. During that day the mate of the Hill- 
man seeing the Zone boiling down, went on 
board of her and ascertained that she had 
taken the whale. The irons were lying upon 
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her deck, and lie took them away. But he 
did not see or hear anything of the anchor 
and tow-line. The anchor was thrown over- 
hoard by the captain of the Zone, but at 
Tvhat time does not appear, except that it 
was before the 2Gth. The excuse given by 
him for this, was violent and abusive lan- 
guage in his own cabin, by Captain Bennett. 
That such language was used, is in proof. 
But that cannot justify the act of throwing 
the anchor overboard. On the 25tb, Captain 
Cook, of the Hillman, and Captain Bennett, 
of the whale ship Massachusetts, went on 
board of the Zone and demanded of Captain 
Parker, her master, the bone and oil of the 
whale, which were refused. They were sub- 
sequently brought to Fairhaven, and taken 
and sold by the respondents. A demand for 
the proceeds was made upon them by the 
libellants, and refused. 

When the whale had been killed and taken 
possession of by the boat of the Hillman, it 
became the property of the owners of that 
ship, and all was done which was then prac- 
ticable, in order to secure it. They left it 
anchored with unequivocal marks of appro- 
priation. 

It having thus become the absolute prop- 
erty of the Hillman, was that ownership ever 
lost? It is contended that it was. First, 
by the usage ppculiar to the whale fishery; 
or secondly, by the principles of law applic- 
able to the facts of this ease. The usage 
proved, is, that when a whale is found adrift 
on the ocean, the finding ship may appropri- 
ate it to her own use, if those who killed it 
^o not appear and claim it before it is cut in. 
But, from the evidence, it does not appear 
that this whale was found adrift. On the 
contrary, I am satisfied that it was anchored 
when taken by the boat of the Zone. (The 
judge here examined the evidence.; Wheth- 
er it was found in the place where it -had 
been left by the captors, or had dragged the 
anchor, and if it had dragged, how far. Is left 
in some uncertainty. I do not think it is 
shown to have dragged, certainly not to any 
<;onsiderable distance, and if it had, there is 
no proof of usage embracing such a case. 

2. By the general principles of law, when 
property is separated from the owner, at sea, 
by force of the elements, or even by abandon- 
ment from necessity, the person who finds it 
has not a right to convert it to his own 
use, and cannot thereby divest the right of 
the original owner. The finder, in such case, 
has only the right of a salvor, and must 
-conduct in good faith as such. If he em- 
bezzles the property, or wrongfully converts 
it to his own use, he may thereby forfeit his 
•claim to salvage. In this case, the whale 
was not derelict, it had not been abandoned 
"by the owner, but had been left with the 
intention to return, and the captor did in 
fact return as soon as practicable, and in 
less than twenty-four hours. Whether the 
whale, when found by the crew of the Zone, 
"was in a condition of rerU so as to be the 



subject of salvage service, need not now be 
considered, as that question is not before 
the court. It is not presented by the plead- 
ings, nor by the propositions, or arguments 
on either side. Besides this, the conduct of 
the captain of the Zone was not that of a 
salvor, and was such a? would preclude him 
from now assuming that character. " A ship 
or merchandize found upon the ocean is still 
the property of the original owner, however 
distant he may be, and even although he 
believes it to be absolutely lost. It may, in 
such case, be subjected to a lien for salvage, 
but still the property, subject to such lien, 
is in the owner, and when such lien is dis- 
placed, the ownership is absolute and unin- 
cumbered. If such be the law with respect 
to property found derelict and drifting upon 
the ocean, for still stronger reasons must the 
right of the owner remain in full force to 
property which he has anchored and left 
only temporarily, soon to return and repos- 
sess it. That this would be so as to a vessel 
or boat so anchored and left, no one would 
doubt. But the same principle applies to this 
whale. By capture, killing and possession, it 
had become the absolute property of the libel- 
lants, and the anchor, waif and irons, were 
unequivocal proofs, not only ttiat it had been 
killed and appropriated, but of the inten- 
tion of the captors to reclaim and repossess 
it. It is in proof that the appearance of 
the whale was such, as to show to the find- 
ers that it could have been kUled only a 
short time, not exeeedin?: twelve hours. A 
whale not being the product of human care 
or labor, does not, of itself, purport to be 
property, and what would have been the 
right of the finders, if the captors had aban- 
doned it without any marks of appropriation, 
need not now be considered. One other cir- 
cumstance has been adverted to by the coun- 
sel for the respondents, as in favor of the 
right of the Zone. . It is that the ships Mas- 
sachusetts and Hillman were under a con- 
tract of mate-ship, and that on the morning 
of the day upon which Captain Parker found 
this whale, he had been on board of the 
Massachusetts, and was told by her captain 
that they had seeu no whales for three days, 
and that Captain Parker was thereby led to 
the belief that th's whale could not belong to 
either of those ships, and that there were 
no others near; but the captain of the Hill- 
man was not present at that conversation, 
and his right is not to be impaired thereby. 

It is objected, that the owners of the Mas- 
sachusetts ought to have joined in this libel, 
because that vessel was under a contract of 
mate-ship with the Hillman; but it appears 
that such contract did not make the whale, 
when captured, the joint propeity of the two 
vessels; but would only give a right to the 
vessel which at the end of the season should 
have taken the lesser quantity of oil, to claim 
of the other one half of the excess, so as to 
make both equal. It is also insisted by the 
respondents, that this claim is barred by an 



TABER (Case No. 13J20) 



[23 Fed. Cas. page G08] 



award of referees. It appears, tliat tbe mat- 
ter in controversy was verbally submitted to 
two persons as referees, with power, if they 
should not agree, to appoint an umpire. 

It further appears, that the referee, who 
was named by the respoi dents, had previous- 
ly formed and expressed an opinion in their 
favor; ■ and that this was known to their 
captain, who aided in selecting him. The 
two referees heard the parties, who intro- 
duced the two captains and other persons as 
witnesses. Not being able to agree, they 
appointed an umpire, who did not hear the 
parties, or any of their evidence, but formed 
his opinion upon th^? statements of the two 
referees. And there apon, an award was 
made in writing and delivered to the par- 
ties, but which the libeliants refused to 
abide by. That award was not binding. The 
libeliants had no knowledge that one of the 
referees had formed "ind expressed an opin- 
ion adverse to their right, and they never 
agreed that an umpire should make a deci- 
sion, without hearing the parties or any of 
their witnesses. This would have been nec- 
essary, even if both the referees had been un- 
exceptionable, but it was peculiarly impor- 
tant that the umpire saould not depend mere- 
ly upon the statements of the two referees, 
when one of them iad prejudged the case. 
The libeliants are entitled to recover. 

As to the measure of damages. The libel- 
iants claim the whole amount for which the 
oil and bone sold at Fairhaven. But this is 
not the measure. They should recover a full 
indemnity, but no more, they are to have all 
that they have lost by the taking of the 
whale from them in the Oehotsk Sea, on the 
23d of July, 1852. The case will be sent to 
an assessor, to ascertain and report the facts 
necessary to be known, before the court can 
detex'mine the amount. 

After the delivery of the foregoing opinion, 
the case was sent to B. H. Bennett, Esq., as 
an assessor, under an order directing him 
to ascertain and report "what was the value 
to libeliants of said whaie, at the time and 
place it was taken possession of by the Zone 
—viz., on the 23d of July, 1852. in the Oeh- 
otsk Sea," with a direction to receive evi- 
dence of the opinion of competent persons, as 
to the value; and also to report the quantity 
of oil and bone yielded by the whale. 

After hearing the parties, the assessor 
made a report, which was filed February 
29th, in which he reported as follows: — "I 
report the value of said whale to the libel- 
iants, at the time and place it was taken pos- 
session of by the Zore, was $2350. The re- 
spondents claimed, that by the terms of the 
order, the assessor should take into consid- 
eration, in fixing said value, the risks and 
uncertainties that the proceeds of said whale 
would have been in fact realized by the ship 
HiUman, even if the whale had not been 
picked up by the ship Zone, and offered some 
testimony upon that point. If such risks 
shall be taken into account, I report the 
value, at the time and place aforesaid, to 



have been to the Hillman, $2000." He also 
reported the amount of oil originally yielded 
by the whale, to have been one hundred and 
twenty barrels, and the amount of bone, one 
thousand eight hundred pounds. In the sup- 
plemental report, furnished at the call of the 
respondents, the assessor stated that he had 
arrived at the sum first reported, by estimat- 
ing the value of *he oil and bone at the 
prices respectively at which the Hillman sold 
her cargo, on her arrival at New Bedford, 
on March 17th, 1854, and deducting there- 
from the cost of casks, five per cent, for leak- 
age and shrinkage, insurance on the three- 
quarters not covered by policy on outfits, 
and the small incidental charges usually in- 
curred at the home port, such as wharfage,, 
cooperage, &c., amounting in all to $378.80. 

Upon the coming in of the assessor's re- 
port, the libeliants excepted only on one 
point, viz: the finding of the assessor, as 
to the quantity, upon the evidencf* reported, 
which they claimed should be fixed at one 
hundred and thirty barrels, instead of one 
hundred and twenty. The respondents also 
excepted to the finding of the assessor on 
this point; claiming that the quantity shoiild 
be only one hundred and ten barrels, and 
excepted otherwise to the report in the fol- 
lowing particulars:— That no allowance was 
made for the freight of said oil and bone 
home; that no allowance was made for the 
labor of the Zone, in cutting in and boiling 
out and stowing down said whale; and that 
no dedtiction has been made for the crew 
of the Hillman's share in said oil, which 
the respondents maintained that the libel- 
iants would save, on account of releases giv- 
en by witnesses, and *he lapse of time. 
These exceptions were argued before the 
court, February 29th. 

SPRAGUE, District J.idge. The first ques- 
tion presented is one merely of fact, as to- 
the amount of oil and bone originally yield- 
ed by this whale. This is an appeal from 
an assessor, and I shall not reverse his find- 
ing, unless it is shown chat he is wrong. 
(The judge here reviewed the conflicting evi- 
dence.) On the whole, I cannot say that the 
assessor has made a mistake; he seems to 
have taken the medium, and I shall not dis- 
turb his finding. As tc ihe last two ex- 
ceptions, I have no doubt. The crew's claim 
is to a share of the proceeds of the voyage; 
and they have no property in the oil itself. 
The contract is, that out of the proceeds, 
when realized, they shall be paid according 
to their lays. It is th.- right and duty of 
the owners to protect the products of the 
voj'age, and if unlawfully taken by any one, 
to pursue and obtain them, and the seamen 
have then a right to snare in the net avails. 
The owners must obtain and hold them for 
this purpose. Otherwise, the seamen could 
not get redress; they have no title to the 
property, and could maintain no action for 
it. If the owners neglect to take proper 
means to obtain indemnity, they would be 
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responsible to seamen for that neglect. It 
is not for the respondents to say that the 
owners -will not pay the crew. The re- 
spondents certainly have no right to their 
share; and an individvyil might as -well say, 
when sued by a guardian, that perhaps he 
might never settle with his ward. 

The remaining claim is for cutting in the 
whale, and for labor in boiling down and 
preserving the proceeds, and freight in bring- 
ing them home. The assessor has found 
that all this could have been done by the 
Hillman, without expense or loss, and that 
she has derived no benefit therefrom; and 
It is not shown that this finding is erroneous. 
The Hillman certainly would not have been 
justified in omitting an opportunity, or re- 
mitting her exertions, to take whales and fill 
up. And if she had succeeded in doing so, 
her loss, by the wrongful conversion of this 
whale, would have been diminished. But it 
does not appear that she did take, or could 
have taken, another whale in its stead, or 
that her crew were, or could have been, em- 
ployed in any other beneficial labor, and she 
came home without a full cargo, and with 
capacity to have brought the oil and bone of 
this whale. The exceptions are not sus- 
tained. 

[This general principle may be illustrated 
by a case which, at first sight, seems to havei 
little analogy to the present— that of a wrong- 
ful discharge of a mariner abroad. Notwith- 
standing his claim upon the owners, he is 
bound to earn wages or his passage, com- 
ing home, if he can reasonably do so, taking 
into account his previous capacity; but if he 
has no opportunity, then he may recover 
full wages and expenses besides. It is only 
held that he must use reasonable means and 
not lie by. Applying this here, the Hillman 
was to use reasonable means to indemnify 
herself. She was not to neglect chances of 
filling up. If she had come home full, that 
would have diminished her loss. But upon 
the facts found, she cannot be called on to 
pay another ship, for what would have cost 
her nothing. The answer to the claim made 
for the labor is, that it was done without 
request by the libellants, and without any 
benefit to them. In regard to freight it is 
not quite so clear. But I cannot see that 
the assessor is in error. J do not Jind facts 
enough to show any benefit to the Hillman 
from the respondents bringing the oil. The 
burden is upon them to show that the Hill- 
man has been benefitted by their semces be- 
fore they can claim any compensation.] 2 

[After the exceptions had been overruled as 
above, the libellants then moved that the 
first value stated by the assessor in his re- 
port be accepted. Upon this question wheth- 
er any allowance shall be made for risks, 
the parties were heard and a decision re- 
served until March 8th, when the question 
was thus disposed of.] 2 

2 [Prom 19 Law Kep. 27.] 
23FED.CAS.— 3i) 



SPRAGUE, District Judge. The question 
is, whether an allowance should be made 
to the respondents, from the value of the 
whale, on the ground that it was uncertain 
whether the Hillman would have found the 
whale, cut it in, and stowed down the oil 
in safety. I think that no such allowance 
should be made; and I will state the rea- 
sons. It has already been decided, that this 
whale was the property of the libellants, and 
was wrongfully converted by the respondents 
to their own use. Now, although I reject 
the doctrine of pimitive or exemplai-y dam- 
ages, yet care should be taken, that full in- 
demnity is given. If substantial doubts ex- 
ist, they must operate against the wrong- 
doer. In this case, there is an entire un- 
certainty as to the risk. There is a very 
high probability, from the weather, and the 
nearness of the ship, that the Hillman would 
have obtained the whole value of the whale. 
To allow anything, would deprive the libel- 
lants of so much of their property, upon a 
conjecture that they might have lost it. 
I am not aware that any such deduction has 
ever been made in analogous cases. The 
whale might, at any time, even after it was 
alongside the Zone, have been reclaimed, 
without deduction or compensation. 

Another principle in the maritime law is 
applicable. The claim here is, that the re- 
spondents have saved the property from cer- 
tain hazards. This is in the nature of a 
salvage claim. But in order to allow sal- 
vage, the propei-ty must be taken and saved 
for the owner; want of good faith may 
forfeit all claim for salvage, I shall, for 
these reasons, refuse any allowance for the 
alleged risk, and accept the first value re- 
ported by the assessor, 

A question being made as to interest, the 
court allowed it from the time when the 
Hillman had discharged her cargo, and it 
was ready for the market. A decree was 
then entered, in conformity with the above, 
for the libellants, in the sum of $2625,33, and 
costs. 
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Case Wo. 13,7S1. 

TABER V. PERROT et al. 

[2 Gall. 565.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1815. 

Judgment— Res Judicata— Idextitv of Parties 
— Pkixcipal. and Agent — Subagent, 

1, A former judgment is no evidence in an ac- 
tion, except between the same parties or their 
privies. See 1 Greenl. Ev, §§ 523, 524. 

[Cited in Greely v. Smith, Case No. 5,749.] 
[Cited in Farmer v. Stewart, 2 N, H, 102,] 

2. If an agent to collect and receive payment 
of bills, transmits them to his own private agent 
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to receive the money, and place the amount, 

when received, to his private credit, payment to 

such agent is payment to the original agent; and 

if there be a failure, it is the loss of the latter, 

and not of his principal. See Story, Ag. §§ 

201, 217a, 232, 233. 

[Cited in Exchange Nat. Bank of Pittsburgh 

V. Third Nat. Bank of New York, 112 U. S. 

282, 5 Sup. Ct. 143.] 

[Cited in Daly v. Butchers' & Drovers' Bank, 

56 Mo. 94; Gerhardt v. Boatman's Sav.Inst., 

38 Mo. G7; German Nat. Bank of Denver, 

V. Burns, 12 Colo. 539, 21 Pac. 715. Cited in 

brief in Goldsmith v, ManheJm, 109 Jlass. 

190. Cited in Power v. First Nat. Bank of 

Ft. Benton, 6 Mont. 251, 12 Pac. 604.] 

3. A fortiori, this applies, where the money 
has been drawn for by a bill in favor of a third 
person, which has been accepted before the fail- 
ure. 

Assumpsit, to recover a sum of money 
due from the defendants, as agents of the 
plaintiff, -who is surviving partner of the 
firm of Taber and Gardner, under the fol- 
lowing circumstances: Taber and Gardner, 
in 1802, being owners of certain bills drawn 
upon the French government by General 
Le Clere, sent them to France by their agent 
Mr. Boss, who was then bound on a voyage 
to Bordeaux, in the brig Polly, belonging 
to the plaintifE and his partner. The cargo 
on board was on the joint account of Boss, 
Taber, and Gardner; and, on the aiTival 
at Bordeaux, it was consigned to the de- 
fendants, who were then merchants in that 
city, for sale. Mr. Boss, finding that he 
could not sell the bills placed them in the 
hands of the defendants, originally for the 
pm-pose of having them accepted, and ulti- 
mately for the purpose of having the pro- 
ceeds, when paid by the French govern- 
ment, lodged in the hands of the defendants. 
In the mean time, the defendants advanced 
a return cargo for tne Polly, upon the joint 
account of all the concern; and it was 
agreed, that the proceeds of the bills should, 
when paid, be carried to the credit of this 
advance. Perrot, one of the defendants, 
was a partner in a banning house at Bor- 
deavis, under the firm of Perrot and Bineau, 
and sometime in September, 1802, the bills 
were, by direction of the defendants, trans- 
mitted by Perrot and Bineau to the bank- 
ing house of Messrs. D'Hotel, Thomas and 
Co. at Paris, with instructions to procure 
acceptance and payment of the same bills, 
and to carry the amount, when paid, to the 
credit of Perrot and Bineau. Mr. Boss, 
soon afterwards, went to Paris, and while 
there, about the 26th of October, 1802, re- 
ceived a letter from Perrot and Lee, inform- 
ing him, that the bills had been sent to 
Messrs. D'Hotel, Thomas and Co. and en- 
closing an open letter, introducing him to 
that house, and also containing directions, 
that the money, when received, was to be 
placed to the credit of the banking house of 
Perrot and Bineau. The letter of introduc- 
tion was duly delivered to Messrs. D'Hotel, 
Thomas and Co. On the 12th of January, 
1S03, Mr. Boss called at the banking house 



of D'Hotel, Thomas and Co. and was there 
informed, that the bills had been duly ac- 
cepted and paid hy the French governmeht, 
on the 7th of the same month; and that the 
amount had been duly credited to the ac- 
count of Perrot and Bineau; and the credit 
was accordingly shown to Mr. Boss, in the 
ledger of the banking house, Mr. Boss im- 
mediately gave notice of these facts to the 
defendants by letter, and requested the 
amount to be passed to the credit of the 
Toj'age of the Polly, but received no answer. 
On the 25th of January, 1803, Messrs. D'Ho- 
tel, Thomas and Co. stopped payment. In 
the mean time Perrot and Bineau had 
drawn bills of exchange, at single usance, 
upon Messrs. D'Hotel, Thomas and Co. for 
the whole amount of the money so carried 
to their credit, in favor of a third person, 
which bills had been duly accepted, and 
when seen by Mr, Boss, were in the hands 
of another banking house at Paris. In con- 
sequence of the arrival of the Polly, on a 
second voyage on joint account, at Bor- 
deaux, consigned to the defendants, Mr. 
Boss returned to Bordeaux about the 26th 
of February, 1802, and remained there until 
the sixth day of April following. A day 
or two before this time, his vessel being fit- 
ted for sea with a return cai'go, he called 
on the defendants for an adjustment of ac- 
counts, and then was, for the flrat time, in- 
foi-med by the defendants, that they would 
not allow the credit of the bills received 
by them. Mr. Boss remonstrated with them 
in vain, and was, finally, obliged to settle 
the accounts and admit a balance due, of 
45,762 francs; and at his req^uest, and for 
his security, on the credit side of the ac- 
count, the following memorandum was ad- 
ded:— "April 6. By amount of General Le 
Clerc's bills in the hands of Messrs. D'Hotel, 
Thomas and Co. not received from these 
gentlemen, when received to be placed to 
the credit of this account." The defendants 
afterwards commenced a suit, in Rhode Is- 
land, against Boss, Taber and Gardner, for 
said balance of 45,762 francs, and finally 
recovered judgment in said suit, which had 
been fully satisfied. The present action 
was brought to recover the amount of the 
bills received by D'Hotel, Thomas and Co. 
and carried to the credit of Perrot and Bi- 
neau, as above stated. At the trial, the 
defendants' counsel contended, that the ac- 
tion was res adjudicata, and therefore could 
not be sustained; and in support of this ob- 
jection, offered the record of the action of 
Perrot and Lee v. Boss, Taber and Gardner. 

Searle & Robbins, for plaintiff. 

Hunter & Bun-iU, for defendants. 

STORY, Circuit Justice. The record can- 
not be read; it is res inter alios acta. A 
former judgment can only be evidence, 
where it is between the same parties, or 
their privies. The parties here are not the 
same; so far, therefore, from its being con- 
clusive evidence against the plaintiff, as a 
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former judgment upon the same cause of 
action, it is not evidence at all. 

The defendant's counsel then contended: 
1. That as the money had never actually- 
come into the hands of the defendants, or 
of their hankers, Perrot and Bineau, no 
recovery could he had against them. 2. 
That if a right of action had attached, it 
was waived hy Mr. Boss, by the memoran- 
dum on the account. 

The counsel for the plaintiffs denied the 
legal correctness of both positions, and cited 
Matthews v. Haydon, 2 Esp. 509. 

STORY, Circuit Justice, (after summing 
up the evidence). There seems to he very 
little dispute as to the facts; and my duty 
now requires me to state the law on the 
points, which have heen made at the har. 
And I am of opinion, that as soon as the 
money was paid into the hands of D 'Hotel, 
Thomas and Co. and by them, pursuant to 
their instructions, carried to the credit of 
Perrot and Bineau, the defendants were an- 
swerable, in the same manner as if it had 
been paid into their own hands. Payment 
to their agent and credit to their account, by 
their order, was a payment to themselves. 
But this cause does not rest upon this prin- 
ciple, plain and incontestable as it seems 
to me to be. The money was actually 
diuwn for by Perrot aad Bineau, payable 
to a third person, in whose favor an ac- 
ceptance was made. Here then there was 
a complete appropriation of the funds to 
their own use. From the moment of the ac- 
ceptance, the money was legally transferred 
to the holder- of the exchange, and neither 
Boss, nor the defendants, nor Perrot and 
Bineau, had any legal title to it No pos- 
session or use of the property could have 
been more complete. As to the point of 
waiver, it is rather a question of fact, than 
of law. It was competent for the plaintiff 
to waive his i-ight to hold the defendants 
to payment, and to agree to look only to 
D'Hotel, Thomas and Co. But such an 
agreement ought to be proved by the most 
clear and satisfactory proof. The "agent, 
Mr. Boss, has sworn explicitly, that he nev- 
«r made such agreement, and that the mem- 
orandum on the account was merely intro- 
duced at his solicitation, to show to his 
principals, that he had not misspent their 
funds. You will take also into considera- 
tion the peculiar circumstances in which he 
was placed, and decide for yourselves, 
whether an unfair advantage was not tak- 
«n of them. 

Verdict for the plaintiff. 

NOTE. This is the same case reported in 9 
Cranch [13 U. S.] 39. The cause was orig- 
inally tried by the district judge some years he- 
fore Mr. Justice Story came to the bench [case 
unreported]; and the judgment rendered at that 
trial was reversed by the supreme court, and 
the present was a new trial had under the award 
■of a new trial upon the reversal. 



Case No. 13,723. 

TABER et al. v. UNITED STATES. 

[1 Story, 1; 1 2 Law Rep. 298; Brunner, Col. 
Cas. 523.] 

Circuit Court, D. Massachusetts. Jan. 23, 
1839. 

SntppixG — Public Regulatioss — Foreign Vov- 
A6E — Whale Fishing — Bond to Collector. 

1. The terminus of a voyage determines its 
character; if it he within the limits of foreign 
jurisdiction it is a foreign voyage, and not oth- 
erwise. 

2. A whaling voyage is not a foreign voyage 
within the meaning of the act of 1803, c. 62 
[2 Story's Laws, 883; 2 Stat. 203, c. 9], and a 
bond executed under, but not required by nor in 
accordance with that act is a nullity. 

[Cited in U. S. v. Kimball, Case No. 15,531; 
U. S. V. Reindeer, Id. 16,145; Harrison v. 
Vose, 9 How. (50 .U- S.) 379. The Ante- 
lope, Case No. 484; Frates v. Howland, Id. 
5,066; The Ocean Spray, Id. 10,412; Bur- 
dett V. "Williams, 27 Fed. 117.] 

[Cited in Chai-ter Oak Life Ins. Co. v. Hosmer, 
1 D. C. 302; Simpson v. Story, 145 Mass. 
499, 14 N. E. 641.] 

Writ of error to a judgment of the dis- 
trict court of Massachusetts upon a bond 
given to the collector of New Bedford. The 
original case came before the district court 
upon a statement of facts agreed by the par- 
ties; and the district judge decided, that the 
bond was valid, and the United States en- 
titled to judgment. [Case unreported.] The 
statement of facts was as follows: 

This is an action of debt upon a bond given 
by the defendants [Frederic C. Taber and 
others] to the collector of the customs for 
the district of New Bedford, which is in the 
case, and may be referred to. The defend- 
ants are the master and agent of the ship 
Isabella of Pairhaven, a vessel engaged in 
the whale fishery. At the time of the execu- 
tion of the bond, referred to, the sbip Isabella 
was fitted for a whaling voyage, and the 
master, upon the requisition of the collector, 
in order to obtain his clearance for said voy- 
age, made out and presented to the collector 
the descriptive list of his crew, a certified 
copy of which is in the case, and may be 
referred to. The collector thereupon, know- 
ing that said ship was about to proceed upon 
a voyage in the whale fishery, took the bond, 
upon which this action is founded. The ship 
was a registered vessel, and had' always 
been employed in the whale fishery. The 
said ship being furnished with the papers 
aforesaid as a registered vessel, proceeded 
upon her said voyage on the 2d day of No- 
vember, A. D. 1834, and returned to New 
Bedford on the 30th of August, 1838, with 
a cargo of sperm oil, obtained during said 
voyage. During her absence she was em- 
ployed exclusively in the whale fishery, 
touching at such ports and places only as 
are usual in the prosecution of the fisheries, 
for supplies, and during said voyage was not 
engaged in any foreign trade. 

1 [Reported by William W. Story, Esq.] 
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If upon this state of facts the court sliould 
be of opinion, that the collector was author- 
ized by law to take the bond aforesaid, judg- 
ment is to be entered against tlie defendants 
for the amount of the penalty. If the court 
should be of opinion that the defendants 
were not required by law to execute said 
bond in order to enable said ship to proceed 
upon the voyage aforesaid, judgment is to be 
entered for the defendants. 

Either party may except to the decision of 
the district judge and carry this case to the 
circuit court upon the foregoing statement 
of facts. 

Colby and Clifford, for Defendants. 

John Mills, Distiict Attorney, U. S. 

Colby & Clifford, of New Bedford, for 
plaintiffs in error, argued in substance as 
follows: 

The agreed statement of facts, upon which 
this case was presented, reduces the whole 
matter in controyersy to the single question, 
—What is the true judicial construction of 
the term, "foreign voyage," as it is used in 
the act of 1803, c. 62 [2 Story's Laws, 883; 
2 Stat. 203, e. 9]. 

I. For the plaintiff in error it is contended, 
that this term does not include whaling voy- 
ages, and that this was not the intention of 
congress in framing that act is apparent: 
1st. From the act itself. Vide sections 2, 3, 
where it is described as "from a port in the 
United States to a foreign port," and requir- 
ing a register to be taken out. The reference 
to "wages," in the act, cannot apply to whal- 
ing voyages, as the crew are not paid in 
these voyages at a stipulated sum, but in a 
lay or share of the proceeds, which cannot 
be ascertained till the termination of the voy- 
age. In this respect they are like the ordi- 
nary fishing voyages provided for in other 
acts of congress. 2d. From other statutes 
of the United States, in which the term for- 
eign voyage is used. Thus, in St. 1793, c. 
52 [1 Story's Laws, 285; 1 Stat. 305, e. 8], 
provision is made for the proper papers to be 
furnished to ships engaged in the fisheries. 
They are entirely different from those con- 
templated for ships engaged in the prosecu- 
tion of "foreign voyages." See, also, section 

2 of this act, giving the foim of a license 
for the "whale fishery," and especially sec- 
tion 8, where the term is used in express 
contradistinction to voyages in the whale fish- 
ery. That congress considered them as to- 
tally distinct, and amenable to very different 
regulations, is apparent from the whole 
course of legislation upon this subject. Vide 
Acts 1817, c. 204, § 5 [3 Story's Laws, 1623; 

3 Stat. 351, c. 31]; Acts 1813, e. 184, § 3 [2 
Story's Laws, 1303; 2 Stat. 809, c. 42]. 3d- 
If there is no diversity in the meaning at- 
tached to this term by congress, in the vari- 
ous statutes, it is no longer an open question. 
The collector had no right to demand the 
bond. Vide The Three Brothers [Case No. 



34,009]; The Eliza [Id. 4,346]; Curt. Adm. 
Dig. 470, and cases there cited. 

II. It was the duty of the collector to fur- 
nish this ship when she sailed on her "whal- 
ing voyage," with an enrolment and license, 
and other papers conformable, under the 
act of 1793, c. 52 [1 Story's Laws, 285; 1 
Stat. 305, c. 8]. If he had thus performed 
his duty this bond would not have been re- 
quired or given. See Case of Mutineers of 
BrigTroj',— IT. S.v. Rogers [Case No. 16,189]. 

III. If it was not demandable by the col- 
lector as a statutory bond, the plaintiffs in 
eiTor were not, in the words of the agreed 
statement, "required by law to execute it." 
It cannot be contended successfully, that 
they gave it voluntarily, and that it may be 
enforced as a bond valid at common law. 
For: 1st. They did not give it voluntarily 
in the sense in which this view of it is urged. 
The case finds, that it was exacted by the 
collector before they could obtain a clear- 
ance. 2d. To be good as a common law bond 
it must have resulted in some advantage to 
the obligors, or have been induced by, or 
contained some provisions for, their benefit. 
3d. The only question, upon which the case 
contemplates their liability upon it, is, were 
they "required by law to execute it." In 
Dixon V. U. S. [Id. 3,934], Mr. Chief Justice 
Marshall said: "The collector is a ministerial 
oflicer, whose business is to pursue the stat- 
ute, and if he fails to do so the statute will 
not sanction his act." "The record, as it ap- 
pears in this court, exhibits a bond not de- 
mandable under the statute, and a suit on 
such bond cannot be sustained." Upon the 
strict construction to be given to the statute, 
see Curt. Adm. Dig. 465, and cases there 
cited. 

Dist. Atty. Mills, for the United States^, 
argued 6 contra. 

STORY, Circuit Justice. The act of 1803, 
c. 62 [2 Story's Laws, 883; 2 Stat. 203, c. 9], 
supplementary to an act concerning consuls 
and vice consuls, &c. provides in the first 
section: "That before a cleai-ance be grant- 
ed to any vessel, bound on a foreign voyage, 
the master thereof shall deliver to the col- 
lector of the customs a list, containing the 
names, places of birth, and residence, and a 
description of the persons, who compose his 
ship's company, to which list the oath or 
affirmation of the captain shall be annexed, 
&c. &c. and the said collector shall deliver 
him a certified copy thereof, &e. &c, &e.; and 
the master shall moreover enter into bond, 
with sufficient security, in the sum of four 
hundred dollars, that he shall exhibit the 
aforesaid certified copy to the first boarding 
ofllcei*, at the first port in the United States, 
at which he shall arrive on his return there- 
to, and then and there produce the persons 
named therein to the said boarding ofiicer, 
&c. &c."; with other specific provisions and 
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exceptions, -wliicli it is unnecessary to recite. 
In the present case tlie requisitions of tlie 
act have not been complied witli; and it is 
insisted on behalf of the United States, that 
the bond is forfeited thereby. On the other 
hand, it is insisted on behalf of the plaintiffs 
in error (the original defendants), that the 
bond itself is a mere nullity, and not by 
law required to be given by ships engaged in 
whaling voyages. And the main question, 
tlierefore, is whether a ship engaged exclu- 
sively in a whaling voyage, is within the de- 
scriptive words and sense of the act of 1803, 
^•a vessel bound on a foreign voyage." If 
she is not, then I am of opinion, that no ac- 
tion can be maintained on the present bond, 
ns it seeks to enforce a supposed statute 
duty, and is in the nature of a penalty, and 
has been exacted by the officei-s of the gov- 
erament, under a mistake, as well of their 
duty, as of law, and that the judgment ought 
to be reversed. 

It is clear, that it has been for a long pe- 
riod the practice of the custom house officers 
to lake lists of the crew, and bonds from the 
masters of whaling ships, under the sup- 
posed authority of the act of 1803, c. 62 [2 
Storj^'s Laws, 883; 2 Stat. 203, e. 9]. And 
certainly this practice is entitled to some 
weight in ascertaining the true interpreta- 
tion of the act; although it caunot control 
the true interpretation of it, if the practice 
does not conform to it. And it is not de- 
cisive in a case of this nature, that the mis- 
chiefs to be guarded against and remedied 
by -the act of 1803, are equally as applica- 
ble to whaling voyages, as to voyages to 
foreign ports for the general purposes of 
trade. "Where a penalty, or a provision in 
the nature of a penalty, is to be enforced, the 
general rule is, that the statute is to be con- 
strued strictly; and the language is not to 
be enlai'ged to cover a case standing upon 
similar grounds, if the ordinary interpreta- 
tion of the terms would not reach it. Now, 
the ordinary meaning, which we annex in 
commercial transactions to the words, "a 
vessel bound on a foreign voyage," is, that 
it refers to a voyage to some port or place 
within the tenitory and jurisdiction of some 
foreign sovereign. We do not restrict the 
meaning of the words to voyages carried on 
beyond the actual territorial limits of the 
United States, in contradistinction to voyages 
on our inland waters, or to mere coasting 
navigation in our sounds and rivers. "We 
should not call a voyage from Boston to 
New Orleans a foreign voyage, although a 
great portion of the voyage is out of the 
limits of the United States. In sueli a case 
the terminus of the voyage settles the de- 
scription. On the other hand, we should call 
a voyage from Boston to any one of the 
West India Islands, as for example, to Cuba, 
a foreign voyage, for the very reason, that 
one of the termini of the voyage for the 
pui*poses of the enterprise is within a for- 
eign territory. So, we never speak of a voy- 
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age in the bank and other cod fisheries as a 
foreign voyage, although in such a voyage 
the vessel sometimes may touch at a foreign 
port. Why? Because the ocean is deemed 
the common highway of all nations, and for- 
eign to none. It is in no just sense within 
any foreign jurisdiction. And here, again, 
we are governed in the appellation by the 
descriptive termini of the fishing voyage, 
the pox-t from which the vessel proceeds, 
and to which she is to retui-n. I know no 
difference in this particular in common usage 
between fishing voyages and whaling voy- 
I ages. Whaling voyages are emphatically 
I voyages on the ocean. In short, as a generic 
! expression, "a foreign voyage" means, in 
I the language of trade and commerce, a 
i voyage to some port or place within the ter- 
j ritory of a foreign nation. This is emphat- 
j ically true throughout the provisions of the 
1 duties' collection act of 1799, c. 128 [1 Story's 
i Laws, 573; 1 Stat. 627, e. 22], which still 
constitutes the leading statute to regulate 
j our interfcourse with foreign nations for 
commercial purposes. The words there used 
in regard to foreign importations, are "goods 
brought from a foreign port or place," or a 
vessel arriving "from a foreign port or 
place." Similar descriptive phraseology will 
be found in the act for the government and 
regulation of seamen in the merchant service 
(Act 1700, c. 56 [1 Story's Laws, 102; 1 Stat. 
131, c. 29]), where shipping articles are re- 
quired on voyages of a ship or vessel "bound 
from a port of the United States to any for- 
eign port." On the other hand, in the act 
of 1813, c. 2 [2 Story's Laws, 1315; 3 Stat 
2], regulating shipping articles in the bank 
and other cod fisheries, the words are, "any 
vessel bound from a port of the United States 
to be employed in such fisheries." The nav- 
igation act of 1817, c. 204: [3 Story's Laws, 
1623; 3 Stat 351, c. 31], insists throughout 
upon similar distinctions. 

Passing from these general considerations, 
let us see whether any fixed interpretation 
of a difEerent sort is to be found in the laws 
of the United States. If there be not, then, 
I take it to be clear, upon the established 
rules of interpretation of statutes respecting 
commerce, that the common commercial 
sense of the words is to.be adopted, unless 
there be a distinct controlling sense put upon 
the words by the legislature. The supreme 
court of the United States have uniformly 
acted upon this doctrine. I recollect but 
two instances, in which the phrase, "foreign 
voyage," occui"S in the laws of the United 
States; and two only have been pointed 
out at the argument; and, after such thor- 
ough researches by counsel, I presume none 
other exists. One is in the statute of 1803, 
c. 62 [2 Story's Laws, 883; 2 Stat 203, c. 9], 
now under consideration. The other is in 
the act of 1793, e. 52 [1 Story's Laws, 285; 
1 Stat 305, c. 8], for enrolling and licensing 
ships or vessels to be employed in the coast- 
ing trade and fisheries. This last act is the 
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only one specially directed to tlie whale fish- 
eries, as well as to the cod fisheries. In the 
eighth section it declares, "that if any ship 
or vessel enrolled or licensed as aforesaid 
shall proceed on a foreign voyage without 
first giving up her enrolment and license," 
&e., she shall be liable to seizure and for- 
feiture. Now, here, the words are distinct 
and appropriate, and applied to the very 
subject matter of the whale fisheries. "For- 
eign voyage" is used in contradistinction to 
fishing voyage and whaling voyage, express- 
ing the clear sense of the legislature, that a 
fishing voyage or a whaling voyage is not 
"a foreign voyage." Nearly thirty years ago 
this very question under that act came be- 
fore the court in the case of The Three 
Brothers [Case No. 14,009], and it was then 
decided, that a fishing vessel, which, accord- 
ing to the coiu-se and usage of the fishing 
employment, went to a foreign port, if it 
was not for the purpose of trade there, was 
protected from seizure and forfeiture. In 
short, she was not engaged in a foreign voy- 
age in the sense of the act. 

Here, then, we have a clear expression of 
the legislature on the very point of tlie in- 
terpretation of the words, "foreign voj'age." 
Upon what ground can this court, then, de- 
clare, that a whaling voyage is a foreign 
voyage, when congress have used the words 
in contradistinction thereto, in an act point- 
ed to the very subject of the whole fisher- 
ies? The act proceeds in another section 
(section 21) to provide for a permit to whal- 
ing ships "to touch and trade at any foreign 
port or place," thus making a distinction be- 
tween whaling voyages and trading at for- 
eign ports. The act of 1803, e. 62 [2 Story's 
Laws, 883; 2 Stat. 203, c. 9], contains no 
words expressive of a different or more 
qualified sense. The words of the act are 
perfectly satisfied by understanding them 
in the common commercial sense, to mean a 
voyage to a port or place within the ter- 
ritory of a foreign nation. What is more 
important is, that the remaining sections of 
the act are mainly pointed to acts to be done, 
and to transactions which are to take place, 
in foreign ports, where we have regular sta- 
tioned consuls and commercial agents. It 
would be impracticable, without a violation 
of all the common rules of interpretation, to 
apply the regulations of the second and third 
sections of the act to any whaling voyage, 
or to any voyage except one strictly for the 
purposes of general trade to a foreign port. 
Under such circumstances, the general max- 
im ought to be applied, "noscitur a, sociis." 
We are to interpret the whole act, as having 
relation to the same common objects, and to 
be expressive of the same general relations 
of vessels in the merchant's service in for- 



eign trade. The act of 1813, c. 184 [2 Story's 
Laws, 1303; 2 Stat. S09, c. 42], for the reg- 
ulation of seamen on board of public and 
private vessels of the United States, seems 
conclusively to recognise and establish this 
very construction of the fii'st section of the 
act of 1803, c. 62 [2 Stoi-y's Laws, 883; 2 
Stat. 203, e. 9]. It declares (section 2), "that 
in all cases of private vessels of the United 
States sailing from a port of the United 
States to a foreign port, the list of the crew, 
made as heretofore directed by law, shall be 
examined by the collector for the district, 
from which the vessel shall clear out, and, if 
approved by him, shall be certified accord- 
ingly." The very object of this provision, 
and of the accompanying provisions of the 
act, was to afford protection to American cit- 
izens, whose names were borne on the list. 
This object certainly is equally applicable to 
whaling voyages and to voyages to foreign 
ports. And yet the legislature speaks only 
as to the latter; and thereby plainly shows, 
that the act of 1803 had reference solely to 
merchant vessels engaged in trade and bound 
to foreign ports for the purpose of foreign 
commerce. 

Upon the whole, my judgment is, that a 
whaling voyage is not, in the common com- 
mercial sense of the words, deemed a foreign 
voyage, any more than a voyage in the cod 
or other common fisheries; that the words 
"foreign voyage" are in the common commer- 
cial sense applied to voyages to foreign coun- 
tries, where the main terminus is a foreign 
port, for the purpose of exportation or im- 
poi-tation in the course of trade; and that a 
voyage, which is to be essentially perform- 
ed upon the ocean, from its nature and ob- 
jects, is not deemed foreign to the country. 
I am also of opinion, that this is the sense, 
in which the language has been constantly 
understood by congress in all our public 
acts; and especially, that this is the natural 
and just sense of the language in the act 
of 1803, taking into consideration all the 
pui-poses and provisions within the scope of 
that act. If the question were entirely new, 
I should have no doubt on the point But 
I think, that congress, in the act of 1793, c. 
52 [1 Story's Laws, 285; 1 Stat. 305, c. 8], 
for enrolling and licensing vessels for the 
whale fisheries, have directly established this 
very construction; and that no court of jus- 
tice is at liberty to depart from it. 

My judgment, therefore, is, that the judg- 
ment of the distiict court ought to be re- 
versed. 
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Case 3Sro. 13,733. 

TABOR et al. v. DEXLER et al. 

The "NEW DISCOVERY" LODE v. Tlie 
"LITTLE CHIEF" LODE. 

[9 Morr. Min. Rep. 614; Carp. Min. Code, 71.] 

Circuit Court, D. Colorado. 1878. 

Mines and Mining — Lode Claims — Orb "in 
Place. " 

[Where the mass overlying the ore is mere 
drift, or a loose deposit, the ore is not "in place," 
within the meaning of Rev. St. § 2320, so as to 
give the owners of a claim the right to follow the 
dip within the lines of an adjoining claim.] 

HALLETT, District Judge. This is a 
1)111 for sm injunction by parties owning the 
New Discovery lode, in California mining dis- 
trict, against the owners of an adjoining claim 
called the "Little Chief." It is not alleged 
that the defendants have entered upon or 
into the New Discovery ground, or that they 
have in any way interfered with plaintiffs' 
possession within the limits of the New Dis- 
covery location. The charge is that plain- 
tiffs' lode descends into the Little Chief's 
gi-ound on its dip, and that defendants are 
there mining and exhausting the ore. In 
other words, plaintiffs contend that the top 
of the lode is in their ground, and that they 
have the right to follow upon its downward 
course and through adjoining territoiy. To 
■maintain this position, it Is necessary to 
show that the lode is in place, within the 
meaning of section 2320, Rev. St U. S. And 
this depends upon the position of the ore or 
vein matter in the earth, as whether the in- 
closing mass is fixed and immovable, more 
than upon the character of the ore itself. 
Whether the ore is loose and friable, or very 
hard, if the inclosing waUs are country rock. 
It may be located as a vein or lode. But if 
the ore is on top of the ground, or has no 
other covering than the superficial deposit, 
which is called alluvium, diluvium, drift, or 
debris, it is not a lode or vein within the 
•meaning of the act, which may be followed 
beyond the lines of the location. In this bill 
it is alleged that the overlying material is 
boulders and gravel, which can not be in 
place as required by the act Not much is 
known to the court of the deposits on Fryer 
Hill, but it would seem from the allegations 
in tills bill that they differ materially from 
the Iron mine, which has a hanging wall as 
well as a foot wall. For the decision of this 
motion it is enough to say, that where the 
mass overlying the ore is a mere drift, or a 
loose depcsit, the ore is not "in place," within 
the meaning of the act. Upon principles re- 
centiy explained, a location on such a de- 
posit of ore may be sufficient to hold all that 
lies within the lines; but it can not give a 
right to ore in other territory, although the 
ore body may extend beyond the lines. The, 
motion will be denied. 



Case No. 13,734. 

TAGGART v. STANBERY. 

. , [2 McLean, 543.] i 

Circuit Court, D. Ohio. July Term, 1841. 

Deed— Estoppel — ^Venpob and Purohaseii— De- 
fect IN Title — Power of Attoknbt. 

1. The consideration acknowledged to have 
been received on the face of a deed of convey- 
ance, does not estop the grantor from showing, 
in an action for the purchase money, that the 
consideration has not been paid. 

[Cited in Stansbury v. Taggart, Case No. 13,- 
292.] 

2. So far as regards the effect of the deed, the 
consideration named can not be controverted. 

3. A possession, without claim of title, can af- 
ford, from mere lapse of time, no presumption 
of right 

4. A purchaser who has received a deed, and 
holds under it, can not set up a defect of title, 
to avoid the recovery of the purchase money. 

5. A compromise of an outstanding claim, 
without the consent or knowledge of the grantor, 
can give no eiaim to an offset in an action for 
the consideration money. 

6. The liability of the grantor must depend 
upon the validity of the claim purchased in, and 
not upon the sum paid for it 

7. A power of attorney, which authorizes a 
conveyance to be made in as full and ample a 
manner as the principal could execute, author- 
izes a deed to br. made by the attorney, with 
covenants of general warranty. 

[Cited in Johnson v. Sukeley, Case No. 7,414.] 
[Cited in Schultz v. Griffin, 121 N. Y. 299, 24 
N. E. 480.] 

8. This is especially the case where the deed 
has been accepted, with a full knowledge of the 
power. 

9. Such instruments are to be construed ac- 
cording to the intent of the parties. 

At law. 

Mr. Taylor, for plaintiff. 

Hunter & Stajibery, for defendant 

OPINION OF THE COURT. Henry Gra- 
iam purchased from the plaintiff, through 
his agent Wallace, a certain tract of land, 
for which he promised to pay six hundred 
and nineteen dollars, two hundred and twen- 
ty one dollars of which were paid the 11th 
November, 1831. The defendant, Stanbery, 
purchased Graham's right, and assumed to 
pay the balance of the purchase money. In 
one of his letters to Wallace, as agent of 
the plaintiff, the defendant stated that the 
titie was ' involved by- a claim of Samuel 
Kii'kland, who was in possession of the 
premises, and had been in possession for a 
number of years; and he proposed to pay 
one half the amount due, and take a quit- 
claim deed, or to pay the full amount and 
receive a deed of general warranty. And, 
as it would be difficult to prosecute a suit 
in the name of Taggart, against Kirkland, 
he requested the agent to forward him a 
deed for the land, and proposed to secure the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] ■ 
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payment of the balance of the purchase 
money by a moitgage, or in some other mode. 
The deed, was forwarded, containing the or- 
dinary covenants of warranty. This action 
was brought to recover the residue of the pur- 
chase money assumed by the defendant 
The declai-ation contained the common mon- 
ey counts, and three oounts on the contmct. 
Defendant pleaded nonassumpsit. Some- 
time after the deed was received by the de- 
fendant, he compromised with Kirkland, and 
paid him, for his right, four hundred dol- 
lai'S. Several questions of law were raised 
in the course of the trial, which were de- 
cided against the defendant, and which 
were, more at lai-ge, considered on a motion 
for a new trial. Under the insti-uctions of 
the court, the jury found for the plaintiff the 
above balance, including interest. 

A motion was made for a new trial on 
four grounds: First, because the court ad- 
mitted evidence to show that the considera- 
tion had not been paid, in contradiction of 
the deed; second, because the verdict is 
against evidence; third, because the defend- 
ant was surprized by tlie rejection 'of the 
deposition of Samuel Kirkland; fourth, be- 
cause the letter of attorney to Wallace, by 
Taggart, did not authorize htm to make a 
deed of wan-anty for the land. 

The deed, in the ordinai-y form, states the 
consideiiition money, and acknowledges the 
receipt of it, and, from the payment of the 
same, acquits and discharges the defendant 
and his heirs. And this, it is contended, is 
conclusive evidence of the paj'ment of the 
consideration, and that the plaintiff is es- 
topped from denying the same. The case of 
Baker v. Dewey, 1 Barn. & C. 704, is cited 
to sustain this doctrine. In that case it was 
held that a party, who executes a deed, is 
estopped, in a court of law, from saying that 
the facts stated in it are not true; that, as 
the deed expressly stated the consideration 
for the purchase had been paid, he was pre- 
cluded from saying that any part of it was 
due. And, to the same effect, is the case of 
Rowntree v. Jacob, 2 Taunt 144. The same 
principle is affirmed in Lampon v. Corke, 5 
Bam. & Aid. 606; 1 Greenl. 1. 

In England, it is usual to take a receipt, 
on the back of the deed, for the payment of 
the consideration; but this had no influence 
in the above cases. In one of the cases it is 
said that the receipt, not being under seal, 
is no estoppel, and its truth may be disput- 
ed. There can be no doubt that, so far as 
regards the effect of the deed, the grantor 
is estopped from denying the consideration 
named in it, and which is essential to its 
validity. This would be to deny a fact ad- 
mitted in an instrument of the highest sol- 
emnity. But such is not conceived to be the 
rule, where the payment of the consideration 
becomes a question collateral to the deed. 
A vendor being satisfied with the ability of 
the purchaser, executes a deed, and takes a 
promissory note for the purchase money. 



Now, according to the above decisions, this 
note would be in contradiction of the deed, 
and, therefore, could not be received as evi- 
dence. This would be contrary to the com- 
mon undei-standing and practice of the par- 
ties to the deed. And the correctness of any 
principle of law may well be doubted, which 
is so diametrically opposed to the common 
sense of business men. To give effect to a 
deed, a consideration must be stated or prov- 
ed; but the parties are not bound to state 
the considei-ation paid. It may be more or 
less, but this does not affect the deed. Hav- 
ing a consideration named on its face, at 
law, the grantor can not question the pay- 
ment of the sum named, in any case, to af- 
fect the validity of the deed. In the case 
of Shephard v. Little, 14 Johns. 210, the 
court held, where the consideration of a con- 
veyance is expressed therein, and that it 
Avas paid by the grantee or assignee, parol 
evidence is, notwithstanding, admissible, to 
show that it had not been paid. To the same 
effect are the following cases: Oneale v. 
Lodge, 3 Har. & McH. 433; Jordon v. Coop- 
er, 3 Serg. & R. 564, 570; Wilkinson v. Scott, 
17 Mass. 249; Bowen v. Bell, 20 Johns. 338; 
Pritehai'd v. Brown, 4 X. H. 397; Gully v. 
Grubbs. 1 J. J. Marsh. 388, 390; McGrea v. 
Purmort, 16 Wend. 460; Lingan v. Hender- 
son, 1 Bland, 249; Steele v. Worthingtou, 2 
I-Iam. [2 Ohio] 182; Whitbeek v. Whitbeck, 9 
Cow. 2(jG, 270. 

Under the second ground for a new trial, 
that the verdict was against evidence, the 
defendant insists that the title of the plain- 
tiff was shown to be invalid; that the pos- 
session of Kirkland commenced in 1809, or 
the beginning of the yeai- 1810, and was 
continued up to 1824. The defendant pur- 
chased his right, by virtue of which he en- 
tered In the possession of the land, and has, 
even since, occupied it This possession, it 
is contended, is, of itself, sufficient to bar, 
by lanse of time, the title of the plaintiff. 
And to show that this defence may be set 
up, to an action for the purchase money, the 
case of Carpenter v. Bailey, 17 Wend. 244, 
is cited. In that case the court held, where 
a vendor covenanted to procure from a third 
person, a good and sufficient warranty deed 
of conveyance, for a certain tract of land, to- 
gether with certain water rights and priv- 
ileges appurtenant to the land, particularly 
enumerated in the contract, and to deliver 
the deed by a fixed day to the purchaser, 
who, on receiving the same, had agreed to 
pay part of the consideration money, and to 
receive the residue by bond and mortgage, 
it was held, in an action by the vendor 
against the purchaser, to recover a part of 
the consideration money, that, in reference 
to the peculiar terms of the contract in 
the case, a plea of want of title in the 
grantor was a good and sufficient answer 
to the declaration— in other words, that the 
plaintiff was bound to procure a deed, not 
only corresponding in form with that stip- 
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iilated for, but operative and. effectual, to 
•convey the title. But, in the case of Har- 
rington T. Higgins, reyoi'teti in tlie same 
volume of Wendell, 376, the court held, 
■where, by the terms of a contract for the 
sale of land, the purchase money is to be 
paid by instalments,* and The first instal- 
ment falls due previous to the time limited 
for the execution of the conveyance by the 
vendor, and a suit be brought for the recov- 
«iT of such instalment, want of title in the 
vendor is no bar to the action. 

As the evidence does not show a want of 
title in the plaintiff, it becomes unnecessary 
to decide on the legality of such an offence. 
From the evidence, it does not appear that 
the possession of Kirkland was hostile to the 
plaintiff's title. He may have entered, as 
tenant, under the title of the plaintiff. No 
color of right is shown, except the possession. 
But, if a defect of title in the plaintiff were 
shown, we are of the opinion it could not 
■avail the defendant in this action. From the 
letters of the defendant, it appears that he 
was fully aware of Kii'kland's claim; and, 
indeed, he says that it can not be sustained. 
But, having this knowledge, he expressly 
agreed to accept of a deed of general war- 
ranty, and pay the balance of the purchase 
money. And he did accept the deed, and he 
is now, and has been for many years, in pos- 
fiession of the land, holding under the deed. 
Under such circumstances, it is clear a de- 
fect of title can not be set up to defeat a re- 
covery of a part of the consideration. The 
■defendant can not resist the payment of the 
consideration, while he remains in possession 
of the premises, claiming under the deed of 
the plaintiff. Should he, at any future time, 
be evicted by a paramount title, his remedy 
will be on the covenants of the deed. A cov- 
enant to make a deed must, generalise mean 
more than an instrument duly executed. 
The object of such a contract is substance, 
and not mere form. A deed, therefore, that 
shall give not even a shadow of title, can 
not, except under a very special contract, be 
held to discharge an obligation to make a 
deed. The four hundred dollars paid, or 
agreed to be paid to Kirkland, can not be re- 
•ceived as an offset to the demand of the plain- 
tiff. The compromise with Kn-kland was 
made without the assent or knowledge of the 
plaintiff. Under this compromise, therefore, 
the defendant can raise no charge against the 
plaintiff. It was not for the defendant and 
Kirkland to measure the value of the latter's 
claim to the land, and, by that means, create 
A demand against Taggart And if, in any 
form, the defendant shall be able to estab- 
lish a charge against the plaintiff on this 
ground, it must be by establishing the claim 
of Kirkland, and not by the estimate of its 
value, which has been made. The defendant 
can not complain of surprise, at the rejection 
of Kirkland's deposition. That* deposition 
could only be read by consent, and consent 
«eems not to have been given. Did the pow- 



er of attorney, under which "Wallace exe- 
cuted the deed to the defendant, authorize 
him to make it with a general wan-anty? 
The deed contains the common covenants of 
warranty. The power of attorney authorized 
Wallace to sell and convey the lands of the 
plaintiff in Ohio, in as full and ample a man- 
ner as could be done by himself. It is in- 
sisted that this authority does not extend be- 
yond the power to convey the title of the 
plaintiff, and that the warranty is not bind- 
ing on him. 

It is a principle no where conti-overted, 
that, if an agent exceed his authority, he 
does not bind his principal. In the case of 
Nixon V. Hyserott, 5 Johns. 58, a "case relied 
on by the defendant, the court held that a 
power to sell does not, itself, convey, a pow- 
er to warrant the title. So, where the agent 
was specially authorized to sell a ship, in the 
same manner that the principals might have 
sold her, they were held not to be bound by 
the representations of the agent, that the 
ship was registered, when, in fact, it was a 
coasting vessel. Gibson v. Colt, 7 Johns. 390. 
In the case of Nixon v. Hyserott, the attor- 
ney was authorized "to execute, &c., such 
conveyances and assurances in the law, &c., 
as should, or might be needful or necessary, 
according to the judgment of said attorney." 
Th6 conveyance, executed under this power, 
contained covenants of seizin, warranty, &c., 
and the court held that a conveyance or as- 
surance is good and perfect, without either 
warranty or personal covenants; and, there- 
fore, they are not necessarily implied in a 
covenant to' convey. Between that case, and 
the one under consideration, a distinction 
may be drawn; but doubts are entertained, 
whether that ease is sustainable on principle 
or authority. There was not merely an au- 
thority given to convey, but to make such 
convej'ances and assurances as might be 
needful or necessary, in the judgment of the 
attorney. Now, here was a reference to the 
judgment of the attorney, as to the nature of 
the conveyance to be executed; and a bona 
fide exercise of his judgment, in this respect, 
should have been held to bind the principal. 
That such was the intention of the power, as 
understood by all the 'parties, can scarcely 
be doubted. If such were not the case, why 
was the discretion of the attorney referred to 
in the power? It may well be supposed that 
he could not have sold the land for the price 
received, had he agreed to execute only a 
general release, or deed of quitclaim. Sug- 
den on Powers, 459, lays down the rule that, 
"in considering the extent of a power, the 
intention of the parties must be the guide. 
Thus, on one hand, a power limited in terms, 
has, in favor of the intention, been deemed 
a general power; whilst, on the other hand, 
a general power, in terms, has been cut down 
to a particular purpose." The creation, exe- 
cution and destruction of powers, depend, on 
the substantial intention and pui*pose of the 
parties. Bristow v. Warde, 2 Ves. Jr. 337; 
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TalLot V. Tipper, Skin. 427; Mildmay's Case, 
1 Coke, 17oa; LoDg v. Long, 5 Ves. MS. In 
tlie case of Wilson v. Troup, 2 Cow. 195, in 
tlie court of errors, a power of attorney from 
Wilson to Faulkner, authorized liim to re- 
ceive a deed from Williamson, for the land 
purchased, and to sign, seal, deliver, and ac- 
knowledge to the said Williamson, a mort- 
gage, or mortgages of said land, together 
with a bond, or bonds, for the consideration 
money, and to do and perform all things 
necessary and lawful to the obtaining a title 
to the said land, and securing the considera- 
tion money therefor to the said Williamson. 
A mortgage was executed by the attorney, 
which gave a power to the mortgagee to sell, 
on default of payment; and. under this au- 
thority, the pi*emises were sold. 

It was contended that the power to sell 
was not a necessary part of the mortgage, 
and that the attorney, by inserting it, ex- 
ceeded his powers. And the case of Nixon v. 
Hyserott, was cited as sustaining this ground. 
With great plausibility, it was argued that 
the power to sell was no part of a mortgage, 
at common law, and that it was wholly un- 
neeessai-y to the validity of the instrument. 
In assigning his reasons for the decree. Chan- 
cellor Kent says: "A power to mortgage, is 
a power to give the same security, under that 
name, in as full and effectual a manner as 
the party himself, who created the power, 
could give. The letter of attorney was gen- 
eral in its terms; it was to give 'a mort- 
gage,' and *to do and perform all things nec- 
essary and lawful for securing the considera- 
tion money.' If the power to sell was usu- 
ally inserted in a mortgage, as ail ordinary 
and lawful part of it, under his general pow- 
er to mo'rtgage, the attorney could do what 
was necessary and lawful. Every thing in- 
cident to a mortgage, which Wilson himself 
could do, in and by the act of giving a mort- 
gage, Faulkner could do, under the power." 
In his opinion. Justice Woodworth says: 
"Faulkner must have understood the con- 
tract, as requiring a mortgage in the usual 
form. It w^ould be a violation of the pre- 
sumed intent of the parties to construe it 
otherwise." And the court were unanimous- 
ly of the opinion that the power authorized 
the execution of the mortgage. 

In 2 H. Bl. 618, it is said that an authoi'ity 
is to be so construed, as to include all neces- 
sary or usual means of executing it with ef- 
fect. An agent employed to get a bill dis- 
counted may, unless expressly restricted, in- 
dorse it in the name of his employer, so as 
to bind him by that indorsement. Fenn v, 
Harrison, 3 Term R. 757; 4 Term E. 177. A 
servant intrusted to sell a horse may war- 
rant, unless forbidden. 5 Esp. 75. And it is 
not necessary for the party, insisting on the 
warranty, to show that he had any special 
authority for the purpose. Alexander v. Gib- 



son, 2 Camp. 555; Rinquist v. Ditchell, Id. 
556, note; 3 Esp. N. P. 64. In Liefe v. Salt- 
ingstone, 1 Mod. 189; 1 Freem. 149, 163, 176, 
S. C, the testator devised his farm to his 
wife, for her natural life, and, by her, to be 
disposed of to such of his children as she 
should think fit. She conveyed the estate to 
her son, in fee, and the power was held well 
executed, even at law. "The principle of the 
case was, that where the devisor gives to an- 
other a power to dispose, he gives to that 
person the same power that he, himself, had 
to dispose." If a tenant, for life, has power 
to grant leases, "requiring the best improved 
rents," he may cause to be inserted, in the 
leases, the usual covenants for payment of 
the rents, and a clause of re-entry, upon non- 
payment, though the power be silent as to 
any covenants of that kind. These incidental 
provisions are considered as implied in the 
power of leasing. Jones v. Verney, Willes 
169; Taylor v. Horde, 1 Burrows, 60. In 
Long V. Long, 5 Ves. 445, it was held that a 
power to charge an estate with the payment 
of moneys for the benefit of the children, as 
he should think fit, would authorize a dispo- 
sition of the estate itself. 

The power under consideration authorized 
Wallace to sell and convey his lands, in Ohio, 
in as full and ample a manner as he could 
do himself. Now, does not this authorize the 
attorney to convey, with warranty? This is 
the ordinary form of conveyance in this coun- 
try. And the grantor does not object to this 
execution of the power, but the grantee. 
And the grantee accepted the deed, being 
satisfied with its covenants, and with the 
power of the agent to make it. It is unnec- 
essary to inquire whether the power of at- 
torney was before the defendant, when he 
accepted of the deed. He had a right to in- 
spect it, and, having taken the deed, he must 
be presumed to have been satisfied with the 
power. And we can entertain no doubt that 
the covenants of warranty, in the deed, bind 
the grantor. The power of the agent was .am- 
ple—it was general— to sell and convey his 
lands in Ohio. He was authorized to convey 
them, in as full and ample a manner as Tag- 
gart could himself convey them. Did not all 
the parties understand this power, as author- 
izing a conveyance, with wan-anty, in pm'- 
suanee of the general practice of the coun- 
try? We think that the instrument, looking 
at the circumstances under which it was 
given, and the objects designed to be accom- 
plished by it, is susceptible of no other con- 
struction. The motion for a new trial is 
oveiTuled. 

[NOTE. A bill in equity was subsequently 
filed by the defendant in this action, in which 
he asks that certain incumbrances paid off by 
him on the tract of land purchased from Tag- 
gart be set off against a judgment for the pur- 
chase money. The injunction was dissolved 
and the bill dismissed. Case No. 13,292.] 
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Case Wo. 13,7S5. 

In re TAGGERT. 

[16 N. B. R. 351.] 1 

District Court, N. D, New York. Aug. 21, 1877. 

Bakkkdptoi-— Discharge— Pkoportion of Debts 
TO Assets— Ajiodmts Paid to Lien Creditor. 

1. Payments to judgment creditors who have 
secured their liens by execution levies are not 
to be deducted from the gross amount realized 
by tiie assignee before ascertaining whether 
there is the requisite per cent, of assets to entitle 
a voluntary bankrupt to a discharge. 

2. The term assets includes all property of 
every kind and nature, chargeable with the 
debts of the bankrupt, that come into the hands 
of and under the control of the assignee; and 
the value thereof is not io be considered a less 
sum than that actually realized out of said prop- 
erty, and received by the assignee for it. 

By CHARLES N. BIXBY, Register: 
George H. Taggert, the bankrupt, has peti- 
tioned for his discharge, and none of his 
creditors appeared in opposition thereto, up- 
on the day to show cause, January 30, 1877. 
The number of creditors who proved and 
filed debts against the estate of the said 
bankrupt, and who were duly notified by 
the clerk of the hearing on said 30th day of 
January, 1877, was eighteen; though, prior 
to the dividend, in said matter, one other 
creditor duly proved and filed his debt, in 
the sum of two hundred and ninety-four 
dollars and eighty-six cents, and the com- 
putation here made includes said debt and 
creditor. The bankrupt resides in the town 
of Lawrence, in St. Lawrence county, in 
the Northern district of New York. No as- 
sent of creditors to the discharge of the 
said bankrupt had been filed herein, on said 
day to show cause. Since that time, the as- 
sent of three of said eighteen creditors has 
been filed with the register, which three 
creditors represent, in value, one-third of 
the indebtedness of the said bankrupt, but 
not one-fourth in number of his creditors; 
and the right of the said bankrupt to re- 
ceive his certificate of discharge depends 
upon whether there is a sufficiency of assets 
to entitle him to such certificate. The whole 
sum of money actually received by the as- 
signee herein was the sum of four thousand 
two hundred and forty-three dollars and 
eighty-seven cents; and the total amount of 
debts proved amounted, on the 21st day of 
December, 1876, the day of adjudication, to 
the sum of six thousand nine hundred and 
thirty dollars and twenty-five cents, thirty 
per cent, of which is two thousand and sev- 
enty-nine dollars and seven cents. The as- 
signee herein paid out the said four thou- 
sand two hundred and forty-three dollars 
and eighty-seven cents so received by him 
as aforesaid, in the manner following: 

1 [Reprinted by permission.] 



Upon order of the court herein, to 
satisfy and pay the debts of certain 
judgment creditors, who had sued 
the said bankrupt, perfected judg- 
ment, issued executions, and levied 
upon his personal property before 
the petition in banlaruptcy herein 
was filed $2,737 39 

His commissions and disbursements 
were 606 74 

He paid to the said nineteen creditors 
upon a dividend of §0.12972-1- 899 74 

Making the said $4,243 87 

That there was a sufficiency of assets to 
entitle him to a discharge— the requisite 
thirty per cent.— there can be no doubt, if, 
in the computation to ascertain what the 
per cent, of assets was, we are to treat and 
consider all the moneys realized out of the 
property of the said bankruptcy estate, real 
and personal, and received by the assignee, 
as assets. Thirty per cent, of the debts 
proved, and thirty per cent, of the debts, 
costs, etc., paid by the assignee, upon order 
of the court, as above stated, amounts to 
two thousand nine hundred dollars and 
twenty-eight cents, which is one thousand 
three hundred and forty-two dollars and 
eighty-nine cents less than the sum actually 
realized out of the said estate, and received 
by the assignee. Had the judgment cred- 
itors not been more diligent in collecting 
and securing their debts than the other 
creditors, but, instead, had proved their 
debts as the other creditors did, and the en- 
tire receipts of the assignee, less his comrr 
missions and disbursements, been distrib- 
uted and paid to all the creditors pro rata, 
they would have, each and all, actually re- 
ceived and been paid a dividend of over 
thirty-eight per cent. The entire indebted- 
ness was nine thousand six hundred and 
sixty-seven dollars and sixty-four cents, and 
the assets actually received by the assignee 
amount to forty-three per cent., and over, 
of such indebtedness. 

As the law now is, by virtue of divers 
decisions of the courts, the levies made up- 
on the property of the bankrupt, by the 
proper officer, by virtue of executions, duly 
issued, were no doubt liens upon his es- 
tate, and therefore the debts of said judg- 
ment creditors become secured debts; and 
the question here arises, should the secured 
debts be paid, and the amount of the pay- 
ment thereof be deducted from the gross 
amount received by the assignee, before the 
amount of assets to be compared with the 
thirty per cent, of the indebtedness proved 
can be ascertained? I find no decision in 
point, upon the question made, since the 
amendment of the bankrupt act of June 22, 
1874 [18 Stat. 178]; but there are several 
cases reported prior to that date, when the 
law was that the assets of the bankrupt 
must be equal to fifty per cent., instead of 
thirty per cent., as the law now is. In re 
Kahley [Case No. 7,594], defines or explains 
the term "assets," not to express the "net 
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balance to be divided among the creditors, 
but to mean the entire estate of the bank- 
rupt irrespective of the use to which it may 
be appropriated by the court." In re "Van 
Riper [Id. 16,874], "held, that the word 'as- 
sets' must be considered to mean money re- 
ceived by the assignee;" and in this case 
there was an insufficiency of assets to grant 
a discharge because the assignee did not 
realize out of and receive for the property 
of the bankruptcy estate the sufficient 
amount. In re Vinton [Id. 16,951], is an au- 
thority much at variance with the above 
two eases cited; but the doctrine there laid 
down would do injustice to the bankrupt, 
Taggert, in this case, and in my opinion does 
not accord with the spirit and intent of the 
bankrupt act [of 1867 (14 Stat. 517)], and its 
several amendments. In re Lincoln [Case 
No. 8,353], seems to be a case more analo- 
gous to the present one of Taggert, bank- 
rupt, than any that I have found. In this 
ease, the total amount realized out of the 
bankruptcy estate was not a sum ectual to 
the requisite fifty per cent.; but, upon the 
hearing, upon the order of reference before 
the register in charge, proof of the value of 
the propertj^ of the said bankrupts, at the 
time of their failure, was made, showing 
that the value thereof then was more than 
the requisite per cent,; and the opinion of 
the register, as expressed in this case, was 
that when the bankrupt had acted in good 
faith, and performed his duty under the 
bankrupt law, that he should have his cer- 
tificate of discharge, if, at the time he filed 
his petition in bankruptcy, he was possess- 
ed of property fairly worth the requisite per 
cent, of his indebtedness upon which he was 
liable as principal debtor; and in this ease 
the property sold for, and much less was 
realized from its sale, than the requisite 
per cent. 

The law of 1874 relating to the question 
under consideration reads as follows: "And 
in case of voluntary bankruptcy, no dis- 
charge shall be granted to a debtor whose 
assets shall not be equal to thirty per 
centum of the demands proved against his 
estate, upon which he shall be liable as 
principal debtor, without the assent of at 
least one-fourth of his creditors in number, 
and one-third in value." I do not think that 
the term "assets" in the law of 1874, has a 
different or other meaning than it had at 
the time the decisions cited were made; and 
in my opinion, to give it a practical and 
common-sense definition. It means all the 
property, of every name, kind and nature, 
chargeable with the debts of the bankrupt, 
that come into the hands of, and under the 
control of the assignee in bankruptcy, by 
reason of the said property having ever 
been owned by, and in the possession of the 
said bankrupt: and the value thereof, or the 
amount thereof, ought to be considered a 
sum not less than the sum actually realized 
out of said property, and received by the 



assignee for it. And, in the course of events, 
after the filing of the petition in bankrupt- 
cy, many things might occur to detexiorate 
the value of the property, or destroy it, be- 
fore it could be converted into money, so 
that the spirit and intent of the banknipt 
act, as amended, would not be earned out; 
and great injustice might be done to the 
bankinipt, if the amount of assets be con- 
fined to and estimated to be the sum actual- 
ly realized and received, as the case above 
cited (In re Lincoln) plainly illustrates. In 
the ease of Taggert, bankrupt, before me, 
to estimate the amount of his assets to be 
the amount of money actually realized and 
received by the assignee for the property 
which came into his hands as such assignee, 
would, in my opinion, be but simple justice 
to the bankrupt, there being no evidence 
that the said property was worth any more. 
Upon the consideration of the interpreta- 
tion of the meaning of the term "assets," 
in the bankrupt act, as explained and de- 
fined in the cases cited; and the further con- 
sideration that the amount of moneys real- 
ized out of the property which came into 
the hands of the assignee, as such, and ac- 
tually realized by him, was more than thirty 
per cent, of his entire indebtedness, which 
was proved and paid upon the orders of the 
court, as above stated; and also the further 
consideration that the bankrupt has, for 
aught that I know, acted in good faith, and 
performed his duty under the act, and its 
amendments. I am of the opinion that he 
should have his certificate of discharge. 
And therefore I make the accompanying 
certificate of conformity, and recommend 
that George H. Taggert, the said bankrupt, 
be discharged as the law provides. 

WALLACE. District Judge, granted a dis- 
charge on the 18th of September, 1877, but 
wrote no opinion. 
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Case No. 13,7S6. 

TAIT et al. v. NEW YORK LIFE INS. CO. 

[1 Flip. 288; 19 Int. Rev. Rec. 14; 2 Ins. Law 
J. 863; 4 Bigelow, Ins. Cas. 479.] i ^ 

Circuit Court, W. D. Tennessee. Dec. 10, 1873. 

IssDRANCE— Life — Poljcv — Fohfeituue— Coxm- 

TIOXS PitECEDEMT. 

1. A policy of insurance, which indemnifies a 
public enemy against loss in time of war, is un- 
lawful; and where entered into before hostili- 
ties, is abrogated when they occur. The rela- 



1 [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission. 19 Int. Rev. 
Rec. 14, 2 Ins, Law J. 863, and 4 Bigelow, Ins. 
Cas. 479, contain only partial reports.] 
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tions it establishes are illegal bet\yeen belliger- 
ents. 
[Cited in Bird v. Pennsylvania Miit. Ins. Co., 
Case No. 1,430.] 

2. Where a life policy provides that it shall 
be void npon the nonpayment of premiums with- 
in the time prescribed, snch payment is a condi- 
tion precedent; time is of the essence of the con- 
tract, and there can be no recovery if punctual 
payment is omitted. 

[Cited in Anderson v. St. Louis Mut. Life Ins. 
Co., Case No. 362,] 

3. Where the performance of a condition pre- 
cedent becomes unlawful, or by the act of God, 
impossible, this will not authorize a recovery up- 
on the contract without performance. Such case 
distinguished from those in which subsequent 
impossibility and illegality are relied upon as a 
defense. 

4. A contract of insurance, the continuance of 
which depends upon the election and acts of the 
insured, is not like a debt, the obligation of 
which is absolute, and which is suspended only 
by war. 

5. The relations between the members of a 
corporation foi mutual insurance present all the 
evils,, and are dissolved by war for the same 
reasons as those between ordinary copartners. 

6. The reasons for the dissolution of execu- 
tory contracts by war are not alone that such 
contracts involve intercommunion across the 
hostile lines, or that they relate to property lia- 
ble to capture; but more especially because their 
execution increases the resources of the enemy. 

7. A court of equity has no authority to decree 
the specific performance of an agreement in fa- 
vor of a party who has failed to perform a con- 
dition which is of the essence of the contract, 
although prevented by its becoming subsequently 
illegal or impossible by act of God. 

8. A court of equity will not relieve a party 
from the effect of omitting to perform an act, 
although the omission was caused by subsequent 
illegality or impossibility arising from the act of 
God, where such act was merely optional, and 
the other party had no right to enforce its per- 
formance. 

9. The agency of one representing an insur- 
ance company, authorized to receive premiums 
and renew policies, becomes unlawful when the 
insured and insurer become public enemies. 

The plaintiffs in this case [W. E. Tait and 
others] are the legal representatives of Dr. 
Samuel Bond, who died August 8th, 1862. 
The facts upon which the principal questions 
of law in this case rest, are as follows: Dr. 
Bond, in his lifetime, viz.: on October 17th, 
1854, procured a policy of insurance upon his 
life for the sum of §5,000, from the defendants, 
the New York Life Insurance Company, then 
and now a coiTJOi-ation for mutual insurance, 
organized and doing business under the laws 
of the state of New York, and having its 
home office in the city of New York. Dr. 
Bond then was, and continued until his death, 
a resident of the state of Tennessee. The 
policy was issued, in the usual manner from 
the home office of the company in New York, 
the application being made and the policy be- 
ing transmitted through their then local agent 
I, B. Kirtland at Llemphis, Tennessee. By 
the terms of the policy the insured was to pay 
an annual premium of $224.50 on the 17th 
day of October in each year during the con- 
tinuance of the policy; and upon his com- 



pliance therewith the defendants were at his 
death to pay to his representatives the 
amount of the policy. Amongst other things 
the policy also provided, that in case the in- 
sured "shall not pay the said premiums on or 
before the several days hereinbefore men- 
tioned for the payment thereof, then, and in 
every such case, the said company shall not be 
liable for the payment of the sum insured or 
any part thereof, and this policy shall cease 
and determine." The annual premiums were 
duly paid at matm-ity by the deceased to the 
local agent at Memphis, up to and including 
the year 1860; the last payment being made 
in October of that year. Kirtland continued 
to act as the agent of the company at that 
point until sometime in July or August, of the 
year 1861, when all intercomrse between the 
people of the state of Tennessee and those of 
the loyal states was cut oflE by the breaking^ 
out of actual hostilities; whereupon he "ceased 
to act further as such agent; and has never 
since acted in that capacity. On or before 
the 17th of October, 1861, a tender of the 
premium due, in that year was made, on be- 
half of the insured, to the former agent, Kirt- 
land; which tender was refused. Kirtland 
then had no receipts for the said premium, 
signed by the home officers of the company^ 
in his possession. The officers of the com- 
pany had no knowledge of the tender until 
after the death of Dr. Bond, nor did they 
ever communicate with Kirtland in reference 
to the same. The powers and duties of the 
agent sufficiently appear in the opinion of the 
court. This suit was brought in October, 
1869, to recover the amount of the insurance^ 
less the unpaid premiums. 

Humes & Boston, for plaintiffs. 
Randolph, Etammond & Jordan, for defend- 
ant. 

EMMONS, Circuit Judge. This is an ac- 
tion upon a policy of life insurance. The 
policy was issued some years before the war, 
and the premiums paid to 1861, when the 
agency at Memphis ceased in consequence of 
the war, A tender was aftei-wards made in 
due time to the former agent, of all sums due 
before the death, which was in that year. 
The conti'act contains the following clause: 
"It is the true intent and meaning hereof that 
if the insured shall not pay the said premiums 
on or before the said days, together," etc, 
this policy "shall cease and determine." 
Across the face of the first and all other re- 
ceipts taken by the assured for the premiums 
paid, is printed conspicuously, in large type of 
italics and capitals and in red ink, the follow- 
ing: "Premiums not paid when due accord- 
ing to the terms of the policy, annuls the 
same, but it may be renewed at the home of- 
fice within a reasonable time, upon satisfac- 
tory evidence of good health being furnished." 
The acts by which alone the policy can be con- 
tinued in life, involve not only the exercise of 
continuous active duties on the part of agents. 
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but constant intercommunion across the hos- 
tile lines. Every receipt, in unambiguous 
terms, tells the insured no payment is good 
unless the party who claims the right to ac- 
cept it holds an authenticated form, signed by 
the president, vice-president or actuary, which 
necessarily must be transmitted from the home 
office to the local agent from time to time as 
it is required. There is no general power to 
receive premiums without this special war- 
rant, issued in each instance. The object of 
this precaution is manifest: it is so neces- 
sary to the prosecution of the scheme, and is 
so dependent upon regular communications 
between the agent and the chief officers, that 
when the latter are inteirupted it necessarily 
follows that the payments, without an altera- 
of the contract, cannot be made. A life in- 
surance agent who should not make his pe- 
riodical returns and remittances would be an 
anomaly. Should a corporation fraudulently 
or negligently omit to forward the annual re- 
ceipt in violation of duty under the policy, or 
by its wrong in any manner prevent perforih- 
ance on the pai-t of the insured, different 
principles would apply, and a recovery at law 
or in equity according to circumstances be 
given. 

The only argument submitted by the learned 
counsel for the plaintiffs consists in the cita- 
tion of the following four cases: Manhattan 
Life Ins. Co. v. "Warwick, 20 Grat 614; Ham- 
ilton V. Mutual Life Ins. Co. [Case No. 5,986]; 
Sands v. New York Life Ins. Co., 59 Barb. 
556; and New York Life Ins. Co. v. Clopton, 7 
Bush, 179, and a dictum in Robinson v. Inter- 
national Life Assur. Soc, 42 N. Y. 54, which 
expresses a doubt as to the entire clearness of 
the position that war abrogated the agency. 
Since the rendition of our judgment, but be- 
fore the preparation of this opinion, two other 
decisions, by an influential tribunal, have 
been added to the list of those which oppose 
our own. Cohen v. New Yoric Mut. Life Ins. 
Co., 50 N. Y. 610, and Sands v. New York 
Life Ins. Co., Id. 626. These decisions, if ac- 
quiesced In, would, each for quite varying rea- 
sons, entitle the plaintifi5 to judgment. But 
for them we should have deemed the question 
whether an insurance company, created and 
protected by the government, located in and 
drawing its funds from the loyal region, could 
continue a policy upon life for the benefit of 
an enemy as unworthy of argument. We 
should have confidently held that a state of 
belligerency dissolved the contract. 

That these judgments are at war with the 
universally received opinion before their pro- 
nunciation, we think clear. Another case, 
however, upon a kindred subject (Kershaw v. 
Kelsey, 100 Mass. 561), by a court of excep- 
tional learning and repute, quite as much at 
variance with received opinions, shows there ( 
is a pretty common disposition to refuse the 
application of old and familiar docti-ines to the 
exigencies of our late contest- But we find 
in our supreme court no indication of a dispo- 
sition to relax that portion of the laws of war 



which affects the contracts and business rela- 
tions of belligerents. Believing there is no 
judicial authority anywhere, to so far modify 
the law as to preserve in force this contract, 
we hold it was abrogated the moment the in- 
sured and insurer became public enemies. 

The counter-judgments vary greatly in the 
grounds on which they pi'oceed. Without re- 
ferring each reason to the decision which as- 
serts it, the leading ones are generally as 
follows: They are here stated that the occa- 
sion for much of our own discussion, which 
might otherwise seem unnecessaiy, may be 
perceived. It is said that contracts and busi- 
ness relations between enemies are lawful so 
long as actual personal intercourse, between 
persons in the different territories, is not 
necessary; and consequently, a business al- 
ready commenced under an agent, may be 
continued if he makes no remittances or 
communications to his principal. The con- 
tinuance of a life policy and the agency is 
thus supported. Some of them, overlooking 
the palpable difference between the duties of 
an insurance agent and of one to receive a 
debt, and between the latter and this pe- 
culiar contract, requiring for its continued 
vitality so much affirmative action, continue 
both upon the same principle. It is said that 
all the cases and elementai-y books hereto- 
fore announcing the broad doctrine that an 
insurance of enemy's property is void, and 
that war abrogates those entered into be- 
fore it, refer solely to insurances upon mari- 
time commerce, where the subject was not 
only liable to capture, Tjut employed in un- 
lawful trade and intercourse between the 
hostile countries, and the insurance void 
therefore, and not upon the ground that it 
was opposed to public policy to guaranty 
against the loss of enemy's property general- 
ly, but only where it was so employed, and 
where it was, by the general laws of war, 
subject to confiscation. That houses, inland- 
stoi-ed goods, and the lives of non-combat- 
ants did not come within the reason of the 
rule, and might be lawfully insured through 
resident agents, and belligerency did not in 
such cases terminate existing policies. Some 
of iThem take the broad ground that the 
punctual payment of the premium is not a 
condition precedent Others, conceding that 
it is so, decide that payment is excused on 
account of the illegality or the impossibility 
of performance. Two of them maintain the 
extraordinary position that the revocation of 
an agent's power after he becomes a public 
enemy is a fraud by the loyal company, and 
estops it to deny the reception of the pre- 
miums. And finally, it is ruled that a court 
of equity will relieve the insured from the 
duty of performance, upon the ground that 
the accidents of the war constitute an ex- 
cuse for nonperformance. These do not ex- 
haust the grounds, but they are the more 
pi'ominent ones. 

The principle that contracts, the continued 
execution of which during belligerency is op- 
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posed to national policy, are abrogated by 
war, is iiniversally conceded. "With the sin- 
gle exception of Kershaw v. Kelsey, all ad- 
mit also, that such policy would be violated 
by the making or continued execution of any 
contract which directly increased the mate- 
rial prosperity and power of the enemy. Dif- 
ferences of opinion only exist in reference to 
the application of this rule to policies of in- 
surance upon the life of a public enemy. 
Authors and cases which discuss the general 
rule will be referred to, therefore, only for 
the reasons by which they support it, and 
the circumstances to which they have ap- 
plied it We think it will appear that the 
policy before us is abrogated by the rule; 
and that the distinctions relied upon are 
wholly excluded by the reasons upon which 
It rests. There are two main propositions 
upon which the controversy turns: 1st— Is 
the continued execution of a life policy in- 
consistent with political interest? 2d— Is the 
payment of the premium during war a condi- 
tion precedent to recovery? These two ques- 
tions are all that are material to this deci- 
sion. 

The general rule is, that all contracts and 
intercourse of every description are prohibit- 
ed during war; and that those agreements, 
the execution of which increases the power 
of the enemy, are wholly annulled, and the 
parties reciprocally discharged from their 
performance. This generality would include 
the contract before us. But exceptions have 
been created to its application, and within 
these it is contended this case comes. 

Relying upon Denniston v. Imbrie [Case 
No. 3,802] and Ward v. Smith, 7 Wall. [74 
U. S.] 447, it is said that debts are suspend- 
ed, not discharged; and that this is but a 
debt. The distinction between the two is 
obvious. Where the consideration has been 
received and the obligation to pay is com- 
plete, no new act or volition, and no continu- 
ing business activity is necessary. By sus- 
pending all these the debt, without national 
injury, remains. Tinder apolicy of insurance, 
when carried out according to the very in- 
tention of the parties, and in the only mode 
compatible with the financial scheme upon 
which it depends, the most continuous and 
intimate business relations and intercourse 
are indispensable. No local agent ever is, or 
in common prudence can be, trusted for 
years to receive payments without remit- 
tance. Such is their number and widespread 
localities, that it has been found absolutely 
necessaiy to evidence their authority of re- 
ceiving payment by periodical transmission 
of authenticated vouchers. These are never 
sent unless the home office has received full 
reports of the agent's doings and a satisfac- 
tory accounting for all the premiums before 
then payable. When a premium is tendered 
in due time, if any violation of the terms of 
the policy by the insured has become Isnown 
to the agent, it is his duty to decline receiv- 
ing the premium, report the circumstances 



to the home office and await instructions. 
And when a death occurs the important 
duty devolves upon the agent of receiving 
and transmitting to the home office the 
proofs required to show that the terms of 
the policy have been complied with by the 
deceased, and that his death did not result 
from any of the numerous causes excepted 
from guaranty by the policy. And although 
the agent has nominally no authority to al- 
low or disallow a claim, he is, in fact, al- 
ways relied upon to detect and report any 
suspicious circumstances which may exist in 
reference to the death or the character of the 
proofs, so that, to a very great extent, it 
rests with him to determine whether the 
claim shall in any case be contested. It is 
simply monstrous to suppose that the loyal 
members of this great scheme are compelled 
by law to confide this delicate function to a 
public enemy, who is to exercise it in favor 
of his fellows in rebellion. The rule would 
be as unjust as its exercise would be illegal. 
These forms and diities are well understood 
by the parties, and constitute a part of the 
contract between them, and are intended to 
be specifically and exactly performed. They 
cannot be so performed without much inter- 
communion across the lines. To dispense 
with them is to change the whole nature of 
the scheme, and involves an unprecedented 
and wholly unwarrantable interference with 
the substantial terms of the agreement. 

We have no great motive for combating 
the doctrine which some of these cases 
hold, that it is from enlightened Christian 
principle that in modem times debts are 
not confiscated. We shall, however, better 
■appreciate the rule we are considering, and 
shall- apprehend its true spirit, if we under- 
stand that from its inception it has always 
been aimed solely at the destruction of the 
enemy and the protection of the home gov- 
ernment. When debts are held to be sus- 
pended only, it is as purely a political and 
mercenary policy as that which forbids the 
continued performance of an executory con- 
tract. It is in the interest of home com- 
merce after peace. It is the same motive 
which leads a nation, when the subjects of 
a hostile government own portions of its 
funded debt, to suspend the debt, and even 
pay the interest upon it tiU the return of 
peace. A nation draws but little upon the 
New Testamefit when its statesmen omit a 
policy which would destroy its credit with 
all the nations of the earth. It could not 
borrow a dollar from the subjects of neutral 
countries after it had confiscated the prop- 
erty of its temporary enemies in its public 
funds. Commerce would be impossible, if 
upon each occurrence of war, private debts 
were confiscated. A more suicidal policy 
could hardly be pursued. These are limita- 
tions upon every nation's power of injury, 
which have sprung, not from the pulpit, but 
from the workshop and the counting-house. 
While nations still recognize as lawful inci- 
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dents of wai* the bombai-dment of cities, and 
the reducing of its women and children to 
distress, and the takiuj? of human life, it 
seems almost whimsical and grotesque to 
attribute the protection of bills and bonds 
to Christian principle. They ai-e, neverthe- 
less, in fact spared; and whatever may be 
the motive, the CLuestion equally remains, 
whether the limitation which exempts them 
is applicable to the exigencies of "this- record. 
Do the latter present a case analogous to a 
complete existing debt? Or do they consti- 
tute an exeeutoii'' contract, the continued 
perfoi-mance of which, during war, has so 
frequently been declared unlawful? Like 
injuries, in some degree, undeniably exist 
in instances where the law spares the rela- 
tion, as in those where it annuls it; and 
some of the benefits secured in exigencies 
where the rule has been applied, would un- 
doubtedly be secured in others by extending 
it. We cannot now, nor has it ever been 
attempted, establish a principle, the reason 
of which will, in evei-y instance, guide us 
in decision. But a line has, in fact, been 
di"awn, including some and excluding oth- 
ers, as political policy, balancing benefits 
and evils, has deemed one or the other to 
predominate. What we affirm, and shall 
attempt to show, is, that what is historical- 
ly established brings the contract before us 
within the rule which abrogates the con- 
tract, A leading, if not the most important 
motive, for the prohibition is, to prevent 
the increase of the material power of the 
enemy. This is equally accomplished by 
the creation of a new debt, which consti- 
tutes a credit upon which the enemy can 
procure supplies, as by the creation of the 
products themselves. That this benefit to 
the enemy is the leading idea, and not solely 
the prevention of intercoui-se, is proved from 
the frequency with which every nation at 
war from time to time licenses trade with 
the enemy in such articles as its necessities 
demand. See Wheaton on International 
Law. The assumption on the part of the 
govei'nment is, that all trade not so author- 
ized is for the benefit of the enemy. At 
least it invariably resei-ves the power, in all 
cases, of determining whether the tirade will 
be of more benefit to itself than to the hos- 
tile government. This balancing of benefits 
is the test. While the whole power of the 
nation is exerted to cut off their supplies, 
and reduce to want and suffering the entire 
hostile nation, it would be absurd to suffer 
its efforts to be counteracted by allowing its 
subjects to perform agreements which 
would produce or increase what it is en- 
deavoring to destroy; and this we under- 
stand to be the essence of the rule. 

It is wholly immaterial, so far as this eon- 
sequence is concerned, that the agreement 
is made, or the business relation created, 
before hostilities. A Northern citizen, en- 
gaged before the war in carrying on a 
Southern plantation, or the manufacture of 



iron, cloth, or leather, thi'ough local agents, 
with ample power to bind him by executory 
contracts, could not lawfully continue these 
avocations duiing hostilities. In reference 
to all these he would become a public ene- 
my. It is pai-adoxieal to say that a loyal 
citizen's relations to a business are lawful, 
the ijroducts of which become enemy's prop- 
erty. This is distinctly said by Kent, Story, 
and Sir Wm. Scott, as we elsewhere show. 
If such agent had entered into contracts for 
the reception and manufacture of materials 
highly useful to the rebel government, it is 
but an absurdity to say that, because he 
was appointed before the war, and no inter- 
communion was necessaix he was cither 
compelled or authorized to carrj' out the 
contiuet, or that the loyal citizen should be 
subjected to damages because he did not. 

A marked difference 'n the relations ex- 
isting between enemies under this policy 
of insurance, and those of ordinarj' debtoi-s 
and creditors is, that in the latter the ob- 
ligation is full before the war. No new 
value or source of credit is placed in the 
hands of an enemy during its progress. 
Here, no obligation whatever exists, but a 
debt is created by much mutual activity 
and elections between the parties. A source 
of credit, and a power of purchase with its 
proceeds, is thus originated. A value is 
created which would have had no existence 
in the hostile country but for the action of 
one of the very enemies whose government 
has the power of seizing it. In the instance 
of a debt paid over to a local agent, no 
increased obligation, or value of any kind, 
is subordinated to the hostile state. The 
debt is equally in its power, whether in the 
hands of a debtor or paid over to the agent. 
The debtor only is changed, both I'esiding 
in enemy's territoiy. They are so wholly 
unlike in their circumstances and in prac- 
tical, financial i-esults, that the same rule 
should not be applied to each. 

The accident in this case— that the rebel 
government did, in fact, confiscate all debts 
due from loyal citizens— would render the 
payment of these premiums unlawful, even 
if it be conceded that, had a different policy 
been pursued, it would have been otherwise. 
AVhen the act of an enemy creates a value 
which, eo instanti, passes to the enemy's 
treasuiy, that it does so is an additional 
reason why it is unlawful to continue the 
agreement under which it took place. 

Among other reasons for not abrogating 
this contract, conspicuously urged in this 
series of judgments, is that the sum insured 
will not be paid till after the return of 
peace. It will not, therefore, it is said, fur- 
nish material aid to the enemy. This posi- 
tion is a concession that if it does so, it 
ought, upon principle, to abrogate the con- 
tract. But a thousand policies due against 
solvent companies are among the most cer- 
tain sources of future payment which could 
be placed in the hands of our enemies. This 
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is self-evident, and cannot be rendered plain- 
er by illustration. It would seem singular 
that a financial fallacy so transparent, as 
that these obligations ai-e not present aids, 
should have been resorted to at all. But it 
js still more singular that it should be re- 
produced, after having been overruled again 
and again in tlie series of judgments whicli 
hold that mai'ine policies are annulled by 
hostilities. In three of the English judg- 
ments, hereafter cited, this argument was 
made at the bar, and was answered by the 
court, that the obligation was present capi- 
tal in the hands of the enemy. And it was 
upon this reason, more than any mere inter- 
course which was pi-omoted by the insur- 
ance, or anything in the nature of the sub- 
ject matter insured, that the judgments 
were rested. The leading idea in all these 
instances is, benefit to the public enemy. 

Subject matter of insurance, or cause of 
loss, is of comparatively little consequence. 
In the single instance of insuring one sub- 
ject to be called into the army, there would, 
indeed, be the additional impolicy of making 
him more ready to go there. But in a case 
wliere the policy forbids military service, 
such conditions need not be considered. In 
all other Instances, the financial result, the 
injuiy to the home government, and the ad- 
ditional power and source of credit given to 
the enemy, is precisely the same. Whether 
the insurance be upon ships, upon mills and 
manufactories in the enemy's territory, or 
upon the life of a non-combatant; and 
whether the property and life are destroyed 
by fire, tempest, or the casualties of war, 
through raids or sieges; the same sums, in 
precisely the same legal conditions, pass 
from the hands of loyal citizens to public 
enemies. It is impossible to discern, prac- 
tically or legally, the slightest dififerenee. 
Let us suppose a fire insurance for a series 
of years, in the form now used, with premi- 
ums payable annually, upon property lo- 
cated in Richmond or Charleston; five of 
them are destroyed by accidental fire, and 
five are ignited by the shells of the army. 
Shall part be paid, and the residue not? A 
recurrence again to the judgments in ref- 
erence to maritime insurance will show, that 
this whole subject is fully discussed and 
actually decided; and that it is not dictum, 
as it has been so repeatedly said to be. The 
point was made, that the policy was not 
necessarily void in all instances as the sub- 
ject of insurance might not be captured by 
the government, but might be destroyed by 
the accidents of navigation; and that, al- 
though it might be impolitic to suffer the 
enemy to be reimbursed for an injury pro- 
duced directly by the war, the reason did 
not apply where it happened from those, 
casualties insured against in time of peace. 
The reply was, that it was unlawful for a 
loyal subject to continue to stand guaranty . 
for any loss or damage whatever of a public 
enemy during war; and that the policies 
23FED.CAS.— 49 



were annulled, no matter what might be the 
cause of loss. 

We esteem it but a perversion of the real 
reason of this class of judgments, to assert 
that it reposes soleiy upon the fact that the 
insurance was maritime. That instances of 
other contracts and insurances did not occur 
in judgment, Sir William Scott, in The Hoop 
[1 C. Hob. Adm. 196], took pains to say, re- 
sulted solely from England's insular posi- 
tion; and that the same principle applicable 
to marine insurances would affect those of 
property upon land. Is there any distinc- 
tion which a court of justice has a right to 
make in this regard, between property which 
is engaged in maritime commerce and there- 
fore a little more commonly destroyed, and 
that which is located in cities subject to 
siege, or in the territory of the enemy which, 
by the usages of war tor all times as policy 
demanded it, is laid waste by armies? In 
the i-aids of both parties during our late 
war, mills and manufactories of all kinds, 
tanneries, tobacco and cotton, corn and 
every material which could support a peo- 
ple or an army, were destroyed; and the 
health of non-combatants thus impaired and 
their lives endangered. And we say here, 
as we have just said in reference to another 
point, that what was lawful in a certain 
war might be unlawful in another, depend- 
ing upon the political policy of the govern- 
ment which waged it. Where both govern- 
ments resorted to confiscation, and each laid 
waste the territory of the other, it is a mere 
distinction in words, without any practical 
difference in actual condition, to say that a 
maritime policy is annulled and one upon in- 
land property or upon the life of a non-com- 
batant continued. 

References to the leading authors and 
judgments upon this subject will not be 
made for the purpose of verifying those 
generalities which are mutually conceded; 
but, by a reproduction of their argument, to 
show that the reasons upon which they rest 
the rule, and the exigencies to which thej^ 
have applied it, include those now in judg- 
ment. This can not be successfully done 
without considerable detail, necessarily in- 
volving much prolixity. In view of the 
great prominence which has in modern crit- 
icisms been given to the fact that the earlier 
judgments referred to contracts involving 
international inter"course, some pains will be 
taken to show, as we go over the cases, that 
this is by no means a material feature. This 
ai'gument derives importance, less from its 
real nature than from the accident that it 
seems to be conceded that if all agreements, 
irrespective of intercourse, are unlawful be- 
tween belligerents, then these life policies 
should not be continued by payment of pre- 
miums during the war. It is true they have 
beemlikened to mere debts; but the chief 
reliance is upon the other position. 

The most full consideration of the general 
subject of the illegality of contracts between 
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belligerents to be found in any one adjudica- 
tion, is the opinion of Chancellor Kent, in 
Griswold v. Waddington, 16 Johns. 438. Its 
docti'ine that all agreements made during 
■\var, and the continued execution of those 
which are executory made before, are un- 
lawful, which had been repeatedly announ- 
ced in anterior federal judgments, is re- 
produced in his C!ommentaries (volume 1, 
pt. 1. § 3), and cited with approbation by 
every prominent English and American writ- 
er upon international law since its deliveiy. 
We thinlj we may successfully challenge the 
citation of a single criticism upon its ac- 
curacy, by either author or judge, until the 
recent decisions in reference to life insur- 
ance. It has been accepted as American 
common law from the day of its delivery 
down to the recently attempted revolution. 
Even upon the supposition that some por- 
tions of the elaboi*ate treatise contained in 
his judgment were dicta, its conclusions have 
so influenced professional and judicial opin- 
ion as to constitute it a high authority, 
irrespective of the facts which produced the 
Judgment. See 2 Brod. & B, 598, per Lord 
Eldon, and 15 East, 225, per Lord Ellenbor- 
ough. "We cannot better subsei-ve the pur- 
poses of our ai'giiment than to analyze quite 
fully Griswold v. Waddington, and repro- 
duce, with considerable fullness, its argu- 
ments and citations. It was a suit to re- 
cover the balance of an account accruing 
during war, for bills remitted from this 
country to England. Two of the firm resided 
in New York, and the other in the latter 
country. The whole demand was for items 
received by the foreign house. It was decid- 
ed: first, that war ipso facto dissolved the 
co-partnership, because the relation was in- 
compatible with political duty, and there- 
fore, receipts of money by the English mem- 
bers subsequently, did not obligate those in 
this country; second, that funds ti-ansmit- 
ted there could not be recovered, because the 
transmission itself was unlawful. This was 
the first judgment which declared directly 
the effect of war upon a co-partnership be- 
tween enemies entered into before hostilities 
existed. Among the numerous grounds urged 
to distinguish this case from those to which 
the principles announced by the court had 
been theretofore applied, was, that the part- 
nership did not necessarily extend to com- 
mercial intercourse between enemies, but 
might, by presumption, be confined to the 
domestic business and neutral trade of Eng- 
land; and that contracts and business rela- 
tions were not prohibited so long as actual 
intercourse between the hostile countries was 
not involved, and did not in fact result. In 
answering this argument it became neces- 
saiy to determine whether it was an essential 
element that the agreement or commercial 
relation should involve actual locomotion 
across hostile lines; or whether the contin- 
ued execution of the agreement, although 
entered into before the war, was not unlaw- 



ful, even though it pertain solely to the do- 
mestic trade of Great Britain. We more 
particularly call attention to these features of 
this judgment, on account of the recent de- 
cision in Kershaw v. Kelsey, where many 
of its doctrines, and those of similar import 
declared by the circuit and supreme courts 
of the United States, are denied, and said to 
be chiefly dicta. We do not so read the judg- 
ment; but consider it pointedly, deciding that 
all contracts voluntarily made with an ene- 
my during war are void for illegality; and 
that all such as involve the continuance of 
any active business relation, or of continuing 
responsibility for the acts or losses of an 
enemy, are dissolved by war. The reason 
why such effect was produced upon the 
partnership was the fact that all contracts 
between enemies being unlawful, they could 
no more be made through the agency of resi- 
dent copartners than personally. That ab- 
sence of necessity for personal intercourse 
was immaterial. The principle is directly 
applicable to the abrogation of an agency 
for the making, renewal or continued ex- 
ecution of contracts; and to all sharing of 
or guarantying against loss— all of which are 
involved in the partnership relation. Chan- 
cellor Kent, at page 451, cites Grotius, lib. 
3, c. 22, as saying: "Private contracts with 
the enemy, touching private actions and 
things, are unlawfuL" Gronovius, one of 
Grotius' commentators, he says, repeats and 
illustrates the principle. Pufifendorf, lib. 8, 
c. 7, § 14, is said by his illustrations clearly 
to exclude all conti-acts, save those made by 
prisoners and residents in the enemy's coun- 
try for necessaries and self-protection; and 
that Barbeyrae, in a note to the passage, 
declares that private agreements between en- 
emies are forbidden by law. Vat. Law. Nat- 
bk. 3, e. 16, § 264, confines the right of mak- 
ing private contracts in the same way. This 
is declared to be all the "indulgence" allowed 
to private contracts during "war;" and it is 
further said that no private negotiation by way 
of business is tolerated. Page 453, Heineccius, 
is referred to as saying "that it cannot be per- 
mitted that one should enter into negotiations 
with those with whom we are at wai". Le 
Guidon (French treatise) c. 2, § 5, is quot- 
ed as saying that no subject of the king can 
put his hand to au insurance of property be- 
longing to an enemy. It does not say proper- 
ty in transit to or from an. enemy's counti-y. 
It is then shown that the French rule is in 
conformity with the ordinances of Barcelona 
of 1484. Cleirae, p. 197, is then referred to 
as repeating the rule in reference to insur- 
ance, aud as adding that enemies cannot 
negotiate with each other. Vaiin and Emer- 
igon are declared to be full to the same pur- 
pose. At page 455, he sums up what thus 
far had been shown; and among other i-e- 
sults he supposes that "private negotiation 
or contract whatever is admissible, save 
in case of self-defense." The earlier history 
of the English common law, and the judicial 
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announcements in that country of the mar- 
itime law, are then minutely traced. The 
judgments reviewed are in reference to trade 
between the belligerent countries; but the 
reasons and declarations of opinion quoted, 
amply sustain his deduction that contracts 
are per se void between enemies. The lead- 
ing federal cases are fully considered in the 
judgment. At page 483, he says: "There is 
no authority in law, national, maritime or 
municipal, for any kind of private, voluntary, 
unlicensed communication, business or in- 
tercourse with an enemy. It is all noxious, 
and in greater or less degree criminal. Ev- 
ery attempt at drawing distinctions has fail- 
ed. All intercourse but that which is hostile, 
or created by the exegeneies of the war, is 
illegal." Thus far, it is true, he was dealing 
ivith the proposition that the contract was 
void because predicated upon an illegal trad- 
ing between the countiies; but he was also 
preparing the elements for the support of 
his second and equally necessary proposition, 
that the contract was dissolved because no 
■contract could be executed which involved 
•continuing performance, and no business re- 
lations could exist, whether intercourse was 
involved or not At page 488 it is said, war 
<liS5olves a copartnership for the reason that 
"'an enemy" (partner) "cannot in that ca- 
pacity make a contract binding upon the oth- 
-er (partner). This would seem to be the in- 
evitable result of the new relations created 
by the war." Such a reason is literally ap- 
plicable to the abrogation of the agent's pow- 
er in this case; and also terminates the liber- 
ty of election by the insured to continue a 
guarantj'- in his favor, the moment he be- 
comes a public enemy. 

Furtado v. Rogers. 3 Bos. & P. 191; Potts 
V. Bell, 8 Term. B. 548; Kellner v. Le Me- 
surier, 4 Bast, 396; Gamba v. Le Mesurier,' 
Id. 409; Brandon v. Curling, Id. 410; The 
Hoop, 1 C. Eob. Adm. 196; Bsposito v. Bow- 
den, 7 El. & Bl. 763; Avery v. Bowden, 6 
El. & Bl. 953,— and the other English cases 
growing out of the Russian war, are all, as 
has been said in the judgments which refuse 
to follow the substantial principle they lay 
■down, cases where the property insured was 
subject to maritime capture, and where the 
eontracts sued upon involved intercourse 
with the enemy. From this fact it is ar- 
gued that their principle abrogates such in- 
surance only, and that those upon inland 
property and business are not affected. But 
Chancellor Kent, and all the other elemen- 
tary writers, and the federal courts, deduce 
from them the broader doctrine which we 
announce, and which we have already en- 
deavored to consider upon principle. The 
unusual length of our judgment compels us 
to omit our analysis of these cases- It is 
conceded that their language, their argu- 
ment and illustrations, literally sustain a 
rule which would compel judgment against 
the plaintiff here. It is argued only that the 
facts in the several judgments did not call 



for the announcement of so broad a doc- 
trine. If the rule of interpretation is to be 
applied, which deduces the extent of a doc- 
trine from its reason, and the motives which 
call for its institution, and which applies it 
in all circumstances where the very evils 
are to be prevented against which it was in- 
tended to guard, then this list of judgments 
has not been misinterpreted for half a cen- 
tury, and the novel contrai-y reading is un- 
justifiable. And should we accept that oth- 
er rule of interpretation, which confines the 
operation of a declared principle to the pre- 
cise facts, and limits its extent to the ac- 
tual necessities of the case, calling for its 
announcement; and should it be conceded 
that, tested by this rule, the announcements 
in question are dicta, still we should, in 
view of their history, consider them entitled 
to great weight from their having been so 
long recognized as law. But there is no ne- 
cessity of resorting to any reverence for oft- 
repeated dicta here. In no sense is the gen- 
erality obiter, which declares it unlawful to 
continue insurance upon the property of an 
enemy. In Furtado v. Rogers, there was no 
international communion, because the voy- 
age insured was from one French port to 
another; and the judgment necessarily rests 
solely upon the impolicy of insuring enemy's 
property. But even in the cases where inter- 
national intercourse was involved, and 
where the property was subject to confisca- 
tion, three objections, distinct, it is true, 
but all equally arising upon the records, 
were presented: 1st— That the commerce 
was international, and unlawful intercom- 
munion would result. 2d — That the property 
was subject to capture, and so it was un- 
lawful to insure it. And 3d— Which is more 
particularly applicable here, that the con- 
tract was one of "continuing performance, 
where a loyal subject stood continuously 
bound to guaranty a public enemy against 
loss. The last was just as appropriately dis- 
cussed and decided as the first. With pi-e- 
cisely the same propriety it may be argued 
that all which is said about intercourse and 
confiscation is mere dicta, because unnec- 
essary in a case which might have been dis- 
posed of on the ground of continuing per- 
formance and guaranty against loss. It is 
not true, in fact, that all these judgments 
are rested upon the features of national in- 
tercourse, or upon the fact that the property 
is subject to confiscation. The other objec- 
tion, that it was unlawful to stand responsi- 
ble for the losses of a public enemy, how- 
ever they might happen, was distinctly 
asserted. The cases, therefore, which so em- 
phatically lay down the doctrine we apply, 
and which have so long stood for law, must 
be overruled, or judgment in this case must 
be given against the plaintiff. In Ex parte 
Boussmaker, 13 Ves. 71, Lord Chancellor 
Brsktne, in deciding that an alien enemy 
might prove his debt in bankruptcy, and in 
reply to an argument at the bar, said: "If 
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the contract had been made withan enemy 
during war it could not stand a moment— it 
would be void. The circumstances involved 
no intercourse between the hostile countries. 
A contract between enemies is declared to be 
illegal." In Brown v. IT. S., 8 Cranch [12 U. 
S.] 110, timber was seized by the government 
as being maritime property of an enemy, and 
condemned at the circuit. But, as it had 
been unladen from the ship, it was deemed 
by the supreme court upon land; and upon 
this point the decree was reversed. Justice 
Story had condemned the property at the 
circuit, and it there became necessary to pro- 
nounce upon the legality of the purchase by 
the claimant, who, after the commencement 
of the war, had bought the timber from an 
agent of the enemy in this country. There 
was no communication whatever with Eng- 
land in order to consummate this contract. 
In reference to this sale, he said: "Brown 
claims by virtue of a contract between ene- 
mies during the war. It is of no impor- 
tance what the character of the agent is. No 
principle is better settled than that all con- 
tracts with an enemy, made during war, are 
utterly void." This utterance, necessary for 
the case in the circuit, was not touched by 
the judgment in the supreme court It is a 
decision by a judge, who, if we may except 
Chancellor Kent, had more thoroughly stud- 
ied this department of the law than any oth- 
er American jurist. He decides that a pure- 
ly domestic contract with an alien enemy, 
through a loyal citizen agent who had re- 
ceived all his powers and instructions be- 
fore the war, is void, because it creates an 
obligation which is capital and present in- 
crease of the enemy's available means. This 
was not a dictum. The learned judge could 
not have rendered his decree without so rul- 
ing. And we repeat, that the reversal of 
this decree upon other grounds, by a court 
which has itself so repeatedly announced the 
same rule, in no way shakes this precedent 
as an autliority for a tribunal circumstanced 
like this one. The point decided in The Ju- 
lia, 8 Oranch (12 U. S.] 181, was, that sailing 
under an English license, even to a neutral 
port, was unlawful. But in the opinion in 
the circuit, which was approved and ap- 
pears as that of the court above, in answer 
to the argument that the purchase of the 
license in a home port was lawful, because 
goods might be bought of enemy's manu- 
facture in a neutral port, it is said that such 
a purchase from an enemy would be illegal. 
That it is "unlawful in any manner to lend 
Assistance to the enemy by attaching our- 
selves to his policy, facilitating his sup- 
plies, or separating ourselves from the char- 
acter of our country." Tlie idea that inter- 
course is necessary to invalidate, is exclud- 
ed. In The Rapid, 8 Cranch [12 U. S.] 155, 
it became necessary to assert the principle 
upon which the unlawfulness of intercourse 
with the enemy rested, as there was no pur- 
chase or contract, but simply the removal of 



property owned before the war by the claim- 
ant. The court lay down the rule so often 
asserted by it since, that: "Every individ- 
ual of one nation must acknowledge evei-y 
individual of the other as his enemy, be- 
cause the enemy of his country." "They 
who compose the belligerent states exist, as 
to each other, in a state of utter occlusion." 
It is unnecessary to quote authorities; they 
are numerous, explicit, respectable, and have 
been ably commented upon in argument In 
this ease [Case No. 11,576] the circuit judge, 
Stoiy, said: "It is difficult to sustain the 
opinion that trade can subsist in a state of 
utter hostility, or that contracts and credits 
can be valid when they are subject to con- 
fiscation." 

The federal judgments since have in no 
way limited these principles. Scholefield v. 
Bichelberger, 7 Pet [32 U. S.] 586, was a suit 
for goods bought by the plaintiff from the 
defendants in England during the war, but 
not received until peace. The con-espond- 
ence containing the orders went over in a 
cartel ship, and was inspected by govern- 
ment officers. The idea of unlawful intelli- 
gence was excluded. The court say "the 
doctrine at this day is not to be doubted, that 
during hostilities the citizens of the hostile- 
states are incapable of contracting with each 
other." In suggesting possible limitations to- 
the rule, even in instances where the con- 
tracting party is already lawfullj^ within the 
hostile territory, and where there is no inter- 
course between the countries, the court men- 
tion those for necessaries and for money to 
return home. All others are said to be illegal. 
They are far from including leases of real es- 
tate, its actual cultivation and the production 
within the enemy's country of its chief and 
most valuable staple, such as Kershaw v. 
Kelsey declared to be lawful. As little do- 
they include the continxiance of a guaranty to 
an enemy creditor against the loss of his 
demand if his debtor die, such as 20 Grat. 
sustains. In The William Bagley, 5 WalL 
[72 U. S.] 377, the court, with some severity ,^ 
applied the old doctrine, that the share of a 
subject or neutral in property of a firm doing 
business in the enemy's country, was subject 
to capture; and this, too, where the busi- 
ness was commenced before the war, and 
the loyal claimant had left the South for 
a residence in New York. There was no 
intercommunion; but the produce of busi- 
ness in an enemy's coimtry is, pro hac vice, 
enemy's propertj'. All the adjudications and 
elementary writers which lay down and illus- 
trate this familiar rule, show that it rests 
upon the fact that such business and all 
manufactures and productions of the enemy's 
soil, increase his strength and prolong his 
power of resistance. Between the practical 
consequences of those acts and relations 
which these i-ules declare to be illegal, and 
those which are begotten by this scheme of 
mutual insurance, there is not one scintilla 
of difference. In Coppell v. Hall, 7 Wall. 
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[74 U. S.] 542, there was a fraudulent use 
of an English consul's "protection;" and the 
military permit to cross the lines was held 
to he unauthorized; but in declaring the 
purchase of cotton illegal, from a belligerent, 
by one domiciled at New Orleans, then in 
Federal possession, the court repeat, in their 
utmost extension, the principles upon which 
we rely. Justice Swayne cites and appro- 
bates what we elsewhere quore from Whea- 
ton and Kent, and The Hoop, 1 C. Rob. Adm. 
196, and at page 556 says: "The objection 
rests upon the same principle as insuring 
enemy's propertj'-," and refers to Emerlgon, 
Bynkershoeck, Valin, and Phillmore, and 
various common law authorities, to show 
that this is everywhere held to be illegal. 
Illegal not only because it aids maritime com- 
merce, but because, as he forcibly illustrates, 
it adds to the resources of the enemy. After 
quoting at length from Chancellor Kent, in 
Griswold v. Waddington, he cites and ap- 
probates what Story, Justice, says in Brown 
V. U. S., as follows: "No principle of law 
is better settled, than that all contracts made 
with an enemy during war are utterly void," 
And see TJ. S. v. Lane, 8 WaU. [75 U. S.] 
185; aicKee v. U. S., Id. 163. This latter 
case, although not necessarily depending up- 
on such a ground alone, we think is made 
to rest upon the illegality of a purchase by 
one lawfully within the Rebel lines, and 
where there had been no removal of the 
cotton out of the territory where bought. 
In U. S. V. Grossmayer, 9 "Wall. [76 U. S.] 
72, a debtor, being within the Rebel lines, at 
the request of a creditor in New York, bought 
cotton and deposited it in payment of a 
debt, -with an agent selected during the war. 
It was not transferred North, nor intended 
to be. No money was sent South, and no 
uew consideration paid; but simply an old 
debt was discharged. It was held that no 
title vested in the creditor, because the nego- 
tiation for the agency was in violation of 
public dutj^ In this case we grant that 
the only element of illegality consisted in 
the negotiation for the agency. In the act 
of payment from an enemy to a loyal citizen, 
through a local agent, without intercommun- 
ion of any kind, there is no public injury, 
actual or presumed. But whenever new ar- 
rangements are to be made, elections to be 
manifested and notified, or any new rela- 
tions assumed to create which a new meet- 
ing of minds is necessary, or an additional 
act performed, the transaction would be ille- 
gal within the judgment in the Grossmayer 
Case. 1 Duer, Ins. 415, says, it will sub- 
sequently discuss the "important question 
whether the contract is not illegal and void 
in some cases where the property insured is 
not liable to confiscation." After stating the 
reason why marine insui-ances are illegal to 
be that "the whole body of insurers become 
in their hearts the enemies of their own 
government;" and "that they are under a 
constant temptation to save themselves from 



ruin;" on page 418 he adds, it is an ancient 
doctrine of the common law "that all con- 
tracts made with an enemy during war, with 
a few necessary exceptions, not including 
insurance, are illegal and void." Justice 
Story, in The Emulous [Case No. 4,479], is re- 
ferred to. In the note the only exceptions 
are stated to be bills by prisoners of war 
and similar contracts. At page 473, note 2, 
the English cases are considered and the 
rule deduced, that an insurance upon, enemy's 
property becomes void by war, whether the 
loss is by capture or otherwise; and that 
war occurring subsequently to the policy, ab- 
rogates it. He concludes the note by saying 
that eonti*acts are suspended, only when 
they give an absolute vested right, irrespec- 
tive of any further act or volition of the 
parties, such as notes and bonds; but that 
an executory agreement, when any addi- 
tional performance is necessary in order to 
keep alive the obligation or perfect the right, 
so far as future performance is concerned, 
is discharged. His whole treatment of the 
subject clearly includes a case of life insur- 
ance terminating the agency and abrogating 
the policy. See page 463, note 2. Page 
582, says that the reason for the familiar 
rule that property, suffered to go into an 
enemy's port on its way to a neutral or 
home port, is subject to subsequent capture, 
is "because the property became liable to 
seizure by the enemy when in its port; and 
the subject violated his duty to his own 
government by subjecting it to that hazard." 
This reason is literally applicable to the crea- 
tion of credits subject to confiscation by the 
rebel power. Story, Pai-tn. § 315, says, pub- 
lic enemies "can make no valid contracts 
with each other and hold no communication 
of an amicable nature." And see Story, Ag., 
§§ 461, 462, 481, 482, 599. Bunyon on Life 
Insurance (19 Law Lib. 28, or 63 Law Lib. 
N. S. 308), says: "The life of an alien enemy 
cannot, however, be insured by his creditor, 
although the latter be a British subject." 
We might not push the principle upon which 
we rely quite so far as this learned author. 
"We should be inclined to uphold an insur- 
ance by a loyal person, upon the life of an 
enemy debtor, in a home company. No addi- 
tional interest in saving the life of the 
enemy debtor would be created by such a 
policy; its only effect would be to transfer 
that interest from the creditor to the insurer.. 
1 Phil. Ins. p. 126, §§ 223, 224. Arnold, Par- 
sons, and every other elementary writer, by 
their analyses of judgments and their modes 
of announcement, assume as settled law, that 
all contracts, save for necessaries and ran- 
soms, are illegal between enemies; and that 
all the cases of marine insurance are but 
instances of the application of this principle. 
That there is anything in their nature dis- 
tinguishing them from transactions on land, 
or contracts made within a hostile country, 
the effects of which are to increase the re- 
sources of the hostile government, is no- 
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where hinted at This idea is found solely 
in the few modern 'judgments which have up- 
held contracts for raising cotton in the en- 
em3''s country and the continuance of life 
policies. 

That a contract, the performance of which 
becomes illegal by matter subsequent is dis- 
charged, and that this familiar rule is ap- 
plicable to policies of insurance, see Woods v. 
Wilder, 43 N. Y. 167; Furtado r. Rogers, 3 
Bos. & P. 191; Brewster v. KitcheU, 1 Salk. 
198; Leathers v. Commercial Ins. Co., 2 Bush, 
298; 2 Pars. Cont. 674; Presbyterian Church 
V. New York, 5 Cow. 538; Bennett v. Wool- 
folk, 15 Ga. 213; 1 Pars. Adm. & Shipp. 329; 
Gray v. Sims [Case No. 5,729]; Odiin v. In- 
surance Co. of Pennsylvania [Id, 10,433]; 
Hanger v. Abbott, 6 Wall. [73 XJ. S.] 532; 
Esposito V. Bowden, 90 E. O. L. 762, 7 El. & 
BL 763, and the English cases there cited. 

Modern authority is not wanting for the 
judgment we render, Sevei'al well-reasoned 
judgments and opinions of learned judges sus- 
tain our views. In Sands v. New York Life 
Ins. Co., in a painstaking opinion, and after 
full review of the English and American judg- 
ments and elementary writers, showing that 
no source of opinion was overlooked, Judge 
Robinson, as referee, holds that a life policy 
was abrogated by the war; that the continu- 
ance of the agency was unlawful, and the 
payment of the premium a condition preced- 
ent, the non-performance of which defeated 
an action. He shows what a reading of the 
case would readily suggest, that all which 
Justice Piatt says, in Buchanan v. Gurry, 19 
Johns. 137, in reference to the completion of 
executory contracts, and which has been so 
frequently quoted, is wholly obiter. 

In Cohen v. New York Mut. Life Ins. Co., 
the superior court of New York make a simi- 
lar niling, and deny relief in equity. This Is 
the same cause decided differentiy by the 
court of appeals. Bliss on Life Insmrance, at 
page G44, cites the decision of the superior 
court of Baltimore, in Mitchell v. Mutual Life 
Ins. Co. of New York [unreported], deciding 
that the policy was abrogated by the war- 
In this latter case the question is asked, if it 
could be contended for a moment that the 
policy would be good upon the life of an Eng- 
lishman if it provided expressly for its con- 
tinuance in case of war with his country. 
Such a policy, it is assumed, would be void. 
In the superior court of Baltimore, Stephens 
V. New York Life Ins. Co. [unreported]. Judge 
Dobbin holds that the policy is annulled by 
hostilities, and says: "Where the contract is 
executory in its character, and is such as ren- 
ders commercial intercourse between tlie re- 
spective belligerents necessary in order to per- 
form its conditions," and "where the contract 
is such as to operate as an indemnity to the 
party insured against loss of damage occa- 
sioned by the other belligerent, there the con- 
tract is not merely suspended, but dissolved." 
Although books are not cited, the learned 
judge takes pains to say that the question had 



been several times most thoroughly argued 
before him, and that he had maturely consid- 
ered it. 

Among the leading and forceful judicial ar- 
guments in favor of abrogating these policies, 
is the dissenting opinion of Judge Christian, 
in Manhattan Life Ins. Co. v. Warwick, 20 
Grat. 614, in which a policy upon the life of 
a Rebel debtor, taken by a Rebel creditor to 
secure his debt, was held not to be abrogated 
by three judges against two. Dillard v. Man- 
hattan Life Ins. Co., 44 Ga. 119, is a decision 
precisely in point upon a life policy. In a 
well-reasoned opinion, going over most of the 
applicable authorities, judgment was given 
against the plaintiff. 

With this long line of adjudications estab- 
lishing the doctrine that such a continuing 
contract, and such relations as this mutual 
scheme creates, are abrogated by war, and 
after the correctness of such doctrine has 
been asserted by every elementary writer 
who has spoken upon the subject, and so often 
announced by the court of last resort which is 
to review our judgment, we have no doubt 
about our duty in rendering judgment against 
the plaintifC. We should have none, even 
though we perceived more reason and justice 
in the adjudications which oppose our own. 
But after the most painstaking examination 
of them, and after having given the cause far 
more consideration than our time permits to 
most cases, we are with much respect con- 
strained to say, that neither their conclusions 
nor the grounds upon which they rest com- 
mend themselves to our judgment. Irre- 
spective, therefore, of the points hereafter 
considered, we should deny a recovery in this 
case, upon the sole ground that the contract 
became unlawful, and was discharged the 
moment the parties became public enemies. 

We have not had access to the discussions of 
this subject in the court of claims, but, judg- 
ing from references to Its decisions, we should 
infer that its opinions accord with our own. 
See Blakeley's Case, 2 Nott & Hunt. 323; 
Gearing's Case, 3 Nott & Hunt. 165; Stod- 
dart's Case, 4 Nott & Hunt. 511; DiUon's 
Case, 5 Nott & Hunt 587; Grossmayer's Case, 
7 Nott & Hunt 129; Padelford's Case, Id. 
144. 

It is a distinct ground of defense in this 
case, that the payment of the premium on the 
day is a condition precedent, and that, irre- 
spective of the illegality of continuing the in- 
demnity after hostilities, the policy became* 
void by the nonperformance of this condition. 
Reference will be made to the cases which an- 
nounce the old and unquestioned rule— that a 
condition precedent must be performed, in 
order to furnish grounds for recovery under 
the contract — only to show that the circum- 
stances relied upon to take this case out of it 
attend its most ordinary administration. Im- 
possibility of performance, growing out of un- 
anticipated exigencies, constitutes no excep- 
tion to its operation. BUss (Life Ins. pp. 253- 
274) fairly states the leading American and 
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English cases, stringently applying the doc- 
trine that payment is a condition, precedent. 
He cites Robert v. North Eastern Mut Life 
Ins. Co., 1 Disn. 355; Bergson v. Builders' 
Ins. Co., 38 Cal. 541; Norton v. Phoenix Mut. 
Life Ins. C3o., 36 Conn. 503; Phoenix Life 
Assur. Co. V. Sheridan, S EC. L. Cas. 745. 
This last case, and 1 Disn. 355 (s. c, 2 Disn. 
106), refer to the fact that it is optional -with 
the insured -whether he wiU continue the pol- 
icy, as an additional alid conclusive reason 
why it must he terminated by his failure to 
pay on the day. In Simpson v. Accidental 
Death Ins. Co., 2 C. B. (N. S.) 257, CresweU, 
X, interrupting counsel, says: "If the insured 
really means to drop the insurance, but meets 
with an accident within the twenty days, he 
may, according to your argument, tender the 
premiums which he never intended to pay, 
and make the company liable." Such an in- 
terrogatory is stm more applicable to the 
condition of things here. For those wKo 
have died, representatives claim compensa- 
tion; while hundreds of those who survive 
refuse to continue because they -can do better 
by a new insurance. This company would, be- 
yond all doubt, be quite wiUing to pay for all 
who are dead, if all those who survive would 
pay up back premiums, thus carrying out the 
scheme according to its intention and financial 
theory, and affording a fund to pay the losses. 
In Catoir v. American Life Insurance & Trust 
Co., 4 'Vroom [33 N. J. Law] 487, the court ap- 
probate the provision avoiding the policy for 
nonpayment, and the rules of law applicable 
to it, as eminently just and necessary for the 
safety of the company and of the public 
which relies upon its solvency and punctual- 
ity. In Want v. Blunt, 12 East, 183, the in- 
sured died within the fifteen days allowed 
for making the payment It was a case of 
great hardship, and was elaborately argued. 
The form of the policy was substantially like 
that before the court. Upon full considera- 
tion of the doctrine in reference to conditions, 
it was held that, substantially, the insurance 
was from quarter to quarter, where the pre- 
miums were so paid; that so far as the insur- 
ed "was concerned, it was a new contract each 
time he elected to pay and continue the in- 
surance. Lord Ellenborough said it was one 
of insurance, and must be read in view of 
what the parties undoubtedly intended by the 
words they had used. This intention, de- 
duced from increased fullness in the stipula- 
tions and long practice under them, is still 
more undoubted now. The subtle and irra- 
tional distinction suggested in a note to Cohen 
V. New York Mut Life Ins. Co., 50 N. Y. 610, 
between the latter case and another in the 
forty-fourth- volume of the same series, was 
strongly urged upon the court in "Want v. 
Blunt, but was disregarded. In Gamble v. 
Accident Assur. Co., Ir. R. 4 Com. Law, 204, 
and Howell v. Elnickerbocker Life Ins. Co., 3 
Rob. (N. Y.) 232; Id., 44 N. Y. 276, sudden 
death in one case and paralysis in the other 
prevented performance on the day, but the 
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rule was applied. Upon this ground DiUard 
V. Manhattan Life Ins. Co., 44 Ga. 119, is a 
case in point for the defendants. Premiums 
there were not paid on account of the war. 
It was said that where the contract made no 
exceptions, -the court could not treat the oc- 
curring of the war of the Rebellion as such. 
The judgment is well reasoned and amply ver- 
ified by citations. We see no reason why this 
familiar principle does not entitle the defend- 
ants to judgment, although the war alone pre- 
vented payment in time. Some additional 
reasons relied upon to take this case ouc of 
the operation of this rule are elsewhere con- 
sidered in connection with the judgments 
where they occur. 

Some of the judgments relied on by the 
plaintiffs decide that, if the war rendered 
the payment of the premiums impossible, 
such fact constitutes an excuse; and that a 
subsequent tender authorizes a recovery. 
There are but a few cases where subsequent 
impossibility is an excuse, even where it is 
relied upon only as a defense. And there is 
a broad difference, both at law and in eq- 
uity, between protecting a defendant from 
an action for damages, and authorizing him 
to recover against another, where, in like cir- 
cumstances, he has failed to perform a con- 
dition precedent on which his right of action 
depended. And still wider is the distinction 
where the condition is optional, the agree- 
ment, so far as this feature is concerned, 
unilateral, and the damages dependent upon 
some act to be performed at the election of 
the plaintiff. Before Manhattan Life Ins. 
Co. V. Warwick, 20 Grat. 614, and Hamilton 
T. Mutual Life Ins. Co. [Case No. 5,986], we 
know of no judgment or elementary book 
which suggested there could be recovery in 
such case. 2 Pars. Oont 672, says, no degree 
of mere hardship will satisfy the rule that 
the act of God rendering performance im- 
possible is a defense. And in no case is im- 
possibility an excuse, if it refer solely to the 
personal disability of the promisor, there be- 
ing no natural impossibility in the thing. See 
Id. 459. The cases which establish and ap- 
ply this rule show most clearly, that far 
greater effort is demanded from the prom- 
isor, than that of requiring the insured to 
leave the rebel region and come within the 
loyal lines, if he wishes to continue the in- 
demnity; and quite as clearly that it is no 
answer to say that, in the accidents of his 
personal circumstances, he was unable to do 
so. The following American judgments are 
fully sustained by the English cases they 
cite and approve. Thompkins v. Dudly, 25 
N. Y. 272, was an action to recover back mon- 
ey paid towards the construction of a school- 
house, which the defendants had covenanted 
should be built by a day named, but which, 
just before its completion, was destroyed by 
fire. The court say, that a contract positive- 
ly to do an act is not discharged by inevita- 
ble accident; and the greatest hardship will 
not prevent the application of the rule. 
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Scliool Dist. No. 1 v. Dauchy, 25 Conn. 530, 
in which the building was destroyed by 
lightning, is approved. In this latter case, 
Elswortli, J., says: "In the contract no pro- 
vision was made for any contingency, and 
defendant can ineoi-porate none into it, but 
must abide by his absolute undertaking." 
This ease quite fully cites the leading Eng- 
lish and American judgments. In School 
Trustees of City of Trenton v. Bennett, 3 
Dutch. [27 N. J. Law] 514, where, under a 
similai- undertaking, the building fell down, 
owing to a latent defect in the soil, install- 
ments paid were recovered back upon the 
like ground. It is said "that he who by con- 
tract creates a duty upon himself, must per- 
form it, notwithstanding any accident by 
inevitable necessity; because he might have 
provided against it in the agreement." The 
New Jersey court add, that "however appa- 
rently harsh the rule may be occasionally, 
it has its foundation in good sense and in- 
flexible honesty." And see Adams v. Nich- 
ols, 19 Pick. 275. In Dermot v. Jones, 2 
Wall. [69 U. S.] 1; Bullock v. Dommitt, 6 
Term R. 650; Brecknock & A. Canal Naviga- 
tion V. Pritehard, Id. 750; School Trustees of 
City of Trenton v. Bennett, 3 Dutch. [27 N. 
J. Law] 513; Beebe v. Johnson, 19 Wend. 
500; Beale v. Thompson, 3 Bos. & P. 420; 
all extreme applications of the rule, are cited 
and approved; and the following remarks 
made by Justice Swayne: "The principle 
which controlled these eases rests upon a 
solid foundation of reason and justice. It 
regaids the sanctity of contracts. It requires 
parties to do what they have agreed to do. 
If unexpected impediments lie in the waj' 
and a loss must ensue, it leaves the loss 
where the contract places it. If the parties 
have made no provision for dispensation, the 
rule of law can give none." He says that in 
such cases equity will not interfere. The fact 
that in this case recovery was had upon the 
common counts when the defendant had re- 
ceived and occupied the house, in no way 
qualifies the principles we have quoted fi'om 
the judgment. Andsee Chit.Cont. 734; 8 Term 
R. 259; Ang. Carr. 294; 3 Burrows, 1637; 
[Sturges V. Crowninshield] 4 Wheat. [17 U. 
S.] 204; Co. Litt. 20Gb.; Shep. Touch. 164; 
Harmony v. Bingham, 12 N. Y. 99; Oakley 
V. Morton, 11 N. Y. 25. The case before us is 
one at law, and even if, in an extreme case, 
equity would relieve, there can be no pre- 
tense that in this action an excuse can be ac- 
cepted bj' the court in place of performance. 
The contract in this case, in the most un- 
ambiguous terms, declares the premiums 
must be paid on the day or the policy is 
void. There is no exception of difficulties 
or impossibilities. The agreement is abso- 
lute in terms; and the nature of the scheme 
and the presumed intentions of the parties 
leave no room for the slightest doubt that 
they mutuallj' intended its literal enforce- 
ment. It bears no possible analogy to the 
cases of forfeiture and penalties intended to 



secure acts and payments, where time is not 
of the essence of the contract; which, in our 
estimation, are so inapplicably quoted in sev- 
eral of the judgments from which we dis- 
sent. 

Before the recent decisions cited by the 
plaintiffs we find no ease or author sug- 
gesting that a complainant in a court of eq- 
uity is entitled to relief where he has failed 
to comply with conditions precedent, which 
he was under no obligation to perform, and 
the contract was, in that regard, wholly uni- 
lateral. Much less have we been able to 
discover a single instance of interference 
where the agreement is in common use, and 
punctuality is well understood to be of its 
essence. The distinction between enforcing 
a right dependent upon conditions, and pro- 
tection from penalties intended to secure col- 
lateral payment, Ave do not know to have 
been disregarded in any other judgments. 
The learning upon this subject is as familiar 
as any in the law, and will be considered 
only to insist upon its misapplication in the 
opposing judgments. There are many excep- 
tions to the i-ule that equity will relieve even 
from penalties and forfeitures; and the 
grounds Tipon which they rest are applicable 
for greater reasons to exclude interference 
here. Story's Equity Jurisprudence contains 
a full and accurate discussion of most of the 
older judgments upon the subject. After 
stating generally, in sections 1302 to 1307, 
that at law he Avho enters into a contract 
which by any possibility can be performed 
by any one, although impossible for the party 
himself, is bound by his agreement; and aft- 
er citing the conflict of authority as to 
whether the party is discharged at law 
where by act of God performance subse- 
quently becomes impossible, he announces a 
rule in equity which in no case interferes 
with the intention of the parties. It is said 
in section 1316, a penalty is relieved from 
only wlien intended to secure a payment; 
and all the eases cited demonstrate that it is 
where there is an absolute obligation to pay 
money, and the penalty was to enforce it. 
The idea of relief is completely excluded 
where, as in this case, an affirmative right is 
claimed, and no obligation existed to perform 
the conditions upon which alone the con- 
tract accorded such right. That the inten- 
tion always governs, is further discussed in 
section 1318, in reference to liquidated dam- 
ages. An application of this principle, pe- 
culiarly germane to the facts in this record, 
is illustrated in section 1325, where it is said 
that considerations of public policy, and of 
what is necessary to cany out corporate ob- 
jects, frequently render punctual payment 
necessary. In such cases, it is said, relief 
is never granted from forfeitures of subscrip- 
tions and stock. A perusal of the judgments 
which sustain this rule, amply justifies its 
policy, and suggests what is true, that no 
class of corporations or general process of 
business more eminently calls for the ad- 
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ministration of this doQtrine than those now 
before the court. And see sections 287, 288, 
4ind the discussions generally of the doctrine 
of conditions, by this learned author. In 
Robert v. New England Life Ins. Co., 1 Disn. 
-355, an action was brought asking relief 
from what was erroneously called a forfei- 
ture for non-payment of premiums on the 
-day, and a decree asked for the sum insur- 
ed. In one of the ablest judgments to be 
found on this subject, by a- judge who has 
few superiors in the American judiciary, 
Gholson, J., for the court, refused the relief. 
He says, if the contract for absolute punc- 
tuality violates no principle, the parties may 
insert what terms they please, and the law 
demands a strict compliance. Easton y. 
Pennsylvania & O. Canal Co., 13 Ohio, 79; 
Egan v. Mutual Ins. Co. of Albany, 5 Denio, 
326; Beadle v. Chenango Co. ilut. Ins. Co., 
3 Hill, 161; Jennings v. Chenango Co. Mut. 
Ins. Co., 2 Denio, 75, are cited, in all which 
the literal terms of the agreements— such 
being the presumed intention of the parties 
■as deduced from the nature of the contract- 
were rigidly enforced. That there can in 
such a case be no relief in equity, because 
the real intention was to indemnify only 
while the premiums were paid, and relief 
would, therefore; involve the creation of a 
new agreement by the court, is forcibly 
shown. It is said that from the very nature 
of the contract, the punctual payment is of 
Its substance. He cites and approbates the 
fully applicable case of Davjs v. Thomas, 1 
Russ. & ai. 506, affirmed on appeal, where 
-a purchase was lost by neglect to pay rent 
on the day, and relief refused, because it 
was optional, and one party only bound. 
The agreements in these insurance cases 
were said to be alike unilateral, the com- 
pany having no power to force its continu- 
-ance; and this feature alone was conclusive 
iigainst relief. The true nature of the agree- 
ment, which we think is wholly overlooked 
in the recent judgments, is stated, and at- 
tention called to the fact, that for a few 
hundred dollars the company was called on 
to pay .?8,000. This would be just if de- 
manded in the conditions upon which alone 
it was agreed to be paid. But we submit 
that it would be alike unjust and demoral- 
izingtothe lawto decree its payment by mak- 
ing in effect a new agreement for the parties. 
The risk which is run by the company is a 
full, meritox'ious and solid consideration for 
the premiums already received. Some of these 
judgments speak as if, financially, this ele- 
ment of consideration was not known to the 
law; or if so, only as a technicality without 
substantial value. None stand higher, or re- 
ceive fuller protection, both at law and in 
equity. The latter courts are full of illustra- 
tions of withholding relief where parties 
have had the benefit of chances. In Wells v. 
Smith, 2 Edw. Ch. 78, a contract to convey 
provided that it should be void unless the 
complainant made certain payments,- and 



mortgages, and- other details, by a day nam- 
ed. It was held, upon the distinction be- 
tween the authority of a court to grant re- 
lief from a forfeiture, and that to vest' an 
estate originally where a condition was un- 
performed, that no relief could be given. 
These cases are fully cited and reviewed. 
The decree is affirmed in 7 Paige, 22. Pike 
V. Butler, 4 Gomst. [4 N. Y.] 360, dismissed 
a bill asking relief from the consequences 
of failure to erect a building in precise con- 
formity with a contract, where the loss was 
total without it Cardiner, J., says: "It i& 
the enfoi-cement of a legal right operating 
oppressively in the particular ease, but 
against which it is difficult for law or eq- 
uity to afford relief without substituting the 
undefined, and therefore dangerous, discre- 
tion of a court for the fixed principles upon 
which the law in relation to contracts, should 
be administered." And see, also, Crippen 
V. Heermance, 9 Paige, 211; Benedict v. 
Lynch, 1 Johns. Ch. 370; 1 Sim. & S. 598, 
note 2; Wiswall v. McGowan, 1 Hoff. Ch. 
139; Gates V. Green, 4 Paige, 355; Holtzapffel 
V. Baker, 18 Yes. 116.' 

Time is always deemed of the essence of 
the contract, where its subject varies in 
value, or the motives and interest of com- 
plainant are subject to change. Doloret v. 
Rothschild, 1 Sim. & S. 590; Stubbs v. Lis- 
ter, 1 Young & C. Ch. 94. The cases on this 
subject are numerous and varied. The 
health of the insured, his changed circum- 
stances after a few years' delay in non-pay- 
ment, oftener than otherwise produce an 
abandonment. This contingency is several 
times noticed in the judicial discussion of 
these policies, and most materially affects 
its interpretation, and the standing in a 
court of equity of those who seek a recov- 
ery where premiums have not been paid. It 
is but common justice that it should do so. 
See, in reference to this subject generally, 
the following cases: Mutual Ben. Life Ins. 
Co. V, Ruse, 1 Bigelow, Cas. 83; Howell v. 
Knickerbocker Life Ins. Co., 3 Rob. (N. Y.) 
232; Robert v. New England Mut Life Ins. 
Co., 1 Bigelow, Cas. 634; Catoir v. American 
Life Ins. & Trust Co., supra; G'Reily v. 
Mutual Life Ins. Co. of New York (Super. Ct 
Nov. 22, 1866) [2 Abb. Prac. (N. S.) 167J; 
Koelges v. Guardian Life Ins. Co., 2 Lans. 
480. 

If thi^ contract were an isolated transac- 
tion between individuals, a court of equity 
would refuse to enforce it against the obli- 
gor as unconscientious. See Story, Eq. Jur. 
§ 331 et seq.; Fry, Spec. Perf. § 203 et seq. 
The judgments on this subject abundantly 
demonstrate that equity would afford no re- 
lief in the enforcement of such an agree- 
ment, where the complainant for a few hun- 
dred dollars asked as many thousands. The 
contract becomes just and moral only when 
it becomes a part of a great system, and 
rests upon the averages of many thousands 
of lives. The only rational mode of con- 
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templating tlie transaction is to consider all 
those who live in the loyal states as an ag- 
gregate, insuring all those in the disloyal, 
and to administer such a rule as would do 
justice generally between the two classes. 
Cohen v. New York Mut. Life Ins. Co., 
50 N. Y. 610; Hamilton v. Mutual Life Ins. 
Go. [Case No. 5,986], and their associate judg- 
ments, decide that the body of members 
who punctually pay shall remain liable to 
such portion of those who do not pay, as 
happen to die within the period of suspend- 
ed payments, while they have not a farthing 
of claim on that great mass of other delin- 
quents who outlive this period, and refuse 
to pay their premiums after the war. The 
financial consequence is identical with that 
which would result from a deliberate selec- 
tion and insurance by the officers of the 
company of a given number of lives which 
they knew would terminate within five 
years, and a rejection of a still larger num- 
ber which it was known would pay pre- 
miums for an indefinitely longer period. As 
is said by the learned Justice Hunt, in his 
dissenting opinion in* Howell v. Knicker- 
bocker Life Ins. Co., 44 N. Y. 286, in arguing 
an analogous question, the usage would 
amount to "a practice of receiving small 
premiums for the issuing of large policies 
of insurance upon the lives of persons al- 
ready dead. To bring it to the case of Mr. 
Howell, who, according to this construction, 
was only one of a numerous class, the case 
was this: This company agree with Mr. 
Howell that if he should die on the 15th of 
July of any year, after twelve o'clock at 
noon on that day, or within a few days 
thereafter, if any one on his behalf should 
then pay to the company the sum of $138, 
they would at once issue or renew a policy 
upon his life for one year for the sum of 
$5,000. They would, in short, agree posi- 
tively to pay §5,000 for the consideration 
of $138. * * * It is, as already stated, an 
agreement to insure the life of a man who 
is dead at the time of making the agree- 
ment." The entire scheme depends upon 
the assumption of what is known to be true, 
that a small number only would die within 
a short period, while the far greater por- 
tion will live and pay premiums to a com- 
paratively advanced age. These modern 
judgments cut the scheme in two, and say to 
all those who are public enemies: "None 
of you need pay your premiums as provided 
in the contract; but those who happen to 
die are entitled to the full sum insured, de- 
ducting the premiums, while not one of your 
fellow enemies are compelled to contribute 
a dollar for this purpose. The money shall 
be paid by loyal citizens alone." The dis- 
astrous effects of such a rule of law upon a 
mutual insurance company, and the vital 
importance to them of the prompt payment 
of premiums by all for whom they stand 
guaranty, will appear by a simple illustra- 
tion. It is well known that the whole 



scheme of life insurance is based upon the- 
law of average. Out of a given number of 
insured persons, statistics show there will 
be on the average a certain proportionate 
number of deaths each year; and in a mu- 
tual scheme, the premiums to be paid each 
year by the whole number insured are fixed 
at such an amount as will make their sum 
total just sufficient to meet the losses aris- 
ing from the average deaths during the 
year, and to provide for unforeseen fluctua- 
tions of the law of average and other con- 
tingencies, including necessary expenses. 
Thus, in a company consisting of one thou- 
sand persons, insured for one year for $1,- 
000 each, where the average number of 
deaths was fixed at ten, each member must 
pay a premium of $10, making in all $10,- 
000 of premiums, in order to meet the ten 
death claims— supposing, for the sake of 
simplicitj', that there are no expenses or 
auctuations of average. The company 
would thus meet its liabilities, and be sol- 
vent at the end of the year. Now, suppose- 
it stai-t the next year with the same num- 
ber insured in like manner, and on the same 
basis, but that five hundred of those who 
paid premiums in the former year suspend 
payment in this. Out of the five hundred who 
pay the average number of deaths will be- 
five, and the amount of premiums paid will 
be just sufficient to meet those losses— $5,000. 
But five, also, of those who suspend will 
die, and under the rule in question the com- 
pany would be liable to their representatives 
for $5,000 of death claims, less $53.50 of 
unpaid premiums and interest, with no 
means for meeting such a liability, and no 
claim whatever upon the survivors of those 
who suspend. If time were thus held not 
to be of the essence of these unilateral life 
insurance contracts, it is difficult to see 
how a mutual company can escape ultimate 
if not speedy bankruptcy. No one knowing 
such to be the law would pay a single pre- 
mium after the first, but would suspend; 
and if he chanced to die within the time 
when the amount assured to him would ex- 
ceed that of his unpaid premiums, his repre- 
sentatives would demand that excess; oth- 
erwise he would drop the policy, thus secur- 
ing to himself all the benefit of his^chances 
of death, while the company have no benefit 
of his chances of life after the first year. 
There is but little significance in a name; 
but our own idea of the result of such a 
rule of law is expressed by calling it rank in- 
justice rather than the beneficent and kindly 
interference of a court of equity to prevent 
wrong. We have no doubt that were this a 
bill in equity seeking relief from the conse- 
quences of the impediments created by the 
war, as possibly it may be claimed to he, no re- 
lief could be given. For a gi-eater reason must 
judgment be denied in this action at law. 

So many of the arguments upon which the 
following counter-judgments rest have been 
already considered, that few of their points 
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will be here noticed, and tliose "by no means i 
tlie most important. Kershaw v. Kelsey, 
100 Mass. 561, adds the considerable influ- 
ence of the tribunal which decided it to the 
recent tendencies; but we do not perceive 
that its argument adds anything to the rea- 
sons which sustain them. We know of no 
more forceful illustration of the impolicy of 
the rule asserted in that judgment, than the 
simple statement of the unpatriotic and mer- 
cenary conduct it legalized. Indeed, we 
think we discover in the unparalleled mean- 
ness of the defense, that which greatly prej- 
udiced the mind of the court in reference 
to its legality. A resident of Massachusetts, 
while his fellow-citizens were hurrying to 
the battle-field, betakes his capital, his son 
and himself to the enemy's territory, and 
renting a portion of it, enters into a con- 
tract for raising and preparing for market 
an article of produce so essential to the 
power which was endeavoring to overthrow 
the government, that it was declared sub- 
ject to seizure by our armies. If evei-y con- 
tract, the execution of which adds to the 
enemy's power of resistance, is void, this 
one certainly was so. 

If it be true that the law presumes the 
citizen to intend what he ultimately does in 
its violation, then the circumstances before 
the Massachusetts court presented a case 
■yhere that court was bound to presume that 
the unlawful transportation of the cotton to 
Massachusetts was one of the original ob- 
jects of the contract, and to have held the 
contract void for that reason. 

Upon the face of the report, a case was 
clearly made where the presumption was 
that the defendant crossed the lines for the 
purposes of the agreement. Intercommunion 
was therefore established, and within the 
reasoning of the case itself, the contract of 
leasing was unlawful. 

A citizen never so loyal, in any way inter- 
ested in the produce of an enemy's soil, be- 
comes in reference to suph products, an ene- 
my. In 1 Kent, CJomm. 74r-76, it is said: 
"It was considered by Sir Wm. Scott (The 
Phcenix, 5 C. Rob. Adm. 21, and in The Vrow 
Anna Catharina, Id. 161) that the possession 
of the soil impressed upon the owner the 
character of the country, so far as the prod- 
uce of the soil was concerned, wherever the 
residence of the owner might be. The prod- 
uce of a hostile soil bears a hostile character 
for the purpose of capture, when in the pro- 
cess of transportation from an enemy's coun- 
try." "The enemy's lands are the great 
source of his wealth and the most solid foun- 
dation of his power; and whoever possesses 
land in the enemy's country, though he may 
in fact reside elsewhere and be in fact a 
friend, must be taken to have incorporated 
himself with the nation, and the produce of 
the soil is enemy's property." "The reason- 
ableness of this doctrine will be acceded to 
by all nations, and is particularly recognized 
by the supreme court of the United States." 



See 1 Duer, Ins. 451, and Thirty Hogsheads 
of Sugar, 9 Cranch [13 U. S.] 191, where 
Chief Justice Marshall uses nearly the same 
language. The manifold applications of this 
doctrine, found in Wheaton, Phillimore, Hal- 
leck and every European continental writer, 
show that Kershaw v. Kelsey, in holding 
legal a lease of land in hostile territory which 
must result in the production of material aid 
to an enemy, is clearly at war with it. We 
have endeavored to show that the only ex- 
ceptions to the rule that contracts with an 
enemy are void, are those for ransoms and 
necessai'ies. But this judgment sweeps away 
the rule entirely, and legalizes, not only the 
continuance, but the creation of every pos- 
sible agreement for the production of ma- 
terial and the manufacture of supplies in the 
enemy's territoiy, where intercommunion 
across the lines is not involved, 

Cohen v. New York Mut. Life Ins. Co., 50 
N. Y. 610, carefully states the correct general 
principle, and concedes that this contract 
would be void, if at war with public policy. 
In arguing that it was not so, the court take 
the three following positions: 1st— That the 
insurance of the life of an enemy involves no 
ihterests hostile to those of our government; 
2d— That it comes within the principles of 
the decisions which suspend only the right 
of action upon bonds and notes; and 3d— It 
approbates the argument in Kershaw v. Kel- 
sey, that intercourse across the hostile lines 
is necessary to render a contract void. These 
positions we elsewhere consider in our gen- 
eral argument. The objection that the pay- 
ment of the premium was a condition preced- 
ent, was answered by what was to us a 
somewhat novel application of the doctrine 
announced in Brewster v. Kitchin, 1 Ld. 
Kaym. 317; Touteng v. Hubbard. 3 Bos. & 
P. 291; Wood v. Edwards, 19 Johns. 205; 
People V. Bartlett, 3 Hill, 570; Wolfe v. 
Howes, 20 N. Y. 197,— and other similar judg- 
ments, where it is held that performance is 
excused on the part of a defendant when 
from a change in the law it becomes illegal 
or, from the act of God, impossible. We have 
already considered this subject, and recur to 
it here simply to say, that after a careful 
examination of the cases cited, we consider 
all of them, in their arguments and illustra- 
tions, as pointedly against the application of 
the rule made in the judgment. At page 623 
it is said that interest compensates for non- 
payment of the premiums; and Hamilton v. 
Mutual Life Ins, Co. [supra], and 7 Bush, 179, 
make a similar assumption. If a single trans- 
action only is looked at, and we omit to con- 
sider the fact that the payment of premiums 
is not obligatory, and ignore the nature of 
the mutual scheme which is such that finan- 
cial injustice of the grossest kind results 
from compelling the company to pay for 
those enemy delinquents who die, while few 
of those who survive pay their premiums at 
all— then beyond doubt interest, if compound- 
ed, would seem to compensate mathematic- 
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ally for payment. But a moment's consid- 
eration will serve to sliow that it does not in 
fact compensate. These eases overlook the 
palpable difference to the company between 
assuming a risk and assuming a loss. The 
insurers are entitled to, and do have this 
interest (i. e., the use of _^the money,) where 
the contract is exactly carried out; and in a 
case where the insured is still living, and is 
in as good health as when the first unpaid 
premium fell due, we tliink interest -\i'ould 
compensate on a renewal of the policy, be- 
cause the risk is then the same as would 
have been taken had the premium been 
promptly paid. But where the health of the 
assured has failed or death has occurred, the 
insurers are called upon to accept a greater 
risk or an absolute loss, upon the same terms 
on which they agreed to accept the risk con- 
templated by the policy. The ruling of these 
cases compels the insurers to assume a loss 
for precisely the same consideration which 
the policy awarded them for assuming a risk. 
But such a consideration is wholly foreign to 
the necessities of this argument. A policy 
of life insurance is a part of an indivisible 
scheme, incapable of existence as an isolated 
transaction; and all arguments which con- 
sider it otherwise ai-e but misconceptions of 
its true nature. 

It was urged upon the New York court that 
this scheme created a copartnership, and that 
upon conceded piinciples the relations be- 
tween the members W'ere therefore dissolved 
by war. This was answered from the bench 
hy pointing out the familiar difference be- 
tween a copartnership and a corporation, 
whose existence is not at all affected by the 
withdrawal of a portion of its members. We 
think such a reply involves a misconception 
of what must have been the objection of the 
very learned counsel in that cause. They 
could hardly have made the mistake of sup- 
posing, that the judicial personage created 
by the laws of and doing business in the 
state of New York was dissolved because a 
portion of its members, by virtue of the very 
terms and conditions provided by the contract 
itself, or otherwise, had ceased to be such. 
Manifestly, what was intended to be urged 
was, that the precise evils resulting from con- 
tinuing commercial partnerships, follow the 
continuance of this scheme of mutual Insur- 
ance—meaning what is to us entirely obvious, 
that a large body of persons in the loyal region 
would be interested in the health and pros- 
perity of an equally large number of our ene- 
mies, and directly affected pecuniarily far be- 
yond the mass of their fellow-citizens, by the 
bombardment of every rebellious city, and 
by every raid into their territory, which 
would deprive of shelter, raiment or food, 
other members of the corporation; and that 
therefore, the principle which dissolves a 
partnership forbids also this relation. This 
objection was not successfully answered by 
saying, what no intelligent lawyer would 
question, that a corporation in these eircum- 



' stances was not dissolved like a copartner- 
ship. The difference between the relations 
of members in this mutual scheme, and of 
those in ordinary stock corporations the ob- 
ject of which is to prosecute a business un- 
connected with its shareholders, is most ob- 
vious. Here, each member is personally and 
directly interested in the health and welfare 
of every other; thus presenting, in the most 
efficient form, the precise evils upon which 
the principle dissolving copartnei-ship rests. 
In an ordinary corporation, whether there be 
ten or ten thousand corporators, and whether 
they* be comfortable or uncomfortable, it is 
wholly indifferent. 

Semmes v. Hartford* Ins. Co., 13 Wall. [80 
U. S.] 158, is relied upon as deciding that 
the performance of a condition precedent is 
excused by the war. We think it has no ten- 
dencies to sustain such a proposition. The 
parties had agreed upon a period within 
which prosecution should be commenced, aft- 
er eveiy act had been performed and the ob- 
ligation of the defendant rendered absolute. 
It was but a conventional statute of limita- 
tions. The judgment refers to, and rests 
upon, the same reasons as the decisions which 
hold, that belligerency suspends the running 
of the statute. 

In Sands v. New York Life Ins. C!o., 50 N. 
Y. 626, Judge Peckham, for the court, adds 
to the list of reasons why the policy is not 
abrogated, one which will somewhat startle' 
the insui-ance lawyers of the country. He 
likens the clause for punctual payment to a 
covenant to pay a quarter's rent on a com- 
mon lease. That we have the highest re- 
spect for that tribunal it is unnecessary to 
say. But when such an argument is neces- 
sarily resorted to to sustain a judgment, it 
is to us the very highest evidence that those 
reasons upon which alone we have a right 
to rely are wanting. 

New York Life Ins. Co. v. Clopton, 7 
Bush, 179, confines the rule we ai-e consid- 
ering to policies upon property which, ac- 
cording to the modern usages of war, is 
ordinarily confiscated when it comes within 
the power of the enemy. It would continue 
an insui-ance upon any branch of industry, 
without the payment of premiums. It does 
not take pains to say what would be the 
judgment, if the subject should be destroyed 
by raids from the Northern army. In speak- 
ing of a non-combatant, this and other cases 
seem to overlook the fact that they are as 
necessary to successful war as soldiers. Al- 
though learned writers differ as to the per- 
centage which can be. spared for the field, 
common reason shows it has very definite 
limits. Five hundred non-combatants, as 
they are termed, might have been selected 
from the rebel region, whose removal at 
the outset would have prevented the war; 
or would have terminated it within twenty 
days, if effected at any period during its 
continuance. The Reverend Mr. Clopton of 
the 7th of Bush, although he did nothing 
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but pray for JefEerson Davis and his gov- 
ernment, was, beyond all controversy, of 
more consequence as a public enemy than 
any one obscure private soldier from his 
rebellious state. The distinction in this re- 
gard is without reason. It is not overlook- 
ed that, within our own reasoning, we are 
now considering what is wholly immaterial. 
We assert it to be so. ' We express our dis- 
sent from the attempted distinction, not be- 
cause it is of any force against our conclu- 
sions, but for the reason that it is so fre- 
quently relied upon . in counter-judgments. 
The subject of the insui-ance is never a cri- 
terion. That affects only the degree of im- 
policy and unlawfulness. Ihe essential in- 
quiry is, is it talten for the benefit of an 
enemy? No matter whether the subject be 
a ship, goods upon the ocean, manufactories 
of the great staples of life, in land or scien- 
tific manuscripts— in neither case has the in- 
surance any tendency to increase the sum 
total of the enemy's properts'. But the evil 
consists in placing in the enemy's hands, 
through the obligations of the policy, that 
which will indemnify him after loss, thus in- 
creasing his resources. That this consideration, 
and not the subject matter of the insurance 
or the cause of loss, is the criterion, has 
been quite fully considered already in our 
general reasoning, and its illustrations need 
not be reproduced here. 

It may invite a closer scrutiny of this 
judgment, to call attention to its sugges- 
tion that the agent might take a bond for 
payment of the premium at the end of the 
war, by way of avoiding the confiscation 
power of the rebel government. This would 
require some new headings In insurance 
books, and cause learned actuaries to study 
some principles with which they are not 
familiar. 

The case of Hamilton v. Mutual Life Ins. 
Co. goes upon reasons which would author- 
ize a recoveiy in a court of law; and, ac- 
cording to the rule familiar in the federal 
courts, the bill should have been dismissed. 
The decree of Judge Blatchfard, as well as 
that in Cohen v. New York Mut. Life Ins. 
Co., 50 N. T. 610, must have gdne upon the 
ground that the legal right was imperfect, 
and are precedents in this action at law for 
the judgment we render. 

The most extraordinary feature of the 
opinion in B&imilton v. Mutual Life Ins. Co., 
and one affording a remarkable illustration 
of the liberties which learned judges will 
take with fixed rules of law when they stand 
in the way of what they deem the merits of 
a just cause, is that part which attempts 
to answer the forcible objection, that the 
continuance of an agency to receive pre- 
miums became unlawful for the reason that, 
the instant he received them they were, by 
operation of the local law, confiscated by 
the rebel government. With much spirit of 
expression he declares this is no objection 
at all, because the agent could refuse the 
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tender, and thus prevent the creation of a 
debt which the rebel government could 
seize. The opinion concedes that all agen- 
cies, the duties of which cannot be perform- 
ed without a violation of political duty, are 
abrogated. When pressed with the fact 
that the duties of this one came pointedly 
within the principle, and asked to apply it 
in justification of its discontinuance, he re- 
plies: We will continue the agency, but 
avoid its illegality by a suspension of its 
functions. This is no distortion of the posi- 
tion, but almost its litei-al reproduction. The- 
mind which was forced to resort to such an 
answer must have been close to the line- 
which separates" its judgment from our own. 
And this, too, is said in an opinion which 
holds the removal of the agency a fraud 
which estops the corporation to deny its^ 
continuance. 

A somewhat singular application is made- 
of Ruse V. Mutual Ben. Life Ins. Co., 26 
Barb. 556; Id., 23 N. Y. 516, 21 N. Y. 653r 
Buckbee v. United States Ins., Annuity & 
Trust Co., 18 Barb. 541,— and kindred cases, 
which decide that, where the company, by 
its own fraud, prevents the payments, it is 
estopped to deny that they were made. It 
likens the refusal of a loyal citizen to con- 
tinue a public enemy as his agent, the per- 
formance of whose functions is not only to 
create without consideration an obligation 
upon himself, but to call into existence suc- 
cessive debts which pass by the mere act of 
their creation into the rebel treasury, to 
those frauds and devices which enlightened 
judges have declared should not enure to 
the benefit of the guilty parties. We hardly 
think comment can be necessary to show the 
inapplicability of this class of judgments. 

Wolfe V. Howes, 20 N. Y. 197; .Tones v. 
Judd, 4 Coms. [4 N. Y.] 411; People v. 
Tubbs, 37 N. Y. 58G,— from the list of judg- 
ments which, in modern times, have so just- 
ly established the right of a plaintiff to re- 
cover upon a quantum meruit, where the- 
whole contract has not been completed, but 
there has been a partial performance bene- 
ficial to the defendant, are cited, in our esti- 
mation most erroneously, as grounds for the 
decree. This doctrine in its proper applica- 
tion, is well settled in the federal courts. 
The decisions cited are among the most en- 
lightened of their class, and plainly distin- 
guish between the right they protect and 
that of authorizing a recovery where a con- 
dition precedent has not been performed. 
In Dermott v. Jones [2 Wall. (69 U. S.) 1], 
Judge Swayne in the same jurlgment dis- 
cusses and applies both principles. The 
short answer to what we deem a misappli- 
cation of these decisions is, that in this 
contract, punctual payment is of its essence; 
and if this is so, such decisions are wholly 
inapplicable. 

Manhattan Life Ins. Co. v. Warwick, 20 
Grat. 614. This case, decided by three 
judges against two, furnishes slight author- 
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ity for the plaintiff. It is needless to say 
that, in our estimation, the reasoning of 
Judge Christian and his dissenting associ- 
ate, is the better law. An enemy creditor 
insured the life of an enemy debtor, in a 
loyal company; and a distinction between 
such a contract and one directly upon com- 
merce and property, is still more subtle and 
fanciful than if the policy were upon the 
husband or father for the benefit of the 
widow and children. Still, tlie reasons upon 
which the last is protected, just as conclu- 
sively sustain a public enemy's insurance of 
one of his commercial securities. 

In opposition to the most familiar judicial 
history, it is said that no judgment has ever 
held a partially performed contract abrogat- 
ed; that the principle is never applied where 
it will injure the parties; and that the de- 
fense is actually immoral. This is quoted and 
approved in [Hamilton v. Mutual Life Ins, 
Co., supra]. Bverj' case of marine insurance 
and all in reference to commercial intercourse 
involved partially performed conti-aets, the an- 
nulling of which entailed loss upon the par- 
ties. No branch of the rule has the slightest 
reference to personal protection, but in all 
instances of its assertion has universally sub- 
ordinated private interests to the policy and 
presumed good of the nation. 

The consequences of the abrogation in- 
volve quite different considerations. An ex- 
ecutory contract, under which money has 
been paid, annulled by war, might, in par- 
ticular circumstances, authorize, after peace, 
a recovery upon the common counts, as in 
the case of a rescinded contract. This ques- 
tion is not before us, and is referred to only 
as an answer to some of the extravagant il- 
lustrations employed in the opposing argu- 
ment. 

We are unable to appreciate the argumenta- 
tive effect which the opinion imputes to the 
facts that a local statute demanded an 
agency, and that the policy constituted a Vir- 
ginia contract; although these features 
seem to constitute leading reasons for giv- 
ing judgment for the plaintiff. If the con- 
tinuance of the contract is against public 
policy, it is wliolly immaterial where it was 
made. If the functions of the agent could 
not be lawfully exercised, it is of no conse- 
quence that he was originally appointed by 
the compulsion of the statute. It seems to 
as that the only important inquiry, viz.: 
'Are the substantial relations existing be- 
tween the parties such as war dissolves?" 
is overlooked. 

Judgment must be rendered for the de- 
fendant with costs. 

NOTE, This case was afiirmed in the su- 
preme court of the United States, by a divided 
court. [Unreported.] The casse of Hamilton v. 
Mutual Life Ins. Co. was also affirmed on ap- 
peal by the same divided court, which asserted a 
doctrine the opposite of that announced by Judge 
Emmons. [Unreported.] 

[The following note to Smith v. Charter Oak 
Life Ins. Co. is reprinted from 1 Cent. Law J, 



79, by permission, instead of the condensation 
of the same given in 1 Flip. 339:] 

"The reasoning on which Judge Emmons pro- 
ceeds is, that the keeping alive of such a con- 
tract is beneficial to the public enemy. This, it 
is admitted in the case of Sands v. New York 
Mut. Life Ins. Co., 50 N. Y. 632, would ter- 
minate the contract, if such were the case; but 
this is denied, especially when the policy con- 
tains a provision rendering it void if the as- 
sured shall enter thA military or naval service, 
or die in the known violation of any law of the 
United States. Where the policy contains such 
a provision, Peckham, J., argues {50 N. Y, 635) 
that its perpetuation would be injurious to the 
public enemy. Again, Jud^e Emmons argues 
that the fact that the sum insured will not in 
any event be paid until after the return of 
peace, does not furnish any reason against the 
doctrine that such a contract is avoided by war; 
because, if continued, it remains 'one of the 
most certain sources of future payment which 
could be placed in the hands of our enemies.' 
It constitutes 'present capital in the hands of 
the enemy,' This argument is forcibly answered 
by Judge Blatchford in Hamilton v. Mutual 
Life Ins. Co. [Cast No. 5,986], as follows: 'Nor 
is it perceived how the amount or value of a 
policy on the life of an alien enemy, who dies 
during the war, can be availed of to aid the war, 
by the government of the country of the assured, 
in anj' way, or to any extent, in or to which the 
amount or value of a promissory note, made be- 
fore the war, and falling due during the war, 
can be availed of to aid the war, by the gov- 
ernment of the country of its holder, while its 
maker continues to be an alien enemy. Yet it 
was never heard that the obligation to pay a note 
was, under such circumstances, or for such rea- 
sons, abrogated by a war.' 

"Judge Emmons' opinion places the question 
entirely, as we understand it, upon grounds of 
public law, and political duty. In the Georgia 
case (44 Ga, 122). the same conclusion is reached 
on a somewhat different ground. McCay, J., pro- 
nouncing the judgment of the court, reasons as 
follows: 'It would have been illegal for Mrs. 
Dillard (the wife of the insured) to pay the pre- 
mium to the company, during the war, contrary 
, to the act of congress. And were this a case of 
forfeiture for a failure, we should hold that a 
forfeiture was prevented by the illegality of the 
performance of the condition. But is this such 
a case? The company contracts to pay so much 
at the death of the insured, if the annual pre- 
miums are paid as stipulated. It is clear from 
the policy, and from the known practice of all 
the companies, ,that the insured has a right, at 
any time, to refuse to pay, and give up his pol- 
icy. The contract, upon its face, requires to be 
renewed from year to year, by the payment of 
the premium. Indeed, a contract of life insur- 
ance is, at best, nothing but an undertaking 
that the company will take the annual pre- 
miums paid, invest them safely, and pay the in- 
sured the product, after deducting the expenses 
of the business. Indeed, if every person insured 
lived to an average age, this would be exactly 
the contract. But, as any individual may die 
at any time, the company agree to pay him what 
his premium would amount to, making up its 
losses upon him by the payment of those who 
live beyond the average age. The regular an- 
nual payment of the premium agreed on is thus 
a condition precedent of the contract, and not 
a condition subsequent. And it is just here, 
that the authorities relied on fail to apply. If 
a condition subsequent becomes illegal, there is 
no forfeiture; for the estate having once vested, 
it shall not be divested because the party faiLs 
to do an illegal or impossible act Code, § 2680. 
But it is different with a condition precedent. 
If that be illegal, the right never vests. It is 
not a question of forfeitiu-e, but a failure to do 
the thing necessary to acquire the right. Broom, 
Leg. Max. 176. And this, it seems to me, is a 
distinction based upon principles of justice and 
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sound sense- If I promise a man to sell him 
my house, provided he appear on a particular 
day with the moiley, and he fails, for whatever 
reason, other than my fault, he has no rifrht m 
the house. But if I sell him the house, and it is 
agreed that he shall forfeit it, if he fail to pay me 
for it in full, by a particular day, then the cause 
of his failure may, both in equity and sound 
sense, become very material.' On the other 
band, in the case of Cohen v. New York Slut 
Life Ins. Co., 50 N. Y. 623, we find the follow- 
ing counter reasoning: 'At the time of making 
the contract in this case, the plaintiff had the 
legal right and ability to make the annual pay- 
ment, but the effect of thb war was to make 
the attempt unlawful without any fault on his 
part. The operation of a condition as express 
and absolute as in this case, was held suspended 
during the war, in Semmes v. Hartford Ins. Co., 
14 Wall. [81 TJ- S.] 158, The condition there, 
as here, was by the act and agreement of the 
party; and yet its performance being impossible, 
it was held to be inoperative.' 

"The cases which hold that the contract of life 
insurance was not abrogated by the war, proceed 
diiefly upon the ground, that such a contract is 
in part executed by the payment of premiums; 
that by such payment, the beneficiary acquires 
a vested right in the benefits promised by the 
contract, of which he cannot be deprived by a 
casualty beyond his control, like the breaking 
out of a war. And some of the cases urge, in 
forcible language, that to hold the contract ab- 
rogated by the war, would be grossly unjust to 
the person for whose benefit the insurance is ef- 
fected, and that such a defence on the part of 
the insurer, is an unconscionable defence. Thus, 
it is said in the Kentucky case: ' 'To subject to 
forfeiture all the premiums paid, as well as the 
five thousand dollars for the loss of life, would 
be harshly and unreasonably penal, for no bet- 
ter cause than the inevitable non-precise pay- 
ment of premium, which the law prevented the 
appellant from a right to receive. * * * A 
suspension of the remedy, and not a dissolution 
of the contract, is all that is necessary, befitting 
or just.' New York Life Ins. Co. v. Olopton, 7 
Bush, 184, 188. In the case of Hamilton v. 
Mutual Life Ins. Co. [supra] the question is 
put by Judge Blatchford in this way: 'The de- 
fendants in effect say to Goodman (the insured): 
"It was unlawful for us to receive from you 
your premiums for 1862, 1863, 1864, and 1865. 
as they became due; it would have- been idle for 
you to have tendered them to us; yet as the 
contract was that you should pay them at spec- 
ified times, the contract is forfeited; our lia- 
bility to pay you the $5,983.05 is at an end, and 
besides that, the $2,307.50 paid us as premiums 
on the policies of 1849, and 1858, is forfeited to 
us." I do not believe a defence of that kind to 
a policy of life insurance situated like the pres- 
ent one. was ever allowed by any court of jus- 
tice in any civilized community. I certainly 
shall not be the first judge to set a precedent of 
the kind.' Equally strong is the language of 
Anderson, X, speaking for a majority of the 
court in the Virginia case, where he states the 
case thus: 'They (the insurers) refused to re- 
ceive the last premium when it fell due and was 
tendered, and now refuse to pay the policy be- 
cause the premium was not paid; and, more- 
over, claim of the defendant in error a forfeiture 
of the premiums which he had paid, amounting- 
to §5,155. besides interest; and they invoke the 
intervention of the court to sustain them in these 
pretensions. * * * It would be a monstrous 
perversion of law, and repugnant to our every 
sense of justice, to say that this company, after 
having received more than half the sum assur- 
ed, could, by this act, determine the policy, hold 
on to the money they had received, and say to 
tlieir confiding victim, "You may whistle to the 
winds for your merited reward, notwithstand- 
ing you relied upon our covenant and good 
faith to pay it." ' 
"And while the court admit that this lan- 



guage puts the case too strongly, yet they say 
further on, that the proposition that the com- 
pany could withhold from the agent the print- 
ed receipts by which payment of the premiums 
was to be acknowledged, 'would be to say that 
they could refuse to receive payment, and there- 
by release themselves from the obligation of the 
policy, and subject the assured to a forfeiture, 
without any default of his, of all the premiums 
he had paid— a conclusion against which the 
sense of mankind would revolt' 

"These extracts indicate, to a partial extent, 
the reasoning of the courts on the subject. The 
result of the recent adjudications may be sum- 
med up, as follows: 

"1. The contract of life insurance is not ab- 
rogated, but only suspended, by the outbreak of 
a war which places the insurer and insured 
within opposing lines of belligerent occupancy. 
Smith V. Charter Oak Life Ins. Co., supra; 
Seyms v. New York Life Ins. Co._(U. S. Cir. Ct. 
S. D. Miss. Nov. Term, 1873; Hill, J.) [unre- 
ported]; Cohen v. New York Mut. Life Ins. 
Co., 50 N. Y. 610; Sands v. New York Life 
Ins. Co., Id. 626; Manhattan Life Ins. Co. v. 
Warwick, 20 Grat. 614 (two of the five judges 
dissenting) ; New York Life Ins. Co. v. Clopton, 
7 Bush, 179; Hamilton v. Mutual Life Ins. Co. 
[supra]. Contra: Tait v. New York Life Ins. 
Co. (U. S. Cir. Ct W. D. Tenn.; Emmons, J.) 
[Case No. 13,726]; Dillard v. Manhattan Life 
Ins. Co., 44 Ga. 119. 

"2. If the stipulated premiums are paid until 
the outbreak of the war, but not thereafter, and 
the assured die during the war, the beneficiary 
or legal representative may, by giving notice and 
making proof of death within a reasonable time 
after the close of the war, demand and compel 
payment of the sum stipulated in the policy, 
less the unpaid premiums accruing previously 
to the death of the insured, with interest. Sands 
V. New York Life Ins. Co., supra; Seyms v. 
New York Life Ins. Co., supra; Manhattan 
Life Ins. Co. v. Warwick, supra (two of the five 
judges dissenting); Hamilton v. Mutual Life 
Ins. Co., supra; New York Life Ins. Co. v. Clop- 
ton, supra. Contra: Tait v. New York Life Ins. 
Co., supra; Dillard v. Manhattan Life Ins, Co., 
supra. And this principle applied to an insur- 
ance maintained by a creditor upon the life of 
his debtor. Manhattan Life Ins. Co. v. War- 
wick, supra. 

"3. If the insured survives the war, and within 
a reasonable time thereafter the unpaid premi- 
ums accruing during the war are tendered by 
him, and the insurer declines to receive the 
same, or to acknowledge the policy as in force, 
the beneficiary in the policy may maintain a 
bill in equity to reinstate the contract and de- 
clare the rights of the parties. Cohen v. New 
York Mut Life Ins. Co., supra. 

"4. Or, under like circumstances, payment of 
the premiums having been tendered to, and re- 
fused by, the company's agent, during the war, 
the beneficiary may treat such refusal as a 
breach of the contract, and may maintain an ac- 
tion at law for damages; and the measure of 
damages is the value of the policy at the time 
of such breach of contract. Smith v. Charter 
Oak Life Ins. Co., supra (principal case). 

"5. The relation of principal and agent be- 
tween an insurance company residing within one 
of the lines of belligerent occupancy, and its 
agent residing within the other, is not termi- 
nated by the fact of war. Smith v. Charter 
Oak Life Ins. Co. (principal case) supra: Sands 
V. New York Life Ins. Co., supra; Hamilton v. 
Mutual Life Ins. Co., supra; Manhattan Life 
Ins. Co. V. Warwick, supra; New York Life Ins. 
Co. Y. (DIopton, supra. Contra, Tait v. New 
York Life Ins. Co., supra. And see Ward v. 
Smith, 7 Wall. [74 TJ. S.] 447, 452; TJ. S. v. 
Grossmeyer, 9 Wall. [76 U. S.] 72, 75. Pro- 
vided, the agent had been appointed before the 
war. Id. 75. 

"6. And it is the duty of the insurer to pro- 
vide an agent in the state where the premiums. 
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by the terms of the policy, are to be paid; and 
this duty continues, notwithstanding the inter- 
vention of war. Hamilton v. Mutual Life Ins. 
Co., supra. 

"7. Although an agent under such circum- 
stances, would not have the power lawfully to 
enter into new contracts of insurance (New 
York Life Ins. Co. v. Clopton, supra; Ward v. 
Smith, 7 Wall. [74 U. S.] 452), nor to transmit 
money received for premiums across the hostile 
lines to his principal: yet he might lawfully re- 
ceive premiums on policies in force before the 
war, and such the insured might lawfully pay 
(Manhattan Life Ins. Co. v. Warwick, supra; 
Sands T. New York Life Ins. Co., supra). At 
least, a tender to such an agent, and his refusal 
to receive the premium because of his inability 
to transmit the same to his principal because of 
the intervention of a state of war, would save 
a forfeiture of the policy. Hamilton v. Mutual 
Life Ins. Co., supra. 

"8. Payment of premiums under such circum- 
stances in Confederate money, is a good pay- 
ment. Sands v. New York Life Ins. Co., supra. 
But the right of the company through its agent 
to refuse payment in such funds, is recognized 
in Manhattan Life Ins. Co. v. Warwick, supra." 

[In New York Life Ins. Co. v. Statham, 93 
TT. S. 24, the supreme court of the United States, 
per Mr. Justice Bradley, held, in 1876, that if 
failure to pay the anniial premium be caused hy 
the intervention of war between the territories 
in which the insurance company and the as- 
sured respectively reside, which makes it unlaw- 
ful for them to hold intercourse, the policy is, 
nevertheless, forfeited if the company insist on 
the condition; but in such case the assured is 
entitled to the equitable value of the policy, aris- 
ing from the prem.ums actually paid. 

[See, also. New York Life Ins. Co. v. Davis, 
95 U. S. 425.] 
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In re TALBOT. 

[2 N. B. R. 280 (Quarto, 93); 2 Am. Law T. 
Rep. Bankr. 15; 1 Chi. Leg. News, 107.] i 

District Court, S. D. Georgia, Dee. 4, 1868. 

Bankruptcy — M-vkshal's Bill, of Costs. 

1. On a bill of costs of U. S. marshal as mes- 
senger. Held, that travel by a U. S. marshal 
as messenger to make I'cturn on warrant of 
bankruptcy is necessary, and mileage of five 
cents per mile therefor is a proper charge. 

[Cited in Re Donahoe, Case No. 3,979.] 

2. A charge of ten cents per folio for preparing 
notices to creditors is an improper charge. 

3. An item for attendance is an improper 
charge. 

By FRANK S. HESSELTINB, Register: 
In pui-suance of the order of this honorable 
couit, referring to me, as register in bank- 
ruptcy, the "messenger's bill of costs," in the 
above stated matter, to look into and re- 
port upon the correctness thereof, I have 
carefully examined the said bill and so much 
of the bankrupt act [of 1867 (14 Stat. 517)], 
as has reference thereto, and do humbly sub- 
mit the following report. 

The "bill of costs" taxed by the messenger 
is as follows: 



1 [Reprinted from 2 N. B. R. 280 (Quarto, 93), 
by permission. 1 Chi. Leg. News, 107, contains 
only a partial report.] 



1. For service of warrant ? 2 00' 

2. For necessary travel, five hundred 

and ninety-two miles at five cents 

per mile 29 60 

3. For notices to creditors, twenty- 

seven, at ten cents each ! . 2 70 

4. For actual and necessary exjienses 

in -publication of notices, advertis- 
ing, four dollars, preparing sanu', 
ninety cents, postage, envelopes, 
eight cents 4 9S 

5. For preparing twenty-seven notices, 

one hundred and eighteen folios, 

at ten cents 11 80- 

6. For stamps and envelopes, twenty- 

seven notices at four cents each. , 1 08 

7. For furnishing two cooies of adver- 

tisements, at five cents each.... 10 

8. For making affidavits to warrants. . 50 

9. For drafts and copy costs, one folio 

at ten cents 10 

10. For attendance 1 50 

?54 3(> 
I find that the first, third, and fourth items 
are authorized by the fortj-'seventh section 
of the bankrupt act. 

Item 2. This charge is for the travel of 
the messenger from Savannah to Albany and 
back again, made for the purpose of making- 
his return of the warrant and his doings 
thereon, before the register presiding at the- 
first meeting of creditors held at Albany,, 
in pursuance of the notices published by the 
authority of the said warrant. The mes- 
senger claims that it is authoriKed by the 
words in the forty-seventh section: "For all 
neeessaiT travel at the rate of five cents a 
mile each way." I. Is this necessary travel? 

11. If the travel is necessarj' is the charge 
for it correct? 

First. Section 12 of the bankrupt act (gen- 
eral clause 87, Rice's Manual) provides, that 
at the meeting held in pui-suance of the no- 
tice, one of the registers of the court shall 
preside, and the messenger shall make re- 
turn of the wai-rant and of his doings there- 
on. The warrant addressed to the marshal 
closes with the words, "And have you then 
and there this warrant, with your doings 
thereon." From this it is plain that the 
travel to the place of the meeting for the 
purpose of returning the warrant is neces- 
sary. As the register who presided over this- 
meeting lives at Savannah, and has his prin- 
cipal office there, and went from there to 
hold this court at Albany, the necessity for 
this ti'avel iierhaps might have been obviated 
by a change in the mandate for return, mak- 
ing the warrant returnable before the reg- 
ister at Savannah. This, however, was not 
done, and I decide that the travel was neces- 
sary. 

Second. The travel being necessary, is the 
charge for mileage correct? By section 47 
of the bankrupt act the messenger is allow- 
ed: "For all necessai'y travel at the rate of 
five cents a mile each way;" and this, were 
there nothing further upon this subject, 
would be conclusive, and I should decide the 
charge to be correct; • but I find by the same 
section that the Justices of the supreme court 
of the United States are authorized to pre- 
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scribe additional fees, oi* to reduce those fees 
prescribed in this section. Have tliey by 
virtue of tliis autliority passed any rule or 
order affecting this fee of mileage? After 
a cai-eful examination of tbis subject I can 
come to no other conclusion than that "Rule 
12, Genei-al Orders in Bankruptcy," was pass- 
ed to affect this fee. The rule provides, first, 
for tbe payment of the register's travelling 
and incidental expenses, and those of any 
clerk or other ofiieer attending him in the 
performance of his duties, in any ease or 
number of cases which may be referred to 
him; second, it provides that the marshal 
shall make return of his actual and neces- 
sary expenses in the service of every war- 
rant addressed to him, and for custody of 
property, publication of notices, and other 
seiTices, and other actual and necessary ex- 
penses paid by him. The act did not provide 
for the payment of the register's expenses in 
attending a court of bankruptcy; this rule 
does, and also provides for the expenses of 
a clerk or a messenger, who may attend him 
at the court. The act did provide mileage 
for the neeessaiy travel of the messenger, 
in the service of a warrant. This rule chan- 
ged or reduced it to "actual and necessary 
expenses in the service of every warrant ad- 
di'essed to him." The act provided for his 
actual and necessary expenses for custody 
of property, publication of notices, and other 
services. Rule 12 added to these the service 
of warrant, giving him instead of mileage 
his actual and necessary expenses therefor. 
If the expenses of the messenger, who at- 
tends with the register at the several places 
of holding courts in this district, and at those 
courts returns the sevei-al warrants returna- 
ble at each, are not provided for under the 
first class of rule 12, are they not under the 
words "actual and necessary expenses in the 
seiTice of every warrant" in the second para- 
graph? I am not at liberty to conclude that 
the justices of the supreme court, by this 
rule, only intended to provide for the man- 
ner of the messenger's return of his ex- 
penses for services, as provided in paragraph 
4, § 48, and that the addition of the words 
"service of waiTant," not found in that par- 
agraph, was an oversight. Nor am I at 
liberty to question their authority for sub- 
stituting actual and necessary expenses for 
the service of a warrant, in place of mile- 
age for necessary travel. If I were I might 
have trouble in harmonizing this rule and 
section forty-seven, which authorizes the jus- 
tices to make this change, with section ten, 
which enacts that "they shall frame general 
orders, * * * for regulating the fees pay- 
able and the charges and costs to be allow- 
ed, except such as are" established by this 
act or by law." I can come to no other con- 
clusion than this, that the justices of the su- 
preme court decided that the forty-seventh 
section of the act gave them the authority 
to make rule 12, General Orders and Forms, 
and that they intended by it that the mes- 
23FED.CAS. — 4i 



senger's expenses in the service of every 
warrant should be in lieu of the mileage 
granted to him by the act. There were sev- 
eral warrants returned at this court and at 
other courts held in that vicinity about the 
same time. It is my construction of this 
rule, that where expenses are incurred in 
several cases, as in travelling to hold a ^ourt 
or to make return of a number of warrants, 
the register or messenger should equitably 
apportion the expenses among the several 
cases for which he incurred them. 

Item 5. Preparing twenty-seven notices, 
one hundred and eighteen folios, at ten 
cents, eleven dollars and eighty cents, I find 
no authority for in the banki-upt act. I be- 
lieve that it is claimed under the act of 
congi-ess of February 26th, 1853 [10 Stat. 
161], providing fees for marshals and other 
ofiicers. I do not sustain this claim. The 
fee bill of 1853 provided certain fees for the 
sei-vices of a United States marshal. The 
services rendered in this court are by a mes- 
senger. The act establishing the office and 
duties of messenger has designated the fees 
appertaining to the office, and I do not think 
that the messenger can claim for services 
rendered under the bankrupt act fees which 
are not designated in the act. The clerk 
may, for the act so provides, vide section 47, 
Bankrupt Act, but no other officer of this 
court can legally do so. The following lan- 
guage, found in the same section of the act, 
is plain and decisive upon this point r "The 
assignee shall pay out of the estate to the 
messenger the following fees, and no more." 
The United States distiiet court of Ken- 
tucky, in Re Dean [Case No. 3,699], has de- 
cided that this charge is not sanctioned by 
the "Pee Bill Act of 1853," and refused to 
allow it. I might add, that as the number of 
creditors increases, the number of notices 
and folios also increases, so that in some 
cases in this court the fee for printing these 
notices, by this system of geometrical pro- 
gression, reaches above two hundred dollars. 
It cannot have been intended by the framers 
of this act that a bankrupt must pay for the 
notices sent to his creditors so lai*ge a fee 
as this. In the language of a member of 
congi-ess who opposed this act prior to its 
amendment: "It would cost a man more 
to take the benefit of it than to pay his 
debts." It would defeat the end and aim of 
the law; the poor will be unable to get rid 
of the burden of debt I am not able to un- 
derstand for what service the allowance of 
ten cents for each written note to creditor is 
intended, if there is a chai-ge for preparing 
notices and also one for stamps and envelopes 
for sending the notices. It is true that this 
allowance of ten cents for each written note 
to creditor is inadequate for the service of 
preparing these notices. And it was with 
a view, doubtless, to remedy this defect in 
the act that rule 11 of this court was passed. 
I know no reason why, whatever the mes- 
senger may pay out to the printer for print- 
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ing these notices, may not be justly allowed 
to him under the head of expenses for "oth- 
er services," provided for in rule 12. I desire 
to call the attention of the court to the para- 
graph in the forty-seventh section of the act, 
that "for cause shown and upon hearing 
thereon such further allowance may be made 
as the court in its discretion may determine," 
so that this court is at liberty, whenever it 
shall decide that the messenger is not prop- 
erly remunerated for his services, to allow 
him additional pay in any case. 

Items 6, 7, S, and 9, are for expenses in- 
curred, and are correct. 

Item 10. "For attendance, one dollar fifty 
cents," I find no authority for, and no i-eason 
is given for the charge other than that it 
is found in the bill of fees of the messenger 
in other districts. It is not approved. 

BRSKINE, District Judge. The conclusion 
at Avhieh) Mr, Register Hesseltine arrived in 
the matter of "the messenger's costs" in 
bankruptcy cases referred to him by the 
court, on motion of the counsel for the bank- 
rupt, is approved. 
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Case ISTo, 13,7S8. 

TALBOT V. McPHBRSON et al. 

[2 Cranch, G. C. 281.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1821. 

Lies — Coxtkact op Indemnity — Rights of 
Thiki) Paktiep. 

A contract to deliver 300 hides, then in the 
vat, to the plaintiff, as security to indemnify 
iiim for his responsibility for a debt due by the 
defendants, which has since been satisfied, will 
not constitute a lien upon the hides, in favor of 
the plaint]^ to indemnify him for his responsibil- 
ity for another debt of the defendants, for which 
the plaintiff is liable, where the rights of a third 
person have intervened. 

This was a bill in equity by Elisha Talbot 
against John McPherson and Daniel Mc- 
Pherson, carrying on the trade of tanning, 
tinder the firm of John McPherson & Son, 
and one Tuley, the foreman of John McPher- 
son & Son. The original bill was filed on 
the 15th of April, 1819, stating that the 
plaintiff had purchased of John McPherson 
&, Son 300 hides in the vats, and still re- 
maining there, and that the said J. McPher- 
son & Son had received, for them, a full 
and valuable consideration; "in other words, 
have been fairly paid for them;" and he ex- 
hibits their bill and receipt, which is in these 
words: "Elisha Talbot bought of John Mc- 
Pherson & Son, 300 hides sole leather at 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



eight dollars, in the vats, §2,400. Received 
payment. Join McPherson & Son. Alexan- 
dria, 4 mo. 6th, 1819." The bill further 
states that the plaintiff believes J. McPher- 
son & Son to be insolvent; that he had de- 
manded the hides of tJie defendant Tuley, 
who is the foreman of the tan-yai-d, and haii 
possession of the hides, and refuses to de- 
liver them to the plaintiff; that Tuley has 
not sufficient property to answer in dam- 
ages; that the plaintifC fears that the de- 
fendants will remove, or sell, or dispose of 
the hides; and that he has no means of 
obtaining payment for them, as the defend- 
ants are insolvent. On the 10th of Novem- 
ber, 1819, the plaintiff filed his supplemental 
bill, stating that he had obtained sixty-eight 
of the hides, but that the residue had been 
sold to one D. Dougherty, who has taken 
possession of them, but had not paid for 
them; that he believes the sale was made 
by one John McPherson, .Junior, and that it 
is a contrivance to evade the injunction 
which had been granted upon his original 
bill. Both bills prayed that the hides might 
be specifically delivered to the plaintiff. 

The answer of John McPherson & Son, by 
Daniel McPherson, avers that neither he, 
nor the firm of John JlcPherson &, Son ever 
received any compensation for the hides, 
but that the bill of sale was given as col- 
laterial security to indemnify the plaintiff 
against a debt due to one Silas Wood on a 
forthcoming bond, in which this plaintiff 
was bound as security for this defendant; 
which debt has been discharged by an exe- 
cution on this defendant's property, a pare 
of which consisted of the hides in question. 
John McPherson, Jr., who was made a de- 
fendant by the supplemental bill, avers that 
he was a creditor of John McPherson & Son 
to the amount of $3,201.68, who in April, 
1818, engaged to deliver to him one thousand 
Spanish hides, manufactured into merchant- 
able sole-leather; that in April, 1819, Daniel 
McPherson delivered to him whatever hides 
then remained in the tan-yard in part liquid- 
ation of his claim, and that he authorized 
Tuley to dispose of them as his agent; that 
on the 24th of July, 1819, this defendant sold 
them to D. Dougherty for $4,500, and they 
were delivered to him by Tuley. Daniel 
Dougherty answered to the same effect. The 
payment of the debt to Silas ,Wood, by the 
sale of the property of Daniel McPherson 
under the execution against him, was prov- 
ed by the deposition of the deputy marshal. 

There were many depositions taken re- 
specting John McPherson, Junior's, circum- 
stances, and his ability to become the cred- 
itor of J. McPherson & Son to the amount 
of $3,000. The cause, upon final hearing, 
was argued by Mr. Mason and Mr. Jones, 
for the plaintiff, and by Mr. Swann and Mr. 
Wise, for the defendant. 

CRANCH, Chief Judge (THRTJSTON. Cir- 
cuit Judge, absent). The questions arising in 
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this case are: (1) Has the plaintiff made 
out a title to the three hundred hides, for 
the specific delivery of which he asks a de- 
cree? (2) If he has not, has he proved such 
a contract for the sale and delivery of those 
hides as constitutes a lien upon them in the 
hands of Dougherty, who -was a purchaser 
pendente lite? (3) If the plaintiff has made 
out such a title, or proved such a contract, 
can the court decree a specific delivery of 
the hides? 

1. The bill avers that the plaintiff purchas- 
ed three hundred hides in the vats, but does 
not aver that he paid for them. It only avers 
that John McPherson & Son "had received 
a full and valuable consideration for them; 
in other words, had been fairly paid for 
them." It does not aver that any consider- 
ation, moved from the plaintiff. 

The defendant, Daniel McPhei-son, denies 
(in direct repugnance to the allegation of the 
bill) that he. or any of the firm of John 
McPherson & Son, ever received any com- 
pensation for the three hundred hides; and 
avers that the bill of sale (or more properly 
the bill of parcels) was given to the plain- 
tiff merely to indemnity him against the 
debt for which he was bound to Silas "Wood 
& Co.; which debt he avers has been satis- 
fied out of his own property. This state- 
ment of the defendant, so far as it denies 
the allegation of the bill as to consideration, 
is evidence conclusive, unless contradicted 
by two witnesses. The plaintiff has pro- 
duced none. It is true that Thomas Janney 
proves that he has a judgment against the 
plaintiff, as surety for the defendant, John 
McPhei-son & Son, for $1,280.25, with inter- 
est from the 10th of September, 1816, and 
that the plaintiff had paid ?59S.69 in part, 
and was liable for the balance. But there 
is no evidence to connect the ■ sale of the 
hides with that transaction. If the plaintiff 
had possession of the hides, the court of 
equity would not, perhaps, compel him to 
give them up to the defendants, until they 
should indemnify him against that judg- 
ment; but the plaintiff's liability alone, 
without possession, and without a specific 
contract connecting the hides with that lia- 
bility, will not authorize a court of equity 
to take them out of the hands of a third 
person. The allegation of the defendant that 
the bill of sale was given to indemnify the 
plaintiff against the claim of Silas TVood & 
Co. is corroborated by the fact that the mar- 
shal, with the consent of the plaintiff, l^ied 
that execution on those hides, and sold a 
part of them to satisfy that claim; and the 
marshal's deposition proves that the residue 
of that claim was paid by other property in 
the tan-yard, or in the currying-shop. 

There having been no consideration paid 
by the plaintiff for the hides, and -the pur- 
pose for which the bill of parcels was given 
having been answered, there does not ap- 
pear to be any such title made out by the 
plaintiff, nor any such contract proved, as 



will authorize a court of equity to decree a 
specific delivery of the hides, nor any other 
relief. It is therefore unnecessaiy to decide 
-the two other questions. We think the bill 
must be dismissed. Bill dismissed, with 
costs. 



Case I^o. 13,739. 

TALBOT V. SELBY. 

[1 Cranch, C. G. 181.] i 

Circuit Court, District of Columbia. July 
Term, 1804. 

"Witness — Intekest — AFFEcriife CnEniT — Plead- 
ing AT Law — Vakiance with Puoof. 

1. In an action by an administrator of an in- 
solvent estate, it is not a good objection to the 
plaintiff's witness that he is a creditor of the in- 
testate, although that circumstance may affect 
his credit. 

2. A declaration in general indebitatus as- 
sumpsit for one thousand dollars, for sundry 
quantities of cattle sold and delivered, is not 
supported by evidence of a special contract to. 
sell and deliver four yoke of steers at a certain 
price for each yoke; and a delivery of the cat- 
tle under the agreement, 

[Cited in Hyde v. Liversee," Case No. 6,972.] 

Indebitatus assumpsit for one thousand 
dollars for sundry quantities of cattle sold 
and delivered at defendant's request. The 
evidence offered was an agreenient to sell 
and deliver to the defendant four yoke of 
steers, at a certain price for each yoke, 
amounting in the. whole to less than one 
thousand dollars; and a delivery of the cat- 
tle under the agreement. 

James Harrison, a witness for plaintiff 
[Talbot, administrator of Eobinson], hav- 
ing been sworn and examined, and it ap- 
pearing that he was a creditor of the in- 
testate, and that the estate was insolvent, 
Mr. Mason, for the defendant, objected to 
the competency of the witness. 

TBffi COURT stopped Mr. Key from re- 
plying, and said that the Interest was too 
remote to affect his competency, but that it 
was a circumstance which might affect his 
credit 

Mr. Mason prayed the court to- instruct 
.the jury, "that if, from the evidence given, 
they are satisfied that there was a special 
contract made between the intestate and 
Henry Selby to purchase and sell four yoke 
of steers, at a particular price between them 
settled and agreed upon, for each yoke of 
the steers so contracted for, the price of 
each yoke being different the one from the 
other; or that if, from the evidence given 
in this cause, the jury shall be satisfied 
that by the contract between the intestate 
and the defendant a permission -or license 
was given by the intestate, to the defend- 
ant to take four yoke of steel's, then the 
propeily of the intestate, at a certain stipu- 
lated price by the intestate fixed upon each 

1 [Reported by Hon. William Cranch, Chief 
Judge.J 
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yoke of the said steers, and that in pur- 
suance of that permission and license the 
defendant did afterwards take the said 
steers, that evidence of either of such con- 
tracts is not competent In law to sustain 
either of the counts in the ^aintiflf's decla- 
ration, and that therefore they ought to find 
for the defendant." 

Mr. Key contended that when there is a 
special contract, and the plaintiff has per- 
formed his part, he may maintain a general 
indebitatus assumpsit; or, in other words, 
that the duty having been performed, the 
law raised the promise; and cited the case 
of Hannah v. Lee [1 Har. & J. 131],2 in the 
court of appeals of Marj'land, June term, 
1804, in which the court said that "when- 
ever the plaintiff has performed his pai't of 
the contract, or has been prevented by the 
defendant from performing it, an indeb- 
itatus assumpsit will lie." 2 

THE COURT gave the instruction as pray- 
ed by Mr. Mason. 

KILTY, Chief Judge, absent. 

Mr. Key had leave to amend on contin- 
uance and costs. Mr. Key afterwards ob- 
tained a rule to show cause why the costs 
of this term should not await the issue of 
the cause, on the ground of the misdirection 
of the court 

Mr. Key. There are two kinds of assump- 
sit, a general indebitatus, and a special as- 
sumpsit. Bull. N. P. 182; Impey, 171; 
Moses V. Maeferlan, 2 Burrows, 1005; 
Slade's Case, 4 Coke, 92. The old strictness 
of pleading has been much relaxed. Gor- 
don V. Martin, Fitzg. 303, recognized in Bull. 
N. P. 139; Walker v. Witter, Doug. 1. Upon 
parol contracts, it is almost impossible to 
state precisely the terms of a contract ex- 
actly as they shall turn out in evidence. In 
general indebitatus assumpsit, you may re- 
cover less than you count for. Impey, 172, 
200. 

Mr. Key also cited the following authori- 
ties: Esp. N. P. 130, 138, 140; Rolleston v. 
Hibbert, 3 Term R. 412; Gates v. Knight, 

2 The following note of that case was handed 
to the court: '"John Hannah v. Thomas Lee. 
Court of Appeals, June term, 1804. In this 
case, the court of appeals, concur witli the gen- 
eral court, and therefore affirm the judgment. 
As a general proposition, they think the law de- 
clared in tliis direction, correct, but they are of 
opinion that the general rule admits of excep- 
tions, and that if the evidence offered on the 
part of the plaintiff was credited by the jury, 
it brought the plaintiff's case within one of the 
exceptions to the general rule. In the case of 
a continuing contract, as the original contract 
proved between the parties, if that contract had 
not been waived, and a new one proposed and 
acceded to, the plaintiff could not support gen- 
eral indebitatus assumpsit, but if the waiver of 
the original contract had appeared to the jury, 
and the second contract set up had been proved 
to their satisfaction, to wit, the covering in of 
the house, we should have been of opinion, that 
after the completion of such second contract by 
the plaintiff, (if that was the case,) .the plaintiff 
might well have supported his general indebita- 
tus assumpsit." 



Id. 444; Cutter v. Powell, 6 Term R. 320: 
Payne v. Baeomb, Doug. 651; Robinson v. 
Bland, 2 Burrows, 1077, 1078; Prec. Dec. 
18, 19. 

THE COURT, however, remained of the 
same opinion, after consulting the follow- 
ing authorities: Seward v. Baker, 1 Term 
R. 616; Esp. N. P. 130; Weston v. Downes, 
Doug. 24; Towers v. Barrett, 1 Term R, 134; 
Toussant v. Martinnant, 2 Term R, 104: 
Esp. N. P. 138; Anon., 1 Ld. Raym. 735; 
Hockin v. Cooke, 4 Term R. 314; Bull. N, 
P. 145; Churchill v. Wilkins, 1 Term R, 
449; Esp. N. P. 140; Cutter v. Powell, & 
Term R. 320; Duncomb v. Tickridge, Aleyn, 
94; Baker v. Edmonds, Id. 29; Janson v. 
Colomore, 1 RoUe, 396; Beckingham v. Scot, 
2 Keb. 240; Milward v. Ingram, 2 Mod. 43; 
Gordon v. Martin, Fitzg, 303; Baker's Case 
of Gray's Inne v. Occould, Godb. 186; Holme 
V. Lucus, Cro. Car. 6; Cooke v. Samburne, 1 
Sid. 182; 1 Vin. Abr. 360; 1 Com. Dig. 193; 
System of Pleading, 104; Giib. Ev. 188; 
Godb. 154; Child v. Guiat, Styles, 243; Giles 
V. Edwards, 7 Term R. 181; Barker v. Sut- 
ton, Trials per Pais (3d Ed.) 186; Franklin 
V. Walkens, Id. 187; Old Law of Evidence, 
158, 160, 165, 166; Cheney v. Hawes, Moore^ 
466; Tissard v. Wareup, 2 Mod. 280; Gilb. 
Ev. 189, etc.; Tiials per Pais, 504; Mustard 
v. Hopper, Cro. Eliz. 149; Lea v. Adams, 3 
Bulst. 35; Revera v. Baptista, Moore, 470; 
King V. Robinson, Cro. Eliz. 79; Bagnal v. 
Sacheverell, Id. 292; Munday v. Martin, Id. 
G60. 

Rule discharged. 

At the December term, 1804, the cause was 
tried upon the amended declaration, and a ver- 
dict rendered for the plaintiff for ?110.30. 



Case No. 13,730. 

TALBOT V. SIMPSON. 

[Pet. 0. C. 188.] 1 

Circuit Court, D. Pennsylvania. Oct. Term, 
1815. 

Deeds— Recoru — Effect of— Ckktificate of Ex- 
ecution — Fejie Covekt— CONSTKI-C- 
Tiox OF Statutes. 

1. Ejectment for a tract of land in York coun- 
ty, Pennsylvania. The recording of a deed, iu 
the proper office, is prima facie evidence, and 
no more, that the deed was regularly proved and 
admitted of record. 

[Cited in Longworth v. Close, Case No. 8,489.] 

2. The commission of a justice of the peace, 
and judge of the court of common pleas, is con- 
clusive evidence of his appointment. 

3. The form of the certificate, of the execution, 
and acknowledgment of a deed by a feme co- 
vert, is in conformity with the law of Pennsyl- 
vania; if it appear by the certificate, that the 
directions oj^ the act of assembly are substantial- 
ly complied with. 

[Cited in Hughes v. Lane, 11 III. 129: Ghan- 
vin v. Wagner, 18 Mo. 345. Cited in brief 
in Kavanaugh v. Day, 10 R. I. 395.] 

1 [Reported by Richard Peters, Jr., Esq.] 
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4. The rules for the construction of statutes, 
are the same in courts of law as in courts of 
equity. 

This was an ejectment to recover a tract 
of land, lying in York county. The title to 
the land was admitted to have heen in Bliza- 
heth Simpson, on or before the 25th of Sep- 
tember, 17S3; on which day, she and her 
husband, Slichael Simpson, executed a con- 
veyance of it in fee, to James Burd; who, 
■on the same day, reeonveyed the same to the 
said Michael Simpson, and to his wife, and 
to the survivor of them, and to the heirs of 
the survivor. The plaintifEs claim, as the 
heirs at law of Elizabeth Simpson, and the 
■defendants, as the heirs of Michael, the hus- 
band. 

It was objected by the plaintiffs [lessees of 
Talbot and others], to the reading of the 
deed from Simpson and wife to James Burd, 
that William Mitchell, before whom it was 
iicknowledged, in order to its being record- 
ed, ought to have been proved to have been 
a justice of the court of common pleas for 
York county; although he states himself to 
"be a justice of that court in the certificate 
on the deed. The law, which was in force 
iit the time the deed was acknowledged, re- 
■quires, that the judge receiving the probate, 
5ind taking the examination of a feme covert, 
should be a justice of the court of common 
pleas, or of the superior courts. 1 Laws Pa. 
<Dall. Ed.) 536; Id. Append. 58; Const. Pa. 
1776, §§ 20, 21, 26, 30; 1 Laws Pa. (Dall. 
Ed.) 176, 778. 

For the defendant, who claims under the 
■deed, it was contended, that the deed being 
recorded by an officer appointed for that pur- 
pose, the regularity of the probate, cannot 
be in enquired into collaterally, but the rec- 
■ord is conclusive, that all things were reg- 
ularly done. The recorder acts judicially, 
and not ministerially. Purd. Dig, 90; Act 
May 28, 1715- 

On the other side, it was denied that the 
recorder is a judicial officer. 2 Bin. 40. 

THE COURT decided, that the recording 
of a deed is prima facie evidence and no 
more, that the deed was legally proved and 
admitted to record. 

To do away the presumption in favour of 
the regularity of the probate and recording, 
the plaintiff read a certificate from the secre- 
tary of state's office, dated March, 1782, stat- 
ing, that Mr. Mitchell was elected a justice 
of peace for the county of York, and duly 
commissioned as such. To repel this evi- 
dence, the defendant produced a regular com- 
mission, dated in 1779, in which William 
Mitchell is stated to have been duly elected 
a justice of the peace; appointing him to 
execute all the duties, &c. or a justice of the 
peace, in the court of common pleas, orphans' 
court, or elsewhere, in the county of York. 
* THE COURT decided, that this commission 
was conclusive to prove "William Mitchell to 
have been a justice of the common pleas for 



York county; and the deed was consequent- 
ly read in evidence. 

The jury" found a special verdict, and sub- 
mitted a single point to the court; which 
was, whether the deed from Simpson and 
wife, was sufficient to pass the fee simple 
interest of the wife, in the land in question. 

It was contended by B. Tilghman and 
Duncan for plaintiffs; that this deed was in- 
sufficient to pass the right of Elizabeth Simp- 
son, because the certificate of the justice 
does not state; 1st, that the contents of the 
deed were made known to her by the jus- 
tice; 2d, that it does not state, that she 
acknowledged and executed the same, after 
her privy examination. 

The certificate is in the following words, 
viz. "The said Michael Simpson and Eliza- 
beth his wife, came before the subscriber, 
William Mitchell, a justice of the court of 
common pleas, for the county of York, and 
acknowledged the within indenture, to be 
their act and deed, and desired that the 
same may be recorded as such; the said 
Elizabeth being by me separately and apart, 
examined from her husband, she being of 
full age; "knowing the contents, and freely 
consenting thereunto,' " The plaintiffs' coun- 
sel cited 1 Dall, Laws Pa. 533; 1 W. BL 264; 
[Davey v. Turner] 1 Dall. [1 U. S.] 11; [Swift 
V. Hawkins] Id, 17; 1 Bl, Comm. 442; 2 Inst, 
514, 515; 1 Burrows, 470; 2 Burrows, 341; 
5 Burrows, 296; 1 Term R, 728; Pow. Dev, 
129; 3 Har. & McH. 430; Laws Md. p. 1715, 
c, 47, § 10; 11 Mod. 150; [Priestman v. U. 
S.] 4 Dall, [4 U. S.] 31, note; [Wilson v. 
aiason] 1 Oranch [5 U. S,] 97, 98. 

Huston & Watt, in support of deed, cited 
3 Har. & McH. 581; 6 Bin, 438; 1 Atk. 139. 

WASHIXGTON, Circuit Justice. The on- 
ly question, which the special verdict sub- 
mits to the opinion of the court, is, whether 
the deed from Simpson and wife, to James 
Burd, is sufficient to pass the estate of the 
wife, in the land therein mentioned; the 
same having belonged to her, at the time of 
her intermarriage with her said husband. 
It "vyas admitted, that the conveyance was 
made, for the purpose of enabling Simpson 
and wife to receive a reconveyance of the 
land; which was accordingly executed on 
the same day, to them, and to the survivor 
in fee. 

The objection to the validity of this deed, 
to divest Elizabeth Simpson of her estate 
in the land, is, that the certificate of the 
justice, who took the examination and ac- 
knowledgment of the wife, does not conform 
to the act of assembly of this state, of the 
24th of February, 1770 [1 Smith's Laws, p. 
307], If the opinion of the court should be 
against the validity of the deed, then judg- 
ment must be entered for the lessor of the 
plaintiff; if otherwise, then for the defend- 
ant. The defects alleged against the cer- 
tificate, are; that it does not state, 1st, that 
the justice communicated to the wife, the 
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contents of the deed; and 2dly, that she 
freely and voluntarily acknowledged the, 
deed, separate, and apart, from her hus- 
band. 

The act of assembly, of the 24th of Feb- 
ruary, 1770, directs, "(iat the husband and 
wife, having executed the deed, shall appear 
before one of the justices of the supreme 
court, or before any justice of the county 
court of common pleas, for the county where 
the lands lay, and acknowledge titie said 
deed; which judge or justice shall, and 
he is authorised and required, to take such 
acknowledgment; in doing whereof, he 
shall examine the wife, separate, and apart 
from her husband, and shall read, or other- 
wise make known to her, the full contents 
of such deed; and if, upon such sepai*ate 
examination, she shall declare, that she did, 
voluntarily and of her own free will and 
accord, seal, and as her act and deed deliver, 
the said deed, without any coercion, &c. of 
her husband," then such deed is declared to 
be valid in law, in like manner, as if the 
said wife had been sole. 

Both the questions arising in this cause, 
appear to have been settled in the supreme 
court of this state, upon great deliberation. 
We have attentively considered the cases of 
Mclntire's Lessee v. "Ward, 5 Bin. 296, and 
Shaller v. Brand, 6 Bin. 435, and feel no 
hesitation in declaring our entire approba- 
tion of the fundamental principle upon 
which they are both decided. That princi- 
ple is, that the form of the certificate is im- 
material, provided the directions of the law, 
are substantially complied with; and what 
are they? That the wife should freely and 
voluntarily acknowledge the execution of 
the deed, by which she parts with her estate 
and interest in land, having a full knowl- 
edge of the contents of the same; and, that 
the magistrate should satisfy himself, upon 
these points, by examining her apart from 
her husband. 

The enquiry then is, does it sufficiently 
appear, by this certificate, that these direc- 
tions have been complied with? It is stat- 
ed, that the wife acknowledged the deed to 
be her act and deed; that she knew the con- 
tents of it, and that she freely consented 
thereto; she being examined separate and 
apart from her husband. From the phrase- 
ology of this certificate, it would appear, 
that the acknowledgment of the wife was 
made; her knowledge of the contents of 
the deed ascertained; and her free consent 
expressed, during hsr examination apart 
from her husband. It would seem to be 
perfectly reasonable to construe the sen- 
tence distributively, that is to say; that the 
husband acknowledged the deed to be his 
act; and also, that the wife made the same 
acknowledgment, she being examined sep- 
arate and apart from her husband. But 
even if a stricter construction were adopted, 
so as to compel the court to say, that her 
acknowledgment was made in the presence 



of her husband; still her subsequent privy 
acknowledgment to the justice, that she had 
done it freely, or to use the precise words 
of the certificate, "that she consented there- 
to;" would, to every intent and purpose, 
and within the obvious spirit and meaning 
of the law, amount to an acknowledgment 
of the deed, apaat from her husband. It 
would be a free and voluntaiy ratification, 
in the absence of her husband, of an act 
done in his presence. 

As to her knowledge of the contents of the 
deed, it is manifest, that unless the magis- 
trate made them known to her, or she to 
him, he has certified a falsehood, for he 
states it as a fact, that she knew the con- 
tents; which he could not truly certify, un- 
less he had in some way, satisfied himself, 
that she did know them. And of what im- 
portance would it be, whether she obtained 
this knowledge from the magistrate, from 
her own examination of the deed, or even 
from the information of her husband, if 
the fact certified be true, that she knew the 
contents? This case is much stronger, as to 
this point, in favour of the deed, than the 
case of M'Intire v. Wood [Case No. 8,825], 
in which the same point was decided; and 
it is precisely the same, as the case of Shal- 
ler V. Brand [supra], in which the other 
point was decided. 

An attempt was made, and ingeniously 
suppoi-ted by the plaintifiCs counsel, to 
weaken the authority of these cases in this 
court; by distinguishing between voluntary 
deeds, and deeds to bona fide purchasers 
without notice. The argument was, that a 
court of chancery will, in the latter ease, 
go far to supply the defective execution of 
powei-s, whilst it refuses to afford any aid, 
in the former case; and, that as the courts 
in this state, exercise a mixed jurisdiction 
of law and equity, the judges have been in- 
fluenced in their decisions, in the cases that 
were cited, by the above rule of the court of 
chancery. This argument admits of many 
answers. The first is, that the judges do 
not in their opinions, rely upon any such 
distinctions, as the counsel have mentioned; 
and in the next place, it would be inapplica- 
ble to one of the cases, that of Watson v. 
Bailey, 1 Bin. 470, in which the general prin- 
ciple was laid down, by which that and the 
subsequent cases were decided. But lastly, 
the principle decided in all the cases, de- 
pends upon the constnjction of a law, the 
rules for which, are the same in courts of 
equity as in courts of law. Judgment for 
defendant. 

NOTE. The commission to William Mitchell, 
produced in the above case, was under the great 
seal of the supreme executive council, dated 
the 10th of June, 1771; and appointed him a 
justice of the peace; "to execute and do all 
the acts and things, which any justice of the 
peace, in the county aforesaid, by the general 
commission assigned, lawfully can, may, or 
ought to do; both in the courts of common 
pleas, orphans' court and elsewhere; as fully as 
if his name, amongst others, the justices in the 
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said general commission nominated, had been 
particularly inserted." 

The commission was admitted to be duly ex- 
ecuted, and authenticated according to law; but 
it was insisted, that it did not constitute him 
a justice of the court of common pleas; but 
that he ought to have had a separate commis- 
sion for that office; and to prove this, two 
commissions, to some other persons, as a jus- 
tice of the peace, and as a justice of the court 
of common pleas, were produced. 

The court decided the evidence to be suffi- 
cient, as the commission clearly constituted 
him a justice of the court of common pleas, 
and it was for the executive council to establish 
such forms of commissions, as to that body 
might seem right. 

To this opinion, an exception was taken, by 
the plaintiff's counsel, but no writ of error was 
prosecuted. 

Judgment for the defendant. 



Case ISTo. 13,731. 

TALBOT et ol. v. WAKEMAN et al. 

[25 Betts, D. 0. MS. 152; 19 How. Prac. 36.] i 

District Court, S. D. New York. Feb. 14, 1860. 

Pleading in AoMiRALTi'— Puoofs— Variasce — 
Charteb Party — Storage. 

[1. The charter party, under seal, upon which 
the suit was founded, was between the master 
of the vessel of the first part, and T. & Co. and 
L. & Co. of the second part. In a suit against 
the owners of the vessel for nonperformance of 
the contract the libel and proofs showed the 
cause of action in T. & Co. and the P. Co., and 
showed that L. & Co. acted merely as the agents 
of the P. Co. Held that, although this was a 
variance which would be fatal in an action at 
law, yet that in admiralty it could not avail to 
defeat libelant's cause of action.] 

[2. Where the charter xjarty provided for the 
freighting of a cargo which from its very na- 
ture must have been contemplated should be 
stored on deck, the vessel is not liable for any 
loss or damage arising on account of such deck 
storage.] 

[3. Where a cargo of spars is stored on deck 
under the direction and superintendence of the 
master, but is stored in so faulty and negligent a 
manner that loss arises, not on account of the 
position where stored, but on account of the im- 
proper manner of storing, the vessel is liable.] 

[This -was an action on a charter-party by- 
William C. Talbot and others against Wil- 
liam W. Wakeman and others.] 

BETTS, District Judge. This action Is 
founded upon a charter party executed Janu- 
ary 24, 1855, at San Francisco, between John 
Briard, master of the brig Eolian, of the 
first part, and William O. Talbot & Co. and 
Lubeek & Co. of the second part, for a freight- 
ing voyage of the brig from San Francisco 
to Puget Sound with a cargo of planks, 
square timber, and spars, thence, to China, 
and of merchandise and passengers from 
China back to San Francisco. It is prose- 
cuted in the names of William C. Talbot & 
Co. and the Puget Mill Company of Puget 
Sound against William Wakeman, Captain 
Briard, and eight other persons as owners of 

1 [19 How. Prac. 36, contains only a partial 
report.] 



the brig, and large damages are demanded be- 
cause of the nonfulfillment of the charter- 
party and loss of cargo caused thereby. 
The case is presented by the pleadings on 
both sides in a very obscure and indefinite 
shape, but was brought to hearing upon proofs 
without any exception by either party to de- 
fects or insufficiency in the pleadings. The 
libel sets out the gravamen of the action in 
four general allegations and various special 
paragraphs, but wholly omits stating the 
name or interest of one of the parties to the 
charter party (Lubeek & Co.), and makes the 
Puget Mill Company a party libellant when 
such company is not named in the charter 
party. And the answer denies generally all 
the particular allegations and paragraphs, 
and puts forth as the facts in the ease in 
avoidance and defense the averment that the 
master of the brig of '*the one part and Lu- 
beek & Co. of the other made a charter party 
for the affreighting of said vessel, and that 
she was at all times in proper and seaworthy 
condition, but to perform the portion of said 
contract stipulated, but in consequence of the 
perils of the sea and stress of weather a por- 
tion of said cargo was thrown over and an- 
other part sold from necessity to make repairs 
and enable the performance of said contract; 
and that on the arrival of the vessel at China, 
the parties acting' as agent for the charterers 
not being able to perform their contract in 
this: that they would not receive the cargo 
and could not and would not load the ves- 
sel, or furnish her cargo, or in any way carry 
out said charter, the said vessel and the own- 
ers thereof were largely damaged, and to an 
amount far exceeding the alleged claim of 
the said libellant." This answer, instead of 
upholding and adhering to the sweeping and 
explicit denial of all the charges of the libel, 
Impliedly admits the essential one, and places 
the defence upon excusatory obligations on the 
part of the libellants arising subsequent to 
the execution of the charter, and in the effort 
of the brig to perform the stipulations of the 
charter on her part " ■ 

On the hearing of the cause, the 15th of 
December last, various depositions were read 
in support of the case on the part of the libel- 
lants, and the depositions of CaptBrlard and 
John Watson for the defence. After the hear- 
ing in court was terminated by a brief oral 
argument of counsel for the respective par- 
ties, the papers were retained by them under 
a permission to furnish the court a more full 
argument on paper with their several points 
and authorities. 

The counsel for the defendants represent 
that they have since accidentally misplaced or 
lost the proofs offiered in court for the de- 
fence. The evidence was wholly on deposi- 
tions, and accordingly the court has not in 
possession any of the defendants' testimony in 
extenso, and no written record or minute of 
it, nor such recollection of its import retained 
from hearing it read hastily in -the current of 
, public business as to justify relying on such' 
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impressions to sanction admitting or rejecting 
facts claimed to be covered by those proofs. 
After the decision of the cause has been de- 
ferred through the terms of December and 
January to this period in February term (the 
14th) to enable the defendants to supply their 
lost proofs, the court, on the demand and im- 
portunity of the libellants' counsel, feels com- 
pelled to render its decision in the cause upon 
the papers as they stand before it. 

The defendants raise some points against 
the adequacy of the libellants' action in law 
to enable them to demand a decree upon it. 
It is insisted there is a fatal variance between 
the case made upon the libel and the proofs 
offered to support it, inasmuch as the action is 
founded upon a charter party given to Wat- 
son & Co. and Lubeck & Co, by the owners of 
the brig on the 24th of January, 1855, under 
seal, whilst the libel sets forth the Puget Mill 
Co. as parties under the contract, and avers 
that Lubeck & Co. are not parties, but only 
agents and commission merchants for the li- 
bellants, and that the libellants have the en- 
tire interest in the contract, and full autliority 
to enforce the same for their use and benefit 
in their own name. This variance between 
the sealed contract and the cause and right of 
action stated in the libel would undoubtedlj^ 
be vital at law, and no averments or proofs 
could be admitted in contravention of the 
written contract under seal. There is a wid- 
er latitude allowed in admiralty practice. In 
proceedings before those tribunals no tech- 
nical rules of variance or departure in plead- 
ing are observed. Dupont v. Vance, 19 How. 
[GO U. S.] 162. Particularly commercial con- 
tracts, charter parties, &c., are interpreted 
and enforced with a broad liberality, with a 
view to enforce the fair understanding and 
purpose of parties to instruments not contem- 
plated to be artificial and technical. Ray- 
mond V. Tyson, 17 How. [58 U. S.] 53; Bai5- 
reda v. Silsbee, 21 How. [62 U. S.] 147. The 
witness to the charter contract proved that 
Lubeck & Co. had no pei-sonal interest in it, 
and the insertion of the Puget Mill Co. may be 
disregarded and treated as surplusage, no at- 
tempt being made to prove any interest or 
prejudice to them in the transaction. 

Again, it is alleged in defence that the libel- 
lants cannot claim damages because of lading 
the spars upon the deck of the brig, as the 
nature of the articles to be transported neces- 
sarily imported that mode of carriage; and it 
is argued that the libellants are chargeable 
at law with tlie responsibility of that mode of 
conveyance according to the express ruling of 
the supreme court. Lawrence v. Minturn, 
17 How. [58 U. S.] 100. In that case there 
Avas evidence that the shipper knew the man- 
ner the cargo was stowed and acquiesced in 
the safety and propriety of its stowage on 
deck. Here the allegation and proof is that 
the stowage was faulty and unsafe, and no 
evidence is offered that the libellants assented 
to this mode of stowage, or were made ac- 
quainted with it On the contrary, there is 



direct proof that it was made exclusively un- 
der the authority and direction of the master 
of the vessel, and although from the charac- 
ter of the articles engaged by the chai-ter 
party and on the bill of lading to be transport- 
ed on deck, the ship is not chargeable for loss 
or damage caused to that portion of the cargo 
from its place of carriage, yet is, if the loss 
was occasioned by its faulty stowage. Such 
cause of loss is both averred in the libel and 
proved on the hearing. In this case there is 
no evidence furnished excusing the alleged 
jettison of cargo or disposal of portions of it 
for the necessities of the vessel, and as the 
case stands upon the proofs the libellants are 
no way ban-ed by obligations of law from re- 
covering for the value of the cargo shipped at 
Puget Sound and not delivered in China, and 
also for the failure to perform the whole con- 
tract embodied in the charter party, both in 
relation to the outward and home voyage. A 
decree will be entered accordingly for the li- 
bellants with an order of reference to a com- 
missioner to estimate and report those dam- 
ages to the court. 

[NOTE. Subsequently the lost proofs were 
found, and the court granted a rehearing, at 
which the decision rendered above was con- 
firmed. Case No. 13,731a.] 



Case Wo, 13,731a. 

TALBOT et al. v. WAKEMAN et al. 

[25 Betts, D. C. MS. 176.] 

District Court, S. D. New York. March 14, 
1860. 

Pleading is Admiralty — Puoofs — Vakiaxoe — 
Loss ASD Damage to Cargo — Jettison — 
Sale to Supply Necessaries. 
[1. Variations between the contract sued on 
and the pleadings and proofs, although sufiicient 
in law to defeat the action, will not be so regard- 
ed in admiralty, in a case where substantial 
justice can be done.] 

[2. In answer to a libel by freighters for loss 
and damage to cargo, the defendants alleged 
that the loss and damage was partly from a 
necessary jettison on account of perils of the 
sea, and partly from a sale by the master in or- 
der to supply the necessaries of the vessel. Held, 
that the burden is upon the vessel to establish, 
by clear and conclusive proof, the particulars of 
this defense.] 

[This was a libel by William C. Talbot & 
Co. and the Puget Mill Company against 
William Wakeman, Capt. Briard, and eight 
other persons, owners of the brig Eolian, 
for damage and loss to a cargo of spars 
and other timber, shipped by the libelants 
on board the brig. At the first hearing of 
the ease counsel were allowed to retain the 
papers for the purpose of preparing a writ- 
ten argument and note of authorities. By 
some mischance the defendant^' counsel mis- 
laid the defendants' proofs, which were in 
the form of depositions, and the case went 
to a final hearing without these proofs. 
There was a decree for the libelants. Case 
No. 13,731.] 

Six days after the above decision was 
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•drawn up, tlie counsel for the defendants 
produced to the judge the depositions which 
liad been mislaid, and prayed they might be 
•considered by tixG court, before judgment 
should be pronounced in the case; and the 
•counsel for the libelants acquiescing there- 
in, with the reservation of the right on their 
part to call the attention of the court to a 
misapprehension of fact in the above de- 
■cision as to a variance between the libel 
and the proofs, as to the parties libelant in 
the cause, the papers are accepted by the 
■court under this reservation, and will be 
reconsidered at the earliest opportunity. 

BETTS, District Judge. In reopening the 
•decision of this cause for the purpose of 
considering the" proofs of the respondents, 
which have been lost or mislaid since the 
trial in December last, I will first notice 
the suggestion of the counsel for the libel- 
ants that the court misapprehended the fact 
•of there being a variance between the libel 
Jind the proofs offered on the trial in its 
support. I perceive no reason to change 
the conviction I announced on the first de- 
•cision in the case, that by the form of the 
libel "the Puget Mill Company, of Puget 
Sound" were introduced into the cause as 
independent prosecuting parties, and not as 
copartners with Talbot & Co.; and no evi- 
■dence being given, from the charter party or 
-orally, that that association possessed any 
interest in the cause, there was a variance 
"between the libel and proofs. The coun- 
sel for the libelants insists that the libel 
4illeges that the Puget Mill Company, of 
Puget Sound compose a part of the "Compa- 
ny" of W. C. Talbot & Co., of San Francis- 
■co. I think this a palpable mistalce, not, 
probably of the fact, but of the force and 
•effect of the allegation in the libel. The 
parties prosecuting the suit are described in 
the introductory part of the libel in these 
words: "The libel and complaint of William 
<3. Talbot, Andrew J. Pope, Josiah O. Kel- 
ler, and Charles Foster, comprising the firm 
of William 0. Talbot & Co., of San Fran- 
•cisco, and the Puget Mill Company, of Pu- 
get Sound, against William W. Wakeman, 
Jind others." And then the libel proceeds to 
charge that tlie libelants, doing business un- 
■der the name and firm of M. C. Talbot & Co., 
entered into the charter. Two witnesses 
present at the execution of the charter speak 
•of its signature by parties witli whom they 
were personally acquainted, and then at 
San Francisco, and no intimation is given 
then, or on the trial, by any witness, that the 
Puget Mill Company, of Puget Sound, a 
■concern existing as an associated body lo- 
■cated many hundreds of miles from San 
Francisco, had any connection with this 
transaction. It seems very clear to me, 
therefore, that on a trial at law the Puget 



Mill Company, of Puget Sound, would be 
deemed independent paxtles ana a failure 
to prove their interest would be fatal to the 
maintenance of the action; but, as stated 
in the former ruling upon this point, this is 
but an irregularity in pleading, not work- 
ing, in admiralty practice, a defeat of the 
suit. 

In applying the recovered depositions of 
Capt. Briard and the seaman Watson to the 
defense in the cause, I cannot find that they 
furnish any matter materially changing the 
features of the case presented in the proofs 
of the libelants. Capt. Briard's testimony, 
he being part owner of the brig at the time, 
must necessarily weigh to disadvantage in 
comparison with the evidence of disinterest- 
ed witnesses and the documentary proofs 
produced by the libelants; and Watson's 
statements are reported so vaguely that I 
am unable to discover the effect or perti- 
nency of what he was largely examined ui)- 
on. I still retain the opinion that the vessel 
was put upon her voyage from Puget Sound 
in an unseaworthy condition, and that the 
stowage of cargo on deck was by the master, 
and was made in a faulty and unsafe man- 
ner, and that the respondents are answerable 
for damages resulting to the cargo from those 
particulars. The proof is veiy spare and indefi- 
nite as to the necessity of a jettison of cargo, 
or of a sale of a part of it to supply the neces- 
sities of the vessel. It also appears to me the 
defendants fail to prove a fulfillment of this 
engagement to receive cargo and passen- 
gers in China as return cargo, and transport 
them to San Francisco. The evidence is, 
however, too indefinite to enable the court 
to adjudge the rights of the parties satis- 
factorily without a fuller exposition of facts 
upon a report of a commissioner. I shall 
therefore pronounce in favor of the libelants, 
that the respondents have not fulfilled the 
charter party according to their agreement 
and shall refer the case to a commissioner to 
ascertain, upon the proofs produced in court 
on the hearing of the case, and such further 
competent and pertinent evidence as the par- 
ties may respectively produce before the 
referee, the amount of injury caused to the 
libelants by occasion of the unseaworthiness 
of the vessel, at the commencement of the 
aforesaid voyage, the amount and value of 
cargo shipped at Puget Sound on said voy- 
age, and of that delivered in China, and the 
amount and value of said cai'go jettisoned 
by the master on the voyage, and of that sold 
on the voyage the proceeds of which were 
applied by the master to the use and neces- 
sities of the vessel, and the amount of dam- 
ages sustained by the libelants by the non- 
performance of the charter party on the part 
of the respondents by shipping and trans- 
porting the cargo stipulated to be taken in 
the vessel from China to San Francisco, 
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TALBOTT V. HARTLEY. 

[1 Cranch, C. C. 31.] i 

Circuit Court, District of Columbia. July 
Term, 1801. 

Atvard — Not Conclusive — Action after De- 
livery. 

1. An award is void whicli is not final and 
conclusive, and does not embrace all the matter 
submitted, and settle the dispute. 

2. After delivering their award, the arbitra- 
tors cannot again act upon the case without new 
authority. 

Assumpsit for the labor of two negro boys, 
Bill and Hanson. Bowling, the owner of the 
boys, had by indenture bound them as appren- 
tices to the plaintiflf. Bill was to serve until 
September, 1798, and Hanson until Septem- 
ber, 1799. Talbott hired the boys to Hartley, 
the defendant, who refused to pay him for 
their labor, alleging that Bowling claimed it. 
Upon this, Talbott and Bowling submitted 
the matter to arbitrators. 

The submission was in these words: "AH 
our disputes, differences, conti'oversies, &c, 
concerning two apprentices with said Levi 
Talbott." 

The award was in these words: "We the 
ai'bitrators between Robert Bowling and 
Levi Talbott, do agree that the said negro 
boy, named Bill, is free from L. Talbott the 
13th December, 1797, and likewise the ne- 
gro boy, named Hanson, is free from Levi 
Talbott the 31st day of January, 1798, (Sign- 
ed) Joseph Coleman, Archibald McClish." 

It was proved that this award was signed 
by both arbitrators, who agreed that the 
original should remain with Coleman, who 
should give out copies to the parties; and 
that Coleman did deliver such copies. After- 
wards the arbitrators met again and made 
a different award. 

THE COURT decided that the first award 
was void, because it was not final and con- 
elusive, and did not embrace all the objects 
submitted. It did not settle the dispute. It 
did not award a release of the covenants, nor 
a cancelling of the indentures. And that the 
second award was also void, because the au- 
thority of the arbitrators was spent in mak- 
ing the first award. 



Case ISTo. 13,733. 

TALBOTT V, WRIGHT. 

[2 Cin. Law Bull. 78.] 

Circuit Court, D. Indiana, 1877. 

Limitation of Actions — Effect of a Bar ix 
Another State — Constitutional Law. 

[1. The Indiana statute, providing that a cause 
of action barred by the laws of the place where 
defendant resided shall be barred in that state, 
apphes to the case of one who contracted a debt 
while a resident of Indiana, and afterwards re- 
moved to a place by the laws of which the cause 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



of action became barred before it would have 
been barred under the laws of Indiana if he had 
remained there.] 

[2. When a cause of action is once fully bar- 
red by the statute of limitations, the legislature 
has no authority to again revive it by lengthen- 
ing the period of limitation or excepting certain 
cases from the operation of the statute.] 

[3. The immunity from suit arising when a 
cause is barred by limitation is a personal im- 
munity, which follows the person of the debtor 
into whatever state or territory he may go.] 

[This was an action by John H. Talbott, ad- 
ministrator of Hiram E, Talbott, against 
John W. Wright, upon certain notes made 
by defendant to Hiram E. Talbott.] 

Turque & Pierce, for defendant. 

DRUMMOND, Circuit Judge. This was an 
action brought by the plaintiff upon certain 
notes of the defendant, given to the plain- 
tiff's intestate, amounting in all to ?50,000. 
$30,000 of the paper was payable in New 
York City, and $20,000 in Hartford, Connec- 
ticut. The notes were executed March 17^ 
1857, and were all payable within one year 
therefrom. The defendant, among other de- 
fenses, pleads, in the sixth and seventh para- 
graphs of his answer, the statute of limita- 
tions. The suit was commenced in August,. 
1874, in the circuit court of Cass county, and 
transferred here upon the defendant's appli- 
cation. The defendant sets up, in the sixth 
paragraph of his answer, that in March, 
1860, he removed from Indiana, where he 
had before that time been residing, and where 
the notes were made, to Washington City, in 
the District of Columbia, and continued to 
reside in said city until November, 1873; 
that long before and during the whole time 
of his residence in the District, there had 
been a law in force in said District limiting 
actions upon promissoiy nates to three years 
from the date of the maturity thereof; that 
the said action was, by the law of said Dis- 
trict, barred therein, and was consequently 
barred here in Indiana. In the seventh para- 
gi-aph, the defendant alleges that he is a resi- 
dent of the state of West Virginia; that he 
has resided there since November, 1873; that 
before and dmring the time of his residence 
therein, there had been a law in force in 
the state of West Virginia barring actions 
upon promissory notes in five years after the 
maturity thereof; that said action is ban-ed 
by the said law of West Virginia, and is con- 
sequently barred here. 

The plaintiff demurs to each of these para- 
graphs, and the question arises under these 
pleadings whether these two paragi-aphs, or 
either of them, is a good bar to the action. 
After due consideration, we have come to 
the conclusion that the paragraphs in ques- 
tion are properly pleaded, and that they con« 
stitute a full defense to the plaintiff's action. 
The state of Indiana, it seems, has a stat- 
ute of limitations containing, among other 
provisions, the following: "The time during 
which the defendant is a non-resident of the 
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state, or absent upon public business, sball 
not be computed in any periods of limita- 
tion; but wben a cause bas been fully barred 
by tbe laws of the place where the defend- 
ant resided, such bar shall be the same de- 
fense here as though it had arisen in this 
state." [2 Laws Ind. 1852. p. 77, § 217.] 
We think, under this section, these defenses 
are well pleaded. Doubtless, the legislature 
intended by it to encourage Immigratipn to 
the state, by saying to one desiring to re- 
move here: "You shall, in regard to your 
indebtedness, be in no worse condition than 
in the coimtry of your former residence." 
The plaintifC contends that the legislature cer- 
tainly did not intend to provide one who had 
been a citizen of the state with immunity 
from liability for indebtedness contracted in 
the state; that the law only applies to in- 
debtedness contracted by one who had not re- 
sided in the state, and who has, during his 
npnresidence, contracted debts out of the 
state. But this statute is very general in its 
terms, and such statutes frequently accom- 
plish more than may be wished or desired. 
Besides, there are just as strong reasons in 
public policy for encouraging the return of 
those who have been once residents, as the 
removal of those who have never been resi- 
dents. This court generally follows the de- 
cision of the highest court of the state on 
questions of statutory constructions. We 
may not be technically bound to do so, but 
such is the uniform practice. The supreme 
court of the state has three difEerent times, 
and in one instance in which the same de- 
fendant, Wright, was a party, held that the 
pled of the statute of the foreign state was 
good, and we shall hold in the same manner. 
The plaintiff, however, claims that, since 
these decisions, in March 13th, 1875, the leg- 
islature amended the statute above cited, and 
that the effect of that amendment is to in- 
validate the plea. The amendment of 1875 
[Laws Ind. 1875, p. 64] reads as follows: 
"Provided, that the provisions of this section 
shall be construed to apply only to causes of 
action arising without this state." The de- 
fendant, on the contrary, claims that this 
proviso does not apply in this case at all; 
that the cause of action arose on failure to 
pay at the places designated, New York and 
Hartford, and did not arise in Indiana. We 
are of the same opinion,— that the cause of 
action, in the sense that suit will lie thereon, 
arises where and when the paper matures 
and default is made, not where the notes 
happened to be executed. But there is an- 
other principle which fuUy supports these 
defenses. It is laid down by the text writ- 
ers upon the subject of limitation that when 
a cause of action is once fully barred by the 
statute in force during such bar, that no 
subsequent legislation can revive it. The leg- 
islature may create a new cause of action. 
They may lengthen or shorten the periods of 
limitatiou as to causes of action in existence; 
but when, by- the statute in force at the 



time, a cause of action is once barred, no fu- 
ture action of the legislature can give it vi- 
tality. The same doctrine has been frequent- 
ly expressly decided in Indiana, the state in 
which we are now holding. By the laws of 
the District of Columbia, and by the laws of 
the state of West Virginia, the present and 
former domiciles of the defendant, actions 
upon this paper were barred many years be- 
fore the commencement of this suit. Can 
the legislature, by an act passed in 1875, aft- 
er its commencement, revive them? We 
think not. No legislative action could pos- 
sibly have this effect, or any effect at all. 
upon causes of action barred before its pas- 
sage. The proviso of 1875, or any such sub- 
sequent legislation, could only affect causes 
of action in e^stence at the time of its pas- 
sage. 

Something has been said by the plaintiff, 
in argument, about the defendant having 
changed his residence from the District to 
West Yirginia. But we do not conceive that 
it at all affects his right to plead such for- 
eign domicile as a defense in this action. 
He lived 12 years in the District of Colum- 
bia. One of the incidents of that domicile is 
the right, under the Indiana statute, to use 
its law of limitation as a defense. His sub- 
sequent removal to West Virginia does not 
change or alter the fact of his residence in 
the District. The immunity he thus acquir- 
ed is a personal one. It follows his pei'son, 
and no matter in what state or territory he 
now resides, he may use the right, and plead 
it whenever he is sued in Indiana. The de- 
murrer to the sixth and seventh paragraphs 
of the answer is overruled. 



TALBURT (FOY v.). See Case No. 5,020. 
TALBUBT (MARY v.). See Case No. 9,192. 
TALCOTT, Ex parte. See Case No. 13,184. 



Case Wo. 13,734. 

TALCOTT V. DELAWARE INS. CO. 

[2 Wash. O. O. 449.] i 

Circuit Court, D. Pennsylvania. April Term, 
1810. 

Notaries — Authexticatiom of Copies of Rec- 
ords— Seal— Mauine IXSUUANCE— ISTEU 
EST— Value of Cargo. 

1. The copy of a record of the condemnation of 
the property insured, was offered in evidence 
without the seal of the officer who made out the 
copy; but there were on the margin of each 
page, flourishes with the pen. No proof was 
given, that the officer had or had not a seal. The 
court rejected the evidence. 

2. A copy>of the manifest of the cargo taken 
in at Havana, and certified, without a seal, by 
a notary, with a certificate, signed by three no- 
taries, that full faith and credit ought to be 
given to the acts of their associate, was not per- 
mitted to be read in evidence, because it did not 

1 [Originally published from the MSS. of Hon, 
Bushrod Washinfrton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.]- * 
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appear that the notary had charge of these pa- 
pei-s, and authority to authenticate them. 

3. The bill of lading is evidence of interest; 
and the jury, in the absence of an invoice, can 
easily estimate the value of the cargo. 

This was an. insurance on goods, dated 
July 9th 1806. on board the schooner Com- 
merce, at and from Havana to New- York; 
premium, 31/^ per cent; warranted Ameri- 
can propeiiy, to be proved at Philadelphia. 
The vessel sailed on the voyage insured, and 
on the 1st of July, was captured by a Span- 
ish privateer, and carried into St. Augus- 
tine. One of the counts is for a loss by cap- 
ture, and the other by barratry of master. 
Policy open. After evidence was given tend- 
ing to prove the fraudulent misconduct of 
the mastei', to which the loss* was imputed, 
Had contrary evidence on the part of the 
defendants, the record of the proceedings in 
the tribunal at St. Augustine, was offered in 
evidence by the defendants. On the former 
trial of this cause, the court rejected this 
evidence, upon the ground that the sentence 
.and proceedings, and all the original papers, 
were in the superior court at Havana, to 
which the cause had been adjourned; and 
that this transcript was nothing more than 
the copy of a copy. A juror was withdrawn, 
to enable the defendants to obtain better 
evidence of the proceedings. This, however, 
they had not done; but relied upon the evi- 
dence of ilr. Duponceau, who stated the 
pi'actice of these courts to be similar to that 
of the courts of the TJnited States, where, 
upon a division of the circuit court, the ques- 
tion is adjourned to the supreme court. So, 
upon a similar division of the tribunal at 
St. Augustine, the case is adjourned to the 
superior court at Havana, to which all the 
papers are sent, and the cause is there final- 
ly decided and returned with the papers to 
the court at St. Augustine, and a mandate 
to execute the sentence: but Mr, Duponceau 
admitted, that his information was obtain- 
ed, not from his own knowledge of the prac- 
tice and judicial system of the Spanish colo- 
nies, but from this record, and similar rec- 
ords which he had seen. Another witness 
deposed, that he was sent by the defendants 
to St Augustine, to obtain information re- 
specting this capture, and also to procure a 
record of the proceedings; that he got this 
record by petitioning the governor, and his 
permit to the notaiy of the govei-nment, who 
signs and attests this record: that he saw 
the original papers in his office, was fre- 
quently there whilst the officer was copying 
them, and saw him sign this copy: that he 
did not know if tliis officer had a seal, or 
not; he re'quested him to authenticate the 
copy in proper form, and received it as it 
now appears, without a seal, but with a pe- 
culiar flourish of the pen, which is also 
made on the margin of each page. The ob- 
jection now made to the record, is, that it 
is not authenticated by a seal, or the want 
of a seal by the officer proved. 



THE COURT considered the case of 
Church V, Hubbart [2 Craneh (6 TJ. S.) 187] 
conclusive upon this point, against the au- 
thenticity of the record. The explanation of 
the witnesses seems to remove the objection 
made at the last trial, but the record not be- 
ing authenticated by a seal, or by proof of 
its being a true copy, properly and regular- 
ly made, it cannot be read. 

The defendants offered in evidence a copy 
of the manifest of the cargo of this vessel, 
taken in at Havana, certified under the hand 
of an officer called a notarj' of registers, 
without a seal, with a certificate annexed, 
signed by three notaries, under the seal of 
the college of notaries, stating that full faith 
and credit has and ought to be given to the 
authentications of the notax'y of registers. 
This notary certifies, that the paper which 
he authenticates, is a copy of the manifest 
of this vessel, made by him at the request 
of Don Mora, and which is at present in the 
notarial office, under his charge. Mr. Du- 
ponceau was examined as a witness, and 
stated, that from his experience, and having 
frequently seen copies of papers of this kind 
from the Spanish colonies, they are always 
authenticated in this way; but he admitted 
that he had never been in the Spanish colo- 
nies, and that he derived his opinion from 
no other source than that above mentioned. 

THE COURT thought the evidence inad- 
missible. It does not appear that this notary 
has ehai'ge of these papers, and that he has 
authority to authenticate them. The copy 
should have been proved, in the regular way, 
to be a true copy. 

The defendants moved for a nonsuit; there 
being no invoice produced of the cargo, and 
the bill of lading furnishing no evidence of 
plaintiff's interest, or the value of it. 

THE COURT refused to direct the nonsuit 
The bill of lading is evidence of interest, 
and the jury can say, what is the value of 
the boxes of sugar and segars mentioned in 
it 

The defendants then permitted the jui-y to 
find a verdict, without further argument; in- 
tending to move for a new trial. 



Case No. 13,735. 

TALCOTT V. PINE GROVE. 

TAYLOR V. CITY OF BATTLE CREEK. 

[1 Flip. 120; 1 Bench & Bar (N. S.) 50.] i 

Circuit Court, W. D. Michigan. Jan. 16, 1872.2 

CocRTS — Following State Decisions — State 
Constitution — ^Taxation — Railkoad Com- 
panies— Municipal Aid. 

1. Where the decision of the highest court of 
a state holding an act of the legislature uncon- 
stitutional is not based upon any provision of 
the state constitution, but upon certain general 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. J! Bench & 
Bar (N. S.) 50, contains only a partial report.] 

2 [Affirmed in 19 Wall. (86 U. S.) 666.] 
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principles applicable alike, if correct, to all the 
state governments, and that of the United 
States, the United States courts are not bound 
to follow such decision. 

2. Where such decision of the state court is 
based upon special provisions of the state con- 
stitution, it will he followed by the United States 
courts as to all matters arising subsequent to 
the state decision. 

3. But where contracts have been made in 
good faith, based upon state laws, which have 
long been treated as valid by successive public 
ofHcers of the state, and by the people of the 
state generally, and where the prior judicial 
decisions of the state upon cases analogous in 
principle, though not upon the precise point, 
favor such validity, the United States courts, in 
suits upon such contracts, will not, contrary to 
their own judgment, follow state decisions hold- 
ing such laws unconstitutional and such con- 
tracts invalid. 

4. Laws authorizing municipal aid to rail- 
niads are not in conflict with the constitution of 
Michigan, The decisions of the supreme court 
of the state holding the opposite view were so 
contrary to precedent and so unexpected as to 
operate as a surprise upon the community. The 
long-continued and frequent legislative action 
in the passage of such laws, and of other laws 
involving the same principles, with the action of 
the state and municipal officers in favor of 
their validity, and the repeated decisions of the 
supreme court of the state announcing principles 
which support such laws, together constituted 
such evidence that these laws would be held con- 
stitutional, that business men were justified in 
making contracts in reliance upon their validity: 
and the United Slates courts will enforce all 
such contracts ijrought before them whenever 
made before the state decisions. In construing 
contracts made subsequent to the state decisions, 
they will follow those decisions, irrespective of 
their own views. 

5. The supreme court of the United States 
have repeatedly held that, in the absence of some 
provision in the state constitution prohibiting it, 
the legislature has power to authorize municipal- 
ities to issue bonds in aid of railroads designed 
to benefit the public interests of the community. 

6. The decision of the supreme court of Mich- 
igan against the validity of these bonds is op- 
posed to an overwhelming weight of decisions in 
other states with constitutions similar to that 
of Michigan. Before the constitution of Michi- 
gan was aaoptcd, in ISoO, the validity of bonds 
of this character had been settled in states with 
similar constitutions. In adopting its own con- 
stitution, Michigan must be presumed to have 
adopted the practical and judicial construction 
of other like constitutions. 

7. A railroad corporation, in view of its origin, 
objects, uses, and the control of government over 
it, is a public corporation, tliough its shares may 
be owned by private individuals. It is a govern- 
mental agency for public purposes. 

[Cited in Sehofield v. Lake Shore & M. S. Ry. 
Co., 43 Ohio, 596, 3 N. E. 916.] 

8. The legislature, and not the judiciary, is 
to determine what is a public use for purposes of 
taxation. 

9. The taxation authorized in this case is not 
in violation of the provision of the constitution 
against depriving a person of property without 
due process of law. This clause has no refer- 
ence to the objects and purposes of a statute, but 
to the mode in which rights are ascertained. 

[Cited in Wells v. Oregon Ky. & N. Co., 15 
Fed. 571.] 

10. The provision in the constitution that the 
state shall not be a porty to, or interested in any 
work of internal improvement is, on principle, 
and by repeated and numerous and uniform de- 

■ cisionSf and by the legislative action of Miehi- 
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gan, confined to the state as such, and in its cor- 
porate character. It in no way touches the 
right of the legislature to authorize municipali- 
ties to make or aid such work. Neither is it 
against the provision requiring a uniform rule 
of taxation. Thai is uniform taxation which is 
uniform throughout the taxing district. To fix 
the extent of such district is a legislative, and 
not a judicial, function. 

11. A railroad is not private property— it is 
devoted to public uses. ■ When the land is taken 
by authority of the commonwealth under right 
of eminent domain it becomes a public highway. 
No corporation has property in it, but it may 
have franchises annexed to and exercisable with- 
in it. 

In 1869, the legislature of Michigan passed 
an act to enable any township, city or vil- 
lage to pledge its aid by loan or donation, to 
any railroad company, as specified in said 
act. Laws 1869, p. 89. Under this act, cer- 
tain bonds were issued in aid of the Kala- 
mazoo & South Haven Kailroad Company, 
by the township of Pine Grove, in the coun- 
ty of Van Buren, Western district of Michi- 
gan. An action was brought to recover the 
amount due on certain of these bonds and 
on coupons for interest by [Edward B. Tal- 
cott,] a citizen of another state, in the Unit- 
ed States circuit court for that district And 
similar suits were brought against the towns 
of Port Huron and Battle Creek. The three 
cases -were heard before Judges Emmons, 
Withey, and Longyear, on demurrer. 

D. D. Smith, Walker & Kent, Ashley Pond, 
and T. Romeyn, for plaintifEs. 

Littlejohn, Severens, Douglass, Beakes. 
Emerson, Canfteld & Lothrop, for defend- 
ants. 

Before EMMONS, Circuit Judge, and 
WITHEY and LONGYEAR, Disti'ict Judges. 

EMMONS, Circuit Judge. This is an ac- 
tion upon bonds issued by the township of 
Pine Grove, under an act authorizing munici- 
palities to aid coi"porations in the construc- 
tion of railroads. They were issued in full 
compliance with the statute.^ The railroad 
is in successful operation, and the people of 
Pine Grove have reaped the benefits for 
which they pledged their credit. Full con- 
sideration for the bonds has been paid by 
Talcott in reliance upon what he deemed 
well settled rules of law affirming their va- 
lidity. 

Natxu-al justice requires that these bonds 
should be paid. If, however, there is a rule 
of law obligatory upon us which forbids 
judgment in favor of the plaintiff we must 
follow it, however repugnant it may be to 
our feelings, or however novel and technical 
may be the rule. 

The case presents but two questions: (1) 
Is the law which authorized the issuing of 
the bonds prohibited by the constitution of 
Jklichigan? (2) If, in our judgment, it is not, 
are we bound, contrary to our convictions, 
to follow the decision of the supreme court 
of Michigan holding that it is? Both these 
questions, we think, are determined by the 
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decisions of tlie supreme court of the United 
States, wliieli are mandatory upon us. 

We shall first consider the question last 
stated. As a general rule, to which) there 
are lure exceptions, the United States courts 
will, in the construction of state statutes or 
constitutions, follow the decisions of the 
highest court of the state. Leffingweli v. 
Warren. 2 Black [67 U. S.] 599, and numerous 
other judgments so decide. All concede this, 
and cases need not be further cited. 

But the decision of the supreme court of 
Michigan in People v. Salem, 20 Mich. 452, 
which the counsel for the defendant claim 
must control ours, is not based upon any 
principle peculiar to the state constitution. It 
is placed on reasons equally affecting those of 
eveiy state in the Union, and especially' that 
of the national govei-nment. 

It is said that taxation in support of a 
railroad owned and controlled by citizens 
is not within the taxing power of ovu; Amer- 
ican governments. This is a broad general- 
ity, asserting a principle of jurisprudence 
and political power having no reference to 
any particular clauses of the local organic 
law. It would invalidate the great number 
of land donations to railroad companies by 
congress, the laws giving bounties to fisher- 
men, subsidies to steamboat lines, the public 
money to academies and other schools con- 
trolled by individuals, and all that extensive 
and familiar legislation, the "purpose" of 
which is, by donations and subsidies, to aid 
the business of individuals, in which the pub- 
lie have an especial interest, but in the "man- 
agement of which they have no voice," A 
thousand state laws, hitherto vmquestioned, 
reaching back to the earliest periods of 
American history, would fall imder this rule. 
When such general principles are asserted 
by the state comts, as a ground for in- 
validating contracts, they are adopted or 
disregarded by the federal courts, as they 
<leem them sound or otherwise, and as jus- 
tice in the class of cases before them de- 
mands. A few of the leading cases so ruling 
will be referred to. 

In City of Chicago v. Bobbins, 2 Black 
£67 U. S.] 418, the supreme court refused to 
follow the decision of the highest court of 
Illinois in reference to a question of negli- 
gence by a municipal corporation, because 
it depended upon the common law, applica- 
ble alike in Illinois and elsewhere. 

In Williamson v. Berry, 8 How. [49 U. S.] 
495, it disregarded the judgments of the 
courts of New York upon the construction 
of a private statute affecting the title to 
lands, on the ground that such statute was 
not a part of the general law of th>e state. 
See, also. Lane v. Vick, 3 How. [44 U. S.] 
464. 

In Swift V. Tyson, 16 Pet. [41 U. S.] 1, the 
decisions of New York, in reference to ne- 
gotiable papei-, were not followed because it 
was a question of general commercial law 
not peculiar to New York. See, also, Car- 
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penter v. Insurance Co., 16 Pet. [41 U. S.J 
495; Miller v. Austin, 13 How. [54 U. S.] 
218; Foxcroft v. Mallett, 4 How. [45 U. S.] 
353. 

The supreme court of Michigan, some years 
since, by repeated judgments, decided that 
certain forms of notices were insufficient to 
fix the liability of indorsers. Piatt v. Drake, 
1 Doug. [Mich.] 296; Newberry v. Trow- 
bridge, 4 Mich. 391. Under these decisions 
hundreds of thousands of dollars were lost. 
The federal courts refused to follow them. 
Subsequently the supi-eme court of the state 
overruled its former judgments, and adopted 
the rule of the national courts. Burkam v. 
Trowbridge, 9 Mich. 209. 

But this distinction need not be pursued, 
as the general rule is not doubted, the ques- 
tion now being whether this judgment of 
the Michigan court comes within it. We 
have said that it does, but it is equally un- 
necessary to discuss this at length, because 
the imdoubted doctrines of the national court 
make it wholly immaterial whether the 
judgment in People v. Sqlem, or the reasons 
of the later case of People ex rel. Bay City 
V. State Treasurer, are before us. This later 
judgment has been rendered since the insti- 
tution of this action. In addition to the rea- 
sons relied upon in the former decision, it is 
now said that the law is prohibited by three 
clauses in the state constitution, viz.: that 
which prohibits the taking of property with- 
out due process of law; that which requires 
uniformity of taxation, and that which for- 
bids the state to engage in works of in- 
ternal improvement. 

To the almost universal rule before an- 
nounced, that the courts of the Union will 
implicitly adopt those of the states in refer- 
ence to local constitutions and laws, there 
is a single exception in practice, so rarely 
occurring that, although firmly established, 
it is frequently overlooked. A brief review 
will demonstrate that, as to past transac- 
tions and contracts, when they will be de- 
stroyed by a new local rule, we have no 
right to adopt the state judgment, if, after 
careful study, we have no doubt it is wrong. 
In the discussion before ns the learned 
counsel for the defendant declined all argu- 
ment of the rectitude of the state decision, 
and reposed solely upon the doctrine that 
its reasons were not subject to review here, 
and although it destroyed investments, and, 
in violation of the national constitution, im- 
paired the obligation of contracts, it was in 
a plenary and judicial sense obligatory upon 
this court. When such consequences occur, 
the rule relied on is never applied. They 
constitute the exception within which, we 
think, the case of Talcott comes. It is one 
the justice of which will commend itself to 
every citizen, and beget nothing but satis- 
faction so long as it is rigidly confined to 
the pressing and necessary inducements to 
its establishment. 
The eases are numerous, and differ chiefly 
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in the facts on wliich the courts relied in 
determining that the contracts before them 
(,were based upon rules of law deemed set- 
tled when they were made. In some in- 
stances there had been no state judicial de- 
cisionr. establishing the principles on which 
contracts were founded, but the supreme 
court refused to follow subsequent local rul- 
ings, denying their validity, solely because 
they were unwarranted and at war with 
those general principles upon which all citi- 
zens must necessarily rely. 

Rowan v. Runnels (1847) 5 How. t46 IT, S.] 
134. This case, decided nearly a quarter of 
a century ago, is very instructive as to the 
degree of local acquiescence and state inter- 
pretation which is deemed necessary for the 
protection of a contract made in reliance 
upon it. The constitution of Mississippi, 
adopted in 1833, provided that the importa- 
tion of slaves should be prohibited. In 1837, 
the legislature, in compliance with the con- 
stitution, passed an act prohibiting such im- 
portation. During the four years prior to 
the passage of the law, the traffic proceed- 
ed without question, but no judicial deter- 
mination was pronounced either in favor of 
or against its validity until after the con- 
tracts before the court had been made. The 
suit was upon two promissory notes, the 
sole consideration for which was slaves im- 
ported into Mississippi, and sold by plain- 
tiff to defendant before the passage of the 
statute. In Groves v. Slaughter, 15 Pet. [40 
XJ. S.] 449, the supreme court had affirmed 
the validity of such contracts, although there 
had been at that time some judicial deter- 
mination the other way, by divided courts 
in Mississippi. Before this suit was 
brought, however, the courts of Mississippi 
had directly and repeatedly ruled that the 
constitution itself prohibited the importa- 
tion of slaves without a statute to enforce 
it, and that such contracts were void. Thd 
question was, whether, under these circum- 
stances, the decisions of the state court were 
obligatory upon those of the nation. Not 
only had there been no decisions in Missis- 
sippi prior to the making of the contracts 
on which they had been based, but there 
were none of courts involving the same prin- 
ciple in other states. It was the construc- 
tion of a purely local clause of the state 
constitution. There had been but one act of 
the legislature which impliedly sanctioned 
the construction given by the federal court. 
There had been but four years of practical 
construction. But, as many contracts had 
been made and much property transferred 
in reliance upon it, the court, after a most 
full argument, refused to follow the state 
adjudications which destroyed them. Chief 
Justice Taney, in delivering the opinion of 
the court, says: "Undoubtedly this court 
will always feel itself bound to respect the 
decisions Df the state courts, and from the 
time they are made will regard them as con- 
clusive in all cases upon the construction of 



their own constitutions and laws. But we 
ought not to give them a retroactive effect, 
and allow them to render invalid contracts 
entered into with citizens of other states, 
which, in the judgment of this court, were 
lawfullj'' made." 

This decision did not depend upon the 
fact that the same point had been before 
decided by the United States court. Over 
and over again it has receded from its con- 
struction of local laws and constitutions, 
when subsequently the state tribunals have 
ruled otherwise. Green v. Lessee of Neal, 6 
Pet [31 U. S.] 291; Suydam v. Williamson, 
20 How. [61 U. S.] 427; Leffingwell v. War- 
ren, 2 Black [67 U. S.] 599. 

Nor did it proceed on the ground that the 
contract was in reliance upon Groves v. 
Slaughter, for it had been made long before 
that decision was rendered. 

Rowan v. Runnels has been repeatedly 
quoted in subsequent cases. It is among the 
most deliberate and frequently approved 
judgments of the court. In its circumstan- 
ces it calls for a far more liberal applica- 
tion of the exception to the general rule 
which requires us to follow the decisions of 
the state courts than does the case before us. 
We could not decide this point adversely to 
the plaintiff without assuming to disregard 
this judgment of the supreme court. 

Pease v. Peck, 18 How. [59 U. S.] 595, arose 
upon the construction of a Michigan statute 
of limitations. By an error of the printer, 
the statute as published had an exception as 
to persons "beyond seas," and this had been 
supposed to be correct for many years, but 
it does not appear that any judicial decisions 
had been made based upon this reading. The 
Michigan supreme court decided that the 
manuscript copy which did not contain the 
words "beyond seas" must govern. The su- 
preme court of the United States refused to 
follow this construction on the ground that 
the other view had been so long supposed 
to be valid that it had become the basis of 
contracts. 

In State Bank v. Knoop, 16 How. [57 U. 
S.] 369, the Ohio supreme court decided that 
a statute regulating the taxation of the plain- 
tiff bank was not a contract, and that if such 
had been the intention of the law, it was in 
violation of the constitution of the state. 
This judgment, on writ of error, was re- 
versed by the national court. It decided 
that the law did create a contract, and that 
it was not prohibited by the local constitu- 
tion. Just what is now asked in the case 
before us was there done. That the point 
arose upon writ of error, and that the con- 
tract was created more immediately by a 
statute, are immaterial conditions, will fully 
appear by subsequent citations. The opin- 
ion of Taney, Chief Justice, was delivered 
in tlie case of Trust Co. v. Debolt, 16 How. 
[57 U. S.] 432, at the same time before 
the court. It is affirmed, after the most 
searching argument, in Dodge v. Woolsey, 
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18 How. [59 U. S.l 332; State Bank t. 
Knoop, 16 How. [57 U. S.] 380; Jefferson 
Bank v. Skelly, 1 Black [66 U. S.] 436. 

Gelpcke v. Dubuque, 1 WaU. [68 U. S.] 175, 
was an action on bonds issued by the city 
in aid of a railroad company. There had 
been prior decisions of the supreme court 
of Iowa holding similar bonds valid. Subse- 
quently to the making of those in suit, that 
court reversed its former rulings and adopt- 
ing the same conclusions as those arrived 
at by the supreme court of Michigan in the 
Salem Case, declared the law unconstitu- 
tional. Justice Swayne says: "The same 
principle applies when there Is a change of 
Judicial decision as to the constitutional pow- 
er of the legislature to enact the law. To 
the rule thus enlarged we adhere. It is the 
law of this court. To hold otherwise would 
be as unjust as to hold that rights acquired 
under a statute may be lost by its repeal." 
And see, following this principle: Von Hoff- 
man V. Quiuey, 4 Wall. [71 U. S.] 535; 
Jleyer v. City of Muscatine, 1 Wall. [68 XJ. 
S.] 384; Thomson v. Lee County, 3 Wall. 
[70 XJ. S.] 327; Rogers v. Burlington, 3 Wall. 
[70 U. S.] 654; Mitchell v. Burlington, 4 
Wall. [71 XJ. S.] 270. In Havemeyer v. Iowa 
City, 3 Wall. [70 U. S.] 294, the doctrines 
in Gelpcke v. Dubuque, are applied in cir- 
cumstances going very far beyond the neces- 
sities of the case at bar. The question was, 
whether the law under which the bonds were 
issued had been so published as to make it 
effective before the action under it was taken. 
The state court had expressly decided, sub- 
sequent to the creation of the bonds, that 
it had not. A single prior decision had been 
made which implied the contrary. But, as 
the attorney general of the state had pub- 
lished the law, and action had taken place 
under it, the supreme court say, at page 
303, that the former state judgment was a 
recognition of the public character of the 
act, and the action of the executive had 
been in harmony with it. That prior to the 
changed opinion of the court no intimation 
had been given that they were otherwise 
than local, and that it "being posterior to 
the time the bonds were issued it can have 
no effect upon them. We can look only to 
the time when the securities were issued." 
The rule, it is said, was established upon 
the most careful consideration, and woiild be 
adhered to. 

Buttz V. Muscatine, 8 Wall. [75 XJ. S.] 575. 
This case is in principle lilce that of "\'on 
Hoffman v. Quiney, in 4 Wall. [71 XJ. S.] 535, 
where the power of taxation to pay the 
bonds was attempted to be taken away by a 
legislative repeal of the law which authorized 
it. In this the same effect was produced by 
indicia! decisions. When the bonds were is- 
sued, the state law, In the opinion of the 
federal court, authorized taxation for their 
payment, although no state decisions so hold- 
ing had been made. By adjudications of the" 
Iowa courts subsequent to their issue, it 



was determined that such power did not ex- 
ist, and the supervisors therefore refused ta 
assess the tax. Mandamus was applied fow 
in the circuit court of the United States to 
compel it. Judge Swayne, in delivering the 
judgment of the court, after referring with 
approbation to the Von Hoffman Case, and 
to the eases which hold that the remedy is 
part of the contract, says that here, al- 
though it is taken away, not by repeal, but 
by judicial decisions, the effect is the same; 
that in the construction and protection of 
contracts the court must act independently of 
the state courts, and the fact that a statute 
was concerned could not vary the result. 
The rights of the relator, he said, "could no 
more be taken away by subsequent judicial 
decisions than by subsequent legislation. It 
is as much our duty to protect the conti-act 
from the one as the othei-." If the con- 
struction ultimately given by the state court 
had preceded the issumg of the bonds that 
would have been followed. 

The two preceding and the following judg- 
ments are demonstrative of the adoption by 
the national courts of a principle broad and 
comprehensive; wholly unfettered by any 
narrow limitations which will arrest its ap- 
plication this side of the most complete pro- 
tection of what was done in good faith in 
reliance upon existing law. No matter what 
the form of the action, or howsoever the 
court is called upon to coerce directly the 
action of local political officials, it will pro- 
ceed as freely and minutely as though its 
action was invoked to correct the refusals of 
national offi.cers. Judgment was obtained in 
the national circuit court in disregard of local 
judgments. The supen'isors, in obedience to 
the state judgments, refused to levy the tax 
to pay it, and there was no county property 
subject to levy to satisfy it. The court is- 
sued mandamus to compel their action, and 
the state courts enjoined it. The officers, 
obeying the state instead of the national 
court's process, refused still to make the as- 
sessment. In these circumstances, Amy v. 
Supei-visors, In 11 Wall. [78 XJ. S.] 136, held 
the officers individually liable for a breach of 
official duty, in refusing to obey the writs 
of the national court, and judgment was 
given against them for the amount of the 
tax it was their duty to have assessed. The 
whole px-oceeding, from the rendition of the 
original judgment to that against the con- 
tumacious supervisors, was in direct conflict 
with repeated rulings in the state court upon 
every point required to siistain the judgment. 
See Chicago v. Sheldon, 9 Wall. [76 XJ. S.] 
50; Riggs V. Johnson County, 6 Wall. [73 XJ. 
S.] 166; Kenosha v. Lamson, 9 Wall. [7(5 XJ. 
S.] 477. 

Although elsewhere fully considered, and 
not germain to the present argument, it is 
satisfactory to add that the differing local 
judgments are all overruled by the local 
courts which made them. It is then not a 
right only, but an imperative duty, about the 
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performance of -wMcli this court has no pos- 
sible discretion to administer tlie law as, 
after the most full examination in our pow- 
er, we believe it, to be. This should be made 
in view of all that effect which we must ever 
give to a state decision that we know was 
rendered only after the most thorough argu- 
ment and full and careful consideration; 
one which has been made in ignorance of no 
single condition of the question answered, 
but in a dehbemte and conscientious disre- 
gard of the most learned, numerous and per- 
suasive body of opinions ever before given 
upon any one subject in the whole history of 
our constitutional law. It did not involve a 
misconception of these opinions, but it was 
intentionally revolutionary in doctrine. It as- 
serts independence of precedents, and ex- 
pressly condemns the old conservative idea 
of stare decisis if the "first judgment in the 
series" is believed to be wrong. It of all 
other judgments presents just that exercise 
of judicial authority which has called forth 
the condemnatory and dissenting opinions 
cited by us, and which demand and sustain 
the ruling which we feel compelled to make. 

The other question is just as conclusively 
settled by -the supreme court, whose judg- 
ments we must follow, as the one we have 
thus f-ar considered. That the law is con- 
stitutional, and the contracts valid and oblig- 
atory upon the municipalities making them, 
and that it is our duty to enforce them, has 
been affirmed in nearly every judgment thus 
far cited. We have nothing to decide upon, 
principle. The law is settled by adjudica- 
tion, confirming wide and long-continued 
usage. Certainly, in the courts of the Unit- 
ed States, the question is no longer open. 

In Gelpcke v. Dubuque, 1 Wall. [68 XJ. S.] 
205, Judge Swayne, delivering the opinion of 
the court referring to the decisions holding 
sucli statutes to be constitutional, says: 
"The earlier decisions, we think, are sustain- 
ed by reason and authority. They are in har- 
mony with the adjudications of sixteen 
states of this Union. Many of the cases in 
the other states are marked by the pro/ound- 
est legal abilit3% The late case in Iowa, and 
two other cases in another state, also over- 
ruling earlier adjudications, stand out, so 
far as we are advised, in unenviable solitude 
and notoriety." ♦ Where there is no defect 
of constitutional power such legislation, in 
cases lilie this, is valid. This question, with 
reference to a statute containing similar pro- 
visions, came under the consideration of the 
supreme court of Iowa in Mellillen v. Boyles 
[6 Iowa, 304], and again in ilcMillen v. Coun- 
ty Judge and Treasurer of Lee County [Id. 
391]. The validity of the act was sustained. 
Without these rulings we should entertain 
no doubt upon the siabject. In Rogers v. 
Burlington, 3 Wall. [70 U. S.] 663, Judge 
Clifford, in delivering the opinion of the. 
court, .says: VJlailways, also, as^ matter of 
usage founded on experience, are so far con-, 
sidered by the court as in the nature of im- 
23FED.CAS. — 42 



proved highways, and as indispensable to 
the public interest and the successful pursuit 
even of local business, that a state -legisla- 
ture may authorize the towns and counties 
of a state through which a railway passes 
to borrow money, issue their bonds, subscribe 
for the stock of the company, or purchase 
the same with a view of aiding those en-* 
gaged in constructing or completing such a 
public improvement." "Decisions to that ef- 
fect have veiy much increased in number 
within the last few years, and. are constantly- 
increasing, both in the state and federal- 
courts, until it may be said that the rule 
here laid down pervades the jurisprudence 
of the United States." See, also, Meyer v. 
Muscatine, 1 Wall. [68 U. S.] 384; Thomson- 
v. Lee Co., 3 Wall. [70 U. S.] 327; Have- 
meyer v. Iowa Co., 3 Wall. [70 U.- S.-] 294 r 
Kenosha v. Lamson, 9 Wall. [76 U. S.] 477; 
Mercer Co. y. Hacket, 1 Wall [68 U. S.] S3; 
Amy v. Supervisors, 11 Wall. [78 U. S.] 136. 
These decisions were nearly all made under 
constitutions containing every clause which- 
is relied on in that of Michigan to invalidate 
the law of Michigan. Nor is there anything 
in the history of the state which should 
give these clauses a peculiar meaning. These 
decisions are then, virtually, a construction 
of the constitution of Michigan, which is 
mandatory upon us. 

Much was eloquently said by counsel, in 
the discussion of this case, about the evils 
which would follow a decision in opposition 
to that of the state tribunals. We do not an- 
ticipate any. such results. The able and ex- 
perienced lawyers, who constitute the su-' 
preme court of Michigan, acted with full 
knowledge of the doctrine so firmly estab- 
lished by the national court. They knew 
with certainty that, in the limited class of 
cases in which bonds issued before their de- 
cision could come before this court, we must 
hold them valid. Nor can we believe that 
they will regret this. However imperative 
seemed to them the duty of holding the acts 
unconstitutional, and for the future pre- 
venting all action under them, they will be 
gratified that bonds for which full consid- 
eration has been paid can be made good to 
the iDurchaser. Nor do we believe that the 
people of the municipalities whom our deci-- 
sion renders liable will regret it. Rather, we 
hope, that they, will rejoice that a way has 
been opened whereby debts contracted, with 
their assent, and for which they have re- 
ceived full consideration, may be paid and 
they relieved from the appearance of repu- 
diation. 

And -here ordinarily this opinion would ter-- 
minate; but the history of the discussion- 
and the circumstances in which the question 
arises not merely justify, but demand some- 
consideration of the reasons on which our 
dissent rests, irrespective of the decisions 
of that court,, which- we are -compelled to 
follow. It is evident that, in treating sub- 
jects involving the nature of our govern- 
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ments, the general legislative power of tlie 
states and tlie meaning of clauses, some of 
"Which are as old as Magna Oharta, where 
so much depends upon the history of their 
administration, a glance only can he given 
to each. Much narrower limits suffice for 
the denial of old and familiar truths than 
for their demonstration, A portion only of 
our objections to these judgments can he con- 
sidered at all. The high character of the 
judges who pronounced them, the far more 
than ordinary public confidence in their con- 
scientiousness and great ability, relieve us 
from all fear that a plain statement of the 
reasons of our dissent will be construed into 
disi-espect. In discussion, opinions are lilse- 
ly to be stated with confidence, but this does 
not imply that equal intelligence and desire 
to be right, might not decide differently. 

Having concluded, after much doubt} to 
add in part our reasons upon principle, we 
regret greatly that beyond the consideration 
of the points already treated so little dis- 
cussion was had at the bar. The defense 
assumed that it was our duty to follow the 
state ruling, irrespective of its reasons; and 
the plaintiff's counsel deemed it too evident- 
ly erroneous to demand more than a refer- 
ence to the numerous decisions it opposes. 
Our own judgment, rendered in circumstan- 
ces not permitting that examination which 
we should have been pleased to make, must 
necessarily be somewhat imperfect. 

The first and most obvious objection to 
these judgments is that they disregard so 
great a number of antecedent decisions of 
the courts of other states, and the United 
States, directly upon the point, as to render 
them an extraordinary and unwarrantable 
departure from well settled judicial action. 
The rule which is denied had, in fact, be- 
come a part of "American jurisprudence." 

In order to see this clearly, we cite a se- 
ries of cases decided in twenty-five states, 
and all sustaining the doctrines overlooked 
or overruled by the supreme court of Michi- 
gan: 

Alabama: Stein v. Mayor of Mobile (1854) 
24 Ala. 591; Mayor, etc.^ of Wetumpka v. 
Winter (1857) 29 Ala. 651; Gibbons v. Mo- 
bile, etc.. R. Co. (Plank Road Case; 18U0) 
36 Ala. 410. 

California: Pattison v. Board of Supervi- 
sors of Yuba Co. (1859) 13 Cal. 175; Hobart 
V. Supervisoi-s of Butte Co. (1860) 17 Cal. 
23; Robinson v. Bid well (1863) 22 Cal. 379; 
French v. Teschemaker (1864) 24 Cal. 518; 
People V. Coon. 25 Cal. 635; People v. Su- 
pervisors of San Francisco (1865) 27 Cal. 
655; Stockton & V. R. Co. v. City of Stock- 
ton, 51 Cal. 329. 

Connecticut: Citj' of Bridgeport v. Hous- 
atonie R. Co. (1843) 15 Conn. 475; Society 
for Savings v. City of New London (1860) 29 
Conn. 174. 

Delaware: Rice T. Foster (1847) 4 Har. 
(Del.) 479- 



Florida: Gotten v. County Commissioners 
of Leon Co. (1856) 6 Fla. 610. 

Georgia: Winn v. City of Macon (1857) 21 
Ga. 275; Powers v. Inferior Court of Dough- 
erty Co. (1857) 23 Ga. 65. 

Illinois: Ryder v. Alton & S. R. Co. (1851) 
13 111. 516; Prettyman v. Supervisors of 
TazeweU Co. (1858) 19 111. 406; Robertson 
V. City of Rockford (1859) 21 111. 451; John- 
son Y. Stark Co. (1860) 24 111. 75; Perkins 
V. Lewis (1860) Id. 208; Butler v. Dunham 
(1861) 27 111. 474; Clarke v. Board of Su- 
pervisors, etc. (1862) Id. 305; Piatt v. Peo- 
ple (1862) 29 111. 54; King v. Wilson [Case 
No. 7,810]; Chicago, etc., R. Co. v. Smith 
(decision just rendered in supreme court for 
Northern division of Illinois; 1872) not yet 
reported [62 111. 268]. 

Indiana: City of Aurora v. West (1857) 9 
Ind. 74; Evans ville, etc., R. Co. v. City of 
Evansville (1860) 15 Ind. 395; Commission- 
ers, etc., V. Bright (1862) IS Ind. 93; City 
of Aurora v. West (1864) 22 Ind. 88: La- 
fayette, M. & B. R. Co. V. Geiger, 34 Ind. 
185. 

Iowa: Dubuque Co. v, Dubuque & P. R. 
Co. (1843) 4 G. Greene, 1; State v. Bissell 
(1854) Id. 328; Clapp v. Cedar Co. (1857) 5 
Iowa, 15; Ring v. Johnson Co. (1858) 6 Iowa, 
265; McJIillen v. Boyles (1858) Id. 304; Mc- 
Millen v. County Judge, etc., of Lee Co., Id. 
391; Whittaker v. Johnson Co. (1859) 10 
Iowa, 161; Stewart v. Board of Sup'rs of 
Polk Co. (late case) reported in pamphlet 
[30 Iowa, 9J. 

Kansas: Commissioners of Leavenworth 
Co. V- Miller (1871) 7 Kan. 479. 

Kentucky: Talbot v. Dent (1849) 9 B. Mon. 
526; Justices of Clarke County Court v. Par- 
is, W. & K. R. Turnpike Co. (1850) 11 B. 
Mon. 143; Slack v. Slaysville & L. R. Co. 
(1852) 13 B. Mon. 1; Maddox v. Graham 

(1859) 2 Mete. 56. 

Louisiana: New Orleans, O. & G. W. R. 
Co. V. McDonogh (1853) 8 La. Ann. 341; 
Parker v. Scogin (1850) U La. Ann. 629; 
Vicksburg, S. & T. R. Co. v. Parish of Oua- 
chita, Id. 649; City of New Orleans v. 
Graihle (1854) 9 La. Ann. 561. 

Maine: Augusta Bank v. City of Augusta 

(1860) 49 Mg. 507. 

Mississippi: Strickland v. Mississippi, etc., 
R. Co., cited as of 21 (or 27) iliss. 209, and 
as in 1849. 

Missouri: City of St. Louis v. Alexander 
(1856) 23 Mo. 483; St Joseph & D. C. R. Co. 
V. Buchanan County Court (1867) 39 Mo. 485. 

New York: Grant v. Courter (1857) 24 
Barb. 232; Benson v. Mayor of Albany, Id. 
248; Clai-ke v. City of Rochester, Id. 446; 
Bank of Rome v. Village of Rome (1858) 18 
N. Y. 38; Gould v. Town of Venice (1859) 29 
Barb. 442; Starin v. Town of Genoa (1861) 
23 N. Y. 439; Clarke v. City of Rochester 
(1864) 28 N. Y. 605; People v. Mitchell (1865) 
45 Barb. 208; People v. Mitchell (1866) 35 
N. Y. 551. 
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North Carolina: Taylor v. Commissioners 
of Newbeme (ISoo) 2 .Tones, Eq. 141 (a nav- 
igation case); Caldwell v. Justices of Burke 
Co. (1858) 4 Jones, Eq. 323.. 

Ohio: Cincinnati, W. &. Z. R. Co. v. Coin- 
missioners of Clinton Co. (1852) 1 Ohio SL 
77; Steubenville & I. R. Co. v. Trustees of 
North Tp., Id. 105; Cass v- Dillon (1853) 2 
Ohio St 607; Thompson v. Kelly, Id. 647; 
State V. Van Home (1857) -7 Ohio St. 327; 
State V. Ti-ustees of Union Tp. (1858) 8 Ohio 
St. 394; State v. Commissioners of Ilancoek 
Co. (1861) 12 Ohio St 596; Commissioners 
of Knox Co. V. Nichols (1863) 14 Ohio St 
260; State v. Mayor, etc., of Perrysburg, Id. 
472; State t. Trustees of Goshen Tp., Id. 
569; Griffith v- Commissioners of Crawford 
Co., 20 Ohio Append. 1; Bloomington R. Co. 
V. Gaiger (April, 1871) 4 Law T. St R. 98. 

Pennsylvania: Harvey v. Lloyd (1846) 3 
Pa. St 331; Com. v. McWilliams (1849) 11 
Pa. St 62 (turnpike case); Sharpless v. May- 
or of Philadelphia (1853) 21 Pa. St 147; 
Moers v. City of Reading, Id. 188; Com. v. 
Commissioners of Allegheny Co. (1858) 32 
Pa. St 218; Com. v. Councils of Pittsburgh 
(1861) 41 Pa, St 278; Cora. v. Perkins (1862) 
43 Pa. St 400. 

South Carolina: State v. Mayor, etc., of 
City of Charleston (1857) 10 Rich. Law, 491. 

Tennessee: Nichol v. Mayor, etc., of Nash- 
ville (1848) 9 Humph. 252; Louisville & N. 
R. Co. V. Davidson County Court (1854) 1 
Sneed, 637. 

Texas: City of San Antonio v. Jones, 28 
Tex. 19. 

Vermont: Cadis v. Town of Swanton (late 
case; not reported). 

Virginia: Goodin v. Crump (1837) 8 Leigh, 
120; Harrison Justices v. Holland (1846) 3 
Grat 247. 

"Wisconsin: Clark v. City of Janesville 
(1850) 10 Wis. 136; Bushnell v. Beloit (1860) 
Id. 193; MiUs v. Gleason (1860) 11 Wis. 470. 

These cases have been frequently collated 
and the results announced by elementary 
writers. Among others, Judge Cooley, in 
his work on Constitutional Law (pages 189- 
259) quite fully does so. After an extensive 
discussion of many of the cases cited, and 
of that large class of authorities embody- 
ing the same principle in reference to the 
payment of bounties to soldiers, granting 
aid to private schools and works beyond 
the limits of the municipality, and asserting 
a distinction between the cases where the 
donation is permitted and where it is co- 
erced by the law, he says: "If these cases 
are sound, the limitations which rest upon 
the power of the legislature to compel 
municipal corporations to assume and dis- 
charge obligations can only be such as 
spring from the general principles govern- 
ing taxation, namely: That the purpose shall 
be such as to constitute a proper charge upon 
the state or portion of the state taxed to 
accomplish it But upon this question the 
legislature is vested with discretionary and 



compulsory power, and its decisions are not 
subject to review by the courts. They must 
be final, unless clear cases where there is 
no ground to adjudge the purpose to be a 
proper one for taxation." The whole chap- 
ter is a full and unqualified concession that 
the purpose of laws like the one under con- 
sideration is public, within the meaning of 
the taxing power, when the road 'runs 
through the town granting the aid. The 
cases where no part of it does so, and where 
the municipality is compelled, not permit- 
ted only, to aid work beyond, its limits, are 
thus criticised: "But those eases which hold 
it competent for the legislature to give its 
consent to a municipal corporation enga- 
ging in works of internal improvement out- 
side its territorial limits, and become stock- 
holders in a private corporation, have gone 
to. the limits of constitutional power in this 
direction, and to hold that it may go fur- 
ther and compel them, is introducing a new 
principle." 

On page 536, speaking of taking private 
property for public use, he justifies the del- 
egation of the right to private corporations 
upon the ground tliat experience has shown 
that "these highways can be better man- 
aged for the public benefit in the hands of 
individuals than in the hands of the state 
or local municipal officers." He adds that 
after the legislature has decided that the 
general benefit is in this mode better pro- 
moted, "it would clearly be pressing a con- 
stitutional maxim to an absurd extreme to 
say the public necessity should be provided 
for only in the way least consistent with 
the public interest, and the fact that the 
members, have a pectmiary interest such as 
will give the company the character of pri- ' 
vate, will not prevent the state from using 
it to accomplish the public object." The 
leading cases are cited, several of which in 
express terms put this power and the tax- 
ing power upon the same ground. Judge 
Cooley quotes with approbation from People 
V. Smith, 21 N. Y. 597, what is said by the 
learned and politically experienced Judge 
Denio, He says: "The necessity for ajh 
propriating property to public use is not a 
judicial question. The power resides in the 
legislature. It may be exercised directiy 
by the statute or delegated to private cor- 
porations established to carry on enterprises 
in which the public is mterested. This pow- 
er stands on the same ground as the taxing 
power. Both are emanations from the law- 
making power. They are attributes of polit- 
ical sovereignty, for the exercise of which 
the legislature is under no necessity to ad- 
dress itself to the courts. In imposing a 
tax,- as in appropriating property to public 
use, the statute itself is 'due process of 
law.' " Judge Cooley, as an author, shows 
that it is a well settled axiom of American 
constitutional law that what is a public use 
for taxation and appropriation is not a ju- 
dicial but legislative question. He' pro- 
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nounces the objection "absurd," tbat when 
tlie public object is declared by the legisla- 
ture it cannot employ for its accomplish- 
ment a coi-poration, because its members 
have private pecuniary interests in its 
shares. This is not the theory of an author 
or speculative opinion. He but fairly and 
intelligentlj' condenses the unquestioned and 
numerous judgments he cites. We know of 
no decisions to the eontraiy by courts of 
last resort, save in the single state of Wis- 
consin and the few short-lived ones in Iowa, 
now oveiTuled by the court which pronoun- 
ced them. Those in Wisconsin are accom- 
panied by qualifications so inconsistent as to 
call for their express rejection by the Mich- 
igan courts. It may be said to stand alone, 
without a concurring, un-overruled judg- 
ment in the nation. 

Nor is there anything peculiar in the ju- 
risprudence of Michigan. Its decisions upon 
the precise principle involved are numerous 
and pointed. But we shall the better under- 
stand them if, before their consideration, 
we clearly ascertain what it is which has 
been aided in the present instance. It will 
appear that these corporations are," in the 
most strict and fuH sense, governmental 
agencies, and political trustees, having no 
resemblance to private mills and hotels, and 
that the previous local judgments go far be- 
yond the necessities of the plaintiffs case. 

.Judge Cooley, speaking for the majority of 
the court in People v. Salem [20 Mich. 452] 
concedes expressly that such a railroad 
would be within the taxing power, provided 
it was controlled by the public. But it is 
asserted that when the shares are owned 
by individuals, as the public has no voice in 
its control, the corporation is strictly piivate, 
and the aid is unconstitutional. In the sec- 
ond opinion he wisely disclaims all distinc- 
tion between donations and subscriptions to 
stock. If, therefore, nine-tenths of the 
shares are owned by the towns, the aid 
would be illegal, but If all are so, it is law- 
ful. 

Protesting against the necessity for any 
such argument, believing that under all our 
American constitutions, the judiciary has no 
concern with this clearly legislative question 
of what shall be the instrument of accom- 
plishing a public pui-pose, we respectfully 
suggest that the criticism of the learned 
court, had in the statute before them, no 
foundation in fact. The corporations refer- 
red to in the statute were not in any sense, 
here involved, "strictly private." Aiithors 
who class these coi-porations as such, because 
individuals own their shares, warn the read- 
er against the use of this classification made 
In People v. Salem. They say most fully 
that when they are created for public pur- 
poses, perform public duties and exercise 
delegated sovereign rights for that purpose, 
they are public in their nature. As said in 
Swan V. Williams [2 Mich. 427], a fourth of a 
century since, in Michigan, they axe quasi 



public, and stand in a distinct class by them- 
selves. 

For all time the setting up of a highway 
or ferry for conveying persons and property 
has been deemed, in the common law. a fi-an- 
ehise, a matter of governmental concern, a 
part of the subjects in the immediate pos- 
session of the political power, and, to exer- 
cise which, demanded a release of this right 
by the sovereign, by special grant or char- 
ter. It is not, in its nature or actual his- 
tory, like those private avocations of milling, 
hotel keeping and traffic, which all may pur- 
sue at pleasure unless, in the exercise of 
police power, a restraining statute inter- 
feres and requires a license. 3 Kent, Comm. 
458, says there are certain franchises which- 
are understood to be royal privileges in the 
hands of the subject. The right to set up 
a feiTy or a road, and the taking of tolls, 
is one of them, and in this the public has an 
interest. In 2 Bl. Comm. 37, it is said that 
"a franchise is a branch of royal preroga- 
tive in the hands of the subject," such as 
the right of taking toll for a bridge, way or 
wharf (see 3 Bl. Comm. 219). In J8 Iowa, 
327 (Prosser v. Wapello Co.), this subject is 
fully discussed by Dillon, J., and the leading 
English and American cases cited, showing 
that a road for tolls, or a ferry is a fran- 
chise, and is held by the citizen when grant- 
ed as a public office. At pages 334, 335, it is 
said "that a party cannot set up a l^erry even 
on his own land, without the consent of the 
state." A long list of state and federal 
judgments, over forty in number, ai"e re- 
ferred to. They show, beyond doubt, that 
these rights are held by the grantee as the 
agent and trustee of the political power; that 
they are in no sense private, but continue 
after, as well as before, the grant, to be but 
a portion of the public government. 

This well-known rule, in reference to all 
the ways of transit, sprang from the essen- 
tially public character of the duties connect- 
ed with their management. The absolute 
commercial and business necessity for per- 
manence, when established, forbade, from 
the earliest periods, the manifest impolicy 
of leaving this gi'eat interest to the laws of 
supply and demand, which, thus far, have 
sufficiently supplied the community with 
inns. So deeply is this founded in the nature 
of the thing that, in a large degree, such is 
the law of every country to whielii our ex- 
aminations have extended. As civilization 
advanced, the transmission of intelligence 
was ranked in the same category. The pub- 
lic mails of all countries, and the penalty 
on the citizen for performing this duty, 
show the difference between these great and 
pervading agencies and a mill. Here, as in 
England, the telegraph may follow. There 
is something in this whole department so- 
liciting to its control the hand of political 
power, which thus far has never released it 
or suffered it to fall into the ranks of those 
interests to which It has, we think, most uu- 
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Ava'vran'tably been -likened/ 'And it is ' riot 
true, we submit, tliat it is in degree only, 
/that these franchises differ in their relations 
to the public from mills and inns, as is 
said in People v. Salem. The one is private 
property; the other is a political function, 
Tvhich, when resting in the hands of gov- 
ernment where originally it resided, or dele- 
gated still fbr the same public use, to either 
persons or corporations, ever has been, and 
of right may be, aided by taxation. Whether 
in the immediate possession of the sover- 
eignty, or placed in legal organizations con- 
trolled by public law for the purpose, it is 
equally conti'olled by, and the political power 
has a voice in, its most minute management. 
' It is for the performance and regulation of 
this old and familiar governmental duty, in 
a, mode deemed by the legislature most ef- 
ficient and economical, that in modern times 
railway and other corporations have been 
created. And in the most plenary and crit- 
ical sense, under the general railroad law of 
Michigan, they ai'e parts of the political or- 
ganism. The entire duty they perform is a 
■public one, and a charter from the law-mak- 
ing power is necessaiy to its exercise. A 
•prescribed organization, an amount of cap- 
ital to secure the public against failure, and 
sin offer of shares by public officers under 
guarded laws to all citizens alike, eminent- 
ly distinguished these strictly public cor- 
porations from private adventures. The 
weight of the iron, the speed of trains, the 
amount of equipment, the duty of officials, 
the mode and time of their* election, the ap- 
portionment of their duties, and the tenure 
•of their offices, are all fixed by public law. 
The time for the commencement and com- 
pletion of the work, the filing of maps for 
public information, the power to exercise 
the highest and most sovereign right in the 
government—that of seizing, against the will 
and interest of the owners, the farm, the 
<;hurch, and the homestead— is exercised sole- 
ly for the public use. In each instance juries 
must find not only that the land and mate- 
rials taken are necessary for the contem- 
plated way, but that the way itself is neces- 
sary for the public. See ifansfield O. & L. 
M. R. Co. V. Clark, 23 llich. 510. They are 
authorized to cross highways, bridge navi- 
gable streams, and enter the streets of our 
great cities. The road must be built from 
and to the precise places, and pursue in its 
whole length the exact route, thus, by suc- 
■cessive juries, found to be governmental ne- 
<;essity. These are but portions of the still 
more minute regulations contained in the 
statutes for the creation of these public 
roads. The control over the mode of con- 
struction, the- place of location, the con- 
tinuance of the way, and the efficiency of 
operation is not only equal to', but greatly 
exceeds, that provided by law in reference 
to the common highways of the state. 

The road, once constructed is, instanter, 
and by mere force of the grant and law, em- 



'bddied in the governmental agencies o'f the 
state and dedicated to public use. All and 
singular its cars, engines, rights of ways 
and property of every description, real, per- 
sonal and mixed, are but a tinist fund for 
the political power, like the functions of a 
public office. The judicial personage, the 
corporation created by the sovereign power 
expressly for this sole purpose and no other, 
is in the most strict, technical and unqual- 
ified sense, but its- trustee. This is the pri- 
mary and sole legal, political motive for its 
creation. The incidental interest and profits 
of individuals are accidents, both in theory 
and practice. Every farthing of its tolls is 
first to be devoted to paying the public tax, 
and to the continuance of the road, its am- 
ple equipment and regular operation as the 
interests of the community, not those of 
shareholders, demand. No matter that a 
dividend is never paid, that the private in- 
vestment is sunk and worthless, that the 
interest upon its bonds is not met, and that 
all its creditors go unpaid, every dollar of 
its earnings must nevertheless be applied to 
keep up its maximum efficiency, as requir- 
ed by the political power in the law which 
created it. The neglect of the smallest of 
these duties in which the community is in- 
terested will be enforced by the public -svrit 
of mandamus, and in Michigan by various 
statutory proceedings at the suit of the at- 
torney general. This law officer of the state 
is especially charged by statute with the 
duty of enforcing them. That a railroad can- 
not be abandoned after it has become one 
of the thoroughfares of the country, and 
that the company will, by proceedings in 
behalf of the state, be forced to continue its 
road and perforin all its duties to the public, 
is beyond question. 

In State v. Hartford & N. H. R. Co., 29 
Conn. 538, a railroad company refused to 
run trains over a pai-t of its road. It was 
coerced to do so hj mandamus. Ellsworth, 
J., said: "What right had it to covenant it 
would not run its cars to tide-water as its 
charter prescribes and the public accommo- 
dation requires?" See People v. Albany & 
V. R. Co., 24 N. y. 261, 37 S. C. 216; 16 Eng. 
Law & Eq. 327; Id. 299. There is nowhere 
any conflict York & N. M. Ry. Co. v. Reg., 
18 Eng. Law & Eq. 199. The doctrine is ap- 
plied in every form when the corporation 
neglects the public duties for which it was 
created. Among the most stringent applica- 
tions of -this doctrine is that of Erie & N. E. 
R. Co. V. Casey. 26 Pa. St. 287, in whichi 
a charter was repealed, and the government 
took possession of the road, and it was said 
to be seizing private property. At page 307, 
Black, J., says: "This act takes nothing but 
the road. Is that private property? It is a 
- public highway, solemnly devoted to the pub- 
lic use. When the lands were taken, it was 
for such use, or they could not have been 
taken at all." "Railroads established upon 
land taken by the right of eminent domain 
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by authority of the commonwealth, created 
by her laws as thoroughfares for commerce, 
are her highways. No corporation has prop- 
erty in them, though it may have franchises 
annexed to and exercisable within them," 
At page 315, after saying that the company 
agreed to build the road as a public highway 
for the people, he adds: "In consideration 
thereof, the state consented to clothe the 
shai'eholders with a portion of her sover- 
eignty, the right of eminent domain and the 
franchise of taking tolls." At page 324, he 
says: "Railroads built under authority of 
law are public highways. On this principle 
alone we decided that municipal subscrip- 
tions are valid." He proceeds to enumerate 
a large number of incidents which attach to 
them as public, and would not belong to 
them as "strictly private" corporations. In 
Plymouth R. Co. v. Colwell, 39 Pa. St. 337, 
339, it was held that the land of a railroad 
company could not be levied upon by a cred- 
itor because "of the public interest in the 
corporation." Its rights, though in some re- 
spects private, could not, so far as the pub- 
lic motive for its creation was conc(jrned. 
be either granted away by the company it- 
self, or sold by a creditor. In 9 Watts & S. 
27 (Susquehanna Canal Co, v. Bonham) the 
same ruling is made: "It would defeat the 
public object for which they were created." 
See 13 Serg. & K. 101. In Richardson v. Sib- 
ley, 11 Allen, 65, it was decided that a street 
railway company could not "alienate its 
property so as to prevent its performing the 
duties to the public it was created to per- 
form," See Pierce v. Emery, 32 N. H. 504. 
Redfield on Railways (page 53) says, in 
speaking of railroad coi-porations in this 
country, that nothing more is meant in call- 
ing them private than that the shares are 
owned by individuals. He clearly distin- 
guishes between the public functions and the* 
wholly immaterial accident here, that citi- 
zens own its shares. These citations could 
be greatly multiplied. Most of those here- 
after cited assert the same principle. 

They who buy under mortgage or other 
judicial sales, when such proceedings are 
authorized by statute, succeed only to such 
property rights as remain after all these 
public duties are performed. They cannot 
abandon the road and take away the cars 
and rails as they could the fixtures of a 
mill or the furniture of a tavern. 2 Redf. 
Ry. 514 et seq., and notes. 

The immateriality of the ownership of the 
shares will appear from a consideration of 
how little they control and how very far 
they are removed in technical right and 
practical power from all the incidents of 
ownership in reference to the company or 
its possessions. It Is a most misleading and 
unfounded description of their relations to 
say they own either the corporation or its 
property. The deed of all the corporators 
will not pass, even in equity, the corporate 
lands or rights of any kind. Their admis- 



sion is not evidence; their knowledge does 
not charge it; they may be excluded like 
any other strangers from its cars and, 
grounds; they may sue or be sued by it, 
and so complete and separable is the legal 
and equitable character of the stockholders 
and the corporation itself, that the most de- 
liberate and fair agreements of the former, 
or by the promoters of the scheme, that the 
future company shall do acts when organ- 
ized, cannot bind the latter, although the 
persons so agreeing own every sbare in the 
corporation. 

The following cases, being illustrations 
only of large classes like them, sustain all 
the foregoing statements, and many other 
incidents showing the entire absence of all 
similitude between shareholders' rights to 
corporate property and those of private 
owners, and especially the want of identity 
between them and the corporation itself. 
That their admission will not bind it, see 21 
Me. 507; 1 Cow. & H. notes Phil. Ev. 487, 
488; Aug. & A. Corp. §§ 308, 657, 658; 28 Vt 
564; 3 Day, 494; 14 Me. 152. 

When notice will affect rights, that all 
shareholders have it, is immaterial, Aug. & 
A. §§ 307, 308, and cases cited, say they "do 
not represent each other in any relation of 
agency." See, also, 9 Barr, [9 Pa. St.] 27; 
10 Watts, 397; 4 Paige, 406, 413; 13 Conn. 
182; 2 Law T. (N, S.) 78, 

The deed of all the shareholders will not 
transfer the corporate property. Redf. Ry. 
575; 15 VL 519; 19 Vt. 230. 

The distinctions in equity, where the cor- 
poration receives the benefit and under bUls 
for specific performance will itself be de- 
creed to convey on the ground of its own 
agreement by subsequent adoption, do not 
affect this question. That the relation even 
of trustee does not exist in any sense here 
involved, see Ang. & A. § 313, where it is 
said that "the relation of trustee and cestui 
que trust, does not exist between corporators 
and the corporation, nor are they in the re- 
lation of partners, nor are they creditors. 
The corporation is the mere creature of the 
law." This, too, is the doctrine of the 
courts of equity. 3 Paige, 409; 1 Edw. Ch. 
87, and other cases in NeAV York; 1 R. I. 
312; 1 Freem. Oh. (Miss.) 161; 30 Eng. Law 
& Eq. 130; Smith v. Poor, 40 Me. 415; 2 
Law T- (N. S.) 525; Orr v, Glasgow A. & IL 
Ry. Co., Id. 550 (and see, per Lord Cran- 
worth, pages 551, 552). Though all covenant 
and attempt to bind it, it is impossible in 
the law. 13 Mass. 408, and cases cited ante 
and post. That they may sue and be sued 
by it and conti-act with it like an entire 
stranger. Ang. & A. Corp, §§ 232, 233: 3 
Hill, 391; 2 Doug. (Mich.) 124; 4 Hurl. & N. 
87. Obligations of co-partnership, however 
equitable and however intended to attach to 
a corporation formed to carry on the same 
business, cannot be made to do so without 
the agreement of the corporation when in 
esse, 16 Pick.; Dance v. Girdler, 1 Bos. & 
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P. (N. R.) 34; 15 Ind. 219; 6 H. L. Cas. 417. 
Lord Wensleysdale (page 423) says: "They 
are distinct persons in tlie law." So sub- 
stantial and free from all fiction is their 
distinct character, that even when the gov- 
ernment itself owns a part or all of the 
shares, the company may be sued, though 
the government cannot be. 8 Watts, 316; 3 
McCord, 377; Banli of the State v. Gibbs, 
9 Wheat. [22 U. S.] 907; 6 Ala. 814; and 
the judgments In relation to the United 
States Bank in the federal courts. That the 
promotei-s and launchers of a company can- 
not bind it in any way, although all are share- 
holders, see 27 Conn. 170; 12 Mete. [Mass.] 
311; 28 Vt. 401; 5 Jones, Law, 304; 18 Barb. 
297; 21 Pa- St. 221; 1 Head, 30. But more 
particularly on the precise point involved 
in the last statement, see 39 Eng. Law & 
Bq. 28 (house of lords; 1857). Lord Cran- 
worth says, in holding that the company Is 
wholly distinct from its promoters and 
shareholders, that he is going on "no tech- 
nicality, but what is the mere truth." 35 
Eng. Law & Eq. 92; Preston v. Liverpool, 
etc., E. Co. (house of lords; 1855) Id. 375; 
same case below, De Gex & S. 743; on ap- 
peal in chancery, 1 De Gex, M. & G. 737. 
The cases before Lord Cottenham, and the 
courts from which appeal lay to his, where 
an attempt was temporarily made to over- 
ride this doctrine In equity, are pointedly 
overruled- Williams v. St. George's Har- 
bour Co., 30 Law T. 84. 

Citizen shareholders, then, thus remotely 
connected with, and whose pecuniary inter- 
ests are so subordinated by the statutes 
and genei-al law to purposes undeniably the 
proper subjects of municipal aid, can con- 
stitute in principle no objection to its ap- 
plication. 

In applying to this class of corporations, 
the familiar principle that contracts beyond 
charter powers are unlawful, the courts 
have been influenced by the consideration 
that their functions are public, and that the 
objection is taken, not for the shareholders, 
but in the interest of the government. See 
1 Drew & S. 154; Attorney General v. Great 
Northern R. Co., 2 Law T. (N. S.) 653; 
Eastern Counties By. Co. v. Hawkes (house 
of lords) 35 Eng. Law & Eq. 8, 17. Lord 
Cranworth, after showing the public char- 
acter of these corporations, says: "It is 
well settled that a railway company cannot 
devote any of its funds to other purposes, 
no matter howsoever beneficial it may be to 
shareholders." Colman v. Eastern Counties 
R. Co., 10 Beav. 1; Salomons v. Laing, 12 
Beav- 339; Bagshaw v. Eastern Union R. 
Co., 7 Hare, 114, 7 Eng. Law & Eq. 505. In 
16 Law & Eq. 180, are a few of the many 
modern English decisions on the subject. 
In Pearce v. Madison & I. R. Co., 21 How. 
[62 U- S.I 441, it is said that the public has 
an interest in this question, and the court 
takes pains to say that it cites the modem 
English cases for the purpose of showing 



this to be the ground of their judgment. 
There is no subject upon which decisions 
are more numerous. There are few state 
courts which have not repeatedly so ruled, 
and none more frequently and stringently 
than those of Michigan. The reason is al- 
ways the same— the public inerest. Kent, 
Angell & Ames, Redfield, Pierce, Shelford, 
and all elementary writers, give the same 
reason for the rule. What is done ultra 
vires, is held void; ■ if threatened, it is re- 
strained at the suit of the attorney general, 
because it is a public offense to divert a 
fund dedicated by the law to a specified 
political use. And it is no palliation that, 
in the instance, the diversion is beneficial 
to shareholders. The public officer must 
obey the law. On the contrary, the miller 
or innkeeper may employ his money in any 
way he pleases not- criminal or immoral. 
When a donation raised by taxation is given 
to an organization, thus being a part of and 
governed by the political power whose funds 
are thus absolutely and irrevocably bound to 
such public duties, not one of the objections 
which would arise if it were bestowed upon a 
private hotelkeeper has, it seems to us, any 
application. 

It is intimated that if the cars of all other 
companies could enter upon and use the 
road, this, too, would make the difference 
between legality and unconstitutionality. 
Protesting again that we are utterly unable 
to see in this anything more than a mere 
mode of use, in reference to which the law- 
making power, beyond doubt, is the sole 
judge, as Judge Oooley, as an author, so 
clearly shows; nevertheless, we add that 
this criticism also, we think, is as unfound- 
ed in fact as the former one— that the public 
had "no voice" in their management. The 
general law already provided for crossings 
and connections, and for compelling both if 
the corporations refuse them. It is an irre- 
sistible implication from the statute that the 
loaded cars of other roads shall be received 
and transported. In two instances the laws 
expressly compel it in this state. That un- 
der the genei-al law this may be done in aU 
cases is certain, and it is equally certain 
that it will be enforced by special provisions 
if the unenlightened conduct of these public 
agents throw impediments in the way of 
the very best possible mode for public tran- 
sit or travel. To-day the cars of half the 
companies in this state are largely off their 
own roads unloading in the distant depots 
of the countiy. Thus far, this plainly im- 
plied statutoiy duty is being satisfactorily 
performed from the absence of all tempta- 
tion to neglect it. But the law already 
forces the companies to prepare for the 
duty by suffering connections to be made. 
Can it be said with reason that the mTanici- 
pal aid law is nnconstitutional beyond all 
reasonable doubt, because the legislature, 
having commanded the duty, leaves It un- 
regulated, only because it believes the pres- 
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ent condition better secures every public "in- 
terest? 

Tlie rule laid down Includes every similar 
corporation in the state. There are three 
great public land grant roads in Jlichigan. 
They have been mainly built by donations 
from the national domain. The state of 
Michigan acted as trustee in the adminis- 
tration of the fund, and still continues a 
board of public officers, and imposes much 
official action with reference to it upon its 
governor. Extra taxation and duties are 
demanded in consideration of the selection 
of the donees by the state. The law creat- 
ing them is subject to amendment, and they 
have been largely aided by municipal dona- 
tions. Corporations thus created for great 
national puiposes, subsidized by the na- 
tional government through the sovereign 
state, as its agent and trustee; created by 
law at the public expense, under the guard- 
ianship of high political officers, cannot, we 
respectfully submit, without an exti-aordi- 
naiy and novel use of cooamon terms, be 
called "strictly private," and not to be dis- 
tinguished in this regard from a mill or 
counti-y inn. We submit, also, that the 
voice and control which the government re- 
tains in the subject of this taxation greatly 
exceeds that secured in other familiar in- 
stances, the rectitude of which has never 
been challenged, and which remains uneriti- 
cised by the Michigan court. It is, there- 
fore, not only a public purpose, but the 
instrumentality of its accomplishment is 
most fully controlled by practical govern- 
mental supeiTision. If, therefore, the novel 
limitation set up in People v. Salem were 
true— if, as we cannot suppose, the constitu- 
tion of Michigan forbids the- execution of a 
clearlj' public purpose through private agen- 
cies—we do not think the fact that citizens 
own the shares is sufficient to bring these cor- 
porations within the rule. 

In tlie light of these familiar doctrines, 
and the character of these companies, as 
before said, we shall the better appreciate 
the extent and force of the rulings in Mich- 
igan which had so fully settled the law of 
that state in conforaiity with the old max- 
ims of American jurisprudence, in disregard 
of which People v. Salem has been decided. 

In the case of Detroit & H; P. K. Co. v. 
Fisher, 4 Mich. 37, the statute under consid- 
eration gave to a company, all the shares in 
which were owned by citizens, The right to 
take and use for a plank road the public 
highway. The constitutional question was 
raised, and counsel cited the judgments of 
other states, where the same rights had been 
extended to turnpikes and other similar 
companies. The court sustained the power 
as it had previously done in Attorney Gen- 
eral V. Detroit & E. F. R. Co., 2 Mich. 138. 
In neither of these cas^ was any compen- 
sation made to the public. Two other such 
charters were granted in the state. The 
latter case was affirmed in City of Detroit 



V. Detroit & E. P. R. Co., 12 Mich. 333. We 
can discover no diflference in principle be- 
tween these judgments and the ease before 
the court iu People v. Salem. That the 
roads were in the hands of eoi"porations 
whose shares were owned by citizens, was 
not deemed an objection. In People v. 
Board of State Auditors, 9 Mich. 327, it was 
decided that a donation to salt manufactur- 
ers was constitutional, although the prop- 
erty was wholly owned by individuals, and 
the government retained no control over 
the amount or duration of the manufacture. 
It was said that as to salt made before the 
passage of the repealing act, the right could 
not be divested. In East Saginaw Manu- 
f'g Co. V. City of East Saginaw, 19 Mich. 
259, this ease is affirmed. At page 275, 
Cooley, J., for the coui-t, says: "It was a 
bounty law to encourage the manufacture 
of salt, and when this was earned it became 
a vested right, and we fully agree with 9 
Mich. 327." In this view we all concur. The 
first of these latter judgments necessarily 
decided the constitutionality of taxation for 
aid and donations to a "strictly private busi- 
ness, in which the public had no voice." 
People V. Salem disregarded them. The 
same questions must now be decided differ- 
ently if that judgment is adhered to. An 
earlier and equally pointed and still more 
literally applicable case is that of Swan v. 
Williams, 2 ilich. 427. It was objected at 
the bar that a raih-oad company, whose 
shares were all owned by citizens, could not 
constitutionally condemn property, as it 
was not for public use. It was held not 
to be a strictly private corporation, but that 
it held the land it condemned, and all its 
lights and franchises, in trust for the pub- 
lic. The precise point decided by it was, in 
20 Mich., expressly and definitely ruled the 
-other way. The objection is, that money 
given for the use of such a company is not 
a public but a private use. That case over- 
ruled the identical objection, and in pointed 
terms asserted that it was public. A more 
familiar tnith cannot be asserted than that 
there are numerous subjects of such a pri- 
vate and personal nature that they would 
not sustain the right of seizing private prop- 
erty as for public use, which, at the same 
time, are among the familiar and conceded 
objects of taxation. When you have shown 
that an object is so far public as to author- 
ize the foiTuer, you have exceeded the ne- 
cessities of the latter. Swan v. Williams 
not only is conclusive of this case, but goes 
quite beyond it in the required legal direc- 
tion. It is needless to refer to the familiar 
class of cases where the doctrines of Swan 
V. Williams have been assumed to be law 
by the bar and bench during the twenty 
years that they have been administered 
without question in Michigan. They are 
numerous. 

The practical legislative and departmental 
action in Michigan is equally conclusive. 
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Before considering it, we will refer" to a 
iew leading judgments and authors to show 
that upon principle it ought to have influ- 
enced the state decision, and must, as a 
■ matter of fixed law, guide our own. 

It is an axiom in American constitutional 
3aw that such departmental and legislative 
-action will conclude the courts in all cases 
. where any possible interpretation can uphold 
actual investments and contracts. In an ear- 
ly case in the United States court, Stewart 
v. Laird, 1 Wheat. [14 U. S.] 351, it is said: 
^'It is sufficient to observe that practice and 
-acquiescence under it for a period of several 
years, commencing with the organization of 
the judicial system, affords an irt.'esisfible 
answer, and has, indeed, fixed the construc- 
' tion. This practical exposition is too oljsti- 
nate to be shaken or controlled. Of course, 
the question is at rest, and ought not to be 
disturbed." In the case of Prigg v. Pennsyl- 
vania, 16 Pet. [41 U. S.] 621, Judge Story, 
speaking of a law, the constitutionality of 
which had been acquiesced in for many 
^eai'S,said: "Such uniform recognition would 
entitle it to be considered at rest, unless the 
interpretation of the constitution is to be de- 
livered over to interminable doubt through- 
' out the whole progress of legislative and 
governmental operations." Lord Eldon, in 2 
Brod. & B. 598, says: "The most enlighten- 
ed judges who ever sat in AVestminster Hall 
always gave the greatest weight to what ob- 
Inined in practice." See, also, Bennett v. Wat- 
son, 3 Maule & S. 1; 7 Durn. & E. [7 Term R.] 
- 743, In Calton v. Bragg, 15 East, 223, Lord El- 
lenborough declared "it is not only from decid- 
-ed cases where the point has been raised, upon 
argument, but also from the * * * practice 
,* * * without objection made, that we col- 
lect the rules of law." 1 Turn. & II. 87; 3 
•Russ. 428; 10 Ves. 272;- 3 Bos. & P. 547; 
-[Surgett V. Lapice] 8 How. [49 U. S.] 68; 
.[Bissell V- Penrose] 8 How. [49 XJ. S.] 338; 
[Briscoe v. Bank of the Commonwealth of 
•Kentucky] 11 Pet [36 U. S.] 319; [The Aurora 
-v. United States] 7 Cranch [11 U. S.] 383; 
.Ames V. Howard [Case No. 326]; [M'Keen 
-v, Delancy] 5 Granch [9 U. S.] 22; 2 Mass. 
475; 16 Ohio, 599; 1 Hopk. Ch. 245; and 1 
'Serg. & R. 105,~are all pointed in applying 
this rule. In 2 Cow. 552, it is said: "Upon 
any sound principle of government, the eiti- 
.zen has a righ't to rely upon the action of the 
sovereignty." See, also [aiartin v. Hunter] 
1 Wheat. [14 U. S.] 351; -[Cohens v, Virginia] 
■6 Wheat [19 U. S.] 418; [Bank of U. S. v. 
-Halstead] 10 Wheat. [23 U, S.] 63; [Ogden 
V, Saunders] 12' Wheat [25 U. S.] 290, and 
jiumerous other cases from- the state and 
federal courts, cited in Cooley, Const. Lim. 
•at page 69, which, so far as the case before 
.us is concerned, are equally decisive in pro- 
tecting what has been done in reliance upon 
-practice. They all say in case of doubt it is 
•conclusive. They fully sustain the rule quot- 
■ed from one of them by Judge Cooley,' and 
i)y him announced as the fair result of them 
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iill,'as follow^: "If the question involved is 
really one of doubt, the force of the legis- 
lative judgment, especially in view of the 
injurious consequences that may result from 
disregarding it, is fairly entitled to turn the 
scale in the judicial mind." This he lays 
down, after full review, as a general canon 
of interpretation for our American constitu- 
tions. 

Michigan has most fully adopted this salu- 
tary rule. . Its courts have said, not only that 
in no case of doubt should a court overrule 
the judgment of the legislature, but have 
added the additional reason we are now dis- 
cussing in its fullest application. In Clark 
V. Mowyer, 5 Mich. 468, most of these judg- 
ments, and others kindred to them, are cited 
and approved. And see, also, 14 Mich. 67. 

So obligatory is this rule deemed upon 
courts, when contracts iave been made in 
good faith, or when action has taken place 
to overturn, 'which would result in great 
evils, that when they could see no possible 
interpretation of the words of the' constitu- 
tion, or of statutes, to warrant what has 
been done, they simply declare that the fun- 
damental law has been violated, as an indi- 
cation of what they would hold in future 
cases, refusing to apply the rule to the de- 
struction of what had been done in reliance 
upon the public acquiescence. In Ohio, in 
clear violation of its constitution, the legis- 
lature, usurping judicial functions, gi-anted 
divorces. In Bingham v. Miller, 17 Ohio, 446, 
the supreme couxi:, in refusing to declare 
marriages void, say: "We have said enough 
to vindicate the constitution, and believe the 
evil will cease." Had it not ceased, they 
would have decided a future case difEerently. 
In Illinois a similar principle was applied to 
the creation of railroad corporations. In 
Johnson v. Joliet & 0. B. Co., 23 III. 207, the 
court said it was too late to make the ob- 
jection. Property had been vested upon the 
"action of the legislature. New York, Penn- 
sylvania, Massachusetts and other courts, 
following the English rule, have acted upon 
a like principle. It is applied in every de- 
partment of the law, and guides our private 
intercourse and business life. Courts read 
contracts as parties have construed and act- 
ed upon them. Licenses are implied from 
the toleration of persons and the public, and 
the most substantial and valuable rights are 
based upon them. There are no conditions 
more loudly calling for a full application of 
this rule than those attending the interpreta- 
tion of organic laws. None have, in fact, so 
frequently invoked if in actual judgment 

That the legislative, political and practical 
business action of Michigan brings this case 
far, very far, within the limits of this kindly 
and protective rule, the following citations 
show: Sess. Laws 1838, pp. 101, IDS, 252. 
•259, by which bounties were given for the 
manufacture of sugar from beets, for the 
manufacture of silk, and authorizing loans of 
the public money for the benefit of certain 
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railroad companies. In 1848, also, a law *was 
passed, authorizing the Detroit & Erin Plank 
Road Company to take possession of the Fort 
Gratiot road and construct a plank road 
thereon, and other acts of a similar nature 
were passed in the same year. See Sess. 
Laws 1848, p. 382. In 1848 state lands were 
given for the erection of churches to such 
denominations as chose to apply for them. 
Laws 1848, p. 348. In 1850, a township was 
authorized to take stock in a plank road com- 
pany. Laws 1850, p. 336. In 1853 (Sess. 
Laws, p. 125), the county of Saginaw was 
authorized to loan its bonds to a plank road 
company. In 1855 (Laws 1855, p. 27G), cer- 
tain lots in Lansing were given to churches. 
In 1861 (Laws 1861, p. 283), twenty-five 
thousand acres of state swamp lands were 
given to the German-American Seminary of 
Detroit. To all these laws, fully acted upon, 
no word of objection was heard until the un- 
expected judgment in People v. Salein. 

It is a doctrine to which we know of no 
exceptions, that where one government 
adopts from another a constitutional clause 
or a statute, or re-enacts an old one from its 
own code, it is presumed that the practical 
and judicial construction which it had be- 
fore received is also adopted. It would re- 
quire the most marked and extraordinary 
conditions to exclude the operation of this 
principle. The public is quite warranted in 
presumiag that this well-known canon of 
construction will not be disregarded. See 
Bemis v. Becker, 1 Kan. 226; Stebbins v. 
Guthrie, 4 Kan. 353; Pennock v. Dialogue, 
2 Pet. [27 U. S.3 1; Campbell v. Quinlin, 4 
III. 288; Rigg v. Wilton, 13 111. 19; Tyler v. 
Tyler, 19 111. 151; Adams v. Field, 21 Vt. 
256; State v. Macon Co. Court, 41 Mo. 453; 
Draper v. Emerson, 22 Wis. 247, — which are 
but illustrations from an extensive list. 

In 1850, when the constitution of Michi- 
gan was adopted, decisions establishing the 
validity of municipal aid to railroads had 
been made in Connecticut, Kentucky, Penn- 
sylvania and Virginia, by the highest courts 
of these states, respectively, without one op- 
posing decision. And in tlie following states, 
as shown by the briefs of counsel, statutes 
authorizing municipal aid to private corpora- 
tions had been passed under constitutions, 
all of which were like that of Michigan, so 
far as is material to the decision in People v. 
Salem. 

In Connecticut, Laws 1837, p. IS; 1838, p. 
45; 1842, p. 54. In Georgia, Laws 1838, p. 
66. In Kentucky, Laws 1833, pp. 526, 543, 
643; 1834, pp. 398, 285; 1836-^7, p. 341; 1837 
-38, p. 98; 1838-39, p. 337; 1848-49, p. 212; 
1849-50, pp. 285, 403; In Maine, Laws 1848, 
p. 198; 1849, p. 351; 1850, pp. 461, 530. In 
Missouri, Laws 1847, p. 348; 1849, p. 159. In 
Mississippi, Laws 1848, p. 333. In Illinois, 
Laws 1849, p. 33. In Indiana, Laws 1842, p. 
3; 1850, p. 149. In New York, Laws 1837, 
pp. 457, 341; 1839, p. 313; 1841, p. 329. In 
South Carolina, Laws 1848, p. 542. In Ohio, 



Laws 1838-39, pp. 128, 349, 343, 367; 1841- 
42, p. 100; 1844-45, pp. 232, 109, 46, 403; 
1843^4, p. 103; 1845-46, private, pp. 109, 
218, 250; 1845-46, general, pp. 167, 192, 250; 
1846-47, pp. 56, 65, 87, 95. Numerous like 
acts are found in the laws of each year until 
in 1852, when the new constitution went into 
effect forbidding both state and municipal aid. 
In Pennsylvania, Laws 1848, p. 273; 1849, p. 
360. In Tennessee, Laws 1847-48, p. 58. In 
Virginia, Laws 1847-48, p. 184. Laws 1848- 
49, 1849-50, and 1850-51, are crowded with 
acts authorizing subscriptions to the stock of 
turnpike and railroad companies by munici- 
palities and by the state. In Michigan, Laws 
1850, p. 336. In most of these states it was- 
customary to grant state aid as well as munic- 
ipal aid to corporations engaged in internal 
improvements. In Alabama, state aid was 
granted (Laws 1843-44, p. 136), but so far as 
we have ascertained, no municipal aid until 
1851 (Laws 1851-52, p. 218). In Maryland, 
state aid was granted (Laws 1836, c. 218, § 16; 
Laws 1838, resolution 68). In North Caro- 
lina, state aid was granted (Laws 1844r45, p. 
103; 1848-49, p. 138). In Delaware, state aid 
was granted (Laws 1843, p. 521; 1847, p. 137). 

It would be no more extraordinary for a 
local court to go back of the old readings of 
English statutes which have been adopted in 
this country, than at this day to rely upon 
the literal meaning of a well known clause in 
our organic law adopted from those of the 
older states. The statutes of frauds, of uses 
and trusts, of limitations, and other familiar 
enactments, which so many states adopted lit- 
erally, contained in their letter but slight in- 
formation of the complex doctrines which the 
English judiciary has deduced from them. 
It would be little less than absurdity to go 
back to the words of those laws to learn what 
our American legislators meant when they 
adopted them. The rule is almost without ex- 
ception that the legislature is presumed to- 
enact, with the statutes themselves, their judi- 
cial and practical construction. An hundred, 
unquestioned judgments so rule. With in- 
creased force and practical necessity is the 
doctrine demanded when a court is called up- 
on to uphold or destroy the rights of innocent 
citizens who have relied upon the rectitude of 
governmental action. 

The opinion in the Salem Case disregards 
another old and well settled rule limiting ju- 
dicial authority. 

The undoubted opinion of the American ju- 
diciary and the bar is that a court cannot de- 
clare a statute invalid unless it is prohibited 
by some express provision of the constitution, 
or by necessary implication; and that its re- 
pugnance to justice, to what the court deem- 
ed sound policy, or to general principles of 
jurisprudence furnishes no ground for a re- 
fusal to enforce it. 

In Cooley, Const. Lim. (page 87 et seq.) the 
learned judge, when speaking as an author, 
says: "There are two fundamental rules by 
which to measure legislative authoi'ity in the- 
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states." The first is that "the people must he 
understood to iiave conferred the full and 
complete power as it rests in the sovereign 
power of any country, subject only to such re- 
strictions as they have seen fit to impose. 
The legislature is not a special agency for the 
exercise of specifically defined legislative pow- 
ers, but is intrusted with the general author- 
ity to make laws at discretion." He quotes 
largely from Denio, C. J., in (People v. Dra- 
per, 15 N.Y,543), and from Thorpe v. Railroad 
Co., 27 Vt 142, where Redfield, J., said: "The 
American legislatures have the same unlimit- 
ed powers as the British parliament, except 
where restrained by written constitutions. 
This must be conceded as a fundamental pi'in- 
ciple in the political organization of the Amer- 
ican states. "We cannot comprehend how, 
upon principle, it should be otherwise. The 
people possess all legislative power. They 
have committed it, in the most unlimited man- 
ner, to the legislature." 

At page 159, and onward, he discusses the 
question, and after illustrating, by many cita- 
tions, the carefulness and delicacy with which 
the courts bave dealt with legislative enact- 
ments, he criticises the dicta which intimate a 
power to annul a law because it is imjust, or 
"at war with the social compact" He says, at 
page 168: "The rule on this subject appears 
to be that, except when the constitution has 
Imposed limits upon the legislative power, it 
must be considered practically absolute, 
whether it operates according to natural jus- 
tice -or not" To this rule he cites over fifty 
adjudications. They are from nearly every 
state in the Union, including that of Mich- 
igan, and from the national court Aiter say- 
ing that the courts have no power to condemn 
a law because it is against what may be 
deemed the spirit of the constitution and the 
principles of republican government, unless 
in violation of written limitations, he sums 
up a farther review of adjudications by say- 
ing: "The accepted theory is: *In every sov- 
ereign state there is an absolute, ah uncon- 
trolled power of legislation. In England, 
this rests with parliament; in America, with 
the people as an organized body politic* 
Granting this' power in general terms, they 
must be understood to grant the whole legis- 
lative power which they possessed, except so 
far as they imposed restrictions." At page 
73, he adds: "We have before said, a statute 
cannot be declared void because opposed to 
some supposed general intent or spirit which 
it is thought pervades or lies concealed in the 
constitution, but unexpressed, or because it 
violates fundamental principles, if it was 
passed in the exercise of a power which the 
constitution confers." That the federal con- 
stitution is a grant only of specific legislative 
powers, while, on the contrary, that of the 
state confers all powei'S except as limited, is 
explained, and numerous judgments in Mich- 
igan and elsewhere, are cited to this familiar 
distinction. He ably explains and amply veri- 
fies by citations that all general grants of 



power, and especially that of legislation, are 
unlimited, unless expressly restricted,- and 
demonstrates, as clearly as history, reason 
and authority can demonstrate, that accord- 
ing to the well-known and universally relied 
upon elementary principles of American juris- 
prudence, a general, unlimited power of legis- 
lation, such as is contained in the Michigan 
constitution, does include, beyond all possible 
doubt, the power of passing a law authorizing 
municipalities to exercise a right so common 
as that of granting aid to railroad companies. 
He is the most recent and full commentator 
upon this precise question, and faithfully con- 
denses the numerous and concurring judg- 
ments which deny the extraordinary- judicial 
power exercised in People v. Salem. 

The peculiar jurisprudence of Michigan laid 
no foundation for the judge sitting ort its 
bench to disregard the doctrines so fully an- 
nounced by the author. The contrary will 
most fully appear. In Green v. Graves, 1 
Doug. (Mich.) 352, it is said: "We adhere to 
the rule sanctioned by the supreme court of 
the United States, that to authorize the judi- 
ciary to pronounce a law unconstitutional, the 
conflict between it and the constitution must 
be palpable and established beyond all rea- 
sonable doubt." See, also, Scott v. Smart's 
Ex'rs, 1 Mich. 306; People v. Gallagher, 4 
Mich. 253; Sears v. Gottrell, 5 Mich. 254, 
which are all equally pointed. In Tyler v. 
People, 8 Mich, 333, it is said: "We should be 
able to lay our finger on the part of the con- 
stitution violated, and the infraction should 
be clear beyond reasonable doubt" And see, to 
the same effect. People v. Mahaney, 13 Mich. 
501. In People v. Blodgett, 13 Mich. 151, ft 
is said that "without express limitations the 
legislative power would bave been as abso- 
lute and unlimited as that of the parliament 
of England, subject only to the constitution of 
the United States." 

In a state where the judiciary have said 
that all laws shall be administered, and ail 
contracts made under them enforced, unless 
we can "lay our fingers on the constitution- 
al provisions violated," and perceive the con- 
flict so plainlj' that there can be "no rea- 
sonable doubt" of its existence; when this 
identical legislation has been exercised for 
half a century by nearly every state in the 
Union; when the courts of last resort of 
some twenty-four states have solemnly ad- 
judicated its lawfulness, and the national 
courts, having a coordinate power in large 
classes of eases, have condemned a contrary 
doctrine; and when Michigan, ever since its 
organization, has over and over again passed 
and enforced without question similar stat- 
utes, it seems to us but a mockery of prec- 
edent—a rejection of all the sources from 
which alone a lawyer can learn the law— it 
is rendering worse than useless, all our libra- 
ries and professional diligence, which can 
only mislead by their teachings, if. in these 
conditions, a majority of a court will assume 
to say that it has no doubt whatever that 
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all this practical actioD is a mistake and a 
blunder, and that all this judicial decision 
is ignorance and misapprehension. What are 
the sources of that certainty without which 
' it has so often conceded that it had no au- 
thority to annul a statute? No new facts 
have occurred, and no new views of any 
kind are taken, but arguments rejected for 
nearly half a century by hundreds of learned 
and expexienced judges are, witLout the 
slightest addition, reproduced. There are cer- 
tain terms of fixed technical signification, 
used also In other senses, in common use 
and metaphysical inquiry— "discretion," "rea- 
sonable doubt," "probable cause," "malice," 
"notice," and the long list of words and 
phrases, to comprehend which demands the 
careful study of a whole department of the 
law. They are all, trom time to time, gross- 
ly misapplied in judgment by adopting the 
popular instead of the legal signification. 
: The only sense in which judges have a right 
to use the term "reasonable doubt," as to 
the existence of a legal rule, has little ref- 
erence to its rectitude or its origin. Law be- 
comes such, far oftener than otherwise, by 
simple administration and successive deci- 
sions. And when we look to the mandatory 
sources of legal judgment, and to those prin- 
ciples upon which the citizen has a right to 
repose, and see the array of convincing evi- 
dence in favor of the validity of the law, the 
existence of a judicial opinion of its uncon- 
stitutionality, beyond all "reasonable doubt," 
is logically excluded. 

The unexpected length of this opinion, due 
mainly to the impossibility of commanding 
time for its condensation, forbids a detailed 
examination of the three additional objec- 
tions urged in People v. State Treasurer [23 
ilich. 499]. 

It will occur readily that they are all suffi- 
ciently answered by the citations and argu- 
' ments already made. They have been raised 
and overruled again and again, and unless 
history cannot settle, unless, in the language 
of the supreme court, in Prigg's Case [16 
Pet. (41 U. S.) 621] "our constitutions are 
to be handed over to interminable contro- 
versy during the whole course of governmen- 
tal operations," such objections should' not 
at this late day be again urged. 

It is said such taxation is not "due pro- 
cess of law," which the constitution de- 
mands. This clause has no reference what- 
ever to the objects and purposes of a statute, 
but to the mode in which rights are ascer- 
tained. It is right to decide that A shall 
pay his debt to B, and to punish arson and 
larceny. But it would not be so to enact 
directly that the debt should be paid without 
affording full trial and defense, or to punish 
the person for crime without confronting him 
with his witness. In such cases the process 
of law would be wanting. To those and anal- 
-ogous instances only has this clause, old as 
Magna Charta, ever been deemed applicable. 
It is its well settled meaning in Michigan. 



In Sears v. CJottrell, 5 Mich. 251, Manning, 
J., delivering the opinion of the court, says: 
"The words *due process of law' mean the 
law of the land, and are so to be understood 
in the constitution. By the 'law of the land' 
we understand laws that are general in 
their operation and thar affect the rights of 
all alike, and not a special act of the legisla- 
ture, passed to affect the rights of an individ- 
ual against his will, and in a way in which 
the same rights of other persons are not af- 
fected by existing laws." A similar con- 
struction of this phrase is givc^n in Brooks 
V. Mclntyre, 4 Mich. 32g. 

The objection here is not that due process 
is wanting, but that the purposes of the tax- 
ation are unconstitutional, no matter by 
wlilatever mode or plenary form it is as- 
sessed. The clause invoked, so far as we 
can after much reflection perceive, has no 
application to the objection made. In a loose 
and untechnieal sense, whatever is done in 
disregard of the constitution is without due 
legal proceedings. But so interpreted, it be- 
comes meaningless, and declares only that 
the constitution shall not be violated, remit- 
ting us in each violation to some other clause 
upon which to declare invalid what has been 
enacted. It Is not so unimportant a feature 
in our American constitutions. It stands 
there to demand, after all other provisions 
are complied wit±i, and legislation and pub- 
lie administration are confined to the proper 
objects and subjects of law, and substantial 
rights of person and property are all secured, 
that the processes for ascertaining them shall 
be such in their substantial features as the 
common law of England and this country se- 
cured. See Hoboken Land Co. v. ilurray. 
18 How. [59 U. S.] 272; Sears v. Cottrell, 
5 Mich. 251. 

That the assessment is not, under the local 
constitution, "uniform taxation," is also said. 

The objection is that "all the towns along 
the road do not contribute" upon some basis 
fixed by law. As now assessed, the taxing 
districts are limited to entire towns and 
cities. Is there constitutional power in the 
Michigan legislature to prescribe districts for 
the purpose of local taxation? And if so, 
what are its limitations? 

The best judicial answer is a reference to 
a long list of judgments in Michigan, con- 
curring with a still longer list in other states, 
affirming that, in this regard, its discretion 
is unlimited, and that the courts cannot con- 
trol it. In Woodbridge v. City of Detroit, 
8 Mich. 274, affirming only what had many 
years before been as fully decided. Judge 
Campbell says: 

"And there is no restriction upon the leg- 
islature in defining the size of districts. Our 
road districts are instances of this. And if 
a charge is made on a uniform rule within 
any prescribed district, there can be no veiy 
good reason for objecting to it because the 
district is large or small, if the rest of the 
city is made to bear its own local burdens on 
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a substautiallj^ similar Lasis." .Tudge Oliris- 
tianey, iu tUe same case, oa page 308,^ speaks, 
of the "acknowledged power of the legisla- 
ture to establish assessment districts for 
local purposes." These views are fully sus- 
tained by the recent eases of Motz,v. City of 
Detroit, 18 Mich, 495, and Hoyt v. East Sag- 
inaw, 19 Mich. 39; and see, also, Williams 
V. Mayor, 2 Mich. G60. Unless, then, there is 
in the nature of the road aided some char- 
acteristic distinguishing it from the objects 
of other local assessments, these judgments 
are quite conclusive. And we suggest again, 
what may be unnecessary, that the mode bf 
assessing the tax is not invalidated, and the 
want of constitutional uniformity is not 
proven by asserting the private nature of the 
enterprise. The present objection proceeds 
upon a full concession of the rightfulness of 
the assessment, if it be, within the meaning 
of the constitution, made with uniformity 
within a district which it is lawful for the 
legislature to create. This question never 
depends upon the territorial extent of the 
subject, a part of which, on account of local 
benefit, is aided or improved by the tax. A 
harbor, though a part of the lake or ocean, 
used by the citizens of a municipality, and 
also by other parties, and a highway leading 
through and from one city to distant points, 
are the constitutional subjects of aid by local 
assessments, without extending the districts 
throughout the entire length of their common 
use. The road, for the purpose of taxation, 
is divisible even into streets and blocks if 
such is the legislative direction. A contrary 
idea is wholly novel, and in this form would 
be rejected by the learned court, whose ob- 
jection, carried to its inevitable results, nee-, 
essarily denies the rule. The sole justifica-. 
tion for all these local assessments is the real 
or legally assumed local benefit of the im- 
provement. If that is declared by the legis- 
lature, or ascertained by commissioners or 
juries, or by the citizens in public meeting to 
equal the local tax, it is absolutely conclu- 
sive upon the courts. The mode of its as- 
certainment, the size of the district, or the. 
character of the improvements, has been 
over and over again decided to be entirely 
beyond judicial cognizance. That other dis- 
tricts and citizens are also interested, and 
did not contribute, has been in manifold 
forms brought to the attention of the courts 
as grounds for attacking the frequently hard 
and severe assessments in our cities .for pav- 
ing, grading .and sidewalks. The answer is 
uniform— equality is impossible. The nature 
of the right exercised forbids, it. It is enough 
that a party is benefited in legal contempla- 
tion to the amount of his tax. It is immate- 
rial that the performance of his duty benefits 
others, l^ov, say the court.s, can we hear 
proof that, in fact, the assessment exceeds all 
increased value to his lapd. This is a legis- 
lative, question which courts. cannot control. 
More familiar truisms than these we. do not 
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know. They are nowhere better settled than- 
in Michigan. And still, if we understand, 
this objection as made in the last case ofi" 
People V. State Treasurer, the decision in it 
ignores them all, and insists that some unde-' 
fined length of road must be selected by law, 
and each town along it compelled to con- 
tribute upon- the same basis. It seems to be- 
assumed that "the road," the towns along- 
which sliould. all be coutiibutors, is that 
which some one company constructs and con- 
trols. But there may be, and in this state- 
there are, already several companies organ- 
ized to build a continuous line across the 
state. These may be consolidated into a 
single road and corporation. During con-' 
struction, the road of each company may he- 
divided into sections for the purpose of as- 
sessment on stock and control, and become- 
quasi corporations. All, again, under the 
same general law, may be consolidated with^ 
corporations and roads in other states, and 
become indivisible portions, like other com-- 
mon highways, of great national thorough-- 
fares, . 

Every consideration, which sustains the de- 
cisions in reference to streets and highways,.' 
is applicable here. The road may be from 
one state to another— it- maj' be national p 
but if the legislature declares there is a 
local benefit, no matter how many others' 
may be also benefited, the assessment is con- 
stitutional. It often happens that one town i 
is actually— in the estimation of its citizens 
at least— injured by a new road creating new 
business centers in rivalry of its own. Would ■ 
it be politic or sensible legislation to force- 
it to contribute upon a legislative arbitrary 
decision that it was benefited? A more se-. 
cure and satisfactoi'y mode than the de-- 
cision of its citizens cannot be devised. ' 
Again, in some localities the road will so' 
undeniably pay its projectors, or the neces- > 
sity of traversing it in order to reach some- 
point beyond it or to connect existing lines, ' 
may be such that the construction is certain, 
and there is no need of aid, or suggestion of- 
aid, in order to secure it. Shall such towns • 
be forced, without ■ any necessity, to con~ • 
tribute because, another somewhat off thfr' 
line, in order to deflect the road in its <;ourse 
through its limits, desires to compensate its 
projectors for this change in the plans? 
The, theory is not to force all to contribute-' 
alike, but far on the other extreme, Thfr' 
very essence of this principle is to suffer each ■ 
vicinity, by the smallest payment possible,.- 
to secure the benefit. Each locality judges 
for itself, and buys at the smallest price. • • 

It will not be overlooked that in large num- ■ 
bers of the cases decided in other states this ■ 
novel objection .might just as well have been 
raised; and these cases are, upon well-known 
principles, precedents against it. The con-- 
stitutions of Virginia, I-ouisiana, Indiana, i 
Texas, Wisconsin and California contain ■ 
similar clauses. It did not occur to courts- 
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or counsel to raise such a question until 
since the iliehigan decision. Counsel have 
presented it in Indiana, where it has been 
readily overruled. See Lafayette M. & B. R. 
Co. V. Geiger [34 lud. 185]. 

The provisions which forbid the state to 
engage in works of internal improvement 
are also relied on. As said in reference to 
all other portions of these judgments, so this 
last reason also should have been withheld 
in view of numerous decisions declaring it 
untenable. Similar clauses are found in the 
constitutions of Ohio, Kentucky, Iowa, Kan- 
sas, Illinois, California, New York, Texas, 
Wisconsin and Louisiana, and the courts of 
these states have, after elaborate argii- 
ments, uniformly decided that prohibitions 
upon the state are not such upon the mu- 
nicipalities. 

Cass v. Dillon. 2 Ohio St. 607; City of 
New Orleans v. Graihle, 9 La. Ann. 561; 
Slack V. Maysville & L. R. Co., 13 B. ilon. 
1; Pretty man v. Supervisors of Tazewell 
Co., 19 111. 406; Clarke v. City of Rochester, 
24 Barb. 446; Clark v. City of Janesville, 
10 Wis. 136; Bushnell v. Beloit, Id. 195; 
Pattison v. Board of Supervisors of Yuba 
Co. 13 Cal. 175; Dubuque Co. v. Dubuque & 
P. R. Co., 4 G. Greene (Iowa) 1; Stewart v. 
Board of Supervisors of Polk Co., 30 Iowa, 
15; Commissionei-s of Leavenworth Co. v. 
Miller, Kansas, not yet reported, except in 
pamphlet [7 Kan. 479], 

There is no contrary decision. The ques- 
tion ought to be considered settled by these 
concurring judgments. The frequency with 
which this power had been exercised before 
the adoption of the Michigan constitution, 
peremptorily forbids the legal presumption 
that the convention intended to prohibit it 
by mere implication. At that time, munic- 
ipal aid to private corporations had been 
authorized by the legislatures of fifteen 
states, including Michigan, viz.: Connecti- 
cut, Georgia, Kentucky, Maine, Missouri, 
Mississippi, Illinois, Indiana, New York, 
South Carolina, Ohio, Pennsylvania, Tennes- 
see and Virginia. The legislative action of 
the state is equally forcible to forbid such an 
interpretation. Immediately before and aft- 
er its adoption, this power was exercised 
without question. 

In 1850. a statute authorized a township 
to aid a plank road company. Some of the 
members of this legislature were also mem- 
bers of the convention, which subsequently 
in the same year formed the constitution. 

The legislature of 1853 (Sess. Laws, p. 125), 
some of whose members were in the conven- 
tion, authorized a county to loan its bonds 
to a plank road company. This was amend- 
ed in 1855. These laws are referred to as 
strong cotemporaneous action only. Our pre- 
vious citations show this is but a small 
portion of the similar legislation by this 
state. 
* At this time, two similar restrictions in 
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Kentucky and Illinois had been decided not 
to interfere with such aid by municipalities. 
The motives which produced this inhibi- 
tion in the Michigan constitution we do not 
think are those supposed by the learned 
supreme court. That local municipalities 
should not aid such works, provided they 
were controlled by individuals, was never 
intended. A contrary and unquestioned ac- 
tion existed elsewhere and in Michigan, and 
was continued immediately after and ever 
since its adoption without question or doubt. 
It was their aid and management by the 
stdte as a government, the corruption which 
there and elsewhere ever attended the let- 
ting of contracts, the purchase of property, 
the placing of bonds and the control of 
funds, which constituted the sole objection. 
That they could be better managed by pri- 
vate shareholders was undoubtedly decided, 
but there is in this no assertion or the most 
distant imxjlication that they were not deem- 
ed of high public importance, or that the 
municipalities of Michigan should be de- 
prived of rights exercised then and since, not 
only by them, but by those of nearly every 
state in the Union. It is most certain, ju- 
dicially we are compelled to say, that had 
this been the intention, it would have been 
said in plain tei-ms. It would not have been 
left to implication in a system of laws, which 
so unqualifiedly forbade the courts to create 
such a distinction without an express inhibi- 
tion ot the tax. 

No portion of the views expressed by the su- 
preme court of Michigan seems to us less war- 
ranted than the assertionof agrowing judicial 
and professional dissatisfaction with the nu- 
merous decisions, state and national, which 
hold municipal aid to private corporations 
constitutional. We are at a loss to imagine 
the source of such an impression. To the 
policy of municipal aid to internal improve- 
ments there has always existed a spirited op- 
position. Most objects of public taxation at 
all removed from the expenses of ordinary 
administration usually call for much crit- 
icism. This one, peculiarly subject to spas- 
modic action and local excess, has provoked 
its full share, and the legislative contests— 
the only constitutional occasion we submit 
for such discussions— illustrate the violent 
difference of political opinion which leading 
citizens entertain in regard to it. But so far 
from the profession or the public condemn- 
ing the American judiciaiy for its consist- 
ent and stable course, or looking to it for 
relief when the policy of such aid was con- 
demned, they have conceded that the whole 
subject was one for new governmental reg- 
ulation only, and have accordingly inserted 
express prohibitions in several modern con- 
stitutions. The few judgments in Wiscon- 
sin and Iowa, which assumed to disregard 
the established jurisprudence of the coun- 
try, did so with an acknowledgment of their 
own revolutionary character. The latter 
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<;ourt has already receded from its excep- 
tional position. Prior to the determination 
■of People V. Salem, tlie supreme court of tlie 
United States, witli all the learning on this 
subject before it, in one of the most spirited 
■condemnations of local judgments ever ut- 
tered by it, had refused to follow a series 
of decisions in Iowa exactly like that now 
before us. Such action on its part is never 
talcen save when it is entirely satisfied with 
the contrary rulings, and that they were in 
accordance with "the principles of Ameri- 
can jurisprudence." So far from there be- 
ing, during the last few years, a growing ju- 
dicial dissatisfaction, not only the statutes 
and the action under them, but the decis- 
ions of courts sustaining them, were multi- 
plying with increased rapidity. In the late 
constitutional convention of Michigan, one 
of its leading and most learned members, ah 
ex-attorney general of the state, after a 
thorough examination for the purposes of 
the opinion, said, in debate, that although 
he strongly disapproved the political policy 
of municipal aid to railroads, and recom- 
mended its constitutional restriction, the ex- 
istence of such a legislative power, after so 
many concurring judgments, "must be con- 
sidered as settled law." The judges of both 
of the national district courts of Michigan 
were members of the convention. There was 
no dissent from this declaration of the law, 
nor any intimation that the judiciaiy could 
afford relief. Nearly all the leading mem- 
bers of the bar have thus advised, and there 
was no professional intimation that the char- 
acter of those numerous rulings authorized 
the local court to disregard them. We speak 
with a very large familiarity with the con- 
dition of professional opinioa upon this 
point, and we believe that since the oi'gani- 
zation of the state no single judgment has 
taken the legal mind with such unrelieved 
surprise as that from which we are now 
compelled to dissent. 

The great misapprehension on this subject 
is strikingly illustrated by the fact that, 
within a few months after the promulga- 
tion of the opinion in People v. Salem, the 
highest courts of five states, with its "rea- 
sonings before them, have refused to follow 
it. The judgments of few local courts in our 
country are of more influence than those of 
the supreme court of Michigan. Their gen^ 
eral learning and character entitle them to 
the high reputation they have so unquestion- 
ably secured. If any judgments could have 
stimulated a general dissatisfaction into gen- 
eral dissent, that before us would have 
done so. But Vermont, Texas, California, In- 
diana and Kansas have all recently disre- 
garded the rulings in the case of People v. 
Salem. We rejoice that if there may be 
doubt whether our decision administei-s the 
law correctly, there can be none that its re- 
sults are such as the plainest justice re- 
quires. 

A, change is loudly demanded in our coil- 



stitution, which shall in some degree limit 
the destructive effect of judicial interpreta- 
tion upon contracts made by the citizens 
in reliance upon action of the sovereign pow- 
er of the state. Without this, the list of 
cases already referred to where it was said 
that constitutional criticisms came too late, 
and those yielding blindly to practical con- 
struction with little reference to the clause 
construed, must be greatly lengthened. 
Without some organic remedy, the indica- 
tions are that the courts, from the abundance 
of the law's technicalities, its presumptions 
of law when the proof of actual fact is ex- 
cluded, its estoppels in pais when good faith 
closes the mouth of objectiou because the 
hand is full of another man's money, will 
deduce some rule which will enable them to 
declare an act* unconstitutional and at the 
same time protect past transactions and 
an innocent community from the consequen- 
ces of its invalidity. We think, indeed, that 
no greater step in the law's growth is now 
needed for that purpose than the one taken 
by the learned supreme court of Michigan in 
the repressive policy it deemed it its duty 
to enforce. And this, in its practical effect, 
is the whole scope of those decisions of the 
supreme court of the United States, which 
we now follow. There is no attempt to 
mould the institutions of the state in viola- 
tion of the opinions of the local courts. The 
rule adopted is so narrowed in its applica- 
tion, and so respectful and kindly in its 
adaptation to the relations in which it is ad- 
ministered, that thus far, in our harmonious 
history, the power which upholds it has 
hardly attracted general attention. Resort- 
ed to only when the claims of good faith de- 
mand it, in each instance of its exercise all 
severe criticism is silenced. 

Talcott's bonds, bought in reliance upon 
the sovereign action of the state, action taken 
in conformity with principles which the 
court of last resort in the nation had before 
their issue decided to be part of the national 
jurisprudence, are enforced. Should he, to- 
morrow, bring here other bonds, the steps to 
create which had been taken since the state 
judgments holding them invalid, he would 
be told that those Judgments were not sub- 
ject to criticism here; that this court would 
administer their doctrines, in all their I'e- 
sults, wholly irrespective of our own opinions. 

Kor will. any conflict of jurisdiction result. 
When a subject has been finally decided by 
one tribunal it is res adjudicata.and the other 
will never rejudge it. If A's bonds are held 
invalid by a state tribunal, no other court 
will, in a second suit upon the same bonds, 
entertain the question. There can be no con- 
flict if the citizens yield, as all those of 
Michigan umdoubtedly will, a ready obe- 
dience to the judgment of each court, state 
or national, which has jurisdiction in the 
instance. There will be none of those an- 
ticipatory rulings, or of that retrospective 
legislation intended to cut off the power of 
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satisfying the final process of this court 
wliieh has been so intelligently and prompt- 
ly rendered abortive elsewhere. 

WITHEY, District Judge. The opinion of 
the court pronounced by my Brother EM- 
MONS, is complete and exhaustive of every 
question touched upon in the decision or dis- 
cussed at the bar. I can add nothing which 
will strengthen that opinion; and yet, the 
methods by which I have reached conclu- 
sions embrace so very limited a range of dis- 
cussion, and are so disregardful of many 
of the questions elaborately explained in the 
opinion of the court, as announced by the 
very learned circuit judge, as to induce me 
to state briefly the views I have taken in 
reaching a result in this cause. In saying 
this I am not to be understood as dissenting 
from the views expressed by my Brother 
EMMONS. 

The supreme court of the United States 
have, in repeated decisions, settled the fol- 
lowing propositions: 

1st. That the United States eouils will 
always respect the decisions of the state 
courts, and from the time they are made, 
will regard them as conclusive in all cases 
upon the constmction of their own consti- 
tution and laws. 

2d. But the courts of the United States 
will not give to the decisions of a state court 
a retroactive effect, and allow them to in- 
validate contracts entered into with citizens 
of other states, which, in the judgment of 
the courts of the United States, were law- 
fully made; and this principle applies to ail 
contracts which come within the jurisdic- 
tion of these courts: Rowan v. Runnels, 5 
How. [4G U. S.] 138; Ohio Life Ins. & Trust 
Co. v. Debolt, 16 How. [37 U. S.] 432. The 
doctrine of these cases has been frequently 
re-asserted. 

3d. The broad proposition that the sound 
and true rule is, that if the contract, when 
made, was valid by the laws of the state, 
as expounded by all the departments of its 
government, and administered in its courts 
of justice, its validity and obligation cannot 
be impaired by any subsequent act of the 
legislature or decision of the state couits. 
Ohio Life Ins. & Trust Co. v. Debolt, supra; 
Gelpcke v. City of Dubuque, 1 Wall. [68 U. 
S.] 206. 

4th. The supreme court of the United 
States has repeatedly held that, in the ab- 
sence of some provision in the state consti- 
tution prohibiting it, the legislature has pow- 
er to authorize municipalities to issue bonds 
in aid of railroads designed to benefit the 
public interests of the locality. 

In Gelpcke v. City of Dubuque, 1 "Wall. 
[68 U. S.] 203, the court say, "Where there 
is no defect of constitutional power, such 
legislation * * * jg valid," citing Wilkin- 
son V. Leland, 2 Pet. [27 U. S-] 626; Satterlee 
V. Matthewson, Id. 380; Baltimore & S. R. 
Co. V. Nesbit, 10 How. [51 U. S.] 395; White 



Water Valley Canal Co. v. Vallette, 21 How.. 
[62 U. S.] 425. 

From the foregoing principles, firmly estab- 
lished by the repeated decisions of that ju- 
dicial tribunal whose adjudications are a 
law unto this eouit, I proceed briefly to state 
my conclusions: 

There is, confessedly, no provision of the 
state constitution expressly prohibiting leg- 
islation to authorize the issue of municipal 
aid in bonds. In the absence of the two de- 
cisions made since the bonds involved in this 
litigation were issued, I should not hesitate 
to hold that there is nothing in the organic 
law of the state which could be construed as 
prohibitory of that legislation. The opinion 
of the court in this case abundantly justifies 
this conclusion. But the state court having 
recently held, in one case at least, that then* 
is want of legislative power to pass the law. 
because of the resti-aining effect of certain 
constitutional provisions, it is clear that as 
to all bonds issued after the date of such 
state decision the courts of the United States 
are bound to follow the state court, as the 
effect of its decision upon future issues is 
precisely as though the law had been re- 
pealed. 

Nevertheless, as to bonds issued prior to- 
the time of the state decision, in view of 
the principles already stated, a different rale- 
prevails. If there had been a construction 
by all the departments of the state govern- 
ment in favor of the legislative power to 
pass such laws, and if that construction had 
been uniform, acted upon and acquiesced in by 
the public, then the state law would afford 
a valid basis for the contract made by the- 
township of Pine Grove, represented by 
these bonds, and the rule of comity, which 
requires the federal courts to adopt the de- 
cisions of the state tribunals in reference to- 
local laws, cannot be invoked to defeat a re- 
covery here, nor can it be successfully as- 
serted that the state decisions declaring the- 
law invalid are, on any ground, binding on 
this court. 

We are not called upon, by anything pre- 
sented in this case, to decide whether, in 
the absence of such practical construction, 
under our view of the power of a legislature, 
in the absence of limitations in the organic 
law of the state, the federal tribunals must 
or must not hold all bonds issued prior to- 
the state decisions valid. 

Now, that there had been a construction by 
all departments of tne state government in 
favor of the legislative power to enact the- 
law authorizing municipalities to issue bonds 
to aid railroads, and tiiat such construction 
had, up to the decision of the Salem Case by 
the state court, in 20 Mich., been imiform, 
acted upon and generally acquiesced in by 
the public, admits of no doubt. As far 
back as 1838. under tlie then constitution, 
which was silent on the subject of legisla- 
tive power in this regard. i law was passed 
giving bounty for the manufacture of sugar 
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■from beets; for the manufacture of sillc, 
and authorizing loans of the public money 
for the benefit of railroad companies. 

In 1850, a township was authorized to take; 
stock in a plank road company. In 1853, ai 
county was authorized to loan its bonds to a' 
plank-road company. In 1865, the legisla- 
tin'e authorized municipal aid to railroads. 
' F.ollowing this, up to 1860, are numerous laws 
to authorize municipal aid. A law of 1859 
gave a bounty of ten cents a bushel to salt 
manufacturing companies. I need not enu- 
merate other instances to show the uniform 
assertion of the legislative department of 
its powers under the constitution. 

In 1867 the attorney general of the state 
gave his opinion to the legislature of its 
power to pass laws authorizing municipal 
aid to railroads. All the governors of the 
state exercising executive functions when 
such laws were passed, except one, have ap- 
proved those aid and bounty laws. 

The supreme court ot Michigan have, in 
more than one instance, decided questions 
which, by analogy and upon principle, have 
contributed largely to uphold and sanction 
such departmental construction. People v. 
Board of State Auditors (1861) 9 Mich. 327; 
East Saginaw Manuf'g Co. v. City of East 
Saginaw (1869) 19 Mich. 275. 

In Twitchell v. Blodgett, 13 Mich. 127, it 
was, in substance, held, that to declare an 
act of the legislature unconstitutional there 
must be some express provision of the or- 
ganic law which is violated, which must be 
pointed out, and the act must be so clearly 
in conflict with the provision as to be free 
from reasonable doubt. 

I do not understand the state court to 
claim, in the recent cases, when the aid law 
Avas under consideration, that this law vio- 
lates any express provision of the constitu- 
tion. 

But I have said enough to indicate the 
grounds upon which I hold the legislative, 
executive and judicial departments of the 
state to have upheld, prior to the decision of 
the Salem Case, the legislative power to 
pass the law in question. I shall take no 
time to show that the departmental construc- 
tion has been acted upon and generally ac- 
quiesced in by the people of the state, by 
the legal profession, by banlters ^and by 
capitalists and financial men of every class. 
This is well known by all whose business 
interests have turned their attention to the 
subject. 

I desire, however, to mention one exhibi- 
tion of public opinion, as demonstrating 
what the general construction as to the pow- 
er of the legislature has been. The consti- 
tutional convention of 1867, composed of one 
hundred members, from all parts of the 
state, and embracing gentlemen of intelli- 
gence from various pursuits and professions, 
had this subject under considei-ation. The 
journals of that body exhibited the fact that 
there was entire harmony of views; that, as 
23FED.CAS. — 43 



the constitution then stood, there was no 
restraint upon legislative action in allowing 
municipal aid to railroads. Hence, the only 
provision submitted by the convention to 
be voted on, as part of tlie proposed new 
• constitution, was of limitation, to prevent 
the legislature authorizing a municipality to 
pledge its credit in aid of railroads beyond 
ten per cent, of its assessed valuation. 

On the faith and stability of such a con- 
dition of public opinion, having its basis in 
a long series of legislative enactments, sanc- 
tioned by the executive branch, and, as I 
think, may be justly asserted, approved by 
the courts of justice of the state, the plain- 
tiff became tlie owner of the bonds in this 
case, and In my opinion is entitled to judg- 
ment. 

In the case of Taylor v. City of Battle 
Creek, LONGYEAR, Bistrict Judge, gave 
the following opinion: 

On a full and careful consideration of the 
course of decision in the supreme court of 
the United States upon the question of the 
binding character of state decisions affect- 
ing questions arising under state statutes, I 
deduce the following rules,, which I think 
are established by those decisions: 

1st. That such state decisions will be 
adopted as rules of decision in the federal 
courts upon all questions and in all cases rel- 
ative to transactions arising after such state 
decisions were made. 

2d. Tha.t such state decisions will also be 
adopted as rules of decision in the federal 
courts in relation to transactions arising be- 
fore such state decisions were made, in all 
cases in which such state decisions do not, 
in their effect and operation, in any manner 
conflict with the constitution of the United 
States or any act of congress. 

3d. That when there is such conflict such 
state decisions are not adopted as rules of 
decision in the federal courts. 

4th. That where a state statute by its 
terms constitutes in and of itself a contract 
or a basis of a contract by the state, or 
where such statute purports to authorize or 
empower municipalities, public or private 
corporations, or citizens to enter into con- 
tracts, and such . contracts have been enter- 
ed into in good faith, a decision of a state 
court afterward made, declaring such stat- 
ute inoperative and void, or in any mannei* 
so construing such statute as to invalidate 
such contracts so previously entered into, 
or in any manner impairing their obligation, 
is prima facie in conflict with that provision 
of tbe constitution prohibiting a state from 
passing any law Impairing the obligation of 
contracts. Art. 1. § 10. 

5th. That in such cases as last above 
named, the federal courts will go behind the 
state court decision and inquire whether, in 
the state of the law as practically construed 
by the legislative, executive and judicial 
branches of the state government, at the 
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time the transactions in question took place, 
such transactions constitute a contract; and, 
if so, the federal courts will then enforce 
such contracts, independently and irrespec- 
tively of such state court decision. 

I deduce these propositions from a long 
line of decisions of the supreme court, com- 
mencing with the case of Rowan v. Run- 
nels, 5 How. [46 U. S.] 134, in 1847, and 
ending with Butz v. City of Muscatine, 8 
Wall. [75 U. S.] 575, in 1869. These cases 
are so fully stated, commented upon and 
elucidated in the opinion of my Brother 
EMMONS, that it is quite unnecessary for 
me to notice them furthei*. 

That this case falls within the third, 
fourth and fifth propositions, I thinlc. is 
clearly, fully and conclusively shown by the 
exhaustive opinions of Judges EMMONS 
and WITIIEY in the case of Talcott v. 
Pine Grove; and, therefore, without com- 
ment or argument of my own, I fully concur 
in their opinion and judgment, that the de- 
murrer must be overruled. 

In the case against the city of Port Huron, 
Judge LONGYEAR, on a subsequent day, 
ordered the demurrer to be overruled. 

Talcott V. Pine Grove was affirmed in the 
United States supreme court, October term, 
1873 [19 Wall. (86 U. S.) 666]. 
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Case No. 13,736. 

In le TALIAFERO. 

[3 Hughes, 422.1 i 

Circuit Court. E. D. Virginia. Spring Term. 
1874. 

Bankkuptct — Review by Cikcuit Couut — Liexs. 

1. Any creditor ho«ding a lien upon lands of 
the bankrupt may appeal from a decree affecting 
his rights to the supervisory jurisdiction of the 
circuit court. 

2. Before lands of banlirupts covered with 
liens can be sold free of liens by the bankruptcy 
court, all liens and their priorities must be def-. 
initely ascertained, after personal notice to lien 
creditors; otherwise, the lien creditors not 
bound. 

3. Where other courts have taken full juris- 
diction of property on which liens are asserted, 
the bankruptcy courts should, in general, not 
interfere. 

[In review of the action of the district 
court of the United States for the Eastern 
district of Virginia.] 

Petition for review [in the matter of John 
P. Taliafero] under the second section of 
the bankrupt act [of 1867 {14 Stat. 518)]. 

John Hunter, for a lien creditor, appellant. 
L. L. Lewis, fot assignee. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



Before WAITE, Circuit Justice, and BOND, 
Circuit Judge. 

WAITE, Circuit Justice. Previoiis to the 
year 1870 judgments to a large amount had 
been rendered against Taliafero, the bank- 
rupt, which were liens on his lands. Dui'- 
ing that year the present petitioners, being 
part of the judgment creditors, filed a bill 
in the circuit court of Orange county, pray- 
ing a sale of the lands to pay the judgments. 
Upon this bill such proceedings were had 
that, on the 3d day of October, 1872, that 
court rendered a decree confirming the re- 
port of a master to whom a reference had 
been made to ascertain the liens and their 
priorities, and appointing certain commis- 
sioners to sell the lands on the premises, at 
public auction to the highest and best bid- 
der, after notice of the time and place .of 
sale, for at least 30 days by publication in 
such paper or papers as the commissioners 
should select, and by printed handbills post- 
ed on the front door of the courthouse, and 
in three other public places in the county. 
The commissioners were also authorized, at 
their discretion, to sell the property at pri- 
vate sale, and upon the following terms, to 
wit: Cash in hand suflicient to pay all 
costs and the expenses of the sale, and the 
residue in five equal annual installments, 
the purchaser giving bond with approved 
security for the deferred payments, and the 
title to be retained until the final payment 
was made. They were also authorized to 
sell the property as a whole, or in parcels, 
as they should think most judicious. The 
amount of the liens, as reported by the mas- 
ter, exceeded ?12,000, with interest to be 
added from August 20, 1870. The proceeds 
of the sale when made were to be applied 
to the payment of the lien debts in the order 
of their priority. 

Taliafero was adjudged a bankrupt on 
the 9th June, 1870, upon his own petition. 
An assignee -vvas appointed on the 14th 
July. On the 16th September, the assignee 
filed his petition in the district court as 
follows: "To the Honorable, etc.: The peti- 
tion of, etc., assignee, etc., respectfully rep- 
resents that a certain portion of said bank- 
rupt's estate, to wit, a tract of several hun- 
dred acres of land lying in said county of 
Orange, is surrendered by him as forming 
a part of his assets, and as such assigned 
by this court to your petitioner; that it is 
averred that certain liens affect such prop- 
erty, but as no evidence of this fact appears 
upon the proceedings, your petitioner be- 
lieves it will be for the best interests of the 
whole creditors that said property be sold 
at public auction under an order of this 
court, and that the liens, if any exist, be 
under said order transferred from this prop- 
erty to the fund released. Wherefore your 
petitioner prays that an order of court may 
be made, authorizing a meeting of the cred- 
itors of said bankrupt to be held in tei-ms 
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of rule xviL, of 'Genei-al Orders in .Bank- 
ruptcy,' and for the purposes herein stated." 
Signed by the assignee and sworn to. 

XJpon the filing of the petition the dis- 
trict judge (Underwood) made the follow- 
ing order: "Alexandria, Va., September 
17th, 1873. It is ordered that the petitioner 
he, and he hereby is, authorized to call a 
meeting of the creditors of John F. Talia- 
fero, bankrupt, to be held in the office of 
the register in bankruptcy at Richmond, on 
the 2yth day of October, 1S73, at ten o'clock 
a. m., that cause be shown why the prayer 
of this petition should not be granted. And 
it is further ordered that he shall publish 
notice of said meeting in the State Journal, 
and that he shall also serve notice by mail 
on all known lien creditors." Signed by the 
district judge. 

It nowhere appears, from the papers or 
proofs, that the notice required by this or- 
der was given, but we assume that the 
proper publication in the newspapers was 
made; and it is stated by the petitioners 
themselves in their petition for this review, 
that they and other judgment creditors ap- 
peared before the register on the day ap- 
pointed for the meeting, and objected to a 
sale of the propeity by the assignee. In 
support of their objection they exhibited, as 
they claim, a copy of the decree of the cir- 
cuit court of Orange, and of the report of 
the master on which it was predicated. 

On the 19th February, 1874, the register 
made the following report: "Richmond, Va., 
Oct. 25th, 1873. I, etc., register in bank- 
ruptcy for the Eastern district, do hereby 
certify: On the 25th day of October, 1873, 
I held a meeting of tha creditors of said 
John P. Taliafero, bankrupt, and cause was 
shown against the sale of the within men- 
tioned property, but the register is of the 
opinion that no sufficient reason has been 
shown why the court should not order the sale." 
Signed by the register, February 19th, 1S74. 

Upon the ffiing of this report, and on the 
same day, the district judge made the fol- 
lowing order: "Richmond, Va., Febniary 
19th, 1874. In respect that the order of this 
court of September 17th, 1873, has been -com- 
plied with, and the meeting of parties inter- 
ested in the estajte of , bankrupt afore- 
said, has been held, and no sufficient cause 
having been shown why the pitiyer of the pe- 
tition of the assignee aforesaid should not be 
granted, it is ordered that the said, etc., as- 
signee be, and he is hereby, authorized and 
empowered to sell the property of said bank- 
rupt by public auction, as follows, to wit, 
in whole or in parcels, as may seem best. (1) 
That the day and place of sale shall be ad- 
vertised twice a week for three weeks in 
the State Journal, published at Richmond, 
and by placards posted at three or more pub- 
lic places in the county in which such prop- 
erty is located. Sale to be made on some 
county court day at the courthouse of Or- 
ange county, Va. (2) That the terms of sale 



shall be one-fourth cash, and the balance on 
credit of twelve and twenty-four months, 
with interest at the rate of six per cent, per 
annum, the purchaser to give notes with ap- 
proved security for the deferred payments, 
and the title to be retained by the assignee 
until said notes are paid. (3) The assignee 
to report his proceedings to this court im- 
mediately on completion of the sale." Signed 
by the judge. 

Important interests, such as are here in- 
volved, ought not to be dealt with in this 
summary manner. An assignee in bank- 
ruptcy is especially the representative of the 
unsecured or general creditors. He is in no 
respect the agent or representative of se- 
cured creditors, who do not prove their debts. 
He cannot deprive them of the benefit of 
their securities. His only interest is in what 
remains after the secured debts are paid. If 
the security is not more than sufficient to 
pay the debt, he ought not to interfere with 
it. Whenever he invokes the action of the 
bankrapt court in respect to such property, it 
should be by petition, setting forth the facts. 
He should describe the property and the in- 
cumbrances, so far as they can be ascertained 
by an examination of the public records, or 
in any other manner by the exercise of rea- 
sonable diligence. All parties whose names 
are known, or whose interests appear of rec- 
ord, should be summoned, or in some form 
notified to appear and answer the petition. 
Their rights may be affected by the order 
that is to be made. They should, therefore, 
be permitted to have their day in court, and 
to speak in their own behalf. The action of 
the court should be such as, having due re-'^ 
gard to the rights of the secured creditors, 
will best protect the interests of the unse- 
cured. A sale ought not to be ordered free 
of incumbrances, unless it is reasonably cer- 
tain that the proceeds will be more than suf- 
ficient to discharge the liens. Especially 
should this be the case where the secured 
creditors oppose the order, and have them- 
selves asked the interposition of a court pf 
competent Jurisdiction in their behalf, and 
obtained a decree for a sale upon terms 
which, in their judgment, will best promote 
their interests. The court should, therefore, 
be accurately informed as to the facts be- 
fore it is called. upon to make any "order. 
This cannot operate to the injury of the as- 
signee or those whom he represents. He 
can, if proceedings have already been com- 
menced by the creditors, ask to be made a 
party in the place of the bankrupt, and thus 
be put in a condition to avail himself of all 
the powers of the court in which they are 
pending that may properly be exercised in 
his behalf. If unwilling to do this, he may 
at any time sell the property subject to the 
incumbrances, or he may himself commence 
proceedings in the bankrupt court to marshal 
the liens, and obtain a sale under the con- 
trol of that court. All that is necessary for 
that pui-pose is that he make all lienho'lders 
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and incumbrancers parties to such proceed- 
ings, and have their rights settled in tlie 
court before which he calls them. If dis- 
putes arise as to the amount o: validity of 
liens they can be settled and adjusted there, 
and, when settled, the court can act intelli- 
gently, with a view to the promotion of the 
interests of all parties. It the assignee does 
not wish to move himself, he may wait until 
the creditors proceed. To any such proceed- 
ing he will be a necessary party, and, being 
a party, can see that those whom he repre- 
sents are properly cared for. The assignee 
ought not to invoke the action of the court 
until he has informed himself, as fully as 
he can, of the actual condition of the prop- 
erty. He is in one sense an officer of the 
court. He was appointed to manage the 
estate, and to dispose oi it for the benefit 
of those who have submitted their interests 
in its distribution to the protection of the 
court. His duty is to advise the court of 
the facts, in order that it may act nnder- 
standingly in the execution of its trust. 

It is perfectly certain that, when the dis- 
trict judge made the order complained of in 
this case, he had no knowledge of the actual 
condition of the liens upon the property or 
of the rights of the parties to be affected by 
the sale. He had before him no means what- 
ever of determining for himself whether or 
not it would, be for the interest of the un- 
secured creditors that a sale should be or- 
dered free of incumbrances, or whether such 
an order would affect injuriously the rights 
of others. He relied, as under ordinary cir- 
cumstances, in the absence of opposition, it 
was proper he should, upon the information 
furnished by the assignee and the report of 
the register. The petition presented by the 
assignee for the allowance of the order con- 
tained only the most general statements. It 
did not even describe the lands, much less 
the incumbrances as they existed or ap- 
peared to exist. Not a single lienholder is 
named, and it is in terms stated that the 
proceedings in the bankrupt court, up to 
that time, furnished no evidence of the con- 
dition of the liens. The assignee asked, how- 
ever, that a meeting of the creditors might 
be called to show cause, if any they had, 
why the court should not grant the prayer of 
the petition. Under the order of the court 
this meeting was held, but the creditors 
who alone could act (those who had proven 
their debts) made no atLempt to ascertain 
the condition of the property. In fact, it 
may fairly be inferred that they were un- 
willing to do so. In the answer filed with 
us, it is said that certain of the secured cred- 
itors did appear and state verbally that such 
a decree as is now shown had been ren- 
dered, but that no sufficient evidence of that 
fact was filed. This statement, whether prop- 
erly sustained bj'- the proof or not, Avas 
sufficient to put those who were acting in the 
premises on inquiry. Information as to the 



existence of the records and the place where 
they were to be found was then given. The 
meeting was held on the 25th October, but 
the report was not made until the 19th I&eb- 
ruary following. In the meantime no new 
showing was made. The report, when made, 
was as general as the petition. It does not 
even state that any objection had been 
made to the sale, or that the attention of the 
register had been in any manner called to 
the proceedings in the state court. 
■ It is claimed that no objection was made to 
the order on the hearing before the district 
judge- But this objection ought not to influ- 
ence us in sustaining the order, since it was 
made immediately on the filing of the report, 
and without notice. It is also urged that a 
part of the lien debts have been paid, and that 
this can be made to appear if opportunity is 
given. So, too, it is said, that the interest 
which accrued upon the lien debts during the 
wn- was included in the judgments upon 
which the decree is predicated, and that it 
would be unjust and unfair to compel the un- 
secured creditors to go before the state courts 
to have these and other questions settled. All 
this would be very proper for the considera- 
tion of the assignee when determining wheth- 
er he ought, in justice to those whom he rep- 
resents, to proceed in the bankrupt court to 
have the rights of the several parties deter- 
mined; but, so far from influencing the court 
to make an order of sale free of incumbrances 
without inquiry as to the facts, it ought to 
have caused it to refuse such an order until 
all such questions were settled. 

Again, it is said that only $2,000 of the lien 
debts have been proven against the estate. A 
failure to prove the debt does not affect the 
lien. The debt is still in force against the 
property, although it may not be entitled to a 
dividend from the general fund. If it exists 
in fact, it must be considered by the court in 
all matters connected with the security which 
it holds. 

It is further insisted that one of the petition- 
ing creditors has not proven her debt against 
the estate, and, for that reason, she cannot 
call upon this court to act under its super- 
visory jurisdiction. The supervisory power 
of this court is not confined to the petitions 
of creditors who have proven their debts. 
The language of the second "section of the act 
is, "Shall have general superintendence and 
jurisdiction of all cases and questions arising 
under this act." All persons, therefore, par- 
ties to or affected by any proceedings under 
the bankrupt jurisdiction of the district com't, 
may invoke the supervisoiy powers of this 
court. Creditors who have proven their 
debts are, in effect, parties to all proceedings, 
and are always supposed to have an interest 
in all that is done. Whenever they appear, 
therefore, they are recognized in their charac- 
ter as creditors, and .entitled to consideration 
as parties. If one who has not proven his 
debt appears, and asks relief, he must aver 
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and establish bis special interest in tbe' mat- 
ter to be revised. That being done, he is en- 
titled to a hearing. These petitioners have 
established such a special interest. The dis- 
Jriet judge ordered that all lieuholders should 
be notified to appear and show cause why the 
prayer of the petition of the assignee should 
not be granted. The petitioners were lien- 
holders. They were, therefore, proper per- 
sons to appear in the district court. They 
did appear, and become parties to the pro- 
ceeding, although not named. Their inter- 
ests are directly aflGected by the order which 
has been made, and they may. ask to be re- 
lieved against it. 

' The order of the district court is reversed. 
If the assignee' still considers that it will be 
for the interest of the general estate to have a 
sale of the property free of incumbrances, he 
can commence his proceeding again, making 
the necessary parties, and, upon a proper 
showing, obtain his order. All we decide 
now is that, upon the petition in its present 
form, and with the showing that has been 
made, the order of the 19th February ought 
not to have been passed, and we are satisfied 
that, if the district judge had known the facts 
■disclosed in the petition and answer filed with 
us, at the time he made his order, we should 
not have been, called upon to revise his ac- 
tion. 

NOTE. Some months previously to this deci- 
sion of the chief justice, and but a few weeks 
after Judge Hughes came upon the bench, he 
had established as rules of practice in bank- 
ruptcy the following regulations (see Rules of 
Practice in Bankruptcy [Fed, Cas. Append.] 2 
Hughes o54, 555): 

Petitions by assignees or creditoi-s to sell real 
estate free from incumbrances, and to transfer' 
the liens from the realty to the fund in court, 
shall he filed before the court, and an order to 
show cause may be issued notifying all creditors 
claiming liens on the said real estate to appear 
before the register on some day in such order 
named. A copy of such order shall be served 
-on each of the creditors at least ten days be- 
fore the day of appearance, unless notice by 
publication or mail be ordered by the court, in- 
stead of personal notice. 

Sales of real estate free from all incumbrances 
will not he ordered unless all liens on the prop- 
erty shall have been previously ascertained, with 
their priorities, etc. 

This decision was rendered before the passage 
■of the Eevised Statutes of the United States, on 
June 20. 1874, containing section 711. cl. 6 [18 
Stat. 1151. operating in connection with section 
4972, els. 3. 4. 



Case No. 13,737. 

TALLAHASSEE v. NEWBY. 

[This case was decided by the court of appeals 
of Florida, and is reported in 3 N. Y. Leg. Obs. 
110.] 
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Case No. 13,738. 

In re TALLMADGE. 

[Betts' Scr. Bk. 109.] 

District Court, S. D. New .York. Dec, 1842. 

Baskroptcy PjiocEEDixGs— Parties. 

LThe stockholders, of a creditor bank are not 
parties in interest, so as to be entitled to object 
to a decree.] 

[In the matter of David B. Tallmadge, a 
bankrupt] 

Objections were interposed to a decree by 
the stockholders of the North American 
Trust & Banking Company, and the peti- 
tioner objects to such objections being re- 
ceived, on the ground that the stockholders 
of a creditor bank are not persons in inter- 
est. 

BETTS, District Judge, said: The court 
has on several occasions been called upon to 
consider the efiEect of the clause "others in 
interest" used in the bankrupt" act, and de- 
termine whether particidar classes of per- 
sons were comprehended within it, and has 
held that It is of broader signification than 
the term "creditors." It has never, however, 
been understood to reach beyond interests, 
then in esse, which, without change of par- 
ties, or their relationship to each other, 
might arise and be recognized in law as en- 
titled to a remedy and protection in the 
courts. Imaginary and merely possible cases 
cannot be regarded as contemplated or pro- 
vided for in that phrase. For instance, the 
legal heirs of a creditor, during his life, 
could not be recognized as persons in inter- 
est, because of. the possibility of a failure 
of a future right to the debt. It must re- 
late to those rights actually existing which 
may afford the basis of a remedy by course 
of law, without the accession of any addi- 
tional title or authorization,— such as the " 
right of cestuis que trustent to a debt made 
payable to a trustee or agent of heirs at law, 
and claims represented by executors, admin- " 
istrators. etc. The debt due a bank is due 
to the corporate person absolutely, and can 
only be represented or claimed by such cor- 
poration. There is no authority, express or 
implied, with the individual stockholders, 
and no power in them to act with respect to 
the debt, otherwise than through their cor- 
porate representation. Such individuals can- " 
not, accordingly, be allowed to intei-pose and 
contest a bankrupt's proceedings, because ' 
of that corporate debt. 
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Case Wo. 13,739. 

In re TALLMAN. 

[2 Ben. 348; 1 N. B. R. 462 (Quarto, 122); 1 
Am. Law T. Rep. Bankr. 122.] i 

District Court, S. D. New York. April, 1868. 

Bankhoptcy — Fkaddulent Debt— Discharge. 

Where, in bankruptcy proceedings before the 
register, one of the creditors offered evidence 
to show that his debt was fraudulently contract- 
ed by the bankrupt, hdd, that the evidence was 
immaterial. 

[Cited in Re Rosenfield, Case No. 12,058; Re 
Wright, Id. 18,065.] 

[In the matter of Darius Tallman, a bank- 
rupt.] 

[Counsel for Joseph Hacker, one of the 
creditors, proposes to introduce witnesses to 
prove the nature of the transaction out of 
which his debt arose, and that the debt was 
contracted by fraud, for the purpose of show- 
ing that this debt cannot be discharged un- 
der these proceedings. James M, Smith, At- 
torney for Joseph Hacker. April 1, 1868. 

[The bankrupt, Darius Tallman, objects 
that such inquiry is irrelevant; that the 
question cannot arise in these proceedings; 
that such a debt is not discharged, and can 
be collected notwithstanding such discharge; 
and that such question can only arise when 
it is undertaken to collect such debt after 
the discharge is granted. Warren G. Brown, 
Attorney for Bankrupt. 

[It is conceded that the debt referred to, 
and the fraud alleged by the creditor, was so 
contracted, and that the alleged fraud took 
place in the year 1864, and that the debt is 
in judgment. Warren G. Brown, Attorney 
for Bankrupt. James M. Smith, Attorney for 
Creditor. April 1, 1868.] 2 

By THE REGISTER: 

[Southern District of New York, ss.: I, 
Isaac Dayton, one of the registers in said 
court of bankruptcy, do hereby certify that, 
in the course of the proceedings in said cause 
before me, the foregoing question arose be- 
fore me pertinent to the said proceedings 
and was stated, and agreed to, by the coun- 
sel for the opposing parties, as hereinbefore 
set forth, and the said parties requested that 
the same should be certified to the judge for 
his opinion thereon. Dated 6th April, 1808. 

[The thirty-third section of the bankrupt 
act [14 Stat 533], declares "that no debt 
created by the fraud of the bankrupt shall be 
discharged under the act, but the debt may 
be proved and the dividend thereon shall be 
a payment on account of the said debt." 
The fact that the debt was created by fraud 
does not therefore constitute a ground of op- 
position to the discharge of the bankrupt; 
and as the examination of the bankrupt is 
for the purpose of ascertaining -whethei" or 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by i^erniission. 1 Am. Law T. 
Rep. Bankr. 122. contains only a partial report] 

2 [From 1 N. B. R. 462 (Quarto, 122).] 



not the bankrupt is entitled to a discharge 
under tlie act, evidence of fraud in the cre- 
ation of the debt is not admissible.] 2 

BLATCHFORD, District Judge. The reg- 
ister is correct in his view. The clerk will 
certify this decision to the i*egister, Isaac 
Dayton, Esq. 

[See Case No. 18,740.] 



Case 3Sro. 13,740. 

In re TALLMAN. 

[2 Ben. 404; 1 1 N. B. R. 540 (Quarto, 145).] 

District Court S. D. New York. May, 1868. 

Baxkruptcz— DiscHAUGE— Time to File Specifi- 
cations OF Objection. 

Where creditors were required to show cause 
on a certain day, why a bankrupt should not 
be discharged, and jn that day creditors appear- 
ed, and the proceedings on the order were ad- 
journed till a subsequent day: Held, that the 
ten days, within which specifications of objec- 
tions to the discharge were to be filed, dated 
from the adjourned day. 

[Cited in Re Seabury, Case No. 12,573.] 

[In the matter of Darius Tallman, a bank- 
rupt.] 

By the Register: 

[I, Isaac Dayton, register in bankruptcy 
to whom was referred the order to show 
cause why the said bankrupt should not be 
discharged as a bankrupt from his debts, 
do certify that by an order granted by me, 
the creditors of the said bankrupt were re- 
quired to show cause before me why the 
bankrupt should not be discharged from his 
debts returnable before me on the 20th day 
of April, 1868. That on the last-named 
day Joseph Haeher, an opposing creditor of 
said bankrupt duly entered his appearance 
as such opposing ereditoi, and the proceed- 
ings upon such order to show cause were 
thereupon adjourned to the 2d day of May, 
1868, at 12 o'clock, the day being fixed two 
days beyond the time limited by thp rule 
for filing objections to the discharge of the 
bankrupt. That on the 2d day of May, 1S6S, 
the said Joseph Haeher appeared by attor- 
ney and presented his objections in writing 
to the discharge of said bankrupt, and asked 
to have the same filed, to which the counsel 
for the said bankrupt objected on the ground 
that by the 24th rule they should have been 
filed within ten days after the day on which 
the creditors were required to show cause. 
The register sustained the objection and re- 
fused to file the paper and proceeded to 
take the last examination of the bankrupt. 
And this certificate is made for the pui-pose 
of obtaining the decision of the honorable 
district judge, whether the register ought to 

2 [From 1 N. B. R. 462 (Quarto, 122).] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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have filed the paper, or ought to have sus- 
pended proceedings upon the objections of 
the bankrupt for his discharge, to enable the 
creditor to apply to the court to be allowed 
to file his specifications of objections. 

[By the 4th section of the statute [14 Stat. 
519], the register has the power, and it is 
made his duty, to pass the last examina- 
tion of the bankrupt in cases where the as- 
signee or a creditor does not oppose. By the 
order of the court made in this bankruptcy 
on the 2Dth day of January, 1868, the regis- 
ter is directed to sit in chambers on the re- 
turn of the order to show cause, and to 
pass the last examination of the bankrupt 
If there be no objection. The 24th general 
rule requires that the specifications of ob- 
jections to the discharge of the bankrupt 
shall be filed within ten days after the day 
when the creditors are required to show 
cause. Such specifications not having been 
filed within the ten days thus limited, there 
was not any opposition to the discharge of 
the bankrupt, and by the statute and the 
order of the court it was the duty of the 
register to proceed to pass the last exam- 
ination of the bankrupt, and in respect to 
the performance of this duty the register 
had not any discretion.] 2 

[See Case No. 13,739.] 

BLATCHFORD, District Judge. The reg- 
ister states that the proceedings upon the 
order to show cause, were, on the 20th day 
of April, 1868, adjourned to the 2d day of 
Slay, 186S. This being so, the case stood 
as if the 2d day of May was the day origi- 
nally fixed for the creditor to show cause; 
and any creditor, entitled to show cause, 
could do S3 on the 2d day of iXay, and could 
file his specifications within ten days after 
the 2d day of May. Therefore, the creditor, 
In this case, was entitled to file his speci- 
fications on the 2d day of May, and the 
register ought to have received them. By 
the terms of the adjournment, the register 
made the 2d day of May, within general or- 
der No. 24, the day when the creditors were 
required to show cause. If there had been 
no adjournment, the case would have been 
different. 
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2 [From 1 N. B. R. 540 (Quarto, 145).l 



Case No. 13,741. 

The TAMPICO. 

[Blatchf. Pr. Cas. 554.] 1 

District Court, S. D, New York. Oct. 16, 1863. 

Prize— Violation of Blockade. 

Vessel and cargo condemned for a violation of 
the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured by the United States 
ship-of-war Cayuga, April 3, 1863, off the 
coast of Texas, just after she escaped from 
Sabine Pass, a blockaded port. The libel 
was filed May 23, 1863, and the monition is- 
sued thereon was returned in court June 16th 
thereafter. At that time the British consul 
appeared in open court, and interposed a 
claim of ownership to the vessel and cargo 
in behalf of British subjects. This appear- 
ance and claim was no further prosecuted in 
court; and the proofs in the cause -having 
been submitted to the consideration of the 
court, on motion of the United States attor- 
ney for a decree of condemnation and for- 
feiture of the vessel and cargo as prize of 
war the evidence produced by the libellants 
in support of the motion has been examined 
and considered with a view to ascertain the 
character and conduct of the vessel and her 
cargo. 

It appears upon the vessel's papers that 
she was built in New York, in 1S56. No dis- 
position of the right and title out of the then 
owner is proved by the papers, other than an 
informal statement by David J. Jolly, given 
at Tampico, June 25, that he is a British 
subject, and a further declaration of the 
British consul at Tampico, June 26, attached 
to a provisional register of the vessel at that 
port, to the said Jolly, asserting that Jolly 
had purchased the vessel, and that Harry 
Shepherd was her master. No proof is ex- 
hibited, on the .papers of the vessel and other- 
wise, of any consideration paid on the sale of 
the vessel, or as to who was the vender, or 
as to the time or place at which the sale was 
made, or as to the execution of a bill of sale. 
Thomas Paulson, who was the master of the 
vessel when the seizure was made, testifies, 
on his examination in preparatorio, that the 
vessel was captured about 33 miles from 
Sabine Pass, and sent into New Orleans; that 
she was seized for running out of Sabine 
Pass In evasion of the blockade; that the 
British consul at Tampico appointed the wit- 
ness master of the vessel; that he took pos- 
session of her there; that the crew were all 
shipped there; that the vessel had a clear- 
ance from the collector of Sabine and was 
bound to Honduras and Matamoras; that 
Jolly Is a British subject, and lives at Tam- 
pico; that the cargo was laden on board at 
Sabine; that the laders resided at Sabine; 

1 [Reported by Samuel Blatchford, Esq.] 
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that the witness knew of the blockade; that 
the vessel passed out of the port at 12 o'clock 
in the night, and was seized at 5 o'clock the 
next morning; that he had seen the block- 
ading squadron before running out of the 
port; and that he sailed out intending to 
elude the blockade. The mate, Lawrence, 
testifies that the master of the vessel re- 
sides at Houston, Texas; that he does not 
know to what port or place the vessel was 
bound, or where the voyage was to end; that 
the vessel was captured about daylight in 
the morning; that he knew that the port was 
under blockade; that the vessel attempted 
to elude it; and that the pilot told him and 
the captain that the time was a good one to 
get out, the blockading vessels not being in 
sight. Nagle, the supercargo and agent of 
the cargo, says that the laders of it were 
residents in Houston, Texas, and that he be- 
lieves that the cargo is owned in Liverpool. 

The evidence all tends to one conclusion: 
That the whole enterprise, in the procure- 
ment of the vessel, her lading, and her des- 
patch, was undertaken with knowledge of 
its illegality, and with the purpose, on the 
part of all the parties interested in it, to 
violate the blockade of the port of Sabine 
Pass. The vessel and cargo are, for that 
cause, subject to forfeiture. Besides, the al- 
leged owner, Jolly, the claimant of the ves- 
sel, establishes by proof no legal or equitable 
title to the vessel. Even if he had paid a 
fair consideration, and obtained her convey- 
ance to him by a regular bill of sale, he 
would not be allowed to purchase an enemy 
vessel in an enemy couutiy, and employ her 
in commerce and trade in the productions and 
property of the enemy's countiy. Upt Mar. 
W. 146-151; Wheat. Capt. Mai-, c. 3. The 
trade he was pursuing was accordingly il- 
legitimate as to him, and his interest in the 
vessel is liable to confiscation. 

There must therefore be a judgment of 
condemnation and forfeiture of the vessel and 
cargo seized. 



Case No. 13,742. 

The TAN BAKK CASE. 

[Brown, Adm. 131.] i 

District Court, E. D. Michigan. May, 1866. 

AFFKElOnTMEST — RELEASE OF LlEN BT DeUVERT 

OF Ga KGO— Bill OF Lading— Liability op 
Cakuiek fok Los3 by Fkeezixo. 

1. The delivery of a cargo to the consignee 
without demanding freight or notifying him of 
the master's lien therefor, will, in the absence of 
special agreemeni- or local usage to the contrary, 
discharge such lien. 

2. The mere intention of the master to retain 
his hen is not sufficient as against a consignee 
Tii-lio has bought and paid for the cargo. 

3. The bill of lading, though not conclusive, is 
very strong evidence of the apparent condition 
of the cargo. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and he:-e reprinted by permission.] 
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4. A master who lays his vessel up for the 
winter, with cargo on board, is bound to take 
pret-autions to prevent injury from dampness or 
mold, and to protect his deck load from the ef- 
fects of snow and ice. 

5. When, by his neghgenee, the cargo is ex- 
posed to injury by an excepted peril, the carrier 
is Jiable. He is bound to take such precautions 
as he can foresee are necessary under the cir- 
cumstances of the case. 

Libel for freight The libel aveiTed that, 
in December, 1864. John Becker, as master 
of the schooner John Thursby, received on 
board of the schooner, at Goderich, 112^ 
cords of tan bark, to be carried to Detroit; 
that it was then veiy late in the season, 
and cold weather coming on suddenly, the 
schooner was frozen in and compelled to lie 
up at Goderich for the winter. That in the 
month of April following the schooner com- 
pleted her voyage, and discharged her car- 
go at the dock of Jewell & Sons, at Detroit, 
with the understanding that they had bought 
the same, and would pay the freight there- 
on. That the bark was worth between $500 
and $600; that their freight was to be $3.50 
per cord, and that, at the time of dischar- 
ging the bark, libellants notified Jewell & 
Sons that they claimed a lien for freight, 
which they would not release without pay- 
ment. That Jewell & Sons promised to pay 
the freight, did pay $38 to apply upon it, 
but refused to pay the residue, or surrender 
possession of the bark. The answer averrt il 
that the charter had been efEeeted in Octo- 
ber, and the bark sold in Detroit "to arrive" 
at $9.oO per cord, but that, owing to the 
delay of the vessel, the sale had been re- 
scinded, and claimant had made another bar- 
gain to sell to Jewell & Sons at $6 per cord, 
if delivered in good order. That upon reach- 
ing Detroit it was found to be so badly in- 
jured by wet, dampness and mold, as to be 
nearly woithless, and that this damage had 
been occasioned by bad stowage and in- 
sufficient care. The agreement by Jewell &. 
Sons to pay freight was denied, as well as 
notice of the master's lien for the same, 
and it was claimed that delivery of the car- 
go had discharged the lien. Upon the trial 
it appeared that a bill of lading had been 
signed by the mate, certifying the bark to 
be "shipped in good order and condition." 
There was some conflict of testimony, how- 
ever, as to Its actual state at the time of 
shipment. The weather became so cold aft- 
er the bark was laden on board that tho 
vessel was unable to proceed on her voyage, 
and the master left her, with instructions to 
strip her of her sails and rigging, and lay 
her up for the winter. The hatches were 
fastened down, but not so tightly but that 
water dripped into the hold; the deck load 
had been pat on board in the usual man- 
ner, but had not been roofed or otherwise 
protected from the weather, so that ice had 
gathered thick upon deck, and a portion of 
the bark had to be chopped out and thrown 
away. In being discharged, it was found 
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the cargo Tvas wet, molded, and damaged 
^bout one-half its yalue. There Tvas a pre- 
ponderance of evidence to the effect that the 
master liad delivered the cargo to Jewell & 
Sons, who were assignees of the bill of lad- 
, ing, without notice of his lien for freight. 
While the bark was being unloaded, the 
master went to Cleveland upon other busi- 
ness, returned two days after the vessel had 
finished discharging, • and demanded his 
freight, which was refused. 

"W. A. Moore, for libellant. 

. The delivery of the cargo was not made ; 
with the intention of releasing the lien. Ang. 
Carr. § 370; The Volunteer [Case No. 16,- 
991]; Certain Logs of Mahogany [Id. 2,559]; 
The Kimball, 3 Wall. [70 U. S.] 37; 151 Tons 
Of Coal [Case No. 10,520]. 

The vessel is not responsible for the dam- 
age to the bark by freezing. Clark v. Barn- 
well, 12 How. [53 U. S.] 272; Lamb v. Park- 
man [Case No. 8,020]; Ba:x.ter v. Leland [Id. 
1.1243. 

' The bill of lading is not conclusive evi- 
iience of the condition of the cargo at the 
time of shipment Bissell v. Price, 16 111. 
408; Ellis V. Willard, 5 Seld. [9 N Y.] 529. 

J. S. Newberry, for claimant. 

WILKINS, District Judge. I think it es- 
tablished by a preponderance of testimony 
that the master delivered the bark to Jewell 
■& Sons without demanding freight or notify- 
ing them of his lien. It is true that ?3S was 
paid by them to Capt Becker, while the car- 
go was being unloaded, but it was charged 
not to the master but to the shipper, Mr. 
Paul, and was allowed by him on his set- 
tlement with Jewell &. Sons. The fact that 
the shipper was then in Deti'oit, and was 
present at the unloading of the vessel, tak- 
en in connection with ■ the master's depar- 
ture for Cleveland, and his failure to return 
until two days after the vessel had finished 
discharging, would naturally lead them to 
suppose he had waived his lien, and relied 
upon the peraonal resi)onsibility of the ship- 
per. 

Prima facie, the delivery of the cargo to 
the consignee releases the lien for freight; 
it may be preserved, however, by a special 
-agreement, by notice that the deliveiT is 
made subject to the lien, or by a local usage 
to that efiCect, but the mere intention of the 
master to retain his lien, not communicated 
to the consignee, is insufficient Ang. GaiT. 
§§ 370-374; Bigelow v. Heaton, 4 Denio, 496; 
Bags of Linseed, 1 Black [66 U. S.] 108. As 
Jewell & Sons bought and paid for the 
bark before notice of the master's lien, it 
would be manifestly unjust to permit him 
now to enforce it 

Independently of this, however, the claim- 
ant is entitled to recoup the damage suffered 
by the cargo. The evidence fails to satisfy 
me that it was not in good condition when 
shipped on board, notwithstanding the tes- 



timony of the master and mate that they 
told the shipper it was damaged and re- 
fused to receipt for - it in good order. As 
matter of fact the mate did certify that it 
had been "shipped in good order and condi- 
tion," and although a bill of lading may be 
contradicted in its recitals of number, quan- 
tity and 'quality, and is but slight evidence 
of the condition of goods packed in boxes or 
otherwise not open' to inspection, it is veiy 
strong evidence of the outward condition 
of the cargo at the time of shipment 

In one case at least (Benjamin v. Sinclair, 
1 Bailey, 174), it has been held conclusive 
evidence, though I cannot see that the doc- 
trine of estoppel has any application to the 
case. It would be a premium, however, up- 
on gross negligence to permit it to be con- 
trolled, except, by clear evidence. In this 
case not only does the consignor testify tJiat 
the bark was • in good order when shipped, 
but it is admitted that the top layers of the 
deck load, which would naturally have come 
from the bottom of the pile as it lay upon 
the bank, and consequently most exposed to 
moisture, were in perfectly good condition 
when delivered. 

- Although a loss by freezing is an excepted 
peril, the cawier must be free from negli- 
gence. It was a contingency which, in this 
Cas6, must have been foreseen, and should 
have been pi-ovided against. There is no evi- 
dence, however, that any precautions were 
taken to preserve the cargo from the ef- 
fects of frost. Immediately upon the harbor 
being closed, the master left for home, leav- 
ing the vessel in charge of two men, with 
instmctions to strip her and lay her up for 
the winter. He put no shipkeeper on board, 
but, as he says, paid a man $5 "to keep an 
eye on her" during the winter. There is no 
evidence of what was done after his depar- 
ture. No precautions, however, appear to 
have been taken to ventilate the hold, or to 
prevent dampness from collecting and in- 
juring the bark. Where a cargo gathers 
moisture, as sometimes occurs in passing 
from a warm to a cold climate, it has been 
held the carrier is not responsible^ but 
where the gathering of dampness and mold 
is the usual effect of laying a vessel up for 
several months, I think the master is bound 
to use some precautions by ventilating his 
hold, or otherwise to obviate injuiy. At 
least he should have exercised the ordinary 
prudence of roofing over his deck load, and 
preventing the ice from gathering upon the 
deck. 

Where the negligence of the carrier ex- 
poses the goods to injury by an excepted 
peril, the authorities are uniform that he 
must respond in damages. He is bound to 
take not merely the usual precautions against 
frost, but aU such as he could foresee were 
necessary to be taken under all the circum- 
stances of the case. Edw. Bailm. 456-478 j 
Ang. Carr. §§ 160-164; Abb. Shipp. p. 485; 
Semler v. Commissioners, 1 Hilt. 244; Bow- 
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ruan v. Teall, 23 Wend. 306; Clark v. Barn- 
well, 12 How. [53 U. S.] 272; New Jersey 
Nav. Co. T. Merchants' Bank, 6 How. [47 U. 
S.] 385. 

As the damage to the cargo in this case 
exceeds the freight, the hbellant is not enti- 
tled to recover. Ijibel dismissed. 

NOTE. Upon the question of release of lien, 
see also the following cases: The Eddy, 5 Wall. 
[72 U. S.] 481; The Bird of Paradise, Id. 545; 
Tamvaco v. Simpson, L. R. 1 C. P. 363; Paynter 
V. James, L. R. 2 O. P. 348; Kirchner v, Venus, 
12 Moore, P. C. 3G1. 



Case No. 13,743. 

The TANGIER. 

PIERSON et al. v. RICHARDSON et al. 

[1 Cliff. 383.] 1 

Circuit Court, D. Massachusetts. May Term, 
1860. 

Holidays — "Fast Day"— Delivbut of Cargo — 

MASSACnnSETTS. 

1. Under the decision of the siipreme court in 
Richardson v. Goddard, 23 How. [64 U. S.} 28, 
the master of a merchant vessel is fully author- 
ized to continue and complete the discharge of 
his cargo, and the delivery of the respective con- 
signments on fast-day, when he had commenced 
the work prior to the occurrence of that day. 

[Cited in McAndrew v. Whitlock, 52 N. Y. 
51.] 

2. For the purpose of lading or unlading ships 
engaged in maritime commerce, it is also held 
that, in the absence of any statute to the con- 
trary, or established general usage, fast-day 
must be considered as an ordinary working-day. 

[Appeal from the district court of the Unit- 
ed States for the disti'ict of Massachusetts.] 

This was an admiralty appeal in a cause 
of contract, civil and maritime. The libel- 
lants [John H. Pierson and others] were the 
consignees of one hundred bales of cotton, 
shipped at Apalaehieola, in the state of 
Florida, on board the bark Tangier, to be 
transported to Boston for a specified freight. 
On the 6th of April, 1856, the bark arrived 
in safety at the port of destination with the 
cargo on board; but the libel alleged that 
the cotton, excepting twenty-five bales, had 
not been delivered, and that the master 
neglected and refused to deliver the resi- 
due. Full performance on the part of the 
respondents [Samuel Richardson and oth- 
ers] was set up in the answer, and it was 
denied that the libellants had suffered any 
damage by reason of any neglect or refusal 
on the part of the owners or their agents. 
An amendment to the libel was subsequent- 
ly filed, in which it was alleged that, on the 
7th of April, 1856, the libellants received 
notice that some of their cotton was landed 
on the wharf; that they took all such away, 
except two bales, which were so covered up 
by other merchandise that they could not 
then be delivered, and that on the evening 
of that day the rest of their consignment 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



was still in the vessel, and not in a condi- 
tion to be removed; that the libellants did 
not receive notice, and did not know that 
any more of their cotton had been dischar- 
ged from the vessel, or was ready for de- 
livery; that on the morning of the 11th of 
April the master of the bark informed them 
that the balance had been destroyed by fire, 
and that the claimants pretended that it had 
been taken out of the vessel the day pre- 
vious and placed on the wharf, of which 
they were ignorant. As a further defence, 
the amendment alleged that if the libellants 
had received notice, they were still not 
bound to accept and receive the delivery of 
the residue on the day it was taken out 
of the vessel, because the 10th of that 
month bad been set apart by the governor 
and council as a day of "public humiliation, 
fasting, and prayer," and that, by an im- 
memorial custom and usage sanctioned by 
law, the annual fast-day of the state was a 
day on which no secular labor was per- 
formed. To the amended libel the respond- 
ents replied that libellants had notice of the 
intended discharge of the cargo on the 10th, 
and had assented thereto, and agreed to re- 
ceive and take away their merchandise, 
and that there was no custom among per- 
sons engaged in commerce not to do any 
secular work on fast-day; but averred that 
the custom of the port authorized masters 
of vessels to discharge their cargoes, and 
that the libellants were bound to receive 
and take it away. A decree was entered 
in the district court dismissing the libel. 
[Case unreported.] 

C. P. Curtis and G. P. Curtis, Jr., for libel- 
lants. 
R. Choate and J. M. Bell, for respondents. 

CLIFFORD, Circuit Justice. Notice was 
given to the libellants of the arrival of the 
vessel, and of the master's readiness to de- 
liver the cotton at the same time, and by 
the same messenger who notified the other 
consignees. Some twenty-seven bales or 
more of the libellants' cotton were dischar- 
ged on Monday and Tuesday, befoi'e the 
work was suspended by the stevedore. Aft- 
er the notice was received by the libellants, 
they employed a truckman to attend to the 
business of removing the cotton from the 
wharf, and gave him directions in regard to 
the -whole consignment. None of the cot- 
ton, however, was removed on Monday, and 
on Tuesday they were again notified and 
told that the cotton was out and ready, and 
that the stevedore had been obliged to sus- 
pend the work because the wharf was block- 
ed up. Failing to get the cotton removed, 
the master went to their counting-room on 
Wednesday morning, and told one of the 
firm that the cotton was lying on the wharf. 
On that occasion the truckman was sent for, 
and the master was referi-ed to him for the 
necessary explanations; and, as an excuse 
for his remissness, he said, in effect, that,. 
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being much pressed witli business, he sup- 
posed that he could delay this work for a 
while. He was examined as a witness, and 
testified that he went to the wharf on Tues- 
day, but found none of the cotton, except 
two bales, which were not accessible, and 
■ that he went again on Wednesday, after the 
interview at the counting-room, and took 
away twenty-five bales, which were all he 
could find on the wharf. Near sunset of 
that day the master says he saw the truck- 
man on the wharf, and that the truckman, 
told him that he would come the next day 
and take the cotton away, if the stevedore 
would put it on the wharf. But the truck- 
man expressly denies that he ever held any 
such conversation. Be that as it may, it 
is nevertheless clearly to be inferred, from 
all the circumstances, that he must have 
known that the work of discharging the ves- 
sel would be resumed as soon as the ob- 
stacles which had occasioned it to be sus- 
pended were removed. All of the other 
facts respecting the unloading of the ves- 
sel are substantially the same as those ex- 
hibited in the case appealed to the supreme 
court. Assuming that Thursday was a suit- 
able time for the unlading of the bark and 
for the delivery of the consignment, it is 
quite obvious that the acts performed by 
the master were fully equivalent to an 
actual delivery of the goods, within the prin- 
ciples laid down in that case. He gave 
due and reasonable notice of the arrival of 
the vessel, and of his readiness to deliver 
the consignment. All the goods were prop- 
erly discharged from the vessel, and duly 
landed on a suitable wharf and at a suit- 
able time, and the consignment was prop- 
erly separated from the others, and the 
goods so "placed upon the wharf as to be 
conveniently accessible for the purpose of 
removal. But it is insisted by the libellants 
that Thursday, being the annual fast of the 
state for that year, was not a suitable day 
for the performance of those acts; and that 
Is the only remaining question to be consid- 
ered, jVIuch discrepancy exists in the testi- 
mony of the witnesses upon this point 
Some afiirm that the custom of the port js 
not to unlade, deliver, or receive goods on 
that day. Others state the proposition ei- 
ther with many exceptions or with material 
qualifications. But the weight of the evi- 
dence fully sustains the conclusion that 
there is no such general custom to abstain 
from labor on that day as forbids the mas- 
ter of a merchant vessel, in a case where he 
has previously commenced to discharge his 
vessel, from completing the unlading on fast 
day, and delivering the consignment. On 
the contrary, the evidence taken as a whole 
clearly shows that the custom is not to sus- 
pend under such circumstances, but that the 
stevedores almost invariably continue the 
work, and when practicable complete it. 
Such being the state of the evidence, it is 
clear that the question is closed by the deci- 



sion of the supreme court. Richardson v. 
Goddard, 23 How. [64 U. S.] 28, Whatever 
difCerences of opinion there may be as to 
the true interpretation of the judgment of 
the court in that case, all must agree that 
the master of a merchant vessel, within the 
principles there laid down, is fully author- 
ized to continue and complete the discharge 
of the cargo and the delivery of the respec- 
tive consignments on fast-day, in a case 
where he had commenced the work prior to 
the occurrence of that day. To that extent 
the decision clearly goes; and in the judg- 
ment of this court it goes much further, and 
fully justifies the position assumed by the. 
counsel of the respondents, that, for the pur- 
pose of lading or unlading ships engaged in 
maritime commerce, fast-day, in the absence 
of any statute to the contrary or established 
general usage, must be considered as an or- 
dinary working-day. Nothing less can be in- 
feri'ed from the language of the court when 
they say: "This inquiry involves the righl 
of the carrier to labor on that day and dis- 
charge cargo, and not the right of the con- 
signee to keep a voluntary holiday, and to 
postpone the removal of the goods to his 
warehouse to a more convenient season. 
The policy of the law holds the carrier to a 
rigorous liability; and in the discharge of 
it he is not bound to await the convenience 
or accommodate himself to the caprice or 
conscientious scruples of the consignee. The 
master of the ship usually has a certain num- 
ber of lay-days. He is bound to expedite 
the unlading of his vessel in order to relieve 
the owners from the expense of demurrage, 
arid to liberate the ship from the onerous 
liability of the contract of aflfreightment as 
soon as possible. He has six days of the 
week in which to perform this task, and has 
a right to demand the acceptance of his 
freight by the consignee. The consignee 
may think proper to keep Saturday as his 
Sabbath, and to observe Friday as a fast- 
day, or other church festival, or he may 
postpone the removal of the goods because 
his warehouse is not in order to receive them; 
but he cannot exercise his rights at the ex- 
pense of othei-s, and compel the carrier to- 
stand as an insurer of his property to . suit 
his convenience or conscience." Other parts 
of the opinion are to the same effect, and 
even more decisive; as, for example, 'the 
court say: "The proclamation of the govern- 
or is but a recommendation. It had not the 
force of law, nor was it so intended. The 
duties of fasting and prayer are voluntary 
and not of compulsion, and holiday is a 
privilege and not a duty. In almost every 
state in the Union a day of thanksgiving is 
appointed in the fall of the yeai*, by the 
governor, because there is no ecclesiastical 
authority which would be acknowledged by 
the different denominations. '' It is an excel- 
lent custom, but it binds no man's con- 
science, or requires him to abstain from Is- 
bor. Nor is it necessary to a literal com- 
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pliance Tvitli the recommended fast-day, tliat 
iill labor slionld cease, and the day be ob- 
served as a Sabbath or a holiday. It is not so 
treated by those who conscientiously observe 
every Friday as a fast-day." Having come 
to the conclusion that the question is eon- 
trolled by the decision of the supreme court, 
it is unnecessai-y to enter into any further 
discussion upon the subject. It being under- 
stood that a new hearing was granted at the 
last term, the proper decree is, that the de- 
cree of the district court be affirmed, with 
costs. 



Case ]Sro. 13,744. 

The TANGIER. 

[2 Lowell, 7.] 1 

District Court, D. Slassaehusetts. April, 1871. 

M.AHITIME LiBN— Advances— Subrogation. 

1. One who advances money in good faith, to 
enable the master of a foreign vessel arriving 
here to pay tlie custom-house charges and the 
wages of his crew, has a privilege against the 
vessel for these advances. 

[Cited in Nippert v. The Williams, 39 Fed. 
828, 42 Fed. 542.] 

2. To create a privilege on the ship, it is 
enough that the advances are necessary to free 
her from debts previously due, which are a 
charge on the ship 

3. If the person making the advances were not 
himself a material-man, he might yet have a 
privilege by subrogation to the rights of the sea- 
men and others whose claims he has paid. 

[Cited in Nippert v. The Williams, 39 Fed. 
828.] 

4. The doctrine of subrogation in the admiral- 
ty, and the ease of The Larch [Case No. 8,085], 
discussed. 

[Cited in Re Low, Case No. 8,558; The .L A. 
Brown, Id. 7,118: The Sarah J. Weed, Id. 
12.350; The J. C. Williams, 15 Fed. 559: 
The H. E. Willard, 53 Fed. GOl.] 

The libellants, ship-chandlers of Boston, 
furnished money to the master of the brig 
Tangier, of Bangor, to pay off his crew, who 
had arrived here at the end of a voyage frona 
Savannah, by way of the West Indies; and 
the money, or most of it, was proved to have 
been applied to the purposes for which it 
was borrowed. There was evidence tending 
to show that Capt. Grant, the master of the 
vessel, had not followed the instructions of 
the owners in going to Savannah, and that 
they had determined to remove him, and had 
sent one of their number -to Boston for that 
purpose. The vessel was consigned to 
Messrs. Lewis & Hall, of Boston; and this 
fact was known to the libellants, but they 
did not know that one of the owners was 
here. This owner, ilr, Huckins, had an in- 
terview with the master soon after his ar- 
rival, and before most of the money had 
been advanced, though after it had been 
promised, in which he notified him of his re- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



moval; but this, too, was unknown to the 
libellants, who afterwards went to the cus- 
tom-house with the master, and entered the 
vessel and paid the dues, and made the fur- 
ther advances. When the libellants present- 
ed the bill to the consignees they referred . 
him to Mr- Huckins, who refused to pay the 
bill, saying, that the master had been dis- 
placed. 

The claimants in their answer denied that 
Capt. Grant was master of the vessel at the 
dates mentioned in the libel, and alleged that 
the owners were known to the libellants, and 
were in good credit in Boston, and that one 
of the owners was present with ample funds 
to meet all disbursements, and that the mas- 
ter himself had funds, all which might have 
been ascertained on due inquiry. That the 
libellants had already brought an action in 
the superior court for the county of Suffolk 
against the master, in which they had sum- 
moned the consignees of the cargo as trus- 
tees, and another action against the owners, 
or some of them, in the same court; both of 
which actions were still pending. There was 
evidence to sustain the allegations of the 
credit enjoyed by the owners, and of the 
previous action brought by the libellants, but 
not that the libellants knew who the owners 
were. They made no inquiries excepting of 
the master. There was some evidence that 
the master remained in actual command un- 
til the cargo was unladen. 

J. O. Dodge, for libellants. 

We made due and sufficient inquiry of the 
person whom we had a right to consider the 
representative of the ship. The Grapeshot, 
9 Wall. [76 U. S.] 129. The merchant who 
furnishes money for supplies, repairs, and 
other necessaries in a foreign port has the 
same privilege with the person who makes 
the repairs or furnishes the supplies, &c. 
Thomas v. Osborn, 19 How. [60 U. S.] 29; 
Davis V. Child [Case No. 3,628]. That there 
was a lien for such necessaries as were fur- 
nished in this case, notwithstanding the voy- 
age, or one definite part of it, ended at this 
port, see The Edmond, Lush. 57; The Vibilia, 
1 W. Rob. Adm. 1. The William F. Safford, 
Lush. 69, shows that we may be subrogated 
to the privilege of the crew. If the master 
sailed the vessel on shares, this lien is neces- 
sary for our protection. The James Guy, 9 
Wail. [76 U. S.] 758. 

R. D. Smith, for claimants. 

A lien cannot be asserted here, because 
there was no necessity for the supplies nor 
for the credit. Pratt v. Reed, 19 How. [60 
U. S.] 359. The payment of a debt due for 
necessaries is vei-y different from advancing 
money to procure necessaries. Beldon v. 
Campbell, 6 Exch. 886, explaining Robinson 
V. Lyall, 7 Price, 592. Here the master had 
ceased to be the agent of the ship, and could 
no longer bind it by his contracts. Webb v. 
Peirce [Case No. 17,320]. 
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- LOWELL, District Judge. In tlie case of 
The A. R. Dunlap [Case No. 513], I ex- 
pressed the opinion tliat Pratt v. Reed [su- 
pra] must bave been decided on its own 
peculiar facts, -wbieh certainly tended strong- 
ly to.sliow an exclusive personal credit for 
the supplies which were furnished to the 
vessel. In the late case of The Grapeshot, 
9 Wall. [76 U. S.] 129, the supreme court 
have conclusively settled this vexed ques- 
tion, and the lien is now re-established on 
its ancient foundation, or nearly so. It can- 
not be doubted that the privilege of the 
material-man who supplies a foreign ship 
extends to the creditor who advances money 
for the purchase of necessaries, as well as to 
the ship-chandler or mechanic who actually 
supplies them. Davis v. Child [supra], ap- 
proved in Thomas v. Osborn, 19 How. [60 
U. S.] 29. See ace. The Emily Souder, 17 
Wall. [81 U. S.] 667; The Riga, L. R. 3 
Adm. & Ecc. 516. And so is the law of 
England. The Sophie, 1 W. Rob. Adm. 
368; The Onni, Lush. 15.4; The Afina Van 
Linge, Swab. 515. A distinction, however, 
is taken by the claimants between the ad- 
vance of money for necessaries to be fur- 
nished, and an advance for the payment of 
an already existing debt for necessaries. A 
master, it is said, cannot hypothecate his 
vessel, excepting for the purpose of helping 
on her voyage; and such necessity is not 
presumed to exist in respect to pei*sonal 
debts of the owner or of the master, even 
though the latter be imprisoned in a foreign 
port for non-payment of such debts. The 
Prince George, 4 Moore, P. C. 21; The N. 
R. Gosfabriek, Swab. 344. This doctrine ex- 
tends to bottomry bonds as well as to tacit 
or implied hypothecations. So that, for in- 
stance, the necessity of liquidating dam- 
ages incurred in respect to outward cargo 
does not authorize the master to give a 
bottomry bond for the amount, unless the 
claim would be a lien on the ship by the 
law of the place where the payment is made; 
but where there is such a lien, the presump- 
tion is against a pei*sonal credit, and the 
bond is well justified. The Vibilia, 1 W. 
Rob. Adm. 1. So at common law it has 
been held, that one who has advanced mon- 
ey to the master to pay a debt contracted 
for towage is a mere volunteer, and cannot 
maintain an action against the owner. JBel- 
don V. Campbell, 6 Exeh. 886. That deci- 
sion has no very great importance in the ad- 
miraltj', excepting as it illustrates this point; 
for, by the civil law, a mere volunteer may 
maintain an action under like circumstances, 
though he might not be entitled to subroga- 
tion to a privilege. The important differ- 
ence beweenthat case and this is, that the 
towage in the former was a mere contract. 
If the vessel had been foreign, the. rule 
would have been different. That one who pays 
my debt upon the request of my authorized 
agent is a volunteer would be a somewhat 
remarkable notion. There is no sort of 
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doubt that the master has such authority in 
respect to such a debt in a foreign port. In 
Massachusetts, .a master may pledge the 
credit of his owners, who live in New York,^ 
for the payment of wages already earned. 
Stearns v. Doe, 12 Gray, 482. The ques- 
tion in this part of the case is whether a 
merchant or ship-broker who advances mon- 
ey, to pay the crew is a material-man, oi- 
ls merely a creditor who volunteers to pay 
an antecedent debt. And I confess myself 
unable to see any less necessity for the pres- 
ent payment of the crew of a vessel in a 
foreign port, if their wages are due them 
there, than for procuring supplies and re- 
pairs for the further prosecution of the voy- 
age. And, so far as my examination has 
extended, the decisions confirm this opinion. 
In many of the cases, the particular neces- 
sities of the ship which have been sup- 
plied by the material-man are not set out; 
but, so far as can be discovered, the cases 
put money for wages already earned on the- 
footing of necessaries. The Duke of Bedford, 
2 Hagg. Adm. 294; The Bombay, The Uni- 
ty, 3 Hagg. Adm. 148, note. I am aware, of 
course, that the decision in the case of The 
Neptune, in a note to which these two last 
cases are cited, was reversed by the privy 
council, and rightly, but not on any ques- 
tion of this sort; and these cases are still 
valid decisions to the point to which I cite 
them, and I have found none of a different 
tendency. Then there is the case of The 
William' F. Saflford, Lush. 69, cited at the 
bai*, where an American whaling-ship was 
an-ested at Liverpool for a debt for neces- 
saries, and several other similar actions were 
entered against her, including one on a bot- 
tomiy bond and one by John Da Costa, of 
Liverpool, for necessaries, which were wages 
paid by him to the crew at the request of the 
master, on account of the ship. Da Costa's 
claim was ordered to be paid first "If he- 
had not advanced the money," says the 
learned judge, ."the seamen would have no- 
doubt arrested the ship, and enforced their 
right to priority of payment." The distinc- 
tion, therefore, between paying a past debt 
and contracting a new one ought not to bfr 
extended to a payment for wages due in the 
foreign port, and for which the crew have- 
a present privilege against the ship. It has 
not been so extended by the courts. 

In the present case there is no evidence 
of any fraud or negligence on the part of tlie 
libellants, and there is evidence, though not 
wholly uncontradicted, that the necessity 
was real. It appears that the bank cheek 
given to the master was actually applied to- 
pay the crew, and that the master was not 
in fact displaced till after the advances Avere 
made, but entered the vessel at the custom- 
house, and did all the usual work of a mas- 
ter, until sevei-al days after this time. Ev- 
ery thing concurs to give the libellants the- 
position of material-men. 

The libellants claim a lien upon another 
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and distinct ground, that of subrogation. It 
must be admitted that tbe law of tliis cir- 
cuit refuses to the master himself a lien on 
the ship for his disbursements. See Ex 
parte Clark [Case No. 2,796], and notes; The 
Larch [Id. 8,085]. The reasoning in the ease 
of The Larch goes much beyond the deci- 
sion; and seems to assert, if I do not mis- 
understand it, that, independently of the 
general and difficult question, whether the 
master himself, holding a peculiar and con- 
fidential relation to the owners, ought to 
have a privilege on the ship, however de- 
rived, the doctrine of substitution or subro- 
gation would not aid him, because, when he 
has paid one of the ship's debts, it is paid, 
and at an end, and that subrogation can 
never be decreed unless there is some ac- 
tual outstanding legal title, like a mortgage, 
upon which to attach it If that is the 
meaning of the decision, its adoption would 
make sad havoc with subrogation. The 
opinion cites the famous case of Copis v. 
Middleton, 1 Turn. & R. 224, and one or two 
others which followed it, as authority for 
this broad and sweeping destruction of the 
law of subrogation. In that case, Loi-d El- 
don decided, contrary to the whole cuiTent- 
of decisions on analogous subjects, that a 
surety on bond who paid the debt did not 
thereby become a specialty creditor of his 
principal. It was very much like those de- 
cisions in which it used to be the fashion 
to say that an implied promfse could not be 
maritime, and within the jurisdiction of the 
admiralty. The decision was never approved 
in England, and was repealed by act of par- 
liament (19 & 20 Vict- e. 97, § 5) about the 
time that The Larch was decided. Its doc- 
trine never was the law of this country. In 
the few states of this Union in which the 
distinction between creditors by bond and 
creditoi-s by simple contract is or was pre- 
served in the distribution of assets, the doc- 
trine of Copis V- Middleton was not general- 
ly admitted. Lidderdale v, Robinson, 12 
Wheat. [25 U. S.] 594; Shultsi v. Carter, 1 
Speer, Bq. 533; Croft v. Moore, 9 Watts, 451; 
Smith V. Swain, 7 Rich. Ea. 112. So in 
those states where a judgment has priority, 
the surety, whether joined in the judgment 
as a defendant or not, is entitled to the lien. 
Lathrop's Appeal. 1 Barr [1 Pa. St.] 512; 
Cottrell's Appeal, 23 Pa, St. (11 Har.) 294; 
Goodyear v. Watson, 14 Barb. 481; Speigle- 
myer v. Crawford, 6 Paige, 254; Baily v. 
Brownfield, 20 Pa. St. (8 Har.) 41. The learn- 
ed editors of the Leading Cases in Equity (2 
White & T. Lead. Cas. Eq. [3d Ed.] pp. 226 
et seq.; Id. [4th Ed.] pp. 278 et seq.) in their 
notes to Aldrieh v. Cooper, writing while 
Copis V. Middleton was, or was supposed to 
be, still in force there, though they pointed 
out its discrepancy with other English deci- 
sions, say: "In this country, however, the 
courts proceed on the more liberal principle 
of regarding payments made by a surety to 
the creditor as prima facie intended to ad- 
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vanee and not to defeat his rights against 
the principal."*' And they support this state- 
ment by ample citations. 

Besides, the doctrine of that decision, while 
it lasted, was never applied in England to a 
case where there was any mortgage, pledge, 
or lien of any kind to the benefit of which 
the surety could be substituted, but was 
confined to the mere case of one paying 
what the court was pleased to call his own 
debt. The distinction taken in the opinion 
of The Larch [supra], between our law and 
that of Rome,— namely,* that the latter by a 
laudable fiction presumed an assignment, 
when, In fact, there had been a mere pay- 
ment, while our law recognizes no such fic- 
tion,— cannot be maintained. Our law, in 
numerous instances, adopts that precise fic- 
tion, and subrogates a surety, or other per- 
son equitably entitled to that remedy, not 
only where the debt has been paid, but 
where the security has been actually dis- 
charged, whether by fraud or mistake, or 
however otherwise. Even at law the right 
of an insurer to subrogation to a cause of 
action against a wrong-doer cannot be dis- 
j chai-ged by the assured on receiving full 
I payment from the wrong-doer. Hart v. 
j Western Railroad Coi-p., 13 Mete. [Mass.] 99. 
j A mortgage discharged in all due form will 
I be considered assigned when equity requires 
i it; and so in many other well-known cases. 
j The courts of law, equity, admiralty, and 
j banki-uptcy, each in its own mode, all recog- 
j nisse subrogation to liens and privileges in a 
great vai-iety of circumstances analogous to 
those at bar. I do not, of course, mean to 
i say that a debt may not be extinguished, if 
I such is the true intent of the parties; nor 
that a mere volunteer is entitled to a privi- 
lege; but the evidence here shows an ad- 
vance, in a foreign port, to one who appear- 
ed to be the master of the ship, which ex- 
cludes both of these considerations. 

In trover by the assignees of a bankrupt, 
the defendant, who held a ship by a bill of 
sale from the bankrupt that was absolutely 
void under the registry acts, was permitted 
to deduct from the value of the vessel the 
sums he had paid in a foreign port for sal- 
vage and wages, as well as certain damages, 
for which the vessel had been attacned for 
non-fulfilment of d. contract of affreightment. 
Richardson v. Campbell, 5 Barn. & Aid. 196, 
203, note. This allowance is put on the 
ground of lien; and it could have no other 
basis, because there was no mutual credit 
between the bankrupt and the defendant, 
and no right of set-off at that time in trover; 
so that the lien could avail the defendant 
only by subrogation. A surety on bond to 
the government who pays the debt is subro- 
gated to the priority of the sovereign. Hun- 
ter V. U. S.. 5 Pet. [30 U. S.] 172; Dias v. 
Bouchaud, 10 Paige, 445; Reg. v. Salter, 1 
Hurl. & N. 274. A surety in banki-uptey is 
subrogated to all the rights of the creditor, 
and so the creditor may insist on all the ad- 
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vantages given to the surety. It is usual 
and good practice in tlie admiralty, wnen b. 
ship is under arrest, for one of the parties 
plaintiff to obtain leave to pay off the crew 
with full subrogation. The Kammerhevie 
Rosenlurants, 1 Hagg. Adm. 62; The John 
Fehrman, 16 Jur. 1122. When such a peti- 
tion is denied, it is because the owners are 
not before the court, so that it is improper 
a.t that stage of the case to go into the ques- 
tion whether the wages are in fact due. The 
Adolph, 3 Hagg. Adm. 249. It has been the 
practice lately in England to re'quire the per- 
son who pays the wages to apply to the 
court* before he makes the payment; but 
such previous authority is not insisted on, as 
yet, in all cases. The Cornelia Henrietta, L. 
K. 1 Adm. & Ecc. 51. In this country a 
bondholder has been rebulied for requiring 
an assignment from the seamen of their 
claims, the court saying, that if the bond- 
holder paid the wages, the law would make 
the assignment, and that he could recover 
the whole sum for Ms bond debt and wages, 
in one libel. The Cabot [Case No. 2,277]. 

It was not contended that the suits which 
are pending at common law, and ai*e resisted 
by the owners or in their interest, can be 
availed of as a bar. Nor do I understand 
that the claimants deny that a few of the 
items, such as the custom-house dues, and 
the wages of the steward, who still remained 
on board, would be a charge on the ship, 
provided the master were still capable of 
representing the vessel when those moneys 
were paid. It is impossible, upon the evi- 
dence, to say that the master was actually 
deprived of command so early as the answer 
represents it; but, if he were, and the own- 
ers intrusted him with the duty of entering 
the vessel and paying off the crew, it will 
hardly do to say that he was not their agent 
for those purposes as fully as if they had 
never removed him at all. If his agency had 
ceased, the equitable doctrine of subrogation 
might be invoked. Either way, the libellants 
must succeed. Decree for libellants for 
§451.24 and costs. 

TANGIER, The (GODDARD v.). See Case 

No. 5.494. 
TANGIER. The (SALMON FALLS MAN- 

IIF'G CO. v.). See Cases Nos. 12,265-12,- 

267. 
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In re TANNER. 

ri Lowell, 215; 15 Pittsb. Leg. J. 244; 2 Ben. 

211; 1 N. B. B. 316 (Quarto, 59); 35 How. 

Pr. 20; 1 Am. Law T. Rep. Bankr. 121.] i 
District Court, D. Massachusetts. Feb., 1868. 

BaNKRGPTCY — EXAMTITATION OP BASKRDPT — RiGHT 
TO CONSOLT ATTOUSET. 

1. A bankrupt under examination has no right 
to consult with his attorney before answering, 

1 [Reported by Hon. John Lowell, LL, D., 
District Judge, and here reprinted by permis- 
sion. 1 Am. Law T. Rep. Bankr. 121, contains 
only a partial report.] 
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except when the examining magistrate shall see 
good cause for allowing it. 
[Cited in Re Dole, Case No. 3,965. Approved 
in Re Judson, Id. 7,562.] " 

2. The attorney may attend, and object to im- 
proper questions. 

[In the matter of E. P. Tanner, a bankrupt.] 

LOWELL,* District Judge. The register, by 
agx-eement of the parties, has certified to me 
the question whether a bankrupt, upon his ex- 
amination under sectiou 26 [of the act of 1867 " 
(14 Stat 529)], has a right to answer by the 
mouth of his attorney. The law provides for 
an examination of the bankrupt in writing as 
to all matters concerning his trade, dealings, 
proi)erty, &c. It is plain, upon the whole ten- 
or of the section, that the examination may be 
had before the' coiurt or before a register, and 
that the debtor is to be personally present, 
and to make answer substantially like a wit- 
ness, and not merely to have interrogatories 
filed or propounded after the manner adopted 
in equity and admiralty in certain cases. 
Whether the requirement that it shall be in 
writing, means that the questions shall al- 
ways be in writing, if required by either par- 
ty, I do not now decide, but it is not intended 
that the bankrupt himself, or his attorney, 
shall write the answers, but merely that the 
deposition shall be reduced to writing, aud 
signed by the bankrupt. 

Since the examination may extend to the 
bankrupt's whole business life, and may in- 
volve large interests of himself and his fam- 
ily, and of other persons who have dealt with 
him, he should have every proper facility for 
refreshing his recollection, and for making 
true and careful answer. He may need to 
consult books and papers, and sometimes, no 
doubt, to consult counsel; but it seems to me 
impossible to lay down any general or per- 
emptory rule of law governing such consulta- 
tions. 

In an early case under the insolvent law of 
Massachusetts, the supreme court is said to 
have held that the insolvent is absolutely en- 
titled to this privilege: In re Winsor, 8 Law 
Rep. 514. The case is very briefly reported, 
and without reasons given, but it has been 
accepted and acted upon ever since. The 
practice which has followed this adjudication 
has been, as I believe the bar will generally 
concede, imfavorable to the ascertainment of 
the truth in these investigations, by reason of 
the great labor and delay of proceeding " in 
that mode; and there is some reason to be- 
lieve, that if the question were new, the same 
court might now decide it differently; for in 
Peabody v. Harmon, 3 Gray, 113, they refused 
this privilege to a creditor under examination 
m support of his debt, and many of the rea- 
sons for the decision apply with great force to 
all examinations; and the rule there laid 
down, that such matters must be left to the 
judgment of the examining magistrate, ap- 
pears to me to be the true one. It is not to 
be supposed that -a register will deny the 
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bankrupt, or a witness, such reasonable op- 
portunity to see bis books, and to consult con- 
cerning his rights, as will enable him to an- 
swer understandingly, and with all proper 
reservations, the questions that may be asked 
him. In England, Lord Chancellor Hard- 
wieke refused to make a peremptory order in 
a similar ease, but recommended that the pe- 
titioner (a woman) should be allowed the 
privilege: Ex parte Parsons, 1 Atk. 204. And 
see Ex parte Bland, Id. 205. And such ap- 
pears to have remained the rule of practice 
there: 1 Christ. Bankr. 385; 1 Mont. & A. 
Bankr. (2d Ed.) 385. [I do not say that on 
a motion to commit for not answering, or in 
some other mode, the judgment of the regis- 
ter might not, in some cases, be received; but 
that there is no general rule of law to be laid 
down upon the subject, and that, as a matter 
of practice, it is highly inconvenient that one 
should be adopted which should tend to mis- 
chievous delay without any corresponding ad- 
vantage.] 2 

The questions to a bankrupt are usually con- 
cerning matters of fact, and in the vast ma- 
jority of cases, involve nothing requiring ad- 
vice or consultation; and the presence of 
counsel, with the right to object to improper 
questions, and to uphold the rights of the 
bankrupt in substantially the same manner 
that he would do if his client were called 
to the stand as a witness in his own cause 
in any other court, and with the further re- 
sei-ved right to advise with him concerning 
his answers, when the register can see cause 
therefor, meets, as it seems to me, all the 
requirements of justice in this I'egard. Cer- 
tificate to the register accordingly. 
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Case No. 13,746. 

TAPPAN v. DARLING. 

[3 Mason, 101.] i 

Circuit Court, D. Massachusetts. Oct, Term, 
1822. 

Deceit — False Affirmation op Ckedit— Good 
Faith— GriST of Action. 
In an action for a false affirmation of the cred- 
it of another, the action is not sustained, if the 
representation was in substance true, according 
to the party's knowledge and belief. The gist 
of such an action is fraud. 

Case for a false affirmation of the credit 
of one Samuel Darling, the brother of the 
defendant [Joshua Darling], whereby the 



plaintiff [Charles Tappan] was induced to- 
trust him for $665 75, with the usual aver- 
ment, that the plaintiff had wholly lost the 
same, Samuel Darling being insolvent, &c. 
At the trial, a letter, addressed by the de- 
fendant to the plaintiff on the 6th of Octo- 
ber, 1818, with an indorsement on it of Sam- 
uel Darling as bearer, was produced, con- 
taining this clause: "All I can say, he (Sam- 
uel Darling) has always met his payments 
well in Boston, and owes little or nothing 
there now. I have none of your fifty per 
cent, profit, and therefore dont indorse for 
him, because my brother dont ask it." Upon 
the faith of this letter the plaintiff, on the 
1st of November, 1818, trusted Samuel Dar- 
ling for merchandise bought, to the amount 
of $665 75, There was a good deal of evi- 
dence in the cause, to show that, some years 
before this period, Samuel Darling had been 
in embarrassed circumstances, and had fail- 
ed, and was obliged to compromise with his 
creditors, and that his credit was not after- 
wards good. On the other hand, it was prov- 
ed, that the defendant had trusted Samuel 
Darling, in 1818. to a considerable extent; 
and that he might have obtained credit for 
sums not large. 

Willard Phillips, for plaintiff. 
Mr. Webster, for defendant 

STORY, Circuit Justice, in summing up the 
case to the jm-y, told them, that the ques- 
tion was, whether the representation was 
true in substance, according to the defend- 
ant's Ivnowledge and belief. If so, the action 
could not be maintained, for it was founded 
on a supposed fraud; and that fraud must 
be proved, as it formed the gist of the action. 
Verdict for defendant. 



2 [From 1 N. B. R. 316 (Quarto, 59).] 
1 [Reported by William P. Mason, Esq.] 
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TAPPAN v. NATIONAL BANK NOTE CO. 
[See Case No. 14,100.] 
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Case No. 13,748. 

TAPPAN et al. v. SMITH et al. 

[5 Biss. 73.] 1 

Circuit Court, D. Wisconsin. July Term, 18G3. 

Parties — Assignment Pendente Lite — Supple- 
mental Bill. 
Where a complainant has assigned his inter- 
est in the subject-matter of the litigation pend- 
ing the suit, his assignee cannot on a supplemen- 
tal bill be substituted to his rights. He must 
file an original bill in the nature of a supple- 
mental bill. 
[Cited in Campbell v. New York, 35 Fed. 14.] 
[Cited in Fulton v. Grcacen, 44 N. J. Eq. 440, 
449, 15 Atl. 828, 830.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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In equity. 

MILLER, District Juilge. Tlie complain- 
ants bring tliis bill by way of supplement 
and revivor, against A. Hyatt Smith and 
others. 

The bill shows that on or about the 19th 
day of June, 1858, the complainants, Hemy 
O. Bowen, McNamee, Holmes, and Stone, ex- 
hibited their original bill against the same 
defendants, thereby stating such several 
matters and things as are therein for that 
purpose more particularly mentioned and set 
forth, and praying, etc. (giving the several 
prayei-s of said original bill); that process 
had issued against said defendants which 
was duly served; that testimony has been 
taken in said cause, and the same is ready 
for hearing; that on or about the 7th of De- 
cember, 18G1, the said complainants in said 
original biU made a general assignment to 
the said Lewis Tappan for the benefit of 
their creditors, and that the judgment or 
claim upon which said bill is filed is a part 
of the choses in action, or assets so assigned; 
and the said Lewis Tappan thereby and for 
the purpose of said assignment has become 
interested in the subject of said suit. And 
the bill further represents that said suit and 
proceedings have become defective by reason 
of said assignment; and complainants are ad- 
vised that said Lewis Tappan as such as- 
signee is entitled to be made a party com- 
plainant in said suit, and to have the said 
suit and proceedings revived against the said 
defendants, and to have the same benefit of 
the proceedings in said suit as if the same 
had been instituted by him as assignee as 
aforesaid, concluding with a prayer for this 
purpose, and for a subpoena etc. 

To this bill the defendants filed a demurrer, 
showing for cause of demurrer that the or- 
iginal complainants, having voluntarily as- 
signed their interest in the judgment men- 
tioned in their bill, the complainants, Lewis 
Tappan and others, cannot revive and con- 
tinue said suit commenced by the original 
bill, by supplemental bill or bill of revivor or 
both, but must file an original bill in the na- 
ture of a supplemental bill on notice and 
leave of court. 

This bill was filed under equity rule 57: 
"Whenever any suit in equity shall become 
defective, from any event happening after 
the filing of the bill (as, for example, by a 
change of interest in the parties) or for any 
other reason a supplemental bill, or a bill in 
the nature of a supplemental bill, may be 
necessaiy to be filed in the cause, leave to 
file the same may be granted by any judge 
of the court on any rule day upon proper 
cause shown and due notice to the other par- 
ty. And if leave is granted to file such sup- 
plemental bill the defendant shall demur, 
plead or answer thereto,*' etc. 

This rule does not specify the kind of bill 
to be filed in any given case, whereby the 
suit may become defective. The intention of 
23FED.OAS. — 44 



the rule is to allow a judge on any rule day 
to grant leave to file the bill; and then to 
direct the manner of pleading to it. It leaves 
the kind of bill to be filed to be prepared by 
the pleader according to the circumstances 
of the case; and requires the defendant to 
demur, plead or answer thereto. 

By rule 90, "in all cases where the rules 
prescribed by this court, or by the circuit 
court, do not apply, the practice of the circuit 
court should be regulated by the present prac- 
tice of the high court of chancery in Eng- 
land, so far as the same may reasonably be 
applied, consistently with the local circum- 
stances and local convenience of the district 
where the court is held, not as positive rules, 
but as furnishing just analogies to regulate 
the practice." 

The only case I can find in the reports of 
the supreme court of the United States, bear- 
ing on this subject, is Greenleaf v. Queen, 1 
Pet [26 U. S.] 138. The trustee in a deed of 
trust for the sale of real estate and payment 
of debts of the grantor was a party defend- 
ant. During the pendency of the suit the 
trustee died, and a new trastee was appoint- 
ed by the court. The court hold that the 
original suit, which abated by the death of 
the trustee, became also defective by the ter- 
mination of his powers and theappointmentof 
a new trustee, and could only be prosecuted 
against him by way of a supplemental bill, in 
the nature of a bill of revivor. This decision 
is in conformity with the chancery practice 
in England. The reason is that by the death 
of the party suing or sued in autre droit, 
there, is no change of interest, upon the ap- 
pointment of a successor, and the suit may be 
revived by supplemental bill. Mitf. Eq. PL 
64 (Lord Redesdale). 

Where a sole plaintiff, suing in his own 
right, assigns his whole interest to another, 
the plaintiff being no longer able to prosecute 
for want of interest, and his assignee claim- 
ing by a title which may be litigated, the 
benefit of the proceedings cannot be obtained 
by a supplemental bill, but must be brought 
by an original bill in the nature of a supple- 
mental bill. Mitf. Eq. PL 65. In 2 Daniell, 
Ch. PL & Prac. 1518, the .same position is 
quoted from Lord Redesdale, and the reason 
for the distinction between a supplemental 
bill and a bill in the nature of a supplemental 
bill is there given. In the first case the orig- 
inal suit may proceed after the supplemental 
bill has been filed, in the same manner as if 
the original plaintiff had continued such, ex- 
cept that the defendant must answer the sup- 
plemental bill, and either admit or put in is- 
sue the title of the new plaintiff; but in the 
case of an original bill in the nature of a 
supplemental bill, the whole case is open. 

The same principle is copied by Judge Story 
in his Equity Pleadings (sections 348, 349). 

I have carefully examined all the eases re- 
ferred to at the argument; and although 
there are rulings by vice-chancellors and 
chancellors that might cast some doubt on 
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the propriety of this rule, and induce the 
court to disregard it under the belief that, in 
the case here presented, the requirement of a 
bill in the nature of a supplemental bill is 
more technical than wise, and is unnecessari- 
ly bui'densome to parties, yet this court, be- 
ing subordinate to the supreme court of the 
United States, is obliged to follow the rules 
adopted by them. That court follows with 
great particularity the rules of practice as 
given by Daniell in his volumes of Practice. 
The bill sets forth an absolute assignment of 
the judgment by the sole plaintiffs suing in 
their own right to Tappan, as assets for the 
payment of debts, and that thereby the title 
is vested in the assignee, 

I feel obliged by the rules to sustain the de- 
murrer and to dismiss the bill. It should 
have been an original bill in the nature of a 
supplemental bill. 

As to the character of an original in the na- 
ture of a supplemental bill, and when properly 
brought, consult 2 Barb. Ch, Prac. p. 84, note 1; 
Jind Butler v. Cunningham, 1 Barb. 85. 
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Case UTo. 13,749. 

TAPPAN et al. v. UNITED STATES. 

[2 Mason, 393.] i 

Circuit Court, D. Massachusetts. May Term, 
1822. 

Customs Ddties — Appraisement— Actcal Cost 
— Fraudulent Invoices. 

1. An appraisement regularly made under the 
act of 20th of April 1818, c. 74 [3 Story's Laws, 
1679; 3 Stat. 433, c. 79], for the purpose of as- 
certaining the value of goods subject to an ad 
valorem duty, is conclusive as to the value on 
which the duty is to be estimated, and no evi- 
dence is admissible to prove, that the actual cost 
or value is different. 

[Cited in U. S. v. Twenty-Five Gases of 
Cloths, Case No. 16,563; Rankin v. Hoyt, 4 
How. (45 U. S.) 335; U. S. v. Twenty-Sis 
Cases of Rubber Boot^, Case No. 16.571; 
Saxonville Mills v. Russell, 1 Fed. 123; U. 
S. V. Earnshaw, 12 Fed. 286; U. S. v. Leng, 
18 Fed. 22; Oelberman v. Merritt, 19 Fed. 
409; Hilton v. Merritt, 110 U. S. 105, 3 
Sup. Ct. 553.] 

[See Bailey v. Goodrich, Case No. 735.] 

2. That act is strictly constitutional. But it 
has not changed the basis of the valuation, on 
which duties are ordinarily to be estimated. 
The "actual cost" is still the true basis; and an 
appraisement under the 11th section, is never 
to be ordered by the collector, unless he person- 
ally suspects, that the invoice is imdervalued; 
for that section applies only to fraudulent in- 
voices. 

[Cited in Alfonso v. U. S., Case No. 188.] 

This was a writ of error from the judg- 
ment of the district court of Massachusetts, 
rendered in an action of debt upon a bond 
for duties due at the custom house. The de- 
fendants [John Tappan and others] after 
oyer of the bond and conditions, pleaded a 
tender of the duties due, and brought the 
amount into court; the replication of the 
United States alleged a larger sum to be due 



1 [Reported by William P. Mason, Esq.] 



for duties, and upon this point an issue was 
joined by the parties, upon which a verdict 
was returned in favour of the government 
At the trial, a bill of exceptions was taken 
by the defendants, which was in substance 
as follows, viz.: "Upon the trial of the is- 
sue in this action, it appeared in evidence, 
that the said John Tappan imported into 
the United States from France, and entered 
at the custom house in Boston, nine pack- 
ages of goods, which were purchased in 
Prance a short time before they were ex- 
ported thence, and of the cost of which, and 
the charges, he produced an invoice to the 
collector, and took the oaths required by law 
respecting the invoice so produced; and that 
the amount of duties estimated at the legal 
rate upon the invoice prices would have been 
$1,114.30, the bond, on which this action was 
commenced, being given to secure one third 
part of the duties arising on said goods; 
and that the appraisers appointed by the 
government, having examined said goods, 
represented to the collector, that they were 
invoiced below their true value in their 
actual state of manufacture, at the time and 
place of exportation. Whereupon the col- 
lector as a proceeding of course, and without 
examining said goods himself, and without 
considering, whether there were grounds to 
suspect, that they were invoiced below their 
value, otherwise than by adopting and act- 
ing upon the judgment and representation of 
said appraisers, conceiving it to be his duty 
to be governed by their opinion in this re- 
spect, issued a warrant of appraisement to 
the said appraisers; and Samuel H. Foster 
was named on the part of the importer as an 
appraiser. That said Foster appraised said 
goods at the invoice prices; that the apprais- 
ers appointed by government appraised seven 
cases at the invoice prices, but appraised 
a case of levantine silks, being a part of 
said goods, at about ten per cent over the 
invoice price, making an additional amount 
of duties, if calculated at the legal rate on 
the amount, at which the same were so ap- 
praised by them, of §4.63; and that they 
appraised another case of said goods, being 
a case of Leghorn hats, at a sum exceeding 
by more than twenty-five per cent, the in- 
voice price of the same; and that the duties 
being calculated at the legal rate on the 
amount, at which said hats were so ap- 
praised, with the addition of fifty, instead of 
ten per cent to such amount, would make 
an additional amount ot duties of .?237.16; 
and that these two additions were made by 
the collector in estimating the duties,one third 
part of which, as estimated by the said col- 
lector, being $452.09; and, that if the said sum 
of $452.09, was one third part of the amount 
of said duties, the interest due on said bond 
was $4.58; and, that the appraisers appointed 
by government, being requested at the time 
of making said appraisement to state any 
facts, that had come to their knowledge re- 
specting the price of such goods in France. 
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at the time of the exportation of those in 
question, which induced them to fix the value 
ahove the invoice prices, refused to malce 
Icnown the grounds, on which they made 
their estimate. Whereupon the defendants 
ioffered to prove, that said goods "were in- 
voiced in the invoice produced at the custom 
house, and sworn to hy said John Tappan as 
aforesaid, at the actual cost, and the fair and 
usual market price at the time and place of 
exportation, and at their true value at such 
time and place in their actual state of manu- 
facture; and the counsel for the said defend- 
ants insisted hefore the said judge, that the 
said testimony ought to he admitted; and the 
said judge refused to admit said testimony, 
and allow the same to he given in evidence 
on the said trial; and the counsel for the said 
defendants insisted hefore the said judge, 
that the matters so given in evidence as 
aforesaid, were not sufficient, and ought not 
to entitle the said United States to recover a 
verdict against ^e said defendants for the 
said sum of $436.67; and the said judge de- 
clared his opinion to the jury, that the mat- 
ters so given in evidence as aforesaid were 
sufficient, and ought to entitle the said Unit- 
ed States to recover a verdict against the said 
John, Isaac and Lewis, for the sum of $456.- 
07." 

Phillips & Webster, for plaintiffs in error. 

Mr. Blake, Dist Atty., for the United 
States. 

STORY, Circuit Justice. Several objections 
have been taken by one of the learned coun- 
sel for the plaintiffs in error to the constitu- 
tionality of the act of 20th of April, 1818, 
c. 74 [3 Story's Laws, 1679; 3 Stat 433, e. 
79], under which the duties in this case were 
by an appraisement, ascertained. I do not 
feel myself called upon to discuss these ob- 
jections minutely, however ingeniously they 
were urged, because it seems to me, that 
they may be disposed of by the single re- 
mark, that as congress has the constitutional 
power "to lay and collect taxes and duties," 
and "to regulate commerce with foreign na- 
tions," it possesses the incidental right to 
prescribe the manner, in which the duties 
shall be levied, and the value of the goods 
shall be ascertained, and the conditions up- 
on which the importation shall be permitted. 
It might, therefore, direct, if such should 
be its pleasure, that all ad valorem duties 
should be ascertained by appraisement, as 
the condition upon which alone the importa- 
tion of goods should be allowed. And a 
fortiori it may require such an appraisement 
In a few specified cases. The act of 1818, 
c 74, is an uniform law in the sense of the 
constitution in relation to duties, for it is 
in its terms equally applicable to all parts of 
the United States, and makes no distinction 
between them. That it may be differently 
construed or administered in point of fact 
In different districts, forms no solid objec- 
tion to the law itself; and may with as much 



force be urged against many other laws, 
whose constitutional character will not be 
doubted. Even under the revenue act of 
1T99, c. 128 [1 StoiT's Laws, 573; 1 Stat. 
627, c. 22], what constituted the "actual cost" 
or "real and true value" of goods was mat- 
ter of some diversity of opinion and prac- 
tice in the different custom houses; and, 
doubtless, invoices were not made out by 
the merchants to be exhibited there by 
any uniform rule of estimating the value. 
So that in point of fact, different persons, ac- 
cordinig to their honesty, or their fraud, their 
ignorance, or their judgment, must often 
have paid different sums in duties upon goods 
having the same intrinsic value, or piu'chas- 
ed under similar circumstances. This is an 
infirmity in the practical opei*ation of all 
laws of this nature, and is probably beyond 
the reach of any legislative remedy, which 
deals with a system of ad valorem duties. 

The principal question, however (most im- 
portant it is in its consequences), is, wheth- 
er the evidence rejected at the trial by the 
district court was admissible. That depends 
upon another question, whether the appraise- 
ment made under the act of 1818, as dis- 
closed in the bill of exceptions, is conclusive 
of the value of the goods, so far as respects 
the ascertainment of the duties. If so, then 
the decision of the court was right; if oth- 
erwise, then the judgment must be reversed. 

Before proceeding to the consideration of 
the act of 1818, it is necessary to notice an 
argument, upon which considerable stress 
was laid by the counsel for the plaintiffs in 
error, and that is, that such an appraisement 
was not conclusive on the subject of duties 
under the former revenue laws of the gov- 
ernment That is a point, upon which I en- 
tertain exceeding doubts. The revenue act 
of 1799, c. 128 [1 Story's Laws, 573; 1 Stat 
627, c. 22], has been referred to in illusti-a- 
tion of this subject; but I do not find, that 
there is in that statute any clause, which 
takes from an appraisement made in pursu- 
ance of its provisions a conclusive effect in 
the ascertainment of ad valorem duties. In 
cases, where appraisements are made on ac- 
coimt of defect of proper invoices, or of dam- 
age during the voyage, under the 52d sec- 
tion of the act, it is manifest, and indeed was 
admitted at the argument, that the appraise- 
ment is conclusive on both parties. And as 
to appraisements under the 66th section, in 
eases where the collector suspects the goods 
to be invoiced below their usual price in the 
country of their exportation, the clause ex- 
pressly requires the appraisers to be chosen 
and appointed as in the case of damaged 
goods, and authorizes the collector ta retain 
the goods, "until the duties, arising accord- 
ing to such valuation, shall be paid or secured 
to be paid as required by the act in other 
cases of importation." It is true, that there 
is a. proviso, that "such an appraisement 
shall not be construed to exf'lude other proof, 
upon the trial, of the actual and real cost of 
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the goods at the place of expoi-tation;" hut 
this proviso is not coextensive with the whole 
enactment, but is in terms confined to prose- 
cutions for the forfeiture of the goods or 
their value, which the preceding part of the 
section inflicts, where the goods "shall not 
be invoiced according to the actual cost at 
the place of exportation with design to evade 
the duties thereupon." The proviso, there- 
fore, leaves the effect of the appraisement, so 
far as respects the ascei-tainment of duties, 
untouched; and I confess myself to have 
extreme difficulty in distinguishing this ease 
from that of an appraisement made under 
the 52d section, as to its conclusiveness up- 
on the value. We may then dismiss the con- 
sideration of this particular point, since it 
does not repel the constmction contended 
for in behalf of the government, and pass to 
the consideration of the act of 1818, upon the 
true intent and meaning of which the case 
must after all essentially depend. 

The first question, which ax'ises upon the 
act, is whether it has changed the basis, up- 
on which ad valorem duties were previously 
calculated. That basis, as is apparent from 
the whole series of statutes cited at the bar 
{Act of July 31, 1789, e. 5, § 17 [1 Stat. 41]; 
Act of August 4, 1790, c. 35, § 39 [1 Stat. 167]; 
Act of Januai-y 29, 1795, c. 82, § 3 [1 Story's 
Laws, 377; 1 Stat. 411, c. 17]), and particular- 
ly from the 36th and 61st sections of the rev- 
enue act of 1799, e. 128 [1 Story's Laws, 
606, 62G; 1 Stat. 655, 673; c. 22], and the 2d 
section of 3d of March, 1801, e. 99 [1 Story's 
Laws, 820; 2 Stat. 121, c. 28], was beyond 
all controversy the "actual cost" of the goods, 
which is sometimes denominated the "prime 
cost," and sometimes the "actual value" in 
the provisions on this subject (Act 1799, e. 
128, § 36; Id. § 52 [1 Stoiy's Laws, 606, 617; 
1 Stat. 655, 665, c. 22]). The district attorney, 
however, contends, that this basis is taken 
away by the act of 1818, and that of the 
"actual value" at the place of exportation, 
without any reference to the cost, is sub- 
stituted in its place. The counsel on the 
other side deny this position, and refer to 
the fourth section of the act as decisive of 
the question. That section, which is, sub- 
stantially, in the same terms as the former 
enactments on the same subject, deelai-es, 
"that the ad valorem rates of duty upon 
goods, &c. shall be estimated by adding 20 
per cent, to the actual cost thereof, if im- 
ported from the Cape of Good Hope, or from 
any island, port or place beyond the same, 
and ten per cent, on the actual cost thereof, 
if imported from any other place or country, 
including all charges, except commissions, 
outside packages, and insurance." The first 
section of the act also denies an entiy of 
the goods, unless "the original invoice there- 
of" shall be produced to the collector, and 
upon the non production subjects the goods 
to an appraisement in the manner provided 
for by the act. The fifth section goes on to 
provide, that in addition to the oath before 



required by law to be taken by the owner, 
&c. on the entry of goods, &e. he shall on 
the entry of any goods imported and subject 
to an ad valorem duty, "declare on oath, that 
the invoice produced by him exhibits the true 
value of such goods, &c. in their actual state 
of manufacture at the place, from which the 
same were imported." This is the section 
mainly relied on by the government in sup- 
port of the supposed change of the basis of 
valuation. The argument is, that "tiaie val- 
ue" here means something distinct from 
"actual cost" of the goods. That it means, 
what is called in the 8th section of the act 
the "current value," or the common market- 
able price of the goods at the place of ex- 
portation, without any reference to what 
price the importer actually gave for them. 
The 9th section too, is thought to corroborate 
this construction, because it requires the ap- 
praisers to report, in eases submitted to 
them, "to the best of their knowledge and 
belief, the true value th^-eof, when pur- 
chased, at the place or places, from whence 
the same were imported." Upon the most 
careful examination of the subject, it ap- 
peal's to me, that this is not the trae intei-pre- 
tation of the act, and would involve it in the 
most manifest inconsistencies. It is in di- 
rect opposition to the language of the fourth 
section, the just and natural intei-pretation 
of which is settled by the uniform practice 
under the former laws where the same terms 
occur. And it would be a strange interpre- 
tation of any section of an act, to reject its 
whole obvious meaning, confirmed by long 
usage, for the purpose of supporting a doc- 
trine built upon the ambiguous phraseology 
of another clause. This is not all. The verj' 
section (the fifth) on which the argument re- 
lies, shows, that the new oath is not to ab- 
rogate the old oath required by the revenue 
act of 1799, c. 128 [1 Story's Laws, 573; 1 
Stat. 627, c. 22], upon the importation and 
entry of goods. It pui-ports to be an au.v- 
iliary clause only; and if so, it surely can- 
not cany in its bosom a requisition directly 
contradictoiy to the true intent and mean- 
ing of the old oath. The legislature cannot 
have required of an importer, that he shall 
swear to two facts in all cases, one of which 
is wholly immaterial in all, and would be 
wholly untrue in many eases. Now, the 36th 
section of the act of 1799, c. 128 [1 Story's 
Laws, 606; 1 Stat. 655, e. 22], in explicit 
terms requires the importer to make oath, 
that the invoice of the goods produced at 
the custom house, "contains a just and true 
account of the cost thereof, including all 
charges;" and that the invoice is a true 
and genuine invoice. And yet the ai'gument 
supposes, that the act of 1818 [3 Stoiy's 
Laws, 1679; 3 Stat. 433, c. 79] requires, that 
the importer should malie oath, that the 
same invoice "exhibits the true value of the 
same goods," which "true value" is inter- 
preted to be the common market price of the 
goods, which in many instances must be 
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different from tlie actual cost of the goods 
to tbe impoi-ter. Surely the legislature can- 
not be presumed to authorize, much less to 
require, any person to commit a solemn per- 
jury. The -words "true value" must, there- 
fore, be interpreted in a sense consistent 
with "actual cost;" and the new oath can 
mean no more than a more solemn and di- 
rect asseveration, to cut short any mental 
evasions or resei-ves, that the actual cost in 
the invoice is the true cost or price at which 
the goods were purchased by the importer. 
The original and supplemental oaths would 
then be perfectly consistent in all cases; 
and the proceedings would exactly coincide 
with the apparent intent of the 9th section of 
the act, for the appraisers would in the cases 
referred to them, pursuing the general policy 
of the act, appraise the goods at "the true 
value thereof, when purchased" by the im- 
portei', "at the place or places from whence 
the same were imported." The 8th section, 
in my judgment, confii-ms this construction 
of the act; for it provides for cases, where 
the manufacturer is the importer, and in 
such cases substitutes in the oath the "cur- 
rent value" of the goods at the place of the 
manufacture for the "actual cost" Surely, 
if the legislature had intended the "current 
value" to be in all cases the. rule, it would 
not have provided for this as an excepted 
class. The "true value" of goods in this pre- 
dicament may well be deemed tlae "current 
value" of them to the importer; since in the 
language of the act, it is the same "as he 
would have received, if the same had been 
there sold in the usual course of tmde;" and 
if so sold, the "cun-ent value" to tlie pur- 
chaser, would have been the "actual cost" 
or "true value" of his purchase. The 11th 
section does not, in the slightest degree, im- 
pair the construction, which I have already 
asserted. Upon that section I shall have oc- 
casion more particularly to comment; at 
present it is sufficient to say, that it is mani- 
fest, that the "correct and regular invoices 
according to law," alluded to in that section, 
are such as contain the "actual cost" of the 
goods; and that the provisions of that sec- 
tion are addressed, as the 13th section in 
terms declares, "to the case of fraudulent 
invoices." 

My judgment accordingly is, that the act 
of 1S18 has not changed the basis of the valu- 
ation, by which duties are to be estimated; 
and that it is still the duty of the importer 
to make out his original invoices according 
to the "actual cost" of his purchase; and it 
is still the duty of the collector in cases of 
Ijona flde invoices to compute the duties by 
that standard, pursuant to the 4th section of 
the act of 181S. It is only where such in- 
voices are not produced, or if produced are 
infected with the suspicion of fraud; or 
where, as in cases of damaged or wreeised 
goods or of goods imported by the manufac- 
turer, this basis becomes inapplicable, that 
the collector is at liberty to direct an ap- 



praisement. And it is obvious, that upon 
such appraisements the object is to ai-rive at 
the same result, viz. the "actual cost" by the 
only means within the reach of the law, 
the ascertainment of the "true value" at the 
place of exportation. 

Having disposed of this point, which was 
the more necessary to be fully considered, 
because it was pressed with great earnest- 
ness at the bar, and was asserted to have 
occasioned great inconveniences from a di- 
versity of opinion and practice, it remains 
to consider the question, on which the cause 
mainly hinges, as to the conclusiveness of 
the appraisement when rightfully made. 
And I thint it may be taten as conceded, 
or at least as not denied, that the appraise- 
ment is conclusive of the value in cases of 
damage, wreck, and non-production of the 
original invoices, and indeed in all the cases 
arising under the act, excepting those pro- 
vided for in the 11th section. That section 
declares, "that whenever in the opinion of 
the collector, there shall be just grounds 
to suspect, that goods, &c. subject to an ad 
valorem duty, and imported into his district, 
have been invoiced below the true value of 
such goods, &c. in their actual state of man- 
ufacture at the place, from which they were 
imported, such collector shall direct them to 
be appraised in the manner prescribed by 
the ninth section of this act; and if the 
value at which they shall be appraised shall 
exceed by twenty-five per cent, the invoice 
prices thereof, then in addition to the ten 
or twenty per cent, as the tsame may be up- 
on correct and regular invoices according 
to law, there shall be added fifty per cent." 
on the appraised value, on which aggregate 
amount the duties on such goods, &c. shall 
be estimated." It is clear, as has been al- 
ready stated, that this section applies only 
to cases of fraudulent invoices, and is de- 
signed to operate as a penalty for meditat- 
ed deception. And I accede to the argu- 
ment at the bar, that it was never designed 
to be applied, unless in cases, where the 
collector himself, exercising his own -judg- 
ment honestly and carefully, does entertain 
the opinion, that there are just grounds of 
suspicion, that the invoice is below the true 
cost. The law has intrusted him with a 
high discretion on this subject, which he is 
not at liberty to waive or to surrender to 
other persons, however respectable they may 
be; and considering the serious nature of 
the imputation and the penal effects, which 
the appraisement may involv, the merchant 
has a right to claim, that the collector shall 
not, without satisfactory inquiry on his own 
part, direct it to be made. The collector 
has a right to get information from any 
quarter he may please; but he must at last 
act, not on the suspicion of others, but on 
his own, under tlie just responsibility of his 
official character. I accede, also, to the doc- 
trine, that the appraisers have nothing to 
do with the classification of the goods, 
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wlietlier liable to the addition of the ten or 
twenty per cent.; or, whether included in 
one or another description of ad valorem 
duties; their duty is simply to asceitain 
and report the value of the goods, and this 
done, they are funeti officio. But it does 
not appear to me, that either of these con- 
cessions change the posture of this case. I 
cannot perceive any construction of the act, 
whicli does not absolutely require, that the 
appraisement, when rightfully made, shall 
be conclusive. The more the provision is 
fenced round and guarded to prevent abuses 
in the exercise of the power, the more it 
shews the opinion of the legislature, that the 
party had no other remedy. Of what prac- 
tical use would it be to require such formal 
appraisements, if, after all, they could al- 
ways be revised and overturned at the will 
of the importer? How are we to get over 
the positive declaration of the legislature, 
that the duties shall be estimated upon the 
appraised value, w^ith the addition of 50 per 
cent if it exceed the invoice value by 25 
per cent; if by less than 25 per cent., then 
that "such appraised value shall be consid- 
ered the true value of the goods, upon which 
the duty is to be estimated?" If the apprais- 
ed value shall be less than the invoiced 
value, then that "the duty shall be charged 
in the invoice value, in the same manner as 
if no appraisement had been made (Act of 
1818, c. 74, §§ 11, 12 [3 Story's Laws, 1682; 
3 Stat. 432]) ?" It appears to me, that when 
the legislature has specified a particular 
mode of estimating the duties in any case, 
that excludes any other mode of estimating 
them. Upon any other principle of inter- 
pretation it might be contended, that the in- 
voice value even upon bona fide importa- 
tions admitted to entry is not conclusive as 
to the computation of duties. The court has 
been referred to the 45th section of the rev- 
enue act of 1799, c. 128, [1 Stoi-y's Laws, 612; 
1 Stat. 661, c. 22], as containing an analo- 
gous provision, not conclusive, for the esti- 
mation of duties by the collector, upon what 
he may deem an excess of sea stores- The 
clause does not strike me in that light. I 
think the manifest intent of that enactment 
is to give the collector a right to estimate 
the amount of duties upon such excess, and 
that his decision is conclusive. 

Ufion the whole, I am of opinion that an 
appraisement regularly made under the act 
of 1818, is conclusive upon the duty and 
value of the goods; and that no evidence 
can be admitted at the ti'ial to show, that 
this is not the "actual cost," "prime cost," 
or "true value," as it is variously phrased 
in the statutes on this subject. 

But it is said, that supposing the appraise- 
ment, if regularly made according to law, 
would be conclusive, and under such cir- 
cumstances the evidence of the original cost 
was properly rejected; yet the direction of 
the district judge, as to the sufficiency of 
the evidence to maintain the action for the 



duties claimed by the United States, was 
wrong for two reasons. The first is, be- 
cause the evidence demonstrates, that the 
collector did not in fact suspect, or exercise 
any judgment, whether there was any just 
grounds to suspect, that the invoice pro- 
duced by the importer was fraudulent or 
undervalued. The second is, because the 
appraisers had in fact prejudged the case, 
before they were appointed to make the 
appraisement; and thus the impartial judg- 
ment contemplated by law was not and 
could not be obtained. 

I confess, that these constitute the princi- 
pal difficulties, which I have felt in the con- 
sideration of this record. That what was 
done in this particular case did not result 
from any intended omission of duty on the 
part of the collector was admitted at the 
argument, and could not be doubted by any 
persons acquainted with his high and hon- 
ourable character. If there has been any 
error, it is an unintentional error in the con- 
struction of the law, and in the general 
practice under it. And I must say, that the 
collector has acted under a mistake, if he 
ever has ordered an appraisement, where 
he did not personally entertain the opinion, 
that there were just grounds of suspicion, 
that the invoice of the goods was below the 
cost. I think he has no authority under the 
11th section of the act, to order an appraise- 
ment, unless he honestly entertains such 
an opinion; and so far from its being his 
duty to be governed as a proceeding of course, 
by the opinions of others in this respect, it is 
his duty to exercise his own judgment, and to 
regard the opinions of others, no farther 
than their knowledge and skill entitle them 
to weight in forming that judgment. I ad- 
mit, also, that the practice of allowing the 
government appraisers to examine the in- 
voices of the goods for the purpose of re- 
porting their judgment on the case, before 
any appraisement has been decided upon, 
and with a view to that object, is liable to 
objections, and may open the door to se- 
rious abuses. The law, in authorizing the 
appointment of government appraisers, sup- 
poses them to be perfectly impartial, and 
when called upon to exercise their duty, to 
be free from all improper bias. They are 
to make the appraisement, not by them- 
selves, but in conjunction with a third ap- 
praiser chosen by the importer. The judg- 
ment of all the appraisers is to act upon the 
subject matter, not separately, but in union. 
They may be truly said to be legislative ref- 
erees; and it would certainly be no recom- 
mendation in such a case, that they had al- 
ready settled the question. The practice 
has probably crept in with a view to public 
despatch as well as private convenience; and 
where the parties in interest assent to it, 
there may be no solid objection to it. But 
if there is no such assent, in my judgment 
the government appraisers might with pro- 
priety abstain from ail examination, until 
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they are called upon to make it in the regu- 
lar course of duty. But, whatever may be 
my opinion on these points, I am hound to 
consider, in the absence of all contrary evi- 
dence, that the collector did exercise his 
•judgment as to the grounds of suspicion; 
and his directing an appraisement is prima 
facie evidence of that fact The law pre- 
sumes every public officer to act according 
to his duty, and it will not impute a contrary 
intention to him, unless upon plenary proof. 
And I think the proof in a case like the 
present ought to be direct; for such con- 
duct would indicate a negligence in the dis- 
charge of his official duty, which no court 
ought to impute without very strong evi- 
dence. 

As to the other point, it appears to me, 
that if the appraisement be fraudulently 
made, it is not conclusive; but no evidence 
of a bias or previous opinion in any of the 
appraisers, which is consistent with hones- 
ty, can invalidate the appraisement. It is 
not even surmised, that the appraisers in 
this case were guilty of any fraud, and the 
very circumstance, that what they did was 
according to the ordinary course of practice 
would sufficiently repudiate such a notion. 
I am, therefore, of opinion, that as there 
is no proof in the record (and with that only 
I have any right to deal) that the appraise- 
ment was fraudulent or unauthorized, the 
grounds for holding it invalid are complete- 
ly taken away. The judgment of the dis- 
trict court is therefore affirmed with costs. 

[NOTE. See 11 Wheat. (24 U. S.) 419.] 
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Case No. 13,750. 

TAPPAN V. WHITTEMORB et al. 

[15 Blatchf. 440; IS Am. Law Reg. (N. S.) 191; 
7 Reporter, 173.] i 

Circuit Court, S. D. New York. Jan. 9, 1S79. 

BAUKRUPTcr— General Assignment— Limitation 
OP Action— Time when Cause Acckoed. 

B. made a general assignment, for the ben- 
efit of his creditors, to J. Two days afterwards 
he paid to W. money, the title to which had 
passed to J. by the assignment. Subsequently, 
T. became trustee in bankruptcy of B., and, in 
a suit brought by him for the purpose, obtained 
a decree setting aside the assignment to J., as 
being void under the bankrupt act [of 1867 (14 
Stat. 517)], and became vested with J.'s title 
under the assignment. He then brought suit 
against W. to recover said money, within 2 years 
after he became vested with J.'s title, but more 
than 3 years after the assignment in banliruptcy 
was made to him, as trustee: Held, that, under 
section 5057 cf the Revised Statutes of the 
United States, the cause of action did not ac- 
crue for the trustee until he became vested with 
J.'s title. 

1 [Reported by Hon, Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
7 Reporter, 173, contains only a partial report.] 
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[This was an action by J. Nelson Tappan, 
trustee in banki*uptcy of Archibald Baxter 
and Duncan C. Ralston, against Theodore 
W. Whittemore and Richard B. Whittemore. 
For prior proceedings in this litigation, see 
Cases Nos. 1,119-1,121.] 

Abbott Bros., for plaintiffs. 
Edward B. Merrill, for defendants. 

WALLACE, District Judge. This case 
presents the single question, whether, upon 
the facts alleged in the complaint, which are 
admitted to be true, the defence of the statu- 
tory limitation of actions, prescribed by sec- 
tion 5057 of the Revised Statutes of the Unit- 
ed States, can prevail. That section pro- 
vides, that "no suit, either at law or in 
equity, shall be maintainable in any court, 
between an assignee in bankruptcy and a 
person claiming an adverse interest, touch- 
ing any property or rights of property trans- 
ferable to or vested in such assignee, unless 
brought within two years from the time 
when the cause of action accrued for or 
against such assignee." The compljunt 
shows, that the plaintiff was appointed and 
confirmed as trustee in bankruptcy of the 
estate of Archibald Baxter & Co., bankrupts, 
and, as such trustee, received an assignment 
of their estate, on the 28th of March, 1S76. 
On the 26th of April, 1878, the plaintiff 
brought the present suit, to recover $2,500, 
paid by the bankrupts to the defendants, 
on the 9th of August, 1875. The complaint 
does not allege that the sum thus paid was 
paid in contravention of the bankrupt act or 
in fraud of the creditors of Baxter & Co., but 
alleges that, in fact, the money belonged to 
one Dwight Johnson, to whom Baxter & Co, 
had made a general assignment of all their 
property, in trust for creditoi-s, two days be- 
fore the payment, and that, when the de- 
fendants received the money, they had 
knowledge of the assignment, and that the 
money belonged to Johnson. 

Upon these facts, it seems quite clear, that 
the cause of action did not accrue to the 
plaintiff at the time when, as trustee, he re- 
ceived an assignment of the bankrupts' es- 
tate. He could not, at that time, have 
maintained an action against the defend- 
ants. Of course, the bankrupts had no right 
of action to recover the money back, and the 
plaintiff, as trustee, acquired no better right 
than the bankrupts had, except as to prop- 
erty conveyed in fraud of creditors, or money 
or property transferred in contravention of 
the bankrupt act. The money which was re- 
ceived by the defendants was not the money 
of Baxter & Co. but that of Johnson, and no 
one, except Johnson, could have recovered it 
of the defendants. Subsequently, the plain- 
tiff became vested with the cause of action. 
As appears by the complaint, he filed a bill 
to set aside the general assignment from 
Baxter & Co., to Johnson, as a transfer in 
contravention of the nankrupt act, and as 
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void as to tlie plaintiff, because made with 
a view to preveut tlie property of the assign- 
ors from being distributed under the bank- 
rupt act; and, on the 15th of May, 1877, a 
decree was rendered in that -action, setting 
aside the assignment as to the plaintifT. By 
force of this decree and a transfer made in 
obedience to it, all the property and rights 
of action which had passed to Johnson, un- 
der the general assignment, became vested 
in the plaintiff. Then, and not until then, 
the plaintiff was in a position to maintain an 
action against the defendants for the money, 
which, under the assignment, belonged to 
Johnson, but which the defendants had re- 
ceived without authority from Johnson. 
Then, and not until then, the cause of action 
accrued for the trustee. The statute begins 
to run only from the time when the assignee 
has a cause of action upon which he can 
bring suit. It is a statute to enforce vig- 
ilance and promptitude on the part of as- 
signees, and neither its language nor the ob- 
ject it is designed to effect, authorizes a con- 
struction which might debar an assignee 
from enforcing a claim because two years 
may have elapsed before he has become* vest- 
ed with the right of action. If, in the pres- 
ent case, the trustee had failed, without any 
fault or want of diligence on his part, to ob- 
tain the decree setting aside the assignment 
until two years had elapsed, under the con- 
struction claimed by the defendant, he could 
not have maintained an action, but would 
have been met and defeated by the^statutory 
bar. Thus he would be barred of his action, 
although he never had a cause of action. 
This, surely, cannot be the Intent of the stat- 
ute. While the cause of action ai-ose when 
the money was received by the defendants, 
it did not accrae to the trustee until he could 
avail himself of it. 

If it had appeared that Baxter & Co. paid 
the money to the defendants in contraven- 
tion of the bankrupt act, or in fraud of cred- 
itors, a different result would follow, be- 
cause, in such case, the plaintiff could have 
maintained an action against the defend- 
ants as soon as he was appointed trustee 
and received an assignment of the bank- 
rupt's estate, and Johnson's title to the 
money would not have stood in his way. In 
such a case, the plaintiff would not have de- 
rived title through Johnson, or through the 
assignment, but through the statute, which 
invested him with the right of action to re- 
cover all property conveyed by the bank- 
rupt in fraud of his creditors, or in fi-aud of 
the provisions of the bankrupt act (sections 
504G, 5128, Rev. St.); and the defendants 
could not have intei-posed the assignment 
and Johnson's title under it. as a defence, 
because, as against the plaintiff, the assign- 
ment was void. Undoubtedly, when the as- 
signment was set aside, at the suit of the 
trustee in bankruptcy, the title of the trus- 
tee related back to the time of the assign- 
ment. But the doctrine of relation is never 
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applied to defeat a remedy, and cannot be 
invoked to subject the plaintiff to a disiibil- 
ity which otherwise would not exist 
Judgment is ordered for the plaintiff. 

[For subsequent proceedings in this htigation. 
see Case No. 1,122.] ='».""", 
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The TARANTO. 

BRUCE et al. v. SWASEY et al. 

[1 Spr. 170; i 12 Law Rep, 5; 6 W^est. Law J 
418.] 

District Court, D. Massachusetts. March, 1849. 

SniPPI.NO-TlTLE— ASSOCIATIOS— MiSCON DUCT OP 

Agests. 

1. Whore sixty persons formed a volimtary 
association for mming and trading in California, 
and purchased a vessel and stores for a vovage 
to ban 1< rancisco, and took a couTeyance thereof 
ff.7.7 +?^?^P, ^^ certain persons, as their agents: 
Beia, that the members of the association had a 
right to a decree for the title and possession of 
the vessel, and the stores on board of her. 

[Cited in The Daisy, 29 Ped. 301.] 

^Z^P^^ ^^°^ this decree was excepted a portion 
of the stores, which the association had not paid 
for and which had been purchased without their 
authority. 

3. Compensation to the agents was refused, by 
reason of their misconduct. 

4. In a petitory, or possessory suit, material 
men cannot intervene to enforce a lien, which 
they may have upon the vessel. 

5. Such a lien will not be affected bv the de- 
cree, in such suit. 

6. An attachment of the vessel, at common 
law, by a creditor of the agents, in a suit against 
them, was no obstacle to a decree in favor of 
the association, for title and possession. 

The libellants [A. C. Bi-uce and othei-s], 
sixty in number, were a joint-stock company, 
called "The Shawmut Mining and Trading 
Association," Avith a capital of §18,000, in 
sixty shares, of $300 each, for the pui-pose 
of mining and trading in California. They 
had appointed the respondents, Thomas H. 
Swasey & Co., their agents and treasurers, 
and had paid to them their subscriptions. 
The Messi-s. Swasey purchased the brig Ta- 
ranto with this money, and fitted her for sea, 
with stores for the use of the association, for 
eighteen months. Just as the association 
was about to sail, the Messrs. Swasey pre- 
sented their account, which made the asso- 
ciation indebted to them about ?4,000, above 
the capital stock. The association, on exam- 
ination of this account, became dissatisfied 
with the conduct of their agents, and with 



1 [Reported by P. E. Parker, Esq,, assisted by 
Cliarles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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the state of their accounts; the more so, on 
finding that they had got possession of, and 
destroyed, the bond given by them to the as- 
sociation, for the faithfui performance of 
their duty. The Messx-s. Swasey, having 
talien the bill of sale and custom-house docu- 
ments in their own name, and in that of J". 
M. Merrill, the master, who was in their in- 
terest, and having the possession of the ves- 
sel, with all the stores on board, refused to 
give them up, or permit the vessel to go to 
sea, unless their account was allowed and 
paid bj'' the association. 

The libel alleged, that the libellants were 
the lawful owners of the brig Taranto, her 
tackle, apparel, and furniture, and of the 
sea-stores on board, and entitled to the pos- 
session thereof. The prayer of the libel was 
In these words, after the prayer for process: 
"And that this honoi-able court would be 
pleased to decree that the libellants have a 
right to the title and possession of said brig 
Tai-anto, her taclcle, apparel, and furniture, 
-aud to the 'sea-stores now on board said brig, 
and that the title to the same be decreed to 
be vested in Nathaniel Adams, John T. Ding- 
ley, G. P. Danforth, C. G. Gill, and M. A. 
Thomas, lawful agents of the libellants, for 
the use of the libellants; and to decree that 
the possession of said brig, her tackle, ap- 
parel, and furniture, aud of the sea-stores 
now on board said brig, be delivered to the 
libellants, or to the said Adams, Dlngley, 
Danforth, Gill, and Thomas, for the use of 
the libellants; and to decree that the said 
Thomas H. Swasey, Edward Swasey, and 
John 31. aierrill, do deliver to the libellants, 
or to the said Adams, Dingley, Danforth, 
Gill, and Thomas, for the use of the libel- 
lants, the bill of sale, certificate of registry, 
enrolment, or license, and all other docu- 
ments belonging to said vessel, in their pos- 
session," ending with the prayer for general 
relief and for costs. 

There were three sets of claimants. Thom- 
as H. Swasey & Co., agents of the associa- 
tion, holders of the bill of sale, and register 
of the vessel, claimed a lien upon them and 
the vessel, for the amount of their account 
against the association. J. M. Merrill, mas- 
ter of the vessel, claimed a lien for security 
■against liabilities which he might be under, 
as master, to persons who had furnished 
labor or materials for the vessel. Messrs. 
Thayer & Merrill, who had furnished provi- 
sions and ship chandlery to a large amount, 
claimed a lien for their account, under the 
statute of Massachusetts, 1848 (chapter 290), 
which creates a lien on vessels, in the home 
port, for labor, materials, provisions, or stores 
furnished. They had, also, before the filing 
of tke libel, attached the vessel in a suit at 
common law, in the state court, against the 
Messrs. Swasey, for these provisions, aud de- 
nied the right of this court to defeat the at- 
tachment. The trial and arguments occu- 
pied several days; and more than thirty wit- 
Besses were examined on the merits. 



K. H. Dana, Jr., for libellants. 

This court has jurisdiction to decree title 
as well as possession, and full power to pass 
upon litigated questions of title. The Tilton 
[Case No. 14,054]; Dunl. Adm. Prac. 69, 296; 
Betts, Adm, Pi-ac. IG; Rules of the Circuit 
Court in Admiralty, xx.; 1 Kaufman, Mack. 
(Modem Civil Law). § 193, note. It will take 
jurisdiction over the sea-stores, as incidental 
and auxiliaiy to the vessel, as in cases of 
cargo and freight. This court has jurisdic- 
tion, by a personal admonition, to require a 
respondent to deliver up documents of title, 
and revenue papers. Hall, Adm. Prac. 199; 
Gonkl. Adm. Prac. (1st Ed.) 892; Marr. Form. 
337. The Messi-s. Swasey, as ship's hus- 
bands, or as agents, have no lien, by the 
general maritime law. There was no con- 
tract for a lien, and their conduct has been 
such as to defeat any equitable claim for a 
lien which they may set up. John M. Mer- 
rill, as master, has no lien, by the general 
maritime law, and in his case, as in that of 
the Messrs. Swasey, there was neither a spe- 
cial contract for a lien, nor equities which 
might lead the court to decline taking the 
vessel from him. As to the claim of Thayer 
& Merrill, if they have any lien, by the stat- 
ute of Massachusetts, it cannot be afEected 
by the decree prayed for, as the decree only 
affects title and possession, and the lien set 
up is irrespective of either title or possession. 
The decree could produce no other effect on 
the lien under the statute, than would be 
produced by a sale and delivery of title and 
possession, out of court. The prayer of 
Messrs. Thayer & Merrill, to have their lien 
enforced, is inadmissible. They are not in a 
position to enforce a lien, having simply 
come into court as respondents to a petitory 
libel, against which their lien is no defence. 
Also, they do not submit themselves to the 
jurisdiction of the court, but insist oa the 
preservation of their attachment at the com- 
mon law, which is inconsistent with the en- 
forcement of their lien. Moreover, their at- 
lachment is a waiver of their lien. The at- 
tachment of the vessel, at common law, by 
Thayer & Merrill, is no obstacle to this de- 
cree. They have not proceeded in rem, 
against the vessel, for which they have fur- 
nished supplies, nor against any particular 
fund. The common law knows no such pro- 
cess. They have attached the vessel, simply, 
as the property of the Messrs. Swasey, in 
the same manner that they would attach 
their house or furniture, and hold it by no 
other or better claim. As between ITiayer 
& Merrill, as attaching creditors, and the 
libellants, who claim the vessel as their own, 
the only question is, in whom is the property 
in the vessel? One of the objects of this 
suit is to contest the validity of the attach- 
ment, which can be contested as well in a 
petitory suit in admiralty, as in a suit of re- 
plevin, at common law. Betts. Adm. Pi-ac. 
17. As to their attachment, Thayer & Mer- 



TARANTO (Case No. 13,751) 

rill have no better claim than any other 
creditor of the Messrs. Swasey, who should 
attach the vessel, for a demand arising either 
ex contractu, or ex delicto. The common law 
attachment is founded solely on property, and 
has no relation to the subject-matter of the 
suit, to the equities between the parties, or 
to the particular fund benefited or credited. 

Edward D. Sohier, for respondents, con- 
tended that: 

On the evidence, the Messrs. Swasey had a 
lien by special contract; and that, if the 
court was not satisfied of this, yet they had 
made advances and incurred liabilities, for 
the benefit of the vessel, relying upon her as 
security, and the court, governed by equi- 
table considerations, would not, under such 
circumstances, take the vessel from them, 
while their claims remained unsatisfied and 
unsecured. That the legal title, by the bill 
of sale, being in them, the court would not 
enforce a merely equitable title. The Guard- 
ian, 3 C. Rob. Adm, 93; Abb. Shipp. 132; 
Ohl V. Eagle Ins. Co. [Case No. 10,473]. As 
to Thayer & Merrill, he contended that their 
lien under the state law could be enforced 
in this proceeding. The Robert Pulton [Id. 
11,890]. Their attachment, also, was valid, 
because the legal title to the vessel was in 
the Messi-s. Swasey, and this court could 
not defeat the attachment which depends on 
the legal title, in favor of a merely equitable 
title. Moreover, the libellants, by permitting 
the Messrs. Swasey to have the bill of sale 
and custom-house documents, in their own 
name, held them out to the world as owners, 
and could not now set up a title in them- 
selves, against third persons, who had given 
credit to the Messrs. Swasey, on the faith of 
their apparent ownership. By the attach- 
ment, the vessel was in the custody of the 
law, and could not afterwards be taken by 
the marshal. He should have returned the 
fact, that the vessel was attached in the 
state court, and then this suit in rem could 
not have gone forward. The Robert Fulton 
[supra]. 

Mr. Dana, in reply. 

The case of The Robert Fulton was a pro- 
ceeding for the enforcement of a lien, and 
the respondents, having liens also, properly 
intervened to have their claims satisfied from 
the proceeds. But this is not a suit for the 
enforcement of a lien. Also, in that case, 
the appellants had proceeded in rem, under 
the local statute, and not by attachment. An 
attachment is no objection to a proceeding in 
rem, as in the case of seamen's wages, bot- 
tomry, or salvage. 

SPRAGUE, District Judge, in delivering 
liis opinion, said, in substance, that lie was 
satisfied, upon the evidence, that the follow- 
ing was the ti-ue state of the facts: The 
Messrs. Swasey were the originators of this 
enterprise, for the pui-pose of being made 
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agents, and for the commissions and other 
profits of doing the business. They adver- 
tised for persons to join the company, prepar- 
ed a constitution, which gave them the oflice- 
of agent and ti-easurer, and fixed the capital 
stock at $15,000, ha fifty shares of $300 each. 
They gave strong assurances to inquiiies.that 
they had made careful estimates, and that this 
sum was ample to buy, fit out, and provision 
the vessel for two years. These assurances 
were not fulfilled, and were made without 
sufficient foundation. On the faith of them, 
however, the requisite number of persons join- 
ed the company, a meeting was called, and the 
constitution adopted. As prepared by thfr 
Messrs. Swasey, this constitution gave no se- 
curity to the company for the fidelity of the 
agents, but an amendment was made, requir- 
ing of them a bond in $20,000 for the faithful 
discharge of their duties. This bond was giv- 
en, with proper sureties. The Swaseys then 
announced to the company, that it would re- 
quire $3000 more to pay all expenses; and 
gave the strongest assurances that this would 
be sufficient, and leave a handsome balance 
for contingencies; and said that they had then 
obtained all their bills of any consequence^ 
and knew what the expenses would be. On 
the faith of these assurances, the company en- 
larged their number, by creating ten new 
shares, which were subscribed for and chiefiy 
paid in. The bill of sale of the vessel was 
permitted, by a vote of the company, to stand 
in the name of Messrs. Swasey, and of Cap- 
tain Merrill. On this point the evidence is 
complete and uncontradicted,— that the bill of 
sale was so left, merely as matter of conven- 
ience, and in reliance upon the bond which 
had been given, and without any view to its 
being security to the agents or master. At 
the time of this vote, there was no idea that 
the company would, or could, be in debt to 
the Messi-s. Swasey. Indeed, the Swaseys 
had no authority to spend anything, beyond 
the amount of the capital stock. Between 
themselves and the association, they were 
merely disbursing agents. 

About the middle of February, the Swaseys 
summoned the members to the city, and on 
the 21st, with the knowledge of the Swaseys, 
it was voted to sail on the 24th. The vessel 
was now loaded, the hatches on, the boats 
stowed, and evei-ything ready for sea. On 
the afternoon of the 22d, the Swaseys, for the 
first time, announced to the company, that it 
was in debt to them about $4000. I have no 
doubt, from the evidence, that they knew the 
state of the accounts long before this, and de- 
layed the announcement intentionally, until 
the company was placed under the disadvan- 
tage of being all assembled, most of them at a 
distance from their homes, and in the expecta- 
tion of going immediately to sea. The com- 
pany was dissatisfied, the more so on inquiry 
into the purchases made by the Swaseys and, 
on looking for the bond, it was ascertained 
that Mr. T. H. Swasey had obtained it, in 
some manner unknown to the company, and 
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destroyed it This act, his counsel very prop- 
erly has not attempted to defend. 

On inquiry, it appeared that the Swaseys 
had charged the company with the face of the 
bills of goods purchased by them, of Thayer 
& Merrill, when in fact there had been, (as 
to a part of the bill,) a discount of three per 
cent; and $J00 was discounted from the price 
of the vessel, which was not communicated 
to the company. 

1 am satisfied that there was no contract 
between the Swaseys and the association, by 
which they have any lien upon the ship or her 
stores. As to a right in general equity, which 
an agent has to retain property against his 
principal, on which he has made advances, it 
Is enough to say, that the conduct of the Swa- 
seys has not been such as to entitle them to 
enforce any such equities, in this court, 
against the association. As against these re- 
spondents, therefore, the decree must be for 
the libellants. 

As to the claim of Captain Merrill, he has 
no lien by contract, nor by the general mari- 
time law, and ther6 is no evidence that he has 
incurred any liabilities, nor had he authority 
from the company to do so. 

The respondents, Thayer & Merrill, daim a 
lien for their provisions and chandlery advan- 
ced, under the Massachusetts statute of 1848 
(chapter 290). This statute creates a lien on a 
vessel, in the ports of the state, under certain 
limitations, in favor of parties who have fur- 
nished labor, materials, stores, or provisions. 
It provides no means of enforcing the lien 
by any process from the state courts, and the 
parties are left to pm-sue their remedy in ad-" 
miralty. These respondents have not done so. 
It is not necessary to decide whether they had 
a lien, or whether it is waived; for they are 
not properly before the court, for the enforce- 
ment of a lien. They are not libellants; no 
notice is given to the world to show cause 
against their claim, and the libel to which 
they respond, is diverso intuitu. It would be 
unprecedented, in a petitory or possessory 
suit, to enforce a lien of a party who comes 
in merely as a respondent If the libel itself 
were for the enforcement of a lien, the situa- 
tion of these respondents might be different, 
as in the ease of The Robert Fulton [Case No. 
11,890]. Neither is their lien, if any they 
have, an objection to the granting of the de- 
cree prayed for. The lien created by the 
state statute, is independent of the title or 
possession now in controversy, and cannot be 
affected by the decree. 

But Messi-s. Thayer & Merrill have attached 
the vessel, at common law, in a suit against 
the Messrs. Swasey, and claim to have that 
attachment preserved. They have not pro- 
ceeded in rem, and their attachment is valid 
only in 'case the property attached is the prop- 
erty of Messrs. Swasey. It is partly to deter- 
mine this very question, whether the vessel is 
the property of the Messrs. Swasey, or of the 
libellants, that this suit is brought. "We are 
liable to be misled, in the first view of this 
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point, by an impression that their attachment 
is in the nature of a proceeding against cer- 
tain specific property, on which they have a 
claim aiising out of the nature and circum- 
stances of their debt But their attachment 
is no better, at the common law, than the at- 
tachment of any other creditor of the Messrs. 
Swasey, for a different cause of action, or 
than if laid upon any other property of the 
Messrs. Swasey. 

Being satisfied that the ship and stores were 
not the property of the Messrs. Swasey, when 
the attachment was made, and that Thayer & 
Merrill knew, when the debt was contracted, 
that the propei-ty libelled was bought with the 
money of the company, and held by the 
Messrs. Swasey merely as agents, their attach- 
ment is no obstacle to the decree prayed for. 

*A portion of the stores have not been paid 
for. These, of course, tne Ubellants cannot 
retain, without being bound for their value, 
though originally purchased without authori- 
ty. The decree, as to the stores, must there- 
fore be for those which have been paid for. 
In this view, my attention has been called by 
counsel to the commissions charged by the 
Messrs. Swasey. They were to have com- 
missions for services rendered, but I do not 
thinlic that they have rendei-ed valuable serv- 
ices to the company, and their conduct has 
been such that they are not entitled to com- 
pensation; I shall therefore treat the libel- 
lants as entitled to the whole amount which 
they have paid to the Swaseys, except actual 
expenses. 

After this opinion was pronounced, the li- 
bellants made an arrangement with Messrs. 
Thayer & Merrill, to return so much of the 
goods, as exceeded in value the amount which 
the libellants had paid to the Messrs. Swasey; 
and it was decreed that the libellants had a 
right to the possession of the ship, and of the 
stores on board of her, and that the title 
thereto should be vested in certain persons 
who had been named by the libellants, as 
their agents for that pui*pose, and that pos- 
session of the ship and stores should be deliv- 
ered to the libellants, or to said persons, as 
their agents, and that the libellants recover 
costs. 

["And now after, &c. . . . the court doth 
order, adjudge, and decree that the Ubellants 
have a right to the title and possession of the 
brig Taranto, her tackle, apparel, and furni- 
ture, and of the sea-stores now on board said 
brig; also doth decree that the title to said 
brig, her tackle, apparel, and furniture, and 
to the sea stores now on board said brig, be 
vested in Nathaniel Adams, John T. Dingley, 
O. P. Danforth, C. G-. Gill, and Marcus A. 
Thomas, for the use of the libeUants; also 
doth order, adjudge, and decree that the pos- 
session of said brig, her tackle, apparel, and 
furniture, and of the sea stores now on board 
said brig be delivered to the libellants, or to 
the said Nathaniel Adams, John T. Dingley, 
0. P. Danforth, 0. G. Gill, and Marcus A. 
Thomas, for the use of the libellants; also 
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doth order, adjudge, and decree that the said 
Thomas H. Swasey, Edward Swasey and John 
M, Merrill, deliver the bill of sale of said brig 
Taranto, and the certificates of registry, en- 
rolment, and license, and all other documents 
in their possession, belonging to said brig, and 
required by the laws of the United States, to 
the libellants, or to the said Nathaniel Adams, 
John T. Dingley, O. P. Danforth, C. G. Gill, 
and M. A. Thomas, for the use of the libel- 
lants; also doth order, adjudge, and decree 
that the said Thomas H. Swasey, Edward 
Swasey, and John M. Merrill pay to the libel- 
lants costs taxed at dollars.] 2 
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TARDY et al. v. MORGAN. 

[3 McLean, 358.] 1 

Circuit Court, D. Indiana. May Term, 1844. 

CoUItTS — JCRISDICTIOX — EqUITT — CONVEYANCE — 
PURCUASEH WITH NOTICE — FuACD. 

1. A court of chancery in any other state, than 
that in which land is situated, can malce no de- 
cree which can affect the title to such land. 

2. But having jurisdiction of the person of the 
owner of the land, they may decree a convey- 
ance, and enforce the decree, by attachment or 
otlierwise. 

3. A conveyance executed under a decree, 
operates by virtue of the conveyance,' and not 
by force of the decree. 

4. In such a case, the chancery suit does not 
constitute a part of the title, .and need not be 
presented as such. The proceeding in chancery 
may be looked at as showing the ground on 
which the conveyance was made. A knowledge 
of facts, whicli if traced and understood, will 
lead to a knowledge of title, is sufficient to 
charge a purchaser. 

[Cited in Janvrln v. Janvrin, 60 N. H. 172; 
Galley v. Ward. Id. 332. Cited in brief in 
Garrard v. Pittsburgh & C. R. Co.. 29 Pa. 
St. 157; Hill v. Epley, 31 Pa, St. 332; 
Woods V. Wilson, 37 Pa. St. 380.] 

5. Fraud may be proved by circumstances. 

[This was a bill by Tardy and others 
against Lewis Morgan.] 

Mr. Smith, for complainants. 
Mr. Dunn, for defendant. 

OPINION OP THE COURT. The bill 
states that the complainant, under a decree 
of the chancery court of Virginia, purchased 
the two half quarter sections in Shelby coun- 
ty, Indiana, which was conveyed to him by 
William Craddy, dated 28th May, 1842. That 
the deed was not recorded until the oth Sep- 
tember, 1843; before which time, Craddy 

2 [From 12 Law Rep. 5.] 
1 [Itt'Dorted by Hon. John McLean, Circuit 
Justice.] 



had fraudulently sold the said land to jMop- 
gan, the defendant, who had notice of the 
previous purchase and deed; and that under 
this fraudulent purchase, he received a deed 
for the land from John Craddy and William 
Craddy, dated 21st November, 1842, which 
was I'eeorded on the next day. The answer 
admits the procurement of the title by the 
defendant, and denies any notice which can 
charge him. 

The statute of Indiana gives effect to lae 
deed first recorded, where a prior deed has 
not been recorded within twelve months. 
But, if the junior deed first recorded has 
been obtained fraudulently, the statute does 
not protect it The coux*t in Virginia could 
exercise no jurisdiction over this lanu in 
Indiana. A decree of such court, could not 
by the mere force of its own power, reach 
the title or affect it. But having jurisdiction 
of the person, it had power to enforce its 
decree against him by attachment or other- 
wise. And it seems, tliat in obedience to its 
decree, the conveyance to the complainant 
by William Craddy was executed. This 
deed is the foundation of the complainants' 
title. And the proceeding of the court could 
not be referred to. It is insisted that the 
chancery proceedings constitute a part of 
the complainants' title; and that tlie extract 
of those proceedings, as certified and offered 
in evidence, are not admissible. But this 
objection is not sustainable. The deed was 
the act of the party, and is binding without 
a reference to the decree, if a considera.,Aon 
be named in it. And the reference to the 
ehaneeiy proceeding need be considered for 
no other purpose, except as showing a con- 
sideration. 

The case must turn upon the question of 
notice. This the defendant does not suffi- 
ciently deny. ■ The first letter to him fi'om 
Houston, one of the complainants, dated j.ltn 
December, 1841, informed defendant that he 
and others had purchased the land, under a 
decree of the court, and inquired as to the 
quality of the land, and what amount of 
taxes were due upon it. Also, he inquired 
whether defendant, who had previously 
been Craddy's agent respecting the land, 
would act for the complainants. The answer 
of the defendant, dated 27th December, 1841, 
gives an account of the land, amount of 
taxes paid, &c. He wished to know at what 
time the land was purchased, what kind of 
deed was given, and at what price the land 
could be purchased. Also, whether a deed of 
general waiTanty could be given. A letter 
from William Craddy to defendant, dated 
June, 1842, complains of the proceedings of 
the court, of the sheriff in breaking open his 
doors, &c., and represented that he had been 
applied to for a deed which he would never 
give. That the proceedings were not binu- 
ing, (fee. The deed had been executed by 
Craddy in May preceding the date of this 
letter. This .correspondence shows a knowl- 
edge of facts by the defendant, which should, 
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at least, have put him upon inquiry- Indeed, 
the last letter to liim from Craddy was, of 
itself, suflacient for this purpose. It is true 
he denied having executed a deed for the 
land, but there was enough in the letter to 
excite a prudent man to cause the chancery 
proceeding in Virginia to be examined. There 
are circumstances connected with the exe- 
cution of the deed to the defendant, which 
create some doubt whether it was a bona 
fide transaction. The sum of twelve hun- 
dred dollars is named as the consideration in 
this deed. And the defendant alleges that 
this was paid by a conveyance of one hun- 
dred and sixty acres of land to the children 
of "William Craddy. 

In the cross bill filed by the defendant, he 
states that in 1834, William Craddy agreed 
to convey to John Craddy the tracts here in 
dispute, in consideration that he should as- 
sume a certain debt of seven hundred and 
eighty dollars, due by William Craddy to one 
Kyle, in which John was security. And 
complainant avers, that John did comply 
with the agreement, by paying the said sum 
of money, before the purchase by complain- 
ants. And it is averred that complainants 
knew of this contract. In their answer the 
complainants deny every material allegation 
in the cross bill, and especially that they had 
any notice of the contract between Wimam 
and John Craddy. And they deny that John 
had any interest in the land. The deeu to 
defendant was executed by William Craddy 
and John Craddy, by William Craddy, his 
attorney; ' but no power of attorney was 
proved. Nor was there any proof that John 
Craddy paid the sum which, as security, it 
is alleged he agreed to pay. On the contrary 
the defendant states he paid the considera- 
tion by conveying other lands to the children 
of William Craddy. 

In the first place we think the defendant 
had notice to charge him, and this, connect- 
ed with the circumstances referred to, go to 
establish the fact that this purchase was not 
bona fide, and that the complainant is en- 
titled to the relief he prays for. Decree, &c. 
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TARLETOjSr et al. v. MAIiLORY et al. 

[10 Ben. 46.] i 

District Court, S. D. New York. July, 1878. 

Seamen's Wages— Wreck— Time of Dischaijge. 

A steamer went ashore on February 4, 1876. 
The master did not abandon hope of jietting 
the vessel off till March 10th. Up to Febru- 
ary 16th the crew remained on the shore hy the 
vessel, engaged under the master's orders in tak- 
ing the cargo out and stripping the vessel. On 
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the 16th of February the provisions gave out, 
and the crew were stut to Nassau, N. P., where 
they were retained by the master's direction till 
March 10th, when they were discharged. They 
were paid wases up till February 4th, and on 
returning to New York they filed a libel against 
the owners, claiming to recover wages up ta 
March 10th. The owners defendant, claiming 
that under section 4526 of the Revised Statutes 
of the United States, the seamen's right to wages 
ceased on the wreck of the vessel on February 
4th, and that for their subsequent services they 
would be entitled only to salvage compensation, 
to be paid out of the proceeds of the wreck. 
Held, that the seamen were hound to continue 
their services as long as there was any hope of 
saving the ship; that the master must be held 
to have the power, as a general rule, to determine 
whether there is any hope of getting the ship 
aflpat, and antil he gives it up, the owners can- 
not object to paying wages on the ground that 
there was no chance of saving her; and that the 
libellants, therefore, were entitled to recover. 

[This was a hbel for seamen's wages by 
John R. Tarleton and others against Chai-les 
Mallory and others.] 

Benedict, Taft & Benedict, for libellants. 
Owen & Gray, for defendants. 

CHOATE, District Judge. This is a libel 
in personam against the owners of the 
steamship Galveston for seamen's wages. 
The steamship went ashore on the 4th of 
February, 1876, on a coral reef on the island 
of Maryguane, on her voyage from New York 
to Port au Prince and return. The master 
did not dischai-ge the crew, but under his 
orders they remained by the steamship, liv- 
ing on the beach till the 16th of February ,. 
and during this time they were engaged un- 
der his ordei*s in taking the cargo on shore 
and protecting it, in stripping the ship and 
taking on shore whatever was taken fr^om 
the vessel. On the 16th of February they 
were sent to Nassau by direction of the mas- 
ter, and there remained till the 10th of 
Slarch, when thej were discharged. The 
reason for sending them to Nassau was that 
provisions gave out at the place of the wreck. 
Up to the 10th of March the master had not 
abandoned all hope of getting the steamship 
off, and he kept the crew at Nassau in or- 
der that, if he got her off, they might go on 
in her. The crew have been paid up to Feb- 
ruaiy 4th. The question is whether thej 
. are entitled to their wages to any later time, 
and if so to what time? Rev. St § 4526, 
I provides: "In cases where the service of 
any seaman terminates before the period 
contemplated in the agreement, by reason of 
the wreck or loss of the vessel, such sea- 
man shall be entitled to wages for the time 
of service prior to such termination, but not 
for any further period." 

It is claimed by the defendants, the own- 
ers of the steamship, that in this case the 
service was terminated by the wreck or loss 
of the vessel on the 4th of February, when 
she got agi'ound. The statute implies that 
by the wreck or loss of the vessel the agree- 
ment of the seamen is terminated. It does 
• not introduce any new rule as to when the 
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service ■will terminate, but refers to the es- 
tablished rule of the maritime law. And 
the law undoubtedly is, that upon a disaster 
befaUing a ship, as by stmnding in this case, 
the seamen are bound by their contract to 
stand by her so long as there is any hope 
of saving the ship or the cargo, and the mas- 
ter may, until such hope is abandoned, com- 
mand their services, and they are entitled to 
be paid their wages while thus held by the 
master after the stranding. And it is wages 
they are entitled to, and not a salvage com- 
pensation out of what may be saved from 
the wreck, as the defendants claim. Now, 
although this vessel was in a desperate con- 
dition after the 4th of Febi-uary, the seamen 
continued to serve in saving the cargo and 
pai-ts of the ship, and were lawfully kept in 
readiness to continue the voyage if she 
should be got afloat. The master must bo 
held to have the power, as a general rule, to 
determine whether there is any hope of get- 
ting the ship afloat, and until he gives it up 
the owners cannot object to paying the wa- 
ges on the ground that there was no chance 
of saving her. The case of The M. M. Caleb 
[Case No. 9,682], cited by defendants, is not 
in point. There the ship had actually sunk. 
It did not admit of any question that she was 
lost. That necessarily terminated the serv- 
ice of the seamen. The law of the present 
case is carefully stated in the case of The 
■WaiTior, Lush. 476. Decree for libellants, 
with costs, and reference to compute. 
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Slavery — Petition fou Freedom — Returs from 
FoREiGir CoL'N'TRir — Residence. 

1. If the owner of a slave iu the county of 
Washington carries her to a foreign country 
with intent there to reside permanently, and 
does there reside with her for more than twelve 
months and is then compelled to quit that coun- 
try, and returns to the county of Washington, 
bringing the slave with him there to reside, the 
slave, by such importation, becomes entitled to 
her freedom. 

2. But if the owner be sent to such foreign 
country as a special agent of the government of 
the United States, at a stated salary, with an un- 
certainty, depending upon contingencies, wheth- 
er he should remain there or return after accom- 
plishing the purpose of his mission, and is com- 
pelled to leave the country before he had actual- 
ly settled himself as a permanent resident there, 
then the taking the slave with him and bringing 
her back, is not on importation against the 
Maryland act of 1796, c. 67. 

[This was an action by negro Fanny Tarl- 
ton against Cartwright Tippett] 

Petition for freedom, Mr. Alexander Scott 
had been appointed by the president of the 
United States, an agent to Caraccas in South 
America. He went with an intention to re- 



1 [Reported by Hon. William Cranch, Chief 
.Tudge.J 



main permanently, if certain events should 
happen. He took the petitioner with him, 
and she remained there with him more than 
a year. The event not having occurred upon 
which his decision to reside there permanent- 
ly was to be founded, he returned to reside 
here, and brought her with him. 

Mr. Tm-ner, for petitioner, moved the court 
to instruct the juiy that "if they should be- 
lieve from the evidence that Mr. Scott, at the 
time of his leaving the District of Columbia, 
for Caraccas, meant permanently to reside 
there, with his family, and did so reside for 
upwards of twelve months, carrying with 
him and there retaining the petitioner; and 
that his leaving there was owing to compul- 
sion, and not to his will, then the petitioner 
is entitled to a verdict in her favor." 

THE COURT (MORSBLL, Ckcuit Judge, 
contri) gave the insti-uction. 

Whereupon Mr. Jones, for the defendant, 
prayed the court to instruct the jury "that if 
they find from the evidence that the said 
Scott proceeded to Caraccas in a public char- 
acter on a secret mission for the government, 
and on a stated salary; that he also had some 
ulterior and contingent views of remaining 
longer at Caraccas than was necessaiy for 
the purposes of his mission, and of engaging 
there in business; but that when he departed 
from the Distiict for Caraccas, the duration 
of his abode there and the business he should 
engage in, were undetermined and uncertain, 
and dependent upon circumstances; and that, 
at the time of his bemg compelled to leave 
Caraccas, he had not actually settled himself 
as a permanent resident there, but still re- 
mained there undecided as to the duration of 
his residence, or the footing on which he 
should establish himself, then the bringing 
the petitioner back from Caraccas to Maiy- 
land and from Maryland to this Distilct, was 
not an importation against the act of assem- 
bly." 

Which instruction THE COURT gave, as 
prayed (THRUSTON, Circuit Judge, dissent- 
ing). 
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Case No, 13,755. 

The TARQUIN. 

[2 Lowell, 358.] i 

District Court, D. Massachusetts. Dec, 1874. 

Seamen — Wages— Pishing Votage. 

1. Courts of admiralty may admit parol evi- 
dence that illiterate seamen signed a contract 
not read to them, which differed from their oral 
agreement; and may, in some cases, re-form a 
written contract by oral testimony. 

2. A usage or practice being proved to put on 
board only a part of the bait for a fishing voy- 
age to be conducted off the coast of Nova Scotia, 
the owners relying on catching suitable fish to 

1 [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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supply the deficiency, was hdd to be reasonable; 
and, where the vessel, having failed to catch 
bail^ put into port for a supply, causing a delay 
of a few days, hdd, that this would not authorize 
the seamen to refuse further duty. 

[Distinguished in Burgess v. Equitable Ins. 
Co., 126 Mass. 78.] 

3. Where the seamen refused duty before their' 
fishing voyage was ended, and obliged the mas- 
ter to come home with only part of a fare, — 
Jidd, they had forfeited their wages. 

Two seamen libelled the bark Tarquin for 
wages; alleging that in May, 1874, they en- 
gaged for a fishing voyage from Province- 
town to the Banquereau Banks, for the round 
sum of $150; that the vessel returned to 
Provincetown, in August, with a cargo of 
fish, and the libellants ^ere duly discharged, 
having performed their duty throughout the 
voyage. The fourth article of the libel pro- 
pounded that the voyage was broken up in 
July, at St. Peters, Nova Scotia, for some 
cause to the libellants unknown; and that 
the vessel from that time to the time of the 
libellants' discharge -was engaged in the coast- 
ing trade, and had earned freight. The an- 
swer admitted the contract, excepting that it 
set up an engagement for the season, and not 
for a single voyage. It then averred that 
the libeUants refused duty at St Peters; and 
that the fishing voyage was thereby broken 
up, to the great damage of the owners; and 
that the libellants -were then and there dis- 
charged, and came home in the vessel at 
nominal wages. It denied that a coasting 
voyage was undertaken; but alleged that 
some wood was taken on board at or near St. 
Peters, as ballast, to trim the vessel for her 
voyage home. The shipping articles required 
the defendants to serve for the season; but 
the libellants produced evidence, which was 
not contradicted, that they were unable to 
read, and that the articles were not read or 
explained to them, and that their bargain 
with the master was for one trip only. 
There was evidence that, when the contract 
is for a single trip, it is usually considered to 
be fully performed when the salt or the bait, 
or other necessary outfits, are all expended; 
that in this case the bait was all used up 
early in July, when less than half a full fare 
of fish had been obtained; and that the ves- 
sel having put into St. Peters for bait, the 
libellants and others of the crew refused du- 
ty, alleging that their trip was closed. The 
owner of the ship testified that, for three or 
four years last past, the fishing vessels had 
not been fully fitted out with bait before 
sailing, because better bait could be taken on 
the banks; that his vessel was fitted as usual 
for the year 1874, but, for the first time for 
several years, the bait had failed at the fish- 
ing grounds, and that his vessel and many 
others had been obliged to put into port for a 
supply. This evidence was not contradicted. 

H. M. Knowlton, for libellants. 

F. Dodge, ft^v claimant. 
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LOWELI/, District Judge. Courts of ad- 
miralty, acting upon an equitable practice, 
though not precisely like courts of equity, 
may admit oral evidence to prove that illiter- 
ate seamen have signed a contract which 
was not read to them, and which difEered 
from their parol engagement, even without 
proof that any fraud was intended to be prac- 
tised upon them. This upon two grounds: 
that the variation in favor of the ship-owner 
operates a practical fraud; and that this 
court has a right to re-form a written con- 
tract, in some cases, by oral testimony, 

Takmg it to be' proved that the seamen 
agreed for one trip or voyage only, what were 
the rights "of the parties? I find the evidence 
to be, that, if the -vessel, is full, or if every 
reasonable attempt has been made to fill her, 
it is to be considered that the ti-ip is ended. 
This is usually measured by the expenditure 
of the salt or bait or provisions for the voy- 
age. And this is the meaning of the usage 
testified to. The owners furnish these things ; 
they pay a lump sum for the trip or voyage; 
and, when the supplies are gone, it is taken 
for granted tliat the men have served out 
their time. 

But now comes in the modification that, of 
late years, all the bait has not been put on 
board for the trip in such voyages as this, 
and, when what is put on board has been 
used, can the men insist on going home? Up- 
on the evidence, I think not. The reliance 
which the owners placed on catching bait ap- 
pears, under the circumstances, to be reasona- 
ble; and, when it failed, the men were tak- 
ing a rather sharp point, not conforming to 
the spirit of the rule, when they insisted 
that, the bait being out, theh: time was up. 
In fact, the usual time had not elapsed; a 
full fare had not been caught; the men knew 
very well that the short supply of bait was 
accidental. To put into St Peters might ex- 
tend their trip a few days; and for that it is 
possible they might have claimed compensa- 
tion. What they insisted on was that they 
had made one constructive trip. Courts of 
admiralty do not encourage constructive per- 
formance of a fair contract. 

There was no cruelty, hardship, or imposi- 
tion practised on the men, nor even what in 
such a voyage can be called a deviation. The 
owners had failed to supply enough bait, and 
might perhaps be required to pay for any 
time which they lost, because it was part of 
their duty to furnish bait But they had 
acted on reasonable and probable grounds; 
and the action of the men brought the voy- 
age to a losing termination. 

Under these circumstances, I think the li- 
bellants cannot truly allege that they have 
performed their contract. And, as it does 
not appear that the owners have been benefit- 
ed by their services, they are not entitled to a 
quantum meruit. 

Libel dismissed. 
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Case Wo. 13,766. 

TAKR et al. v. FOLSOM. 

[1 Ban. & A. 24: 1 Holmes, 312; 5 O, G. 92.] i 

Circuit Court, D. Massachusetts. Jan. 1, 1874. 

Patexts — RKi-isi:E — Identity — Deposit i.\ Patent 
Office— Paixt for Snips' Bottoms. 

1. The original patent for paints for ships' 
bottoms, describes the paint as compounded of a 
vehicle, and oxide of copper finely pulverized. In 
another part of the specification, the patentees 
describe the oxide of copper to be used, as "cop- 
per ore in the form of an oxide," and say: "AVe 
prefer to employ the pyritous friable ores, which 
are easily reduced to a fine powder." In a re- 
issue of the patent, it is stated that the pyritous 
friable ores contain mineral and earthy sub- 
stances, such as various other metallic oxides, 
sulphur, etc., which, serve to divide the particles 
of oxide of copper, interposing between them 
substance^! which dissolve more slowly than thev 
do, or which do not dissolve at all. The pat- 
entees say in the reissue: "We prefer to employ 
the oxide of copper, made from pyritous friable 
ores," that is, the oxide of copper made by roast- 
ing the pyritous ores exposed to air and heat, and 
thus converting the copper, which they contain, 
into oxidt. It is proved that the oxide of cop- 
per, thus manufactured, was well known in 
the arts prior to the patent: Seld, that the reis- 
sued patent is not for an invention different 
from the one substantially described in the orig- 
inal specification. 

[Followed in Wonson v. Peterson, Case No. 
17,934.] 

2. A failure to deposit in the patent office, a 
sample of one of the ingredients of a composi- 
tion of matter, does not invalidate a patent for 
such composition, when the specification de- 
scribes all the ingredients. 

3. It is for the commissioner to decide, before 
the granting of the patent, whether the deposit 
of the ingredients of a composition has been 
made, and after the patent is gi-anted for such 
composition, it cannot be impeached on the 
ground -.hat such deposit has not been made. 

[Cited m brief in Fassett v. Ewart Manuf'g 
Co., 58 Fed. 364.] 

4. A paint for ships' bottoms, composed of 
oxide of copper, yielding in seawater a poison- 
ous solution, with a suitable vehicle or medium 
and a base of earthy or mineral matter, is not 
an equivalent to a paint composed of a combina- 
tion of oxide of coijper, an alloy of antimony, 
and copper with the same vehicle; the three ele- 
ments operating together to produce the poison- 
ous action. 

[Cited in Wonson v. Oilman, Case No. 17,- 
933.] 

5. The omission of one of the ingredients of 
a composition, before supposed to be essential, 
is a patentable subject, under certain circum- 
stances. 

6. A paint for ships' bottoms, composed of a 
combination of oxide of copper, yielding in sea- 
water a poisonous solution, with a suitable ve- 
hicle or medium, and a base of earthy or miner- 
al matter, which serves to divide the particles of 
oxide of copper, interposing between them sub- 
stances which dissolve more slowly than thev 
do, or which do not dissolve at all, is infringed by 
the use of a paint composed of the same vehicle, 
oxide of copper, and Brandon red, which is an 
oxide of iron associated with more or less of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Jabez S. Holmes, 
Esq., and here compiled and reprinted by per- 
mission. The syllabus and opinion are from 1 
Ban. & A. 24, and the statement is from 1 
Holmes, 312.] 



earthy matter, which, by its imperfect solution 
m seawater, retards the solution of the oxide of 

copper. 

[Cited in Wonson v. Oilman, Case No. 17,933.] 

[Bill in equity [by James O. Tarr and oth- 
ers against Charles E. Folsom] to restrain 
alleged infringement of reissued letters-pat- 
ent [Nos. 4,598 and 4,599] for a paint for ships' 
bottoms, granted James G. TaiT and A. H. 
Wonson, Oct. 17, 1871. The original patent 
was granted Nov. 3, 18G3 [No. 40,51o].2 

Causten Browne and Jabez S. Holmes, for 
complainants. 
T. W. Clarke, for defendant. 

SHEPLEY, Circuit Judge. This is a bill 
in equity for an alleged infringement of let- 
ters-patent gmnted to complainants on the 
third day of November, 1SG3, and reissued 
on the seventeenth day of October, 1871, in 
two divisions, for an improved paint for 
ships' bottoms, or marine paint. The an- 
swer sets up in defence that the jiatent was 
surreptitiously obtained by the complainants 
for what was the invention of one Owen 
Jones; but no evidence was introduced ta 
sustain this defence. The answer also sets 
up that the specifications in the reissue de- 
scribe substantially different inventions from 
any described and shown in the original 
patent, or in £he specification thereof, or 
in the samples filed in the patent office in 
illustration thereof. 

The original patent describes the paint as 
compounded of a vehicle consisting of tar 
and naphtha mixed together, and oxide of 
copper finely pulverized, in the described pro- 
portions. In another part of the specification 
the patentees describe the oxide of copper 
to be used as "copper ore in the form of an 
oxide." The specification also says, "we pre- 
fer to employ the pyritous friable ores, which 
are easily reduced to a fine powder." 

In division B of the reissue the patentees 
state that the pyritous friable ores contain 
minei-al and eai-thy substances, such as vari- 
ous other metallic oxides, sulphur, &e., -which, 
serve to divide the particles of oxide of cop- 
per, interposing between them substances 
wMch dissolve more slowly than they do, 
or which do not dissolve at all. They say in 
the reissue, division B: "We prefer to era- 
ploy the oxide of copper made from pj-ritous 
friable ores;" that is, the oxide of copper 
made by roasting the pyritous ores exposed 
to air and heat, and thus converting the cop- 
per which they contain into oxide. The de- 
scription in the original patent of "copper 
ore in the form of an oxide," taken in con- 
nection with "the pyritous friable ores" sub- 
sequently refen-ed to, substantially suggests, 
if it does not accurately describe, the oxide 
of copper made by roasting the pyritous fri- 
able ores described in the reissue, especially 
when we take into account the fact that ox- 



2 [From 1 Holmes, 312.] 
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itie of copper tlius manufaetured is proved* 
to liare Tjeen well known in tlie arts and 
manufactured in lai'ge quantities prior to 
1S63, and tlierefore tlie description was suffi- 
ciently intelligible to those t6 wliom it was 
addressed. It cannot, therefore, with jus- 

,tice, be said that the reissued patent is on 
its face for an iuTention different from the 
one substantially— though not in exact and 

■ precise language — described in the original 
specification. 

Evidence also is introduced tending to 
shoAV that the sample deposited in the pat- 
ent office was not such an oxide of copper 
combined with an eai-thy matter or base as 
is described in the reissued patent. As the 
specification clearly describes the composi- 
tion of matter, and all the ingredients and 
proportions, in language perfectly intelligi- 
ble to those skilled in the art, it would not 
be invalidated by the failure to deposit in the 
patent office a sample of one of the ingre- 
dients. This requirement, lilce some others, 
is made obligatoiy before tha granting of 
the patent. It is for the commissioner to 
decide, before gi-anting the letters-patent, 
whether it has been complied with. If, he 
does so decide, and grants the letters-pat- 
ent, that cannot be subsequently impeached 
by evidence tending to show a want of com- 
pliance with the law as to giving notice, or 
paying fees, or performing the other acts re- 
quired to be done before the patent is grant- 
ed, and the performance of which is to be 
proved to the satisfaction of the commission- 
er, whose decision on these questions is final 
where he has jurisdiction. 

In considering the questions of novelty and 
infringement in this ease, I shall consider 
them only with reference to their application 
to division B. In this aspect of the case it 
is not necessary to decide whether the views 
expressed in an opinion given by the learned 
judge of the district court of the Eastern dis- 
trict of New York, denying the motion for a 
preliminary injunction based upon an alleged 
infringement of division A, which opinion 
was based upon the evidence before him on 
ex parte affidavits, would justify similar con- 
clusions upon such a state of the evidence 
as is exhibited upon the final hearing in this 
case. It is apparent that the testimony in 
this record, aided by the elaborate investi- 
gation and leai'ned arguments of the counsel 
on both sides, has presented this question, so 
fai' as it relates to division A, in many new 
and different lights from those brought to 
bear upon it in the presentation of the ques- 
tion before that learned judge. But the 
infringement, if there were any in this case, 
was of the composition of matter described 
in division B. I shall confine my decision to 
that branch of the patent. Thus confining it, 
I do not think the invention described in 
that division had ever been anticipated, and 
I do think it describes a patentable inven- 
tion. Division B is for an improved paint to 
prevent the fouling of ships' bottoms by the 
23FED.CAS. — 45 



adhesion of barnacles, sea-weeds, and oth- 
er substances; a paint wJiich can be applied 
with a brush like ordinary paint, and which 
is compounded, first, of a suitable vehicle or 
medium; second,- of. the oxide of copper 
yielding a poisonous solution in water; third, 
together with such earthy and mineral mat- 
ters as separate the particles of the oxide 
and retard such solution. This composition, 
the patentees state, practically protects ships* 
bottoms as well as copper sheathing or yel- 
low metals, and at much less cost. 

Reliance is placed by the defendant prin- 
cipally upon the paint of Charles Wetter- 
stedt, as anticipating this invention. Letters- 
patent were issued by the United States, 
Aug. 5, 1851, to Charles Keenan, assignee of 
Charles "Wetterstedt, for a new and useful 
improvement in metallic alloy paints. This 
was a well-known paint in common use at 
the time complainants made their applica- 
tion, and was referred to and disclaimed 
by them In their specification, and conse- 
quently decided by the commissioner of pat- 
ents as not interfering with their application. 
We have already seen that complainants* 
paint, division B, was a combination of ox- 
ide of copper, yielding a poisonous solu- 
tion with a suitable vehicle or medium, and 
a base of earthy or mineral matter. Wetter- 
stedt describes the basis of his invention "to 
consist in the combination of regulus of an- 
timonj'^ in various proportions with copper, - 
tin, zinc, or lead." 

In enumerating the advantages of his an- 
timonial paints, he states that antimony, as 
a constituent of metallic paints, possesses the 
property of hardness and power to resist me- 
chanical abrasion from the friction of water, 
and that it imparts this property to its al- 
loys, as in case of type-metal; also that the 
regulus and its alloys are more brittle than 
other simple metals and their compounds; 
and, lastly, he claims that the <3overing of 
copper, yellow metal, or iron ships' bottoms, 
with antimony, protects them, in consequence 
of the protective effects of its galvanic ac- 
tion. "The oxide of copper is influenced by 
the antimony in a manner similar to that of 
metallic copper, and hence, when used to 
form paint with antimony or its alloys, it is 
but slightly affected, in consequence of the 
protective influence of the antimony, but is 
allowed to dissolve just sufficiently to pro- 
duce poisoning of animals, and adhering to 
the surface." 

When his paint was to be us^d or iron sur- 
faces, after painting the surfaces with two 
coats of a paint made with antimony and 
lead, he directs, in addition to those two 
coats of paint, another compound of two 
pounds of the alloy of antimony and copper 
with four pounds of oxide of copper mixed 
with five pints of the mixture of tar and 
naphtha, and three pints of pure naphtha. 
This latter paint of Wetterstedt differed from 
the composition described in division B, in 
the absence of the earthy or mineral basis. 
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which is intended in the composition of 
complainants to protect the oxide of copper 
by dissolving more slowly than that does, 
and also in the fact that, while the same or 
an equivalent vehicle is used in hoth, the 
Wetterstedt paint has in combination witb 
that vehicle, in addition to the oxide of 
copper, an alloy of antimony and copper, the 
three elements operating together to produce 
the poisonous action; while in complain- 
ants' paint there is no equivalent for the 
alloy of antimony and copper in Wetter- 
stedt's paint This omission of one of the 
ingredients before supposed to be essential 
would be, under circumstances like these, a 
patentable subject. The mixture of anti- 
mony, copper, and the oxide of copper, to 
make the protective paint of Wetterstedt, 
involved, according to the description in his 
specification, a complicated and expensive 
process; and when the paint was made, it 
required the use of another and different 
paint as an auxiliary protective agent, when 
used as a marine paint. The marine paint 
described in division B is comparatively sim- 
ple and inexpensive in preparation, and, ac- 
cording to the testimony in the ease, at least 
equally effective in its application. 

Ford's patent, which was for a process for 
purifying oil of tui-pentine and naphtha, and 
for dissolving therein India-rubber, gutta- 
percha, and like gums, and applying such so- 
lutions as a cement, varnish, paint, or water- 
proofing agent, contains a suggestion that 
such solutions may be combined with oxides 
or salts of copper to be employed as a coat- 
ing for iron ships' bottoms. He does not seem 
to have been aware that the application of 
his paint to the bottoms of iron ships would 
be worse than useless, as proved by the evi- 
dence of the experts in this case. The other 
patents set up as anticipating the complain- 
ants' invention seem to have been introduced 
principally to show the state of the art, and 
do not require any more extended notice in 
*;onnection with the question of novelty fur- 
ther than the simple statement that they 
furnish no defence on that ground. The evi- 
dence of infringement is clear. The vehi- 
cle used by defendant is substantially for 
this purpose the same as complainants'. He 
uses the same protective agent, the oxide of 
copper; and the Brandon red which he uses, 
being an oxide of iron associated with more 
or less of earthy matter, and which, by its 
imperfect solution in sea-water, retards the 
solution of the oxide of copper, is, in opera- 
tion in the combination, the equivalent of the 
mineral or earthy base in complainants' com- 
position. 

Decree for injunction on division B, and 
for an account. 

[For other cases involving this patent, see note 
to Tarr v. Webb, Case No. 13,757.] 
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Case No. 13,757. 

TARR et al. v. WEBB. 

[10 Blatchf. 96; 5 Fish. Pat. Cas. 593; 2 O. G. 
568.] 1 

Circuit Court, E. D. New Tork. July 20, 1872. 

Patents — Well- Known Substances — Monopoly 

— W.'vxT of Novelty — Paint for 

Ships' Bottoms. 

1. The claim of the reissued letters patent. 
No. 4,598, division A, granted October 17, 1871, 
to James G. Tarr and Augustus H. Wonson, for 
an "improvement in paint for ships' bottoms," 
the original patent having been granted to them 
November 3, 1863, and reissued August 6, 1867, 
and again reissued in two divisions, October 17, 
1871, namely: "A paint, consisting of oxide of 
copper, with a suitable vehicle or medium, sub- 
stantially as described," read in the light of 
the specification attached, seeks to secure any 
mixture capable of being applied as a paint, in 
which oxide of copper is an ingredient, and, so 
understood, is invalid. 

2. The poisonous effect of oxide of copper was 
known, and the protection of surfaces by apply- 
ing compounds to them was known. 

3. A monoijply of the use of a well-known 
substance, in a particular but well-known form, 
cannot be secured. 

4. The .subject matter of the patent, even if 
patentable, was not new, 

5. In the reissue, under section 53 of the act 
of July 8, 1870 (16 Stat. 205), of a chemical 
patent, it is necessary to its validity, that the 
subject matter of it should be found described 
in the original patent. 

[Cited in Giant-Powder Co. Vj California 
Powder Works, Case No. 5,379.] 

[This was a bill in equity by James G. Tarr 
and Augustus H. Wonson against H. P. 
Webb.] 

Motion for provisional injunction, to re- 
strain the infringement of reissued letters 
patent No. 4,598, division A, granted Octo- 
ber 17, 1871, to James G. Tarr and Augustus 
H. Wonson, for an "improvement in paints 
for ships' bottoms," the original patent hav- 
ing been granted to them November 3, 1863 
[No. 40,515], and reissued August 6, 1867, 
and again reissued, in two divisions, Octo- 
ber 17, 1871 [Nos. 4,598 and 4,599]. The spec- 
ification said: "The object of our inven- 
tion is to prevent the fouling of the bottoms 
of ships by the adhesion of barnacles, sea- 
weeds and other substances; and this we 
effect by means of our improved paint or 
composition, which is applied to 'the hull of 
the vessel, with a brush, in the ordinary 
manner." It then describod the mode of 
making the paint, the ingredients, and their 
quantities. The ingredients were StockQolm 
tar, benzine or naphtha, and pulverized, dry 
oxide of copper. It said: "We prefer to 
employ the oxide of copper made from the 
pyritous, friable ores, because, besides being 
easily reduced to fine powder, these contain 
mineral and earthy substances, such as \a- 
rious other metallic oxides, sulphur, &c., 
which serve to divide the particles of oxide 



1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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of copper, interspersing between tliem sub- 
stances ■wlaicli dissolve more slowly tlian 
they do. or which do not dissolve at all. It 
being desirable, for the sake of economy, 
^that the solution should be less rapid than 
{ would take place with a pure oxide of cop- 
per, and yet sufficient to give the necessarj'' 
protection to the bottom. « * * All that is 
desired is, that there should be a proper 
base, such as these earthy or mineral mat- 
ters furnish, to retard the solution of oxide 
of copper, and give durability to the paint. 
Such a base, however, although desirable, in 
our judgment, and, as such, claimed as an 
element in the composition of paint which 
we have patented in another reissue taken 
at the same time with this one, is not indis- 
I)ensable; and, therefore, in this present 
specification, we do not intend to limit our- 
selves to its use, for a good paint may be 
made by the use of oxide of copper alone, 
with the vehicle herein described, the oxide 
of copper, which yields a poisonous solution 
in water, furnishing the necessaiy protection 
" against animal and vegetable growth. « * * 
The proportions of tar and benzine above 
described are specified simply as, in our 
judgment, the most suitable, and they may 
be greatly varied according to the kind and 
quality of the tar employed, as they are de- 
signed merely for a vehicle or medium. In 
place of the naphtha or benzine, any, known 
diluent may be employed- The result of 
mixing should be the production of a vehi- 
cle of about tlie consistency of linseed oil," 
The claim was this: "A paint, consisting of 
oxide of copper, with a suitable vehicle or 
medium, substantially as described." 

Miles B. Andrus, for plaintiffs. 
Wliitney & Betts, for defendant. 

BENEDICT, District Judge. The claim of 
the patent, read in the light of the specifica- 
tion attached, seeks to secure to the pat- 
entees any mixture capable of being applied 
as a paint, in which oxide of copper is au 
ingredient. The patent is not for a process, 
but for a compound which the patentees 
claim as their own discovery. In this com- 
pound, two elements, and no others, are de- 
scribed as essential. There must be oxide 
of copper in the compound, and there must 
be a vehicle which will permit it to be ap- 
plied to surfaces, after the manner of ap- 
plying paints. It is not pretended that any 
new property of oxide of copper is devel- 
oped, or brought into action, by this manner 
of using it, nor does the compound itself pro- 
duce any effect not before known. All the 
benefit derived from the use of the com- 
pound arises from the poisonous effect of 
oxide of copper— an effect long well known. 
So understood, the patent is invalid. It dis- 
closes no discovery to be rewarded. Oxide 
of copper, and its poisonous effects, have 



long been known. Compounds capable of 
being applied to sux'faces, in order to protect 
the same, are in universal use; and there 
was nothing new in the idea that oxide of 
copper could in this way be applied to sur- 
faces. 

The efforts' of the patentees have been, to 
secure the sole right to use oxide of copper 
in any form which renders it capable of be- 
ing applied to surfaces after the manner of 
applying paint. A monopoly of the use of 
a well known substance, ia a particular but 
well known form, cannot be thus secured. 
Strychnine will poison dogs, and some one 
may yet discover that it can also be used to 
poison the worms of the sea; but that will 
not entitle the discoverer to an exclusive 
property in all mixtures which contain 
sti-ychnine, and are capable of being spread 
on surfaces. 

Furthermore, it appears, that, in 1849, pri- 
or to the plaintiffs' patent. Dr. TJre gave, in 
his Dictionary, a description of a metallic 
pigment, to be made with pure oxide of cop- 
per, which description woxild enable any one 
skilled in the art to make a compound sim- 
ilai", in all respects, to, and having the same 
qualities as, the compound described in this 
patent. This being so, the subject matter 
of this reissue, if it be patentable, cannot be 
secured to the plaintiffs, because it is not 
new. 

A further objection taken to this reissue is, 
that the subject matter of it is not to be 
found in the original patent. To this one 
answer made is, that, under the patent act 
of 1870, it is not necessaiy, in the case of 'a 
chemical invention, that the subject matter 
of the reissue should be found described in 
the original patent; that it is siifflcient if 
proof be made that the subject matter of 
the reissue was, in fact, part of the original 
invention; and that the grant of the reissue 
is decisive that proof was furnished. My 
opinion upon other bi-anches of the case hav- 
ing been expressed, I deem it unnecessary 
to notice this objection to the patent in ques- 
tion, further than to say, that I -am of the 
opinion that no such effect can be given to 
the act of 1870 as the plaintiffs claim, but 
that, in the ease of a chemical patent reis- 
sued, it is necessary to its validity, that the 
subject matter be found described in the 
original patent. 

The motion for an injunction is denied. 

PFor other eases involving this patent, see 
Wonson v. Gilman, Case No. 17,933; Tarr v. 
Polsom, Id, 13,756; Wonson v. Peterson, Id. 
17,934.] 
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Case ]Sro. 13,759. 

Es parte TATEM. 

[1 Hughes, 588.] i 

District Court, E. D. Virginia. Jan. 16, 1877- 

CouuTS — Federate Jukisdiction- — Navy Yard — 
Contiguous Waters — Habeas Corpus. 

1. The courts of the United States have, by 
section 711 of the Revised Statutes of the Unit- 
ed States, jurisdiction exclusive of the state 
courts of crimes committed in the Gosport Navy 
Yard in Virginia. 

2. By navy yard is meant not merely the land 
on which the government does work connected 
with ships of the navy, but the waters contig- 
uous necessary to float vessels of the navy while 
at the navy yard. 

3. An arrest by the state authorities of a per- 
son accused of a crime committed in one of the 
places mentioned in section 711 is a violation of 
a law of the United States in contemplation of 
section 753; that is to say, is a violation of sec- 
tion 711, and a United States court may issue 
the writ of habeas corpus for a person so ar- 
rested by state authorities, and in jail under 
such arrest. 

On habeas corpus. 

The prisoner was represented by TTilliani 
H. C. Ellis. 

David J. Godwin, commonwealth's attor- 
ney, appeared in behalf of the Portsmouth 
authorities. 



HUGHES, District Judge. A prosecution 
is pending in this court by the United States 
against John W. Tatem, charged with shoot- 
ing and killing one Michael Joyce on board 
tlie United States steamer Canandaigua, on 
the night of January 1, 1877. The sliip was 
lying at the wharf of the United States, in 
the navy yard of the United States at Gos- 
port, which is situated near the city of Ports- 
mouth, in the county of Norfolk. By an act 
of assembly of January 25, 1800, and deeds 
made in pursuance thereof, and by subse- 
quent acts and deeds (see Acts 1846-i7, c. 12, 
pp. 14, 15, and Acts 1833, e. 33, p. 25), the 
commonwealth of Virginia ceded to the Unit- 
ed States the territoiy and all the jurisdic- 
tion which the commonwealth possessed, 
over the public lands known by the name of 
Gosport, and certain lands immediately op- 
posite, for the purpose of a navy yard. By 
navy yard is meant not merely the land on 
which tlie government does work connected 
with ships of the navy, but the waters con- 
tiguous necessary to float the vessels of the 
navy while at the navy yard. The land ced- 
ed lies on both sides of the water at Gosport. 
By section 5431 of the Eevised Statutes of 
the United States it is enacted that every per- 
son who unlawfully and wilfully, but with- 
out malice, shoots and kills another within 
any fort, arsenal, dockyard, magazine or 
place or country under the exclusive juris- 
diction of the United States, shall be guilty 
of manslaughter and punished by fine and 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



imprisonment (as prescribed by section 5343). 
Section 711 of the Revised Statutes enacts 
that the jurisdiction vested in the courts of 
the United States over crimes and offences 
cognizable under the laws of the United 
States shall be exclusive of that of the courts 
of the several states. 

The death of the deceased occurred on the 
premises of tlie United States, where he was 
taken immediately after the shooting. Com- 
plaint of the killing was promptly made be- 
fore United States Commissioner BaiTy, and 
after an examination of witnesses, the accused 
was allowed to give bail in the sum of $1,- 
000 for his appeai*ance at the next gi-and 
jury term of this court. Subsequently to his 
release, upon recognizance, he was an-ested 
upon a charge of murder under a warrant of 
the mayor of Portsmouth, and committed to 
the jail of Portsmouth upon a mittimus 
whicli contained an indorsement authorizing 
the prisoner's discharge, upon giving bail in 
the sum of Sl.OOO. And it appears in evi- 
dence that this commitment by the mayor of 
Portsmouth was for the same act of killing 
and shooting the deceased, Michael Joyce, on 
board tlie ship Canandaigua, lying at the 
wharf of the Gosport Navy Yard, for which 
he is under prosecution by the United States. 
The pxisoner being therefore under two pi-os- 
ecutions for the same act, filed his petition 
before me on the 13th instant, reciting the 
facts and praying for a writ of habeas cor- 
pus requiring the jailer of Portsmouth to 
produce his body before this court to-day; 
and the prisoner is now here in custody of 
the sergeant of Portsmouth. 

The act complained of having been com- 
mitted within a place, all jurisdiction within 
-nhich has been ceded by Virginia; and the 
United States courts having exclusive juris- 
diction of the offence committed therein, any 
prosecution for the same act in a state court 
is in violation of section 711 of the Revised 
'statutes, giving the United States courts ju- 
risdiction exclusive of the state courts. And 
section 753 of these Revised Statutes author- 
izes the issuing of the writ of habeas coi-pus 
by the United States court in any case of a 
violation of the constitution, or a law, or a 
treaty of th<> United States, where the pris- 
oner is in jail, under whatever autlioritj'. 

Nothing could be more scandalous or bar- 
barous than a contest between two courts 
for the jurisdiction of a criminal prosecution 
involving the character, liberty, and property 
of an accused person. Any court of proper 
sentiments so far from seeking to secure 
such jurisdiction would rather avoid it if 
that could legally be done. In the present 
ease there can be no doubt that the jurisdic- 
tion is in the United States. It is tliere by 
express cession from the commonwealth of 
Virginia; it is exclusively there by the stat- 
utes and constitution of tlie United States. 
In addition to these considerations, the cog- 
nizance of this particular offence had al- 
ready been taken, and a prosecution institut- 
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ed by the United States before the state 
iiuthorities had taken possession of the pris- 
oner; and, therefore, I do not perceive how 
this court could abrogate its powers and du- 
ties in this case. If this eoui-t had concur- 
rent jurisdiction with the state axithorities, I 
should at once send this case to those au- 
thorities for prosecution. The courts of the 
United States prefer to take that coui*se in 
all cases of concun'ent jurisdiction. Not long 
ago the circuit court for this district tried an 
indictment for murder on board a ship lying 
in or near Hampton Roads. There was a 
verdict of guilty. But some doubt arose, 
whether the vessel was lying within the body 
of a county— that is to say, within the fauces 
terrse of one of the counties contiguous to 
the Roads. On this point there was no evi- 
dence. On account of this doubt the United 
States court refused to enter judgment or 
Ijronounce sentence upon the prisoners, who 
had been thus committed. So here, if there 
were any room for doubt that the act com- 
plained of had been committed within the 
limits of the jurisdiction ceded by Virginia 
to the United States, and in which the juris- 
diction of the courts of the United States is 
made by an express law exclusive, I would 
remand the prisoner with alacrity to the au- 
thorities of Virginia. The facts concerning 
the jurisdiction, however, being positive, all 
doubt is removed, and I am concluded in my 
action. See U. S. v. Cornell [Case No. 14,- 
S67]; U. S. V. Ames [Id. 14,441], and cases 
cited therein. 

I should have preferred that this writ had 
been asked of a superior court of the state; 
but as the petition has been presented hero. 
I have entertained it as a matter of duty. The 
prisoner must be discharged. 



Case IflTo. 18,760. 

TATHAM et al. v. LE ROT et al. 

[2 Blatchf. 474.] i 

Circuit Court, S. D. New Tork. Nov., 18d2. 

Patents — Identitt — Produci.vg Different Ef- 
fect — "What is — iNFmsGEMEsr— Meascke of 
Damages — Machine for Making Lead Pipe. 

1. The history of improvements in machinery 
for making lead pipe by pressure, given. 

2. The rules of law for determining the ques- 
tion of identity between two machines, stated. 

3. Effect of a mere change in form or propor- 
tions, or of the mere substitution of one mechan- 
ical equivalent for anotlier. 

[Cited in Norton v. Jensen, 49 Fed. 866.] 

4. Tests for determining what is a substantial 
■change in a machine. 

[Cited in Worswick Manuf'g Co. v. City of 
Kansas, 38 Fed. 248; Kane v. Huggins 
Craclter & Candy Co., 44 Fed. 292.] 

5. Where the plaintiff was the first to apply 
a hollow ram sliifing upon a core in a cylinder to 
the making of lead pipe by pressure; (a cylinder 
sliding upon a rod not being new in machinery,) 

1 [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 
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and, in his patent, claimed as his invention the 
constructing of the ram hollow, so as to slide 
upon the core, and the combination of the same 
with the 'core: Held, that the mere use of a 
hollow ram in combination with a core, in a 
machine for mailing lead pipe by pressure, 
would not be an infringement of the patent, but 
that there must be a use of such combination, iu 
sucli a machine, in substantially the same way 
in which the plaintiff had applied it. 

6. Where the change from a patented machine 
produces an effect, in the operation of the ma- 
chine, different in kind, such difference in ef- 
fect is evidence of a substantial change, al- 
though, without connecting the new effect with 
the change, the change might be only formal 
and unsubstantial. 

7. But such new effect, in order to give ma- 
teriality to an apparently formal change, must 
not consist in merely doing more work in a given 
time or in merely requiring less power. These 
results, if found, must follow from the different 
effect in kind. 

8. The rule of damages for the infringement 
of a patent, stated. 

9. Interest, by way of damages, may be given 
by the jury, in an action for the infringement 
of a patent. 

This was an action on the case, tried be- 
fore NELSON, Circuit Justice, for t:be in- 
fringement of letters patent granted to the 
plaintiffs [Benjamin Tatham, Jr., and George 
N. Tatham] October 11th, 1841, for an "im- 
provement In the machinery for making 
pipes or tubes of lead, tin, and other metallic 
substances." [See Case No. 13,762 and 
note] 2. The defendants [Thomas O. Le Roy. 
and David . Smith] had used, in the manu- 
facture of lead pipe, machinery constructed 
in accordance with the specification of let- 
ters patent granted to Samuel G. Cornell, 
August 21st, 1847, for an "improvement in 
lead pipe machinery." The material de- 
fence was non-infringement. The following 
extracts from the specification of Cornell's 
patent are suflBLcient to show the construc- 
tion and operation of the machinery used 
by the defendants: 

' "My machine is applicable to the manu- 
facture of pipes and tubes of lead, and such 
other metals and their alloys as are capable 
of being squeezed or forced, by means of 
great pressure, from a cjdinder or receiver, 
through or between apertures, dies, cores 
or mandrels, .when in a solid or semi-fluid 
state, and is mainly referable, in its general 
construction and purposes, to the machine 
patented by Thomas Burr in Great Britain, 
and described in the first volume of the first 
series of the London Journal of Arts and 
Sciences. * * * In my machine, I use 
the hydraulic press, the lead cylinder or re- 
ceiver, the columns or pillars connecting the 
hydraulic press with the lead cylinder, the 
movable ram for pressing the piston upon 
the lead in the cylinder or receiver, the dies 
and cores to give the pipes the required form 
and calibre and dimensions, and such other 
parts of the old machines as may be neces- 
sary, substantially similar to the machine 



2 [See note at end of case.] 
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of the said Thomas Burr, now in common 
use. * * * In the machines heretofore 
used, the die is placed in tlie lead cylinder— 
at the top thereof when the power is ap- 
plied at the bottom, and at the bottom there- 
of when the power is applied at the top^— 
and the core which forms the inner surface 
of the pipe and determines its calibre, is 
either attached to the piston, advancing be- 
fore it through the lead, according to the 
method of Thomas Burr, or attached to a 
long stationary core-holder, passing through 
the platform of the press, through the piston 
or ram, and through the centre of the lead 
cylinder to its discharging end, and the core 
being attached to the upper end thereof, and 
passing through the centre of the die, adjust- 
ed and secured so as to remain stationary 
in its proper position; and the pipe is form- 
ed by pressing the whole mass of the lead 
upwards by means of the piston, forcing it 
through the aperture between the die and 
the core. This long core-holder Is secured 
to the platform of the press and lead receiv- 
er, so as to remain stationary the one to the 
other, and the piston slides over it. This is 
the method of George N. and Benjamin Ta- 
tham, as described In their patent granted 
October 11th, 1841. In these methods, the 
core and core-holder, or other apparatus 
used for like purposes, are liable to be bro- 
ken, or twisted, or bent, or otherwise dis- 
placed by the upward or the lateral pressure 
caused by the piston pressing against the 
metal, which may be of unequal density, or 
from any other cause, so that the pipes will 
be imperfect, and often useless, and the ma- 
chinery often injured or broken. To obviate 
these difficulties, a bridge, cross-bar or 
guide-piece has been placed in the upper 
part of the lead cylinder, near the die, close- 
ly fitting the core-holder which passes 
through it, and firmly secured to the interi- 
or of the cylinder by means of arms extend- 
ing from the bridge to the inner surface of 
the cylinder, and there secured. This ap- 
paratus is to support the short or stationary 
core, or to guide the long core, and prevent 
its being displaced, or the core from being 
broken or bent. But it will be seen that in 
this method the mass of the lead in the cyl- 
inder, on being pressed upwards through 
the same, is divided by the arms into as 
many parts as there are arms, and, after 
passing the arms, is united and pressed to- 
gether so as to adhere in its passage through 
the die. It is obvious, however, that the ad- 
hesion of these divisions will be more or 
less imperfect, and that the pipe formed in 
this way will be liable to burst under any 
considerable pressure. In aU these methods, 
the great pressure required to lift the whole 
mass of the lead contained in the cylinder 
and force it through the die will, besides dis- 
placing or breaking the cores or the man- 
drels, often burst the lead cylinder and de- 
stroy the machine. 
"The object attained by my improvement 



is, the forming of pipe in all cases at the 
point of contact of the piston and the lead, 
where the pressure is applied, without mov- 
ing forward the whole mass of lead in the 
cylinder. This is the leading feature of my 
invention, and the various apparatus and the 
different arrangements and combinations 
thereof, hereinafter described, are all sub- 
sidiary to the accomplishment of this object, 
being the different methods by which it is 
accomplished. In my machine, instead of 
fixing the die in the upper or lower end 
of the lead cylindei*, and there forming the 
pipe, in the manner above mentioned, I usu- 
ally place and secure the die in the end of 
the piston which is to enter the lead cylin- 
der and press against the lead. * » >» 
Around the die proper packing is placed, to 
make it fit the lower orifice of the lead cyl- 
inder into which it is to pass. The piston 
is hollow, with an opening or openings 

* * * near the bottom, to permit the 
passage of the formed pipe downward 
through it, and thence out at one of the 
openings. In a right line with the centre 
of the piston, I place a long movable core- 
holder, extending from the top of the piston 
upward * * * through the middle of 
the lead cylinder, and beyond to the top of 
the fi'ame. « * * This core-holder is of 
sufficient size and strength to sustain any 
pressure required, without being broken or 
bent, or otherwise displaced, and is connect- 
ed with the ram by means of * * * 
cross-heads, * * « one of which is se- 
cured to the piston, and the other to the 
movable core-holder by * * * keys, 

* * * and the cross-heads are connected 
together and kept in their proper relative 
position by * * * connecting rods, * * * 
which 'are secured to the cross-heads by 

* * * nuts, * * * the die-holder or 
piston and the core-holder being thus rela- 
tively stationary the one to the other. The 
upper cross-head moves in, and is guided by 
a strong cast-iron frame * « * secured 
to the lead cylinder by bolts, or otherwise. 
The frame extends above the lead cylinder 
to which it is secured. * * ** In the top 
of the frame is placed an iron collar or 
bush, * * * through which the mova- 
ble core-holder passes, and is adjusted and 
kept in its place by means of * * * set 
screws. * * * The upper cross-head, in 
the working of the machine, slides up and 
down in the frame, by means of which ar- 
rangement the movable core-holder is al- 
ways kept in its proper position, that is, in 
right line with the centre of the piston. 
To the lower end of the movable core-hold- 
er I attach and properly secure the short 
core which is to form the interior surface 
of the pipe and determine its calibre, 

* * * which is not required to be more 
than an inch or an inch and a half long in 
the working machine. The nuts * * * 
at the lower ends of the connecting rods 

* * * may be turned off to permit the 
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cross-heads to be moved further apart, thus 
separating the piston from the core-holder, 
to allow the die and core to he replaced or 
changed at pleasure. This heing done, the 
core at the end of the core-holder may be 
inserted in the centre of the die * * * 
and properly adjusted. The nuts are then 
screwed on, bringing the operating parts of 
the machine into their proper relative posi- 
tion, and there firmly securing them. 

"The machine is thus made ready for oper- 
ation. The piston, by means ' of the hy- 
draulic ram, being moved up to the lower 
orifice of the lead cylinder, * * * the 
machine is charged with the metal in the or- 
dinary way, and, when the metal is suflBl- 
eiently set and cooled, the power is applied 
to the ram in the usual manner, causing it 
to press the piston upwards against the 
metal, which immediately flows downwards 
from the point where the pressure is applied, 
through the die and over the core, thus form- 
ing the pipe. The pipe, as it is formed, 
passes downward through the hollow pis- 
ton, and out at the aperture, and is reeled in 
the ordinary way. "When the metal in the 
cylinder is thus pressed out, the ram de- 
scends to the proper point, the cylinder is 
re-charged, and the process repeated in the 
usual manner. In my method, much less 
power is required than in the methods here- 
tofore employed, as the pipe is formed at 
the head of the piston, by the pressure up- 
on the lower portion of the metal, instead 
of being formed at the top of the cylinder, 
by forcing the whole mass of the lead up- 
ward through the die there placed. By rea- 
son of this greatly diminished pressure, and 
the peculiar construction and arrangement 
of the parts in my machine, neither the core 
nor core-holder is liable to be broken or 
bent, or otherwise injured or displaced; nor 
is the cylinder liable to burst by the lateral 
pressure. There being no division of the 
metal in the cylinder into parts by the bridge 
or guide before mentioned, as used in Han- 
son's plan, the pipe Is much stronger and 
every way more perfect. 

"Another great advantage of my method 
is the facility with which the dies and cores 
may be changed; it being only necessary for 
that purpose to drop the piston a little be- 
low the lead cylinder, and loosen the nuts 
at the lower ends of the connecting rods, 
thereby separating the die and the core, 
which are readily renewed, and different 
ones substituted, and the nuts again screwed 
up and the parts adjusted as before. By 
placing the die in the movable coi*e-holder 
or mandrel, as it may in this case be called, 
and fixing the short core to the piston, and 
adjusting the parts as before, the pipe will 
be formed in the movable mandrel, which 
may be made hollow for that purpose, in- 
stead of being formed in the piston, and will 
in that ease pass upwards through the hol- 
low mandrel, and out at the top. * * * 
But the machinery employed, and the prin- 
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ciples upon which I form the pipe will be 
substantially the same in both methods, and 
the advantages over the old method equally 
important * * * 

"What I claim as my invention, and desire 
to secure by letters patent, is placing the 
die for forming the exterior surface of the 
pipe in the piston or the hollow mandrel, 
as the case may be, substantially as describ- 
ed, instead of placing it in the head of the 
lead cylinder, as has been heretofore done; 
so that, as the piston is forced into the 
cylinder, or the cylinder forced over the 
piston, the.pipe will be formed at the point 
of pressure, without moving the mass of 
lead relatively to the cylinder; and, in com- 
bination therewith, I claim the cores for 
forming the interior surface of the pipe— the 
die and core being adjusted and held in 
their proper relative positions by any of the 
known methods." 

Charles O'Conor, Francis B. Cutting, and 
George C. Goddard, for plaintiffs. 

Daniel Lord, William Curtis Noyes, Charles 
M. Keller, and Edwin W. Stoughton, for de- 
fendants. 

NELSON, Circuit Justice (charging jury). 
The first machine for making lead pipe by 
pressure was the Biu'r machine, which was 
constructed in 1820. In that machine, the 
core which formed the bore of the pipe was 
fastened into the face of the ram, and extend- 
ed through the cylinder and into the di§. 
Burr was the first person to whom it occurred 
tliat lead pipe could be made out of set or 
hard lead, by means of pressure. This ma- 
chine was his contrivance to carry that idea 
into practical effect. It virtually failed, espe- 
cially so in respect to the manufacture of pipe 
of the usual or ordinary size. It seems, from 
the testimony, to have been successful so far 
as respected the manufacture of pipe of two 
inches or two inches ana a half in diameter, 
and above that size; but, for the ordinary size 
—under two inches— it was a failure, and it 
went out of use. What constituted the real 
difficulty in the way of the successful opera- 
tion of the Burr machine is a matter of con- 
.troversy, as you have seen during the coiu'se 
of this trial. 

In 1837, an improvement was made upon 
this machine of Burr by the Hansons, which 
went into successful operation. This machine 
was patented by them in England on the 21st 
of August, 1837. The improvement consisted 
in making a bridge at the bottom or near the 
bottom of the cylinder, ■ for the purpose of 
holding a short core, and was founded upon 
the development of a new and beautiful idea. 
They had discovered, for the first time, that 
lead, like steel or iron, was susceptible of be- 
ing welded together after separation when 
solid; and they were thus enabled to con- 
strict a bridge at the bottom or near the bot- 
tom of the cylinder, in which they could insert 
a short core, where it could be kept firm and 
steady. The lead had to be forced through 
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the apertures in this bridge, which separated 
the mass when in a solid state; but it became 
i-e-uuited and welded together by means of 
pi-Gssiire in the chamber beneath the bridge, 
and in the formation of the pipe as it was 
forced out of the die. The improvement was 
successful, and enabled the Hansons to malce 
good merchantable pipe, and to make it cheap- 
er and better than by any previous mode of 
manufacturing it, so that it superseded all 
prior methods of making lead pipe. The cor- 
rectness of this idea, that lead could be sepa- 
rated when hard, and re-united by pressure, 
like the re-union of welded iron or steel, has 
been fully established on a trial in this eom-t, 
in which the Hanson machine was involved. 
The truth of this idea was denied by the most 
eminent chemists in New York upon that trial, 
and, as a consequence of their disbelief of the 
fact that this property belonged to the metal, 
they testified that the pipe was made, in the 
Hiinson machine, while in a fluid state, be- 
cause the welding of the lead in a set state 
was a physical impossibility. They stated 
that they had never known this property as 
belonging to lead. But the fact was proved, 
by actual experiment on the trial, to their en- 
th:e satisfaction, and they afterwards came 
into court and admitted they were mistaken. 

Now, although this machine thus construct- 
ed manufactured merchantable pipe, and su- 
perseded all modes of manufacture known at 
that time, yet it was subject to an imperfection 
which embarrassed the manufacturer. The 
re-union of the lead, after its separation in 
passing through the bridge, was not at all 
times complete throughout the length of the 
pipe made from a given charge; and hence, 
when the pipe was subjected to a considera- 
ble pressure of water, a flaw would sometimes 
appear. This, I beUeve, was the only defect 
ever imputed to the article manufactured by 
the Hanson machine. 

The next improvement upon the Burr ma- 
chine was the plaintiffs', in ISil— the one in 
question in this suit. They bored the solid 
ram of Burr, and, instead of fastening the 
core on the face of the ram, extended it 
through the ram, and fixed it firmly to the 
cross-head of the frame— the core extending, 
also, through the cylinder into the die. The 
bore of the ram is fitted to the core or core- 
holder, either by adapting the aperture to it, 
or by packing, so that, when the machine is 
put in operation, the ram slides upon the core. 
The core, in the first place, is fastened to the 
cross-head, which is firm and immovable, dif- 
fering in this respect from the Burr machine, 
in which the core was movable with the ram, 
being fastened upon its face. The core in the 
plaintifE's machine is also steadied by the 
aperture in the hollow ram, or by packing. 
The advantage in this over the arrangement 
of Burr, is in steadying the core or core-hold- 
er, and in preserving its eentraiity in refer- 
ence to the die. This machine appears to have 
been entirely successful in the manufacture 
of lead pipe of any dimension. 
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I will now call your attention to what is 
claimed as new in the plaintiffs' patent. Aft- 
er the description of the construction of the 
machine, which is minutely given, the paten- 
tees wind up by claiming, first, "the long core 
or core-holder, formed and held stationaiy 
with relation to the dies, as described;" and, 
secondly, "the constructing of the piston B 
hollow, in the manner described, and the com- 
bination of the same with the long core or 
core-holder upon which the piston slides." 
The third claim relates to the reversed ar- 
rangement of the maehineiy in the working 
machine, which it is not important to describe. 

The first and third claims are not in contro- 
versy, and may be left out of the case. The 
dispute between the parties is confined to the 
second claim. It is insisted by the plaintiffs 
that the peculiar arrangement covered by that 
claim gets rid of the defect in the Burr ma- 
chine, of the unsteadiness of the core in the 
manufactm-ing of pipe of the ordinary size, 
and also gets rid of the defect in the Hanson 
machine, because it dispenses with the bridge; 
and that this arrangement has been infringed 
by the defendants. The arrangement enables 
the plaintiffs to use a strong core or core-hold- 
er, and to fls it firmly at the cross-head, and, by 
the aperture in the ram and the packing, to 
preserve its eentraiity in relation to the die; by 
reason of which they have succeeded in mak- 
ing perfect pipe. This is, in substance, the 
new arrangement of the plaintiffs, and these 
are the advantages which they claim to have 
derived from the change, and from the im- 
provement upon the previous machines. 

Let me now call your attention to the con- 
struction of the defendants' machine. This, 
also, is claimed to be an improvement on the 
Burr machine. It was constructed some five 
or six years after the plaintiffs' improvement. 
It is arranged by boring the solid ram of Burr, 
and placing the die in the face of it, at the 
same time closing the bottom of Biu'r's cylin- 
der, and fixing the core firmly at the bottom, 
where Burr's die was placed. The core ex- 
tends through the cylinder and into the die 
thus fixed in the face of the ram. In the op- 
eration of the machine, the core passes through 
the die and into the hollow ram nearly the 
length of it, the pipe, of course, passing 
through the same aperture above. 

It will be necessary for you to examine the 
arrangement and construction of these two 
machines, in the particulars that I have men- 
tioned, with great care and attention, because 
the determination of the case will hinge main- 
ly, if not exclusively, upon the judgment you 
shall form in respect to them and their opera- 
tion. In other words, the case depends upon 
the opinion you shall form of the substantial 
identity or want of identity between the two, 
as it respects the arrangement of the hollow 
piston and the core or core-holder found in 
them, and the operation and effect of the 
same in the manufacture of pipe. If, in look- 
ing at the aiTangement and combination of 
the two, you arrive at the conclusion that they 
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^re substantially the same, tlien tlie use of 
the defendants' is an infringement of the 
plaintiffis'. If, on the contx-ary, you arrive at 
the conclusion that they are not suhstantiallj'- 
the same, then the defendants will be entitled 
to your verdict. 

These questions of identity between two op- 
posing machines are frequently exceedingly 
difBcult, and often the most difficult questions 
involved in these patent cases. The question 
is ultimately one of fact, and the jury must 
examine it with a consciousness that they are 
to be responsible for its determination. 

There are some principles of law bearing 
upon these questions which may shed some 
light upon your examination of them, and 
which it is proper should be stated. A 
<;hange in form from the construction of an 
■existing machine, is not a substantial change 
in the eye of the patent law; nor is a change 
in proportions. These changes require no 
great ingenuity, at all events they do not 
call for the exercise of the inventive facul- 
ties. They are simply the work of a me- 
chanic of ordinary skill, and, therefore, are 
entitled to no particular consideratidn when 
we are inquiring into the question of identity 
between the construction of two machines. 
So, also, the substitution of a mechanical 
-equivalent, as it is termed, in the construc- 
tion of a machine, is not a sutistantial 
change. There are many devices in con- 
struction that can be made by a skilful me- 
■chanie, differing very much from each other 
in appearance, but which, in the eye of the 
patent law, are regarded as identical. For 
instance, an inventor, in the construction of 
his machine, desires a given power, in order 
to give practical operation and efCect to his 
-discovery. One mechanic may furnish the 
power by means of a lever, another by means 
-of a screw — two very different instruments 
—yet, so far as the use of the instruments 
Jind so far as their purpose to furnish the 
power is concerned, they are regarded simply 
-as mechanical equivalents, and the use of 
one in one machine does not distinguish that 
machine, from a machine in which the other 
is found. So, too, a given power may be ob- 
tained by a spring or by a weight, or by a 
pulley— apparently very different devices. 
Yet, as they ai-e used for the same purpose, 
and to accomplish the same end in machin- 
•ery, they are regarded as substantially iden- 
tical. It is also proper to state, in this con- 
nection, that a patentee is not confined to the 
precise arrangement, in the construction of 
his machine, which he has described in his, 
patent. This is obvious from the principles 
already stated. Formal changes are notning 
-mere mechanical changes are nothing— all 
these may be made outside of the description 
to be found in the patent; and yet the machine, 
■after it has been thus changed in its construc- 
tion, is still the machine of the patentee, be 
■cause it contains his invention, the fruits of 
his mind, and embodies the discovery which 
lie has brought into existence and put into 



practical operation. A familiar illustration 
of the principle that I am endeavoring to 
develop, and one bearing directly upon the 
issue between the parties here, will be found 
in the instance of the large core-holder or 
core described in the plaintiffs' patent It is 
said, that the description in the patent is 
confined to a large core or core-holder. But, 
admitting this to be so, the change to a 
small one, if a small one can be used suc- 
cessfully, is but a change in proportions, as 
the larger includes the smaller one. Any per- 
son that could make a large one could make 
a sruall one, and could pack it to fit the 
aperture in the ram just as well as the large 
one, without anything more than the ap- 
plication of a little common sense, and or- 
dinaiy skill in the working of the machine. 

In addition to these instances which I have 
given you, in which the patentee is not tied 
down to the precise description given in his 
patent, there is another suggestion I wish to 
make, in connection with this branch of the 
case, and it is one that commends itself to 
the common sense of the jury. Any ma- 
chine which has been eonstnicted as an im- 
provement upon a previous one, or as an 
entirely new manufacture, may be very con- 
siderably changed in its mechanical ari-ange- 
ment and construction, the description of it 
may be very much departed from in the 
construction, and yet it may accomplish the 
object and purpose for wliich it was design- 
ed. It may not be as perfect, in producing 
the result intended, but still it may, though 
changed and varied very much, do its work 
satisfactorily. It is proper also to remark, 
that any change or alteration which is sug- 
gested to the skilful operator from the work- 
ing of the machine, and in the course of its 
operation— any useful change that may be 
the result of the practical working of the 
machine— is clearly a change that belongs, 
not to the operator, but to the original inventor 
of the improvement. Upon this branch of the 
case, and in this line of observation, I wish to 
guard you from falling into any error, be- 
cause I am desirous that. you shall compre- 
hend accurately and clearly the principles of 
law that properly enter into the examination 
and decision of this difficult and somewhat 
metaphysical question. I, therefore, wish 
to prevent your being misled into extending 
these principles beyond the fair limit and 
scope that belong to them. What I mean to 
say is this— that, in order to ascertain and 
determine whether the change in the arrange- 
ment and construction of an existing ma- 
chine is to be considered as a substantial 
change or not, you must ascertain and de- 
termine whether the change is the result of 
mechanical skill, worked out by mechanical 
devices— of a knowledge that belongs to that 
department of labor— or whether the change 
is the result of mind, of genius, of invention, in 
which you discover something more than 
mere mechanical skill and ingenuity. A 
change in the arrangement and construction 
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is not substantial, unless you find embodied 
in it, over and beyond the skill of tbe me- 
clianic, that inventive element of the mind 
which is to be found in every machine or im- 
provement that is the- proper subject of a 
patent. If you find that, then the change 
is a substantial one, that entitles the party 
to a patent. Then it is a change that has 
added something to the useful knowledge 
of mankind and to the business interests of 
the country. 

It will be seen, from these observations, 
that a difference in the mechanical aiTange- 
ment and construction of the two machines 
is not necessarily a test by which to deter- 
mine that the two are not Identical. They 
may be, apparently, very different externally, 
and still embrace the same substantial iden- 
tity in principle or mode of operation. So, 
on the other hand, the converse of the propo- 
sition is equally true. The two may, ap- 
parently, be very similar externally, and still, 
in principle and mode of operation, be very 
different. I do not know any better moae 
of examining a question of this kind, than 
to inquire whether the meclianical arrange- 
ment and construction of the two embrace 
the same set of ideas, the same leading 
features or ideas, which, in practical opera- 
tion, produce the useful result. In other 
words, whether the arrangement and com- 
bination of the parts of maehineiT found in 
each are substantially the same, and operate 
in substantially the same way in producing 
the result. Hence, the real question in this 
ease, as it respects the identity of the two 
machines, looks simply to their mechanical 
arrangement and constmction, as to whether 
or not the defendants' incorporates, in its 
structure and operation, the spirit and sub- 
stance of the plaintiffs' improvement— that 
is, uses the arrangement and mechanism of 
the plaintiffs* to perform the same functions 
or produce the same effect in the same way, 
or substantially the same way. 

I will read to you two passages upon this 
bi'anch of the case, which embody very fully 
and clearly the views that I desire to impress 
upon you, and wliich, being in the words of 
another, (Chief Justice Tindal, of the com- 
mon pleas,) may, perhaps, take hold of your 
minds more strongly, from the variety of 
the illustration, than anything that I have 
said or could say. In Walton v. Potter, 
Webst. Pat. Cas. 590, Curt. Pat § 255, note 
1, Chief Justice Tindal remarked: "Now, 
there can be no doubt whatever, that al- 
though one man has obtained a patent for 
a given object, there are many modes still 
open for other men of ingenuity to obtain 
a patent for the same object; there may be 
many roads leading to one place; and, if a 
man has, by dint of his own genius and dis- 
covery, after a patent has been obtained, 
been able to give the public, without refer- 
ence to the former one, or borrowing from 
the former one, a new and superior mode of 
arriving at the same end, there can be no 



objection to his taking out a patent for that 
purpose. But he has no right whatever to- 
take, if I may so" say, a leaf out of his neigh- 
bor's book, for he must be contented to rest 
upon his own skill and labor for the discov- 
ery, and he must not avail himself of that 
Tvhich had before been granted exclusively 
to another; and, therefore, the question 
again comes around to this— whether you are 
are of opinion that the subject-matter of this 
second patent is perfectly distinct from the 
former, or whether it is virtually bottomed 
upon the former, varying only in circumstan- 
ces which are not material to the principle 
and substance of the invention." I read an- 
other passage from the same case. Webst. 
Pat. Cas. 586, Curt. Pat § 202, note 1: 
"Where a party has obtained a patent for 
a new invention, or a discovery he has made 
by his own ingenuity, it is not in the power 
of any other person, simply by varying in 
form or in immaterial circumstances, the na- 
ture or subject-matter of that discovei-y, to 
obtain either a patent for it himself, or to 
use it without the leave of the patentee, be- 
cause tfiat would be, in effect and in sub- 
stance, an invasion of the right; and, there- 
fore, what you have to look at upon the 
present occasion, is not simply whether, in 
form or in circumstances, that may be more 
or less immaterial, that which has been done 
by the defendants varies fi'om the specifica- 
tion of the plaintiff's patent, but to see wheth- 
er, in reality, in substance and in effect, the 
defendants have availed themselves of the 
plaintiff's invention in order to make that 
fabric, or to make that aiticle which they 
have sold in the way of their trade; whether, 
in order to make that, they have availed 
themselves of the invention of the plaintiff." 
There is one other observation that I de- 
sire to make, and that is a practical one, 
which bears more directly upon the real 
point in issue between these parties than 
pei-haps any of the general observations to 
which I have called your attention. You 
have seen that, after all, the case comes 
down to this naked question, as it respects 
this branch of it, and that is, whether or not 
the defendants' machine embraces, within its 
arrangement, the combination of the hollow 
ram and core or core-holder, patented to the 
plaintiffs. I am bound to say that I do not 
think the question is simply whether or not 
the defendants use the hollow ram in com- 
bination with the core; because I think that 
the combination of the hollow ram and the 
core or core-holder alone and in the abstract, 
is not the invention or improvement of the 
plaintiffs. Cylinders, sliding upon rods, had 
previously existed in mechanical construc- 
tions and in practical use, which is all that 
is found in the combination of the hollow 
ram and the core or core-holder upon which 
the hollow ram slides. That alone, and in 
the abstract, is not the invention of the 
plaintiffs, and, although the hollow ram and 
the core in combination may be found in 



[23 Fed. Cas. page 715J 



(Case No. 13,760) TATHAM- 



the defendants' machine, that alone will not 
constitute an infringement. The question, 
in my judgment, is this. It has heen con- 
ceded throughout, that the plaintiffs wore 
the first persons who applied this ' peculiar 
combination to the purpose of inaliing lead 
pipe by pressure. They were the first to con- 
ceive of the adaptation of this peculiar com- 
bination (which of itself was not new) to the 
purpose of producing this useful and prac- 
tical result; and it is in this idea that the 
novelty of their improvement consists. The 
point in the ease is, whether or not the de- 
fendants have applied this combination sub- 
stantially in the same way for the same 
purpose. If they have, then they have ap- 
propriated the improvement which belongs 
exclusively to the plaintiffs, and the use of 
their machine is an infringement of the 
plaintiffs' patent. To this point you must 
turn your attention, and upon this, in my 
judgment, the question on this branch of the 
case must turn. Have the defendants ap- 
plied this combination of the hollow ram and 
the core substantially in the same way that 
the plaintiffs have applied it, for the purpose 
of making lead pipe by pressure? If they 
have, they are guilty of infringing; if they 
liave not, then they are not guilt3\ 

The remarks which I have made to you 
thus far apply simply to the question of the 
jjientity of the mechanical arrangement and 
construction of the two opposing machines. 
There is another question involved in the 
case, which bears upon this, and to which it 
is necessary to call your attention. The de- 
fendants contend that, admitting there is an 
apparent substantial identity in the arrange- 
ment and construction of the two machines, 
and in their principle of operation, yet, in 
point of fact, the practical operation and 
effect of the two upon the mass ^of lead, in 
forming the pipe, are essentially different, 
and that such effect in the defendants' is 
highly beneficial in the operation of the ma- 
chine. In other words, that because the de- 
fendants' forms the pipe at the point of pres- 
sure, at the face of the ram, the operation 
and effect of the power thus used upon the 
mass of lead are new. In this view of the 
ease, and in respect to this branch of it, the 
law looks more to the result of the mechan- 
ical arrangement than to the arrangement 
itself. The new and different effect in the 
operation of the machine reflects back upon 
the mechanical arrangement and construc- 
tion, and characterizes the change, and may au- 
thorize an inference of a substantial change, 
which the arrangement, disconnected from the 
new and different effect, would not Without 
connecting the new effect with the change, the 
change might be only formal and unsubstan- 
tial. The ease of the improvement in the 
mould-board of the cast-iron plough referred 
to by some of the learned counsel, illustrates 
tliis principle. It was there held, that *a 
change in the shape of the mould-board, 
though apparently formal and one of pro- 



portion, and of itself amounting to nothing, 
became a substantial change by producing 
a new and different effect, in its operation, 
from that which was produced in the previ- 
ous plough.. It must be borne in mind, how- 
ever, that the new effect, which is to give 
such materiality and importance to the ap- 
parently formal change, must not be looked 
for in the simple production of a larger quan- 
tity of pipe in a given time, or in the re- 
duced amount of power required to operate 
the machine. All this may depend upon oth- 
er considerations, as upon superior mechan- 
ical skill in the construction and. arrange- 
ment of the machinery. But the new eaect 
to which I am now calling your attention 
must be different in land. The operation 
and effect upon the lead in the defendants' 
n\achine must be new and different from the 
operation and effect upon the lead in the 
plaintiffs'. And the capability of the de- 
fendants' machine to make a greater quanti- 
ty of pipe in a given time, or to use a re- 
duced amount of power, must be the result 
of the new and different operation and effect 
of the arrangement upon the mass of lead. 
This principle, which has been brought into 
the defense in this case, is, in the aspect in. 
which it is presented, a very important one. 
I am desirous, therefore, that you should 
thoroughly comprehend it, and also the quali- 
fications which belong to it, and which should 
be kept in mind in applying it 

It is well known that new machines which 
have 'been devised for the purpose of carry- 
ing into practical effect an improvement or 
invention, oftentimes exhibit when first con- 
structed, and until tested by practical use, 
great imperfections in their results. It re- 
quires time and experience, and the observa- 
tion derived from the practical working of 
the machine, to perfect it Hence, the mere 
fact that a machine constructed and ar- 
ranged, apparently or externally, like a pre- 
vious one, produces a result more beneficial, 
is not always a safe test to determine that 
the two are substantially different The re- 
sult may be one derived from experience in 
the use of the previous machine. The new 
result, in the present case, must be a result 
derived from a different mechanical opera- 
tion and effect upon the mass of lead in the 
cylinder, and not from the same operation 
and effect This is a question of fact and 
you will readily, from the time that has been 
consumed upon this branch of the case, call 
to mind the evidence bearing upon it— first, 
the examination of the experts on both sides, 
as regards the difference in the operation and 
effect of the two machines upon the mass of 
lead, in producing the pipe— also, the various 
experiments, many of them exhibited in your 
presence, others made elsewhere a^d de- 
tailed by the experts, tending, on the one 
side, to make out tnis new and different ef- 
fect upon the mass of lead, in manufacturing 
pipe, and, on the other side, to discredit and 
disprove it The question is thus raised, up- 
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on this evidence, for your determination. 
You must decide on which side the weight 
of the evidence lies. If it is in favor of the 
view taken by the defendants, that there is 
a. new and different operation and effect up- 
on the mass of lead in the cylinder, on ac- 
count of the arrangement In the defendants' 
machine, then, I think, as a matter of law, 
that such new operation and effect give char- 
acter to the mechanical arrangement and af- 
ford evidence of a substantial change. If, 
on the other hand, you think that the weight 
of the evidence is with the plaintiffs, and 
that there is no material or essential differ- 
ence in the effect and operation of the two 
machines upon the mass, then you will be 
obliged to go back to the first question pre- 
sented to you— whether or not there is, in the 
defendants' machine, a substantial change 
in the mechanical arrangement and construc- 
tion, and in the operation of the same, from 
the combination, arrangement and operation 
of the plaintiffs' machine. 

One word upon the question of damages. 
As there has been no serious question made 
on the subject, I shall simply call your at- 
tention to the principle that must govern. 
It seems that the defendants have made 
711,551 pounds of pipe in their machine with- 
in the time for which the plaintiffs claim 
they have been guilty of infringing. The 
price of lead pipe, during that time, was six 
cents per pound, except for a small quantity, 
which was sold at five cents and three quar- 
tei-s per pound. The price of pig lead was 
itbout four cents and a half per pound, dur- 
ing the same period. That would make a 
difference of one cent and a half per pound. 
But, out of this, the cost of manufacturing 
the pipe must be taken. What that is, is 
open to a good deal of observation. One wit- 
ness states that the plaintiffs could have 
made it, in very large quantities, for one- 
■eighth of a cent per pound. The rule in 
these cases is to give the actual damage or 
loss incurred by reason of the infringement, 
and that is the profits which the plaintiffs 
would have made if they had not been em- 
barrassed by the interference of the defend- 
ants' machine. Because, the law presumes 
that the plaintiffs would have had the pat- 
tronage which was diverted by the defend- 
ants. The profits which the plaintiffs have 
lost in consequence of the infringement, af- 
ford, therefore, a criterion by which to de- 
termine the amount of damages they have 
sustained. 

The infringement claimed on the part of 
the plaintiffs took place between September, 
1847, and April, 3848. It is claimed that 
tiiey are entitled to the damages which they 
have actually sustained, together with inter- 
est upon the same from that time down to 
the present. My own view of this question 
is, that the jury, in estimating the damages, 
may take into account the interest, if they 
choose, and give it by way of damages. 
They may take into account in estimating j 



the damages, the fact that the party has 
been deprived of them from the time the in- 
fringement took place down to the present 
time. 

NOTE. The specification of the plaintiffs* 
patent was as follows: 

•'The schedule referred to in these letters pat- 
ent, and making part of the same: Be it known 
that we, George X Tatham and Benjamin Ta- 
tham, Junr., both of the city of Philadelphia, 
and state of Pennsylvania, have invented certain 
new and useful improvements in machinery or 
apparatus for making and manufacturing pipes 
and tubes of lead, tin and other metallic substan- 
ces, and their alloys. And we do hereby declare 
that the following is a full, clear and exact de- 
scription of the construction and operation of the 
same, reference being had to the accompanying 
drawings, making part of this specification: 
Our invention of these certain improvements ap- 
plies principally to the 'machinery or apparatus 
for making or manufacturing pipes and tubes 
from lead, or a mixture or compound of lead 
witli other metals, as tin, or zinc, or any other 
compound or alloy of soft metals capable of be- 
ing squeezed or forced, by means of great pres- 
sure, from out of a cylinder or receiver, through 
or between apertures, dies and cores, when in a 
solid state,' described and set forth in the speci- 
fication of a patent granted to Thomas Burr, of 
Great Britain, and also described in the first 
volume of the first series of the London Journal 
of Arts and Sciences, as therein will appear; 
and our said invention is applicable in part also 
to other machinery for manufacturing leaden 
and other metallic pipes, which will be hereinaft- 
er referred to. In the plan described by Thomas 
Burr, the core (for the formation of the inner 
diameter or cahbre of the pipe) is attached to 
the end of the piston, and, advancing before it 
through the cylinder, became bent and twisted 
out of centre with the dies, thus preventing or 
destroying the uniformity of thickness or the 
centrality of the bore of the pipes. This defect 
resulted from the difference of expansion and 
contraction, and from the extreme pressure re- 
quired to drive out the soUd metal, and from 
several other causes, the effect of which was to 
render that plan ineffective and ineligible. 
These defects it is the object of our improve- 
ments to remedy. Our said improvements may 
be fully understood by referring to the accom- 
panying drawings, and to the explanations there- 
of contained in this specification. We use a 
powerful hydraulic press, w^hich is partially rep- 
resented at figure 1. In this figure a a, is the 
cap or top of the press; b b, the base or frame 
of the bottom thereof, inclosing the great cylin- 
der and the ram, which are not here exhibited. 
COCO, are the upright wrought iron pillars 
of the press. The pipes, the safety-valve and 
other parts of the hydraulic press are not here 
represented. This engine is so well known, and 
may be constructed in such variety of forms, as 
to render a description of it unnecessary, and 
the figure in the annexed drawings is intended 
only to exhibit the relative arrangements of the 
other parts of the apparatus. We use a strong 
iron cylinder, constructed in a manner substan- 
tially resembling that described by Thomas 
Burr, and intended for precisely the same pur- 
poses. The die is secured at the upper end of 
the cylinder between a circular plate and the 
top of the cylinder, in an aperture or recess fit- 
ted to receive it. The top of the cylinder is at- 
tached by means of screws or bolts, or other- 
wise, thereto, so as to he easily removed and re- 
placed. The cylinder, with its several appurte- 
nances, is to he firmly bolted or secured to the 
top of the hydraulic press. It is represented in 
pei-spective at A, in figure 1, and in section at 
A- A, in figure 2, k k, figure 2, is a section of 
the die, which is a polished steel ring. m. m. 
is the circular plate with a large aperture 
through it for the passage of the metal towards 
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the die, n. n, is the top of the cylinder. X X, 
figure 2. is a section of a part of the top of the 
Jiydraulic press, which part has an aperture (i i) 
in the form of an inverted cone, to allow access 
to tlio cylinder, for the purpose of charging it 
through the dies or other apertures, and for the 

Sassage of the pipes or tubes. The aperture is 
idden at figure 1. The piston, B B, (operating 
within the cylinder,) is bored accurately through- 
out its length, so as to receive and fit a long 
core-holder, upon which it is to move or slide 
easily up and down, being at the same time fur- 
nished with proper packing. The hollow piston 
is exhibited in its place, in perspective, at B, fig- 
ure 1; and in section, at B B, figure 2. Its 
parts are shown detached at a and b, in figure 
5, and a section of the face at C. Its packing 
(around the long core-holder) consists of tight 
rings occupying the places indicated at figure 2 
by the letters x x; but it may be packed in 
other ways in common use, and well known to 
machinists. The face C should be made of cast- 
steel. It is secured to the body of the piston by 
means of bolts or screws. The piston is secured 
in its place, upon the table or platform of the 
hydraulic press, in any convenient manner. We 
employ a cast iron fixture, open in front to re- 
ceive the piston-head, grasping the same, and, 
being firmly bolted to the table, is strong enough 
to bear the high degree of force often required 
to extract the piston from- the cylinder, after it 
has been driven home. This instrument is rep- 
resented in its place upon the table at 0, in fig- 
ure 1, and in plan at figure 3, y, and in trans- 
verse section at z. "We employ a long core-hold- 
er, which is a strong round rod of iron or steel, 
accurately turned and polished, so as to move or 
slide easily and truly throusrh the hollow piston, 
fitting the same exactly. One end of this long 
core-holder is to be securely attached (by a pin 
or otherwise) to strong iron frame-work, below 
the table or platform of the press. The core- 
holder is to be sufficiently long to pass upwards 
through the table or platform, through the pis- 
ton, and through the middle of the cylinder, to 
ite discharging end, where it is to hold (in the 
centre of the die) a core or mandrel, attached, 
screwed or bolted into its end: or is itself to be 
tapered, if necessary, to the size reouired for the 
interior diameter or calibre of the pipes or tubes. 
The long core-holder is exhibited in its place at 
D, figure 1, and in section at D, figure 2. and 
detached at D, figure 4, where several different 
plans for its constrnqtion next the core are ex- 
liibited. The iron framework securing the end 
of the long core-holder is to be made witli sev- 
eral arms, each to be firmly attached to one of 
the wrought-iron pillars of the hydraulic press. 
This frame is represented in perspective, in its 
place, at E E, in figure 1, and in plan, at figure 
{?, where the relative positions of lie pillars that 
support the table or platform of the press are 
exhibited at e, h, g. The lower part of the 
framework must be placed at such a distance 
.ibove the hydraulic ram-head as not to interfere 
with the rising of the same, when tlie press is in 
action. This distance should be of the length 
of the piston at the least. The table or platform 
of the press is to be supported by strong iron pil- 
lars, two, three or four in number, standing be- 
tween tlie arms of the framework fixture last 
described. The table is seen at F F, figure 1, 
It is to slide upon the wrought-iron pillars of the 
press, which thus serve as guides to it. The pil- 
lars supporting the table are represented at G G 
G, in figure 1. They are to stand upon the ram- 
head, which is a solid iron fixture uijon the top 
of the ram itself, and is seen at H, in figure 1. 
The ram-head is to contain an aperture large 
enough to permit the end of the long core-holder 
to descend into the hollow of the ram, when oc- 
casion may require the removal of the piston, or 
a change in any of the different instruments. 
The operation of the machinery is, in most re- 
spects, the same as that described by Thomas 
Burr, to whose specification we here particularly 
refer. The several parts being adjusted in their 



places, as at figure 1, the piston being lowered,, 
the cylinder is filled with melted metal, through 
the aperture between the die and the core; or, 
if preferred, through an aperture made for the- 
purpose in the cylinder, which is to be stopped 
Avith a screw-plug or otherwise. The space occu- 
pied by the metal in the cylinder is Irepresented 
in the sectional drawings by a tint of red color. 
Upon the metal in the cylinder becoming 'set' or 
solid, the press is to be set in action, and, as the 
ram of the press rises upwards, carrying with it 
the pillars, and the table or platform upon them, 
the piston (sliding upon the stationary long core- 
holder) is driven into the cylinder, and the metal 
therein is forced upwards between the core and 
the die, and issues above the top of the press in 
the shape of a pipe or tube. Lead perfectly 
cold, and even harder metal, may be driven by 
this machinery, and formed into pipes or tubes. 

"We do not intend to limit or confine ourselves 
to the precise plan here above described of for- 
cing ihe piston upwards into the cylinder, and of » 
causing the pipe to issue above the press, since 
the same results will be produced when the ac- 
tion of the machinery is reversed, by securing 
the piston to the under part of the top of the 
hydraulic press, and bolting the cylinder upon 
the table or platform; thereby causing the cyl- 
inder to advance upon the stationary piston, and 
forcing the pipe downwards through an aper- 
ture in the table made to admit its passage. In 
this reversed mode of operation, it would be nec- 
essary to construct upright shafts or pillars, 
standing noon and secured to the table, and 
made to slide through boxes fitted in the top of 
the press. These uprights are to be connected 
above the top of the press, by a strong cross- 
beam, to the centre of which the end of the long 
core-holder is to be attached. The core-holder 
should slide through a box in the top of the 
press, and also through the stationary hollow 
pLston, and, reaching to the bottom of tiie cylin- 
der, it must there hold a core or mandrel in the 
centre of the die, as before described. When the 
press is set in mStion, the core-holder will rise 
with the upright framework and the cylinder, 
fixedly preserving its relative position with the 
die at the bottom of the cylinder. Figure 7 is 
a representation (partly in section) of this re- 
versed mode of operation. A, is the cylinder re- 
versed, having the die now at the bottom. B, 
is the hollow piston, secured to the top of the 
press. O C. are the upright pillars of the frame- 
work. D D, is the cross-beam thereof. E, is 
the long core-holder depending from the cross- 
beam. In this latter form or manner of ar- 
rangement we intend to apply the foregoing im- 
provements to the apparatus for manufacturing 
pipes or tubes from lead or other metallic sub- 
stances, invented by Charles and John Hanson, 
of Great Britain, for which letters patent of the 
United States were granted to the present in- 
ventor, Benjamin Tatham, Junr., and to Henry 
B. Tatham, of the city of Philadelphia, under 
assignment from the said Charles and John Han- 
son, before patent issued, and recorded prepara- 
tory thereto, which letters patent are dated the 
twenty-ninth day of March, eighteen hundred 
and forty-one. We do not claim as our inven- 
tion any part of tiie cylinder, nor of the dies, 
nor of the arrangement thereof in the cylinder, 
nor the manner of adapting these to the hydrau- 
lic press, nor the mode of operation generally, all 
of which have been substantially described in 
the specifications of the patents of Thomas Burr, 
and of Benjamin and Henry B. Tatham, as- 
signees of Charles and John Hanson, heretofore 
referred to. But what we do claim as constitut- 
ing our invention, and desire to secure by letters 
patent, are: First. The long core, or core-hold- 
er, formed and held stationary with relation to 
ihe dies as described. Secondly. We claim the 
constructing of the piston B, hollow, in the man- 
ner described; and the combination of the same 
with the long core, or core-holder, upon which 
the piston slides. Thirdly. We claim, as a mod- 
ification of our invention, the arrangement and 
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combination of the several parts above mention- 
ed as exhibited in what has been termed 'The 
Reversed Arrangement,' shown at figure 7, in 
the accompanying drawings." 
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Patents — Alien Patentee — Combinations — In- 
fringement — Who are Infringers — 
New and Usefcl Resdlt. 

1. Under section 15 of the act of 1836 [o Stat. 
123], it is not essential that an alien patentee 
or his assignee should take active means for the 
purpose of putting the patented invention in 
the market, and forcing a sale, within 18 months 
after the date of the patent, but only that he 
should be ready at all times to sell at a fair 
price, when a reasonable offer is made. 

2. It is a question for the jury to determine 
whether the invention was so put and continued 
on sale. 

3. If a combination is new, and produces a 
new and useful result, it is the proper subject of 
a patent. 

4. Though a mere combination of machinery 
in the abstract may not be new, yet if used and 
applied in connection with the practical develop- 
ment of a newly-discovered principle, producing 
a new and useful result, the subject is patent- 
able. 

5. Under section 15 of the act of 18.36, pro- 
viding, in the case of a patent granted to an 
alien patentee, that it should be a good defense 
that such patentee had omitted to put and con- 
tinue his invention on sale, upon reasonable 
terms, within 18 months after the patent was 
granted, it is not essential that such patentee 
should take active means for the purpose of put- 
ting his invention in market, and forcing a sale; 
but it is a sufficient compliance witii the law 
that he should at all times be ready to sell at a 
fair price, when a reasonable offer is made. 

6. Where A. and B. agreed with C. to pur- 
chase of the latter all of a certain article (lead 
pipe) which he should make, A. and B. agree- 
ing to furnish the lead, and pay G. a given price 
for manufacturing, and 0. used in such manu- 
facture a machine patented to plaintiff's as- 
signor, IieM, in an action for infringement aga'nst 
A., B. and O., that if A. and B. had no connec- 
tion with the manufacture, except to furnish 
the lead and pay a given price, they were not 
liable for infringement. 

7. But if the agreement was only colorable, 
and entered into for the purpose of securing the 
profits of the business, without assuming the re- 
sponsibility for the use of the invention, then 
they would be liable. Aiding and assisting a 
person in carrying on such a business and in 
operating the machinery, will implicate the par- 
ties so engaged. 

8. It is a question for the jury to determine 
whether an alien patentee has put and continued 
on sale the invention patented to him within 18 
months from the date of the patent. 

9. The question of identity between two op- 
posing machines is ultimately one of fact to be 
determined by the jury. 

10. The discovery of a new principle is not 
patentable, but it must be embodied and brought 
into operation by machinery so as to produce a 
new and useful result. 

[Cited in Law's Pat. Dig. 128, 183, 244, 371, 
456, 489, 581, and 592, to the points as stated 
above. Nowhere reported; opinion not now ac- 
cessible.] 

[See Case No. 13,762, and note. 
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Patents — What Constitutes Infringement — 
Lead-Pipe Macuine. 

[1. Even if an alleged infringing machine is not, 
in its arrangement, substantially different from 
that of the patent, yet there is no infringement 
if its action upon the material operated on is es- 
sentially different, and the result is new; other- 
wise if there are merely formal changes, with- 
out any new mode of action or the accomplish- 
ment of a new result.] 

[2. The Tatham patent. No. 1,980, for a lead- 
pipe machine, analyzed and construed in a 
charge to a jury.] 

[This was a bill in equity by George N. 
Tatham, Benjamin Tatham, Jr., and Henry 
B. Tatham against Thomas Le Roy, Robert 
Lowber, and David Smith, for a provisional 
injunction to restrain the infringement of 
letters patent No. 1,980, granted to Benjamin 
Tatham, Jr., and H. B. Tatham, as assignees 
of John and Charles Hanson (who had pro- 
cured an English patent), and reissued to all 
the complainants March 14, 1846, for im- 
provements in the machines for making or 
manufacturing lead pipes and tubes. The 
court held that the acts of congress (5 Stat 
193, and Id. 123) regulating foreign patents 
did not apply to American patentees. Case 
No. 13,764. 

[Before the cause was again before the 
court, Lowber, one of the defendants, was 
stricken out as a party. 

[A suit at law was then begun to recover 
damages for the infringement. There were 
two trials. At the first the verdict rendered 
by the jury was in favor of the plaintiffs 
(case unreported). This the court set aside, 
and awarded a new trial, upon which the 
case is now before the court.] 

Cutting, Staples & Goddard, for plaintiffs. 
Stoughton, Noyes &, Harrington, for de- 
fendants. 

This is an action for infringement of a 
patent granted to the plaintiffs, October 11, 
1841, for improvements in lead-pipe machin- 
ery. The defendants are using a machine 
under the patent granted to Samuel G. Cor- 
nell, August 21, 1847. The plaintiffs alleged 
that Cornell's improvements, for which the 
patent was granted to him, consist of trans- 
positions of the parts of their machine, and 
were not substantially different from those 
described in their patent. The defendants 
contend that their machine is not only sub- 
stantially different from that of the plain- 
tiffs, but possesses very great advantages 
over all lead-pipe machines heretofore known. 
It appeared in evidence that the defendants, 
by employing one-half of the pressure nec- 
essary to work the other machines', could 
make three times the quantity of lead pipe 
that could be made by any other method. 
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The trial occupied the court and jury five 
^ays, and Judge NELSON, in charging the 
jury, after giving a very clear and succinct 
history of the former methods of manufac- 
turing lead pipe, and of the various improve- 
ments that had been made in the machinery 
used for that purpose, charged, that l>oth the 
patent granted to the plaintiffs and that 
granted to Mr, Cornell Tvere for improve- 
ments upon the machine invented t>y Thom- 
as Burr in 1820; tliat, in Burr's machine the 
die was placed in the end of the lead cylin- 
der, opposite to that at which the piston 
entered; and the core being fastened in the 
end of the piston, and advancing before it 
through the lead in the cylinder, was bent 
and 'twisted out of its central position in re- 
lation to the die, by reason of the great 
pressure required to force the whole mass 
of lead through the cylinder and out through 
the die; that this difficulty was found to be 
so great in practice, that the use of that ar- 
rangement had been abandoned; that the .ob- 
ject of the plaintiffs' improvement was to 
remedy this defect, and they attempted to do 
so by using a long coreholder of sufficient 
size and strength to withstand the unequal 
pressure and friction, into the end of which 
was fastened a short core of the size re- 
quired to form the inner diameter of the 
pipe. This coreholder is fastened to a strong 
framework below the platform on which the 
piston rests, extending through the platform, 
through the center of the piston, which is 
bored accurately throughout for that pur- 
pose, and through the center of the lead 
cylinder to its discharging end; and the short 
core is there inserted in the center of the 
die. This coreholder is always held station- 
ary with relation to the die, so that, when 
the piston advances, it slides over the core- 
holder, forces the whole mass of lead for- 
ward in the cylinder and out at the die, in 
the same manner as In Burr's machine. The 
coreholder being of large size, firmly secured 
to the framework, and supported by the pis- 
ton which slides over it, would not be bent 
or twisted out of its proper position; and 
thus it was thought the defects of Burr's 
machine were overcome. 

This was the plaintiffs' invention; and it 
was necessary for the jury to consider wheth- 
er the invention of Mr. Cornell, which the 
defendants used, was substantially the same, 
■ or a different iroprovement.. That Mr. Cor- 
nell had the same object in view in his im- 
provements that the plaintiffs had, viz., to 
overcome the difficulties of Burr's machine. 
To do this, he takes the long, slender core of 
Burr, and fixes it firmly in the bottom of the 
lead cylinder, and then places the die in the 
end of the piston, which is made hollow for 
the pui-pose of permitting the pipe to escape 
through It; so that, as the piston is forced 
into the cylinder, or the cylinder is forced 
over the piston, the pipe is formed at the 
point of pressure where the piston comes in 



contact with the lead, and passes out through 
the hollow piston. jMr. Cornell claims that 
there are very material advantages in his im- 
provement. In the first place, it is alleged 
that the core is fixed in the bottom of the 
lead cylinder, and extending upward through 
it to the die; so that, when the lead in the 
cylinder becomes set, or solid, it forms a sup- 
port for the core up to the very point where 
the pipe is formed during the whole opera- 
tion. In the next place, as the pipe is form- 
ed at the point of pressure, without moving 
forward the whole mass of lead in the cylin- 
der, — as must be done in all other machines, 
—Mr. Cornell alleges that a very great 
amount of friction is avoided, and that the 
action of the machinery upon the lead, in the 
operation of making pipe, is entirely differ- 
ent from any other method. The defendants, 
therefore, insist: (1) That these arrange- 
ments of machinery are new, and substan- 
tially different from the plaintiffs' machine. 
(2) That even if these arrangements of ma- 
chinery are not, in themselves, substantially 
different from those of the plaintiffs, yet, as 
the result, the action upon the lead is essen- 
tially different. This, if so, makes the im- 
provement novel and patentable. That, if 
the jury believed that the changes made in 
the machine by Mr. Cornell were slight and 
formal, such as are contained in, or readily 
suggested by, the plaintiffs' specification and 
drawings, and that no new result in the ac- 
tion of the machinery upon the lead is pro- 
duced, they were to find a verdict for the 
plaintiffs. But, if they believed that the ar- 
rangements of Mr. Cornell were substantial- 
ly different from those of the plaintiffs, or 
that, by means of different arrangements, 
though not in themselves wholly unlilie the 
plaintiffs', a new and useful result in the 
mode of . operation, of the machine is pro- 
duced, which was not known to the plain- 
tiffs, and not found in any other machine, 
then Mr. Cornell was entitled to his patent; 
and the defendants, in using his machine, 
had not infringed the plaintiffs' patent 

His honor then illustrated, by a variety of 
adjudged cases, what was necessary to con- 
stitute novelty in machinery according to the 
rules of law, and instructed the jury to ap- 
ply those principles of law to the question of 
fact in the present case, and find their ver- 
dict accordingly. His honor adverted to the 
very gi'eat importance of the case, as well on 
account of the large interests of the parties 
which depended upon their "verdict, as of the 
interesting character of the points In contro- 
versy. 

After two hours absence, the jury returned 
to the bar, and found a verdict in favor of 
the defendants. 

[NOTE. The verdict rendered above was set 
aside by the court, and a new trial granted (case 
unreported). Upon the new trial (May. 1849) 
there was a verdict for plaintiff for $11,394 
damages (case unreported). Judgment on this 
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verdict was reversed in error by the supreme 
court, and a new trial ordered. 14 How. (55 U. 
S.) loG. Case No. 13,760 would seem to be the 
new trial were it not that it appears to have 
been tried in Kovember, 1S52, while the'- case 
in the supreme court was heard at the December 
term, 1852; and further in the hearing in the 
chancery ease, in 22 How. (63 U. S.) 132, it is 
stated that by stipulation the action at law was 
not to be tried again. For an action by the 
same plaintiffs against other defendants in Mas- 
sachusetts, see Case No. 13,768. For the chan- 
cery cases related to this proceeding, and pend- 
ing at the same time, see Cases Nos. 13,764 and 
13,765.] 



Case No. 13,763. 

TATHAM et al. v. LORING. 

[5 N. Y. Leg. Obs. 207.] 

Circuit Court, D. Slassachusetts. May Term. 
1845. 

Patents — Assignment bt Nonkesident Alien — 
Title op Patentee. 

1. Assignees of an invention can take only 
such rights as the inventors. 

2. Where a patent was taken out by the as- 
signees of the inventors in their own name, such 
assignees being citizens of the United States, 
but it appeared that the inventors were aliens, 
and had never been residents of the United 
States, or put their invention on sale there, 
held, that the assignees had no title to such pat- 
ent. 

Case for the infringement of "a new and 
useful improvement in the machine for mak- 
ing or manufacturing pipes and tubes from 
lead and othei- metallic substances." The 
plamtiflfs [George N. Tatham and others] 
claimed as assignees of .John and Charles 
Hanson, the inventors; and the patent was 
granted to the assignees on the 29th of 
March, 1841. The breach assigned in the 
declai-ation was for making aud using the 
patented macbine, and tbe plea was the gen- 
eral issue, with a specification of special 
matters of defence. 

Mr. Dexter, for plaintiffs, in the opening, 
stated that the patent was for improvements 
on Thomas Burr's invention. His patent 
was granted in 1820, and was a total failure. 
The plaintiffs claimed several improvements, 
some of which were equivalents of each oth- 
er. He cited 41 Repertoi-y of Arts (1S22) p. 
267, and Journal of Arts, No. 6, p. 41, for No- 
vember, 1820. 

B. K. Curtiss and Mr. Hoar, for defendant 
[David Loring] made several points in de- 
fence: (1) That there was no novelty in the 
supposed invention in the patent; and they 
cited 8 Jour. Fr. Inst. p. 136, N. F. 1831; 5 
London Journal of Arts, p. 76. (2) That the 
machine used by the defendant was not the 
same combination as that ot the plaintiffs, in 
the apparatus or the mode of operation. (3) 
That the supposed inventors ai-e aliens; and 
although the assignees are citizens, they can 
take only such rights as the inventors could 
take, and here had not shown any title in 
conformity to the patent acts. For this they 
cited Patent Act 1836, e. 357, §§ 6, 9, 10, 12, 
15 [5 Stat 117]; Patent Act 1837, c 45, § 6 



[5 Stat. 193]; Patent Act 1839, c. 88 [5 Stat. 
353]. 

STORY, Circuit Justice. The plaintiffs in- 
sist that the defendant has violated their 
patent by using what is called the fixed cone, 
and also the chamber in their machine. In 
i-espeet to the chamber, the defendant in- 
sists that the patent by its term is limited 
to a chamber of conical form, Avhereas he 
uses a simple cylindrical form. The defend- 
ant also insists that he uses the short cone 
and holder, and that it is not included in tiie 
specification. In respect to the first objec- 
tion, I incline to think that the plaintiff, ny 
his specification, claims only the conical f omi 
of the chambei-. and has made that foi-m a 
material part of his invention. In respect to 
the cone, I have more doubt; but incline to 
think that the cone, although not distinctly 
claimed in the specification, is nevertheless, 
by implication, included as a pait of the im- 
provements claimed in the patent How- 
ever, it is not necessary to decide either 
point The great objection is as to the valid- 
ity of the patent. The inventors are con- 
fessedly aliens, and the assignees can claim 
nothing except what the aliens could have 
claimed if they had taken out the patent. 
They take by assignment the rights of the 
inventors, and can take no more. Tlieir be- 
ing citizens of the United States msikes no 
difference in the ease. The inventors ai-e 
not and have never been, residents in the 
United States, and they have not put their 
invention on sale to the public in the United 
States. These facts are conceded. Now 
the ninth section of the patent act of 1830 
(chapter 357) expressly requires that the ap- 
plicant for a patent if an alien, shall have 
been a resident in the United States for one 
year next preceding his application, and shall 
have made oath of his intention to become 
a citizen. The fifteen section of the same 
act makes it a good matter of defence, and 
bar to the suit for a violation of the pat- 
ent, that the patentee, if an alien at the time 
when the patent was granted, had failed and 
neglected, for the space of eighteen months 
from the date of the patent, to put and con- 
tinue on sale to the public on reasonable 
tei-ms the invention or discoveiy for which 
the patent issued. The eleventh section of 
the same act makes every patent assignable; 
and the sixth section of the act of 1837 (chap- 
ter 45) enables the assignee of any invention 
to take out a patent therefor in his own 
name. But the section contains no clause 
authorizing a patent to be granted to the as- 
signee, where the inventor himself would 
not be entitled to a patent. That would be 
to place the assignee in a better situation, 
and to give him a higher and yet different 
claim from that of the inventor himself. No 
such policy can possibly be deduced from the 
nature or objects of the patent act; and if 
the doctiine were well founded, a nonresi- 
dent alien might evade the whole provisions 
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of tlie patent acts, and enjoy an. unrestrict- 
ed monopoly of liis patent by a single trans- 
fer thereof to a citizen. My opinion is that 
the present objection is fatal to the suit. 

Upon this opinion bein^ expressed, the 
plaintiff asked leave to become nonsuit, with 
leave to move for a new trial upon the last 
point, if he should, upon further considei*a- 
tion, elect so to do. 

[See Case No. 13,762, and note.] 



Case No. 13,764. 

TATHAM et al. v. LOWBER et al. 

[2 Blatchf. 49; 1 1 Fish. Pat. Rep. 149; 44 
Jour. Fr. Just. 188; Betts' Scr. Bk. 118.] 

Circuit Court, S. D. New York. April 21, 1847. 

Patents — ^Alies Patentee — Putting upon Mar- 
ket — WoAT Necessaky — Assignee. 

, 1. An American assignee of an alien inventor, 
who obtains letters patent in his own name from 
-the United States, under section 6 of the act of 
March 3, 1837 (5 Stat. 193), is not within the 
alien clause of section 15 of the act of July 4, 
1836 (5 Stat. 123), which requires the patentee, 
if an alien at the time the patent was granted, 
to put and continue on sale to the public, on rea- 
sonable terms, the invention for which the pat- 
ent issued. That clause applies only to an alien 
patentee. 

2. It is not necessary, under that clause, for 
an alien patentee to prove that lie hawked the 
patented invention to obtain a market for it, or 
that he endeavored to sell it to any person. 

3. But it rests on those who seek to defeat the 
patent, to prove that the patentee neglected or 
refused to sell the patented invention for reason- 
able prices when application was made to him to 
purchase. 

In equity. This was an application for a 
provisional Injunction to restrain the in- 
fringement of re-issued letters patent grant- 
ed to the plaintiffs, March 14, 1846, for four- 
teen years from August 31, 1837, for "im- 
provements in the machine for making or 
manufacturing pipes and tubes ^rom lead or 
other metallic substances." The invention 
was one made by John Hanson and Charles 
Hanson, of Huddersfield, England, and for 
which letters patent were granted to them in 
England dated August 31, 1837. The oi-ig- 
.inal patent in the United States was issued 
on the 29th of March, 1841, to Benjamin 
Tatham, Jr. and Henry B, Tatham, two of 
the plaintiffs, as assignees of the Hansons. 
The other plaintiff, George N. Tatham, be- 
came interested in the patent before the 
re-issue. The plaintiffs were all citizens of 
the United States. In opposition to the mo- 
tion, it was attempted to be shown that ap- 
plication had been made [by Robert W. 
Lowber and othei-s] to the plaintiffs to pur- 
chase an interest under their patent, but that 
they refused to sell, desiring themselves ex- 
clusively to manufacture lead pipe iinder 
their patent, and to control the business. It 

1 [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 
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was insisted that the plaintiffs had thereby 
subjected themselves to the operation of the 
clause in section 15 of the patent act of July 
4, 1836 (5 Stat. 123), which provides that a 
defendant, in an action on the case for an 
infringement of a patent, may, under a pre- 
vious notice to that effect, show that the pat- 
entee, if an alien at the time the patent was 
granted, had failed and neglected, for the 
space of eighteen months from the date of 
the patent, to put and continue on sale to the 
public, on reasonable terms, the invention or 
discovery for which the patent issued, and 
that, in that case, judgment shall be ren- 
dered for the defendant, with costs. The 
plaintiffs offered evidence to show that they 
had not neglected or refused to sell rights 
under their patent in a manner to bring 
themselves within the statute. 

Seth P. Staples, Charles O'Connor, and 
George C. Goddard, for plaintiffs. 

Daniel Lord and William Curtis Noyes, for 
defendants. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

THE COURT held: [That the specifica- 
tion of the patent to plaintiffs (re-issued 
March 16, 1846) claims as the invention a 
combination of arrangement of the parts of 
machinery described, by which pipe, with 
the operation of hydraulic pressure, is made 
with lead in a set or semifluid state. That 
the machine used by the defendants is in 
substance the same as plaintiffs. That tlie 
patentees can legally take out the re-issued 
patent for more than is described in the sur- 
rendered one, if it does not exceed the actual 
discovery when the first was taken out. 
That the evidence satisfactorily establishes 
that the Hansons were the first and original 
discoverers of the combination of arrange- 
ment embraced in the patent] ^ That the 
plaintiffs, on the grant of patent to them 
upon ihe assignment of the alien inventors, 
took and held it with all the privileges be- 
longing to American patentees, and that the 
alien clause in section 15 of the act of 1836 
applied only to alien patentees, and not to 
American patentees who became such as as- 
signees of alien inventors under the sixth 
section of the act of Marcli 3, 1837 (5 Stat. 
193). That even if the plaintiffs took their 
right with the condition attached to alien 
patentees, yet they had satisfied the statute. 
That they need not prove that they hawked 
the. patented improvement to obtain a mar- 
ket for it, or that they endeavored to sell 
it to any person, but that it rested upon 
those who sought to defeat the patent ta 
prove that the. plaintiffs neglected or refused 
to sell the patented invention for reasonable 
prices when application was made to them 
to purchase. [That the sales by the plain- 
tiffs, and those they proposed and offered. 
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were of the invention or discovery within 
the meaning of the Set. That the proof is 
sufficient to charge all the defendants di- 
rectly and indirectly with using the machin- 
ery in violation of the plaintifiE's right Let 
an injunction therefore issue.] 2 

[At the final hearing of the case there was 
a decree in favor of the complainant. See Case 
No. 13,765. This was affirmed upon appeal by 
the supreme court. 22 How. (63 U. S.) 132.] 



Case No. 13,765. 

TATHAM et al. v. LOWBER" et al. 

[4 Blatchf. 86.] 1 

Circuit Court, S. D. New York. Sept. 14, 1857.3 

Patents — Accoustisg — Profits — AppouTioxiifG 
Liability — Interest. 

1. In a patent suit, in equity, the proper prac- 
tice is, in taking an account of profits before a 
master, to take it down to the time of the hear- 
ing before the master, if the infringement con- 
tinues to that period. 

[Cited in Morss v. Knapp, 35 Fed. 219; Un- 
termeyer v. Freund, 7 C. G. A. 183, 58 
Fed. 212.J 

2. Where the defendants have not all of them 
been jointly concerned in the infringement, for 
the whole time covered by the account, their 
several liability must be apportioned, in making 
up the decree. 

3. The mode of arriving at such profits, under 
a patent for machinery for the manufacture of 
load pipe. 

4. Interest allowed on such profits to the date 
of the master's report. 

This was a hearing on exceptions to the re- 
port of a master as to the amount recover- 
able by the plaintiffs in a suit in equity [by 
Benjamin Tatham and others against Robert 
W. Lowber and others] for the infringement 
of letters patent for machinery for the manu- 
facture of lead pipe. 

[For the opinion in the motion for preliin- 
inary injunction, see Case No. 13,764.] 

George C. Goddard, for plaintiffs. 
William Curtis Noyes, for defendants. 



NELSON, Circuit Justice. The firet objec- 
tion to the report is, that an account of the 
profits of the defendants, as damages, has 
been taken for a period subsequent to the 
time of the filing of the bill, whereas it is 
claimed that it should have been limited to 
the time of the commencement of the suit. 
T^ie objection is not well taken. The prac- 
tice in such cases, in equity, is to take the 
account down to the time of the hearing be- 
fore the master, if the infringement . con- 
tinues to that period, thereby preventing the 



2 [From Betts' Scr. Bk. 118.] 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversed in 22 How. (63 U. S.) 132.] 



necessity and expense of a new suit; and I 
can perceive no well-founded objection to 
this pi-actiee. The right as between the par- 
ties to the litigation, in respect to the use of 
the patent, has been determined, leaving in 
dispute no question but the damages. If a 
second suit were brought, the decree in the 
first would be conclusive of the right, and the 
only question open would be that of dam- 
ages; and, as to that question, the same 
defence may be made on taking the account 
for a time subsequent to the commencement 
of the suit, which could be made in ease a 
new suit were instituted. It is common, in 
the case of a bill filed for an infringement, 
and a motion made for a preliminary injunc- 
tion, where the question of infringement is 
not manifest, and enjoining the defendant 
would produce serious hardship or derange- 
ment of his business-, to withhold the injunc- 
tion on the defendant's keeping an account, 
or giving security for the damages accruing, 
which assumes the right of the plaintiff to 
recover damages for the alleged infringe- 
ment subsequently to the commencement of 
the suit. 

Another objection is, that the account 
should have been taken for the time during 
which all the defendants were jointly con- 
cerned in the infringement. A portion of the 
account taken accrued after Lowber left the 
eoneem, and that portion has been reported 
against the remaining parties, Leroy and 
Smith. I perceive no difficulty in the case, 
as the liability of the defendants may be ap- 
portioned in making up the decree. No de- 
cree should be entered against Lowber for 
profits which accrued after he withdrew from 
the concern. 

The master arrived at the profits by taking 
the difference between the average price of 
pig-lead' during the period covered by the ac- 
counting and the avemge price of lead-pipe 
during the same period, such difference be- 
ing the value added to the lead by its manu- 
facture info pipe. From that difference he 
deducted the cost of manufacturing the lead 
into the pipe, and the remainder he called 
the profits made by the defendants upon the 
manufacture, and to the sum thus ascer- 
tained he added interest to the date of his 
repoil. I concur with the report of the mas- 
ter as to the extent of the pi-ofits, and I think 
that the interest was properly chargeable. 

Exceptions overruled. 

[NOTE. The decree entered was for §16.815.- 
57, with interest to the date of the master's re- 
port, making an aggregate of $27,133.34. An 
appeal from the decree was taken by the de- 
fendants to the supreme court. The decree was 
affirmed, except as to the amount of the recov- 
ery, which was limited to the amount of the de- 
cree without interest. This reverses the opinion 
above. 22 How. (63 U. S.) 132. For the cases 
at law, see Case No. 13,762, and note.] 
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Case No. 13,766. 

TATUM T. LOFTON et aL 

[Brun. Col. Cas. 175; i 1 Cooke, Ho.] 

Circuit Court, D. Tennessee, 1812. 

Witness— When Ixcapacitatbd by Intbkest. 

A witness will he compelled to testify, though 
he be interested, if he voluntarily became in- 
terested after he had acquired his knowledge on 
the subject. But if this interest is created by 
act of law or of the party who calls him, he 
cannot be so compelled to testify. 

On the trial of this cause the plaintiffs 
[Tatum's executors] produced one Donnel- 
son for the purpose of proving their begin- 
ning comer. Donnelson objected to being 
sworn upon the ground that he was interest- 
ed, having purchased a part of the land in 
controversy from one of the defendants. It 
appeared that Donnelson was the locator and 
surveyor of the land claimed by the plain- 
tiffs; and that long after these circumstan- 
ces he purchased of the defendant Anderson, 
but before the commencement of this suit. 
The question was, whether, under these cir- 
cumstances, he could be compelled to give 
testimony. 

Mr. Haywood, for plaintiffs. 

It is a good, general nile of law that no 
man is bound to give testimony against him- 
self; but it is equally true that where the 
interest arises, after the witness derives his 
Icnowledge upon the subject, by some act 
of the witness or the person against whom 
he is called, he will be compelled to give tes- 
timony. 1 Peake, Ev. 157; 1 Strange, 652; 
3 Term E. 27. It were monstrous indeed, if 
by any act of the witness or the party against 
whom he is called, the person who once had 
a right to coerce the evidence would be de- 
prived of the benefit of it. The true rule is, 
that if the interest of the witness is occasion- 
ed by the act of the person introducing him, 
or by the act of the law, the witness shall 
not be compelled to give testimony. If the 
interest aiises from the act of the witness 
he shall be compelled to swear, and surely 
the principle will operate with infinitely more 
force when it Is recollected that in this case 
it arises from the joint act of the witness 
and the defendant. Why is not the subscrib- 
ing witness who voluntarily creates an aft- 
er interest protected? Because, as he once 
was in such a situation that the party had 
a right to coerce his evidence, he shall not, 
by his own act, be permitted to deprive an- 
other of his privileges. 1 Strange, 652. So 
if a pei-son lays a wager that such a one will 
gain his cause, or if he wagers that a person 
prosecuted will be convicted, he cannot be 
allowed to say that he will not give testimo- 
ny when called upon by those against whom 
he is interested; because, as his knowledge 
existed before his interest, it was his own 

1 pleported by Albert Brunner, Esq., and here 
reprinted by permission.] 



fault to bring them in contact. Therefore, if 
there must be a loser, let it be him who has 
voluntarily become interested, against his 
knowledge. Skin. 586. 

Mr. Whiteside, for defendants. 

The rule contended for by Mr. Haywood 
only applies to instrumentary witnesses. As 
a general principle, none is better estab- 
lished than that a man shall not be compel- 
led to give evidence against himself. The 
reason for this is that the law will not put a 
man in a situation where he will have so 
great an inducement to act dishonestly. It 
Is certainly contrary to every principle of 
moral justice that any rule should be es- 
tablished by which a temptation would be 
holden out for the commission of perjury. 
Swift, 73, 77. There is no question but that 
the same reasoning does not -apply to the 
case of voluntary evidence; but it should 
be an extreme case indeed to justify coercion. 
Kirby, 203. 

The case in Strange, upon which Mr. 
Peake principally establishes his rule, was 
the case of an instrumentary witness. The 
subscribing witness to the note had become 
the defendant's bail, and yvas therefore in- 
terested. Under these circumstances the 
court said he might be compelled to give tes- 
timony. This decision was not made because 
his interest had accrued after the plaintiff 
had right to call upon him as a witness, 
but because he was a witness of a particular 
description who had been called upon by both 
parties to become so. The compulsion used 
resulted from the necessity of the measure, 
and the particular circumstances of that and 
similar cases. But I imagine no case can 
be shown where the knowledge of the wit- 
ness has arisen in the ordinary and common 
course of affairs that he has been compelled 
to give evidence if he has subsequently be- 
come interested. It would be monstrous to. 
say that, because I happen to get knowledge 
of a certain fact I shaJl thereby be tied, up 
and deprived in effect of making an advan- 
tageous bargain. The law never did contem- 
plate the rule contended for should apply to 
any such case, or to any other except the 
case of instrumentary witnesses. I admit, if 
the witness acquires this after interest with 
a view to defeat the claim of the other, or by 
the practice of any fraud, he might, perhaps, 
be compelled to give evidence; but nothing 
of that kind is pretended here, and indeed 
the contrary is expressly proven. It would 
seem, then, that the only cases where a wit- 
ness thus situated can be compelled to swear 
are those where he has by some act of his 
own agreed to become a witness. There 
is, perhaps, an exception to this rule, where 
the witness has become interested by making 
a wager. In that case his conduct is improp- 
er, and he shall not be permitted to avail 
himself of an Interest arising in a moral 
wrong. 

In the case cited from 3 Term R. ST, the 



TAVENNER (Case No. 13,767) 

only perceivable ground upon which the 
court reversed the judgment helow was be- 
cause it did not appear, but that the Avitness 
might have answered some questions with- 
out affecting his interest, and because the 
evidence had been wholly rejected, the de- 
cision of the inferior court was ordered to be 
set aside. 

Mr. Haywood, in reply. 

It is laid down by Mr, Peake, in' his trea- 
tise on Evidence (page 157), that, for the pur- 
pose of protecting a witness upon the groimd 
of interest, the interest must exist at the 
time the fact which the witness is called to. 
prove happened, or be thrown upon him aft- 
erwards by the operation of law, or the act 
of the party who requires his testimony. 
Now, sir, can there be any doubt but that 
this exception to the general rules of law is 
founded upon strict moral justice? See, 
but for a moment, what disasti-ous conse- 
quences would naturally flow from the es- 
tablishment of the rule as contended for on 
the other side. A. anticipates a suit against 
him by B. for a considei-able sum of money, 
which can be proved by O. If the testimony 
of C. is out of the way, he will have a cer- 
tain prospect of depriving B. of an honest 
and bona iide claim. The next question is, 
how is this to be done? He understands that 
if C. can be made interested h'e cannot be 
compelled to give testimony. TVith this 
knowledge on his part he goes to C, who is, 
perhaps, his friend, and between them an in- 
terest is created. Do not the court perceive 
at once to what monstrous consequences this 
would lead? Would any man, if he owed a 
large demand, and the witness or witnesses 
should be friendly to him, ever be made to 
pay a cent? For if there should be more 
than one witness the inducement might be 
suiSciently great to require the same course 
. to be pursued towai-d them all. It was, 
therefore, to prevent such an evil as this 
that the excellent rule I contend for was es- 
tablished, and not because the witness was 
an instrumentaiy one. I will not outrage 
the imderstanding of the court by entering 
into a detail of the consequences of Mx*. 
Whiteside's ideas as applicable to real estates 
in this country. In many cases where prop- 
erty to an enormous amoimt is involved, 
there is but one witness to prove the begin- 
ning. Such a doctrine would open a direct 
and inviting door to fraud, and would, in a 
short time, overwhelm the country in ruin. 

Lord Holt said that where a pei*son hath 
made himself a party in interest, after the 
plaintiff or defendant has an interest in his 
testimony, he shall not by this deprive the 
plaintiff or defendant of the benefit of his tes- 
timony. Skin. 586. And Lord Kenyon, in 
the case of Bent v. Baker, 3 Term B. 27, ex- 
pressly sanctions the opinion of Holt, which 
is also done by the whole couxi;. And Grose, 
3"., in the same case, remai'ks that a person in 
whose evidence another has gained an inter- 
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est shall not by his own act deprive the 
other of the benefit of his testimony, 1 
Peake, Ev. Append, p. 25, § G. 

McNAIRY, District Judge. I am perfect- 
ly satisfied that the witness should be com- 
pelled to give testimony. There can be no 
reasonable doubt but that the rule, which is 
the foundation of that compulsion, is sup- 
ported by the principles of justice. But in- 
dependent of this consideration, a train of 
well-settled adjudications has put the ques- 
tion to rest. The books do not recognize any 
such distinction as is contended for by the 
gentleman who appears for the defendants. 
The witness is not coerced to give his testi- 
mony because he happens to have agreed to 
become a witness, but because, as there once 
was a period when the plaintifE had a right 
to the benefit of his testimony, the witness 
shall not be permitted, by his own act, or the 
act of the party against whom he is called, 
to deprive him of that right. The rule is, 
however, different where the interest is oc- 
casioned by the act of law, or the party who 
requires the benefit of the testimony. But 
where it arises, as before remarked, by the 
act of the witness, it is a wrong in the wit- 
ness, of which, from a well-known i-ule of 
law, he shall not take advantage. Let him 
be sworn. 
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Case No. 13,767. 

TAVENNER v. HUNTER. 

tl Hayw. & H. 81.] i 

Circuit Court, District of Columbia. April 30, 
1842. 

Replevin— CosTonv under Lew. 

A plaintiff is not entitled to recover in an ac- 
tion of replevin where the goods to be replevied 
are in the hands of defendant as an officer of the 
law by virtue of an attachment. 

This is an action of replevin brought by 
[Charles H. Tavenner] the plaintiff against 
[Alexander Hunter] the defendant, who was 
marshal of the District, for the possession 
of a cow and calf, the property of said 
plaintiff. The writ was directed to the cor- 
oner of Washington county, in the District 
of Columbia, commanding him to replevy 
said cow and calf. 

Brent & Brent, for plaintiff. 
Clement Cox, for defendant. 

The following instruction was given by 
THE COURT: "If the jury believe from the 

1 [Reported by .Tohn A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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evidence that, at tlie time the writ of- re- 
plevin in tliis cause was sued out and lev- 
ied on the cow and calf therein mentioned, 
the same were In the custody of the de- 
fendant by virtue of the levy thereon of 
the attachment given in evidence, then the 
plaintiff is not entitled to recover under the 
issue joined in this cause." 

The following is the verdict of the jury: 
"The jury find for the defendant, and as- 
sess his damages at one cent. They also 
find the property mentioned in the replevin 
to he in plaintiff, and the replevin hond 
given by the plaintiff to be in no wise an- 
swerable to the defendant." 

Judgment on the verdict for one cent dam- 
ages and costs. No return of property 
awarded or to be awarded. 



TA-WAN-GA-CA (UNITED STATES v.). 
See Case No. 16,435. 



Case 3Sro. 13,768. 

Ex Parte TAWS. " 

[2 Wash. 0. C. 353.] i 

■Circuit Court, D. Pennsylvania. Oct. Term, 
1809. ' 

Jail— Safety of Prisoneu — Discretion of 
Jaileh. 

The court will Hot interfere with the jailer, 
who has custody of a prisoner under process, in 
tlie exercise of the discretion vested in him, as 
to the security of his prisoner; unless it appears 
that he has misconducted himself, by an abuse 
■of that discretion, for the purposes of oppression. 

The court was applied to for a habeas 
<:orpus, for the purpose of inquiring into the 
cause of the petitioner's confinement, with- 
out the privilege being allowed him of the 
yard adjoining the debtors' apartment It 
appeared by affidavits, that Taws was eon-, 
fined, on process from the district court, 
to recover the penalty for violating the em- 
bargo, in which he was held to bail in twen- 
ty thousand dollars. That he had been per- 
mitted the use of the yard, until, in conse- 
quence of some threats that he would es- 
<;ape, the jailer thought it prudent to keep 
him in a room of the debtors* apartment, 
which did not appear to be an uncomforta- 
ble one. It also appeared, that the wall 
surrounding the yard, was not very secure. 

BY THE COURT. We do not think it 
right to interfere with the jailer in the exer- 
cise of the discretion vested in him, as to 
the security of his prisoners; unless it ap- 
peared that he misused it for purposes of 
oppression, of which there is no evidence in 
this case. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Case KTo. 13,769. 

TAYLOE V. DAVIDSON. 

[2 Granch, O. C. 434.] i 

Circuit Court, District of Columbia. Oct. Term, 
1823. 

Notes — Ixdoeseu — Payment Demanded of Mak- 
ers—By Whom Made. 

1. Upon a promissory note, dated at George- 
town, D. C, by which T. C. and J. W. (not be- 
ing iu partnership, and one of them residing in 
Maryland,) jointly and severally promise to pay 
to L. G. D, or order, $600, eighteen months after 
date, it is necessary, in order to charge the in- 
dorser, that payment should have been, in due 
time, demanded of each of the makers of the 
note, although one of them resided in Maryland, 
out of the jurisdiction of this court, when the 
note was ^ven, and when it became payable. "' 

2. It is not necessary that payment of a prom- 
issory note should be demanded by a notary pub- 
lic. 

3. The demand may be made by any other 
agent of the holder. 

Assumpsit [by John Tayloe], against the in- 
dorser of a promissory note, made by Thomas 
Crawford, and John Winemiller, dated at 
Georgetown, D. C, May 10th, 1820, by which, 
eighteen months after date, they did "jointly 
and severally agree and promise to pay to 
Lewis Grant Davidson, or order, §600, for 
value received." This note was indorsed by 
the payee, the "defendant, to the plaintiff". 
The plaintiff in his declaration avers, that on 
the 13th day of November, 1821, "he showed 
and presented the said note, with the indorse- 
ment so made thereon, as aforesaid, to the- 
said Thomas Crawford and John Winemiller, 
and each of them, and then and there required 
the said Thomas Crawford and John Wine- 
miller, and each of them, to pay the same; 
but the said Thomas and John, or either of , 
them, did not pay," &c, Mr. Whetcroft, the , 
notary public, who resides in the city of Wash- 
ington, at the request of the Bank of the Me- 
tropolis, whose banking house is in Washing- 
ton, demanded payment of Crawford, who re- 
sides in Georgetown, (but did not demand 
payment of Winemiller, who resided in Mont- 
gomery county in Maryland, a few miles from 
Georgetown,) on the 3d day of grace, and on 
the following day, put a letter into the post 
office in Washington, directed to the defend- 
ant at Georgetown, in time for the mail of 
that day, informing him that the note had 
been delivered to him by the Bank of the Me- 
tropolis, and that, not being paid, he had pro- 
tested it and returned it to the bank. 

Mr. Key and Mr. Dunlop, for defendant, 
contended that the defendant was not liable 
because 'payment had not been demanded of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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both of the makers of the note, and a verdict 
for the plamtiff was taken, by consent, sub- 
ject to the opinion of the court upon that point. 

Mr. Forrest and Fleet Smith, for plaintiff, 
contended that Crawford and Winemiller 
were to be considered as joint partners. De 
Berkom v. Smith, 1 Esp. 29. The notaiy, per- 
haps, could not have made the demand upon 
both on the same day. If the drawee of a 
bill never resided at the place in which he 
is stjited in the bill to reside, it excuses the 
want of demand, because the drawer under- 
takes that the drawee shall be found in that 
place. 1 Chit. 213, 214, 335; Ireland v. Kip, 
11 Johns. 231. The note is joint and several. 
The plaintiff may elect to treat it as a several 
note. If both drawers had resided in George- 
town, a demand upon one would have been 
sufficient. Andei-son v. Drake, 14 Johns. 114. 
Winemiller resided out of the District of Co- 
lumbia, which is as distinct from Maryland 
as Albany was from Canada in the ease of 
Anderson v. Drake, 14 Johns. 114. Chit 49; 
Carvick v. Viekery, 2 Doug. 653, note; Whit- 
comb V. Whiting, Id. 651; Caswell v. Coare, 
2 Camp. 82, 

THE COURT took time, till the next term, 
to consider, and on the 14th of April, 1824, 
CRANCH, Chief Judge (the other judges as- 
senting), delivered the following opinion: 

I have not been able to find any case in the 
books exactly in point. In Carvick v. Viek- 
ery, 2 Doug. 653, the bill was drawn by two 
who were not in partnership, in this form: 
"Pay to us or our order," and was indorsed by 
one only. The court held that they were to 
be considered as partners in that transaction, 
and that the indorsement of one alone was 
sufficient; but on the trial it was proved by 
bankers, that by the uniform custom and 
usage of business, the indorsement of both 
was necessary, and so the jtiry decided, and 
I think correctly. Even in cases of general 
partnei-ship, if the transaction be with one of 
the firm for his own separate benefit, the oth- 
ers are not bound, unless they had notice. 
Bignold V. Waterhouse, 1 Maule & S. 259. If 
a bill be drawn on two persons, not partners, 
an acceptance by one is not sufficient. Mari- 
us, IC; Carvick v. Viekery, 2 Doug. 653! It 
seems from this, that such a bill must be pre- 
sented to both for acceptance; and if accept- 
ed, must be presented to both for payment be- 
fore it could be so dishonored as to make the 
drawer liable. It seems to me that the under- 
taking of the defendant in the present case, as 
indorser of the note, was, that he would 
pay it, if the makers of the note did not, when 
payment should have been properly demanded 
of them. If either of them should pay it, the 
indorser would be discharged. He did not 
undertake, that if either of the makers should 
refuse to pay it, he would; but that if all of 
them refused to pay it, then he would be re- 
sponsible. Otherwise the greater the number 
of makers, the greater the risk he would run 
of being obliged to pay it in the first instance; 



for the holder might choose to demand it of 
the only insolvent among them. 

Upon general principles, then, I think that 
payment should have been demanded of each 
of the makers. But it is said that Winemil- 
ler, upon whom no demand was made, resid- 
ed in Maryland, out of the jurisdiction of the 
court, and therefore the plaintiff was not 
bound to demand payment fixim him; and a 
case in 14 Johns. 114, is relied upon. That 
case is only alluded to by the judge, who does 
not even give the name of the case, nor of the 
court by which it was decided, nor the date of 
the decision. It was also a case of removal. 
But Winemiller has always resided in Mary- 
land, since and before the date of the note; 
at least there is no evidence to the contrary. 
If he had been the sole maker of the note, 
and had always resided in Maryland, I 
should suppose there could be no doubt that 
the demand must have been made upon him. 
The circumstance that another is jointly and 
severally bound with him, cannot. In my 
opinion make any difference in that respect. 

In Fisher v. Evans, 5 Bin. 541, it is de- 
cided that it is not suflicient to look for the 
drawer at tlfe place where the bill is dated, 
if his residence be elsewhere. His being 
out of the jurisdiction of the court makes no 
difference. The notary who made the de- 
mand upon Crawford in Georgetown, was 
not bound, as a notary, to go out of his ju- 
risdiction, whatever may have been his duty 
as agent of the plaintiff; but tliis did not 
discharge the plaintiff from the obligation 
of making the demand. It was not neces- 
sary that it should be made by a notary 
public; a demand by any other agent would 
have been sufficient. From the circumstance 
that the note is dated at Georgetown, I 
think it cannot be inferred that it was to be 
paid there, or that the defendant undertook 
that the makei-s should be found there when 
the note became payable, so as to dispense 
with a demand of payment at the actual 
residence of the makers. 

It is said that where there are a great 
number of joint and several makere of a 
note, it may be impossible to make demand 
upon all of them on the same day. This is 
true; and if such were the case, the law 
would not require the demand to be made 
upon all on the same day, for it never re-- 
quires impossibilities. But this would go 
only to dispense with the time of the de- 
mand, not with the demand itself. Free- 
man V. Boynton, 7 Mass. 483. The drawer 
of a bill undertakes that the drawee shall be 
found at the place of his residence described 
in the bill, when presented for acceptance; 
but he does not undertake that he shall re- 
main or be found there when the bill be- 
comes payable. If he be foimd there when 
the bill is presented for acceptance, and ac- 
cept the bill, and afterwards remove, I ap- 
prehend the holder is bound to use due dili- 
gence to ascertain the place to which he had 
removed, and to demand payment there. In 
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the absence of direct authority on the sub- 
ject, I feel bound, upon general principles in 
analogous cases, to decide that the defend- 
ant is discharged from his liability by the 
neglect of the plaintiff to demand payment 
from Winemiller, one of the joint and sev- 
eral makers of the note. 
Judgment for the defendant 
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Case ]Sro. 13,770. 

TAYLOE V. TURNER. 

[2 Cranch, G. O. 203.] i 

Circuit Court, District of Columbia. June Term, 
1820. 

Damages— ME.iSGRE of— Stock. 

The rule of damages for not transferring 
stock according to contract, is the price of the 
stock on the day on which it ought' to have been 
transferred. 

Debt on bond conditioned to transfer stock 
of the Washington Bridge Company. 

THE COURT (nem. con.), at the prayer of 
the plaintiff's counsel, instructed the jury 
that the rule of damages -was the price of 
the stock on the day on which it ought to 
have been transferred according to the con- 
tract See Shepherd v. Hampton, 3 Wheat 
[16 U. S.2 200. 



Case Wo. 13,771. 

TAYLOE V. VARDEN. 

[2 Cranch, C. C. 37.] i 

Circuit Court, District of Columbia. Dec. Term, 
1811. 

TKESPA8S — Possession Necessary to Maintaix. 

Possession in fact, or in law, is necessary to 
maintain trespass quare clausum fregit. 

Upon a case stated, the question was 
whether Tayloe had such a possession as 
would authorize him to bring trespass. 
Varden, in 1806, took possession while the 
title to the freehold was in H, Lee, who 
never had any other seisin or possession 
than what was conveyed to him by the deed 
of bargain and sale from Pollock. Varden 
was in possession when Lee made the deed 
of bargain and sale to Tayloe, and continued 
in possession until this suit was brought. 
Tayloe never had entered, even if he had a 
right to enter. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) was clearly of opinion that, as Lee 
was out of possession when he made the 
deed of bargain and sale to Tayloe, the lat- 
ter had not the possession, either in fact, or 
by construction of law; and therefore could 
not maintain an action of trespass. 



■ 1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 13,77S. 

TAYLOE V. WHARPIELD. 

[2 Cranch, C. O. 248.] i 

Circuit Court, District of Columbia, Oct 
Term, 1821. 

Amendment of scire facias. 

In one of the recitals in the writ of scire 
facias, the name of Tayloe had been writ- 
ten for that of Wharlield, by mistake of the 
clerk. 

THE COURT (nem. con.) suffered it to be 
amended. 



Case Wo. 13,773. 

Ex parte TAYLOR. 

[1 Hughes, 617; 16 N. B. R. 40; 24 Pittsb. Leg. 
J. 205J 2 

Circuit Court E: D. Virginia. June, 1877. 

Bankrdptcy — Pboceedinqs for Discoveky of 
Estate — Before Whom to be Taken — 
Fiduciary Debts — Habeas Corpus. 
1- Where a decree operating as a lien upon de- 
fendant's estate has been obtained in a state 
court, and the defendant afterwards goes into 
bankruptcy, proceedings under state statute will 
not lie before a state officer against defendant 
for discovery of his estate, similar to those given 
by section 5086 of the Revised Statutes of the 
United States; they must be taken in the bank- 
ruptcy court, 

2. Where such proceedings are taken before a 
state officer, and the bankrupt is imprisoned by 
him, he will be released on habeas corpus by a 
United States court, where the decree of the 
state court is not for a fiduciary debt of the 
bankrupt 

3. Section 5117 does not embrace the surety 
in a guardian's bond among those not released 
by a discharge in bankruptcy. 

In June, 1876, a decree was rendered by 
the circuit court of Accomac county, Virginia, 
in favor of William H. Walters and Mary E. 
E. Walters, infants, for $4,500, against their 
guai'dian and his sureties, one of whom was 
Samuel T. Taylor, in a suit in chancery for 
a settlement of the guardian's account Ex- 
ecution was issued upon this decree which 
proved unavailing, but established a lien up- 
on the estate of Taylor. In the course of 
time, steps were taken under section 5, c. 
184, p. 1180, of the Code of Virginia, to elicit 
from Taylor by interrogatories, before Mont- 
calm Oldham, a commissioner in chancery of 
said circuit court, a disclosure of his estate; 
the object of the proceeding being to make 
good the lien of the decree against the es- 
tate of Taylor when discovered. On the 
2oth April, 1877, Taylor filed his petition 
in bankruptcy and was adjudicated one, 
and received from the register a certificate 
of protection. On the 9th day of May, 1877, 
he was arrested under an attachment is- 
sued by said Oldham, commissioner, to com- 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
24 Pittsb. Leg. J. 205, contains only a partial re- 
port] 
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pel him to answer interrogatories filed in 
said circuit court of Aecomac, as before de- 
scribed, and held in prison by tlie county 
siieriff. On application to the judge of said 
court for release on habeas corpus, his peti- 
tion was refused, for the reason as stated by 
counsel, that the state judge was of opinion 
that the jurisdiction for that pui-pose was in 
the bankruptcy court. On the 11th June, 
1877, Taylor petitioned the judges of the 
United States circuit court for a writ of 
habeas corpus, which was awarded by the 
circuit judge, and on these proceedings the 
matter was heard by the district judge at 
Norfolk, the sheritf of Aecomac county hav- 
ing brought the petitioner before the court, 
and made return according to the facts al- 
ready stated. 

HUGHES, District Judge. The first in- 
quiry is, as to the jurisdiction of Commis- 
sioner Oldham to take the proceedings 
against Taylor, the petitioner, which are 
mentioned in the return made by the sheriff, 
the object of which is the enforcement of the 
lien of the decree of the complainant, ob- 
tained upon the estate of Taylor in the suit 
of Walters v. Byrd, a copy of the record of 
which is filed with the sheriff's return, the 
validity of which lien is not disputed. It is 
a proceeding by one creditor of the bankrupt 
in another court, analogous to that which is 
given the assignee in bankruptcy in the 
bankruptcy court, by sections 5086 and 5104 
of the Revised Statutes of the United States. 
The proceeding of this commissioner raises 
the question, which court has jurisdiction to 
ascertain and liquidate liens upon the estate 
of the bankrupt, and to require the bankrupt 
to make discovery of his estate. The ques- 
tion would seem to be answered in the mere 
statement of it. 

Section 711, Rev. St. U. S., gives the United 
States courts jurisdiction exclusive of the 
courts of the several states, amongst other 
things, over "all cases and controversies aris- 
ing between the bankrupt and any creditor 
or creditors who shall claim any debt or de- 
mand under the bankraptcy; the collection 
of all the assets of the bankrupt; the ascer- 
tainment and liquidation of the liens thereon; 
the adjustment of the various priorities and 
conflicting interests of all parties," etc., etc. 
Ancillary to this jurisdiction, section .5086 
empowers the district court, "on the appli- 
cation of the assignee in bankruptcy, or of 
any creditor, or without any application, at 
all times to require the bankrupt to submit to 
examination, under oath, upon all matters 
relating to the disposal or disposition of his 
property." 

Therefore, the bankruptcy court not only 
has exclusive jurisdiction over the estate of 
the bankrupt, but of all "proceedings," such 
as that in question, looking to a liquidation, 
among others, of the lien of the decree of 
the complainants in the writ of Walters v. i 
Byrd; and those creditors have even more 



ample power to probe the banki-upt's con- 
science and obtain a disclosure of his estate 
in the bankruptcy court, than they could 
have in the proceeding taken against him by 
Commissioner Oldham, even if that proceed- 
ing were legal. That such a proceeding be- 
fore a state oflicer, when against a debtor 
after he files his petition and is adjudicated 
in bankruptcy, is illegal, seems to me to be 
as clear as any proposition of law can be. 
The proceeding before Commissioner Old- 
ham being illegal and nugatory, the petition- 
er (the bankrupt), is not legally in the cus- 
tody of the sheriff of Aecomac. 

n. The second inquiry is, as to the juris- 
diction of this court to discharge the bank- 
rupt from the illegal custody. Section 5091 
provides that "no bankrupt shall be liable to 
an-est during the pendency of the proceed- 
ings in banki-uptey, in any civil action, un- 
less the same is founded on some debt or 
claim from which his discharge in bank- 
ruptcy would not release him." So that the 
only question on this latter head is, whether 
or not the obligation of a surety upon a 
guardian's bond is one from which a bank- 
rupt is released by his discharge in bank- 
ruptcy. Thex-e can be no doubt on this sub- 
ject. The obligation of the guardian is a 
fiduciaiy one, from which the guardian him- 
self could not be discharged in bankruptcy; 
but that of the surety is not fiduciary within 
the terms and meaning of section 5117 of the 
bankruptcy law. The language of that sec- 
tion is, that no debt of a banki-upt "created 
while acting in a fiduciary character, shall 
be discharged under this act," — language 
which refei-s only to the fiduciary himself, 
and not his sureties. 

The prisoner must therefore be discharged; 
but I will at once require him to submit, 
before the register in bankruptcy, to such in- 
terrogatories as the creditoi-s in the decree 
of the state court shall desire to propound. 



Case Wo. 13,774. 

In re TAYLOR. 

[12 Chi. Leg. News, 17; 13 West. Jtir. 505; 25 
Int. Rev. Ree. 321; 8 N. Y. Wkly. Dig. 554.] 

District Court, D. Minnesota. Oct. 4, 1870. 

Habeas Corpus — Federal Juuisdiction — Com- 

MITMEXT COGXIZABLB BY STATB 

Laws — Motion to Qoash. 

The petition on its face showed that the peti- 
tioner is confined upon a regular charge and 
commitment for a criminal offense, after ex- 
amination had by a court of competent jurisdic- 
tion; that the offense is exclusively cognizable 
by the laws of the state, and that the petitioner 
was not restrained of his liberty without due 
process of law, contrary to the constitution of 
the United States. Held, on motion to quash 
the petition and proceedings, that the federal 
courts had not -jurisdiction to grant the prayer 
of the petition. 

Charles H. Taylor, the petitioner, is confin- 
ed in the Ramsey county jail, upon a com- 
mitment, after examination, upon a charge 
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of assault to commit rape, before tbe judge 
of tlie police court of the city of Saint Paul. 
He presented a petition for a writ of habeas 
coi'pus to Judge Nelson, U. S. district judge. 
Attached to the petition are copies of the 
complaint, the -^'arrant issued thereon, and 
■the commitment after hearing. The com- 
plaint charges the offense to have been com- 
mitted by "one Taylor, whose Christian 
name is unknown." The warrant of arrest 
follows the complaint in this regard, while 
the commitment recites that Charles H. Tay- 
lor was brought before the court, charged 
-on oath, etc., and after examination duly had, 
■etc., the court adjudged the ofCense had been 
committed, and that there was probable 
cause to believe the said defendant, Charles 
H. Taylor, guilty tliereof, etc. The petition 
-alleged that the complaint and warrant are 
void upon their face, as not particularly de- 
scribing the person charged and to be ap- 
prehended, and therefore the commitment 
is also void, being predicated upon a void 
complaint and warrant, and the -detention of 
the petitioner thereunder is in violation of 
the constitution of the United States. The 
petition further discloses that the petitioner 
has had a hearing on a writ of habeas cor- 
pus before a competent state officer, and it 
alleges that since such hearing, new testi- 
mony has been discovered tending to exon- 
■erate the petitioner; that such officer is now 
absent from the state; that he has applied, 
to all of the other state officers within the 
•county where he is imprisoned for a second 
writ, and also to a majority of the judges 
of the supreme court of the state, and that 
his application has been refused, wherefore 
he claims that "the privilege of the writ of 
habeas corpus is suspended and denied, and 
the petitioner deprived of his liberty with- 
out due process of law." 

A writ of habeas corpus was granted by 
Judge NELSON, and the petitioner was 
brought before him, when a motion was made 
to quash all proceedings. 

E. G. Rogers, Co. Atty., for the motion. 
Ken", Wilson & Benton, contra. 

NELSON, District Judge, The general rule 
is that a sufficient prima facie case must ap- 
pear in the petition, and probable cause must 
be shown before the writ of habeas corpus 
will be granted. In some instances an or- 
der to show cause why the writ should not 
issue is entered, and notice of the return day 
served on the person in whose custody the 
petitioner may be; but in all cases, unless 
some statute makes the granting of the writ 
imperative, the court or judge may decide 
upon the application whether the petition 
shows the party entitled thereto, and if 
satisfied that a discharge cannot be granted, 
will deny the application and refuse to grant 
the writ. Again, if in doubt, the court giants 
the writ and disposes of the cause oa the 



return day, when the prisoner is brought be- 
fore him. The suit is then subject to the 
rules of practice, as any other, and a mo- 
tion to quash all proceedings for the reason 
that the petition shows no jurisdiction in 
the court to further consider the case, which 
is equivalent to a motion to remand the 
prisoner, notwithstanding the fact alleged in 
the petition, is proper. Such a motion ad- 
mits the allegations in the petition, and the 
court must decide upon the legal questions 
thus raised. In this case, a motion is made 
to quash for want of jurisdiction upon the 
face of the petition, and is allowed for tbe 
following reasons: 

First. It appears that the prisoner is con- 
fined upon a regular charge and commitment 
for a criminal ofEense, after examination duly 
had by a court of competent jurisdiction. 
Second. The petition shows that the offense 
is exclusively cognizable in the courts of 
aiinnesota. Third. The prisoner is not re- 
strained of his liberty without due process 
of law, contrary to the constitution of the 
United States. 

The first two points merely repeat the gen- 
eral rule established and necessary for the 
due administration of justice. Every gov-' 
ernment would be stripped of all power to 
execute its laws if the jurisdiction of its 
courts, in the exercise of their legal duties, 
was subject to the determination of another. 

In regard to the third point there is a 
charge that the petitioner is imprisoned 
without due process of law, but it is based 
wholly upon an alleged refusal of one or 
more of the judges of the state to grant him 
the writ of habeas corpus with a hearing. 
The laws of this state providing for the 
issuance of the writ, prescribe in detail .ae 
essential prerequisites. The officer empow- 
ered to act upon a petition can judicially ae- 
termine whether upon the case maae out 
by the petitioner it should be granted, and 
may refuse if in his judgment, upon tue 
facts prescribed upon a hearing, the result 
would be that the prisoner would be re- 
manded. These laws are not in violation of 
the fourteenth amendment to the constitu- 
tion of the United States. The writ is not 
granted, as a matter of course, and ought 
not to be granted unless the petitioner 
shows, in the fii*st instance, that he is enti- 
tled to It. In the Case of Sims, 7 Gush. 283, 
the learned judge lays down correctly the 
above doctrine, which has been recognized 
repeatedly by other courts, both state and 
federal. A court has the right to refuse the 
writ, and its duty requires a refusal in many 
cases, but whether its judgment was right 
oi: wrong, such refusal does not work an im- 
munity from further imprisonment, A de- 
nial of the writ is not a deprivation of lib- 
erty without due process of law. If it is, 
there would be no need of penitentiaries and 
prisons, for jail doors could be thrown open 
as fast as decisions are obtained refusing to 
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grant the writ when applied for. The mo- 
tion to quash all proceedings is granted ana 
the prisoner is remanded to the sheriff. 



Case -No. 13,775. 

In re TAYLOR. 

[3 N. B. K. 157 (Quarto, 38).] i 

District Court, S. D. Georgia. 1869. 

Homestead— "Head of Family "—Right to 

SOPPOKT. 

"Where bankrupt, residing in Georgia, rented a 
house, hired servants, and made his home there- 
in with a widow not related by blood to him, 
but whom he and his wife had educated and re- 
garded as their adopted daughter, but had failed 
to adopt her in accordance with law, Jield, that 
he is head of a family, and entitled to exemption 
as such of fifty acres of land as a homestead, 
but is not entitled to five acres additional for 
each of three children of the widow residing with 
them, and forming part of the household, inas- 
much as he is not legally bound to support them. 

Years ago Dr. William Taylor and his wife 
had one child, and never had any more. A 
sister of Mrs. Taylor, on her dying hed, and 
as a parting request, asked Mrs. Taylor to 
take her infant and raise it for her. Mrs. 
Taylor, by consent of her hushand, Dr. Tay- 
lor, took her sister's child, thus left an 
orphan (mother and father both being dead), 
to her home, and treated it in ail respects 
as one of her own. Dr. Taylor's own child 
died, and then the orphan was the only 
child in the family. Dr. Taylor and his wife 
doated on the child, gave her a good educa-. 
tion, and reared her in all respects as they 
would have reared a child of their own. 
In fact, they regarded her as an adopted 
child, but never by any legislative or judi- 
cial act adopted her so as to make her a le- 
gal heir. In process of time Mrs. Taylor 
died, and the child they had reared from 
her infancy became Mrs. Carswell. Mrs, 
Carswell always regarded Dr. Taylor as a 
father, and he regarded her as a daughter. 
Col. Carswell, in 1867, resided in a rented 
house in Irwinton. In the fall of that year 
he was taken sick, and lingering till Febru- 
arj', 1868, he died, leaving Mrs. Carswell a 
widow with three children. The rent of the 
house having expired with the year 1867, 
Dr. Taylor came in immediately on the death 
of Col. Carswell, re-rented the house, hired 
the necessary sei-vants for the comfort and 
convenience of Mrs. Carswell and children, 
and made that his home. The plantation 
of Dr. Taylor is in the fork of Commission- 
er's creek and Oconee river, and being near- 
ly surrounded by swamp, is considered an 
unhealthy location for a residence. This 
is the only real estate he owned at the time 
of filing his petition in bankruptcy. On the 
1st of June, 186S, while thus residing in Ir- 
winton, Mrs. Carswell, her three children, 

1 [Reprinted by permission,] 



and the hired servants constituting the fam- 
ily. Dr. Taylor filed his petition in bank- 
ruptcy. The assignee, in setting apart the 
property exempted by law for the use of 
the bankrupt, included in the exempt list 
sixty-five acres of land laid out from the 
plantation; that is to say, fifty acres for 
Dr. Taylor as head of a family, and five 
acres additional for each of the three chil- 
dren of Jlrs. Carswell. To this exemption 
by the assignee. Col. Cumming, as counsel 
for creditors, excepts, and files the following 
specifications: First. That Dr. Taylor was 
not the head of a family, and was not enti- 
tled by law to any homestead exemption. 
Second. That Mrs. Carswell and her chil- 
dren having already had an exemption out 
of the estate of Col. N. A. Carswell, have no- 
right to an exemption out of Dr. Taylor's- 

By ALEXANDER G. MURRAY, Registers 
On the 1st day of June, 1868, Dr. WilUam 
Taylor, then residing in a house in Irwin- 
ton, which he had rented, having as his fam- 
ily Mi-s. Carswell, her three children, and 
two or more hired servants, which were- 
hired by him, and were under his control, 
was the head of a family; and, as he still 
continues to so reside, his position as head 
of a family still continues. As the head of 
a family, he is entitled to an exemption of 
fifty acres of land, under the exemption laws 
of Georgia of force in 1864. Code Ga. §• 
2013. To constitute a head of a family, 
it is not necessary that a man shall have 
either a wife or child. If he reside in a 
house of which he is proprietor, and have na 
other inmates than hired servants, he is in 
law the head of a family. See Case of Cobb 
[Case No. 2,920]. But as Mrs. Carswell and 
her children are not related by blood to- 
Dr, Taylor, however strong his social rela- 
tions may be, and with whatever affection 
he may regard them, he is not legally bound 
to support them, nor can they be regarded 
as his legal heirs. Hence, he is not entitled 
to any enlargement of his exemption on ac- 
count of the three children of Mrs. Cars- 
well. 

ERSKINE, District Judge. The decision 
of Mr. Register Murray ia affirmed. The 
clerk will so certify. 

An o])posite conclusion was reached in a case- 
under ttie Texas law. See In re Summers [Case- 
No. 13,604]. 



Case KTo. 13,776. 

In re TAYLOR et al. 

[1 Wkly. Notes Cas. 16.] 

District Court, E. D. Pennsylvania. Oct 1^ 
1874. 

Bankruptcy — Amended Act — Effect on Pend- 
ing Pboceedings — Readjudication. 

Adjudication under section 12, Act 1874 [18- 
Stat. 182], when petition filed before act. 



[23 Fed. Cas. page 731] 

[In the matter of William N. Taylor & Co., 
bankrupts.] 

A petition for adjudication was filed in this 
case previous to the passage of the amend- 
ments of Jtme 22, 1874. An adjudication was 
not had, however, thereon, until subsequent 
thereto, section 12 of said amendment being 
retrospective. A petition signed by the req- 
uisite amount in number and value of tlieir 
creditors was filed, praying the court to 
malie such order of confirmation or adjudi- 
cation as would validate such proceedings. 

Mr. Cleeman, for petitioning creditors. 

THE COURT vacated the warrant hereto- 
fore issued, and newly adjudged said firm 
bankrupts, and ordered the issuing of a new 
order of adjudication. 



TAYLOR, In re. See Case No. 11,97T; 



Case No. 13,777. 

TAYLOR V. The ANN D. RICHARDSON. 
[See Case No. 410.] 



Case Wo. 13,778. 

TAYLOR V. ARCHER et al. 

[8 Blatchf. 315; 4 Fish. Pat. Cas. 449.] i 

Circuit Court, S. D. New York. April, 1871. 

Patents— Disclaimer — Eqdivalests— First In- 
vBNTOtt— Costs— Flexible Gas Tdbixg. 

1, Letters patent were granted to William B. 
S. Taylor, February 21st, 1865, for an "improv- 
ed flexible tubing for illuminating gas." The as- 
signee of the patent brought this suit, and, dur- 
ing its pendency, died. His anministrator was 
substituted as plaintiff. The claim of the patent 
was, "the use and application of glue, or glue com- 
position, in the tubing, substantially as describ- 
ed, for tile purpose of making the flexible tubing 
gas tight, whether of cloth, or rubber, or other 
gum." During the pendency of the suit, the 
plaintiff, as sole owner of the patent, filed in the 
patent office a disclaimer to that part of the 
claim of the patent "which claims, as an im- 
provement in flexible tubing for illuminating 
gas, the use and application of glue, thereby 
limiting.the claim to the use and application of 
glue composilion in the tubing, substantially as 
described, for the purpose of making the flexible 
tubing gas tight, whether of cloth, rubber, or 
other gum." Held, that the disclaimer was 
valid. 

[Cited in Smith v. Nichols, 21 Wall. (88 U. S.) 
117; Dunbar v. Meyers, 94 U. S. 194; Elec- 
trical Accumulator Co. v. Julien Electric 
Co.. 38 Fed. 135.] 

2. The glue coruposition of the plaintiff's pat- 
ent was made of glue, dissolved in water, with 
molasses, (or, by substitution, glycerine,) honey 
or syrup added to preserve the glue in a flexible 
state. The defendant's tubes were made by the 
use of glue and glycerine in connection with ani- 
mal intestines, used in a tubular form. Animal 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprintfed by permission. The 
syllabus and opinion are from 8 Blatchf. 315, 
and the statement is from 4 Fish. Pat. Cas. 449.] 
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intestines were shown to have been, at the date 
of the patent, a known equivalent, in the making 
of flexible gas tubes, for the cloth or rubber or 
gum spoken of in the patent. The plaintiff used 
the glue to render the tube gas tight, and the 
glycerine to keep the glue moist. Glue was 
shown to be practically impervious to gas. The 
glycerine, in the defendant's tubes, kept the in- 
testine moist, and the glue moist also, and the 
glue acted, also, to keep the glycerine limpid. 
Held, that the defendant's tubes infringed the 
patent 

3. The said patent to Taylor is valid. 

4. Although the patentee may have started 
later in his experiments towards the invention 
than another person did, yet, as he first made 
the completed successful invention and followed 
it up by his patent, he must, in the race of dil- 
igence, be held to be the first inventor. 

5. The plaintiff was lield not to be entitled to 
recover costs, his disclaimer having been filed 
during the pendency of the suit. 

[Cited in Guarantee Trust & Safe-Deposit Co. 
V. New Haven GasUght Co., 39 Fed. 269.] 

[This was a bill in equity, filed to restrain 
the .defendants [Ellis S. Archer and others] 
from infringing letters patent [No. 46,507] for 
an "improved flexible tubing for illuminat- 
ing gas," granted to William B. S. Taylor, 
February 21, 1865, and assigned to Freder- 
ick R. Taylor, July 10, 1866.] 2 

Charles M. Keller and Charles F. Blake, 
for plaintiff. 

George GifEord, for defendants. 

BLATCHFORD, District Judge. This 
suit was brought in August, 1866, by Fred- 
erick R. Taylor, as plaintiff. He died in Oc- 
tober, 1866, and his administrator, William 
B. S. Taylor, was substituted as plaintiff. 
The suit is founded on letters patent grant- 
ed to William B. S. Taylor, February 21st, 
1865, for an "improved flexible tubing for il- 
luminating gas," and assigned to Frederick 
R. Taylor, July 10th, 1866. 

The specification says: "My said inven- 
tion consists in the use of glue, or a composi- 
tion of which glue forms a principal ingre- 
dient, as a coating or lining for flexible tubing 
used for the conduction of illuminating gas, 
and for the purpose of making such tubing 
impervious to the gas or its fluids." Four 
figures of drawings are then given, one 
showing a section of a mbber tube, with an 
inner lining or coating of glue; one showing 
a rubber tube, with a glue coating and a rub- 
ber covering; one showing a cloth tube, with 
a glue coating and a cloth covering; and one 
showing a cloth tube saturated with glue- 
and having a covering of rubber or cloth. 
The specification proceeds: "I depend upon 
the glue to prevent the gas from penetrating 
through the tubing. In coating or saturating , 
the tubing, the glue may be dissolved in wa- 
. ter, and a portion, say one-third, of molasses, 
honey, or syrup added, to preserve the glue 
in a flexible state. Glycerine will answer as 
a substitute for molasses. The glue or glue 
composition is applied hot 

2 [From 4 Fish. Pat Cas. 449.] 
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[Drawing^ of patent No. 46,307^ granted February, 21, IS^w, to W. B. S. Taylor. Published from the 
records of the United States patent office.] 



In the case of the tube shown in Fig. 1, 
"Where the glue is used as a lining or inner 
coating, the glue may be poured into the tube 
so as to fill it, and, after standing long 
enough to form a film or coating of the de- 
sired thickness, the rest is poured out. To 
cover or coat tlie tubing on the outside, or to 
saturate it, the glue may be applied with a 
brusli, or by dipping the tubing in a trough 
-of hot glue. When the tubing has an exte- 
rior cover of cloth or rubber, it is put on 
while the glue is adhesive, or it may be suf- 
fered to dry and a coat of rubber cement 
applied over the glue and the outer cover 
secured by it." The claim is, "the use and 
application of glue, or glue composition, in 
the tubing, substantially as described, for 
the purpose of making the flexible tubing 
gas tight, whether of cloth or rubber or otn- 
er gum." 

The defences set up in the answer are, 
non-infringement and want of novelty. On 
the .i^estion of novelty patents are set 
up, granted in England, to Brockedon and 
Hancock, and enrolled May 19th, 1847, to 
Margaret Henrietta Marshall, and enrolled 
April 4th, 1844, to Marius Pellen, and dated 
September 26tb, 1856, and to Edward Joseph 
Hughes, and dated June 8th, 1857; anu a 
tlescription in a printed public work publish- 
ed in London, England, in 1857, by Thomas 
Hancock, on the India rubber manufacture. 
It is also set up, that prior knowledge of the 
invention was possessed by Edwin M. Chaf- 
fee, John P. Holt, William H. Luther, Thom- 
as W. Prentice, Isaac A- Brownell, and The- 
odore Sweet, at Providence, Rhode Islana; 
and by Charles T. Hartwell, Augustus Lacy, 
and Edwin R. Walker, at the city of New 
York. Of the English patents so set up, the 
only one relied on in the proofs is that to 
Brockedon and Hancock, and the printed 
public work referred to was not put in evi- 
dence. The other evidence relied on, as to 
a. want of novelty, relates to an alleged prior 
invention at Providence, Rhode Island, by 
one Thomas L. Reed, and to another alleged 
prior invention, at the same place, by Thom- 
as L. Reed and David K. Ho^ssie. This evi- 
dence was put in without objection. 

Dui'ing the pendency of the suit, and after 
considerable of the testimony had been tak- 
en, the plaintiff, as administrator of li'reder- 
iek R. Taylor, and sole owner of the pat- 
ent, filed in the patent office a disclaimer, 
dated December 22d, 1870, to that part of 
the claim of the patent "which claims, as an 
improvement in flexible tubing for illumi- 
nating gas, the use and application of giue, 
thereby limiting the claim to the use and 
application of glue composition in the tub- 
ing, substantially as described, for the pur- 



pose of making the flexible tubing gas tight, 
whether of cloth, rubber, or omer gum." 

The validity of this disclaimer is challen- 
ged. But I see no difficulty in upholding it. 
It is substantially such a disclaimer, and 
operates under substantially the same cir- 
' cumstances, as the disclaimer which was 
sustained by this court, in Tuck v. Bramhill 
[Case No. 14,213]. Nor is there any obscuri- 
ty created in the specification, by engrafting 
on it, or incorporating in it, the language of 
the disclaimer. The disclaimer is only to a 
portion of the claim. It leaves unaffected 
the descriptive part of the specification. It 
merely strikes out from the claim the words 
"glue or." The use and application of glue 
composition in the tubing, for the purpose 
of making it gas tight, while it possesses the 
property of flexibility, is adequately describ- 
ed in the specification, and is properly claim- 
ed in the claim as it stands, with the uis- 
claimer applied to it. The 54th and 60th 
sections of the act of July 8th, 1870 (16 o.at. 
206, 207), contain substantially the same pro- 
visions, in regard to disclaimers, as the 7th 
and 9th sections of the act of March ad, 
1837 (5 Stat. 193, 194). 

The flexible gas tubes sold by the defend- 
ants, and alleged to infringe the patent, 
were made by the use of glue and glycerine, 
in connection with animal intestines, the in- 
testines being used in tubular form, and sev- 
eral being di-awn one over the other. As ani- 
mal intestines are shown to have been, at the 
date of the pat^t, a known equivalent, in 
the making of flexible gas tubes, for the 
cloth, or rubber, or gum, spoken of in the 
specification of the patent, the only point 
that could remain for consideration, on the 
question of infringement, would be, whether 
the glue and glycerine were used in the de- 
fendants' tubes for the purpose of making 
the tubes impervious to gas while capable of 
flexure. The ingenious theory constructed 
by the counsel, for the defendants, and sought 
to be supported by testimony and by elabo- 
rate arguments, is, that the oflice of the glue 
in the plaintiff's patent is to render the tube 
practically gas-tight, and that the office of 
the molasses, honey, syrup, or glycerine, in 
that patent, is to keep the glue moist, and 
prevent it from cracking when the tube is 
bent; that, in the defendants' tubes, the in- 
testines are used to render the tube practical- 
ly gas tight, the glycerine is used to keep the 
intestines moist, and prevent their becoming 
dry, and then cracking by being bent, and 
thus becoming leaky of gas, and the glue is 
used to thicken the glycerine, and keep it 
from running oflC through limpidity; and 
that, therefore, the defendants' tubes do not 
infringe. But this conclusion by no means 
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follows from the premises. The ottjeet, in 
the tuhes of hotli parties, is to have a tuhe 
that will bend without hecoming leaky of 
,gas, and that will stand the wear and tear 
of constant fle:^:ure in being moved. The 
object is not to make gas tight an immovable 
tube that is not to be subjected to flexure. 
The patent is for a "flexible tubing." The 
evidence is, that the intestines in the defend- 
ants' tubes will become dry, and then will 
be liable to crack by being bent, and thus to 
leak gas, unless they are kept moist. The 
defendants use the glue and glycerine. The 
glue is practically impervious to gas. The 
defendants completely coat the tubing with 
the mixture of glue and glycerine. The ef- 
fect of this coating is to make a gas-tight 
film, and, at the same time, to keep the in- 
testine moist, and free from liability to 
crack, the glycerine keeping the glue moist 
also. The intestine being of close texture, 
the proportion of glue used in the mixture, 
when the intestine is used, is less than when 
a foundation of less close texture than the in- 
testine is used. The glue needs to be thicker 
or thinner, as the orifices it is to bridge over 
are less or more minute. This is the evi- 
dence. Not only so, but the specification of 
the patent to Hoxsie and Reed, of November 
21st, 18G5, in accordance with which the de- 
fendants' tubes were made, states that when 
the compound of glue and glycerine is to be 
applied du-ectly to the surface of the intes- 
tine, it is to consist of equal parts of glue t 
and glycerine, but that, when it is to be ap- 
plied to a braided cotton covering, which cov- 
ers the spiral wire coil which gives form to 
the tube, to render that impervious, the rela- 
tive proportions should be about two-fifths 
glycerine to three-fifths glue, and that the 
glue may be in still gx*eater excess according 
to the consistency required by the nature of 
the fabric. The reason for this is shown to 
be, that the pores of tJie intestine are finer 
than the pores of the cotton covering, and, 
thoreCore, require less glue in the compound 
to ensure an unbroken continuity in the film, 
when applied and set. Now, if the defend- 
ants use the film of glue and glycerine, they 
do not infringe the patent any the less be- 
cause they use, in place of a foundation of 
cloth, or rubber, or other gum, a foundation 
of intestine, which is the equivalent, in law 
and in fact, of the cloth, or rubber, or other 
gum, although of closer texture, and so re- 
quiring a less proportion of glue tlian is named 
in the patent. Nor do they the less infi-inge 
because the glycerine, in addition to keeping 
the glue flexible, keeps the intestine, also, 
flexible. The compound of glue and glycerine 
is used, and, inasmuch as the glue is, in fact, 
impervious to gas, and its impers'iousness is 
preserved, under flexure, by the presence of 
the glycerine, the compound is used by the 
defendants for the same purpose specified in 
the plaintiff's patent, namely, to make the 
tube impervious to gas imder flexure. The 
glue acts to prevent the gas from penetrating. 
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It must so act, from its nature. So acting 
and being used, it must be held to be used 
for the purpose of so acting, notwithstanding 
it may also act to prevent the glycerine from 
being so limpid as to run away. The glycer- 
ine acts to moisten the glue, and keep it 
from cracking, and thus leaking under flexure. 
It must so act from its nature. So acting 
and being used, it must be held to be used 
for the purpose of so acting, notwithstanding 
it may, in addition, act to moisten the intes- 
tine, and keep it also from cracking, and thus 
leaking imder flexure. It is entirely clear 
that the defendants' tubes made of intestines, 
with the use of glue and glycerine, are an 
infringement of the plaintiff's patent. 

Taylor's invention was completed as early 
as the fii-st part of November, 1864. The pat- 
ent was applied for Januai-y 16th, 1865, the 
specification having been sworn to January 
14th, 1865. Neither Reed nor Reed and Hox- 
sie made a successful flexible tube, coated 
with glue and glycerine, until the early part 
of 1863. Taylor may have staited later in 
his experiments towax'ds the invention than 
either Reed or Reed and Hoxsie did, but he 
arrived first at the goal, and first made the 
completed successful invention, and followed 
it up by his patent. In the race of diligence, 
he must be held to be the first inventor. 

As to the tubing of the Brockedon and 
Hancock patent, it is clear, from that patent 
and the evidence, that it was not intended 
for gas tubing, and that it could not have 
been flexible gas-tight tubing; and it is more- 
than doubtful whether it would have been 
gas-tight, even though not submitted to flex- 
ure. 

There must be a decree for the plaintiff 
for a perpetual injunction, and an account, 
but without costs. Tuck v. Bramhill, before 
cited; Act March 3, 1837, §§ 7, 9 (5 Stat. 
193, -194); Act July 8, 1870, §§ 54, 60, 111 
(16 Stat. 206, 207, 216). 



TAYLOR (BAKER v.). See Case No. 782. 

TAYLOR (BANK OF ALEXANDRIA v.). 
See Case No. 854. 

TAYLOR v. BATTLE CREEK. See Case 
No. 13,735. 

TAYLOR (BATTLE CREEK v.). See Case- 
No. 13,735. 



Case No. 13,779. , 

TAYLOR v- BEMIS. 

[4 Biss. 406; Cos, Manual Trade-Mark Cas. 
132.] 1 

Circuit Court, N. D. Illinois. Jan., 1864. 

ThA-DE-MaKK — ISTANGIBLE IXTEUESTS — EQUITY 

Decree for Sale. 
1. A court of equity has no power to decree- 
the sale of a partner's interest in a firm brand 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Cos, Manual 
Trade-Mark Cas, 132, contains only partial re- 
port.] 
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or trade-mark. Such an interest is too intan- 
gible. 

2. Before decreeing a sale of an alleged inter- 
est of a partner, the court must be satisfied that 
the object or interest sought to be sold has some 
substantial, tangible value. 

The bill in this case alleged the recovery of 
a judgment in the superior court of Chicago in 
favor of plaintiffs against H. V. Bemis; that 
an execution vi-as returned not satisfied, and 
that the judgment was still due and unpaid; 
that Bemis was engaged in business in Chi- 
cago, as a roember of the fii-m of Downer, 
Bemis & Co., manufacturers and dealers in 
ale, his interest in which firm this bill de- 
signed to reach. The bill alleged that Wash- 
ington Smith held the property of Bemis un- 
der a mortgage, and that this mortgage was 
only a pretended moi-tgage and made to cover 
up Bemis's property. Answers were filed by 
Bemis, Downer, Washington Smith and oth- 
ers, admitting some of the facts alleged in 
the bill, but denying thai Bemis had any in- 
terest or property which could be levied upon. 

E. S. Smith, for complainant. 

F. B. Peabody, for defendant. 

DRUMMOND, District Judge. The proof 
shows Bemis was engaged In a partnership 
with Mr. Downer, under the firm name of 
Downer, Bemis & Co., agents and vendors of 
ale, and that they carried on a very consid- 
erable business— the manufacture and sale of 
ale; and it also appears that the brand of 
Downer, Bemis & Co. had acquired a cer- 
ta.in reputation, and it is claimed that the in- 
terest of Bemis in this brand is subject to the 
disposition of a court of equity, in order to 
enable the plaintiffs to recover a part if not 
the whole of their judgment. This Is tlie first 
point made by the plaintiffs' counsel, which 
affects the interest of Bemis and is called the 
ti-ade-marli of Downer, Bemis & Co., as man- 
ufacturers and vendors of ale. 

It is, secondly, claimed that Bemis had an 
interest In the assets of the firm of Stauver, 
Bemis & Jlurray, that formerly transacted 
business in Cleveland before Bemis came to 
Chicago, and that it is subject to the disposi- 
tion of a court of equity, in order to enable 
the plaintiffs to realize their judgment. 

These are the grounds on which the plain- 
tiffs ask for a decree, and I do not thinl: 
either of them is tenable. 

First. As to the right of the court to order 
the sale of the interest of Bemis in the 
brand or name of Downer, Bemis & Co.. 
agents and manufacturers and vendors of 
ale: Downer says in his examination that he 
and Bemis, not Bemis alone, established the 
name together. He also says that he had 
no more right in the name than Bemis. it 
is true that he says he has no interest in the 
name, but that is merely his opinion, and 
he expresses the same of Bemis's interest. 
The interest of Bemis would be merely his 
right to a part of the name or brand, and I 
cannot see that he has any distinct, tangible 



value separate from its connection, which Is 
the subject of sale or upon which the decree 
of the court can act. One of the arguments 
of plaintiffs' counsel is that Downer himself 
admits he has no interest in the name, and 
therefore the conclusion is that Bemis has 
all the interest It is clear from the proof 
that Downer has just as much interest as 
Bemis. They both established the name or 
brand together; they both carry on the busi- 
ness together; and he (Downer) says in his 
testimony that he has no interest, and he 
thinks that Bemis has none. 

There do not appear to be any special cir- 
cumstances in the case to authorize the court 
to decree the sale of the indefinite, intan- 
gible interest of Bemis in this mere name or 
brand. It is too shadowy a right for the 
court to interfere. The court cannot see dis- 
tinctly that there is any substantial interest 
which is the subject of sale, because, as I 
have already said, the interest of Bemis 
would be his right to a part of the name or 
brand and no more, and of course it would 
be only a company interest, whatever that 
might be, which might or might not be of 
some value. It does not affirmatively ap- 
pear that it is of any distinct or tangible 
value. 

Second. This same principle is applicable 
to the interest of Bemis in the partnership 
of Stauver, Bemis & Murray. The court has 
no means of knpwing whether the separate 
interest after the settlement of the firm is of 
any value whatever, and I think a court of 
equity ought to know before making a de- 
cree in such a ease that there is some tangi- 
ble Interest which can he sold which would 
be of some value. Here It rather affirma- 
tively appears it would be of no value what- 
ever. 

The bill will be dismissed. 



TAYLOR (BISPHAM v.). 
443 and 1,444. 
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Case No. 13,780. 

TAYLOR V. BOTHIN. 

[5 Sawy. 584; 8 Reporter, 516; Cox, Manual 

Trade-Mark Cas. 387.] i 

Circuit Court, D. California. Sept 1, 1879. 

Trade- Mark — Joint Interest — Dissolution of 
Partnership. 
Where two persons, associated in business for 
the manufacture and sale of a commodity, joint- 
ly adopted a trade-mark for it, they are equally 
entitled to its use after the dissolution of their 
connection; and if one of the parties obtain let- 
ters of registration in his own name, he may 
be compelled to transfer an equal interest to his 
associate. 

This was a suit in equity [by James S. 
Taylor against Henry E, Bothin] to compel 

1 [Reported by L. S. B. Sawyer. Esq!, and here 
reprinted by permission. 8 Reporter, 516, and 
Cox, Manual Trade-Mark Cas. 387, contain only 
partial reports.] 
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1:116 defendant to transfer to the complain- 
ajit letters of registration by wliieli a right 
to use a certain trade-marli Tvas obtained. 
John L. Boone, for complainant- 
David Freidenrieh, for defendant. 

FIELD, Circuit Justice. It appears from 
the evidence in this case that, previous to 
the fii-st of August, 1876, the complainant 
had discovered a process for mailing a valu- 
able yeast powder, and that during that 
year he was engaged under a contract with 
other parties in its manufacture and sale in 
the city of San Francisco, designating the 
powder as Sea Moss baking powder; that 
his contract with his associates having com'e 
to an end from their inability to furnish the 
required means, he applied to the defendant 
and proposed a connection with him in its 
manufacture and sale. At that time the de- 
fendant was engaged in the business of sell- 
ing coffee and spices, and knew nothing 
about the manufacture of yeast powders. 
After satisfying himself of the quality of 
the powder, the defendant agreed to give 
the complainant space in his establishment 
for its manufacture, the defendant to sell 
it as sole agent. As the complainant was 
without means and had a family to support, 
it was stipulated that he should receive an 
advance of ten doUai's a week for four weeks, 
and if the business proved a success he was 
afterwai'ds to receive one half of the profits. 
The business proved a success, and at the 
end of the first year tlie parties agreed to 
continue their connection for another year, 
with a stipulation that the complainant 
should relinquish his half Interest in the 
profits of the yeast powder business, and re- 
ceive in return one fourth of the profits of 
the entire business of the defendant, includ- 
ing that arising from the manufacture and 
sale of the yeast powders and that arising 
from dealing in coffee and spices. 

After the first arrangement was made be- 
tween the parties, and before any powders 
were manufactured, the complainant inform- 
ed the defendant that another designation 
than that of Sea ^loss should be given to 
the poAvder, as his former associates might 
lay some claim to the use of that designa- 
tion. The name of "Mrs. Mill's Cream" for 
that of Sea Moss was accordingly suggested 
and adopted. The powders manufactured 
and sold under the name of "Mrs. Mill's 
Cream Yeast Powders" came into general 
use, and the business accordingly became 
very profitable. 

During the second year of the connection, 
after a large demand for the powders had 
been created, the defendant, apparently ap- 
prehensive that the complainant might with- 
draw the manufacture from his establish- 
ment, secretly applied to the patent office 
at Washington and obtained letters of reg- 
istration, giving him an exclusive right to 
the use of the name "Mrs. Mill's Cream" as 
a trade-mark of the powders. The com- 



plainant, therefore, brings this suit, and 
prays the court to adjudge the trade-mark 
to be his property, and to order the defend- 
ant to transfer the letters of registration to 
him, or that such other and further relief 
may be granted as the nature of the case 
may require. 

Upon the statement of these facts, the only 
serious question for deliberation is whether 
the complainant is entitled to the exclusive 
use of the trade-mark or only to a joint or 
equal use of it with the defendant. Had 
the name been suggested and used by the 
complainant before the business connection 
with the defendant there would be no doubt 
of his exclusive right to it. But having been 
suggested and adopted after that connection 
was formed, upon a consultation of the par^ 
ties on the subject, and then used for their 
joint benefit, we are led to the conclusion 
that they are equally entitled to its use after 
that connection ceased. Clearly the defend- 
ant has no such exclusive right, and the rep- 
resentations which he must have made to 
obtain the letters of registration required by 
law, "that no other person, firm or corpora- 
tion" had the right to its use, are inconsistent 
with the facts. It matters not whether the 
arrangement between the parties constitut- 
ed a partnership, or whether the complain- 
ant was to receive a portion of the profits 
of the business as his salary; in either case, 
it was his process of making a valuable 
powder, which was to be used, and it was to 
his discovery that the name was to be given. 
We do not understand that when the com- 
plainant said he gave his process to the de- 
fendant he intended to abandon all right to 
the use of it, and to the manufacture of the 
powder designated by its new name, but 
only that he made the defendant acquainted 
with the secret of the process— the manner 
in which the powder was to be made. Hav- 
ing imparted that knowledge, and the two, 
in conjunction, having subsequently adopted 
the name, they must be regarded as equally 
having the right to use it. 

A decree must be entered for the com- 
plainant, adjudging him equally entitled 
with the defendant to the use of the trade- 
mark in question, and directing the defend- 
ant to execute a transfer to the complainant 
of an equal interest in the letters of regis- 
tration, and it is so ordered. 



Case Wo. 13,781. 

TAYLOR V. BRIGHAM et al. 

[3 Woods, 377.] i 

Circuit Court, S. D. Georgia. Nov. Term, 1876. 

PLeabisg at li&vr — Following State Practice 

—Shipping— LiABiMTr of Owneusfor. 

Mastek's Touts. 

1. Since the passage of the act of June 1, 
1872 (17 Stat. 196), the federal courts will fol- 

1- [Reported by Hon. William B. Woods. Cir- 
cu't Judge, and here repnnted by permission.] 
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low the decisions of the state supreme court on 
questions of pleading. 

2. The part owners of a steamboat are liable 
for the torts of the master, who is also a part 
owner, done in the execution of the business in 
which the boat is engaged, 

[Cited in The Albany, 44 Fed. 435.] 

Heard on motion for new trial. On Feb- 
ruary 4, 1856, the steamer Charles Haili'idge, 
when passing up the Ocmulgee river, found 
a lot of cotton, the property of plaintifif 
[Charles E. Taylor], at Nest-Egg landing, 
which had been left there for transportation 
down the river to Savannah. The captain 
took the cotton aboard, with the purpose of 
carrying it to Savannah, and proceeded up 
the river on his trip. His object in not wait- 
ing until he came back to Nest-Egg landing 
from his trip up the river, and then taking 
the cotton on board, was to forestall any oth- 
er boat, and make sure of the freight. He 
gave no bill of lading at the time, and took 
the cotton without authority of the owner. 
While proceeding up the river, the boat was 
snagged and took fire. The boat and cargo, 
including 42 bales of the cotton of the plain- 
tiff, were consumed. The plaintiff sued in 
trover the owners of the boat, among whom 
was the captain, for the value of his cotton 
so lost. 

The jury found for the plaintiff, and the de- 
fendants [Brigham & Kelly and others] here 
move for a new trial, w^nich they base on 
two grounds: First Because the court erred 
in not awarding a nonsuit on the motion of 
defendants, based on the ground that the suit 
should have been in case and not in trover; 
and, second, because the coui't eiTed in char- 
ging the juiy, that If Taylor, as captain of the 
boat, and one of its part owners, did, while in 
the prosecution of the business in which the 
boat was engaged, convert the cotton, all of 
the defendants, as part owners of the boat, 
are liable for his act. 

Richard F. Lyon, for the motion. 
W. B. Hill, contra. 

WOODS, Circuit Judge. The first ground 
of the motion is not well taken. By express 
act of congress, the practice, pleadings and 
forms and modes of proceeding in civil causes 
other than equity and admiralty causes, in 
the circuit and district courts shall confonn, 
as near as may be, to the practice, pleadings 
and forms and modes of proceeding existing 
at the time in like causes in the courts of rec- 
ord in the state within which such circuit or 
district courts are held. 17 Stat. 196. In a 
suit brought in trover by other parties against 
these same defendants to recover for cotton 
lost in the same disaster, and under precisely 
similar circumstances, the supreme court of 



Georgia held trover and not case was the 
proper form of action: Phillips v. Brigham, 
26 Ga. 617. In that case the court said, that 
if there was a conversion of the cotton, trover 
was the proper remedy, and that both the- 
taking of the cotton without authority and 
the deviation from the ordinary route, consti- 
tuted a conversion. This decision, upon a 
question of pleading in the state courts, is un- 
der the act of congress just quoted, binding 
upon this court. 

Second. Were the defendants, as part own- 
ers of the boat, all liable for the act of the 
captain in converting the cotton while in the 
prosecution of the business in which the boat 
was engaged? The law treats the captain of 
a boat as in some sort a subrogated principal, 
or qualified owner of the ship, possessing au- 
thority in the nature of exercitorial power for 
the time being. And his liability, founded 
upon this consideration, extends not merely 
to his contracts, but to his own negligences, 
malfeasances and misfeasances, as well as to 
those of his officers and crew. Hence it is 
that the master of a general or carrier-ship, 
as well as the owner, is treated as a common 
carrier. Story, Ag. §§ 314, 315. All ownere 
of a vessel are liable for the consequences of 
a wrongful act of a person employed by them, 
or of one part owner, so far as he is acting 
as the agent and representative of the others, 
if the tort be committed in obedience to posi- 
tive direction, or while in the actual discharge 
of a duty committed to him, or as a part of a 
service committed to him, and this rule ex- 
tends to all cases of mere negligence, however 
gross. Pars. Partn. 572. The owners of a 
ship are liable for the misconduct of the mas- 
ter to third persons, and for the conduct of 
the master and crew in the execution of the 
business in which they are engaged. Joy v. 
AUen [Case No. 7,552]; Dias v. The Revenge 
[Id. 3,877]; Ralston v. The State Rights [Id. 
11,510]; Sunday v. Gordon [Id. 13,616]; Mc- 
Guire v. The Golden Gate [Id. 8,815]; L'ln- 
vincible, 1 Wheat. [14 U. S.] 237; The Anna 
Maria, 2 Wheat. [15 U. S.] 327. The owners 
ai'e even liable for the willful and malicioiis 
acts of the master, done in the course and 
scope of his employment. Andrews v. Essex 
Fire & Marine Ins. Co. [Case No. 374]; Cof- 
fin V. Newburyport Ins. Co., 9 Mass. 436; 
Hazard v. Israel, 1 Bin. 240; Lyons v. Mar- 
tin, 8 Adol. & E. 512; M'Manus v. Crickett, 1 
East, 106; Jones v. Hart, 2 Salk. 441; Middle- 
ton V. Fowler, 1 Salk. 282; Quarman v. Bur- 
nett, 6 Mees. & W. 499; Bowcher v. Noid- 
strom, 1 Taunt. 568. The authorities cited 
fully sustain the charge of the court, which 
is complained of. 

Neither of the grounds on which the motion 
for a new trial is asked is well taken. The 
motion must, therefore, be overruled. 
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Case mo. 13.78S. 

TAYLOR et al.' t. BUOKNER. 

[4 Cranch, C. 0. 540.] i 

Circuit Court, District of Columbia. May 
Term, 1835. 

Slavery — Illegal Bbisqing into State— Suit 

FOH FitEEDOM — RETERSIOiTER'S InTEIIEST. 

1. An importation of slaves by a person who 
has only a life estate in them is an importation 
within the Maryland act of 1796, c- 67, § 1 [1 
Dor. Md. Laws, 1796, p. 334], and the consent of 
the reversioner to the importation is not neces- 
sary to give freedom to the slaves thus import- 
-ed. 

2. The question of the intent with which the 
iiiiportatjou is made is for the jury. 

Petition for freedom by Negro Charles 
Taylor, and others; six eases; removed from 
Washington to Alexandria county for a fair 
trial. 

The petitioners claim freedom by reason of 
their importation from Tirginia into the 
county of Washington "to reside," contrary 
to tlie Maryland act of 1796, c. 67, § 1. 

Mr. Taylor, for the defendant [Ariss Buet- 
ner], having offered evidence that some of the 
petitionee, namely, Fanny and her children, 
were the property of the defendant for the life 
of his wife only, prayed the court to instruct 
the jury, that the importation of those petition- 
ers by the defendant could not give them 
any right to freedom under the first section 
of the Mai-yland act of 1796, c. 67, and cited 
Negro Sally v. Ball, 1 Wheat [14 XJ. S.] 1, 
^nd the Virginia law of 1819, §§ 48, 49 (2 Rev. 
Code, 431). 

But THE COURT (MORSELL, Circuit 
Judge, not having heard the argument, gave 
no opinion) refused to give the instniction. 

Mr. Taylor then prayed the court to in- 
struct the jury that such importation, with- 
out the consent of the reversioners, could not 
give those petitioners a right to freedom im- 
■der the first section of the Maryland act of 
1796, c. 6T, which TBDB COURT still refused 
to give, notwithstanding the ease of Negro 
Sally V. Ball, 1 Wheat. [14 U. S.] o, consider- 
ing the words, "since it is the property of 
the person importing the slave wbich is for- 
feited," as dictum only; that point not be- 
ing necessaiT to the decision of that cause, 
the slave in that case not having been 
brought in to reside or for sale, but only for 
a year's service, and having been, in the 
course of the year, carried back to Virginia. 

Mr. Key, for petitioners, contended that the 
hiring out in Washington of the slave of a 
non-resident, for more than a year, is evi- 
dence that the bringing in was "to reside,'' 
■contrary to the fiist section; and that it had 
been so decided by this court. 

Ml*. Jones denied it; and appealed to the 
court. 

TELE COURT (nem. con.) said that they 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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did not recollect any such decision; but that 
the question was always left open to the ju- 
ry, as to the intent with which the impoi-ta- 
tion was made. 



Case KTo. 13,783, 

TAYLOR et al. v. BURLINGTON, O. R. & M. 
RT, 00. 

[4 Dill. 570; 4 Law & Bq. Rep. 74, 101; 11 

West. Jur. 337; 9 Chi. Leg. News, 329; 

4 Cent Law J. 535, 536.] i 

Circuit Court D. Iowa. ISIay Term, 1877. 

Mechanic's Lies — Railways — Relative Rights 

AND PbIOUITIES of MECHANICS AND MORT- 
GAGEES OSDEU THE Legislation of Iowa, 

1. Under the legislation of Iowa, mechanics 
and material-men are entitled to a lien on rail- 
ways for their work and labor. 

2. Such lien dates from the commencement of 
the building of the railway, and is prior to a 
mortgage executed pending the building of the 
railway, and before the particular work was 
done or materials furnished for which the lien 
is claimed. 

[Cited in James River Lumber Co. v. Danner 
(N. D.) 57 N. W- 345; Thomas v. Mowers, 
27 Kan. 268.] 

3. Under the legislation of Iowa, the relative 
rights and priorities of mechanics and mortga- 
gees considered and determined. 

4. Within what time mechanics' liens must be 
filed and enforced. 

The plaintiffs in the main suit, [Frederick] 
Taylor et al., are trustees in railway moil- 
gages on the Burlington, Cedar Rapids & 
Minnesota Railway Company. These mort- 
gages include all existing and future to be 
acquired propeity of the company, includ- 
ing rolling stock, and rents, and income, and 
were executed and recorded before the wbrk 
was done and the materials furnished by the 
intervening petitioners. Prior to the execu- 
tion of the mortgages the railway was pro- 
jected and partially surveyed from Burling- 
ton to Plymouth (in the north part of the 
state), and about §155,000 expended in grad- 
ing and preparing the road-bed along differ- 
ent parts of the line. The Sluscatine Di- 
vision was piu'chased from another company, 
which had graded and tied about twenty- 
five miles thereof; after the purchase there- 
of by the Burlington, Cedar Rapids & Minn- 
esota Railway Company, to-wit, July, 1872, 
the latter company executed the mortgage 
thereon, which was duly recorded. The main 
line was built in three divisions— the last be- 
ing completed December 1, 1872— but all are 
and were designed to be one railroad, and 
all are included in the mortgage to plaintiffs, 
which was recorded after work was begun 
on the second division. 

Wells, French & Co., pending the foreclo- 
sure suit against the railway company, came 
into court and filed a petition setting up their 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 4' 
Law & Eq. Rep. 74, 101, contains only a partial 
report] 
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claims and asking an order on the receiver to 
pay them. This petition was amended, ask- 
ing to establish a mechanic's lien on the rail- 
road for one span of a truss bridge over Mud 
creek, on the main line; for two spans of a 
truss bridge over the Iowa river, on the Mus- 
catine Division, and for forty coal cars. The 
dates and amounts of their claims are as fol- 
lows: 

1. For one span Howe truss bridge 

furnished for main line, over 
Mud creek, between Vinton and 
Cedar Eapids, February 24, 

1874, amount due. $ 1,404 50 

With ten per cent, interest from 
April 12, 1874. 

2. For two spans Howe truss bridge 

over Iowa river, Muscatine 
Division, delivered December, 
1873, balance due December 4, 

1873 1,313 85 

With ten per cent, interest from 
that date. 

3. For balance due on forty coal 

cars sold and delivered August 
14, 1873, after payments and 
settlements up to November 1, 

1874 9,397 83 

With interest at seven per cent, 
from that date. 

4. On April 1, 1875, all the above 

were thrown into one statement, 
on which, with added interest, 
there was then due to Wells, 
French & Co 13,108 04 

5. On April 12, 1875, the 

railway company paid. . ? 500 
On May 1, 1875, same paid 1000 1,500 00 

Leaving general balance due... $11,608 04 

The last $1,500 was applied on interest due 
and balance on first note for ears. 

In respect to these Howe truss bridges, the 
parties agreed as follows: That the span of 
Howe truss bridge of seventy-five feet, which 
was sold in 1874, was sold in lumber and iron 
in Chicago, and delivered there in separate 
pieces and put up across Mud creek, and 
iron put over it by the railroad company on 
the main line, on the division between Cedar 
Kapids and Waterloo, after the main line 
was finished and in operation, and was put 
up to supply the place of a bridge at the 
same place which was broken down or car- 
ried away by high water. That the two 
spans of Howe truss bridge furnished in 
1873, for the Iowa river, on the Muscatine 
Division, were sold and delivered it the date 
named, in 1873, at Chicago, and- placed in 
place by the railroad company, and iron and 
ties put over them by the railroad company. 
That the said Burlington, Cedar Rapids & 
Minnesota Railway Company purchased the 
Muscatine Division when It was graded and 
tied for about twenty-five miles, of another 
railroad company, and placed the mortgage 
on that division, and recorded it, before the 
said Burlington, Cedar Rapids & Minnesota 
Railway Company commenced any work on 
the division, but after it was graded by the 
other company. The date of delivery of the 
span over Mud creek, was on the 24th day 
of February, 1874. The date of the delivery 



of the two spans over the Iowa river, on the 
Muscatine Division, was on the 2Gth day of 
December, 1873. The contract to furnish for- 
ty coal cars is in writing, • dated August 3, 
1873, and the cars were sold and delivered 
without any condition, and this conti-act was 
made and the cars delivered long after the 
main line of the railroad was completed. On 
November 9, 1875, Wells, French & Co. filed 
statements for liens in Benton and Johnson 
counties for the bridges, and on November 
18, filed statement in Linn county for bal- 
ance due on cars. On December 14, 1875,. 
Wells, French & Co. filed amended petition 
to enforce and establish these liens, and 
claimed and prayed a lien on the whole road 
for each amount. December 28, 1875, the 
trustees answered the petition, setting up 
the statute of limitations against the lien, 
and aveiTing that Wells, French & Co. were 
not entitled to a lien as against the mort- 
gage. The question is, whether Wells, 
French & Co. are entitled to a mechanic's 
lien for all or any part of these claims, and 
if so, whether it is prior or subsequent to the 
lien of the mortgages. The provisions of the 
statute upon which this question depends, 
are mainly sections 2130, 2137, 2139-2141, 
2143, 2510, and 2539 of the Code of Iowa of 
1873, which, so far as material, are referred 
to in the opinion of the coui-t. 

Hubbard & Deacon, for Wells, French & 
Go. 

James Grant, for railway mortgage trus- 
tees. 

[Before DILLON, Circuit Judge, and 
LOVE, District Judge.] 

DILLON, Circuit Judge. In the various 
railway foreclosure cases in this court, there 
are probably forty intervening petitions filed 
seeking to establish, on behalf of the claim- 
ants, mechanic's lien on the property cov- 
ered by the i-ailway mortgages. The trus- 
tees, in these mortgages, resist the right to 
any lien whatever, in many cases, and par- 
ticularly resist the establishment of a me- 
chanic's lien in any case where the labor 
was done, or the materials were furnished, 
after the recording of the mortgage, which 
shall have priority over the mortgage. There 
are also questions as to the lien for repairs- 
after the road has been completed, as dis- 
tinguished from the right to a lien for origi- 
nal consti-uetion; and questions, also, as to- 
limitation of the lien of the mechanic. 

The most important of these questions 
are presented in the case of Wells, French 
& Co., and that has, therefore, been selected 
as the one in which to state the conclusions 
at which the court has arrived. In many 
respects nothing is more unlike than the 
erection of an ordinary building and the 
construction and equipment of a line of rail- 
way, and much of the difficulty in constru- 
ing the legislation of the state has arisen 
out of the grouping of the two by the leg- 
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islature and making an uniform or single 
provision for both. Tlie duty of the court 
is to feel its way to the legislative intent 
smd give that intent effect as far as it may. 
Wherever the statute has been construed by 
the supreme court of the state, that con- 
struction will be accepted as a rule of de- 
cision by this court While we have con- 
sidered every decision of the state supreme 
court which bears upon the questions be- 
fore us, and also the full and exhaustive dis- 
cussions of counsel, it is not proposed to go 
into an elaborate exposition of the difiEerent 
provisions of the statute, but mainly to state 
the results to which our examination has 
brought us. 

The mechanic's lien statute (Code, §§ 2130, 
2132) extends, inter alia, to all persons "who 
construct or repair any work of internal im- 
provement," including railways, and gives a 
lien "for labor done,* or materials, machin- 
ery, or fixtures furnished," upon "such build- 
ing, erection, or improvement, and upon the 
land belonging to the owner, on which the 
same is situated." Section 2130. 

Another section provides for the filing of 
the claim with the county clei-k within nine- 
ty days after the work is done, and declares 
what shall be the efEect of a failure to fiie. 
Section 2137. 

Section 2139 first provides for the priority 
of mechanics' liens as among themselves, 
making the same depend upon the order of 
filing, and then proceeds to exact that such 
liens "shall be preferred to all other liens 
and incumbrances which may be attached 
to or upon such building, erection, or other 
improvement, and to the land on which the 
same is situated, or either of them, made 
subsequent to the commencement of said 
building, erection, or improvement." The 
lien extends to the entire land to the ex- 
tent of the interest of the person for whom 
the mechanic did the work or furnished 
materials, and to a leasehold interest, as to 
which the provision is that the forfeiture 9f 
the lease shall not impair the mechanic's 
lien as to the buildings, but the same ma^^ 
be sold to satisfy the lien and be moved off 
within thirty days after the sale. Section 
2140. 

Section 2141 provides for still another case 
in tliese words: "The lien for the things 
aforesaid, or work, shall attach to the build- 
ings, erection, or improvements for which 
they were furnished or done, in preference 
to any prior lien, or incumbrance, or mort- 
gage upon the land upon which the same is 
erected or put, and any person enforcing 
such lien, may have such building, erection, 
or other improvement sold under execution, 
and the purchaser may remove the same 
within a reasonable time thereafter." The 
suit to enforce a mechanic's lien must be in 
e'quity. Section 2510- 

We hold as follows: 

1. Section 2139 contemplates and provides 
for a case where, at the time of the com- 



mencement of the building or railway, there 
is no recorded lien or incumbrance thereon, 
and where such lien or ineumbi'ance is creat- 
ed subsequent to the commencement of the 
building or railway; in which case the me- 
chanic has a lien which relates back to the 
commencement of the building or i-ailway, 
although the particular work of that me- 
chanic was done, or his materials were fur- 
nished, after a mortgage was recorded, or 
lien created. 

As to an ordinary building, the proposition 
just stated admits of no doubt; indeed, it 
has been expressly decided to be correct by 
the supreme court of the United States, in 
respect of an enactment copied from the 
Iowa statute. Davis v. Bisland, IS Wall. 
[85 U. S.] 659. 

As to the application of this principle to 
railways, the decision of the supreme court: 
of Iowa is conclusive. Neilson v. Iowa East- 
ern B. Co. (Sept. term, 187G) 44 Iowa, 71. 

Construing section 1833 (the same as sec- 
tion 2139 of the Code of 1873), it was de- 
cided, in the case last cited, that the lien 
of the mechanic dates from the commence- 
ment of the railway, treating it as an en- 
tirety, and has priority over a mortgage ex- 
ecuted after the work of constructing some 
portion of the railway has been commenced, 
and before the particular work was done, 
or materials furnished, for which the me- 
chanic's lien is claimed. 

2. Section 2141 makes provision for a still 
different case. This section contemplates 
and provides for a case where there is n 
mortgage, lien, or incumbrance upon the 
land prior to the time when the owner com- 
mences "a building, erection, or other im- 
provement thereon." What, then, are the 
relative rights of such prior incumbrancers 
and the mechanic? This is plainly deter- 
mined by the section itself. As to the lana, 
the mortgage is declared to retain its piior- 
ity; but as to the buildings, erections, or 
improvements put upon the land subsequent 
to the mortgage, the mechanic has priority 
over the" mortgage— may enforce his lien ac- 
cordingly, and have the building, erection, 
or improvement sold on execution, and re- 
move the same within a reasonable time. 

The mechanic has, in such a case, the same 
right as against the mortgagee that he has 
as against the lessor under the preceding 
section. 

This view, to the extent just stated, is in 
accordance with the decision of the supreme 
court of the state in Getehell v, Allen, 34 
Iowa, 559, which case, so far as it relates 
to an "independent erection on the land," 
is undoubtedly correct, and is approved, at 
least to this extent, by the same court in the 
subsequent case of Neilson v. Iowa Eastern 
R. Co., supra. 

3. But suppose the prior mortgage attach- 
es not only to land, but to a completed house, 
or other erection or improvement thereon, 
and the house or other improvement is re- 
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paired by the meelianie, at the instance of 
the owner— what, then, are the relative 
rights of the mortgagee and the mechanic? 
This was the question which gave so much 
trouble to the state supi'eme court, as will be 
seen by reference to Getchell v. Allen, and 
the first opinion of that court in the Neilson 
Case. Under section 2130, undoubtedly the 
mechanic has a lien for repairs to a build- 
ing erected and completed before the repairs 
were begun. That section uses the word 
^'repairs," and reparations by a mechanic 
are w^ithin the remedial purpose of the leg- 
islature. But when does such a lien attach, 
and how is it to be enforced? As against the 
owner, the lien attaches from the time the 
repairs are begun. This is plain enough, 
and just. But when does this lien attach as 
against a prior mortgagee of land and build- 
ing? The answer is, at the same time it at- 
taches as against the owner. The result is 
that repairs on a previously completed build- 
ing or railway on which a mortgage rested 
prior to the commencement of such repairs, 
do not give a lien which will override the 
lien of the mortgage. The legislature has 
not authorized the owner of a building or 
railway, on which such owner has given a 
mortgage, to improve the mortgage out of 
existence by making repairs ad libitum, and 
furnishing the owner the necessary credit 
therefor, by giving the mechanic and mate- 
rial-man a lien paramount to the mortgage. 
Such a view has neither law, justice, equity, 
nor public policy to recommend it. This 
conclusion accords with the opinion of the 
supreme court on this point in one branch 
of the case of Getchell v. Allen. To such a 
case section 2141 of the Code does not apply 
—that section only applying to cases where 
the lien of the mechanic is sought with re- 
spect to improvements which were not on 
the land when the prior mortgage was talc- 
en, and on the security of which the mort- 
gage did not rely. 

Suppose a lessee improves the house of the 
lessor, it would hardly be contended, under 
section 2140, that the mechanic could sell the 
whole house under his lien, and move it 
away. Nor, under section 2141, can he do 
this with respect to a building covered by a 
prior lien. The provisions and purpose of 
the two sections, in this regard, are the 
same. 

Where there is a prior lien on the build- 
ing or railway, these once having been com- 
pleted, if a mechanic subsequently does 
work, or furnishes materials, he has a lien, 
but a lien subordinate to the mortgage, and 
which must be enforced as such, and it is 
accompanied with no right of removal. This 
view accords with the language of the stat- 
ute and with its policy, and leads to just re- 
sults. Any other view leads to confusion 
and injustice. 

Applying these principles to the case of 
Wells, French & Co., the result is this: 

1. As respects the bridge furnished in 1874, 



after the execution of plaintiffs' mortgage, 
and after the road had been completed, to 
replace a bridge which had been carried 
away, any lien which it would be possible 
to get therefor would be subsequent to the 
mortgage. 

2. The same principle applies to the coal 
cars furnished in 1873, even if it were con- 
ceded that there was a lien upon a railroad 
for cars furnished to use thereon, which is 
at least doubtful. New England Car Spring 
Co. V. Baltimore & O. R. Co., 11 Md. 81. 

3. As to the two spans of bridge furnished 
in December, 1873, for the original construc- 
tion of the Muscatine Division, the petition- 
ers are entitled to a lien, if they have com- 
l>Iied with the provisions of the statute in 
respect to filing their claim and bringing 
suit to enforce it. Code, §§ 2137, 2138, -o29. 
As these were delivered December 26, 1873, 
the ease falls within the Code of 1873, and 
not the Revision of 1860. 

Under the Code of 1873 (section 2137), the 
mechanic may file his lien within ninety 
days, etc., "but a failure to file the same 
within the time aforesaid shall not defeat 
the lien except against purchasers or incum- 
brancers in good faith without nptice, whose 
rights accrued after the ninety days and be- 
fore any claim for the lien was filed." 

"Actions to enforce a mechanic's lien must 
be brought within two years from the time 
of filing the statement in the clerk's office." 
Section 2529. The two bridge spans in ques- 
tion were delivered December 26, 1873; state- 
ment for lien filed November 9, 1875, and the 
petition filed to enforce and establish the 
lien December 14, 1875, which was within 
the two years. As against the raihvay com- 
pany, the failure to file the statement for a 
lien does not defeat the lien, and there are 
no incumbrancers or purchasers w^hose rights 
accrued after the ninety days and before the 
same was filed. The supposed defect in the 
statement, if not cured by the stipulation, is 
not of such a nature as to defeat the lien. 
For the amount due for these two spans, §1,- 
313.85, with interest, the petitioners are en- 
titled to a lien prior to the mortgage. De- 
cree accordingly. 

In Re Intervening Petition of the Union Roll- 
ing Mill Company. 

[Before DILLON, Circuit Judge, and LOVE, 
District Judge.] 

DILLON, Circuit Judge. At a period dis- 
tinctly after the railroad was finished, and 
had long been operated, the rolling mill com- 
pany "furnished to the railway company (in 
April, June, August, and December, 1874). 
iron and steel rails for the repair of their 
lines of railway; which rails were placed in 
their said railway, and have ever since been 
and are now used as part of the track there- 
of." The mortgages were recorded years be- 
fore. 

This petition raises the single question 
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whetlaer a lien exists, under the mechanic's 
lien statute, for repairs to a railway previ- 
ously completed and in operation, -which is 
superior to the lien of a mortgage made and 
recorded before the repairs but subsequent 
to the original commencement of the Tivork 
of constructing the railway. 

This question is covered by the principles 
laid down in the case of Wells, French & Co. 
The petitioners have a lien, but it is sub- 
sequent to the mortgage. The result would 
have been different if the rails had been fur- 
nished for the original or first construction 
of the road. 

In the Matter of the Intervening Petition of 

the United States Wind Engine & 

Pump Company. 

The material facts are, in brief, as fol- 
lows: 1. Between April 14, 1870, and March 

3, 1S75, intervenor sold and delivered to the 
Burlington, Cedar Rapids & Minnesota Rail- 
way Company, wind engines and fixtures 
to the value of $11,137.17, of which has been 
paid ?7,167.43, leaving balance due ?3,969.- 
74— ?2,G26.02 bearing interest at ten per 
cent, and $1,343.72 bearing interest at six 
per cent— as shown by agi'eed statement, and 
from dates there given. 2. They were all 
sold under a verbal agreement "that the 
title to the engines should not vest in the 
railway company till paid for." It was, of 
course, not recorded. 3. December 6, 1875, 
petitioner (United States Wind Engine & 
Pump ■ Company) filed its petition asking 
payment from the receiver for the balance 
due,' or the right to remove the engines, etc., 
or other relief; and on same day the trus- 
tees in the railway mortgages filed answer 
averring that the agreement for title was 
not good, because not recorded, as required 
by act of 1872 (Code, § 1922), and averring 
title in the railway company, and through 
it were subject to the mortgage, etc.; and 
on same day a general replication was filed. 

4, April 5, 1876, intervenor amended, by. 
leave of the court, and claimed mechanic's 
lien on entire road, etc., under statements 
for liens filed in all counties where engines 
were situated on March 27 and 28, 1876. 
May 1, 1876, the trustees answered, claim- 
ing priority for their mortgages, denying in- 
tervener's right to a lien, because not filed 
within one year after the last engines were 
sold, and because they were no part of the 
construction or repairs of the road. May 6, 
1876, replication filed. The amount due pe- 
titioner was not disputed. The parties stip- 
ulated as to the facts. 

Hubbard & Deacon, for petitioner. 
James Grant,, for trustees in the railway 
mortgages. 

[Before DILLON, Circuit Judge, and 
LOVE, District Judge.] 

DILLON, Circuit Judge. The petitioner, 
on December 6, 1875, filed its petition to re- 



cover out of the fund in court, or have re- 
turned to them certain wind-mills, and arti- 
cles supplied to repair the same furnished 
on and since November 30, 1873. The pe- 
tition alleges that pumps and engines had 
been furnished before that, but all that 
were furnished prior to November 15, 1873, 
hp.d been paid for. It alleges that said 
mills and fixtures were furnished to said 
railway company by virtue of a "verbal 
agreement that they were to be paid for in 
monthly installments, and the wind com- 
pany were not to relinquish their title un- 
til they were paid; and it was expressly 
understood, in case of default the plaintiff 
should have the right to take and remove 
the mills and fixtures" (see the first bill). 
The defendant answered, denying the agree- 
ment as to title, and averring that said 
contract was not in writing, acknowledged 
and recorded, and could not be enforced. 
Upon the coming in of this answer, the 
plaintiff, on the 21st of March, 1876, filed a 
mechanic's lien claim, and amended its bill, 
claiming alternatively a mechanic's lien, not 
only for the wind-mills and pumps, but for 
the supplies and repairs of the same. The 
right to a mechanic's lien is denied l?y an 
answer filed to the amended petition. The 
material stipulation in the agreed facts is 
as follows: "An agreement or understand- 
ing existed between the United States Wind 
Engine and Pump Company and said rail- 
way company that the title to all the prop- 
erty delivered should not vest in the rail- 
way company until paid for; but said agree- 
ment was not in writing, and was never re- 
.corded." 

The petitioner asks alternative relief. 

1. They claim that effect should be given 
to the verbal agreement as to the title re- 
maining in the petitioners until payment 
for the engines was made. The answer of 
the trustees is that the agreement not being 
recorded, it cannot avail as against them 
without notice of it. All the engines deliv- 
ered before November, 1873, have been paid 
for. It is those delivered after that date 
that are in controversy. If regarded as 
realty, the recording, statute would give the 
priority to the mortgagee without notice. 
If personal property, the act of 1872 (Code, 
§ 1922) declares the condition as to retaining 
title invalid against creditors without no- 
tice, unless the investment be in writing 
and recorded. It was neither in writing 
nor recorded. Nor is it shown that the- 
trustees in the railway mortgage had notice 
thereof. It is not stated in the stipulation 
when the agreement as to title remaining 
in the seller was made, but as engines were 
sold from time to time, beginning in April, 
1870, it is argued that the agreement must 
have been made prior to that time, and 
hence it was a continuing agreement, an- 
tedating the statute, and hence, under our 
decision in the Haskell & B. Car Co. Case 
[unreported], it need not be recorded. But 
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in that case there was an agreement in 
writing prior to the statute, and specifically 
relating to the ears in dispute. In this ease 
it is not shown that, prior to the statute of 
1872 (Code, § 1922), the parties made a con- 
tract which bound the petitioners to fur- 
nish and the railway company to receive 
the engines now in dispute, viz., those de- 
livered after November, 1873. The statute 
(section 1922), therefore, applies, and must 
have effect if the trustees in the railway 
mortgage are "creditors" of the railway 
company within the meaning of the section. 
The railway mortgages, under which the 
trustees claim, were made and recorded prior 
to the delivery of the engines here in ques- 
tion. The statute of the state authorizes 
railway companies not only to mortgage 
their existing property, "but also property, 
both real and personal, which may there- 
after be acquired, and shall be as valid and 
effectual for that purpose as if the proper- 
ty "n^as in possession at the time of the ex- 
ecution thereof" (Code, § 1284); and the re- 
cording thereof "shall be notice to all the 
world of the rights of all parties under the 
same" (Id. § 1285). 

The railwaj' mortgages were executed and 
recorded prior to the delivery of the engines 
not paid for, and cover all after-acquired 
property pertaining to the railway. These 
engines are on the right of way, are es- 
sential to the use of the railway, and are 
part of it. They fall within the property 
embraced in the mortgage. But it is claim- 
ed that, as to after-acquired property, the 
mortgagee must take it cum onere (U. S. v. 
New Orleans, 12 Wall. [79 U. S.] 362); and 
as the stipulation as to title being retained 
by the seller is good between the parties, it 
is likewise good as to the mortgagee or trus- 
tees. Treating these engines as in the na- 
ture of personalty or removable fixtures, 
I am inclined to think, aside from the re- 
quirements of section 1922 of the Code, that 
this position would be sound. But the mort- 
gagees are creditors of the railway com- 
pany, and such vei'bal unrecorded agree- 
ments are declared to be invalid against 
"any creditor" (prior or subsequent) with- 
out notice, and are probably ineffectual as 
against the trustees in tL*; railway mort- 
gage in actual possession under the mort- 
gage. 

2. As to the claim for a mechanic's lien, 
section 2129 of the Code enacts that "no per- 
son shall be entitled to a mechanic's lien 
who takes collateral security on the same 
contract." 

It is admitted that, for the purpose of se- 
curing payment, the vendors made a eon- 
ti*act to retain the title. This would be 
good between the parties, and would be 
good against creditors if it had been reduced 
to writing, acknowledged and recorded. 

A seller who undertakes to secure him- 
self in this specific way, showing that he 
does not rely upon the lien given by the 



statute to the mechanic or material-man — 
a way inconsistent in its nature with a right 
to a lien under the statute— takes "collateral 
security" within the meaning of the statute, 
and hence is not entitled to a mechanic's 
lien. Petition dismissed. 



Case Wo. 13,784. 

TAYLOR et al. v. CARPENTER. 

[3 Story, 458; 7 Law Rep. 437; 2 West Law J. 

187; Cox, Manual Trade-Mark Cas. 14, 

41; Cox, Am. Trade-Mark Cas. 14.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1844, 

Trade Marks— Aliens— Equitable Rklicf. 

1. Where the plaintiffs were manufacturers, 
in England, of "Taylor's Persian Thread," — 
and the defendants, in America, imitated their 
names, trade marks, envelopes, and labels, and 
placed them on thread of a different manufac- 
ture; it was held, that it was a fraudiilent in- 
fringement by the defendants of the right of tlie 
plaintiff, for which equity would grant relief; 
whether other persons had, or had not done the 
same. 

[Cited in Perkins v. Currier, Case No. 10.985; 

Cuervo v, Jacob Henkell Co., 50 Fed. 472; 

Menendez v. Holt, 128 U. S. 514, 9 Sup. Ot. 

145.] 
[Cited in Julian v. Hoosier Drill Co., 78 Ind. 

414; Oilman v. Hunnewell. 122 Mass. 151; 

Connell v. Reed, 128 Mass. 477. Cited in 

brief in Caswell v. Davis, 58 N. Y. 225.] 

2. In the courts of the United States, alien 
friends are entitled to claim the same protection 
of their rights, as citizens. 

[Cited in U. S. v. Wong Dep Ken, 57 Fed. 

212.] 
[Cited in Derringer v. Plate, 29 Cal. 296.] 

BiU in equity [by John Taylor and others 
against Daniel Cai-penter] for an injunction 
and other relief. The bill in substance 
stated: "That the plaintiffs are subjects of 
the queen of Great Britain, and for many 
years past have been vei-y extensively en- 
gaged in manufacturing and selling cotton 
sewing thread, as well in the United States 
as in England, which is put up for sale on 
spools labelled on the top 'Taylor's Persian 
Thread,' and on the bottom 'J. & W. Taylor, 
Leicester,' with the number of the thread, 
and number of yards on each spool, and with 
other devices thereon, for the purpose of 
distinguishing their spool threads described 
in the said bill, from spool thread manufac- 
tured by others. A portion of said spools 
were red, and a portion of them black, ac- 
cording to the number of yards on each; 
that the complainants have established agen- 
cies in the United States for the sale of 
their threads in Boston, New York, &c., and 
have employed, and employ a general agent, 
viz: B. Warburton, who resides in New 
York; that in order to guard against frauds, 
the complainants caused their threads to be 
enclosed in envelopes, some bearing a stamp 
of a coat of arms and motto, others bearing 



1 [Reported by William W. Story, Esq. 2 
West Law J. 187, contains only a partial report.] 
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■a. stamp, inscription or caution to purclias- 
«rs in the words following: 'The Persian 
thread made by J. & W. Taylor is labelled 
on the top of each spool, "Taylor's Persian 
Thread," and on the hottom "J. & W. Taylor, 
Leicester." The above is for the protection 
■of buyers against piratical articles of in- 
ferior quality, fraudulently labelled with the 
name of Taylor.' That the defendant has 
■extensively manufactured and sold spurious 
threads of inferior quality, put up on spools 
similar to those used by complainants, and 
■colored, stamped and labelled, and enclosed 
in envelopes resembling exactly the spools, 
labels, devices, trade marks aud envelopes 
used by the complainants; that this conduct 
of the defendant has greatly injured the 
■complainants, not only by depriving them of 
the profits on the sale of large quantities of 
their own threads, but by the prejudice to 
the reputation of the article manufactured 
by them, caused by the Inferior quality of 
the threads sold by the defendant." 

The complainants further state, that they 
bave obtained specimens of such spurious 
threads, &c., which they are ready to ex- 
hibit to the court; that they filed their bill 
against the defendant, before the chancellor 
of New York, substantially alleging the 
same grievances as are set forth in this bill; 
—that the defendant by his answer admitted, 
that he had used the name, and trade maxks 
of the complainants as set forth in their 
said bill, but denied that the ax-ticle manu- 
factured by him was inferior to that of the 
<:omplainants. They chai'ge, that the said 
■conduct of the defendant is a fraud, as 
well on them, as on the citizens of this com- 
monwealth, and of the United States, pur- 
■chasing said spurious threads as genuine, 
And they pray for an injunction against the 
defendant, and for an account. 

The defendant in his answer admits, that 
the plaintiffs are aliens residing in Leicester, 
England, and they, or others, using the said 
name, have been engaged in vending sewing 
■cotton threads, in New York and Boston; 
but he does not admit that they are the 
manufacturers thereof, but alleges, that they 
purchase, and wind it on spools labelled and 
marked as in the bill set forth, and en- 
■closed in envelopes as described in the bill; 
that the threads so vended by complainants 
have acquired a good reputation in the Unit- 
■ed States, but that the reputation of the 
same had fallen off before he began to put 
up threads; that he has been informed and 
believes, that during the last three or four 
years, large quantities of tliread have been 
spooled and labelled and packed as "Taylor's 
Thread" or "Persian Thread," in England, 
by persons other than complainants, and ex- 
ported to the "United States as the thread of 
the complainants, so publicly, that the com- 
plainants knew the same, or were legally 
affected with notice thereof; that his thread 
is as good as that of the complainants; that 
he has put up thread on black spools labelled 



as aforesaid, in envelopes similar to those 
described by complainants as being printed 
in raised letters; but that he never put up 
thread in envelopes bearing a coat of arms, 
&c., on red spools, or on spools labelled 300 
yards, or with a coat of arms, &'c. That 
he has consigned his thread to F. D. Ellis 
for sale, as his agent, and always instructed 
him to inform purchasei-s, that they were of 
domestic manufacture; that he is informed 
by Ellis, and believes, that he never pretend- 
ed that the said threads were those vended 
by complainants, and that he, the defend- 
ant, never sold any under such pretence— 
on the contrai'y they always informed pur- 
chasers, tliat the said threads were of do- 
mestic manufacture, and not made or put 
up by the complainants; that the complain- 
ants are aliens, and have no exclusive right 
of vending spool cotton thread, put up, la- 
belled and marked in the manner set forth 
by the bill; that the defendant had full 
right and lawful authority to manufacture 
and put up on spools, and with labels, in 
all respects similar to those of the com- 
plainants, and to sell the same in the United 
States, without becoming liable to the plain- 
tiffs for so doing. He denies, that any citi- 
zens of the United States have been damni- 
fied. He avers that for six or seven years 
before, and ever since he commenced putting 
up threads as aforesaid, divers persons other 
than the complainants or defendants, have 
manufactured and put up thread on spools, 
colored, labelled, &c., in the same manner as 
alleged by the complainants, for sale, in the 
United States, so publicly, that the com- 
plainants or their agents, either knew the 
same or w^ere affected with notice thereof; 
that according to the custom of trade, he, 
the defendant, is not liable or accountable 
to the complainants, or to any foreign man- 
ufacturer or trader, for using in the United 
States their marks, numbers, labels, names, 
stamps, figures, designs, &c. The defendant 
admits the commencement of a suit by the 
complainant against him in New York, and 
that he answered the same in haste, &c., 
and he submits, that as the matter in dis- 
pute here is involved in the suit in New 
York, he ought not to be held further to 
answer before the court here. 

The cause was briefly argued by O. P. & 
B. K. Curtis, for plaintiff, as follows: 

The points of defense set up by the answer 
seem to be: (1) That the complainants are 
aliens, and for this cause not entitled to the 
protection sought by the bill. (2) That per- 
sons other than the complainants have man- 
ufactured and put up for sale, and have 
vended threads on spools, &c., similar to those 
of the complainants, and with their knowl- 
edge, express or constructive. (3) That the 
defendant has not sold thread put up on red 
spools, nor contained in any but one descrip- 
tion of the complainants' envelopes. (4) That 
the defendant has not sold any threads put 
up,&c.,in imitation of the complainants' with- 
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out giving notice to the purchasers, that they 
were not threads of the manufacture of com- 
plainants. 

The defendant admits that he has imitated 
the names, trade marks, &c., of the com- 
plainants, on black spools, and has sold a 
large quantity of them contained in en- 
velopes, with the inscription in raised let- 
ters, set forth in the bill. The depositions 
filed in the ease, show that Ellis, the defend- 
ant's agent, has sold threads marked, put up, 
&c., in imitation of the plaintiff's threads, on 
both descriptions of spools, and without 
giving notice to the purchaser of its not be- 
ing genuine "Taylor's Persian Thread." Ko 
evidence is produced by the defendant to 
show that other persons have imitated the 
manufacture of the plaintiffs, and sold the 
simulated article, with or without plaintiff's 
knowledge. And, if proved, it would be im- 
material, unless shown to be so general and 
so well known to the plaintiffs as to be evi- 
dence of an abandonment by them of their 
names and tiade marks. An alien (friend) 
is entitled to the same civil remedies in the 
courts of the United States, at law or in 
equity, that a citizen of the United States 
enjoys. Act Cong. Sept 24, 1789, § 11 [1 
Stat. 78J. In Snowden v. Noah, 1 Hopk. Ch. 
317, and Bell v. Locke, S Paige, 75, the doe- 
ti'ine was held, that a bill for an injunction 
might be maintained by a citizen of the 
United States, against one who assumes the 
name of the complainants* newspaper, for the 
purpose of imposing on the public and sup- 
planting complainant in the good-will of his 
paper. This principle is the same as that 
which is contended for the plaintiffs. The 
recent case of Coates v. Thayer [unreported], 
before Judge Story, is also directly in point. 
That was a bill for an injunction by alien 
plaintiffs against engravers. An injunction 
was ordered, notwithstanding the defendant's 
exceptions to the alienage of the plaintiffs. 
The plaintiffs in this suit are entitled, by the 
course and proceedings of courts of equity, 
to call on this court to restrain the defend- 
ant from fraudulently using the names of the 
plaintiffs. An injunction was granted, on the 
filing of the bill in this case, which the com- 
plainants now ask to have made perpetual. 

STORy, Circuit Justice. X have not the 
slightest doubt, in the present case, that a 
perpetual injunction ought to be granted. 
The case presented is one of unmitigated and 
designed infringement of the rights of the 
plaintiffs, for the purpose of defrauding the 
public and taking from the plaintiffs the fair 
earnings of their skill, labor and enterprise. 

Various grounds of objection are suggested 
in the answer of the defendant, none of 
which appear to me to be of any validity. 
Fii-st, it is suggested, that the plaintiffs are 
aliens. Be it so. But in the courts of the 
United States, under the constitution and 
laws, they are entitled, being alien friends, 
to the same protection of their rights as eiti- 
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zens. There is no pretence to say, that if a 
similar false imitation and use of the labels 
of a citizen put upon his own manufactured 
articles, had been designedly and fraudu- 
lently pei-petrated and acted upon, it would 
not have been an invasion of his rights, for 
which our law would have granted ample 
redress. There is no difference between the 
case of a citizen and that of an alien friend, 
where his rights are openly violated. 

Another objection is, that the defendant 
has not had all descriptions of thread put up 
on spools, and labelled by the plaintiff's. 
That, if true, would make no difference. It 
is sufficient, if there be a violation of their 
rights by the defendant, in imitating and us- 
ing any of the labels and spools, with a view 
to deceive the public. There is no evidence 
to establish, that the public were either fore- 
warned, or forearmed, as to the deception. 
In point of fact, it appears from the evidence, 
that the defendant has imitated, and sold 
both descriptions of spools and labels, red 
and black, of the plaintiffs. Again, It is 
said, that other persons have imitated the 
same spools and labels of the plaintiffs, and 
sold the manufacture. But this rather ag- 
gravates, than excuses the misconduct, un- 
less done with the consent, or acquiescence 
of the plaintiffs, which there is not the 
slightest evidence to establish; or that the 
plaintiffs ever intended to surrender their 
rights to the public at large, or to the in- 
vaders thereof, in particular. I do not quote 
cases, to establish the principles above stated. 
They are very familiar to the profession; and 
are not now susceptible of any judicial doubt. 
See 2 Story, Eq. Jur. § 951. I shall accord- 
ingly decree a pei-petual injunction. 

[NOTE. An action on the case was subse- 
quently brought to recover damages for the in- 
fringement of the trade mark, to the amount of 
$20,000. At the trial a verdict was found for 
plaintiffs for §800. The defendant then moved 
the court to set aside this verdict, and grant a 
new trial. The new trial was refused, and judg- 
ment had on the verdict. Case No. 13,785.] 



Case No. 13,785. 

TAYLOR et al. v. CARPENTER, 

[2 Woodb. & M. 1; 10 Law Rep. 35; Cos, Am, 
Trade-Mark Cas, 32; Cox, Manual Trade- 
Mark Gas. 44; 9 Law T. (Eng.) 514,] i 

Circuit Court, D. Massachusetts. Oct. Term» 
1846. 

Appeal— Certificate of Division— Exemplified- 

Copt of Jl-d&jient— Evidence — Usage 

— Damages — Parties — Alien. 

1. The judges of this court, on a motion for a 
new trial, cannot certify to a division of opinion 
at the trial itself, unless both were present, and 
it will not it seems enable the parties to carrv 
the case up, if certifying to it in respect to the 
motion for a new trial. 

2. A document, attested by the clerk of a 
court, with its seal, and the certificate of its 



1 [Reported by Charles L. Woodburv, Esq., 
and by George Minot, Esq. 10 Law Rep. 35^ 
contains only a partial report.] 
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presiding judge, and called an "exemplified 
copy," is competent evidence of the judgment 
described in it, under the act of congress — 
though ij may not conform to the mode at com- 
mon law, or in the state where the judgment 
was rendered. 

3. The force and effect of the judgment itself, 
depends on other principles. 

4. A witness may testify generally as to what 
accounts and results of sales were rendered to 
him, without their being produced; but he can- 
not give their respective contents without pro- 
ducing them, if called for. 

5. "Where an action is brought for a deceit in 
using the plaintiff's trade marks on defendant's 
goods; and selling them as and for the plain- 
tiff's, evidence may be offered of any number of 
such sales, under a count for selling on a particu- 
lar day, and divers others between that and the 
date of the writ. 

6. Evidence in such a ease of a usage abroad 
and in England to use such marks of others 
when aliens, with impunity, is not a competent 
defence to the jury, and such a usage being a 
bad one and not in existence here, cannot affect 
the law here. 

7. It might be gffered in mitigation of vindic- 
tive damages, if requested, and a long delay 
of the plaintiffs to prosecute qfter knowing the 
wrong, might be competent proof to show their 
acquiescence in it, but could be no absolute bar 
to a recovery, unless extending to the period of 
the statute of limitations. 

[Cited in Cuervo v. Jacob Henkell Co., 50 Fed. 
472; Menendez v. Holt, 128 U. S. 524, 9 
Sup. Ct 145.J 

8. An alien friend can bring here, when in- 
jured, any personal action which a citizen can. 
And though he is not admitted to the same polit- 
ical and municipal rights, which citizens are en- 
titled to, the protection of his person and prop- 
erty against frauds and wrongs is due, and is 
just. 

[Cited in The Passenger Cases, 7 How. (48 U. 
S.) 532; La Croix v. May, 15 Fed. 237.] 

9. When the marks to his goods are used by 
others, and sold by them on their goods, as and 
for his, it is a wrong, and he is entitled to re- 
cover to the extent of his damages by the loss 
of sales, and their profits. 

[Cited in Hostetter v. Vowinkle, Case No. 6,- 
714.] 

10. He is entitled to that extent, though the 
articles sold as and for his were not inferior in 
quality to his. 

11. It is not a bar to such a suit that a remedy 
is not reciprocally allowed like this to aliens in 
the country to which he belongs. 

12. Nor is the remedy in this case obliged to 
be pursued by taking out a patent for his marks 
under the patent laws. 

13. Laws and pleas are to be construed more 
favorably to alien friends than formerly, when 
a low state of commercial intercourse and of 
civilization regarded almost all foreigners as bar- 
barians, if not enemies. 

14. The damages in such cases should be full, 
ample — but not vindictive or beyond what has 
been really suffered, and if the language used 
by the judge wjj.s "exemplary damages," and 
open to be construed beyond this rule, yet if the 
jury appear not to have gone beyond the actual 
injury sustained, the verdict will not be dis- 
turbed. 

[Cited in Jay v. Almy. Case No. 7,236; Hull 
V. Richmond, Id. 6,861; Mason v. Crosby, 
Id. 9,236; Aiken v. Bemis, Id. 109.] 

This was an action on the case, brought 
by the plaintiflEs [John Taylor and others], 



citizens of Great Britain, against the defend- 
ant [Daniel Carpenter], a citizen of Massa- 
chusetts, foi* imitating and using from Janu- 
ary, 1842, to Januaiy, 1845, in this state, the 
trade marks of the platutiffs, on thread of 
the defendant, and selling great quantities 
thereof, as and for the plaintiffs' thread, to 
their damage in the sum of $20,000. The de- 
fendant pleaded the general issue, and at the 
trial here at an adjournment of the October 
term, 1845, a verdict was found for the plain- 
tiffs for $800. [See note to Case No. 13,784.] 
The defendant moved the court to set aside 
this verdict, and to grant a new trial for the 
reasons assigned in a motion, embracing va- 
rious alleged misdirections and omissions hy 
Judge Sprague, before whom the ease was. 
tried. 

The motion was argued at the May term,. 
1846, by Choate & Plympton in its favor and' 
for Carpenter, and by B. R. Gm*tis against 
it and for Taylor & Co. 

WOODBUIIY, Circuit Justice. Not being 
present at the trial of this cause, I am unable 
to decide how far the exceptions made, ac- 
cord with what actually took place. But 
where the counsel differ upon that, as they 
do in some important particulars, it wiH be- 
necessary to be governed by the minutes and 
recollection of my associate, who made the 
rulings complained of. In each case, after 
settling in that way the true extent of the 
exceptions, I shall offer my views on their 
sufficiency for obtaining a -new trial. As 
there seemed to be a wish on the defendant's 
part to carry the questions raised in this case 
to the supreme court, and as some of the 
points are important and novel, I felt dispfosed 
to oblige the parties as far as might be prop- 
er by some arrangement tmder a division of 
opinion in the court pro forma for that pur- 
pose. See the usage in Jones v. Yan Zandt, 
5 How. [46 TJ. S.] 215. But after time al- 
lowed to counsel to make such an arrange- 
ment, and their failure to effect it, I do not 
feel authorized, when not present at the trial, 
to have a difference of views certified, as if 
there existing in order to enable the parties 
to carry the case to the supreme court, be- 
cause such a difference was neither real nor 
possible. And if a difference shoiild be for- 
mally certified as existing now, which is pos- 
sible, neither party could probably carry the 
cause up, as it would be a difference on a 
matter resting, as a new trial does, in the 
mere discretion of the court. U. S. v. Dan- 
iels, 6 Wheat. [19 TJ. S.] 542; [M'Millan v. 
M'Neill] 4 Wheat [17 U. S.] 213; [Henderson 
V. Moore] 5 Cianch [9 U. S.] 11; [Marine Ins. 
Co. v. Toung] Id. 187; Lanning v. London 
[Case No. 8,075]. In this condition of things 
we are both compelled to examine the ques- 
tions presented seriatim and with care, and 
if we divide, the motion will fail, and final 
judgment be rendered on the verdict. Such 
wHl, also, be the ease if we agree against the 
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motion. While if we agree in favor of it, 
then the verdict heing- set aside and a new 
trial had, it may be possible, that if both 
judges are present, some division of opinion 
may oecm', which wiU enable either side to 
obtain the decision of the supreme court upon 
it, but only in that event 

1. The first cause assigned for a new trial 
is, that the judge admitted a document to 
prove a bill and answer in chancery in New 
York, which was not legal evidence. The 
document offered here had the attestation of 
the clerk, and seal of the court, with the prop- 
er attestation of the presiding judge; and 
the copy is said to be "exemplified," which 
means, a true copy. Such a copy seems to 
me to be competent evidence of a judgment, 
under the act of congress of May 26, 1790 
(1 Stat. 122). See Craig v. Brown [Case 
No. 3,328] ; [Ferguson v, Harwood] 7 Cranch 
[11 U. S.] 40S; [Mills v. Durj'ee] Id. 481; 
[Drummond v, Magruder] 9 Cranch [13 U. S.] 
122; [Hampton v. M'Connel] 3 Wheat. [16 
U. S.] 234. What force will be given to the 
judgment itself in another state depends on 
the expression in the law, that it shall be the 
same as in the state where it is rendered, 
and on the construction given to that law, 
and the constitution bearing on it in various 
cases, which have been decided. [Mills v. 
Duryee] 7 Cranch [11 U. S.] 481; [Armstrong 
v. Caj-son] 2 Dall. [2 U. S.] 302; Green v. 
Sarmiento [Case No. 5,760]; Field v. Gibbs 
[Id. 4,766]; Campbell v. Cladius [Id. 2,330]; 
[JIayhew v. Thatcher] 6 Wheat. [19 17. S.] 
129; Serg. Const' Law, 388; [M'Elmoyle v. 
Cohen] 13 Pet [38 U. S.] 312; [Walden v. 
Craig] 14 Pet. [39 U. S.] 147. The expres- 
sion in the law does not relate to the force of 
the copy thus certified, because each state 
is of course to prescribe its own wishes and 
views as to what shall be good evidence in 
its own courts. But relating to the force of 
the judgment as just shown, it is a different 
question, and one which it is not necessary 
to discuss here, as the question concerning 
the force and effect of the .judgment' itself 
does not arise here, but may be seen as set- 
tled in the cases already cited. Conceding, 
then, that this copy is not such as is used in 
the New York state courts (2 Rev. Laws, p. 
403); nor such as is usual at common law 
(2 Burrows, 1179; 4 Barn. & 0. 85); yet it 
is such as the act of congress prescribes in 
such a case, and was, therefore, as before 
shown, properly admitted. 

2. The second objection is, that a witness, 
Warburton, was allowed to testify as to the 
amounts of certain sales and receipts of 
thread for the plaintiffs, without producing 
the letters or accounts of sales, from which 
he derived the information. It seems, on ex- 
amination, that the plaintiffs found a falling 
off in their sales; and the witness, who was 
an agent or coiTespondent, thi'ough whom 
orders and receipts passed, was questioned 
by the plaintiffs, to show the diminution of 
such sales. After doing it, on the cross-ex- 



amination, he was asked by the counsel for 
the defendant, if some of this information 
was not derived from letters addressed to 
him and accounts rendered, and on his reply- 
ing in the affirmative, the defendant object- 
ed to the evidence without a production of 
the letters and accounts. If this point ended 
here, I should think that the witness could 
not state in detail the contents of letters 
without producing them. When having nam- 
ed certain specific results, without its first 
appearing that they had been obtained from 
letters, but appearing so afterwards, I think 
that the statements should then be with- 
drawn, if due notice is given to produce tlie 
letters, and they are withheld. 1 Greenl. Ev. 
p. 403, § 84, note; Swett's Case, 2 Mass. 569; 
[Taylor v. Eiggs] 1 Pet. [26 U. S.] 591-596. 
It is immaterial in my view, whether the 
facts as to his means of knowledge being 
from letters came out, on questions put by 
the defendant or the plaintiffs. But here it is 
said, that after such notice, and the lettei-s 
not being produced, the statements were 
ruled out That is the first answer to the 
objection. Again, it is said, that the witness 
did not state the special contents of any let- 
ters, but the mere results or general impres- 
sions derived from numerous letters and ac- 
counts rendered, and rather testified, that 
such letters and accounts were rendered, than 
detailed their particular contents. This may 
be permissible. 3 Camp. 310; Steph. N. P. 
215; Peake, Ad. Cas. 83; 2 Starkie, 274; 1 
Greenl. Ev. § 101; 1 Starkie, Ev. (Am. Ed.) 
154. And as there is no reason to believe the 
results were not correctly stated, the ver- 
dict was not changed by the admission, and 
should not therefore be set aside for a mere 
technical doubt on this point, and the more 
especially, if the evidence was ultimately 
ruled out, as seems to be the impression on 
one side, 

3. The third objection as to the orders, 
rests on the same foundation. 

4. So does the fourth objection as to the 
aggregate of the sales during six years pre- 
vious to 1843, derived from such letters and 
accounts. 

5. The fifth exception is, that the court xua.- 
der an allegation of sales by the defendant, 
within a certain period; viz., on 4th of Janu- 
ary, 1842, and on divers days between that 
and the purchase of the writ (4th January, 
1845,) allowed evidence to be given of several 
sales on different days within that period. 
But I am aware of no principle to prevent a 
recovery for several torts or wrongs of a like 
character, and on different days, in one count, 
if stating the times broad enough to cover 
all. 8 Went PI. 434; Webs. Pat 111; 2 
Chit PL 765; Gould, PI. 104. And though 
it is true, that where only one wrong is sued 
for, it may in such counts be shown to have 
happened on any one day within the time, 
there is nothing in this principle to forbid 
several trespasses on different days to be 
proved. On any different nile a separate 
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count might be required for every skein or 
spool of thread sold, amounting, as in this 
case, to many thousands of spools. It seems 
to me, also, that a judgment under such a 
count would be prima facie a bar to any 
other suit for a sale within the time coyered. 
And if so, then of course the evidence of any 
sales within the period is competent. 

G. The sixth objection is, that the court ex- 
cluded evidence of a general custom in the 
United States, England, Germany, and 
France, for the last twenty years, to use and 
imitate the marks of foreigners with impun- 
ity, and that such custom was generally 
known in tlie commercial world, and not con- 
traiy to the laws of such countries. 

7. Tlie seventh exception is similar to the 
sixth, except that the custom is to have 
the marks of ahens thus imitated, with a 
view to have the goods received and used 
there as if made by those aliens. In respect 
to these two objections, I am not aware of 
any principle, by which a usage in this or a 
foreign country is competent evidence in de- 
fence of a wrong. To be sure it may be 
weighed by a court in settling the law,- if 
a usage existed here and was ancient and 
universal, as such an usage sometimes makes 
law, when there is nothing in it forbidden 
by the constitution or acts of congress. 1 
Bl. Comm. 62, 75; 1 Hale, Com. Law, 1, 2; 

1 Reeve, Eng. Law, 1; 3 Salk. 112; 1 Taunt. 
241; XJ. S. V. IMcDaniels, 7 Pet [32 U. S.] 15. 
A custom may be good, though against pri- 
vate rights (1 Law Rep. 217), and though 
against a bad by-law (1 Saund. 312, note; 
7 Dowl. & R. p. 747). But usage cannot 
alter a law,— [U. S- v. McDaniels] 7 Pet. 
[32 TJ. S.] 15,— though it may be shown 
against those acquainted with the usage, and 
conforming to it, to show the law is rescind- 
ed, which might otherwise apply, as in case 
of notice of non-payment of notes. See Pier- 
pont V. Fowle [Case No. 11,152]; Conken- 
dorfer v. Preston, 4 How. [45 U. S.] 317. 
Again, this usage here was not offered to 
the court to prove what was law here or 
abroad, but to the jury; nor was it offered as 
an ancient usage, which is the gist of it, 
when affecting the law. Nor as one ever 
existing and tolerated in this country by ju- 
<iicial decisions. Nor offered to the jury in 
mere mitigation of damages, for which pur- 
pose it might be competent, so far as regards 
smart money, or any vindictive damage, if 
any such were permissible in a case like iiiis. 

2 Greenl. Ev. § 266. See Scott, N. R. 574r- 
594. 

The defendant now argues, that this evi- 
dence was competent to show an acquiescence 
by the plaintiffs, in the use of their marks, 
or to show a dedication of them to the pub- 
lic, as they Imew that marks of theirs as well 
as others were used in this way, and without 
redress, in this country as well as abroad. 
On this he cites 5 Scott, 562; Bull. N. P. 
30a; Wyeth v. Stone [Case No. 18,107]; 2 
Greenl. Ev. § 250; 3 Bam. & 0. 543; 15 Sim. 



477. But I am not aware that a neglect to 
prosecute, because one believed he had no 
rights, or from mere procrastination, is any 
defence at law, whatever it may be in equity, 
—Wyeth v. Stone [supra],— except under the 
statute of limitations, pleaded and relied on; 
or, under some positive statute, like that as 
to patents, which avoids the right, if the in- 
ventor permits the public to use the patent 
some time before taking out letters. It will 
be seen, likewise, that the defendant had 
the benefit of this evidence under another 
head more appropriate. There is something 
very abhorrent in allowing such a defence to 
a wrong, which consists in counterfeiting 
other's marks or stamps, defrauding others of 
what had been gained by their industry and 
skill" and robbing them of the fruits of their 
"good name," merely because they have 
shown forbearance and kindness. A custom 
ought to be, at least, moral and reasonable 
in order to i)e upheld. Bac. Abr. "Custom," 
C. A party can hardly set up his own bad 
conduct or character in defence to an action, 
nor justify them when prosecuted, because 
they may not have been materially worse 
than those of some other persons. 15 Pick. 
506. It is rather an aggravation to the plain- 
tiffs, that many others have injured them as 
well as the defendant; and it is only an ar- 
gument ad hominem to them, that in Eng- 
land an alien in a case like this cannot re- 
cover, (if such be the usage and law,) but 
cannot affect our own sense here of what is 
moral towards others, what is due to our 
own self-respect in punishing frauds, and 
what seems to be demanded from us, both by 
justice and law, however others may conduc't 
in like cases. 

The eighth objection is, that the court re- 
fused to instruct the jury that the plaintiffs 
could not recover, because citizens and resi- 
dents of Great Britain, or foreigners. This 
seems to be the point most labored and most 
relied on. The first inquiry under this head 
is, whether the subject-matter here is one 
over which this court has jurisdiction, and 
can be prosecuted here at all by an alien 
friend. Being an action for a tort or wrong 
to a foreigner, gives to this court general 
jurisdiction. But being an action for a par- 
ticular kind of wrong, an injurious deceit to 
the damage of the plaintiffs, practised here, 
though they live abroad, is said to give them 
no cause of action. It is not argued, that 
such conduct towards a citizen by another 
citizen may not have been held to be action- 
able, as many suits and legal proceedings of 
that kind have been sustained (25 Am. Jur. 
273; Hopk, 347; Bell v. Locke, 8 Paige, 75; 
Thomson v. Winchester, 19 Pick. 214; Eden, 
Inj, p. 226; Knott v. Morgan, 2 Keen, 213; 
Day V. Binning, Coop. 489; Millington v. 
Fox, 3 Mylne & C. 338; 4 Barn, & Aid. 410; 
4 Barn. & C. 541; Canham v. Jones, 2 Ves, 
& E. 218); but the counsel for the defendant 
question the soundness on which these cases 
have proceeded, and rely on Blanchar-d v. 
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Hill, 2 Atk. 484, in support of their views. 
But in Blancliard v. Hill, 2 Atk, 484, it was 
merely decided, that the court would not en- 
join one tradesman from using the same 
mark with another, a generic one, "The Great 
Mogul." They admitted, as in Southern v. 
How, Poph. 143, it was decided right, that 
if one used the same mark "to draw away 
customers from the other," or, "to put off 
bad goods," or, "with any fraudulent design," 
it was actionable. Ransome v. Bentall, 3 
Law J. Ch. (N. S.) 161; Gout v. Parkinson, 5f 
London Leg. Obs. 493; S Yes. 215. So Thom- 
son V. Winchester, 19 Pick. 214; 8 Paige, 
75; 4 Man. & G. 386; Sykes v. Sykes, 3 
Barn. & C. 541, 5 Dowl. & R. 292. The law 
is to be deemed settled there as between 
citizens, that a suit lies for such a wfong, 
because it violates what one has appropriat- 
ed and made profitable. It impairs public 
security also in the quality of the article. 
Scott, N. B. 573. 

It has been recently held, that if the qual- 
ity of an article, such as pork, sold under 
one's brand, is inferior, the maker of the 
brand is liable, and it is made expressly pun- 
ishable or actionable by the French Code (B 
3, tit. 2, § 4), to use another's mark. In the 
next place, in this country, proceedings have 
been sustained in favor of aliens, as to their 
marks, as well as citizens, holding, that the 
former have all the rights in such personal 
matters here, as citizens against forgery and 
deceit, and can resort to this court for their 
protection. Taylor v. Carpenter [Case No. 
13,784]. Case in New York, same parties, 
and confirmed in court of errors on appeal, 
1847. The solicitude has been such to re- 
move any doubt on this point, that, in the 
largest commercial state in the Union, on 
the 14th May, 1845, an act was passed, not 
only forbidding the counterfeiting of marks 
on goods, but punishing it with imprison- 
ment, and inflicting a like punishment on one 
who sells such merchandise with forged 
marks knowingly. See New York statute. 
May 14th, 1845. The exceptions to this posi- 
tion, as to the rights of foreigners, I take to 
be twofold, if no more. One is, that it is not 
reciprocal, no such right being granted to 
exist, and which may be prosecuted by our 
citizens in Great Britain where this plaintiff 
resides. But this might be a good reason for 
legislation by congress, not allowing aliena 
to have any rights, or to prosecute them in 
this court, unless they are reciprocal and al- 
lowed to our people in their respective coun- 
tries. But no such discrimination has ever 
been made by congress, and no court could 
make it by mere constraction, without an 
exercise of judicial legislation. The cannibal 
of the Fejees may sue here in a personal ac- 
tion, though having no courts at home for 
us to resort to. Another exception is, that 
the right to one's marks, if existing at all in 
foreigners, must be vindicated and prosecut- 
ed in conformity to the patent laws, and not 
by an action on the ease like this, independ- 



ent of those laws. In support of this, is 
urged the analogy from the decision in Mil- 
lar V. Taylor, 4 Burrows, 2377, that if a com- 
mon law right existed to the copy of a book, 
and to sue for violations of it, the interest 
given by the statute" of Anne was a sub- 
stitute or merger of the common law right, 
and no suit could be sustained except under 
the statute. See, also, Phil. Pat. 91; W. Bi. 
403. But it has been held here, in the cases 
before cited, that the action in this instance 
still lay at common law, though this point 
was, perhaps, not raised and pressed there 
so elaborately as here. Nor is it pretended, 
that the right of action here, as at common 
law, is expressly taken away by the statute. 
But if taken away, it is done merely by im- 
plication. I have no doubt the statute in 
this case meant to confer some benefit as to 
copyrights and marks on aliens, which the 
latter did not before possess, instead of sti'ip- 
ping them of any old rights. 

Our law as to the mere patents and copy- 
rights seems to proceed on the ground, that 
at common law they did not exist. But here 
no claim is made for them or under them. 
It is made not for copying, but copying and 
selling as if the original, and thus is for de- 
ceit and fraud. The statute undertakes to 
confer patents and copyrights, when desired; 
and it was adjudged in Wheaton v. Peters, 
8 Pet. [33 U. S.] 591, that no copyright, as by 
common law, existed here to a book. But 
any claims or rights, which did exist before 
in the manuscript, or in a mark, or for de- 
ception and fraud, remain untouched. This 
last right is like that to any particular tool 
or machine, made by an individual; and any 
injury to it, or deceit in relation to it, may 
be prosecuted as at common law. But a 
mere open and acknowledged copy or imita- 
tion of it might probably not be prosecuted, 
except under the statute. The statute con- 
fers such additional protection under a con- 
stitutional injunction, though with a more 
sparing hand on foreigners than citizens. 

There is still another exception, which is 
urged to this right existing at common law 
in aliens. It is, that a trade mark may be 
regarded merely as a generic name, when it 
comes here from abroad; and that our peo- 
ple have a right to use any generic name for 
their goods which they please. Thus, that 
"James Fever Powders" are now rather a 
generic name to distinguish a certain chem- 
ical substance, tlian a mark of any individual 
in which he has a monopoly. See 19 Pick. 
216. It is contended, that no property ex- 
ists here in mere words or marks, and that 
they axe unlike the good will in a trade or 
store for business. And it is further urged, 
that if a foreigner can obtain no redress in 
such a case, and a citizen might, he should 
not complain, and may remain at home, as 
in many things he is not allowed here all the 
rights and privileges of a citizen, and • .ight 
not to be. He cannot by the constitution be 
president. He cannot in many states -vote. 
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He cannot liold land in many, or take by- 
descent, though in others he can. He cannot 
take out patents and copyrights in all cases, 
and under like rules with a citizen. He can- 
not own vessels here. He cannot engage in 
the coasting trade here. He cannot in the 
conflict of laws enforce some rights, in cases 
of discharges in insolvency, which citizens 
may. Story, Confl. Laws, 33, 415; .Towne v. 
Smith [Case No. 14,115]. 

But an alien is not now regarded as "the 
outside barharian," he is considered in China, 
and the struggle in all commercial countries 
for some centuries, has been to enlarge his 
privileges and powers as to all matters of 
propeitj' and trade. It was one of the griev- 
ances in Magna Charta, as well as the Decla- 
ration of Independence, that the naturaliza- 
tion of foreigners had been too much ob- 
structed. So too heavy taxation of alien 
merchants was guarded against in Magna 
Charta, allowing them "to go, and come, and 
buy, and sell, without any evil tolts." 1 
Stat. art. 30; Thomp. Charters, p. 55. It is 
hence, undoubtedly, that Montesquieu ol)- 
served, "that the English have made the pro- 
tection of foreign merchants an article of 
their national liberty;" and Thomp. Charters, 
p. 232, says, that once they enjoyed it even 
in war, "in common with the clergy and hus- 
bandmen, in order that those who prayed, 
ploughed and trafficked, might be at peace." 
For many years it has been held, that pleas 
of alienage are to be discouraged; and are a 
defence not favored in the law. 8 Term K. 
71, 1G6; 2 W. Bl. 1326; 13 East, 332; 10 
East, 326; 1 Bos. & P. 163, 170; 9 East, 321; 
Steph. PL 67; Society for Prop. Gosp. v. 
Wheeler [Case No. 13,156]. Even as long ago 
as the time of Lord Chancellor Justice Hale, 
he "saith, that the law of England rather 
contracts than extends the disability of 
aliens, because the shutting out of aliens 
tends to the loss of people, who, when labori- 
ously employed are the true riches of any 
counti-y." Bae. Abr. "Aliens," 0, note; Went. 
PI. 427; 2 EoUe, 94. An alien may bring an 
action for slander of his character. Bac. 
Abr. "Aliens" D; Yel. 198. And by 31 Hen. 
VI. c. 4, he may sue for any injury on sea 
or in the realm. Personal actions, being 
transitory, are not limited to any particular 
country. Story, Confl. Laws, p. 450; 3 Bl. 
Comm. 249. And "the laws of a sovereign 
rightfully extend over persons, who are domi- 
ciled within his territory, and even property 
which is there situate." Id. § 539. "And he 
may dedm all in his limits as subjects, and 
legislate over them, as to contracts and prop- 
erty." Id. § 541. "Suits for trespasses to 
property, lie in the country where commit- 
ted." Id. § 554. Though sometimes they are 
brought for injuries in unsettled countries, 
to person, but not to real estate, in the place 
where the offender is found. Camp. 180; 4 
Term R. 503; Livingston v. Jefferson [Case 
No, 8,411]; Batture Case. 

Here the wrong was committed, and the de- 



fendant found here. Ojor duties are such to 
redress wrongs to foreigners, that they are by 
the constitution allowed to sue in the United 
States' courts, so as to secm-e greater exemp- 
tion from local partialities or prejudices 
against them; and a refusal of justice to 
them in judicial tribunals is one just cause of 
war. 4 EUiott, Deb. 167. The 11th section 
of the judiciary act [1 Stat. 78] confers the 
same power on this court to sustain suits 
where an alien is a party, as where a citizen 
is. Aliens may sue here as extensively as in 
the state courts. 19 Pick. 214. In Barry's 
Case, so notorious for eight or ten years past 
in both the courts of New York and of the 
Union, he, though an alien, has been allowed 
as to regaining the custody of his child from 
his wife and her connections, the same reme- 
dies and principles as are granted to citizens. 
Barry's Case, 2 How. [43 U. S.] 65; Slercein 
V. People, 25 Wend. 64; Barry's Case, 5 How. 
[46 U. S.] 103. An alien gets the right of 
protection, from his obedience, industry, and 
care while here, and the usefiilness of his cap- 
ital and skill employed here, when he resides 
abroad. In Story, Confl. Laws, § 565, he 
says: "It may be laid down, as a general 
rule, that all foreigners, sui jmus, and not oth- 
erwise specially disabled by the law of the 
place where the suit is brought, may there 
maintain suits to vindicate their rights and 
redress their wrongs." 2 Bligh, 31; 1 Dow. 
& C. 169; 1 Clark & F. 333; 2 Sim. 94; 8 
Barn. & C. 427; 9 Ves. 347; 4 Johns. Ch. 370; 
and [Bank of Augusta v. Earle] 13 Pet. [38 
U. S.] 519, extends comity of suits to corpora- 
tions out of a state. 

A person fx'om abroad suing In this coun- 
try is to enjoy no greater nor less rights than 
citizens. "He is to have the same rights 
which all the-subjects of this kingdom are en- 
titled to." Lord Tenterden in De La Vega v. 
Vianna, 1 Barn. & Adol. 284; 2 Cow. 626; 
Willings V. Consequa [Case No. 17,767] ; Cour- 
tois V. Carpenter [Id. 3,286]; 2 Johns. 345; 
[Wayman v. Southard] 10 Wheat [23 U. S.] 1; 
Henry, For. Laws, 81-86. Foreign contracts, 
as well as laws, are respected and enforced 
only from comity, not proprio vigore, but al- 
most invariably enforced. Story, Confl. Laws, 
§ 244, Much more should we allow to per- 
sons protection and redress by comity, than to 
contracts and laws, made abroad, as we do 
daily, in every appropriate case. Alien mer- 
chants may not only sue for personal prop- 
erty, but, if resident in England, be allowed 
the benefit of their bankrupt laws. Bac. Abr. 
"Merchants." 

The whole system of modern facilities for 
intercourse through consuls and ambassadors, 
through less rigid exclusions, through im- 
proved roads and steamships, through free 
trade and lower duties, and the greater broth- 
erhood caused by the art of printing, the 
mariner's compass, and Christianity, all tend 
to connect nations closei", and equalize their 
rights and privileges in business. The prog- 
ress of civilization and commerce, and the 



TAYLOR (Case No. 13,785) 



[23 Fed. Gas. page 750] 



whole character of our institutions and laws, 
are more and more friendly to foreigners, re- 
garding them more as brethren, of one blood 
and origin, and hope, rather than barbarians 
and enemies. So as to permitting them to 
trade here, to sell and buy, to recover for con- 
versions, or injuries, or sales of their prop- 
erty, to sue for frauds and deceits in relation 
to it as well as contracts, this has been the 
law ever since the constitution empowered 
congress to have courts to tiy suits, where an 
alien was a party, and ever since congress 
confirmed that power in 1789 in the circuit 
court We, as well as the state courts, have 
yearly sustained alien friends in vindicating 
their personal rights, as fully as we do citi- 
zens, in all analogous cases. Courts, acting 
under the law of nations, as does the district 
court sometimes, and this one on appeals, are 
said to be less rigorous as to aliens than even 
common law courts. Crawford v. The Wil- 
liam Penn [Case No. 3,372]. Indeed, by the 
very nature of our institutions encouraging 
emigration here and naturalization, and filling 
up our waste lands with the industi'ious of all 
nations, a more liberal course has always 
been entertained here in respect to foreignei's 
than in England. Thus says Tucker: "An 
alien in America, antecedent to the Revolu- 
tion, was entitled to all the rights and privi- 
leges of an alien in England, and many more; 
to all that an alien in England coxild claim." 
Again, "An alien in America was also enti- 
tled to many more rights than an alien in 
England." 1 Bl. Comm. pt. 2, App, 99, by 
Tucker. 

The modern system of reciprocal treaties 
with foreign nations adopted by us, has, for 
a quarter of a centuiy, been breaking down 
the barriers against aliens. The alien being 
a resident abroad, makes no difiference in his 
right, or in our jurisdiction, if the subject- 
matter of the action arises here. If he is an 
alien, in order to give jurisdiction— [Breedlove 
V. Nieolet] 7 Pet. [32 U. S.] 413— he may re- 
side either abroad or here. Again, the com- 
plaint here is not so much taking the mark 
of the plaintiff, as a generic or any other 
name, as it is selling the thread with such a 
mark as and for the plaintiffs. That is the 
gist of the wrong. That is a deceit and in- 
jury. See cases first cited, as to 2 Atk. 584. 
And I do not see why it is not one of those 
injuries to the personal rights and personal 
property of the plaintiffs, which, when commit- 
ted here, should be redressed here in favor of 
alien friends, no less than citizens. We re- 
print, to be sure, foreign books, as Hallam's 
History, and put "Hallam's History" on the 
title-page. But we do not add to it the words, 
showing it to be a London, or Paris, or Dublin 
edition, and sell it as and for such. If we did, 
it would be reprehensible, and to be discounte- 
nanced. So in manufactures, we may strive 
to imitate the goods fabrics of other countries, 
or try to sui-pass them. That is one thing, and 
is commendable. But if we go farther, and 
adopt their peculiar marks, and sell our goods 



as and for theirs, we deceive and injure for- 
eigners who owned them, and this, whether 
the fabric be of as good a quality or not. 8 
Paige, Ch. 75; Blofeld v. Payne, 4 Barn. & 
Adol. 410. If it is inferior, we injure our own 
people also, in a pecuniary view, as well as in 
the moral tone of trade, and in national lib- 
erality. It is said, we are not bound to sacri- 
fice our interests to promote those of others. 
Chit. Cent. 26. But that is a very different 
thing from taking what is valuable from 
them without acknowledgment or compensa- 
tion. So we may be, it is said, "reasonably 
selfish." But we should not cheat, lie, and 
deceive to the injuiy of individuals, whether 
aliens or citizens. 

Comity and courtesy are due to all friendly 
strangers, rather than imposition or pillage. 
Taking theii* marks and using them, as and 
for theirs, to their damage, is like preying on 
a visitor, or inhospitably plundering a wi'eck 
on shore. To elevate our own character as a 
nation, and the purity of our judicial tri- 
bunals, it seems to me we ought to go as far 
in the I'edress and punishment of these decep- 
tions as can be vindicated on any sound prin- 
ciple. Some of the statutes, passed in what 
we consider a comparatively barbarous age, 
are not without admonitory lessons on this 
subject. Beside, one before referred to, the 
9 Edw. HI. St. 2, c. 1, empowers alien mer- 
chants to sell and buy freely any where, and 
to have redress if disturbed and damages. 1 
Stat. 212. And 27 Edw. III. St. 2 cc. 18, 19, 
provides, that as such merchants "cannot 
often long tarry in one place, we will and 
grant that speedy right be to them done from 
daj'^ to day and from hour to houi', according 
to the laws," &c. 1 Stat. 281. Again, in the 
3d article of our treaty of 1794 with Enghind, 
each power is authorized in America "freely 
to cany on trade and commerce with each 
other." So, we are under treaty obligations 
to Great Britain and most other European 
powers to admit their merchandise on favora- 
ble terms, and to allow their merchants to 
trade here as those of favored nations. But it 
would be a mockery of such provisions and 
engagements, if we prevented them from sell- 
ing their goods after aiTiving here (Chief Jus- 
tice Mai'shall in Brown v. Maryland, 12 
Wheat [25 tJ. S.] 447); unless noxious to 
health or morals; or if we made onerous dis- 
criminations against them, or prevented their 
receiving the proceeds of their goods, or ab- 
stained from yielding protection against in- 
juries to them, or to their marks. See Tay- 
lor V. Carpenter [Case No. 13,784]. I' am not 
satisfied, then, that the judge at the trial did 
wrong in not charging on this point as desired 
by the defendant. Nor am I dissatisfied 
with the verdict in law or fact, in this re- 
spect 

9. The ninth objection is, that the judge 
did not charge, that the plaintiffs had for- 
feited their right to sue, if they knew for a 
long time these forgeries and sales, and did 
not sue. We have before shown, that there 
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is no legal principle to bar such a suit un- 
less the delay to prosecute is eq.ual to the 
time fixed in the statute of limitations, or 
as in patents, the inventor pexTuits a pub- 
lic use so long, as by the express statutory 
provision, to be estopped. 

10. The tenth objection is, that the judge 
did not instruct the jury, that it was com- 
petent to infer from certain depositions in 
the f ase, that the plaintiffs had abandoned 
their marks to be used by the public. But 
the further statement under this head, as to 
what the judge did charge the jury on this 
point, repels the idea that any error oc- 
curred. For he instructed them, that if the 
use was for such a length of time, and un- 
der such circumstances as to indicate a ded- 
ication or abandonment of the marks to 
the public, or a license to use them, the 
plaintiffs could not recover. This accords 
with the views in Wyeth v. Stone [Case No. 
18,107], and Pidding v. How, 8 Sim. 479. 

11. The eleventh objection is, that the 
court did not instruct the jury, that if the 
thread made by the defendant was not in- 
ferior in value to the plaintiffs', the latter 
ought not to recover. I concur in the judge's 
views, that it was no defence as to the 
plaintiffs' injury; as the defendant could not 
have sold his thread so extensively, and thus 
lessened the plaintiffs' sales, without ac- 
companying it by the mark of the plaintiffs',' 
which had obtained an established reputa- 
tion. The public might not have so much 
reason to complain if they got as good an 
article. They would, however, run more 
risk, not having the guarantee of goodness, 
which they expected, as Taylor's forged 
name and mark were palmed on them for 
the genuine. 4 Barn. & Aid. 410; 3 Bam. 
& O. 541; 4 afan. & G. 179. Nor would they 
have the remedy against the plaintiffs, which 
they otherwise might have if the article 
proved inferior to what had been sold un- 
der the genuine brand. To be sure the plain- 
tiffs, in their declaration, aver, that the 
thread sold by the defendant was inferior in 
quality. But the proof of this is no con- 
dition precedent to recover damages for the 
loss of sales, though it would be to recover 
damages for loss for any injury to the char- 
acter of their thread. Not proving that last 
Injury, they did not recover for it, but prov- 
ing large sales by the defendant as and for 
the plaintiffs, they proved a probable loss of 
such sales by themselves, and ought to re- 
cover for that, as they lost the usual profits 
on sales to that amount. Blofeld v. Payne, 
4 Bam. & Adol. 410. 

12. The next objection was, that the plain- 
tiffs, in such last case, should recover only 
nominal damages. But the actual damage, 
suffered by loss of sales by the plaintiffs, 
which was the ground of recovery, was just 
as great as if the thread had been inferior, 
though the credit of their mark and thread 
might not suffer so much thereby, if it did 
at alL 



13. The next objection conveys an idea not 
exactly correct, as the judge informed the 
jury, that though a large dealer buying of 
the defendant, might know or be told that 
the mark was imitated, yet if the defendant 
knew the thread was to be sold again at 
retail, without giving that information, and 
it was so sold, the plaintiffs should recover. 
This was undoubtedly right; for the defend- 
ant was thus accessory to the eventual sales 
of the thread, under a forged stamp as if 
a true stamp; and he thus took the profits 
of sales, which would otherwise have gone 
to the plaintiffs and their agents. 3 Bam. 
& C. 541; 5 Dowl. & R. 292. 

14. On the question of damages, however, 
in respect to giving "exemplary" ones, there 
is some doubt, whether the charge was in 
the exact form deemed proper under mod- 
em analyses and decisions on this point. 3 
Am. Jur- 287-308, by Metcalf ; 2 G-reenl. Bv. 
§§ 266-272; 19 Pick. 216; Wilson v. Turner 
[Case No. 17,845]. That the jury should 
have given more than nominal damages, I 
have no doubt, and I have as little doubt 
that there were materials enough in the case, 
from which to estimate actual damages, 
such as the probable extent of sales by the 
defendant under these marks, and the loss 
of sales and profits therein by the plaintiffs. 
The jury would, in a case like this, if a 
known and deliberate imitation, often re- 
newed and very prejudicial to the plaintiffs, 
not be very nice in their data and inferences, 
but be sure to give enough to cover all 
losses, and prove an ample indemnity. 2 
Maule & S. 77; 13 Conn. 320; 6 Cow. 254; 7 
Mann. 251. Not "smait money," or "vin- 
dictive damages," but full atonement for the 
wrong done. 8 Car, & P. 7; 7 Man. & G. 
1033; 5 Watts, 375; 5 Taunt. 442. In a 
case like tJiis, if in any, no reason exists for 
giving greater damages than have actually 
been sustained, or what have been called 
compensatory. Tracy v. Swartwout, 10 Pet. 
[35 U. S.] 81- There is nothing peculiarly 
atrocious in the conduct of the defendant, 
to be punished by damages, and in no other 
way, as a public example, considering the 
blamable usages which exist on this sub- 
ject. So in very corrupt or flagitious 
wrongs, if a criminal prosecution lies for 
the public offence, I do not see much justifi- 
cation for what are called vindictive dam- 
ages there, or smart money in the civil suit, 
as the criminal one covers them. Sinclair v. 
Tarbox, 2 N. H. 135. Yet what may be al- 
lowable in other eases it may not be proper 
to decide here, but leave them to be con- 
sidered when those of a different character 
from this occur. See Sedg. Dam. 39; 2 
Greenl. Ev. §§ 253-256, and books before 
cited; Sanborn v. Neilson, 4 N. H. 501; Whip- 
ple V. Walpole, 10 N. H. 130. If here, by 
"exemplary damages," the judge meant a 
full indemnity for the individual wrong in 
every equitable view, and thus, by such an 
example, operating in a preventive manner 
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the more effectually against a repetition of 
sucli injuries, tlien no error happened on his 
part So, if he. in the hurry of the trial, 
used language which the jury were likely 
to construe as going beyond that range of 
indemnity, yet, in point of fact, the jury did 
not give more than was sufficient to make 
the plaintiffs whole, but rather less than 
that amount; this state of things does not 
seem to constitute a good ground for a new 
trial. 

It would be idle and worthless, even to the 
defendant, to have another trial, with no 
probability of lessening the amount of the 
verdict My associate, who tried the cause, 
■entertaining this opinion as to the verdict 
for $800, and seeing nothing myself which is 
apparently exorbitant in that sum, I do not 
feel justified in disturbing it Wiggin v. 
€offin [Case No. 17,624], 

SPRAGUB, District Judge, expressed his 
-concurrence in this opinion. 

New trial refused, and judgment on the 
■verdict. 



Case No. 13,786. 

TAYLOK et al. v. The OATO. 

[1 Pet. Adm. 48.] i 

District Court, D. Pennsylvania. 1806. 

Salvage — Claim by Ckew op Salved Vessel — 

Abandosment — Returx — Amount 

of gompessatios. 

1. The brig Alexander, on a voyage from 
Havanna to Philadelphia, met the Cato at sea 
in distress, and took all her crew and some part 
of her cargo on board, and left her. Six days 
after she again fell in with the Oato — The crew 
of the Cato assisted in saving other parts of the 
oargo. Salvage claimed by the crew of the Oato 
and half a share each allowed to those who had 
been active. 

[Cited in Brevor v. The Fair American, Case 
No. 1,847; Clayton v. The Harmony, Id. 
2.871; Bell v. The Ann, Id. 1,245; The Two 
Catherines, Id. 14,288; Lewis v. The Eliza- 
beth and Jane, Id. 8,321; Poland v. The 
Spartan, Id. 11,246; The Waterloo, Id, 17,- 
257; The Henry Ewbank, Id. 6,376; The 
Nathaniel Hooper, Id. 10,032; The Dawn, 
Id. 3,666. Approved in Cartwell v. The 
John Taylor, Id. 2,482. Cited in The Massa- 
soit. Id. 9j260; The Niphon'e Crew, Id. 10,- 
277; The D. M. Hall v. The John Land, Id. 
3,939; Hollingsworth v. Seventy Doubloons 
& Three Small Pieces of Gold, Id. 6,620; 
The Persian Monarch, 23 Fed. 822; The 
Dupuy De Lome, 55 Fed. 97.] 

2, About two-fifths of the gross sales allowed 
as salvage. 

[Followed in Bell v. The Ann, Case No. 1,243. 
Cited in Hand v. The Elvira, Id. 6,015.] 

In admiralty. 

PETERS, District Judge. The brig Alex- 
ander, Heartwell, master, laden with a val- 
uable cargo, on her passage from Havana 
for Philadelphia, on the sixth of Septem- 
ber last, met, on the high seas, with the 

1 [Reported by Richard Peters, Jr., Esq*] 



ship Cato, Pyle, master, on a voyage from 
New Orleans to Bordeaux, in great distress, 
and on the point of perishing, ihe master 
and crew of the Cato were taken on board of 
the Alexander, with part of the cargo, con- 
sisting of 6 seroons of indigo, thirteen bags 
of coffee, and as much provisions as sup- 
ported those of the Cato's equipage, while 
on board the Alexander. The Alexander 
then pursued her voyage; but on the tiyelfth 
of the same month, fell in again with the 
Cato, and found near her a vessel taking out 
goods. Captain Heartwell sent his boat, in 
which went Captain Pyle, the second mate, 
and the boatswain of the Cato, and saved 
from the abandoned vessel 20 bales of cot- 
ton, 9 seroons of indigo, a new hawser, some 
beef, and other articles. It appears by the 
testimony, that "it was blowing hard." The 
Alexander arrived in Philadelphia with tne 
articles saved (a small part whereof con- 
sisted of articles of furniture, and apparel 
of the ship) and the master and crew of the 
Cato, on the 25th of the same September. 
It does not appear that any extraordinary 
risk was run, or exex'tions made. The time 
occupied in saving the goods was but short, 
"a few hours," at each meeting with the Oa- 
to. 

This case, in all its essential features re- 
lating to the situation of the vessel, the 
mode of obtaining the articles saved, the as- 
sistance given by the crew of the deserted 
ship, and all the leading circumstances bears, 
by a curious coincidence, an exact resem- 
blance to that of The Belle Creole [Case No. 
17,165], detex'mined in this court in 1792. 

But a dispute in this cause arises between 
the crew of the deserted ship Cato, and the 
salvors, the officers and crew of the brig 
Alexander. The crew of the Oato insist on 
sharing the part to be allotted to the crew of 
the brig Alexander, on equal terms. They 
alledge that, by the knowledge of the mas- 
ter, and others of the Cato's equipage, who 
adventured in a second enterprise for sav- 
ing, after the Oato had been left by the brig 
Alexander for several days, and again dis- 
covered, the most valuable goods were res- 
cued from destmction by their position in 
the ship being pointed out. The master and 
some of the crew assisted in this salvage, at 
personal risk^, while others of them navi- 
gated the brig Alexander, which would have 
been exposed to hazard, and perhaps loss, 
without these assistants; as the crew of the 
brig were incompetent to navigate and to 
save goods out of the Oato at the same time. 
It was said that assurances were given to 
the Cato's crew (at the time) of equal benefit 
of salvage. 

On these points I must refer to the opin- 
ion I gave in the case of The Belle Creole, 
in which the same kind of circumstance and 
agreement occurred. Much reliance was 
placed by the counsel for the crew of the 
Cato, who laboured to increase the quantum 
of salvage as a common concern, on the case 
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of TJie Aquila, 1 O. Rob. Adm. 42, 45, &e. 
It is a mere difference of the interpretation 
of the word derelict, as it respects "boats, 
or other vessels, forsaken and found on the 
sea, without any person in them," — which 
■creates any shadow of distinction between 
the application of the word in the case of 
The Aquila, and my definition or understand- 
ing of the term, as given in the decree al- 
luded to. Sir William Scott has the same 
ideas of the civil law meaning of derelict, 
to which a right in the first occupant at- 
taches. The abandonment must be volun- 
tary, and not produced by force or neces- 
sity. All maritime derelicts (vessels desert- 
ed) are subjects of salvage, and not rights 
in toto, acquired by mere possession. When 
I was under the necessity of deciding a va- 
riety of points on the subject of salvage, it 
would much have relieved me, to have seen 
the decisions of the cases of The Aquila, 1 
O. Eob. Adm. 42; and that of The Two 
ITriends, Id. 278. There is so evident a 
coincidence of opinion, in the principal points 
so much laboured In several salvage cases 
here, that I was the more confirmed in the 
•decisions I then gave, by the concurrence of 
sentiment evidenced by Sir William Scott in 
both these cases, which I had not seen till 
long after my decisions on similar points. 
One point has never been stirred, as no oc- 
casion called It forth, i. e. that deserted 
ships and goods, where no owners appear, 
a.re national droits, paying salvage to those 
who find and save them. This excludes, 
however, all idea of oceupantis fiunt dere- 
licta. It will be seen there (and in other 
modem elementary writers and reporters) 
■concisely stated that the old and unjust 
claims of nations to wrecks, jettisons, &c. 
&c, to the exclusion of owners, are now 
obsolete, as they were ever unjust. The 
old rule of allowing half to the finder, or 
salvor, of deserted vessels, jettisons, wrecks, 
&c. without regard to degree of merit, labour, 
or difficulty, has been long exploded, as 
hath also been the antiquated idea of its 
being necessary that some living animal 
should be found in a deserted ship. Any 
mark by which the property can be known 
is a sufficient designation of ownership. 

The third article of the laws of Oleron 
(Sea Laws, 123), has been produced, togeth- 
er, with the commentaries upon it, to shew 
that seamen saving from wreck are entitled 
to reward (where sufficient property is saved) 
beyond the amount of wages. I never dis- 
puted this doctrine in the cases to which 
it seemed applicable. Seamen are entitled 
or not to wages, in cases of wreck, accord- 
ing to the merit of their services in that dis- 
tressing exigency. Those who do not assist, 
do not receive their wages, which are lost 
by the wreck, and recovered in equivalent, 
by the service& in saving. But the amount 
of wages recoverable is not precisely fixed; 
whether it shall be to the time of 'wreck, 
or for the voyage, is discretionary. Regard 
23FED.CAS.— 48 



must be had to merit and to the value of 
goods saved, I have thought it best to 
make the allowance to the crew of the de- 
serted ship as an increase of the quantum 
of wages in account between them and the 
owners of the articles saved. I have kept 
the cases of the actual salvors, i. e. the 
owners, officers and crew of the ship saving, 
and those of the persons saved out of the 
perishing vessel, distinct and sepai-ate. I do 
not say that there may not be a case where 
the reward should exceed any wages; but, 
I consider the vessel affording the means 
of saving the lives of the perishing ship's 
company and her cai-go, and her officers and 
crew, as the real and substantial salvors. 
The others only act vicariously, and hold 
subordinate situations. Without the ship 
and crew which afford them refuge and 
safety, of what avail would be all the efforts 
of the equipage of the perishing ship? The 
latter are bound, by every tie, to afford the 
former all assistance to return an obligation; 
and 'they are legally bound to assist in sav- 
ing the goods to revive their claim to wages. 
What the amount shall be is to be considered 
as between them and the owners. They 
are not on a footing with the crew of the 
auxiliary vessel mentioned in the case of 
The Aquila. These had neither duties to 
perform or obligations to return. Yet they 
were placed in a secondary grade of merit. 

In tills ease a decree of generosity has 
been evidenced by the salvors, who gave up 
to the crew of the Cato such of their private 
adventures as were in part saved. Another 
vessel, of the same owner, was found at the 
second discovery of the Cato, saving of goods, 
and keeping her from going down. I have 
heard of no claims brought forward on the 
part of this vessel. On the whole, I deem 
it best for the crew' of i the Cato, not herein 
provided for, to apply by petition for a dis- 
tribution of the remnants, and surplus, when 
their case, as between them and the owner, 
will be considered. I do not exactly recol- 
lect by what rule I estimated the quantum 
of the wages I ordered to be paid out of the 
surplus to the officers and crew of the Belle 
Creole, but I think it was beyond the wages 
due at the time of abandonment of the vessel. 
The officers of the vessel also had their pri- 
vate property restored. On some they paid 
a small salvage. I considered the captain as 
entitled to wages in quality of an auxiliary 
salvor, having a lien on the articles saved. 

There is a mistake, evidenced by some of 
the counsel in this, and other salvage cases, 
as to the principles regulating the- payment 
of wages to seamen in cases of wreck. The 
old law was, that they were payable only out 
of such parts of the wreck of the ship, her 
tackle and furniture, as were saved, but it 
was found that under this impression the 
whole attention of the mariners was occu- 
pied in saving those articles from which they 
derived advantage; and to ensure these they 
suffered the goods to perish. Modern au- 



TAYLOR (Case No. 13,786) 



[23 Fed. Cas. page 754} 



thorities are clear, that both ship and cargo, 
ox- such parts as are saved, are alike respon- 
sible; though it should seem that the old 
fund, to wit, the part of the ship's materials 
or furniture saved, should be exhausted be- 
fore the cargo be made answeiuble. There 
is no foundation, in my recollection, for the 
assertion, that so much of the goods must 
be saved as will produce an amount of 
freight equal to wages. Freight, in cases of 
wreck, is not the rule, as it is in ordinary- 
circumstances: freight and wages growing 
out of it, are lost by wreck, unless the goods 
are sent on to their destination. The claim 
of the sailor is not under his contract for 
wages out of freight, but in a new character, 
as a salvor, he regains a rightful claim to 
wages, restored by his exertions in rescuing 
the articles saved (whether pai-ts of the ship 
or cargo) from the perils and loss to which 
the wreck had exposed them. The same 
principles apply in cases like that now be- 
fore me. 

Thus far I had proceeded with intent to 
close my observations, under the idea that 
the claimants in the Alexander had acqui- 
esced in the decision in the case of The Belle 
Creole. But I found, on a second hearing, 
that their views were extended beyond the 
propoi'tion of salvage given in that case. 
Much reliance was placed on precedents of 
greater proportions in other eases, deter- 
mined both in England, and in the United 
States. But precedents seldom apply as to 
quantum. The whole subject is open to dis- 
cretion; which is seldom alike in different 
individuals, determining on similar circum- 
stances. It very rarely happens, that cases 
resemble each other so nearly as the present 
and that of The Belle Creole. 

The case of Mason v. The Blaireau, 2 
Cranch [6 U. S.] 240, determined in the su- 
preme court of the United States, was now, 
and not before, produced. It was relied on 
by the counsel for the salvors in the Alex- 
ander, as well as the counsel for the crew of 
the Cato. It is very easy for counsel, among 
the items of inducements to salvage, to enu- 
merate that of the value of property risked. 
It will appear that I have, in no instance, 
disregarded this circumstance; but it is dif- 
ficult for any one to fix the proportion of 
weight it should have in the final adjust- 
ment; more than it could be with any accu- 
i-acy ascertained, what was the relative value 
of exertion between a strong, or less athletic 
individual. It has never struck me as forc- 
ibly as its advocates seem to consider it- 
Extended as far as some have carried it, the 
whole value of the articles saved, with a 
sum paid in addition, would not compensate 
for the risk. But a leading and dominant 
consideration ought to be, the benefit arising 
to the owner. This may be afforded by a 
coaster of small value, as well as by an East 
Indiaman, The owner of the goods saved 
shoidd pay salvage in proportion to his prop- 
eily saved, and the advantage he receives, 



adding a reward as an example and incen- 
tive to others, and not according to the prop- 
erty of the salvor. I cannot depreciate the 
services performed by the oificers and crew 
of a vessel of small value, in any thing like 
the proportion of value of a vessel and cargo 
of great amount. All such considerations 
render the subject difficult, arbitrary and un- 
certain. In the case of Mason v." The Blai- 
reau [supraj, there were great varieties of 
opinion, as will ever happen where no rules 
are, or can be, immutably fixed, between the- 
judges of the several courts, on important 
points. In one of no small import, I know 
that one of the judges of the supreme court 
(Washington) on the point of Toole's partici- 
pating in salvage, differed from all the oth- 
ers; he thought him not entitled to a share. 
It is not therefore surprising that in this- 
court, it should be found impi-acticable to fix 
satisfactoiy rules either for the payer or re- 
ceiver of salvage; both being generally dis- 
contented. Merchants give as little satisfac- 
tion as courts. Few salvors or owners give 
themselves the trouble of gaining informa- 
tion, farther than the immediate object of 
pursuit. Many years ago a case of salvage,, 
of considerable importance, was refeiTed by 
consent to three of the principal merchants 
in Philadelphia. They reported in favour 
of the salvors about $160; when no court 
could have been justified in decreeing less 
than ten times that sum. It was for me an 
unlucl<;y decision, for no case of salvage,, 
originating in this court, has been since re- 
ferred to merchants. 

There is now a better, though not yet a 
perfect understanding of this subject, 
among traders. Liberality and attention to 
general interests must qualify particular 
pursuits after gain. Cupidity, always dis- 
posed to be bribed, must have a douceur to- 
unlock the generous feelings of the heart. 
But if salvors are too grasping, owners will 
err in refusing an adequate reward. They 
will suppose that they might as well aban- 
don the property to the first occupant, as 
to suffer it to be consumed in remunera- 
tion and expenses. 

I perceive in the decision of the case of 
Mason v. The Blaireau [supra], no opposi- 
tion to the general principles of my decrees- 
on this subject, on former occasions. I shall 
deem myself controlled by it, wherever I 
differ in opinion. The reward to Toole, was 
given from the peculiarity of the circum- 
stances; this is always discretionary, and 
governed by the facts of every case: he re- 
ceived no wages in addition; he was re- 
munerated for his uncommon exertions pre- 
cedent to the salvage, as well as those made 
in navigating the wreck under great perils, 
during a long passage. I do not perceive 
any peculiar merit in the crew of the Cato, 
comparable to that of Toole. I join in feel- 
ing the policy and humanity displayed by 
the clfief justice in behalf of the court, 
when the amount of property risked was 
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held Tip to encrease the quantum of salvage, 
and doubts expressed as to loss of insur- 
ance by such risk. I said in the ease of The 
Belle Creole, that it was a risk "justified to 
the heart, but not to the law." I can find 
no adjudged ease declaring the delay or de- 
viation to save lives or goods, not to be a 
forfeiture of insurance. The argument of 
the chief justice in delivering the opinion 
of the court (Mason v. The Blaireau, 2 
Granch [6 U. S.] 268, 269) may be consid- 
ered as deciding the point so far as was in- 
cidentally required, in the case before the 
court He alledges that the owner is m'ade 
"his own insurer," which seems to decide 
that if others had taken his risk under com- 
mon circumstances, this was a casualty not 
insured against, and a deviation putting the 
policy in jeopardy. Sir William Scott has 
made a similar and equally laudable decla- 
ration, on the subject of this risk, not cre- 
ating a loss of insurance. It ought to be 
settled by the general consent of all mer- 
chants, in whatever capacity they find them- 
selves, that these exertions to save life or 
property, should incur no loss to the salvors. 
It is for the general interests of commerce, 
that no discouragements should exist to de- 
ter from acts of humanity, which all in 
their turn may require. If it be agreed 
that this risk does not incur, a loss of insur- 
ance, it lessens the pecuniary merit of the 
salvors; and diminishes the force of all ar- 
guments grounded on the amount of prop- 
erty put to risk. 

The case before me differs in no material 
circumstances from that of The Belle Cre- 
ole, except, that the amount of the property' 
saved is less. Some consideration may be- 
due to this circumstance, though the case 
is otherwise one of no extraordinary merit.. 
The Amiable loitered and risked with a view 
to further saving, after taking out the olTi- 
cers and crew of the Creole and some goods. 
But the second meeting of the Alexander 
with the Cajo, was purely accidental, the 
gulf stream having wafted the Cato in a 
direction to be overtaken by the Alexander, 
driven from or retarded in her course, by 
adverse winds. Although it was said to 
have "blowed hard," it could not have been 
dangerous to a 'ship, when an open boat 
could live, and transport goods in safety. 
The delay of the brig was short; having 
been only "a few hours" at each meeting 
with the Cato. I therefore decree a com- 
pensation nearly in the proportion allowed 
in the case of The Belle Creole. I throw 
all costs and charges on the gross amount- 
of sales, and out of the balance, allow, for 
salvage, a fixed sum of fifteen hundred dol- 
lars. This creates little difference, (though 
it throws some advantage in amount to the 
salvors, who risked as much to save less) 
between the proportion allotted in the case 
of The Creole and this case. I perceive that 
the superior court ([Mason v. The Blaireati] 
2 Cranch [6 IT. S.] 240), whose decisions di- 



rect all inferior jurisdictions, have consid- 
ered the proportions established in the ordi- 
nance of Fi-ance, quoted in the case of The 
Belle Creole, as just and exemplary in cases 
of maritime derelicts. I am therefore 
bound to respect this opinion, as directory, 
when eases are similar in circumstances. 

In compliance with the principle estab- 
lished in the ease of The Blaireau, I allow 
half the share of a mariner, to each of the 
officers and crew of the Cato who assisted 
in the second salvage. In this arrange- 
ment, I follow the example of Sir W. Scott, 
in the ease of The Aquila; considering the 
crew of the Cato only in a secondary char- 
acter. The other mariners pt the Cato are 
left on the footing I have usually placed 
them, by the decisions of this court before 
stated. But those who have saved their 
adventures and paid no salvage, are not to 
receive the half share. I give this half 
share to those, (except as before excepted) 
who were actually employed in -the second 
saving, because the amount of wages due 
was inconsiderable. The distribution of the 
salvage, among the owners and salvors, as 
formerly established, was according to the 
agreements, or articles of ships, having let- 
ters of marque, and capturing prizes. I 
chose these for my guide, in preference to 
privateers, because they paid wages and 
had cargoes at risk. But the decision in 
the case of Mason v. The Blaireau, seems to 
direct a less allowance to owners of ships 
employed in saving; and a portion of that 
is allotted to the freighters or owners of the 
cargo — a remuneration not common, if ever 
before made. In this ease, the owners claim 
a greater allowance as having risked the 
goods of the freighters. Only the owners 
of the brig Alexander, come forward to 
claim salvage in this case. In argument, it 
was said, they risked the goods and freight, 
I have heretofore, when the point has oc- 
curred between owners and freighters of 
ships, considered those who take vessels on 
freight or charter, as having only a quali- 
fied use of the ship, to wit, for the mere 
purpose of transpoi-ting their cargoes. But 
all advantages of salvage, I have supposed 
to belong to the owners of the vessel, who 
would be answerable to the freighters, if 
losses were incurred, without their assent 
to this extra-employment of the ship. If 
this opinion is controlled by the decision in 
the case of The Blaireau, I must yield to it. 
This will depend on its being a question de- 
cided for general direction, or only as it re- 
spects that particular case. 

I have fixed the whole salvage at near two- 
fifths, following in a degree that ease, 
though the amount saved was not propor- 
tionate to the risk, if that forms any rule. 
An accurate one cannot be established from 
this circumstance. I shall, where the 
amount is considerable, adhere to the rule 
taken in the case of The Belle Creole. My 
former mode of distributing among the own- 
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ers of the vessel and the crew, seems to be 
controlled by the case of The Blaireau. 
There one third was assigned to the owner, 
and two thirds to the salvors. I think in 
the spirit of that case, the risk of the own- 
ers, in this case, was more disproportionate 
to the amount saved. I therefore direct 
that one half the salvage be paid to the 
owners- 

Out of the monies in courts (after deduct- 
ing the sum decreed for salvage)" the bal- 
ance of wages due to the seamen of the 
Oato, to the time of their arrival at Phila- 
delphia, will be paid. All the officers and 
seamen of the Cato will receive this balance. 
The half share, to those who actually saved 
the goods at the second meeting with the 
Cato, is an addition to wages to those per- 
sons whose adventures were not delivered 
to them, as before stated, free of salvage. 
If they pay salvage on their adventures, the 
half share must be paid to them. I be- 
lieve these- adventures, were among the arti- 
cles saved at the first meeting with the 
Cato, and compose no part of the second 
salvage- 

1 do therefore adjudge, order and decree, 
that the libellants in this cause, have and 
recover in full satisfaction for and as sal- 
vage, the sum of fifteen hundred dollars. 

This sum of fifteen hundred dollars was 
divided among the salvors by the decree, in 
the following manner. James Taylor, Isaac 
"W. Norris and Larkin Milnor, the owners 
-of the said brig Alexander, received one 
half of the said sum ?750. The remaining 
half, was distributed amongst the master 
and crew of the brig Alexander, and Samuel 
Pyle master, and James Parlecatur boat- 
swain of the ship Cato as follows, to wit: 

John Heartwell, master of the brig Al- 
exander, received 8 shares, or ?300 00 

Thomas Newark, the mate, 4 shares, 

or 150 00 

John Burkett, seaman, 1 share, or. . . . 37 50 

Manuel Hers . . - , 37 50 

Andrew Guniss 37 50 

Charles Bngram 37 50 

Antoin Frazer 37 50 

Robert Williams, cook 37 50 

David Marshall, boy, one-half share. . 18 75 

John Williams, boy 18 75 

Samuel Pyle, master of the ship Cato . IS 75 
James Parlecatur, boatswain of said 

ship 18 75 

2 This balance, as are all monies brought into 
court, was deposited in the bank of the United 
States. By a rule of the court, no monies are 
drawn from the bank but by a check, on which 
the order of the court is endorsed. In the case 
of The Belle Creole, the French crew were paid 
wages with part of the balance in bank. Ships 
and goods deserted, and found at sea, are na- 
tional droits, if no owners appear. This is now 
law, and the old barbarous doctrines and prac- 
tices as to these, wrecks, etc., are obsolete. See 
The Aquila, 1 O. Rob. Adm, 42, etc. The prod- 
uce of ships and goods unclaimed (after pay- 
ment of salvage) is, it should seem, also a na- 
tional droit. But there should be, as in several 
maritime countries, some time, and that liberal, 
fixed for claims by owners. 
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TAYLOR V. The COMMONWEALTH. 

[14 Am. Law Reg. (N. S.) 86.] 

Circuit Court, E. D. Missouri. 1875.1 

Maritime Lies — Repairs — Home Pout— Oxncu 

Secdrity — Pleading— Setting up 

Different Lien. 

1. A maritime lien will be created for repairs 
done on a boat or vessel at the home port, if 
the repairs are made on the credit of the boat 
or vessel; but where the person doing the work 
stipulates for other and different security from 
that of the boat or vessel, the maritime lien is 
waived and cannot be enforced. 

2. Where a party in his libel sets up an ad- 
miralty lien, he cannot be allowed if that fails 
to set up and rely upon a common-law or stat- 
utory lien. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Jlis- 
souri.] 

This was an appeal from a decree of the 
district court upon a libel in rem. [The li- 
bel was filed by Daniel G. Taylor, adminis- 
trator, to recover for repairs made on the 
steamboat Commonwealth.] The facts ap- 
pear in the report of the ease when before 
the district court. [Case No. 13,788.] 

G. Campbell, for the steamboat, appellant. 
Krum & Patrick, for libellant. 

IMILLER, Circuit Justice. The owner of 
the steamboat Commonwealth is a resident 
of St. Louis; the repairs therefore were done 
in what, in admiralty, is technically known 
as the "home port" of the vessel, and our su- 
preme courts have decided for forty or fifty 
years that no admiralty lien exists by rea- 
son of supplies and repairs furnished in the 
home port of the vessel. There is no deci- 
sion of the supreme court of the United 
States reversing or changing that doctrine, 
but the sentiments of the profession of the 
country— that part of the profession whieii 
devotes itself to the admiralty practice — and 
the sentiment, I think, of the parties inter- 
ested in vessels, has been that that doctrine 
is not the correct one. It is a doctrine which 
we have derived from the English courts, 
and it is the doctrine of the English courts 
that no such admiralty lien can be had in the 
home port of the country. The English 
courts say, that when a man has a lien on a 
vessel of that kind, he holds possession of 
her, like the lien of a carpenter or a carriage- 
maker for repairing anything in his trade; 
and while he holds possession of that lien, 
if he keeps possession, he may have such 
statutory lien as the laws of the land give 
him; but he has no maritime lien for such 
services in a home port, and we have follow- 
ed that doctrine. It is not the doctrine of 
the continental countries, it was not the doc- 
trine of the civil law. The doctrine is the 

1 [Reversing Case No. 13,788.] 
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other way in all tlie continental courts. Our 
courts, however, have followed the English 
courts in that, and held that if supplies or 
repairs are furnished in a foreign port, that 
Is in any port where the vessel is found 
needing those supplies or repairs, other than 
that in which the owner lives, the admiralty 
law creates a lien on the vessel. Supplies 
and repairs can he furnished, and the man 
that furnishes them has a lien on the vessel 
on the ground that the owner is not there, 
that it is necessary that the repairs should 
he made, that they are necessary to the ves- 
sel in order to enable it to prosecute a voy- 
age, and that the master having ordered 
them, the merchant may furnish them in a 
foreign port to the master and have a lien 
on the vessel. We have followed that doc- 
trine in the courts of the United States, but 
as I said before there has been a very strong 
feeling that the doctrine oi^gJit to extend to 
the home ports, and a rule which the su- 
preme court of the United States had pre- 
scribed for the proceedings and practice in 
admimlty courts, which forbids the bringing 
of a suit in rem in that class of cases, has 
been repealed by the supreme court. I vio- 
late no propriety, I think, in saying that the 
supreme court repealed that rule with a 
viPw for consideration, and it will come up; 
and it is involved in this case to come ex- 
tent, or is supposed to be involved in this 
case. I have no hesitation myself in saying 
in this case that if there was nothing more 
than the fact stated originally, that Captain 
Taylor repaired this vessel to the extent of 
?21,000, I would affirm the judgment of the 
district court, which confirmed the lien and 
ordered the vessel to be sold and the money 
to be appropriated to pay that debt. I be- 
lieve that that will be the doctrine which 
will be held by the supreme court, and I 
have no doubt that the law adopted by the 
English courts is not the general maritime 
law. In this co".ntry we are governed, where 
it is a question of maritime law, by the mar- 
itime law, the continental law, or the law 
as it may be gathered from all the maritime 
nations of the world. The English law, on 
the contrary, has been the result of the con- 
flict between the courts of common law, es- 
pecially the court of king's bench in Great 
Britain, which was jealous alike of all other 
courts, as it was of the court of admiralty 
and ecclesiastical courts, which was always 
issuing its prohibitions in defence of what it 
supposed to be the exclusive right of the 
common-law courts, and to that spirit of as- 
serting the extended and exclusive jurisdic- 
tion of the common-law courts in opposition 
to the admiralty courts. To this is due alone 
the fact that the English courts adopted the 
rule that for work and labor done on a ves- 
sel In a home port there was no lien on the 
vessel other than the common-law lien of 
possession, and that when that was parted 
with the lien was gone. 



I have no hesitation in saying myself, 
therefore, that the rule of allowing a lien 
for these repairs ought to be extended to a 
vessel in a home port, as well as to a vessel 
in a foreign port, and that this vessel, and 
this work and labor, are of a character 
which. In my opinion, probably constitute 
such a lien, if the parties had permitted it to 
rest on the Implied results of the work and 
labor done under such circumstances. But, 
unfortunately, they did not. They entered 
into a specified contract for this work. 
There is no doubt about that contract, al- 
though some little doubt is expressed as to 
the precise reliance placed upon it by Mr. 
Taylor. The contract itself, I think, shows 
for itself what he did rely on, and that Is 
the ti'ouble in this case.- Before the vessel 
was docked, and before any work was done 
-on her, they made a specific agreement, 
which was reduced to writing, not signed by 
the parties, but a memorandum made by the 
agent of the wrecking company, and that 
agreement is this: That if the repairs did 
not exceed ?10,000 they were to be paid for 
one-half in cash, and the balance in an en- 
dorsed note; if they exceeded $10,000 they 
were to be paid one-third in cash and the 
balance in endorsed notes, payable, I think, 
in thirty, sixty and ninety days. As to what 
"endorsed notes" meant, there is no contro- 
versy- It meant personal security. Now, 
the contract was: "That for this work I am 
going to do for you, you are to pay me a con- 
siderable portion in cash, as the work pro- 
gresses, or before you get the vessel, and at 
the end of it you are to pay me the balance 
In good negotiable notes, with proper and 
sufficient security." I have no* doubt of the 
fact that a man doing that kind of work may 
rely on the owner of the vessel, and that if 
he makes no specific contract on the subject, 
he will have a right against the owner and 
the vessel, and under some eircximstances 
against the master; but that is a lien which 
the law Implies from the circumstances, and 
if a specific contract Is made which shows 
that the party relied upon other security and 
other modes of payment, then he cannot en- 
force the admiralty lien. It is very clear to 
me, here, that Captain Taylor, in making 
this contract, never intended to rely on the 
security of the vessel itself, because he made 
this contract for the very best kind of other 
payment. What better payment can a man 
have than secured papers? And what is the 
use of his relying on the vessel as security 
when he says: "Before you get this vessel 
out of my hands, you are to pay me one-half 
cash, and the balance In endorsed notes with 
good security." 

I think, having made an express contract 
for an express security, he cannot say, "i 
did this work on the credit of the vessel." 
In other words, I think if there is any ques- 
tion of admiralty lien, a lien for supplies and 
repairs, that it must have been the Intention 
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in the mind of the party who furnishes the 
supplies and repairs whether in a home or 
foreign port, to rely on the credit of the ves- 
sel; and although in a foreign port (and I 
suppose the same thing would apply here 
when the supplies and repaii-s are necessary, 
and nothing is said to the contrary), the law 
presumes a reliance on the vessel, yet it is 
only a presumption. But it is said that in 
foreign ports such is the presumption, be- 
cause the man who furnishes the supplies is 
not there and may not Imow anything of the 
owner. If it can be shown that he did not 
rely on that alone, and that he intended to 
rely on other security, which he supposed 
sufficient, or which was supposed to be bet- 
ter, then he had no lien, because the lien 
arises from implication, from the fact ex- 
pressed or implied that the man in furnish- 
ing the supplies or contracting a debt, relied 
on the vessel as security, and if he relied on 
anything else it is another security suffi- 
cient, or supposed to he, which, in ease that 
turned out to be insufficient, does not restore 
his lien. I am sorry for this result, because 
it seems this corporation is a mere sham, 
and whether any party belonging to it may 
be individually liable or not, I do not know. 
But the result of it is that this decree must 
be reversed. Now it has been very ably 
urged that if there was no maritime lien, 
there were two other liens under which this 
court ought to give relief. The first was 
that the plaintiff never parted with the pos- 
session of the vessel, that he instituted this 
suit when he had possession, and therefore 
he has the lien of common law, the lien of a 
man who has done work on any instrument, 
or vehicle, of piece of property, and retain- 
ed the possession until he is paid. I have 
no doubt he had the lien, or of the existence 
of it. It is also said that the state gave a 
lien for these repaii-s on the vessel. I have 
no doubt about that. But neither of these 
liens is subject to the implication in regard 
to the maritime lien, and it cannot be held, 
and it is not an admissible doctrine, that a 
man can go into an admiralty court and as- 
sert an admiralty lien, and when he fails 
in that, turn around and say: "To be sure, 
I did not have a lien that would give juris- 
diction, but now that you have got hold of 
the thing, you must go on and enforce some 
other lien." If such a condition of things 
existed, the result would be, that any party 
could come into an admiralty court when he 
failed in maintaining an admiralty lien, hav- 
ing seized the vessel, and say: "You have 
got possession of the vessel and now you 
must turn round and administer the state 
law," and cite authorities to show that the 
admiralty court will enforce the lien of the 
state law. That is not now the doctrine of 
our courts. These cases have been reversed 
and decided several times, and this court in 
admiralty will not enforce the lien of the 
state laws. Decree reversed. 
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TAYLOR V. The OOMIIONWEALTH. 

[6 Chi. Leg. News, 334; 13 Am. Law Reg. (N. 
S.) 502; 20 Int. Rev. Rec. 64.] 

District Court, E. D. Missouri. 1874.1 

Maritime Liens — Home ani> Foreign Ports — 

ACTHORITT OF MaSTEK TO BiND — 

Repairs — Supplies. 

1. "While in foreign ports the presumption of 
a necessity for relying upon the credit of the 
vessel for repairs arises from the necessity 
of repairs to enable the vessel to prosecute the 
voyage; in home ports the presumption of a 
necessity for relying upon the credit of the ves- 
sel does not exist. 

2. In a foreign port the master, as perform- 
ing the duties of that officer, has authority 
to bind the vessel and her owners tor the nec- 
essary expenses of the boat, but in the home 
port he has not that right. 

3. While in a foreign port the necessary re- 
pairs are restricted to such as will enable the 
vessel to pursue her voyage with safety, the 
repairs in the home port, where they may be 
ordered by the owners, are not of necessity re- 
stricted within such narrow limits. 

4. Those who in a home port furnish re- 
pairs and supplies, must show affirmatively, in 
order to have a lien on the vessel, that it was 
necessary to rely on the credit of the vessel; 
or, in other words, that the credit of the owners 
was not such as would justify a prudent man 
in furnishing the supplies and repairs solely on 
their personal credit. 

[This was a libel for repairs by Daniel G. 
Taylor, administrator, against the steamboat 
Commonwealth.] 

TREAT, District Judge. This is a suit in 
rem for repairs in the home port, and many 
of the questions involved are equally novel 
and important. 

The libelant, under the orders of the pro- 
bate eouxl of St. Louis county, was charged 
with the duty of administering upon the 
assets of a copartnership known as the St. 
Louis Sectional Dock Company— some of the 
paitners having died. Under those orders 
he was authorized to continue the operations 
of the docks until they could be sold. Pre- 
viously the superintendent, Henry Adkins, 
had been accustomed to make contracts for 
the company to dock and repair vessels. Up- 
on entering upon the discharge of his offi- 
cial duties, the libelant gave public notice 
that no eonti'aets for the company would 
thereafter be recognized or deemed valid un- 
less expressly made or certified by him. 
The steamboat Commonwealth was owned 
by a corporation, the stockholders being the 
masters of the boat, J. S. Snydam, J. N. 
Bofinger and the copartnership of Stilwell, 
Powell & Co., which latter copartnership 
transferred its stock to McCord, a fonner 
master. Stilwell, Powell & Co. became bank- 
rupts soon after they transferred their shares 
of stock. In that condition of affairs, the 
inspector of the board of underwriters at 
St. Louis informed the master, Snydam, that 
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tlie boat must be repaired in order to become 
;5eaworthy and pass inspection. Thereupon 
■a. cursory examination was nad to ascertain 
the probable cost of the needed repairs. Ad- 
joins reported that about $6,000 would be suf- 
ficient, and that the vessel was not in so 
bad a condition as the inspector supposed. 
That fact haying been reported to Bofinger, 
the boat was ordered on libelant's docks, 
where she was stripped and examined. The 
result of that examination was a fuller es- 
timate by Adkins, which he reported to Bo- 
iinger and Snydam, viz.: tliat making a 
liberal estimate the cost of repairs would 
not probably exceed $13,000, but that Cap- 
tain Snydam thought that the expense 
would run up to $14,000. At first Bofinger 
was inclined to tear up or "wreck" the boat 
rather than incur so great an expense, but, 
on consultation with Snydam, consented to 
the repairs being made, with the understand- 
ing on his part that the cost would not ex- 
■ceed the sum stated. The further under- 
standing was, that Snydam should superin- 
tend the repairs on the part of the boat, 
which the inspector would, as usual in such 
-cases, be reauired to make. The report 
made to the libelant was that the boat was 
to be repainted— that $5,000 cash were to be 
paid as the work progressed— but if the cost 
of repairs exceeded $15,000, then one-third 
of said cost should be so paid in cash— the 
balance in either .event to be in good in- 
•dorsed paper at thirty, sixty and ninety days. 
When the report was thus made, the libelant 
assented to the terms and made a memo- 
randum accordingly. Thereupon the in- 
spector directed from time to time what 
work should be done; and Capt. Snydam 
sometimes objecting at first, assented finally 
thereto, and the whole cost of repairs while 
the boat was on the docks amounted to $21,- 
298.72, of which $4,229.63 were paid, leav- 
ing a balance claimed to be due of $17,069.09. 
When the boat was put off the docks, be- 
■cause more cash had not been paid as re- 
quested, about $2,200 additional were need- 
■ed to complete the repairs. 

Upon the foregoing brief summary of facts 
several important propositions are present- 
-ed; preliminary to which is the question 
whether there was a specific contract be- 
tween libelant and the claimant, that the 
former should do any prescribed or designat- 
■ed amount of repairs at a fixed sum or with- 
in a named time. "Upon that point the court 
holds that the only contract on the part of 
the libelant, was to dock the boat and make 
such repairs on her as might be designated 
from time to time, and on the terms for pay- 
ment above stated. 

First. As the repairs were in the home 
port, the first point presented is whether a 
proceeding in rem can be maintained. The 
new twelfth rule settles that question. It 
is as follows: "In all suits by material 
men for supplies or repairs, or other neces- 
saries, the libelant may proceed against the 



ship and freight in rem, or against the mas- 
ter or owner alone in personam." Grave 
questions are raised as to the true interpre- 
tation of that rule in the light of the many 
adjudications had with respect to supplies 
in the home and foreign ports, and in cases 
where the owners are present or absent. It 
would require a more elaborate discussion 
than can now be given, if this court should 
undertake to analyze, historically or other- 
wise, the shifting views on those points 
which have prevailed from time to time, 
and to comment upon them with due regard 
to elemental principles. The last utterance 
of the United States supreme court indicates 
that, in accordance with the opinions gen- 
erally expressed by bench and bar, for many . 
years, it will hold as was done by this court 
last term, and was strongly instructed l)y 
the United States circuit court here in 1857 
(Hill V. Golden Gate [Case No. 6,491]), tibat 
the existence or non-existence of a maritime 
lien is wholly independent of the fact that 
the vessel was repaired in the home instead 
of a foreign port. The primary maxim is 
that, as a vessel is made to plow the seas 
instead of lying by the wall, whoever fur- 
nishes the necessary means for prosecuting 
her voyage will have therefore a maritime 
lien upon or tacit hypothecation of the ves- 
sel, unless the master had adequate funds 
in the foreign port, or the owners in such 
port, or in the home port, had ample credit. 
As this court ruled at the last term, so it 
now holds; that the question as to maritime 
lien does not depend upon the port where 
the repairs are made. 

Second. In a foreign port the master has 
authority to order necessary repairs to en- 
able the vessel to pursue her voyage. As 
held in the cases of The Grapeshot, 9 Wall. 
[76 U. S.] 129; The Kalorama, 10 Wall. [77 
U. S.] 204; the Lulu, Id. 192; The Patapsco, 
13 Wall. [80 U. S.] 333; the necessity for 
credit upon the vessel whence a maritime 
lien springs, must be presumed, where the 
master in a foreign port orders repairs 
which are necessary; the burthen of show- 
ing the contrary being thrown upon owner 
or contestant. That doctrine was repeat- 
ed by the United States supreme court at 
its last term, in the ease of Merchants' 
Mut Ins. Co. V. Baring [20 Wall. (87 U. S.) 
159]. That court says: "Contracts for sup- 
plies and repairs may be made by the mas- 
ter to enable the vessel to proceed on her 
voyage, and it appears that they were nec- 
essary for the purpose, and that they were 
made and furnished to a foreign vessel, or 
to a vessel of the United States, in a port 
other than a port of the state to which the 
vessel belongs. The prima facie presump- 
tion is that the repairs and supplies were 
made and furnished on the credit of tlie ves- 
sel, unless it appears that the master had 
funds on hand or at his command which 
he ought to have a'pplied to the accomplish- 
ment of those objects, and that the material 
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men knew the fact, or that such facts and 
circumstances were known to them as were 
sufficient to put them upon inquiry and to 
show that if they had used due diligence in 
that behalf, they might have ascertained 
that the master had no authority to con- 
tract such repairs and supplies on the credit 
of the vessel. Whenever the necessity for 
the repairs and supplies are once made out, 
it is incumbent on the owners, if they al- 
lege that the funds could have been obtained 
upon their personal credit, to establish that 
fact by competent proof, and that the ma- 
terial men knew the same or were put upon 
inquii-y, as before explained, unless those 
matters fully appear in the evidence intro- 
duced by the other party." This is the last 
opinion of the supi'eme court upon the sub- 
ject, and in it reference is made to the eases 
cited above, and also to the case of Thomas v, 
Osborne, 19 How. [60 U. S.] 22. The neces- 
sity for repairs referred to is an apparent 
necessity — such as a reasonably pnident 
man, charged with the interests at stake, 
would make for their safety. It is the good 
faith of those concerned that the court con- 
siders- If the owner be present in the for- 
eign port, it has always been held that the 
presumption of necessity for relying upon 
the credit of the vessel is repelled, and that, 
therefore, the material man must show that 
the owner had nob the needed credit in such 
foreign port. How rigorously the last rule 
might now be applied, is not important to 
discuss. The master's authority in a foreign 
port in the absence of the owner was al- 
ways held to be greater than in the pres- 
ence of the latter. 

Third. If their repairs and supplies are 
furnished in the home port, where the own- 
er resides, it may be safely asserted that 
the master has no authority unless express 
—that is, unless he is duly authorized by 
the owners to order the same. Abroad, the 
master orders reasonably necessary repairs 
to enable the vessel to prosecute the under- 
taking voyage; for his authority to act 
springs from the necessity of the case in 
the absence of the owner. At home the 
owner may order more than temporary re- 
paii-s— whatever he deems proper— not for 
one voyage, but for the permanent and 
thorough overhauling of the vessel. The 
authority of the owner is not limited as 
that of the master; he may, in the home 
port, give his own orders in that respect, or 
entrust the master with full power to act. 
There is, then, no cargo at risk— no pending 
voyage. The owner's power over the vessel 
is not then confined to merely what is es- 
sential to the success of a pending voyage. 
Hence, in passing upon the necessity of re- 
pairs, ordered or authorized by an owner 
under such circumstances, a more liberal 
rule should prevail. He is supposed to 
understand the necessity, and policy of the 
repairs he orders to be made. 

In the case under consideration, the own- 
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ers of a large majority of interest in the 
boat, including the president, were not only 
present here in the home port, but author- 
ized the master, who was also a large own- 
er, to superintend the repairs. It seems to 
have been conceded that what the inspector 
ordered as necessary was to be done. The 
master and all others acted upon that hy- 
pothesis. The reason is manifest: for a 
boat upon which no insurance could be had 
could procure no shipments, and would 
therefore be effectively tied up to the wall. 
The necessity of repairs, then, in this, the 
home port, is, so far as the material man 
in this case is concerned, determined by 
the orders given by the inspector and ac- 
quiesced in by the master. Hence there 
was, in the meaning of the maritime rule, 
a necessity for the repairs. 

Fourth. Was there a necessity for relying 
upon the credit of the vessel? The reason 
for insisting upon this necessity, as well as 
the necessity for repairs, has reference to- 
the many interests which are constantly 
springing up, creating maritime liens or 
tacit hypothecations other than the owner's 
Interests may be involved, consequently, if 
he can, independent of the rights of others, 
fasten these secret liens upon the vessel, 
those who, under these rules of necessity, 
furnish repairs and supplies, may find them- 
selves without supposed and adequate se- 
curity. Still, that danger is less in the 
home than in a foreign port, for in the for- 
mer the voyage is at an end, while in the 
latter the voyage is in progress and its fu- 
tm-e incidents cannot be predicted. On the 
arrival of the vessel at her home port all 
who have demands against her can enforce 
them at once. If they choose to lie by 
while she is undergoing repairs to fit her for 
new voyages, they have no just ground for 
complaint, certainly not if the vessel, before 
her departure, is seized and sold to answer 
the demands against her. The new repairs- 
are to be considered as giving enhanced val- 
ue, and thus increasing the proceeds re- 
ceived from the sale. Why, then, should 
the last material man be deprived of the 
fruits of his advances, or his additions to 
the vessel's value be appropriated to the 
payment of prior and unenforced demands? 
But it is said that in this case the credit 
was not given solely to the vessel, and that 
if it was there was no necessity for so 
doing. The libelant swears that he would 
not have done the work solely on the credit 
of the vessel; and therefore he insisted on 
part payment in cash as the work pro- 
gressed, and good indorsed paper for the bal- 
ance. The boat's paper was finally offered 
in payment and refused. When, in the 
course of the work, the proportionate cash 
payments failed, the libelant, after repeated 
warnings, put the vessel off the docks so 
soon as practicable, with due regard to her 
safety, and ceased further repairs. The 
promised or understood tender of indorsed 
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paper was not made and the' material man 
■was left unsecured in that way. Has he, 
hecause he insisted upon that security from 
the beginning, been deprived of a lien on 
the boat? If he had received that security 
he could not have enforced his demand in 
rem in any event until that paper matured, 
or, if negotiable, had been surrendered. It 
seems that there is some misunderstanding 
upon this point. The libelant swears that 
he did not consider the vessel alone ade- 
quate security for the value of the work to 
be done, and therefore he insisted upon se- 
curity which he never obtained. The con- 
duct of the stockholders illustrates this 
point. He urged him after his work was 
done to take the vessel as security for his 
unpaid balance, and he refused, insisting 
upon what he claimed was the original 
agreement. He was thus left to make his 
demand out of the vessel or her owner. The 
owner was a corporation with no other prop- 
erty or assets, except this vessel, upon 
which there were many liens already exist- 
ing. The statements of witnesses as to her 
value, independent of the repairs made by 
libelant, have very little foree, for she was 
subject to seizure and sale to meet the exist- 
ing liens upon her; and after being re- 
paired at the cost of the owner (§21,000) 
bi'ought at the marshal's sale less than $19,- 
000. The result of that sale shows that the 
libelant was prudent in demanding more 
than the credit of the vessel for his security. 
The com-t can not hold that because he 
agreed to receive other security, which was 
never given, he is therefore deprived of all 
security upon the vessel. The necessity for 
relying upon other credit than that of the 
vessel is demonstrated from what has been 
said as to the ownership. The stock of 
that corporation was owned by three per- 
sons, and, to say the least, it is a grave 
question whether that fact could have the 
slightest effect upon the credit of thcf cor- 
poration. If these stockholders did not 
choose to make themselves individually lia- 
ble, how could their personal credit give 
credit to the coiporation itself, which had 
none independent of this vessel— the only 
property owned by it? The owner— the cor- 
poration—had no credit, and as it would 
give no outside security, the libelant was 
compelled to fall back on the partial and 
inadequate credit of the vessel itself. 

There has been no attempt in this discus- 
sion to dwell upon the fact that the owner 
was a corporation doing business in this port, 
and to criticise the mode in which that cor- 
porate owner acted through its president 
and the master of the vessel, who was the 
principal stockholder. The corporation did 
act through its president, and with the as- 
sent and co-operation of the master— those 
two persons owning largely more than a ma- 
jority of the stock. It is apprehended that 
under such circumstances the rights of a 
material man can not be defeated on the 
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ground that a mere formal or technical mode 
of assent or action by the corporation would 
be proper. Its interests were controlled and 
managed- by its president, and by a majority 
in interest, and, for all essential purposes,, 
the corporation did assent and act. What- 
ever may have been the misunderstanding 
or expectations of the president of the cor- 
poration, or of the master expressly entrust- 
ed with the superintendence of the repairs, 
as might be ordered from time to time to be 
paid therefor, part in cash, as the work pro- 
gressed, and the balance in good indoi-sed 
paper. This is the more probable from the 
fact that his position was merely fiduciary. 
Under the orders of the probate court spe- 
cific duties were imposed on him, requiring 
especial prudence and circumspection. He- 
was not entrusted with control of funds be- 
longing to the estate to be expended in work, 
for the payment of which no adequate se- 
curity was given, but merely to prevent the- 
cessation of business and consequent loss of 
the estate; he was requested to operate the 
docks for a time with a view to their ad- 
vantageous sale. In other words, charged 
with a special trust, he was not at liberty 
to act as if he were proprietor of the docks 
in his own right Hence, it seems, he in- 
sisted upon retaining the sole power to enter 
upon or make contracts. There was no spe- 
cific or expressed contract as to the amount 
of work to be done or the time In which it 
should be done; the implied contract was 
that such work should be done as was re- 
quested from time to time at reasonable 
rates and with reasonable promptitude; and 
on the terms above stated he is entitled to 
recover accordingly. 

This court holds that this marked distinc- 
tion exists as to maiitime liens for repairs- 
and supplies in foreign or home ports re- 
spectively, as follows: 

1. That while in foreign ports the presump- 
tion of a necessity for relying upon the cred- 
it of the vessel for repairs arises from the 
necessity of repairs to enable the vessel to- 
prosecute the voyage; in home ports the pre- 
sumption of a necessity for relying upon the 
credit of the vessel does not exist 

2. That in a foreign port the master, as 
performing the duties of that ofiicer, has au- 
thority to bind the vessel and her owners for 
the necessary expenses of the boat but in the 
home port he has not that right 

3. That while in a foreign port the neces- 
sary repairs are restricted to such as will en- 
able the vessel to pursue her voyage with 
safety, the repairs in the home port where 
they may be ordered by the owners, are not 
of necessity restricted within such narrow 
limits. 

4. Those who in a home port furnish re- 
pairs and supplies must show aflirmatively, 
in order to have a lien on the vessel, that it 
was neeessai*y to rely on the credit of the 
vessel; or, in other words, that the credit of 
the owners was not such as would justify a 
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prudent man in furnishing the repairs and 
supplies solely on their personal credit. 
Many persons in the home ports have heen 
aeeustamed, in consequence of the state boat 
^cts, to suppose that repairs and supplies 
furnished there at the instance of the mas- 
ter, gave a lien irrespective of all other con- 
siderations, but as they, so far as they tres- 
pass upon admiralty jurisdiction, are void, 
it is important that material men in home 
ports, bear in mind the distinction above 
stated, and the elements out of which a lien 
in a home port springs. 

If tlie owners are in good credit, there is 
no necessity for relying on the credit of the 
vessel, and, consequently, no lien is created. 
In the case on hearing it appears that the 
corporation had no credit within the meaning 
of the rule, and therefore the libelant had a 
right to rely upon the credit of the vessel. 
His demand must be allowed so far as prov- 
•ed, and classed as a maritime lien. The 
-amount found to be due is $17,054.19. The 
stress has been laid upon the fact that the 
■boat was still in the possession of the libel- 
ant when the libel was filed and the warrant 
in rem. As to whether that strengthens his 
■demand it is not necessary to discuss. 

It may be a serious and embarrassing ques- 
tion whether the ordinary rules governing 
•corporations and stockholders are to be ri^d- 
ly recognized in admiralty. If three or more 
■owners of a vessel can become a corporation 
and transfer said vessel to the corporation, 
•each owner taking an equivalent proportion 
of stock for his interest in the boat, and only 
the corporation as such and its corporate as- 
sets, viz., the vessel, be liable for maritime 
-contracts and maritime torts, of what prac- 
tical force is the liability of the owners in 
personam as well as of the vessel in rem? 
It is a well-settled rule that supplies furnish- 
ed by a part owner do not give a maritime 
lien; but if he, in the manner stated, became 
^ technical stockholder instead of a technic- 
al owner, is the force of that important rule 
to be thus abrogated? True, a corporation 
may own many vessels and be wholly re- 
sponsible, and governed by the ordinary rules 
applied to corporations; but on the other 
hand, as in this case and in others frequently 
occun-ing, a few more owners of a vessel be- 
come a corporation, thus claiming exemp- 
tion personally from the duties of ownership. 
Will the courts of admiralty look at the sub- 
stance rather than the form— at the actual 
ownership rather than the formal? If they 
go behind the acts of incorporation, will they 
in all cases treat the stockholders as owners, 
and if not, where shall the line be drawn, or 
what facts will justify going behind the act 
of incoiporation? 

In this case the cross libel is dismissed, 
^17,054.19 being allowed libelant as mari- 
time lien, and the costs being against the 
■claimant and the interveners. 

[On appeal to the circuit court the above de- 
<:ree was reversed. Case No. 13,787.] 
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TAYLOR et al. v. COOK et al. 

£2 McLean, 516.] i 

Circuit Court, D. Illinois. June Term, 1841. 

Courts — Federal Juuisdiction — Citizenship— 
VoLuxTART Appearance. 

1. By the constitution, jurisdiction is given to 
the courts of the United States, between citi- 
zens of different states. 

[Cited in brief in Cooper v. Newell, 15 Sup. 
Ct. 350.] 

2. The act of 1789 [1 Stat. 73] restricts the 
exercise of this jurisdiction to eases where one 
of the parties are citizens of the state where 
suit is brought. 

[Cited in "Wills v. Home Ins, Co., 28 Iowa, 
546.] 

3. And by the settled construction of this act, 
where there are more than one party, plaintiff 
and defendant, the court must have jurisdiction 
between each party, plaintiff and defendant. 

[Cited in Wiggins v. European & N. A. Ry. 
Co., Case No. 17,626.] 

4. This produced great embarrassment in the 
proceedings before the circuit courts. And to 
remedy this inconvenience the act of 1839 [5 
Stat. 321] was passed, which enables a party 
defendant, who may not reside in the district, 
voluntarily to become a party to the suit. 

[Apnroved in McCloskey v. Cobb, Case No. 
8,702. Cited in Sands v. Smith, Id. 12,305.] 

5. By his submitting himself in this form to 
the jurisdiction of the court the jurisdiction is 
not ousted. 

[This was an action by John W. Taylor 
and others against Cook and Spaulding. See 
Case No. 13,952.] 

Mr. Morris, for plaintiffs. 
Mr. Arnold, for defendants. 

OPINION OP THE COURT. The plain- 
tiffs are citizens of New York; the writ was 
served on Cook, a citizen of Illinois; and 
Spaulding, a citizen of Missouri, enters a vol- 
untary appearance. A question is raised 
whether the court can take jurisdiction as 
the case now stands. By the constitution of 
the United States, the judicial power extends 
to all cases in law and equity arising under 
the constitution, &c., and to controversies 
between citizens of different states, &c. The 
11th section of the judiciary act of 1789 pro- 
vides: "That the circuit courts shall have 
original cognizance, concurrent with the 
courts of the several states, of all suits of a 
civil nature at common law or in equity, 
where the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of five hun- 
dred dollars, and the United States are plain- 
tiffs or petitioners; or an alien is a party, or 
the suit is between a citizen of the state 
where the suit is brought and a citizen of 
another state. And no civil suit shall be 
brought before either of said courts, against 
an inhabitant of the United States, by any 
original process in any other district than 
that whereof he was an inhabitant, or in 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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whicli he shall be found at the time of sei*v- 
ing the -writ." Under this section it was set- 
tled that, aa between each plaintiff and each de- 
fendant, where there were more than one plain- 
tiff and defendant, the court must have juris- 
diction. So that, by this construction, the court 
■could not take jurisdiction of this case; for, as 
between the plaintiffs who are citizens of New 
York and the defendant, Spaulding, who is a 
•citizen of Missouri, the court could exercise no 
jurisdiction in the state of Illinois; because 
in that case neither party would reside in the 
state where suit is brought. And, under the 
decisions, the consent of Spaulding (it appear- 
ing that he was a citizen of Missouri) could 
£ive no jurisdiction. This created great em- 
barrassment to the proceedings in the circuit 
■courts. Unless they could act on the interests 
■of the defendants properly before the court, 
without prejudice to those who were inter- 
-ested and who did not reside within the dis- 
trict, they could exercise no jurisdiction in 
the case. To remedy this inconyenience the 
act of the 28th February, 1839, was passed. 
The first section of that act provides, "that 
where, in any suit at law or equity, com- 
menced in any court of the United States, 
there shall be several defendants, any one or 
more of whom shall not be inhabitants of, 
or found within, the district where the suit 
is brought, or shall not volimtarily appear 
■thereto, it shall be lawful for the court to en- 
tertain jurisdiction, &c.; but the judgment or 
■decree therein shall not prejudice parties not 
served with process, or not voluntarily ap- 
pearing to answer." By the constitution ju- 
risdiction is given to the courts of the United 
States, of all controversies between citizens 
of different states. And congress have, un- 
questionably, the, power to regulate the exer- 
■cise of that jurisdiction in any mode which 
they shall deem expedient. Unless required 
"by the act of congress it would not be neces- 
sary that either party should be a citizen of 
the state where suit is brought. This provi- 
sion of the act of 1789, however, is not re- 
pealed by the above act, but it is modified. 
It enables a party who is sued, with others, 
T)ut who does not reside in the district, vol- 
untarily to become a party to the suit. Where 
this is done the court can exercise jurisdiction 
■over him, the same as if he were a citizen of 
the disti-ict and process had been served on 
him. The suggestion that by voluntarily be- 
■coming a party he ousts the jurisdiction of 
the court, would give a most absurd effect to 
the statute. It gives a right to the party to 
appear, and yet by such appearance the juris- 
diction is taken away. This would be a 
most singular mode of remedying an incon- 
venience which has long been felt and ac- 
knowledged. That it was intended the court 
should exercise jurisdiction over ttie person 
who thus voluntarily appears, by the fact of 
])is being made a party to the suit, but also 
from the subsequent part of the section, 
which declares that the judgment or decree 
shall only affect the parties who have been 



served with process or who have voluntarily 
appeared. We can entertain no doubt that 
the court have a right to exercise jurisdiction 
over Spaulding, under the act of 1839. 
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TAYLOR et al. v. DEBLOIS et al. 

[4 Mason, 131.] i 

Circuit Court, D. Khode Island. Nov. Term, 
1825. 

Administbatoh — Becoming Guardian — Suit os 
boxd — subeties. 

1. An administratrix, after a decree of the 
probate court ascertaining the distributive shares 
of- the intestate's estate, took guardianship of 
one of the persons entitled to a share, who was a 
minor; it was Jield, that by operation of law, she 
held the amount by way of retainer, as guard- 
ian, and not as administratrix. 

[Cited m Pratt v. Northam, Case No. 11,376.] 
[Cited in White v. Ditson, 140 Mass. 355, 4" 
N. E. 606.] 

2. No suit lay against her sureties upon the 
administration bond for the amount due her 
ward. 

[Cited in Bell v. People, 94 111. 236; White 
v. Ditson, 140 Mass. 355, 4 N. E. 606; 
Proctor V. Robinson, 35 Mich. 290; Carroll 
V. Bosley, 6 Yerg. 223. Distinguished in 
Smith' V. Gregory, 26 Grat. 261. Cited in 
brief in Swope v. Chambers, 2 Grat. 322.] 

This was an action of debt brought offi- 
cially by the judges of the court of probate for 
the benefit of Jane Deblois, a citizen of Massa- 
chusetts, upon an administration bond given 
by her mother, Jane Deblois, with sureties, 
upon taking administration of the estate of 
her late husband, Stephen Deblois. * The suit 
was brought against the defendants, as heirs 
at law of Silas Dean, one of the sureties upon 
the administration bond, according to the lo- 
cal law, which makes the estate of the an- 
cestor assets for the payment of his debts in 
the hands of his heirs. Dig. R. I. Laws 
1793, pp. 305, 306, 308. See, also. Brown 
V. Strode, 5 Oranch [9 U. S.] 303. The ob- 
ject of the suit was to recover the amount 
of the distributive share of Jane Deblois, the 
daughter, in her father's estate, which had 
been declared, by the court of probate, to be 
?3704.79. The pleadings were somewhat 
complicated, and all terminated in demur- 
rers, so that upon the whole the case stood 
for the judgment of the court upon questions 
of law. The material facts, stripped of the 
artificial form of the pleadings, were as fol- 
lows: Mrs. Deblois took the administration 
of her husband's estate in February, 1805, 
and gave the usual bonds, in which the fa- 
ther of the defendants joined, as surety. 
She soon afterwards appointed her son Ste- 
phen, as her attorney, to transact the whole 
business of the administration, which he ac- 
cordingly executed. In March, 1807> an ad- 
ministration account was settled in the pro- 
bate office, by which the shares due to the 

1 [Reported by William P. Mason, Esq.] 
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heirs were ascei-tained, and, among others, 
of Jane, the daughter, amounting in the 
whole, as has been stated, to the sum of 
$3704.79. The distributiYe shares of several 
of the heirs, who were of age, were duly 
paid; but Jane, the daughter, being a minor 
under twelve years of age, was incapable by 
law of receiving her share. Her mother 
(the administratrix), in May, 1808, was duly 
appointed her guardian by the court of pro- 
bate, as well as guardian of another minor 
child, and in September following she gave 
the usual bonds with sureties for the per- 
formance of that trust. In October, 180S, 
she signed a certificate to the court of pro- 
bate, stating that as guardian she had in 
••her possession or control" the fuU amount 
of the distributive shares of these minors; 
and thereupon the court ordered a quietus to 
be given to her as administratrix of her hus- 
band. This quietus, in substance, stated 
that she having fully administered the es- 
tate, the court ordered "that she be, and 
hereby is, from henceforth acquitted and dis- 
charged of the same." The pleadings on be- 
half of the plaintiffs [Nicholas Taylor and 
others] proceeded faither to assert that, in 
point of fact, Mrs. Deblois, at the time of 
signing the certificate, had not *'in her pos- 
session or actual control," the distributive 
shares of the minors, but that the same were 
then, and always before and after, in the 
possession and control of Stephen Deblois, 
her attorney, who wasted the same, and con- 
verted them to his own use. And the plead- 
ings on behalf of the defendants, after rely- 
ing upon the decree and settlement in the 
court of probate, farther asserted, that at the 
time of her taking the guardianship afore- 
mentioned, the mother and her sureties, as 
well as her attorney, were all solvent, and 
possessed of ample means to pay the disti-ib- 
utive shares of the minors. 

Pitman & Pearce, for plaintiffs. 
Hunter & Robbins, for defendants. 

STORY, Circuit Justice. Much discussion 
has taken place as to the nature and effect of 
the quietus granted by the court of probate. 
I am not aware, however, that it is any where 
denied, that the court of probate has com- 
plete jurisdiction in the settlement of the ac- 
counts of administrators; or that its decree, 
when rightfully made, is not of binding au- 
thority. Indeed, it would be difficult to sup- 
port such a denial upon principles of general 
law, since it is a decree of a com-t of compe- 
tent and peculiar jurisdiction. But the stat- 
ute of Rhode Island puts this matter entirely 
at rest It declares (Dig. R. I. Laws 1798, 
p. 304, § 25) "that the settlement of the ac- 
counts of any executor, administrator, or 
guardian by the court of probate, or in case 
of appeal by the supreme com-t of probate, 
shall be final and conclusive on aU parties 
concerned, and shall not be subject to re-ex- 
amination in any way or manner whatso- 
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ever." Nor do I understand, that it is con- 
tended that the court of probate has not, upon 
a final settlement of accounts, a right to grant 
to the administrator a deci-ee, exonei-ating 
him from any farther accountability in the 
premises. If it has authority conclusively to 
settle his accounts, it certainly has authority 
to decree that the settlement is final, and to 
acquit him of farther proceedings. This is- 
the whole nature and effect of a quietus, a 
process familiar in the court of exchequer 
(Com. Dig. "Quietus"), and probably not im- 
known in the ecclesiastical courts, and at all 
events used and approved by the court of pro- 
bate in Rhode Island, as a proceeding emanat- 
ing from its genei-al jurisdiction. It is not 
for me to revise its mode of administering its 
acknowledged powers. But consistently with 
giving a conclusive effect to a decree of the 
court of probate it may be admitted, that 
fraud will vitiate them; for that Js a principle 
common to aU. judgments, however high. 
And the conclusiveness of a decree extends no 
farther in its effects, than to the direct sub- 
ject matter in controversy, and certainly not 
to collateral things. A decree obtained by 
fraud may therefore be avoided for that 
cause, upon due allegations and proof; and a. 
substantive matter, not directly included in 
the decree, as, for instance, the subsequent 
receipt of assets, or the subsequent payment 
of a distributive share, is certainly open to 
controversy. Whatever may be perfectly 
true, consistently with the verity of the de- 
cree, or does not impeach it, may be put in 
contestation. 

In the present case, giving the strongest im- 
port to the pleadings, there is no allegation 
that the decree of the court of probate was 
obtained by fraud. Now nothing is bettei- 
settled, than that fraud is not to be presumed, 
but must be proved. And not only must it be 
proved, but it must be averred in the plead- 
ings; so that it may be put in issue, if the in- 
tention is to overthrow the decree by impeach- 
ing its integrity. So far, then, as the argu- 
ment calls upon the court for its judgment in 
favor of the plaintiffs, upon the ground of 
fraud, it is a sufficient answer, that the plead- 
ings put no such allegation. The only aver- 
ment, bearing at all upon the point, is, that 
the certificate of Mrs. Deblois to the court of 
probate, on which the decree of the latter pro- 
ceeded, was untrue, because the money for 
the distributive shares of the minors was not 
in her possession, or under her "actual con- 
trol." But this may be true, and yet the cei-- 
tifieate have been given in entire good faith 
and purity. It may have proceeded upon a 
mistake of fact or of law. It is one thing to 
impeach a decree for mistake, and quite a dif- 
ferent thing to impeach it for fraud, it is 
not, however, permissible in pleading to aver 
facts, from which fraud may be conjectui-ed 
or inferred; the ultimate fact of fraud must it- 
self be stated; and the circumstances are 
mere matters of evidence. But I confess my- 
self tmable to discern upon the pleadings any 
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fact, TVhieh establishes the certificate to have 
"been false. It is not averred, that the attor- 
ney had at that time -wasted or converted the 
portions of the minors to his own use. For 
aught that appears, he -was then in the posses- 
•sion and control of them; and his possession 
and control -was the possession and control of 
his principal. The pleadings seek to. make a 
distinction between the possession and "ac- 
tual control" of the administratrix, and her 
legal possession and control in virtue of those 
■of her agent. But the certificate states noth- 
ing of actual control, and in its simplicity of 
phrase comports "with the other facts. 

In this view, there is no ground on -which 
the court can overturn the conclusiveness of 
the decree upon the suggestion of fraud. 

The real and the only question in the case 
is, whether Mrs. Deblois, being at the same 
time administratrix and guardian, could by 
any act of her own, or by operation of law, 
transfer the property, -which -was in her hands 
as assets of the intestate, so as to make it the 
property of the minors, who -were her -wards, 
and tlius exonerate herself from any farther 
liability as administratrix, and by conse- 
quence also exonerate the sureties upon her 
administration-bond. My opinion is that she 
-could; and that the certificate was to all in- 
tents and purposes a conclusive election to 
hold the property as guardian, and not as 
administratrix. 

But independent of this special ground, 
-there is another, which appears to me to dis- 
pose of the case upon general. principles. It 
is an established principle of the common la-w, 
that an administrator has a right to retain the 
effects of his intestate to the amount of the 
■debt due to himself; and if the debt amounts 
to the whole effects of the intestate, and there 
is no debt of a higher degree, he is entitled 
to the -whole effects. In such a case there is 
a complete transmutation of the property in 
favor of the administrator by the mere act 
and operation of la-w, and it is equivalent to 
a judgment and execution, for he is incapable 
of suing himself. So the law -was laid do-wn 
by the judges in Woodward v. Lord Darcy, 
Plow. 184, 1S5,2 who declared, that in such 
a case "the operation of law was equivalent 
to a recovery and execution for him, and the 
property is as strongly attested as it could be 
"by recovery and execution. So that the rea- 
son, why the action is gone is, because he has 
full satisfaction by the alteration of the prop- 
erty." The doctrine here stated is applied to 
the case of a creditor, or, as Plowden calls 
him, debtee, in his own right. But the same 
principle also applies to a creditor in autre 
•droit. So was the case of Burnet v. Dixe, re- 
ported in 1 RoUe, Abr. "Executors," lib. 3, and 
somewhat differently, and probably not quite 
■so accurately, in 2 Brownl. & G. 50. There A 
was indebted to B and to C, by several obliga- 
tions, and died, and D took administration; 

2 See, also, Toller, Ex'rs, bk. 2, c 7; Id. bk. 
5, cc. 3, 4, § 9. 



and afterwards B made D his executor, and 
died; and it was held, that D might retain 
goods, which came to his hands, as adminis- 
-trator of A, to satisfy the debt due to him as 
executor of B. In Brownlow's Beports the 
court admitted the general doctrine, but is 
made to say, that the election to retain ought 
to be before suit brought by another creditor. 
This part of the opinion is not noticed by 
Eolle, and seems contrary to the doctrine of 
other cases. See "Weeks v. Gore, 3 P. Wms. 
184, Cox's note B; 11 Vin. Abr. '^Executors," 
(L), pL 12; "Williamson v. Norwitch, Style, 337; 
Toller, Ex'rs, bk, 3, c. 3; 3 Bac. Abr. "Exec- 
utors and Administrators," A, 9; Cock v. 
Cross, 2 Lev. 73. 

If then it be a right of the administrator to 
retain a debt due to him, in his own right, or 
in the right of another, the doctrine equally 
applies, where he imites in himself -the char- 
acter of guardian, and has assets in his hands 
to discharge the debt due to his ward. I go 
further and consider it the duty of the ad- 
ministrator, under such circumstances, to re- 
tain; and if he were to yield up the assets 
without such retainer, it would, in my judg- 
ment, be a mal-administration of his guard- 
ianship, for which, in case of loss, he and his 
sureties might be justly held responsible upon 
the guardianship-bond. Suppose, for instance, 
in the present case, the sureties upon the ad- 
ministration-bond were insolvent, and those 
upon the guardianship-bond were solvent, it 
would be difficult to perceive upon what 
ground the latter could resist payment of the 
amount of the distributive shares of the mi- 
nors, since the administratrix would be bound 
to retain as guardian, and must be presumed 
to do her duty. That the right of retainer 
exists in other cases, as well as in that of ad- 
ministrations of different estates, is clearly 
established by Plumer v. Marchaut, 3 Bur- 
rows, 1380, where the defendant imited in 
himself the character of trustee as well as 
administrator; and the court held, that he 
was entitled to retain for a debt due to him- 
self, as co-trustee, from the estate of his in- 
testate. 

In short, the general principle, in cases of 
retainer is, that where the party unites in 
himself, by representation or otherwise, the 
character of debtor and creditor, inasmuch as 
he canuot sue himself, he is entitled to retain, 
and the law will presume a retainer in satis- 
faction of -the debt, if there, are assets in his 
hands. Therefore, in the common case of a 
creditor-executor his -action is gone for ever, 
if he has assets in his hands; "because," as 
the court, in Plow. 185, said, "in judgment of 
law he is satisfied before; for if the executor 
has as much goods in his o-wn hands as his own 
debt amounts to, tte property of these goods 
is altered, and vested in himself; that is, he 
has them as his own proper goods in satisfac- 
tion of his debt, and not as executor." Fry- 
er V. Gildridge, Hob. 10, is a strong illustra- 
tion of the principle. There, two were bound 
Jointly and severally in an obligation. The 
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obligee made tlie wife of one of tifcie obligors 
liis exeeuti-ix, and died. Tlie wife adminis- 
tered, and then ber husband (the obligor) 
made her his executrix, and died, leaving as- 
sets to pay the debt Then she died; and the 
plaintiff took administration, de bonis non, 
upon the estate of the obligee, and brought 
his action against the surviving obligor; and 
the coui't held the obligation gone, for two 
reasons; the first was, that, when the obligee 
made the wife of one of the obligors his exec- 
utrix, the action was at ieast suspended, and 
the rule is, that a personal action, once sus- 
pended, is extinct. But the second reason (it 
was said) is the surer, when the obligor made 
the executrix of the obligee his executrix, and 
left assets, the debt was presently satisfied by 
way of retainer, and consequently no new ac- 
tion can be had for that debt. The last rea- 
son is directly applicable to the present case, 
and, in my judgment, governs it. Here, after 
the guardianship, the administratrix having 
assets to pay the amount of the distributive 
shares, it was presently satisfied by way of 
retainer, and by operation of law^ there was a 
transmutation of the same to her as guardian 
and she no longer held the same as adminis- 
tratrix. Upon this general ground there was 
no longer any demand against her as admin- 
istratrix, and by consequence her sureties on 
the administration bond are relieved from all 
fm'ther responsibility. Judgment therefore 
must, upon the pleadings, be rendered for the 
defendants. Judgment accordingly. 
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Case No. 13,791. 

TAYLOR V. GARDNER. 

[2 Wash. C. C. 488.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Attachment— Funds in Hands of GARsisnEE— 
Debt Due Gakniphee. 

On the 14th of September, 1807, a foreign at- 
tachment was laid on the property of L., in the 
hands of the defendant On the 19th of Sep- 
tember, the defendant received goods belonging 
to L., who, at that time, was under acceptances 
of bills endorsed by L. and which, on their pro- 
test for nonpayment by L., the defendant paid. 
The attachment entitled the plaintiff to the pro- 
ceeds of the goods in the hands of the defend- 
ant, notwithstanding his liability for, and sub- 
sequent payment of the bills endorsed by him. 

[Cited in Wanzer v. Truly, 17 How. (58 U. S.) 
5SG: McLaughIm v. -Swann, 18 How. (59 
tr. S.) 223.] 

1 [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



This was a scii'e facias against the gar- 
nishee, upon an attachment and judgment 
against Lees. The question of law ai'ose up- 
on the following facts: The attachment was 
laid on the 14th of September, 1807. In an- 
swer to the interx'ogatories put to the de- 
fendant, under the act of assembly, he stat- 
ed, that on the 19th of September, 1807, he 
received fifty crates of earthenware, belong- 
ing to William Lees, which netted nine hun- 
dred doUai-s; but that William Lees was 
under acceptances of certain bills endorsed 
by the defendant, which the defendant had 
been obliged to pay, the bills having been 
protested for nonpayment These bills were 
protested in August, and were taken up and 
paid by the defendant, in October and No- 
vember, 1807. 

Jlr. Levy, for plaintiflC. 

Mr. Hopkinson, for defendant 

WASHINGTON, Circuit Justice (charging 
jury). This is a hard case upon the defend- 
ant who at the time this attachment was 
levied, was liable to pay these bills, as en- 
dorser, to a much greater amount than th»i 
value of the funds of Lees in his hands, and 
if he had then paid them, he most undoubt- 
edly would not have had in his hands any 
effects of Lees, as he could not have been 
liable for more than the balance of account 
between him and Lees. But until he paid 
them, he was not a creditor of Lees; and 
of course, the attachment bound the effects 
of Lees in his hands, at the time it was laid,, 
which could not be affected by subsequent 
credits, to which he might be entitled. The 
law of this state is too strong to be resisted. 
It not only declares, that the goods and ef- 
fects of the absent debtor, in the hands of 
the garnishee, shall be bound by the attach- 
ment, but that the defendant to the scii-e 
facias shall plead that he had no goods and 
effects of the debtor in his hands, when the 
attachment was levied, nor at any time since, 
on which the plaintiff is to take issue, and 
the jury are to find the fact put in issue, one 
way or the other. Now, until these bills 
were paid by the defendant he had no 
claim against Lees; and on the 19th of Sep- 
tember, he had goods of Lees in his hands, 
which must decide the issue in favour of 
the plaintiff. The case must be decided pre- 
cisely in the same manner as if this cause- 
had come on before those bills were paid 
by the defendant. Your verdict, therefore^ 
must be for the plaintiff, to the amount of 
the effects acknowledged by the defendant 
to have been in his hands, independent of 
those bills. 

Verdict for the plaintiff. 
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Case No. 13,79S. 

TAYLOR V, GAEIIETSON et al. 

[9 Blatchf. 156; 5 Fish. Pat. Cas. 116.] i 

Circuit Court, N. D. New York. Sept. 28, 1871. 

Patents — Mechanical Equivalent — Improved 
Mop Head. 

1. The first claim of the reissued letters pat- 
ent granted to Luke Taylor, October 18th, 1S69, 
for an "improved mop-head," the original letters 
patent having been granted to him February 
15th, 18S9, and reissued November 10th, 1868, 
and again reissued November 24th, 1868, name- 
ly, "In a mop-head, in which the cross-head, or 
stationary jaw, is attached permanently and 
immovably to the handle, operating the movable 
jaw or binder by means of a tubular screw or 
socket, fitted in the handle, and having its 
screw-thread on its exterior, in combination with 
a nut encompassing the screw, and connected 
with the movable jaw, so as to operate sub- 
stantially as shown and described," is, in sub- 
stance, a claim for the described devices, ar- 
rangement and organization for operating the 
movable jaw of a mop-head, in which the cross- 
head or stationary jaw is attached permanently 
and immovably to the handle, by means of the 
screw formed on the exterior of the collar de- 
scribed in the specification, so fitted to, .and fix- 
ed upon, tlie handle, as to revolve therein with- 
out longitudinal motion, in combination with a 
nut encompassing the screw, and connected with 
the movable jaw, so as to ooerate substantially 
as shown and described in the specification. 

2. The mere substitution of a mechanical 
equivalent or equivalents for one or more of 
tlie elements constituting the combinations and 
organizations thus claimed, or any merely form- 
al or fraudulently evasive change in the parts 
or arrangement embraced in the claim, will not 
relieve a party from liability as an infringer. 

3. The second claim of the said reissued pat- 
ent, namely, "In a mop-head, in which the 
movable jaw or binder is operated through the 
medium of a screw-nut or collar, by means of 
thumb-ears attached to, or formed with, the said 
screw-nut or collar, placing the said ears out- 
side the yoke or bow of the movable jaw or 
binder aforesaid, as herein described, for the 
purpose set forth," is, in substance, a claim to 
the invention of the described location and use 
of the thumb-ears attached to the tubular screw 
or collar, with a screw on its exterior, construct- 
ed and operated substantially as described, in a 
mop-head in which its movable jaw is operated 
through the medium of such tubular screw or 
collar, with screw-threads on its exterior, in con- 
nection with a proper nut encompassing and 
acting with such screw. 

4. A mop-head constructed in accordance with 
the description contained in letters patent grant- 
ed to Oliver S. Garretson, August 13th, 1867, 
for an "imoroved mop-head," is not an infringe- 
ment of the said reissued patent to Taylor, as 
it does not contain Taylor's revolving collar, 
with a screw-threaded exterior, or any mechani- 
cal equivalent therefor. 

[This was a bill in equity by Luke Taylor 
against Oliver S. Garretson, John G. Gar- 
retson, Albert Garretson, and John D. Shep- 
ard.] 

[Final bearing on pleadings and proofs. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 156, 
and the statement is from 5 Fish. Pat. Cas. 
116.] 



[Suit ■brought on letters patent [No. 22,- 
990] for an "improved mop-head," granted 
to plaintiff, Febmary 13, 1859; reissued No- 
vember 10, 1868 [No. 3,682]; again Novem- 
ber 24, 1868, and again October 19, 1SG9, 
The specifications and claims of the last re- 
issued patent, and those of letters patent 
for an "improved mop-head," granted 0. S- 
Garretson, one of the defendants, April 13,. 
1867 [No. 67,643], will be found in the opin- 
ion, and will be fully understood by refer- 
ence to the accompanying engravings; not- 
ing that the screw-thread upon the com- 
plainant's device is cut upon an iron collar^ 
c, c, which is turned freely upon the handle 
by the thumb-pieces, b, b; "while, in tho 
mop-head of the defendants', the thread is- 
cut upon the handle, or firmly attached to 




Complainant's. 




Defendants* 



it, the movable jaw being operated by a- 
screw-nut d, d', attached to the thumb- 
pieces, g, g.] 2 

George M. Plympton, for plaintiff, 
Sprague & Hyatt, for defendants. 

HALL, District Judge. This is a suit in: 
equity, for an injunction and account, found- 
ed upon reissued letters patent, for an "im- 
proved mop-head," dated October 19th, 1869, 
and which were issued to the plaintiff upon, 
the surrender of reissued letters patent 
dated November 24th, 1868. The original 
letters patent were granted to the plaintiff" 
February 15th, 1859, and were surrendered 
by the plaintiff, and reissued letters patent 
taken, dated November 10th, 1868. These- 

2 [From 5 Fish. Pat Cas. 116.] 
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were afterwards surrendered, and the be- 
fore-mentioned reissued letters patent of No- 
vember 24th, 1868, were issued in lieu there- 
of. 

The specification and claim annexed to 
the reissued letters patent upon which this 
suit was brought, are as follows: "To all 
to whom it may concern, be it known, that 
I, Luke Taylor, of Springfield, in the coun- 
ty of Windsor, and state of Vermont, have 
invented a new and improved mop-head; 
iind I do hereby declare that the following 
is a full, clear, and exact description of the 
same, reference being had to - the annexed 
drawings, making a part of this specifica- 
tion, in which figure 1 is an external view 
of my invention, figure 2 is a longitudinal 
section of the same, taken in line XX, fig. 1, 
similar letters of reference indicating cor- 
responding parts in the two figures. To en- 
able those skilled in the art to fully under- 
stand and construct my invention, I will 
proceed to describe it: A represents the 
handle of the mop-head, said handle being 
constructed of a tough, elastic wood, and B 
represents the stationary jaw of the head, 
which is of T form, one portion, a, being a 
socket, which is fitted on the end of the 
handle A, and secured permanently thereto 
by means of rivets, a', one or more. On the 
handle A, below the socket, a, and between 
said socket and a shoulder, a*, on the han- 
dle, a collar, C, of cast iron, is placed, and 
allowed to turn freely, the lower end of said 
collar having projections, b, attached, for 
the purpose of allowing said collar to be 
readily turned by the hand or thumb and 
fingers. On this collar there is east a screw 
thread, c, on which a nut, D, works. The 
nut, D, is provided with projecting ears, 
c', c', at opposite sides of it, and to these 
ears, c', c'. the ends of a jaw, E, are at- 
tached. The jaw, E, is formed of a curved 
wrought-iron rod, so bent that a portion, d, of 
it will be parallel with the portion, e, of the 
stationary jaw, B, and the remaining portions, 
f, f, so bent, that they will pass around the 
ends of the stationary jaw, B, fitting in re- 
cesses therein, and serving as guides, and their 
lower parts curved, so as to be attached 
to the projecting ears, e', c', of the nut, D, 
as shown clearly in fig. 1. The stationary 
jaw, B, may be of cast iron, malleable, if 
desired, and the collar, O, with its screw, c, 
may be of the same material. From the 
above description, it will be seen, that, by 
simply turning the collar, C, the jaw, E, 
will be moved in and out from the station- 
ary jaw, B, and the cloth or mop firmly se- 
cured in the head, or between the two jaws, 
and also readily released or detached there- 
from, when necessary. I am aware that 
the nut operating the movable jaws or bind- 
ers of mop-heads have been manipulated 
by means of a nut, with ears or projections 
placed between the movable jaws or binders 
and the cross-head. I am, also, aware that 
mop-heads have been made with an exter- 



nal screw-thread of wrought Iron or wood, 
cut on the handle or shaft, and worldng into 
a wrought-iron nut, or internal screw, cut 
into the cross-head or yoke of a movable 
jaw; but the wooden screw, by reason of 
its swelling and binding, when wet, and the 
wrought iron screw rusting and binding, 
and the fineness or closeness of the screw- 
threads, made the process of tightening and 
loosening the mop a slow process, and ren- 
dering the mop-head, thus constructed, in- 
operative and of little value. These, there- 
fore, I do not claim, broadly, or in them- 
selves considered; but what I do claim as 
new, and desire to secure by letters patent, 
is: (1) In a mop-head, in which the cross- 
head, or stationary jaw, is attached perma- 
nently and immovably to the handle, oper- 
ating the movable jaw or binder by means 
of a tubular screw or socket, fitted on the 
handle, and having its screw thread on its 
exterior, in combination with a nut encom- 
passing the screw, and connected with the 
movable jaw, so as to operate substantially 
as shown and described. (2) In a mop-head, 
in which the movable jaw or binder is oper- 
ated through the medium of a screw-nut or 
collar, by means of thumb ears attached to, 
or formed with, the said screw-nut or col- 
lar, placing the said ears outside the yoke 
or bow of the movable jaw or binder afore- 
said, as herein described, for the purpose 
set forth." 

From this description of the plaintiff's im- 
proved mop-head, any person familiar with 
the forms of improved mop-heads gener- 
ally used can, it is believed, obtain a suffi- 
cient knowledge of the characteristics and 
peculiarities of the plaintiff's invention, and 
of its construction and operation, to under- 
stand the questions presented in this ease, 
although the drawings annexed to the speci- 
fication would, of course, greatly aid one in 
readily obtaining a full and perfect compre- 
hension of its construction and operation. 

The specification and drawings annexed to 
the original letters patent were, in sub- 
stance, like those annexed to the last re-is- 
sue, except that there was only a single 
claim, and that of a different character, and 
that, instead of the two paragraphs which 
immediately precede the statement of the 
plaintiff's claims in the foregoing specifica- 
tion, and which relate to prior construc- 
tions, the following paragraphs were insert- 
ed: "I am aware that a screw has been 
attached to the handle of a mop-head, and 
a nut fitted on the screw to actuate the 
movable jaw; but, as far as I am aware, 
the handle is turned with the screw in order 
to actuate the nut. In my invention the 
screw is fitted loosely to the handle, and 
turns separately, and the device is thereby 
rendered more durable, and the movable jaw 
may be actuated with greater facility than 
by the plan alluded to. I do not claim sep- 
ai'ately any of the parts described." 

Immediately following these pai-agraphs Is 
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the claim, in tliese words: "But I do claim 
as new, and desire to secure by letters pat- 
ent, as an improved article of manufacture, 
a mop-head, having a loose collar, O, provid- 
ed with a screw thread, and otherwise made 
as descrihed." 

On the 13th of August, 1867, the defendant 
Oliver S. Garretson obtained letters patent 
for an "improved mop-hea<i;" and, in the 
specification and drawings annexed, he fully 
described the construction of the mop-head 
subsequently manufactured and sold by him 
and by John G. Garretson, and which, it is 
claimed, was an infringement of the plain- 
tiff's patent. These letters patent were some- 
what relied on by the defendants; but, as 
the only claim made in the specification was, 
(as will be presently seen,) the "making of 
the collji" of the loose jaw" (or immovable 
part of the clamp in which the material of 
the mop is held) "in two parts, so that the 
nut" (therein referred to as d a) "may be 
placed between them, and, when connected 
together, the collar surrounds the nut, and 
retains it in position, for the purpose above 
set forth," it is not deemed important upon 
the question of the infringement of the plain- 
tiff's patent. Indeed, its effect as evidence 
is more favorable to the plaintiff than to the 
defendants, for it is fairly to be presumed, 
either that Garretson did not originally 
claim any device now claimed to be covered 
by the plaintiff's patent, or else that such 
claim was disallowed by the patent office. 

The construction and character of the mop- 
head alleged to be an infringement of the 
plaintiff's patent, and the precise invention 
patented to Oliver S. Garretson, may, per- 
haps, be best shown by copying the specifica- 
tion and claim annexed to his patent. They 
are in the following words: "To all whom 
it may concera, be it loiown, that I, O. S. 
Garretson, of the city of Cincinnati, in the 
county of Hamilton, and state of Ohio, have 
invented a new and useful ImiJrovement in 
the construction of mop-heads, and I do here- 
by declare that the following is a full,, clear 
and exact description thereof, reference be- 
ing had to the accompanying drawings, mak- 
ing a part of this specification, in which 
figure 1 is a perspective view of the head, 
with a part of the handle attached, the parts 
being put together complete. Figure 2 is an 
elevation of the same, part of liie nut and 
part of the collar of the loose Jaw being re- 
moved, to show the manner in which the 
flange of the nut enters the collar, and, by 
being rotated, acts on the screw of the shank 
or handle, and makes the loose jaw recede 
from or approach the fixed jaw or cross- 
head; also, the manner of connecting the 
parts of the loose jaw together. Figure 3 is 
a pei-spective view of that part of the loose 
jaw that forms the collar, broken in two, to 
show the recess in which the fiauge of the 
nut plays, and the recess designed to receive 
and retain the smaller parts of the same; 
' or that part that may be formed of wire, as 
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'here represented, with the holes by which, 
with rivets, the parts are secured together. 
Figure 4 is the nut, shown in perspective. 
Like letters indicate corre^onding parts of 
all the figures. My improvement in mop- 
heads chiefly consists in constructing that 
part of the loose jaw that forms the collar 
in two parts or halves, with the inner sur- 
faces properly grooved to receive and retain 
the flange or wings of the nut, and to al- 
low it to have a free rotary motion, by which 
means the parts with the recesses and rivet- 
holes may be cast complete, requii'ing no 
■drilling or reaming in putting together. As 
represented in Fig. 1, a, a, is the fixed jaw 
or cross-head, and is cast hollow, to receive 
the handle, h. In Fig. 2 the loose jaw is 
marked b, b, c, c; and here one part of it, 
marked c, c, is jemoved, the better to show 
the recess in which the flange of the nut, d, 
d, plays. Part of the nut is also removed, 
to show how the thread of the screw on its 
inner surface acts on the screw on the shank 
or handle, h, and the flange is retained in 
the recess in the loose jaw, when, by rotat- 
ing the nut by the thumb-pieces, g, "g. Fig. 
4, the loose jaw, b, b, c, c, must recede from . 
or approach the fixed jaw for the purpose 
of receiving and retaining the mop. Fig. 4-is 
the nut, shown in perspective, with one 
thread of a screw on its inner surface, to 
match the screw on the shank or handle, 
h, with its thumb-pieces, g, g, by which it is 
rotated. Part of the flange on its outer sur- 
face is also lacking, better to adapt it to be 
moulded and east without coring. The im- 
portant advantage gained by my constniction 
of the mop-head is, that, by constructing 
that part of the loose jaw that forms the 
collar for the nut in two parts or halves, it, 
with its recesses and rivet-holes, may be 
cast complete, and will require no drilling 
or reaming in putting together, a great sav- 
ing of labor in constructing, and, when done, 
forms a neat, compact and durable article. 
The operation or manner of using it is, to 
turn the nut by itS thumb-pieces, g, g, Fig. 
4, and the loose jaw recedes from the fixed 
jaw or cross-head, and the mop may be 
inserted. Turning the nut in an opposite 
direction brings the loose jaw and the cross- 
head near together, and the mop is held 
firmly in position. What I claim as my in- 
vention, and desire to secure by letters pat- 
ent, is, malting the collar of the loose jaw in 
two parts, so that the nut, d, d, may be 
placed between them, and, when connected 
together, the collar surrounds the nut, and 
retains it in position for the purpose above 
set forth." 

It is the manufacture and sale of the mop- 
head thus described, which, and which alone, 
is insisted upon as an infringement of the 
plaintiff's patent. Such manufacture and 
sale by the first-named two defendants are 
admitted, but it is denied that this was an 
infringement of the plaintiff's rights. The 
validity of the patent on which the suit is 



TAYLOR (Case No. 13,792j 



[28 Fed. Cas. page 770] 



brought is also denied upon the ground of 
the want of novelty. It was also insisted 
that both claims of the plaintiff's patent 
were invalid, (1> because they are broader 
than the alleged invention shown and de- 
scribed in the specification; (2) because they 
each include inoperative devices; (3) because 
they are each ambiguous and uncertain. 

It was conceded, at the hearing, that there 
was no proof that the defendants Albert Gar- 
retson and John D. Shepard, or either of 
them, had infringed the plaintiff's patent, 
and as to them the plaintiff's bill must, of 
course, be dismissed. 

The question of novelty in the actual in- 
vention of the plaintiff may be summarily 
disposed of. There can be no doubt, upon 
the evidence in the case, that the plaintiff 
was the first to introduce into a mop-head 
in which the cross-head or stationary jaw 
was rigidly and permanently attached to 
the handle, the described , and peculiar ar- 
rangement and devices for forcing in either 
direction the movable jaw of such mop-head, 
and holding it in place when the required 
degree" of pressure upon the material of the 
mop proper had been attained. Whether the 
plaintiff's claims are broader than his actual 
invention must depend upon the construction 
to be given to the language used by the pat- 
entee, and this construction will be present- 
ly considered. 

The limited character and scope of the 
plaintiff's claims, the carefully expressed dis- 
claimer contained in his specification, and 
the evidence given in respect to the devices 
and organizations which had been used for 
similar purposes prior to the time of the 
plaintiff's invention, satisfactorily prove that 
the plaintiff's invention was simply an im- 
provement upon the previously existing or- 
ganizations and devices for moving, and 
holding in position, as might be desired, the 
movable jaw of a mop-head, by means of a 
single screw. This must be constantly borne 
in mind, while considering the scope and 
ehamcter of the plaintiff^s actual invention, 
and the construction proper to be given to 
the claims contained in his last amended 
specification, and also in determining the 
question of infringement. The plaintiff's in- 
vention being only an improvement of cer- 
tain parts of a linown machine, he cannot 
treat another as an infringer because he has 
improved the previously existing machine or 
machines, by using a form, constraetion, de- 
vice or combination substantially different 
from that invented and patented by the 
plaintiff, though performing the same func- 
tions (llcCormiclc v. Talcott, 20 How. [61 U. 
S.] 402; Burr v. Duryee, 1 Wail. [68 U. S.] 
531, 573, 574j; and it may be well, also, to 
bear this in mind, in considering the ques- 
tion of construction, as it must be borne in 
mind and regarded in considering the ques- 
tion of infringement. 

Ordinarily, the claim of a patentee should 
be so construed as to secure to liim the exclu- 



sive right to control the use of his actual in- 
vention, if this can be done without violence 
to the language of his claims; but this gen- 
eral rule would hardly be acted upon in a 
case where it was evident that his claims 
had been expressed in loose, ambiguous or 
general terms, for the fraudulent purpose of 
apparently covering subsequent Inventions, 
especially where the objectionable claim had 
been fix-st introduced in a re-issue, for the 
purpose of covering the stibsequent inven- 
tion of another. Burr v. i^uryee, 1 Vi^aU. 
[68 U. S.] 531, 575; Case v. Brown, 2 Wall. 
[69 U. S.3 320. 

Under the general rule last stated, the first 
claim of the plaintiff's patent is, in sub- 
stance, a claim for the described devices, ar- 
rangement and organization for operating the 
movable jaw of a mop-head, in which the 
cross-head or stationary jaw is attached per- 
manently and immovably to the handle, by 
means of the screw formed on the exterior 
of the collar described in the plaintiff's spec- 
ifications, so fitted to, and fixed upon, the 
handle, as to revolve thereon without longi- 
tudinal motion, in combination with a nut 
encompassing the screw, and connected with 
the movable jaw, so as to operate substan- 
tially as shown and described in the plain- 
tiff's specification. Of course, the mere sub- 
stitution of a mechanical equivalent or equiv- 
alents for one or more of the elements con- 
stituting the combinations and organizations 
thus claimed, or any merely formal or fraud- 
ulently evasive change in the parts or ar- 
rangement embraced in the claim, would not 
relieve a party from liability as an infringer. 

The addition, in this first claim, of the 
term, "socket," if intended as the alternative 
of the term, "tubular screw," and to refer to 
the same thing, was unnecessary, and, per- 
haps, improper; and it can have no eff'eet, 
unless it can properly be construed to extend 
the claim to the socket and screw upon its 
exterior, found in the Garretson mop-head. 
If so construed, it would certainly be extend- 
ed beyond the limits of the plaintiff's actual 
invention; and, perhaps, it ought to be con- 
sidered, that the term, "socket" was so in- 
serted, upon the re-issue, for the fraudulent 
purpose of suppressing Garretson's subse- 
quent invention. But, as this case will be 
here determined upon other grounds, this 
question will not be discussed or decided. 

The second claim of the plaintiff, under the 
genei-al rule before stated, is, in substance, 
a claim to the invention of the described lo- 
cation and use of the thumb-ears attached to 
the tubular screw or collar, with a screw on 
its exterior, constructed and operated sub- 
stantiallj'- as described, in a mop-head in 
which its movable jaw is operated through 
the medium of such tubular screw or collar, 
with screw threads ' on its exterior, in con- 
nection with a proper nut encompassing and 
acting with such screw. The insertion of 
the teiTn, "screw-nut," in this claim, was un- 
necessary and improper, and justifies, at 
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least, a suspicion, that it was inserted for 
the fraudulent pui-pose of suppressing the 
subsequent inyention of Garretson. 

In confirmation of the view taken of the 
scope and character of the plaintiff's claims, 
and of his actual invention, and, also, as 
prepai-atory to a discussion of the character, 
office and operation of the devices and ar- 
rangement used in the Garretson mop-head 
for like purposes, with a view to the proper 
determination of the question of infringe- 
ment, it may be well, at this point, to refer 
to and describe the devices and arrange- 
ments adopted for similar purposes in two 
previously existing organizations. The first 
0&. these is the mop-head described in letters 
patent granted to Alexander Barnes, Novem- 
ber 20th, ISoo; and the other the mop-head 
marked "defendants' Exhibit F;" it being 
satisfactorily proved, that mop-heads of the 
same character had been in use long prior to 
the plaintiff's invention. Both of these, in 
most of the parts not now in controversy, or 
not presently referred to and described, are 
quite similar, in their general organization, 
and in their principles, or modes of opera- 
tion, to both the Taylor and Garretson mop- 
heads; and, taken together, they may be 
properly considered as representing the state 
of the art at the time of the plaintiff's in- 
vention. 

In the first, the cross-bar, which forms 
what is termed, in the plaintiff's claim, the 
cross-head or stationary jaw, was so ar- 
ranged and fixed as to revolve upon the end 
of an iron rod inserted in the wooden por- 
tion of the handle of the mop, and upon 
which iron rod was' cut the operative screw 
by which the movable jaw of the mop-head 
was moved and held in place. The movable 
jaw was similar to that of the Taylor mop- 
head, with its arms or ends connected to- 
gether by a short cross-bar, having a female 
screw in the middle lines of its length and 
breadth, being, in fact, a nut with ears, like 
that in the plaintiff's mop-head, except that 
its screw threads were fimer, and that the 
diameter of the screw required to fit and fill 
it (the screw being of wrought iron) was not 
so large. The screw threads on the exte- 
rior of the iron rod to which the stationary 
jaw was so fixed, corresponded and co-oper- 
ated with those la the short cross-bar or nut 
with ears, before refen-ed to. The movable 
jaw in this organization was, therefore, 
moved and operated by turning the handle 
and its screw, while the stationary jaw was 
so held as to prevent its revolution. The 
construction and arrangement just described 
were objectionable, because an unequal pres- 
sure upon the different arms of the mop- 
head might give it a revolving motion, in 
such manner and direction as to open or 
loosen its jaws, and release their firm hold 
upon the materials of the mop proper. The 
fineness of the threads of the screw, and the 
danger that rust upon its surface might inter- 
fere with its uniform and successful opera- 



tion, may, also, have been slight objeections to 
its general adoption. 

In the construction shown by the defend- 
ants' Exhibit P, the iron rod and screw of 
the Barnes mop-head were rigidly and per- 
manently attached to the stationary jaw, as 
well as to the wooden portion of the handle 
of the mop, and there was, therefore, no fe- 
male screw cut in the short cross-bar through 
which the screw passed, as in the Barnes 
mop-head; but, the required action of the 
movable jaw, for the purpose of effectually 
clamping and holding, or of releasing, the 
material of the mop, was produced by turn- 
ing a nut with thumb ears, placed upon the 
screw between the short cross-bar and the 
stationary jaw. This construction was ob- 
jectionable, because the position of the nut 
with thumb ears was inside the yoke or 
bow of the movable jaw, and, therefore, not 
so easily operated; and the fineness of the 
screw and the danger of rust, as before stat- 
ed, in respect to the Barnes mop-head, may, 
also, have been considered slight objections 
to its general adoption and use. 

As an improvement upon the Barnes mop- 
head, the plaintiff's invention was, in sub- 
stance, this: He attached the stationary 
jaw to the handle in such manner that the 
handle could not revolve without a corre- 
sponding motion of the mop-head; and, in 
order that the proper motion and action 
might be given to the movable jaw, by 
means of a screw on the handle of the mop, 
working in the eared nut or female screw 
of the short cross-bar. he cut the proper 
screw threads upon the exterior of a col- 
lar placed and fixed upon the handle, ii»- 
stead of cutting the screw upon the main 
body of the handle itself. This construction 
enabled him to place his thumb-ears outside 
the bow of the stationary jaw, instead of in- 
side of it, as had been done in the mop-head 
represented by the defendants' Exhibit F, 
and in the other organizations referred to in 
the plaintiff's disclaimer. The great and dis- 
tinguishing feature' of his invention was, 
therefore, the introductiou and use of a 
screw revolving, without longitudinal mo\'e- 
ment, around the main body of the mop-han- 
dle, and operated by the use of thumb-ears 
outside the bow of the movable jaw. 

Considered as an improvement upon mop- 
heads like those represented by the defend- 
ants' Exhibit F, the plaintiff's invention con- 
sisted in converting the short cross-bar of 
the movable jaw into an eared nut, and giving 
it motion in both directions, and securing it 
in place, by the introduction and action of the 
collar and its exterior screw, this collar, 
with its "exterior screw, thus constituting, 
as before stated, the principal and distin- 
guishing feature of his invention. 

Neither of the separate parts of the plain- 
tiff's new arrangement and organization was 
claimed, or could have been claimed, as 
new; for, all of them, including the revolv- 
ing collar, with the screw upon its exterior, 
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and working in a nut, to produce longitudinal | 
motion, while it was itself so held as to pre- 
vent its moving longitudinally, had been be- 
fore used in other organizations. Such screw 
collars had been used for an analogous or 
similar puiTpose in larger wrenches, a speci- 
men of which was given in evidence. 

The Garretson mop-head is an extremely 
limited, but, doubtless, valuable, improve- 
ment upon the mop-head represented by the 
defendants' Exhibit F. Garretson's improve- 
ment consists, mainly, in easting the short 
cross-bar of the movable jaw in two longi- 
tudinal sections or pieces, of such form, that, 
when united, there shall be a large circular 
orifice in the middle lines of their united 
length and breadth, with a channel or re- 
cess cast or formed therein, of such form 
and dimensions as may be required to re- 
ceive and hold, as against any but a revolv- 
ing motion, a nut with an exterior flange 
fitted to, and revolving in, the channel or 
recess so provided for it in the short cross- 
bar, thus enabling the operator to move in 
either direction, and fix in its proper posi- 
tion the movable jaw of the mop-head, by 
revolving the nut upon the screw cast upon 
the socket or iron portion of the mbp-han- 
dle. This having been accomplished, it was 
obvious, that the thumb ears of the nut 
should be placed, outside the bow of the 
movable jaw, and this location of the thumb 
ears of the nut was, accordingly, adopted. 

The Gai-retson device has, perhaps, no ad- 
vantage over Ihat of the plaintiff, except in 
cheapness of cost of construction, and. pos- 
sibly (judging from the statement in re- 
gard to the swelling of wooden screws, in 
the plaintiff's specification), in avoiding the 
danger of failure in the proper or easy ac- 
tion of the plaintiff's device, by reason of 
the swelling of the wooden portion of the 
mop-handle upon which it is intended to 
revolve. 

The iron rod in the Barnes mop-head and 
in that represented by the defendants' Ex- 
hibit F, on which the screw was cut. and 
the socket cast upon the stationai-y jaw of 
the Taylor and the Garretson mop-heads, 
are parts of the mop handles to which the 
stationaiy jaws are attached; and the pla- 
cing of the screw upon the socket of the 
Garretson mop-head, and the use of coai'ser 
threads in the operating screws, are only 
differences of degree and in mechanical con- 
struction; and a change from one to the 
other is not a patentable invention. 

The changes in the arrangement, form and 
construction of the parts concerned in the 
mechanical movement and retention in place 
of the movable jaw of the mop-head in use 
prior to the invention of Taylor, which were 
made by him and by Garretson, were both 
meritorious improvements upon such mop- 
heads, and patentable inventions; and, in 
my judgment, the two devices, in construc- 
tion and ari-angement, are substantially and 
essentially different, and, also, substantially 



different in their modes of operation. The 
Garretson mop-head does not contain the re- 
volving collar with a screw-threaded exteri- 
or; and the introduction and use of this 
collar is the main and most essential fea- 
ture of the plaintiff's invention. Nor does it 
contain any mechanical equivalent of such 
screw-threaded revolving collar, which could 
have been substituted for it without meri- 
torioxis and substantial invention. Impart- 
ing motion to the movable jaw of a mop- 
head, by means of a revolving nut, work- 
ing upon a screw cut upon the socket or 
handle rigidly attached to the mop-head, and 
also connected with the short cross-bar of 
the movable jaw in such manner as to al- 
low it to revolve upon the screw without 
any other motion separate from that of the 
cross-bar, required the exercise of the in- 
ventive faculty in no small degree; and it 
is quite ceiiiain that the Garretson device, 
in its constniction and arrangement of parts, 
and in its principle and mode of operation. 
Is substantially and essentially different 
from the actual invention of the plaintiff. 
The two devices are supposed to be equally 
efficient and useful; but it was testified by 
one of the defendants' experts, and not dis- 
proved, that the Gai-retson device was to be 
preferred, because the cost of its construc- 
tion was less than the cost of the device 
invented by the plaintiff. 

In short, no infringement of the plaintiff's 
right has been established, and, for that rea- 
son, the plaintiff's bill is dismissed, with 
costs. The other questions presented by the 
learned counsel of the respective parties 
may, therefore, properly be left without fur- 
ther discussion. 

[Patent No. 67,643 was granted to O. S. Gar- 
retson, August 13, 1867. For other cases iu- 
volving this patent, see Garretson v. Clark, Case 
No. 5,248; Id., HI U, S. 120, 4 Sup. Gt. 201.]. 



Case nSTo. 13,793. 

TAYLOR V. GBRMANIA INS. CO. 

[2 Dill. 282.] 1 

Circuit Court, D, Nebraska. 1S71. 

IxsfiiASCE — Local Agent — Powek to Makb 
Veubal Coxtraot to Renew In'suuance. 

1. The local agent of a foreign fire insurance 
company, with power to effect insurance, to 
sign and deliver policies, and to collect premi- 
ums, is, in favor of third persons acting in good 
faith, presumptively authoi'ized to make a ver- 
bal contract to renew a risk, and to give day 
for the payment of the premium in whole or in 
part. 

2. If. by such a verbal contract to renew the 
insurance, the premium was to be paid on the 
first day of the succeeding month, which was 
Sunday, an offer to pay the next day (Monday) 
would he sufficient, although the house insured 
had burned down on Sunday, 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Action on an alleged verbal contract of in- 
surance. No questions were made upon tbe 
form or suflBLciency of the iileadings. 

Mr. Delaney, for plaintiff. 
Mr. Poppleton and Mr. Swartzlander, for 
defendant. 

DILLON, Circuit Judge. 1. An insurance 
agent, -with power to make and effect insur- 
ance, and to issue and deliver policies, to re- 
ceive and collect premiums, has the power, 
If no restriction on it be shown, to bind his 
company by a verbal contract with the as- 
sured at the expiration of the policy, to re- 
new the insurance, and to waive the pay- 
ment of the premium for the time being, or 
to give assured time for its payment. 

2. In this case the plaintiff sets up such 
a verbal contract, made, as he alleges, on the 
loth day of July ,^1869, to extend his insur- 
ance for one year from that date, and that 
the agent of the defendant agreed to wait on 
him for the premium (except a portion of it 
paid at the time) until the 1st day of August, 
1SG9. On the 1st day of August, which was 
Sunday, the property was consumed by fire; 
and the plaintiff claims that he tendered or 
offered to pay the premium the next day 
(aionday), and that the agent refused to re- 
ceive it. The defendant denies that any such 
contract was made, and this presents a ques- 
tion of fact for the jury to decide upon the 
whole evidence and all the circumstances of 
the case. 

3. If such a contract was not made, and 
the burden of proof to satisfy you of its ex- 
istence is on the plaintiff, then you should 
find a verdict for the defendant. 

4. If any contract of renewal, and to give 
time of payment, was made, you should very 
closely inquire, from the evidence, just what 
that conti'act was; and, having ascertained 
what it was, then whether the plaintiff per- 
formed it on his part according to the true 
meaning, spirit and intent of the contract. 
You cannot hold the company liable, upon 
any custom or usage, to renew policies and 
give time for the payment of premiums, and 
such evidence, so far as it has been ad- 
mitted, was admitted only as bearing (so far 
as you think it has any weight) upon the 
question whether any such contract as the 
plaintiff alleges and relies upon was in fact 
made. 

5. If the only contract of renewal was that 
the defendant was to call in a day or two, 
or a few days, and pay the premium, and if 
this time had expired before the fire, then 
the company would not be liable, even if aft- 
er the fire the amount was tendered or of- 
fered them. 

G. If the contract, if any was made, was 
that the risk should be renewed, and that the 
premium was to be paid on the first day of 
the next month (August), and if the 1st day 
of August was Sunday, and if the house took 
fire and was burned on Sunday, an offer to 



pay the premium on the next day (Monday) 
would be sufficient. 2 Pars. Cont. (5th Ed.) 
665; Hammond v. American Mut Life Ins. 
Go., 10 Gray, 306. But there must be an offer 
to pay at the time, but this may be by the as- 
sured or his agent, and if such offer was 
made, and if the agent of the company de- 
nied any liability, or waived payment, and 
said he would call for the premium, and did 
not, this would be a sufficient compliance 
with the duty of the plaintiff to pay the 
premium. 

Power of local agent to make verbal contract 
to renew. Baubie v. Aetna Ins. Co. [Case No. 
1,111], and cases cited in note. 
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Case No. 13,794. 

TAYLOR V. HARWOOD et al. 

[1 Taney, 437.] i 

Circuit Court, D. Maryland. Nov. Term, 1845. 

CosTiKD.vscE— Absence of Witness— Collision 

— Weight of JEvidence — Appeal — 

Admiualtt Jukisoiction. 

1. Where a witness was summoned to testify 
in a case in the district court, and did not at- 
tend, but no continuance was sought on that 
ground, and no summons was issued for his at- 
tendance in the circuit court, until five days he- 
fore the case on appeal was called for trial, and 
his name was not called till the case was called 
for trial: BeUl, that his absence was no cause 
for a continuance. 

[Cited in brief in Re Hawkins, 13 Sup. Ct. 
521.] 

2. The court of admiralty never suffers the 
substantial justice of the case to be defeated 
by matters of form. 

3. If any persons have joined in a libel who 
are^ not competent to sue for the matter com- 
plained of, the circuit court, although an ap- 
pellate court, will give leave to amend, and to 
strike out the names of parties improperly in- 
troduced, so as to enable it to dispose of the ap- 
peal upon its real and substantial merits. . 

4. The admiralty court has jurisdiction in 
cases of collision happening upon tide-water in 
the Chesapeake Bay. or the rivers emptying 
therein: the jurisdiction has been settled by thw 
decision of this court, and has been acted upon 
on several occasions, and cannot now be con- 
sidered as open for argument. 

5. The omission of a known legal duty, is 
such strong evidence of negligence and care- 
lessness, that in a case of collision, where one 
of the vessels did not carry the light required 
by law, she should be held altogether in fault, 
unless clear and indisputable evidence be estab- 
lished to the contrary. 

[Cited in The Sunnyside, Case No. 13,620; 
Richelieu & O. Nav. Co. v. Boston Marine 
Ins. Co., 26 Fed. 602; Meyer's Excursion 
& Nav. Co. V. The Emma Kate Ross, 41 
Fed. 828; The Athabasca, 45 Fed. 655.] 

6. When all the witnesses are equally trust- 
worthy, it is not by the number that the court 
must be governed; but rather by the means of 
knowledge they respectively possessed. - 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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7. In an appeal from the district court, the 
judgment of that court is to be regarded as cor- 
rect, unless the appellant can show it to be er- 
roneous; the burden of proof is upon him. In 
a case involving purely a question of fact, de- 
pending upon the testimony of a multitude of 
witnesses, whose statements are inconsistent 
with each other in material and essential par- 
ticulars, and whose relative title to credibility 
is to be carefully weighed and scrutinized, noth- 
ing but the firmest and clearest conviction that 
the district court has fallen into error, will jus- 
tify the circuit court in reversing the judgment. 

[Cited in The Lord Derby, 17 Fed. 268.] 
[Cited in Reed v. Keed, 114 Mass. 373.] 
[See Baker v. Smith, Case No. 781; Bearse v. 

Three Hundred and Forty Pigs of Copper, 

Id. 1,193.] 

8. New testimony introduced in an appellate 
court, in admiralty proceedings, is always lis- 
tened to with great caution, and is never, ex- 
cept under peculiar circumstances, entitled to 
the same consideration as testimony which had 
been given in the district court 

[Cited in The Saunders, 23 Fed. 304.] 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

The libel Tvas filed on the 16th of June 
1845, by the appellees [James Harwood and 
others], owners of the steamboat Fredericks- 
burg, against [Robert Taylor, claimant of] 
the steamboat Boston, to recover damages 
for injuries sustained by a collision in the 
Chesapeake Bay. Both the steamers were 
owned by citizens of Maryland, and were 
engaged in performing voyages within the 
limits of that state, and were within those 
limits at the time of the collision. A great 
deal of conflicting testimony was taken in 
the ease, the effect of which is stated in the 
opinion of the court. The decree of the dis- 
trict court was in favor of the libellants 
[case unreported], from which decree an ap- 
peal was taken to this court. When the case 
was about to be heard on the appeal, an ap- 
plication for a continuance was made by tne 
appellant, on the ground of the absence of 
a material witness, and an affidavit filed to 
sustain his application. This application 
was refused by the court, and the following 
reasons assigned. 

George M. Gill, for appellant. 
J. Mason Campbell, for appellees. 

TANEY, Circuit Justice. It is admitted in 
this case, that the witness was summoned 
to the district court, but did not attend, and 
was not examined; he sails in a vessel, trad- 
ing between this place and Havre de Grace; 
if he were present the party would be en- 
titled to examine him, according to the prac- 
tice of the admiralty courts. This practice, 
so contrary to that of chancery and common 
law, in eases of appeal or writ of error, can 
only be justified from the character and pur- 
suits of witnesses usually required in admi- 
ralty proceedings, whose occupations most 
commonly prevent them from remaining 
long at one place, and often therefore make 
it difficult to procure their attendance at tne 
moment they are wanted. And the same 



principle prohibits the court, when sitting on 
an appeal, from continuing the case over to 
another term; for, if the party might con- 
tinue to seek out new testimony, and thus 
delay the appeal until he can get it, the ap- 
peal might never be tried; he cannot, when 
he appeals, crave time to make out a new 
case; he must come prepared with his new 
testimony, if he desires to use it. This has 
always been the decision of this court, and 
was so ruled several years ago. 

There is this strong reason in this case to 
refuse the continuance, that it was not 
sought in the district court on account of the 
absence of this witness. After the disobedi- 
ence of the witness to the process of that 
court, he ought to have been summoned ear- 
lier to this, and process of attachment pray- 
ed against him, if he did not attend; due 
diligence required this; but summons did not 
issue for him until five days ago, and he 
was never called until to-day. When wit- 
nesses have been examined in the district 
court, it is the duty of the party to have 
their depositions reduced to writing, 11 he 
contemplates an appeal in case of a decision 
against him; and if he fails to do so, and 
the witness does not attend upon sum- 
mons, it will, in general, be no gi'ound of 
continuance; because the party has not ust-^ 
proper diligence to procure his testimony, 
unless he requires his testimony to be re- 
duced to writing in the district court. There 
may be a ease where special circumstances 
of surprise upon the party, or sickness of the 
w'itness might except it out of the rule, but 
it must be a strong case that would induce 
this court to except it; because, from the 
nature of the greater part of cases in admi- 
ralty, the character and pursuits of the wit- 
nesses make it essential to the principles 
and administration of justice that appeals 
should be promptly heard and decided. 

The appeal having been tried at this term, 
the following opinion was delivered by — 

TANEY, Circuit Justice. The case, as pre- 
sented to the circuit court, is merely a ques- 
tion of fact upon the testimony offered. The 
points of law which were raised and discussed 
on the trial in the district court, have been 
waived in this court by the counsel for the ap- 
pellants; and very properly waived, for they 
are either unimportant to the decision of the 
controversy, or have been too long and too 
well settled, to be now open for argument. 
For, as to the suggestion, that some of the 
libellants have no interest in the Fredericks- 
burg, and are, therefore, improperly made 
parties to the libel, it is not supported by the 
proofs, so far as any have been offered on 
this point; and if it had been otherwise, yet 
the court of admiralty never suffers the sub- 
stantial justice of the ease to be defeated by 
matters of form. If any persons had joined 
in the libel, who were not competent to sue 
for the matter complained of, this court, al- 
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thougli it is the appellate court, -would give 
leave to amend, and to strike out the names 
of parties improperly introduced, so as to en- 
able it to dispose of the appeal upon its real 
and substantial merits. 

As regards the jurisdiction of the admiralty 
court, in cases of collision happening upon 
tide-water in the Chesapeake Bay, or the riv- 
ers emptying therein, the point was adjudged 
in this court, and the jurisdiction sustained, 
before I came upon the bench; and has since, 
on several occasions, been exercised, without 
question, so that it cannot now be considered 
as open for argument. 

Upon the facts in controversy, a multitude 
of witnesses have been examined, and as al- 
most always happens on such occasions, there 
is much contrariety and conflict in the testi- 
mony produced by the different parties. This 
difference does not generally arise from any 
desire to misrepresent the transaction, but 
from the different points of view from which 
it was observed, from the different times at 
which their attention was first called to the 
danger, from the different degrees of coolness 
and composure with which it was viewed, 
the different degrees of knowledge which 
the parties possess as to the management of 
tlie vessel, and perhaps, above all, to the prej- 
udices excited on board the different boats, 
by the representations of those more imme- 
diately responsible, made immediately after 
the collision has taken place, when each one 
is desirous of justifying himself, and throw- 
ing the blame upon the other. But whatever 
may be the cause, it is evident that, in this 
case, any attempt to reconcile the statements 
of the different witnesses would be utterly 
hopeless, and the court must proceed to decide 
the case according to the weight of the testi- 
mony, and the degree of credit to which, 
under all the circumstances, it thinks the re- 
spective witnesses are entitled. 

It is unnecessary, in this opinion, to enter 
into a detailed examination of the various 
statements made by the different witnesses; 
indeed, such an examination would fill a vol- 
ume. It is suflacient to say, that after a care- 
ful and minute analysis of the whole testi- 
mony, and deliberately considering the argu- 
ments of the counsel for the respective parties, 
I have come to the following conclusions: 

1. That the Boston ran into the Fredericks- 
burg nearly stem on, striking the Fredericks- 
burg on her stai'board bow, and causing the 
Injuries complained of. I think this conclu- 
sion inevitable, not only from the marks on 
the bow of the Fredericksburg, so frequently 
spoken of and described by the witnesses, 
but also from the nature of the injui'ies sus- 
tained by the canal-boats, which the two 
steamboats had in tow at the time. Each of 
the steamboats had two canal-boats on each 
side, and the canal-boats, of course, headed 
precisely in the same direction with the 
steamboats to which they were attached; 
when the collision took place, the outer canal- 
boat, on the side of the Boston, had her stem 



broken, and the planks and timbers of her 
bows forced open, so that she was in danger of 
sinking, and so directly upon her stem was the 
blow given, that the fastenings which bound 
her to the inner boat were broken, and she 
drifted away and did not press the inner boat 
against the side of the Boston; the head of 
the inner boat was also injured, but not so 
much as the outer one. But the outer boat 
on the starboard side of the Fredericksburg, 
had, in the language of the witness, "her side 
knocked in, her bow deck knocked over and 
jammed off, and her stern-post broken, ^nd 
one of her timber-heads;", and she was 
pressed so forcibly against the inner canal- 
boat, that the latter was driven under the 
wheel of the Fredericksburg, where it became 
so fastened that it required some time and 
exertion to release it, when the collision was 
over, and the steamboats had separated. 
These circumstances, about which there is no 
dispute, and no conflict in the testimony, shoTt 
that the Boston came into collision head on; 
and they confirm the testimony of Campbell, 
the pilot of the Fredericksburg, who was 
then at the helm, who stated that the canal- 
boats at the side of the Fredericksburg were 
first struck, and that the Boston then glanced 
off and struck the blow on the bow described 
by the witnesses; he is also confirmed by the 
testimony of Worthington, a passenger on 
board, who swears that there were two shocks 
from the collision, one rapidly succeeding the 
other; and he mentions circumstances which 
show that, in this matter, he cannot have 
been mistaken. 

2. It is also established by the testimony, 
that when they came so near as to render the 
collision inevitable, unless the course of the 
boats was changed, the pilot caused the en- 
gine of the Fredericksburg to be stopped, and 
putting his helm hard to starboard, the ves- 
sel was falling off to the larboard side at the 
moment she was struck; but on the part of 
the Boston, the engine was not stopped, until 
she actually sti-uck, and no effort appears to 
hqye been made to check her speed or lighten 
the blow. 

3. When the two boats came in sight of 
each other, the Fredericksburg had just 
turned Locust Point, and the Boston, Sandy 
Beach, being the two opposite ends of the 
Shesutie Island. The weather was rough, 
and the Fredericksburg being a small boat, 
with five canal-boats in tow, it was deemed 
necessary, or at all events prudent, to keep 
her head to wind, which was adverse to herj 
and this directed her course further out from 
the island, and nearer to' the eastern shore, 
than she would have pursued with more fa- 
vora"ble weather. When she was first seen 
by the Boston, the latter was heading north- 
by-west, which is the ordinary and proper 
course up the bay along Shesutie Island, when 
a boat is bound for Havre de Grace; but 
after the course of the Fredericksburg was 
observed, and she was seen standing more 
over towards the eastern land than usual, the 
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Boston ehansed her course from north-by- 
west to north-by-east, and continued after- 
wards to bear more and more to the eastward, 
until she was heading about E, N. E., when 
the collision took place; and had, by the ad- 
mission of her own commander at the time, 
gone at least two miles out of her ordinaiy 
and appropriate course. 

The excuse offered for this otherwise un- 
accountable proceeding of the Boston, is, that 
it is the established usage with steamboats 
to go to the right when they are meeting 
one another; and moreover, that there was 
an agreement to that effect between the own- 
ers of these boats, and that the changes in 
the course of the boat, and the deviations 
from the usual track, were made in order to 
execute that agreement. But it is impossi- 
ble to give such a construction to the agree- 
ment, or to the maritime usage, as would 
justify the course pursued by the Boston. 
The meaning of the contract and the mari- 
time usage upon the subject, are precisely 
the same, that is to say, if two boats are 
meeting each other, each shall veer to the 
right to avoid collision; but when the course 
of the Fredericksburg was making a con- 
siderable angle with the line on which the 
Boston was at first proceeding, and which 
was, moreover, the ordinary and proper 
course of the Boston, and when, from the di- 
rection the Fredericksburg was steering, she 
was every moment increasing her distance 
from the path iu which the Boston was ex- 
pected to pass, there is no maritime usage, 
and no reasonable construction of the con- 
tract mentioned in the testimony, that can 
excuse the commander of the Boston from 
deviating sis or seven points from his usual 
and proper course, and going two miles out 
of his way, in order to cross the bow of the 
Fredericksburg, and pass her on her larboard 
side; the more especially, as every change 
of course most obviously and necessarily in- 
creased the danger of coming into collision. 
I think the conduct of the Boston in this mat- 
ter to be altogether inexcusable. 

4. But what appears to me to remove all 
doubt upon the question of who was in fault, 
is the want of the signal-light on board the 
Boston, which the law requires to be car- 
ried from sunset to sunrise. This light, on 
board the Fredericksburg, was in proper or- 
der and in its proper place; but on board the 
Boston, at the moment the Fredericksburg 
came in sight, it was found to be flickering 
only, or nearly out, and was immediately 
taken away, and was not replaced during the 
wliole time the beats were nearing one an- 
other, nor until after the collision had ac- 
tually taken place. It is true, that another 
light, said to have been a strong one, was 
burning under the upper deck near the ma- 
chinery, it is stated in the testimony, might 
have been seen on board the Fredericksburg; 
but this was not the signal-light prescribed 
by law, which, by universal usage, is placed 
in an elevated position at the head of the ves- 
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sel; and In this position the Boston herself 
was accustomed to bear it. 

Experienced commanders of steamboats 
have testified, that the light thus placed en- 
ables you to determine not only the place of 
the boat but the course she is steering. But 
however that may be, the duty is enjoined 
by law; and the omission of a known legal 
duty is such strong evidence of negligence 
and carelessness, that, in eveiy case of col- 
lision happening under such circumstances, 
I should hold the offending vessel as altogeth- 
er in fault, unless clear and indisputable evi- 
dence established the contrary. Cei-tainly, in 
this case, no such evidence has been offered 
in behalf of the Boston, as can vindicate her 
from the presumptions of carelessness and 
negligence, which justly arise from her dis- 
regard of a legal duty, and that, too, at a 
time when the boats were approaching one 
another, and the signal-light particulaiiy im- 
portant. 

Upon these considerations, I am decidedly 
of opinion, that the entire fault was on the 
part of the Boston, and that she is justly 
chargeable with the damage done to the boat 
of the libellants. 

The remaining question is, upon the amount 
of damage, and upon this point there is near- 
ly as much contrariety in the statements of 
the witnesses, as there was upon the point 
already disposed of. The witnesses, too, are 
all skilful workmen, respectable citizens, and 
of undoubted integrity and truth. The great- 
er number of them estimate the damage far 
below the amount awarded by the district 
court. But when all are tnistworthy, it is 
not by the number that the court must be 
governed, but rather by the means of knowl- 
edge they respectively possessed, and their 
previous knowledge of the boat; the time 
when the examination was made, and the 
manner of it, also, must be chiefly regarded. 
For, it is evident, that a single witness who 
made the examination soon after the disaster 
happened, when the marks of the injury 
were yet fresh, who made his examination 
in detail, and by items estimating the cost 
of repairing each particular injury, and who 
had had opportunities of being well acquaint- 
ed with the previous condition of the boat, is 
more to be relied on than the testimony of 
many witnesses who had made only general 
examinations and general estimates, and 
that, too, long after the Injury was received, 
and when she had been lying for months dis- 
mantled and exposed to the weathex-. And 
In this view of the subject, I adopt the esti- 
mate of Mr. Brown, who is admitted on all 
hands to be a man of undoubted skill and un- 
questionable character, and who had the best 
opportunity of knowing the condition of the 
boat previously to the collision, who examin- 
ed her immediately after the injui*y was 
done; whose examination was made in detail, 
with separate estimates of the cost of re- 
pairing the several specific injuries which 
the vessel had sustained, and with those In- 
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juries immediately before him when be made 
his estimates. The estimates of Mr. Brown 
were adopted by the district court; and, I 
thinlx, rightly adopted. 

So far I have treated this case as if it 
were a new one, coming as an original cause 
before this court, without any previous ex- 
iimination or decision. But this is not the 
point of view in which the court regards it; 
it is an appeal from the district court; and 
the judgment of that court is to be regarded 
as correct, unless the appellant can show it 
to be erroneous; the burden of proof is upon 
him. In a case like this, which is purely a 
question of fact, depending upon the testi- 
mony of a multitude of witnesses, whose 
statements are often inconsistent with each 
other in material and essential particulars,- 
and whose relative title to credibility is to 
be carefully weighed and scrutinized, noth- 
ing less than the firmest and clearest con- 
viction that the district court had fallen into 
-error, could justify this court in reversing its 
judgment; and the more especially when, as 
in this case, it appears from the written opin- 
ion filed by the judge, that the whole c&se 
was most carefully and elaborately consider- 
ed and decided in that court. 

It is ti'ue, that some new testimony has 
been offered here, which was not given in the 
district court. But new testimony introdu- 
■ced into an appellate court, in admiralty pro- 
ceedings, is always listened to with great 
caution, and is never, except under peculiar 
circumstances, entitled to the same consider- 
ation as testimony which had been given in 
the district court; as it is always liable to 
the imputation of having been sought for in 
order to meet the new condition of the con- 
troversy, arising from the decree of the dis- 
tinct court, and is, moreover, calculated to 
take the opposite party by surprise, in the 
<;ourt of last resort. But I do not perceive 
that the new testimony, in any view, is en- 
titled to much weight, or can materially 
change the aspect of the case, as it was pre- 
sented to the district court; for, as to the 
two new witnesses, who testified Concerning 
the collision, and were particularly referred 
to in the argument. Captain Brown saw noth- 
ing, until after the collision had actually tak- 
•en place, and the vessels were endeavoring 
to disengage themselves from each other, and 
then his stay upon deck was only for a few 
minutes; and according to his own account, 
even while there, he took very little interest 
in the matter, and bestowed upon it but lit- 
tle attention; and as relates to Mr. Allison, 
he was on board of his own vessel, lying un- 
der, Shesutie Island, about two miles dis- 
tant from the place of collision, and, of 
course, very little able to determine on the 
course and management of the boats, as they 
approached one another, especially as one of 
them had no bow-light The notion which 
he seemed to entertain, that the Fredericks- 
burg was pursuing the Boston, and chan- 
ging her course in order to meet her, is in- 



consistent with the weight of testimony here- 
inbefore -considered, and inconsistent, too, 
with the strongest motives which, in ordi- 
nary cases, govern human actions; for the 
Fredericksburg being so much smaller and 
weaker than the Boston, it can hardly be de- 
lieYed, that it sought a collision, which must 
inevitably end in disaster to their boat, and 
put in jeopardy the lives of those on board. 
As respects the new testimony in relation 
to the amount of damage, I have already 
expressed my opinion upon it, and of the de- 
gree of weight to which it is entitled in com- 
parison with that of Mr. Brown; that these 
same witnesses were not examined in the 
district court, and if the testimony was re- 
garded as material at that time, it was in 
the power of the appellant to have brought 
it forward. It must be a very strong case, 
and the omission to examine must appear to 
have arisen from some sufficient and peculiar 
circumstance, before the circuit couit would 
reverse an assessment of damages made by 
the district court, where both parties con- 
sented to try the question upon the testimony 
then offered, without producing other testi- 
mony then in their power. Upon the whole, 
I see no ground upon which to question the 
correctness of the decree of the district 
court; and affirm its decree, with costs. 
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TAYLOR V. HOGAN. 

[1 Hempst. 16.] 1 

Supreme Court, Territory of Arkansas. Aug., 
1822. 

Justice op Peace— Appeal— Tkial de Novo. 

It is no ground for reversing the judgment of 
a justice rendered on a specialty, that neither 
the plaintiff nor his agent appeared at the trial, 
and the appellate coiirt, instead of determining 
the cause on the transcript from the justice, 
should have tried it de novo on the merits. 

Error to Pulaski circuit court. 
[This was an action by John Taylor against 
Edmund Hogan.] 



OPINION OF THE COURT. This was an 
appeal from a justice of the peace to the 
court below, where the judgment was re- 
versed on the gi-ound that the plaintiff did 
not appear before the justice in person, or 
by agent duly empowered by letter of attor- 
ney, on the day of trial. We are of opinion 
that the court erred in reversing the judg- 
ment of the justice on that ground, the suit 
having been brought on a specialty; and al- 
so erred in determining the case on the tran- 
script from the justice alone, when it shou-a 

1 [Reported by Samuel H. Hempstead, Esq.] 
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have been tried on the merits as though the 
suit had originated in that court. Geyer, 
Dig. 390. Reversed. 
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Case N"o. 13,795. 

TAYLOR et al. v. The JOSEPH WALKER. 

[17 Leg. Int. 255.] i 

District Court, S. D. New Yorli. 1860. 

WhaUFAGE — JUKISDICTIOX — LoCAL LlES. 

[Cited in Town of Pelham v. The B. P. 
Woolsey, 16 Fed. 422, to the point tliat ad- 
miralty cannot enforce a claim for wharfage for 
the period during which the vessel lay sunk, 
and therefore not supplied with wharfage serv- 
ices.] 

[This was a libel for wharfage by Moses 
Taylor and others against the ship .Joseph 
Walker.] 

BETTS, District Judge. This was an ac- 
tion to recover wharfage. The ship was ly- 
ing at a pier in the East river, and having 
caught fire, was pulled away from the pier, 
scuttled and sunk in the middle of the slip, 
and lay there some time longer. 

Held by the court: That if there is a lien 
on vessel for wharfage, it is exclusively so 
by statute usage, or special conti-act, and is 
enforced upon that right and not as mari- 
time obligation. 

That the vessel being a domestic vessel, a 
lien on her to the owner of the wharf springs 
out of the usage of the trade or business of 
wharfinger, and is local of its character, and 
except when imparted by express statute, 
only follows the actual possession of the 
thing. 

That if this case falls within the cogni- 
zance of this court, it is so because the cause 
of action is for supplies furnished the ves- 
sel in her home port. But the siipreme 
court have decided that the jurisdiction of 
admiralty does not embrace such cases. 
[Chamberlain v. Ward] 21 How. [62 U. S.] 
548. And it does not affect the powei-s of 
the court that the action was instituted pre- 
vious to May 1, 1S59. Sup. Ct. Rule, 12. 
That the action cannot be maintained for the 
period the vessel was sunk and was not sup- 
plied with wharfage services. 

Libel dismissed with costs. 
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Case No. 13,796. 

TAYLOR et al. v. LUTHER. 

[2 Sumn. 228.] i 

Circuit Court, D. Rhode Island. June Term,. 
1835. 

Pleading in Equity— Pleas— General AxswEit 

— Evasion — Statute of Fkaods — Witness 

—Competency — iNTfiiEST. 

1. A general answer in chancery overrules- 
the pleas. 

[Cited in tl. S. v. Parrott, Case No. 15,998.] 

2. Where the plaintiff, in his bill in chancery, 
directly charged upon the defendant, that he 
had made and entered into a certain agreement, 
a simple denial by the defendant in his answer 
"according to his recollection and belief" is in- 
sufiBcient, and must be treated as a mere eva- 
sion. 

[Cited in Miles v. Miles, 27 N. H, 447.] 

3. There is nothing in the Statute of Frauds 
in Rhode Island (which is a copy of the English 
statute, 29 Car. II. c. 3, § 4), rendering parol 
evidence inadmissible, to show, that an abso- 
lute deed was intended as a mortgage, and 
that the defeasance has been omitted or destroy- 
ed by fraud or mistake, or omitted by design,, 
upon mutual confidence between the parties. 

[Cited in Jenkins v. Eldredge, Case No. 7,266; 
Bentley v. Phelps, Id. 1,331; Tufts v. 
Tufts. Id. 14,233; Wyman v. Babcock, Id. 
18,113; Babcock v. Wyman, 19 How. (60 
U. S.) 299; Tobey v. Leonard, Case No. 
14,067; Ale.^ander v. Rodriguez, Id. 172; 
Amory v. Lawrence, Id. 336; Peugh v. Da- 
vis, 96 U. S, 337; Brick v. Brick, 98 U, S. 
516.] 

[Cited in note in Hay worth v. Worthington, 
5 Blackf. 362. Cited in brief in Scan- 
Ian V. Kcanlan, 134 HI. 636, 25 N. E. 652; 
Mclntire v- Bowden, 61 Me. 158. Cited in 
Hinckley v. Hinckley, 79 Me. 323. 9 Atl. 
897; Newton v. Fay, 92 Mass. (10 Allen) 
510; Glass v, Hulbert, 102 Mass. 37: Camp- 
bell V. Dearborn, 109 Mass. 139; Stahl v. 
Dehn, 72 Mich. 646, 40 N, W. 922; John- 
son V. Huston, 17 jMo. 61. Cited in brief 
in Hodges v. Tennessee M. & F. Ins, Co., 
8 N. Y. 420. Cited in Westerly Sav. Bank 
V. Stillman Manuf'ff Co., 16 R. I. 499, 17 
Atl. 918; Nease v. Capehart, 8 W. Va, 127.] 

4. The grantors, in deeds of release and quit- 
claim, are competent witnesses to show, that 
their estate was not absolute, but a mortgage, 
of which their grantees had notice at the time 
of the conveyance to them. 

[Cited in Holbrook v. Worcester Bank, Case 
No. 6,597.] 

5. Semble, that the grantor, as well as the 
grantee, if not otherwise interested, is a com- 
petent witness, to establish the original deed to 
b,e fraudulent. 

6. There can be no proofs oflEered of matters 
not put in issue. 

Bill in equity [by Richard Taylor and wife, 
against Martin Luther] to redeem premises 
asserted to be mortgaged, and for relief un- 
der the circumstances, there being no writ- 
ten declaration of a mortgage. 

The bill alleged, that a certain conveyance 
of lands in Rhode Island originally made in 
October, 1821, by the plaintiffs in the right 
of the wife, to one Joseph Almey, and after- 
wards, in March, 1821, assigned by Almey^ 
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by a release and quitclaim, to one Josiah 
Westcott, and aftenvards in January, 1826, 
by a lilie release and quitclaim, assigned by 
Westcott to tlie defendant, Martin Luther, 
and afterwards in January, 1826, mortgaged 
by Luther to the Central Bank in Rhode 
Island, for the sum of §500, was made to Al- 
mey upon mortgage as security for a debt 
due to him; although the conveyance pur- 
ported on its face to be absolute, upon a pa- 
rol agreement between the parties; that the 
assignments thereof were successively made 
to Westcott and Luther, with full knowledge 
thereof; and that the latter, on receiving 
the assignment to him, agreed to execute a 
written defeasance to this effect; and that 
the mortgage to the Central Bank was made 
with the consent of the plaintiffs, to dis- 
charge the prior incumbrances. The prayer 
of the bill was to have a declaration, that 
Luther so held the premises in mortgage, 
and that the plaintiffs might be permitted to 
redeem the mortgage, or that Luther might 
be decreed to execute a written defeasance, 
so as to make tlie conveyance operate as a 
mortgage; and that the plaintiffs might iiave 
such other relief as the circumstances might 
require. No other person but Luther was 
made a party defendant to the bill. The de- 
fendant put in three several and distinct 
pleas in bar to the suit, and then put in a 
general answer. The matter of these pleas 
In effect, was, that the original conveyance 
to Almey was absolute, and without any de- 
feasance or written condition; and, that, 
without such defeasance or written condi- 
tion, under the statutes of Rhode Island re- 
specting conveyances, and frauds, and per- 
juries, there could not be any relief to the 
plaintiffs against the assignees. The cause 
now came on for argument, upon the whole 
merits, upon the pleadings, and answer and 
proofs in the cause, the general replication 
being put in to the answer, 

Mr. Whipple, for plaintiffs, cited 1 Pow. 
Mortg. (Rand's Ed.) 121, note; 4 Kent, Comm. 
(2d Ed.) 142, 143; Roach v. Cosine, 9 Wend. 
227; Inhabitants of Town of Readmg v. In- 
habitants of Town of Weston, 8 Conn. 120; 
Brown v. Dean, 3 Wend, 208; Howel v. jc'rice, 
1 P. Wms. 291; Floyer v. Lavington, Id. 271, 

J. L. Tillinghast, for defendant, cited, with 
regard to the difference between a trust to 
reconvey and a mortgage, Conway v. Alex- 
ander, 7 Cranch [11 .U. S.] 479; Lloyd v. 
Inglis' Ex'rs, 1 Desaus. Eq. 333; Fitzpatrick v. 
Smith, Id. 341; St John v. Benedict, 6 Johns. 
Ch. 111. Parol evidence cannot extend or 
limit what is written. 1 Phil. Ev. 423, 448; 
Countess of Rutland's Case, 5 Coke, 26. A 
contract cannot rest partly in writing and 
partly in parol. Parkhurst v. Van Cortlandt, 
1 Johns. Ch. 282; Stackpole v. Arnold, 11 
Mass. 27; [Grant v. Nay lor] 4 Cranch [8 U. 
S.] 235; 2 Ves. Jr. 243; 6 Ves. 376; 7 Ves. 
211; 13 Ves. 377; Schoales & L. 36; 4 Brown, 
Ch. 514. 
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STORY, Circuit Justice. Before proceed- 
ing to the merits of the cause it may be prop- 
er to say a few words on the pleas in bar put 
in by the defendant I do not go into the 
particulars of these pleas, though I have no 
doubt, that they are all bad in substance, be- 
cause, in the first place, in a court of equity, 
double pleading of this sort is not allowable; 
and in the next place, because the answer, 
not being special, and merely in support of 
the matter of the pleas, but being general, 
overrules the pleas, upon the settled doc- 
trines of the court So, that the pleas may 
at once be dismissed without further ob- 
servation, and the cause must stand solely 
upon the bill, the answer, replication, and 
proofs in support of the averments on either 
side. 

There is no doubt, that the defendant 
claims as assignee of -the premises, under 
the releases and quitclaims stated in the 
biU, and by his answer he expressly so ad- 
mits. The defendant also, in his answer, 
expressly denies, that "to his recollection 
or belief" he did then and there, or ever 
make or enter into any agreement with 
Westcott or the plaintiffs or Almey, that the 
deed should operate as a mortgage, or tliat 
the premises should be redeemable upon the 
payment or raising of any sum of money, 
&c. as stated in the bill. Now, these mat- 
ters being directly and expressly charged 
upon the defendant in the biU, and so re- 
cent, it is not sufficient for him to deny the 
facts "according to his recollection or be- 
lief." To such allegations under such cir- 
cumstances, he was bound to make a posi- 
tive and direct denial; and a denial, ac- 
cording to his recollection or belief, must 
under such circumstances, be treated in a 
court of equity as a mere evasion. See Hai*. 
Ch. Prac. 181, 182; Coop. Eq. PI. 314. The 
defendant also denies, according "to his 
recollection or belief" (but in no other man- 
ner) notice of any such agi'eements with Al- 
mey and Westcott, as are set up in the bill. 
And I must say, that this does not appear 
to be a matter of mei-e inadvertence and 
mistake; but in the whole structure of the 
answer, there is a studied choice of phrase- 
ology to escape from any direct answer to 
the allegations in the bill, as to an agree- 
ment on his own part, or as to any parol 
agreements between the plaintiffs and Al- 
mey or Westcott, to cut down the absolute 
conveyance to a mere mortgage. 

The defence, as asserted in the answer, 
(for to that only can the court look, and not 
travel into other matters not contained in 
the bill or answer,) is in substance, that the 
plaintiffs ai'e not, upon their own shewing, 
entitled to maintain their bill, because a 
parol agreement to turn a conveyance, which 
is absolute upon its face, into a mortgage, 
is utterly void, being contrary to the stat- 
ute of frauds and perjuries, and the statute 
respecting conveyances in Rhode Island. If 
this defence fails, then it is further asserted, 



TAYLOR (Case No. 13,796) 



[23 Fed. Cas. page 780] 



that there are no sufficient proofs in the 
cause to ^tablish the existence of such a 
l^arol agreement. 

Let us, in the first place, consider, how 
tlie case stands upon the matter of law. 
The statute of frauds and perjuries of Khode 
Island (Dig. 1798, p. 473), is like the Eng- 
lish statute of frauds and perjuries (St. 29 
Gar. II. c. 3, § 4), and requires every eon- 
tract for the sale of lands to be in writing. 
But nothing is better settled than, that the 
true construction of this statute does not ex- 
clude the enforcement of parol agreements 
respecting the sale of lands in cases of 
fraud; for, as it has been very emphatically 
said, that would be to make a statute pur- 
posely made to prevent frauds, the veriest 
instrument of frauds. See Walker v. Walk- 
er, 2 Atk. 100. The whole class of cases, in 
which courts of equity act in enforcing con- 
tracts for the sale of lands in cases of part 
performance, turns upon this general doc- 
trine. It is laid down with great clearness 
and strength by my learned friend Mr. 
Chancellor Kent, in his Commentaries (vol- 
ume 4, p. 143), and he is fully borne out by 
the authoi-ities, which he has cited (which 
I also have examined), and also by other 
authorities in pari materia. He states it 
thus: "A deed absolute upon the face of 
it, and though registered as a deed, will be 
valid and effectual as a mortgage, as be- 
tween the narties, if it was intended by 
them to be merely a security for a debt. 
And this would be the case, though the de- 
feasance was by an agreement resting in 
parol; for parol evidence is admissible to 
show, that an absolute deed was intended 
■as a mortgage, and that the defeasance had 
been omitted or destroyed by fraud or mis- 
take." See, also, Pym v. Blackburn, 3 Ves. 
38, note a; 1 Pow. Mortg. (Rand's Ed.) 120, 
note 2; AValkerv. Walker, 2 Atli. 9S, 99; Sugd. 
Vend. (7th Ed.) p. 103, c. 3, art 3, § 3; Clark 
V. Henry, 2 Cow. 324; Slee v. President, etc., 
of Manhattan Co., 1 Paige, 4S; Roach v. Co- 
sine, 9 Wend. 227; Inhabitants of Town of 
Reading v. Inhabitants of Town of Weston, 8 
Conn. 120. It is the same, if it be omitted by 
design, upon mutual confidence between the 
parties; for the violation of such an agree- 
ment would be a fraud of the most flagrant 
kind, originating in an open breach of tnjst 
against conscience and justice. I do not 
comment upon this subject at large, be- 
cause it seems to me wholly unnecessary, 
in the present state of the law, to do more, 
than to enunciate the principles, Avhich gov- 
ern cases of this nature, and which are as 
well established as any, which govern any 
branch of our jurisprudence. In the pres- 
ent case there is no pretence to say that 
Almey, or Westcott, or the defendant, have 
^ver paid to the plaintiffs the full value of the 
land; and, indeed, the defendant does not 
himself assert it, as a distinct matter of de- 
fence. So that, if the facts are fully made 
out, and the plaintiffs are remediless, there 



will have been pei-petrated a gross fraud 
and injustice upon the plaintiffs, and the 
defendant will reap the full reward of an 
iniquitous bargain on his side, obtained by 
meditated fraud and deceit. It is to be 
hoped, that the morals of a court of equity 
will at all times be found too strong, to 
suffer such injustice to go unredressed. 

The other statute of Rhode Island, regulat- 
ing conveyances of real estate (Dig, 1798, 
pp. 2G3-2G9), provides in substance, that all 
conveyances of lands and all deeds of trust 
and mortgage whatsoever, hereafter exe- 
cuted, shall be void, unless they shall be ac- 
knowledged and recorded in the manner pre- 
scribed by the act. But there is a proviso, 
that the same deed, between the parties and 
their heirs shall nevertheless be binding. 
This clause presupposes the conveyance to 
be in writing, and otherwise duly executed, 
except as to its acknowledgment and regis- 
tration. It is intended for the protection 
of subsequent bona fide purchasers, for a 
valuable consideration without notice; and 
it is difficult to perceive any application 
whatsoever, that it has to the case before 
the court. It is not doubted or denied in 
this case, that if the present defendant were 
a bona fide purchaser, for a valuable consid- 
eration, without any notice of the trust or 
agreement set up in this case, he would be 
completely protected against the present 
claim. 

There is another clause in the same stat- 
ute, which provides, that, whenever any 
bond or defeasance or other instrument 
shall be executed, which shall cause any 
deed or other conveyance of lands to oper- 
ate as a mortgage, or to pass an estate re- 
deemable, such deed or instrument shall be 
recorded, and it shall not cause the deed, to 
which it relates, to operate as a mortgage, 
against any bona fide purchaser, without 
notice of the incumbrance. This clause ad- 
mits of similar obsei*vations; and so far as 
it bears upon the present case, it demon- 
strates that notice of the incumbrance would 
deprive the party of his absolute title, and 
subject him to be deemed a mere mortgagee. 

So that we may dismiss all farther con- 
sideration of the statutes set up in the de- 
fence; and proceed at once to the consider- 
ation of the facts of the ease. And, here 
the question is, in the first place, whether 
the original conveyance to Almey was in- 
tentionally designed, as between the par- 
ties, to be a mortgage; and if so, whether 
knowledge of the facts was brought home 
to Westcott, at the time of his purchase; 
and to Luther, at the time of his purchase. 
Now, neither Almey nor Westcott are made 
parties to the bill (as with great propriety 
they might have been) ; but their depositions 
have been taken as witnesses in the case, 
in behalf of the plaintiffs. And the first ob- 
jection taken by the defendant is, to the 
competency of their testimony. It is said, 
that they are both grantors, directly or me- 
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dlately to the defendant, ana that as gran- 
tors, it is not competent for them to be wit- 
nesses, to show, that the estate in them was 
not absolute, but a mortgage, for that would 
be to contradict the nature and pui-poi't of 
their grants. 

Now, in the fii-st place, the deeds from 
Almey to Westcott, and from Westcott to 
the defendant, are mere releases of all the 
right, title and interest, that they respective- 
ly had at the date of their deeds, in the 
premises, without any covenant of any sort 
or kind whatsoever. It is the case, there- 
fore, of a naked release of all the title, 
which the witnesses had in the premises, 
not warranting that they had any title what- 
soever. And they are now called upon to 
establish, not that they had no title in the 
premises; but that they had a title in mort- 
gage only, which they did convey to the 
defendant, and of which he had full notice 
at the time of the conveyance. I confess 
myself utterly unable to see, under such 
circumstances, what ground of incompeten- 
cy exists against their testimony. They 
have no interest whatsoever; and they are 
not called upon to defeat the operation of 
their deed; but only to state what their 
right, title and interest in the premises was. 

The ground of objection, which seems to 
he relied on, is, that the witness, qua gran- 
tor, is inadmissible. But I know of no such 
disqualification to such an extent. I under- 
stand, that in this country it has been set- 
tled in many states, contrary to the doctrine 
now established in England that a pai-ty to 
a negotiable note or bill of exchange, shall 
not be admitted as a witness to show, that 
it was originally void. But even such' a 
party is admissible, to establish any sub- 
sequent facts, not affecting its original valid- 
ity, when he gave currency to it. But the 
same principle has not been applied to par- 
ties to instruments not negotiable, nor in- 
deed to all negotiable instniments. On the 
contrary, in aiassachusetts it has been held, 
that the rule (which in that state strictly 
excludes pai-ties to negotiable notes and 
bills,) has never been applied to parties to 
bills of lading (see Brown v. Babcock, 3 
Mass. 29; Hill v. Pay son, Id, 559); or to 
parties to deeds, who were not otherwise 
interested (Inhabitants of Worcester v. Ea- 
ton, 11 Mass. 368; Hill v. Payson, 3 Mass. 
559; Bridge v. Eggleston, 14 Mass, 245; 
looker V. Haynes, 11 Mass. 498). It has 
been upon this ground held, that the grantor 
as well as the grantee, if not otherwise in- 
terested, is a competent witness to establish 
the original deed to be fraudulent. This is 
a much stronger case, than the present; for 
it goes to establish the original invalidity of 
the deed, and that nothing passed by it from 
the grantor. But I am not aware, that 
the doctrine of these cases has been over- 
turned; and though' I do not wish now to 
decide the point, I confess, that I do not 
perceive any well-founded objection to it. 



But I have no doubt in the present case, that 
Almey and Westcott are competent witness- 
es. And if they axe so, their testimony is 
quite decisive, to establish the merits of the- 
plaintifE's ease. There is, besides, a good 
deal of corroborative evidence; and it is by 
no means an insignificant circumstance, that 
the defendant claims a title merely by re- 
lease; and that the consideration stated in 
the deed, falls so very far below that stated 
in the deed to Almey or Westcott, which by 
their own evidence was not the true con- 
sideration; and (as I have already said), it 
no where appears, that the value paid by 
the defendant for this release approached to- 
the real value of a free and absolute title in 
the premises. On the contrary, the evidence- 
estal)lishes, that it is little more than a 
quarter part of the value. 

The only doubt, that could be entertained 
in the present case, is upon the structure of 
the bill itself, alleging the mortgage to 
the Central Bank, but not maJcing the cor- 
poration a party to the bill for a redemp- 
tion and an account. It now appears, in- 
deed, from the evidence on both sides, that 
that mortgage has been paid and discharged 
by the defendant, after an assignment there- 
of to some other persons; so that it is en- 
tirely extinguished. How it should have 
happened, that this most material fact should 
not have found its way into the bill, as a 
dispensation from making the bank or its 
assignees parties thereto, I do not well un- 
derstand. But, as it now in fact apx)eai's, 
that the mortgage is extinguished, and the- 
defendant has not put any matter of de- 
fence upon this head, it does not seem to 
me impracticable, for the court to grant 
the relief asked, without requiring an 
amendment of the bill in this particular. 

In regard to the mortgages of the prem- 
ises, by the defendant to Edmund S. Wal- 
dron, it is impossible for the court judicially 
to take notice of them. There is no obliga- 
tion in the bill or answer, that brings them 
before the court; and the pi'obata must be 
according to the allegata; or in other words, 
there can be no proofs offered of mattei-s 
not put in issue. But there is another fatal 
objection in their way, if the technical dif- 
ficulty could (which it cannot) be overcome. 
The first of these mortgages, given before- 
the bill was filed, has been discharged. The 
second was given after the bill was filed, 
and pendente lite. So that neither can be 
properly available. 

There must be a decree, declaring the 
premises to be redeemable, and the cause 
to be refen-ed to a master, to take an ac- 
count on the footing of the conveyance, as 
a mortgage; and upon the coming in of the 
master's report, a. final decree will be made. 

The following is a sketch of the decree, 
which was entered on the foregoing opinion: 

This cause came on to be heai-d upon the 
bill and answer, and replication and evi- 
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dence in the cause, &c. On consideration, 
&c., It is ordered, adjudged and decreed by 
tlie court, that the said conveyance, by way 
of release and assignment of the premises, 
in the pleadings mentioned, to the said Mar- 
tin Luther (the defendant,) l>e and hereby 
is declared to be, not an absolute convey- 
ance and assignment, but a mere mortgage 
of the premises to the said defendant, and 
as such, the plaintiffs are entitled to redeem 
tlie same, upon payment of all moneys and 
just claims, whichj the said defendant hath 
secured to him by and in the same premises, 
in virtue of and under the same conveyance 
and assignment; and it is hereby decreed, 
that the plaintiffs be allowed so to redeem 
the same accordingly. 

And it is further ordered, adjudged and 
decreed, that it be referred to a master for 
this purpose, to talce an account in the 
premises, mailing all due allowances, and 
charging the defendant with all receipts and 
profits in the premises, with the usual pow- 
ers of masters in such cases, to examine 
the parties, and to take other evidence in 
the premises, and to call for all proper 
vouchei-s and papers; and to make report 
of his doings in the premises. 

And all further orders and decrees are re- 
served until the coming in of the master's 
report. 
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TAYLOR et al. v. The IVLIRCBLLA. 

[1 Woods, 302.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1873. 

Damages — Pexaltt — Aotdai, anj> Liquidated 
Damage — Coxtkact. 

The owners of a steamer entered into a con- 
tract for the carriage of 70,000 staves, in which 
was this stipulation: "We agree to forfeit $1,000 
if we fail to carry out this contract." The 
contract was partly performed by tlie carriage 
of 57,000 staves, and the part performance ac- 
cepted. Held, that the contract provided for a 
penalty to cover actual damages, and did not 
provide for liquidated damages, and as no ac- 
tual damage was shown, none was allowed. 
[Cited in The City of Alexandria, 17 Fed. 397; 

Charleston Fruit Co. v. Bond, 26 Fed. 21; 

Watts V. Camors, 115 U. S. 361, 6 Sun. Ct. 

94.] 
[Cited in Heatwole v. Gorrell, 35 Kan. 692. 

12 Pac. 138; Eakin v, Scott, 70 Tex. 442, 

7 S. W. 779.] 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

R. De Gray and B. Egan, for libellants. 
G. L. Bright, for claimants. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



WOODS, Circuit Judge. This is a libel 
brought by certain marinei-s for their wa- 
ges, against the steamer Marcella, and 
against the freight earned b.y her on 57,- 
000 staves. Avendano & Bros., the owners 
of the staves have been made defendants, 
and to the claim of libellants, answer in sub- 
stance: That on the 16th of April, 1863, they 
made an agreement in writing with the own- 
ers of the Marcella, whereby the latter con- 
tracted to transport on board the Marcella, 
from Richland parish to New Orleans, 70,- 
000 staves, for the freight of ?55 per thou- 
sand, and to make two tilps if all the staves 
could not be brought at one trip. Avendano 
& Bros, agreed to pay freight on 70,000 
staves, whether they furnished that num- 
ber for transportation or not, and the own- 
ei-s of the boat agreed "to forfeit the sum of 
one thousand dollars," if they failed to car- 
ry out the contract, except by reason of acci- 
dents beyond their control. The answer ad- 
mits that the Marcella transported under 
the contract about 57,000 staves, on which 
the freight amounted to $3,132.80, but claims 
that respondents are entitled to a credit on 
this amount for $1,011.40, for certain staves 
not delivered, and for cash advanced and 
costs paid, leaving a balance due of $2,121.40, 
from which latter sum the respondents claim 
should be deducted the S1,000 named in me 
contract, as the amount to be paid by the 
owners of the Marcella in case they did not 
pei'form the contract. 

The only point in the case is whether the 
respondents, Avendano & Bros., are entitled 
to the credit of $1,000 by reason of the fail- 
ure of the Marcella to transport the 13.000 
staves, the residue of the 70,000 named in 
the contract. No Viuestion is made of the 
right of the Marcella to the freight earned 
on the 57,000 staves, although the contract 
was only partially performed. The precise 
point to be determined is whether the $1,- 
000 named in the contract is to be considered 
a penalty merely, or as liquidated damages. 
Suppose the Marcella had refused to perform 
any part of the contract, could the Avenda- 
no Bros, have recovered the $1,000 for the 
breach? In answering this question, it is 
to be noted fii-st, that where it is doubtful on 
the face of the instrument whether the sura 
mentioned was intended to be stipulated 
damages, or a penalty to cover actual dam- 
ages, the courts hold it to be the latter. 
Beai-den v. Smith, 11 Rich. Law, 554. One 
of the tests by which this question is to be 
solved is the language of the contract. In 
the contract under consideration, the word 
"damages" is not used. The language is, 
"We, the owners of the Marcella, agree to 
forfeit $1,000 if we fail to carry out this 
contract." Wliile no particular phraseology 
is held to govern absolutely, and although 
the term "liquidated damages" will not be 
conclusive, the phrase "penalty" is generally 
so, unless controlled by other veiT strong 
considei-ations. Higginson v. Weld, 14 Gray, 
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165; Richards v. Edick, 17 Barb. 260J Leg- 
gett V- Insurance Co., 50 Barb. 616; Powell 
V, Burroughs, 54 Pa. St. 329. The word 
"penalty" is not used in this contract, but 
the word "forfeit" is, which may fairly be 
regarded as an equivalent. The verb "to 
forfeit" is defined, "to lose by some Ureach 
of condition; to lose by some offense." The 
noun "forfeit" is defined to be "a forfeiture, 
a. fine, a mulct." The noun "penalty" is de- 
fined, "forfeiture, or a sum to be forfeited 
for noncompliance with an agreement, a 
fine." See Worcester's Dictionary. These 
definitions show that the words "forfeit" 
and "penalty" are substantially synony- 
mous, so that when the owners of the JNIar- 
cella agreed, that in a certain contingency 
they would forfeit ?1,000, their meaning 
was, that the penalty for nonperformance 
should be that sum. So that the contract 
under consideration provided for a penalty 
to cover actual damages, and did not stip- 
ulate for liquidated damages. The damar 
ges sustained by a breach of this contract 
were such as could, without difficulty, be 
ascertained. This is another reason for con- 
struing the contract to provide for a penalty 
to cover actual damages only. Kemble v. 
Farren, 6 Bing. 141; Lampman v. Cochran, 
16 N. Y. 275; Higginson v. Weld, 14 Gray, 
165; Berry v. Wisdom, 3 Ohio St 241. In 
Taylor v. Sandford, 7 Wheat. [20 U. S.] 13, 
Maraliall, C. J., said: "In general, a sum of 
money to be paid in gross for the nonper- 
formance of an agreement is considered a 
penalty. It will not, of course, be consid- 
ered as liquidated damages." But in the 
case under consideration there had been a 
part performance of the contract; by far 
the larger part of the service to be done 
had been performed, and there appears to 
have been an acceptance of such 'part per- 
formance. In such a case the rule has been 
laid down, that when the contract is such 
that it can be separated, as to performance, 
so as to admit of an assessment of damages 
for a breach of one part and not of another, 
a party should not, for a small omission, be 
made responsible for the whole amount of 
damages specified. Colwell v. Lawrence, 38 
Barb. 643; Fitzpatrick v. Cottingham, 14 
Wis. 219. In the ease of Shute v. Taylor, 5 
Mete. [Slass.] 61, the supreme court of Mas- 
sachusetts, after stating it to be the tenden- 
cy and preference of the law to regard a 
sura stated to be payable if a contract is not 
fulfilled, as a penalty and not as liquidated 
damages, held it decisive against the latter 
consti-uction, that in the case before them 
there had been a part performance and an 
acceptance of such part perfonnance. 

These rules of construction ,and authori- 
ties, it seems to me, settle beyond contro- 
versy that the $1,000 named in the contract 
of the Marcella is to be considered as a 
penalty only, to cover the actual damage 
arising from the nonperformance of the eon- 
tract The Avendano Bros, are, therefore, 



entitled to deduct in equity from the freight 
carried, only the actual damage sustained by 
the nonperformance of the contract, and can- 
not claim a credit for the ?1,000 as liquidat- 
ed damages in full. As there is no actual 
damage shown or even claimed, they are not 
entitled to any reduction from the freight 
actually carried. I have considered the ques- 
tion just as if the Marcella had attempted 
to offer no excuse for the nonperformance 
in full of her contract it is claimed on 
her part, that she was disabled, and that the 
water in the bayou became sso low as to be 
unnavigable for her, and that these facts 
excused the full performance of the con- 
tract, which provided for a failure arising 
from accidents beyond control. But in the 
view I have taken of the contract, it is 
imnecessary to. consider this question. 

Let there be a decree that Avendano & 
Bros, pay into the registry of the court the 
sum of $2,121.40, the freight due the Slar- 
cella, with interest from date of judicial 
demand, and without any deduction for dam- 
ages. 



TAYLOR (MARTIN v.). See Case No. 9,166. 
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Case No. 9,383. 
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ANDRIA v.). See Case No. 9,386. 



Case nSTo. 13,798. 

TAYLOR V. MOORE et al. 

[5 Cranch, C. G. 317.] i 

Circuit Court, District of Columbia. Oct. Term, 
1837. • 

Assignment— Death of Assignoh — Rekts. 

An assignment of rents, with a power of at- 
torney to collect them as they shall become due, 
is a valid assignment in equity, although the as- 
signor should die before they are collected. 

Chancery attachment. 

ORANOH, Chief Judge, delivered the opin- 
ion of the court 

The bill states that W. S. Moore was in 
debt to the plaintiff [Harrison Taylor] $55, 
and that James Green was indebted to Moore 
in a larger amount; that Moore was an ab- 
sent debtor, and that Green resided in Alex- 
andria. The attachment was served on the 
19th of July, 1830. Moore died some time 
in September, 1830. The attachment was 
returnable to November term, 1830. Green, 
in his answer, admits that on the 19th of 
July, 1830, he was indebted to Moore 
$208,831^, and afterwards paid to Thomas Ir- 
win, Jr., executor of Thomas Ix'win, deceas- 
ed, $217.83^, which he claimed under a 
power of attorney from Moore. This settle- 
ment of the rents with Green was made on 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the 17th of September, 1830, the account 
having been made up to the 18th of July, 
1830$ and left with Green by Irwin on the 
oth of July, 1830, and paid by Green on the 
2d of October, 1830, after the death of Moore. 
It appeared by Irwin's answer that Moore, 
being largely indebted to him as executor of 
Thomas Irwin, deceased, on the 1st of May, 
1827, for the purpose of making some provi- 
sion for the payment of the debt, agi-eed to 
appropriate towards the payment thereof, the 
rents of Moore's property in Alexandria 
which had been before conveyed to R. I. 
Taylor, in trust to secure the debt; and in 
pursuance of that agreement gave the de- 
fendant, Irwin, a letter of attorney to enable 
him to collect tlie rents and apply them to- 
wards the payment of the debt; accompanied 
by a letter to Mr. R. I. Taylor, of the same 
date, namely, May 1, 1827. The rents in 
question became wholly due in the lifetime 
of Sloore, while the letter of attorney was 
in full force, and Mr. Irwin had a legal right 
to receive them and apply them to his own 
use as executor, and Gi'een was bound to 
pay them to him before the attachment was 
levied- 

Equity will consider that as done which 
ought to have been done. The power of at- 
torney and letter to Mr. Taylor, and the an- 
swer of Mr. Irwin, are evidence of an assign- 
ment of those rents to Mr. Irwin; so that at 
the time of the attachment, Mr. Irwin and 
not Mr. Moore was the creditor of Green, and 
there was nothing in his hands upon which 
the attachment could operate. 

The court being of this opinion. It is not 
necessai'y to decide upon the other objection 
made by Mr. Taylor, the defendant's counsel, 
that the attachment was dissolved by the 
death of Mr. Moore before the return of the 
writ. The plaintifiE's bill must be dismissed, 
with costs. 



Case No. 13,799. 

TAYLOR et al. v. JIORTON. 

[2 Curt. 454.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1855.2 

The ATI ES — PouTiCAL Question* — Cdstoms Duties. 

1. Though a treaty is a law of the land, itnder 
the constitution of the United States, congress 
may repeal it, so far as it is a municipal law, 
proTided its subject-matter is within tlie leg- 
islative power of congress. 
[Cited in Buckner v. Street, Case No. 2.098; 
U. S. v. Tobacco Factory, Id. 16,528; U. S. 
V. Bridleman. 7 Fed. 902; Bartram v. Rob- 
ertson. 15 Fed. 214; Castro v. De Uriarte, 16 
Fed. 97; In re Ah Lnng, 18 Fed. 29; The 
Head-Money Cases, Id. 141; Re Chae Chan 
Ping, 36 Fed. 434. Approved in dissenting 
opinions in Scott v. Sandford, 19 How. (60 
V. S.) 629, and in Chew Heong v. U. S., 
112 IT. s. 563, 5 Sup. Ot 255.] 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 

2 [Affirmed in 2 Black (67 U. S.) 481.] 



2. A promise in a treaty, that the products of 
one country shall not be subjected to a higher 
rate of duty than like products imported into 
tlie United States from other countries, ad- 
dresses itself to the political and not to the 
judicial department of the government, and the 
courts cannot try the question whether it has 
been , observed, or not. 

[Cited in Ropes v. Clinch, Case No. 12.041; 
Ketherchft v. Robertson, 27 Fed. 741; North 
German Lloyd S. S. Co. v. Hedden, 43 Fed. 
22. Cited in dissenting opinion in Baldwin 
V. Franks, 120 U. S. 703. 7 Sup. Ct. 764. 
Aporoved in Whitney v. Robertson, 124 U. 
S. 194, 8 Sup. Ct. 458. Cited in Botiller v. 
Domiuguez, 130 U. B. 247, 9 Sup, Ct 527. 
Applied in Chae Chan Ping v. U. S., 130 
U. S. 602, 9 Sup. Ct. 628.] 

3. Though the treaty with Russia, of Decem- 
ber 18. 1832 (8 Stat. 444k stioulated that no 
higher rate of duties should be imposed on goods 
imported from Russia than on like articles im- 
ported from other places, this court cannot try 
the question, whether p certain species of hemp, 
on which a duty of twenty-five dollars per ton 
is imposed by an act of congress, is "like" Rus- 
sian hemp, within the meaning of the treaty. 
This is a question for congress, not for tlie 
courts. 

[Cited in Cherokee Tobacco v. U. S., 11 Wall. 
(78 U. S.) 621: Edye v. Robertson, 112 U. 
S. 598, 5 Sup. Ct. 247.] 

This action of assumpsit [by Charles G. 
Taylor and others], for money had and receiv- 
ed, was against [Marcus Morton] the collector 
of customs of the port of Boston and Charles- 
town, and came on to be tried before the dis- 
trict judge, at a former term. The parties 
put in their evidence, and then agreed that 
the case should be taken from the jury, and 
submitted to the court, with authority to 
draw all such inferences of fact as a jury 
would be authorized to draw from the evi- 
dence; and that a verdict should be entered 
as the court might think proper upon the 
law and the evidence. 

Choate & Bell, for plaintiffs. 
Hallett, Dist. Atty., and G. J. Loring, con- 
tra. 



CURTIS, Circuit Justice. This is an ac- 
tion of assumpsit for money had and receiv- 
ed, brought against the defendant as col- 
lector of the customs of the port of Boston, 
to recover back moneys alleged to have been 
illegally exacted by him in payment of du- 
ties, upon a quantity "of hemp imported by 
the plaintiffs from Russia, while the tariff 
act of 1842 (5 Stat. 548) was in operation. 
The duties charged were at the rate of forty 
doilai-s per ton. The plaintiffs allege that 
twenty-five dollai"s per ton was the true rate. 
The commercial treaty between the United 
States and Russia of the ISth December, 
1832, stipulated, in substance, that no higher 
rates of duty should be imposed on the 
products of Russia imiDorted from that coun- 
try into the L^nited States, than on the like 
articles imported from other counti-ies. The 
tariff act of 1842 imposed a duty of forty 
dollars per ton on all hemp excepting Ma- 
nilla, Suera, and. other hemps of India, on 
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wliich a duty of twenty-five dollars only was 
to be levied. 

The plaintiff's counsel insists, tliat the im- 
port now in question is, within the meaning 
of the treaty, an article "like" Bomhay hemp; 
that congress has levied upon Bombay hemp 
a duty of twenty-five dollars per ton; that 
as soon as this lower duty had been levied 
on an article like Russian hemp, the stipula- 
tion in the ti-eaty at onee took effect, as part 
of our municipal law, and reduced the duty 
leviable on Russian hemp to twentj'-five dol- 
lars per ton; and so, that under the laws of 
the United States, the amount beyond twen- 
ty-five dollars per ton, was illegally exacted, 
and can be recovered back in this action. 

Several questions, involved in this position, 
require examination. One of them, when 
stated abstractly, is this,— if an act of con- 
gress should levy a duty upon imports, which 
an existing commercial treaty declares shall 
jnot be levied, so that the treaty is in conflict 
with the act, does the former or the latter 
give the rule of decision in a judicial tri- 
bunal of the United States, in a ease to which 
one rule or the other must be applied? The 
second section of the fourth ai-ticle of the 
constitution is: "This constitution, and the 
laws of the United States which shall be 
made in pursuance thereof, and all treaties 
made or which shall be made, under the au- 
thority of the United States, shall be the 
supreme law of the land." There is nothing 
in the language of this clause which enables 
us to say, that in the case supposed, the 
treaty, and not the act of congress, is to af- 
ford the rule. Ordinarily, treaties are not 
rules prescribed by sovereigns for the con- 
duct of their subjects, but contracts, by 
which they agree to regulate their own con- 
duct. This provision of our constitution has 
made treaties part of our municipal law. 
But it has not assigned to them any particu- 
lar degree of authority in our municipal law, 
nor declared whether laws so enacted" shall 
or shall not be paramount to laws otherwise 
enacted. No such declaration is made, even 
in respect to the constitution itself. It is 
named in conjunction with treaties and acts 
of congress, as one of the supreme laws, but 
no supremacy, is in terms assigned to one 
over the other. And when it became neces- 
sary to determine whether an act of congress 
. repugnant to the constitution could be deem- 
ed by the judicial power an operative law, 
the solution of the question was found, by 
considering the nature and objects of each 
species of law, the authority from which 
each emanated, and the consequences of al- 
lowing or denying the paramount effect of 
the constitution. It is only by a similar 
course of inquiry that we can determine the 
question now under consideration. 

In commencing this inquiry I think it mate- 
rial to observe, that it is solely a question of 
municipal, as distinguished from public law. 
The foreign sovereign between whom and the 
United States a treaty has been, made, has a 
23fed.c^S.— 50 



right to expect and require its stipulations to 
be kept with scrupulous good faith; but 
through what internal arrangements this 
shall be done, is, exclusively, for the consid- 
eration of the United States. Whether the 
treaty shall itself be the rule of action of the 
people as well as the government, whether 
the power to enforce and apply it shall reside 
in one department, or another, neither the 
treaty itself, nor any implication drawn from 
it, gives him any right to inquire. If the 
people of the United States were to repeal so 
much of their constitution as makes ti'eaties 
part of their municipal law, no foreign sover- 
eign with whom a treaty exists could justly 
comiilain, for it is not a matter with which 
he has any concern. We may approach tliis 
question therefore free from any of that anx- 
iety respecting the preservation of our na- 
tional faith, which can scarcely be too easily 
awakened, or too sensibly felt. For this ques- 
tion, in tliat aspect of it, is not, whether the 
act of congress is consistent with the treaty, 
but whether that is a judicial question to be 
here tried. If the act of congress, because it 
is the later law, must prescribe the rule by 
which this case is to be determined, we do not 
inquire whether it proceeds upon a just inter- 
pretation of the treaty, or an accurate knowl- 
edge of the facts of likeness or unlikeness of 
the articles, or whether it was an accidental 
or purposed departure from the treaty; and 
if the latter, whether the reasons for that de- 
parture are such as commend themselves to 
the just judgment of mankind. It is suffi- 
cient that the law is so written, and, if I mis- 
take not, we shall find by further examina- 
tion, great reasons for not entering into these 
inquiries. By the eighth section of the first 
article of the constitution, power is conferred 
on congress to regulate commerce with for- 
eign nations, and to lay duties, and to make 
all laws necessary and proper for cari-ying 
those powers into execution. That the act 
now in question is within the legislative pow- 
er of congress, unless that power is controlled 
by the treaty, is not doubted. It must be ad- 
mitted, also, that in general, power to legis- 
late on a particular subject, includes power to 
modify and repeal existing laws on that sub- 
ject, and either substitute new laws in then- 
place, or leave the subject without regula* 
tion, in those particulars to which the repeal- 
ed laws applied. There is therefore nothing 
in the mere fact that a treaty is a law, which 
would prevent congress from repealing it. Un- 
less it is for some reason distinguishable from 
other laws, the rule which it gives may be 
displaced by the legislative power, at its pleas- 
ure. 

The first and most obvious distinction be- 
tween a treaty and an act of congress is, that 
the former is made by the president and rati- 
fied by two thirds of the senators present; the 
latter by majorities of both houses of congress 
and the president, or by the houses only, by 
Constitutional majorities, if the president re- 
fuses his assent. Ordinarily, it is ceitainly 
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true, that the powers of enacting' and repeal- 
ing laws reside in the same persons. But there 
is no reason, in the nature of things, why it 
may not be otherwise. In the country from 
which we have derived many political prin- 
ciples, the king, by force of his prerogative 
malies laws for the colonies, which parlia- 
ment repeals or modifies at its discretion. 
Campbell V. Hall, Co\\i)- 204. I think it is 
impossible to maintain that, under our consti- 
tution, the president and senate exclusively, 
possess the power to modify or repeal a law 
found in a treaty. If this were so, inasmuch 
as they can change or abrogate one treaty, 
only by making another inconsistent with the 
first, the government of the United States 
could not act at all, to that effect, without the 
consent of some foreign government; for no 
new treaty, affecting, in any manner, one al- 
ready in existence, can be made without the 
concurrence of two parties, one of whom must 
be a foreign sovereign. That the constitu- 
tion was designed to place our country in this 
helpless condition, is a supposition wholly in- 
admissible. It is not only inconsistent with 
the necessities of a nation, but negatived by 
the express words of the constitution. That 
gives to congress, in so many words, power to 
declare war, an act which. Ipso jure, repeals 
all provisions of all existing treaties with the 
hostile nation, inconsistent with a state of 
war. It is true this pai'ticular power to re- 
peal laws found in treaties, is expressly 
given, and is applicable only to a case of war; 
but, in the first place, it is sufficient to prove 
the position stated above, that there is noth- 
ing, in the nature of things, which requu'es 
that the same persons who make the law by 
a treaty, should alone have power to repeal it. 
In the next place, it is also true, that the pow- 
ers to regulate commerce and to levy duties 
are as expressly given, as the power to declare 
war; and the former are as absolute and un- 
restrained as the latter. 

It may be said that a declaration of war, be- 
ing necessarily inconsistent with existing 
treaties with the hostile nation, the power to 
declare it is necessarily a power to repeal such 
treaties; but that power to regulate com- 
merce and impose duties might be and was 
expected to be exercised in confoi'mity with 
existing treaties. To a certain extent this? 
may be admitted. But it cannot be admitted 
that these powers can be, or were expected to 
be exerted, under all circumstances, which 
might possibly occur in the life of a nation, 
in subordination to an existing treaty; nor 
that the only modes of escape from the ef- 
fect of an existing trealy, were the consent of 
the other party to it, or a declaration of war. 
To refuse to execute a treaty, for reasons 
which approve themselves to the conscientious 
judgment of the nation, is a matter of the 
utmost gravity and delicacy; but the power 
to do so, is prerogative, of which no nation 
can be deprived, without deeply afFiaeting its 
independence. That the people of the United 
States have deprived their government of this 



power in any case, I do not believe. That it 
must reside somewhere, and be applicable to 
all eases, I am convinced. I feel no doubt 
that it belongs to congress. That, inasmuch 
as treaties must continue to operate as part 
of our municipal law, and be obeyed by tho 
people, applied by the judiciary and executeo 
by the president, while they continue unre- 
pealed, and inasmuch as the power of repeal- 
ing these municipal laws must reside some- 
where, and no body other than congress pos- 
sesses it, then legislative power is applicable 
to such laws whenever they relate to sub- 
jects, which the constitution has placed un- 
der that legislative power. In conformity 
with these views was the action of congress, 
in passing the act of July 7, 1798 (1 Stat. 
578), declaring the treaties with France no 
longer obligatory on the United States. 

It is pertinent, to advert briefiy to some of 
the consequences of holding an opposite doc- 
trine, which are directly presented by the 
ease at bar. If the treaty were liekl to be? 
paramount to the act of congress on this 
trial, it would be necessary to determine, 
first, what is the true interpretation of the 
words, "like article"; and this would be a 
question of law to be decided by the court; 
and a rule having been tlius obtained, the 
question whether Russian hemp is like Bom- 
bay or Manilla hemp, would be a matter of 
fact to be submitted to the jury. The jusc 
interpretation of the treaty, by which a prac- 
tical rule may be arrived at, applicable to 
this paiticular case, and capable of guiding a 
jury in its decision, is attended with no small 
difficulty. The respective counsel for the 
parties have widely different views concern- 
ing it. The one contends that '"like" denotes 
substantial identity; or, at least, sameness 
in all respects. That the origin, the mode 
of production and preparation, the uses to 
which each is adapted and applied, and the 
pecuniary value of each in the market, are 
all to be considered; and that an article 
made from a different plant, by different 
methods of manufacture, having substantial- 
ly different qualities, not capable of being 
usefully employed for the same purposes, 
and bearing a much lower price in the mar- 
ket, is not "like," within the meaning of the 
treaty. The other maintains that these di- 
versities are unimportant. Undoubtedly it 
is the duty of the court to encounter these 
difficulties, and ascertain the true rule, and 
it is the duty of the jury to apply this rule, 
and find their verdict accordingly, if this be 
a judicial inquiry. But it is quite plain, it 
cannot be competent for the court to go any 
further than a determination that the ease is 
within the treaty. If congress legislates in 
subordination to the treaty, viewed as mu- 
j nicipal law, it is not material what its rea- 
sons were for legislating in contravention of 
the treaty. If the other party to it, had by 
similar legislation, in admitted or plain dis- 
regard of the treaty, afforded the amplest 
reasons for counter legislation, how could 
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this court take notice of or weigh those rea- 
sons? 

Is it a judicial question, whether a treaty 
with a foreign sovereign has been violated 
by him; whether the consideration of "a par- 
ticular stipulation in a treaty, has been vol- 
untarily withdrawn by one party, so that it 
is no' longer obligatory on tlie other; wheth- 
er the views and acts of a foreign sovereign, 
manifested through his representative have 
given just occasion to the political depart- 
ments of our government to withhold the ex- 
ecution of a promise contained in a treaty, 
or to act in direct contravention of such 
promise? I appi-ehend not These powers 
have not been confided by the people to the 
judiciary, which has no suitable means to 
exercise them; but to the executive and the 
legislative departments of our government. 
They belong to diplomacy and legislation, 
and not to the administration of existing 
laws. And it necessarily follows, that if 
they are denied to eongi-ess and the execu- 
tive, in the exercise of their legislative pow- 
er, they can be found nowhere, in our sys- 
tem of government On the other hand, if 
it be admitted that congress has these pow- 
ers, it is wholly immaterial to inquire wheth- 
er they have, by the act in question, depart- 
ed from the treaty or not; or if they have, 
whether such departure were accidental or 
designed, and if the latter, whether the rea- 
sons therefor were good or bad. If by the 
act in question they have not departed from 
the treaty, the plaintiff has no case. If laey 
have, their act is the municipal law of the 
country, and any complaint, either by the 
citizen, or the foreigner, must be made to 
those, who alone are empowered by the con- 
stitution, to judge of its grounds, and act as 
may be suitable and just. 

There is another view of this case, which 
has been presented by the plaintiff's coun- 
sel, and requires examination. It is urged 
that, as Russian hemp is not specifically 
named, the court may conclude, it was not 
the intention of congress to include it under 
the words "all unmanufactured hemp"; that 
though these words are broad enough to in- 
clude it, the obligation, arising from the 
treaty, not to include it, is such as to raise 
an exception of this article; and that the 
true construction of the act is, "upon all un- 
manufactured hemp, not hereinafter except- 
ed, either expressly, or by force of the treaty 
with Russia, the duty is to be ?40 a ton. and 
upon those so excepted $25 a ton." To this 
construction of the act, I think there are m- 
superable objections. It must be admitted 
at the outset that it would do violence to 
the language of the act, and would force in- 
to it an exception which it does not contain. 
Why should this be done? It is said because 
It is offered to be proved to the satisfaction 
of a jury, by the evidence in this case, that 
Russian hemp is like Bombay hemp, and so 
there should be no discriminating duty lev- 
ied. But, in the first place, this argument 



makes the jury the judges whether the case 
is, in point of fact within the treaty, and 
then makes the court declare that, if within 
the treaty, there should be no discriminating 
duty. As already stated, I do not consider 
these to be judicial questions. It must be 
observed also, that there are two ways of 
avoiding discrimination. One is to reduce 
the duty on the article which is provided for 
in the treaty; the other, to increase the du- 
ty on the "like" article. The treaty is as 
well satisfied by one mode as by the other. 
If. I were to assume that this case is within 
the treaty, and that it was the intention of 
congress not to depart from it, how shall I 
say that they intended to have the duty on 
Russian hemp ?25 a ton, rather than the du- 
ty on Bombay hemp $40 a ton? One is as 
consistent with their language as the other; 
or rather neither can be reconciled with 
wliat they have said. 

The truth is. that this clause in the treaty 
is merely a contract addi-essing itself to the 
legislative power. The distinction between 
such treaties, and those which operate as 
laws in courts of justice, is settled in our ju- 
risprudence. It was clearly pointed out in 
Foster V. Neilson, 2 Pet. [27 U. S.] 314. By 
the treaty between the United States and 
Spain, of the 22d of February, ISIO (8 Stat 
2.")2), it was stipulated by the former, "tnat 
all grants of land made, &c., by his Catholic 
majesty. &c., shall be ratified and confirmed 
to the persons in possession of the lands, 
&c." The question arose, whether this 
clause operated on the titles to th6 lands. 
Mr. Chief Justice Marshall, delivering tne 
opinion of the court said: "Our constitution 
declares a treaty to be a law of the land. It 
is consequently to be regarded in courts of 
justice as equivalent to an act of the legis- 
lature, whenever it operates of itself, with- 
out the aid of any legislative provision. But 
when the terms of the stipulation import a 
contract, when either of the parties engages 
to perform a particular act, the treaty ad- 
dresses itself to the political not to the judi- 
cial department and the legislature must ex- 
ecute the contract before it can become a 
rule for the court" After commenting on 
the language of the article, he proceeds. 
"This seems to be tlie language of contracts; 
and if it is, the ratification and confirmation 
which are promised, must be the act of .^e 
legislature. Until such act ««hall be passed, 
the court is not at liberty to disregard the 
existing laws on the subject" This is the 
established doctrine under this treaty, as 
well as under that by which Louisiana was 
acquired. 8 Stat 200. See Garcia v. Lee, 
12 Pet [37 U. S.] 519. Its applicability to a 
stipulation, like that now in question, is 
clear. The contract is to legislate in con- 
formity with a rule therein given. This nec- 
essarily addresses itself, exclusively, to the 
legislative power. It is a rule of their ac- 
tion, and not of the action of courts of jus- 
tice. They alone must determine which con- 



TAYLOR cCase No. 13,800j 



[23 Fed; Cas. page 7S8] 



struction it sliall receive, and what cases are 
or are not within it, in point of fact, unless 
hy law tliey refer tliese matters to tlie ju- 
dicial depaitment of the government. To 
some extent, congress has done so, hoth un- 
der the Florida and Louisiana treaties. But 
they have not done so under this treaty 
with Russia. And, in the language already 
quoted, "until such act shall be passed, the 
court is not at liberty to disregard the ex- 
isting laws on the subject." 

For those reasons, I am of opinion that, in- 
asmuch as the duty paid in this case was 
duly assessed and levied pursuant to the act 
of congress, tliere is no further or other ques- 
tion to be tried, and the plaintiffs cannot re- 
cover. I desire to add, what perhaps is not 
necessary, that the various suppositions of 
violation or departure from treaties by for- 
eign sovereigns, or by our country, which 
are put by way of argument in the course of 
this opinion, have no reference whatever to 
the treaty now in question, or to any actual 
case; that I have not formed, or intended to 
intimate, any opinion, upon the question 
wlxether the duty levied upon hemp, the 
product of Russia, is, or is not higher, than 
a just interpretation and application of the 
treaty with the sovereign of that country 
would allow; as, in my judgment, it belongs 
to the political department of the govern- 
ment of the United States to determine this 
question. 

[On error, the above judgment was affirmed 
by the supreme court. 2 Black (67 U. S.) 481.] 
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TAYLOR V. RASCH et al. 

il Flip. 385: 1 11 N. B. R. 91; 1 Cent. Law J. 
555; 31 Leg. Int. 365.] 

Circuit Court, E. D. Michigan. Oct. 19, 1874. 

PARTSEUsnip— Contract beyond Scope of Busi- 

>;ESS— J-IMITED PARTNERSHIP — HOW AND 

When Partners are Protectei>. 

1. Every one trading with a .limited partner- 
sliip is chargeable with notice as to the scope 
and range of the business of tlie partnership, 
and as set forth in the articles, when the same 
have been filed and made known according to 
law. 

2. The capital of special partners in a limited 
partnership against liability upon contracts made 
by general partners, is protected by the same 
general principle that obtains in favor of gen- 
eral partners against liabiUty on contracts made 
by individual partners; and no departure by 
?:eneral partners, no matter how common or 
long continued, if not consented to or known 
and acquiesced in by the special partners, will 
have the effect of enlarging or changing the 
scope of the business as specified in the copart- 
nership articles. 

[This was a bill in equity by Elisha Taylor, 
assignee, against August Rasch and William 
Bernart.] 

[When this case was before the court on a 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



former occasion on demurrer to the bill, it 
was held that a proper case for relief was 
made out by the bill. The demuri'er was 
overruled, and the defendants were granted 
leave to answer. [Case No. 13,801.] There- 
upon the defendants answered, and proofs 
have been taken. The issues of law arising 
in the case as made by the bill, were dis- 
posed of by the decision of the court upon 
the demurrer. All that remains to be done, 
therefore, is to dispose of the issues made 
by the answer. They are as follows: (1) 
That the arrangement or agreement under 
which the furniture in question was pur- 
chased by defendants was not as set up in 
the bill, but was made with "the firm of Till- 
man, Sillsbee & Co. by and tlirough said Wil- 
liam Tillman," and was of the tenor and 
effect, "that if the said defendants or either 
of them would purchase furniture of the said 
firm of Tillman, Sillsbee & Co., that then the 
said firm of Tillman, Sillsbee & Co., or any of 
the members thereof, should purchase cloth- 
ing of these defendants in payment of the 
same." (2) That the arrangement and agree- 
ment was within the scope and ordinary 
course of business of the firm.] 2 

Ashley Pond, for complainant. 
O. Kirchner and G. V. N. Lothrop, for de- 
fendants. 

LONGYEAR, District Judge. The firm of 
Tillman, Sillsbee & Co. was a limited part- 
nership, and was composed of William Till- 
man and Charles E. Sillsbee as general part- 
ners, and John S. Newberi-y as special part- 
ner. Whatever the proofs show as to the 
general partners being parties to the ar- 
rangement for exchange of patronage be- 
tween them and the defendants, or as to 
what the particular character of that trans- 
action was, one thing is certain, and that is, 
there is no proof or pretense that the special 
partner was in any way privy to the ar- 
i-angement, or knew of it, or in any way as- 
sented to it. It is contended, however, that 
by the statutes of Michigan the general 
partners had authority to bind the firm. The 
statute referred to is as follows: "Section 3. 
The general partners only shall be author- 
ized to transact business, to sign for the 
partnership, and to bind the same." 1 Comp. 
Laws 1871, p. 520, § 1569. The effect of the 
statute is simply to exclude the special part- 
ner from active participation in the business 
of the firm; and as to the general partners, 
it confers no authority upon them to transact 
business, sign for the partnership, and to 
bind the same in any manner, or to any ex- 
tent whatever, beyond the purposes and 
scope of the partnership. Therefore, conced- 
ing that the arrangement in question was 
made with the general partners, as claimed 
in the answer, if it was not within the scope 
and purposes of the partnership, it was 
wholly unauthorized, and therefore void. 

2 [From 11 N. B. R. 91.] 
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This brings us to tbe second and. only re- 
maining issue made by the answer. 

The scope and purposes of the partnership 
are specified in the articles, as follows: (2) 
"That the general nature of the business to 
be transacted by said partnership, is the pur- 
chase, sale, and manufacture of all kinds and 
descriptions of furniture, chairs, upholster- 
ing, furnishing and upholstered goods, lum- 
ber, and all kinds of articles, merchandise, 
tools and machinery, used in. such manufac- 
tures." 

Surely it does not require argument to 
show that a contract for the purchase of 
clothing for the individual general pax-tners, 
or otherwise, does not come within "the gen- 
eral nature of the business to be transacted 
by said partnership," as specified in the arti- 
cles. 

But it was contended that such had been the 
usual course of business of the firm, and 
proofs were adduced tending to show that 
such was the fact; and it was argued that, 
therefore, the defendants had a right to as- 
sume that the tmnsaction was within the 
scope of the partnership. The articles of co- 
partnei-ship were duly filed and published as 
required by the statute, and all persons deal- 
ing with the firm were bound to take notice 
of, and were chargeable with knowledge of 
their contents. No departure by the general 
partners, no matter how common or long 
continued, if not consented to or known and 
acquiesced in by the special partner, could 
have the effect to change or enlarge the 
scope of the business as specified in the arti- 
cles. To hold the contrary would be to dis- 
regard plain provisions of law for the protec- 
tion of special partners and the public, and 
would make a limited partnership one of ex- 
treme hazard to the special partner'. 

In the opinion of this court, overruling the 
demurrer to the bill, it was shown that a 
general partnership could not be made liable 
upon a contract by an individual partner out 
of the scope of the partnership business. 
The same principle of law that protects gen- 
eral partners from liability in such cases, 
protects the capital of special partners in a 
limited partnership. Troub. lAm, Partn, § 
377. 

It results that the complainant is entitled 
to a decree against the defendants for the 
balance of the account of Tillman, Sillsbee & 
Co. against them over and above the fifty 
dollars actually paid to the firm by one of its 
employees on account of defendants, together 
with interest on such balance from and after 
the date of the last item in the account, viz.: 
June S, 1870, and for costs. 

The balance of the account as al- 
leged in the bill, and admitted by the 
answer, was ?473 23 

Interest from June 8, 1870, to date, 
October 19, 1874, four years, four 
months, eleven days 144 47 

Total $617 72 

Decreed accordingly. 
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TAYLOR V. RASCH et al. 

[3 N. B. R. 399; i 4 Amer. Law T. 201.] 

Distiict Court, E. D. Michigan. Oct. 3, 1871. 

BANKRDPToy — Fkaudulest Prepeuen'ce — Paut- 
XERSHiP Pkopekty . — Paymest OF Individcai- 
Debts — Practic:: in' EqaiTr — Adequate Rem- 
edy at Law. 

1. An agreement to sell an individual certain 
specific articles expressly for his individual use 
and consumption, to be paid for out of the part- 
nership goods of the firm, is void ais to the other 
partners. 

2. Such an arrangement, made without the 
knowledge, assent or approval of his copartners, 
is therefore fraudulent and void as to them. 

3. A demurrer to a bill in equity brought by 
the assignee, on the ground that complainant 
has a complete remedy at law, will be overruled 
where the facts show that questions of fraud, 
trust and partnership are all involved in the 
case at issue. 

[This was a bill in equity by Elisha Tay- 
lor, assignee, against August Rasch and Wil- 
liam Bernait.] 

On demurrer to the bill of complaint. The 
bill sets up that Tillman and Silsbee, as 
the partners composing the firm of Tillman, 
Silsbee & Co., wei'e adjudged bankrupts in 
the district court of the United States for 
the eastern district of Michigan, June thir- 
tieth, eighteen hundred and seventy, and 
the complainant was appointed assignee July 
fifteenth, eighteen hundred and seventy; 
that the said firm, while it existed, was en- 
gaged in btisiness at Detroit, in said district, 
in the manufacture and sale of household 
furniture; that Tillman and Silsbee were 
the general partners in the firm, and that 
John S. Newberry, of Detroit, was a special 
partner therein; that the firm was a limit- 
ed partnership, and was formed under the 
statutes of Michigan, August fifth, eighteen 
hundred and sixty-seven, and was to con- 
tinue until March first, eighteen hundred 
and seventy-three, and was duly published; 
that the defendants were partners, doing 
business at Detroit under the firm name of 
Rasch & Bernart, in the manufacture and 
sale of men's clothing. The bill then char- 
ges, "that on or about the eighteenth day 
of September, eighteen hundred and sixty- 
nine, the said William Tillman individually 
entered into an arrangement with the said 
defendants to the following effect: That he, 
the said Tillman, would purchase clothing 
from them for his own private use and con- 
sumption, and that they, the said defend- 
ants, would and should, in payment there- 
for, purchase and receive furniture from 
the said fiiin of Tillman, Silsbee & Co. to a 
like value and amount."* That in pursuance 
of said an-angement the said Tillman after- 
wards purchased from the defendants, for 
his own private use, clothing to the value 
of four hundred and thirty-eight dollars. 
That the defendants afterwards obtained 

1 [Reprinted from 5 N. B. R. 399, by permis- 
sion.] 
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furniture from the store and stock of Till- 
man, Silsbee & Co. to the amount and value 
in all of five hundred and twenty-three dol- 
lars and twenty-five cents, as follows: April 
twenty-third, eighteen hundred and seventy, 
three hundred and sixty-nine dollars and 
twenty-five cents, and May twenty-first, 
eighteen hundred and seventy, one hundred 
and fifty-four dollars. The hill further al- 
leges, "that of the amount so received by 
the defendants (five hundred and twenty- 
three dollars and twenty-five cents) the sum 
of fifty dollars was paid in clothing sold and 
delivered by Rasch &Bex-nait to an employee 
of the said firm, and duly accounted for by 
him, leaving a balance of four hundred and 
seventy-three dollars and twenty-five cents." 
The bill charges that the said arrangement 
was so made and the furniture was so de- 
livered ■n^ithout the knowledge, consent or 
approval of either Silsbee or Newberry. 
That at the time the furniture was delivered 
the firm of Tillman, Silsbew & Co. was in- 
solvent, and at the time the arrangement 
was made the firm had met with losses, its 
capital was impaired and it was indebted in 
lai'ge amounts. That Tillman had no right 
or authority to withdraw funds or property 
for his own private use, or to appropxiate 
the same to the payment of his private 
debts, but on the contrary had largely over- 
drawn his account and was largely indebted 
to the firm. That the said arrangement and 
delivery of furniture in pureuance of it were 
not within the scope or course of business 
of the firm of Tillman, Silsbee & Co., which 
fact the defendants well knew. The bill 
sets up that the defendants have offered to 
pay to the complainant the balance of fur- 
niture obtained by them over and above the 
clothing and the credit of fifty dollars, but 
that complainant has declined to receive the 
same, and has required defendant to pay the 
full value of the furniture, less the said 
credit of fifty dollars. That the assets of 
the banki-upts are not sufficient to pay the 
firm debts, and the full amount and value 
of the said furniture wiU be needed for 
that purpose. The bill claims that the ar- 
rangement between Tillman and defend- 
ants was wholly unwan-anted and illegal as 
against Silsbee and Kewben-y. and as 
against complainant as assignee. That the 
delivery and receipt of the furniture under 
the arrangement was and is to be deemed a 
fraud upon Silsbee and NewbeiTy, and pass- 
ed no title in the same to the defendants, 
and that the same should be deemed assets 
of the said firm. Prayer, that the arrange- 
ment be set aside; that the defendants be 
decreed to hold the furniture in trust for 
Silsbee and Newberry and complainant, and 
to produce and surrender the same to com- 
plainant, and to pay for the use and en- 
joyment of the same, or that they pay the 
full value thereof, less the said credit of 
fifty dollars, with "interest, and for general 
relief. 



The demurrer is general to the equity of 
the bill. On the argument the following 
gi'ounds of demurrer were insisted on: (1) 
As appears by the bill the aii-angement made 
by Tillman with the defendants was ac- 
cording to the ordinary course of the part- 
nership business. (2) The partner TUlman, 
as the general agent of the firm, had author- 
ity to make the arrangement. (3) If the ar- 
rangement was not valid, complainant has a 
; complete remedy at law, and quity has no 
jurisdiction. 

Mr. Towle, for complainant, 
Mr. Kirchner, for defendants. 

LONGYEAR, District Judge. The first 
ground of demurrer is based upon the well 
settled rule of law that if any one holds an- 
other out to the world as having authority 
to do certain things in his behalf, and such 
other person obtains credit in consequence 
thereof, he will not be permitted to deny that 
such person had the requisite authority; and 
it is predicated on the allegation in the bill 
of credit of fifty dollars given to the defend- 
ants by the bankrupts in consequence of a 
payment made by them in clothing to an 
employee of the firm and duly accounted for 
by him. It is argued, the firm having thus 
recognized the authority of an employee to re- 
ceive pay from the defendants in clothing 
on account, a fortiori, the defendants had a 
right to assume that a similar arrangement 
made by one of the partners would be recog- 
nized, or at least that it is evidence that such 
was the ordinary course of the business of 
the firm. 

This argument is based upon the following 
assumptions: First. That the transaction 
with the employee was before the transaction 
with Tillman. This assumption is not sup- 
ported by the bill, but by necessary inference 
is rebutted. The statement in the bill is, 
that the fifty dollars paid by the defendants 
to the employee was "of the amount so re- 
ceived by the defendants," but none of this 
amount was received by the defendants until 
several months after the original transaction 
between them and Tillman. Second. That 
the credit of fifty dollars was given to defend- 
ants solely on account of the payment made 
by them to the employee. Neither is this 
assumption supported by the bill. The state- 
ment in the bill is that the fifty dollars was 
paid "to an employee of the firm and duly 
accounted for by him." The necessaiy in- 
ference is, that the credit was given because 
the amount paid to the employee was ac- 
counted for by him. It is but another form 
of stating that fifty dollars had been paid to 
the credit of defendants by an employee of 
the firm. The balance of the statement is 
mere matter of detail, entirely unnecessary 
to the understanding of that portion of the 
case made by the bill. In the case of Hazard 
V. Ti-eadwell, 1 Strange, 506, relied on by de- 
fendants' counsel, the servant had been sent 
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by Ms employer witli authority to obtain tlie 
goods on tlie employer's credit It was held 
that on a second application by the same 
servant the party applied to had the right to 
assume that he came with the same author- 
ity, although, in fact, he did not, and the em- 
ployer was held liable for goods delivered to 
the servant on such second application.' That 
is vei-y different from a ease like the present, 
where the transaction in question was long 
anterior to the transaction on account of 
which it is sought to be justified; where, in 
fact, no credit was given, but simply a pay- 
ment made on a prior indebtedness; where 
no previous authority to the employee to re- 
ceive pay for his employer in that manner 
appears, and where the credit given the de- 
fendants for the amount so paid to the em- 
ployee appears to have been given only when 
accotmted for by him. The first ground of 
demurrer is not sustained. 

The second ground of demurrer is, that the 
partner Tillman, as the general agent of the 
firm had authority to make the arrangement 
with the defendants. The commendable en- 
ergy of counsel on both sides, manifested in 
their research for, and citation of, decisions 
relating to this proposition, as well as in their 
able arguments, has been of much aid to the 
court in arriving at a conclusion. It is con- 
ceded that an individual partner cannot bind 
the concern by a note or contract given or 
made for his individual debt, or use and bene- 
fit, without the consent of his copartners, ex- 
press or implied; nor can he, without such 
consent, use partnership funds or property to 
pay a prior individual debt; nor can he, with- 
out such consent, cancel an indebtedness to 
the firm by crediting upon its books an indi- 
vidual indebtedness of himself. But it is 
contended that a sale of goods in the ordinary 
course of the partnership business, under a 
contemporaneous or prior arrangement with 
the purchaser to pay for them in specific arti- 
cles, is within the general powers of each 
individual partner, and that the fact that 
such specific articles were taken and used by 
such individual partner will not affect the 
validity of the sale; that in such case the firm 
must look to such individual partner for re- 
imbursement. This, as an abstract proposi- 
tion, is no doubt correct In such case, the 
purchaser of the partnership goods sells his 
specific articles to the firm, and it is no con- 
cern of his what disposition is afterwards 
made of them. He does the business, it is 
ti'ue, with an individual member of the firm, 
and perhaps delivers the articles to him indi- 
vidually and upon his separate premises. 
But even this does not alter the ease. See 
McKee v. Stroup, Rice, 291. If this were all 
there is of the present case, there would be no 
difficulty in holding the transaction between 
Tillman and the defendants valid. The diffi- 
cvilty in the case lies in the fact that the 
agreement was to sell to the individual part- 
ner Tillman, not to the firm, certain specific 
articles, expressly for his individual use and 
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consumption, to be paid for out of partner- 
ship goods of the firm of Tillman, Silsbee & 
Co. I can see no difference in principle be- 
tween this case and that of an agreement to 
pay an individual prior indebtedness out of 
partnership funds. In the one case the in- 
debtedness exists when the agreement is 
made. In the other the indebtedness is to 
foUow the agreement. It is just as much an 
individual transaction in the one case as in 
the other, and each must be held invalid in 
the same circumstances, equally with the 
other. The bill expressly negatives the knowl- 
edge, assent or approval of the other partners, 
and alleges knowledge in the defendants that 
the ari-angement made by TiUman with them 
was not in accordance witli the usual scope 
or course of dealing of the partnership. The 
current of authority and of decisions in this 
country, almost without exception, unites in 
denouncing such a transaction as fraudulent 
and void, as to the other partners. Mr. Par- 
sons, in his treatise on Partnerships, makes 
use of the following language: "Instances 
of partners using the name or credit of the 
firm for their personal adv&ntage and without 
authority, are constantly occurring; and as 
we have seen, when this is known to persons 
dealing with them, the firm are not held. 
Some difficulty often arises as to the proof 
of such knowledge on the part of the creditor. 
There is a rule, however, which rests on much 
authority, and is in itself reasonable, just and 
convenient, which would settle the most of 
these cases, or at least reduce them to mere 
questions of fact. It is, that whenever a par- 
ty receives from any partner, in payment for 
a debt due from that partner only, whether 
the debt be created at the time" (thus includ- 
ing the very case here under consideration) 
"or before existing, or by way of settlement 
of, or security for, a debt or indebtedness, or 
obligation of the firm in any form" (thus put- 
ting this case and the others all in the same 
category), "the presumption of the law is that 
the partner gives this and the creditor receives 
it in fraud of the partnership, and has conse- 
quently no demand upon them." See, also, 
the numerous authorities cited by the author 
in the note; also Story, Partn. § 132; Homer 
V. Wood, 11 Ciish. 62, 64. It is competent, 
of course, for the defendants to rebut this pre- 
sumption by showing the express or implied 
assent of the other partners to the arrange- 
ment But without such showing the ar- 
rangement clearly cannot be upheld. In each 
of the numerous adjudicated eases cited by 
counsel, with but two exceptions, such as- 
sent, or its absence, constituted the basis of, 
or at least an essential element in the deci- 
sion. The exceptional cases are Strong v. 
Fish, 13 Vt 277, and Eaton v. Whitcomb, 17 
Vt. 641. In these eases the subject of as- 
sent was not discussed or noticed, and the 
arrangement was upheld. The reasoning and 
conclusion, however, are entirely unsatisfacto- 
ry, and I cannot regard them as sound.. In 
the latter case, Chief Justice Williams deliv- 
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ei-ed a dissenting opinion, Tvhieh I regard as 
laying down the law mucli more in accordance 
with the current of decisions. As at present 
appears the arrangement between Tillman 
and the defendants was not within the scope 
and course of the partnership business, which 
was Imown to the defendants, and was made 
without the knowledge, assent or approval 
of his copartners, and the same is therefore 
fi-audulent and void as to them. The second 
ground of demurrer is therefore not sustained. 
The third ground of demurrer is, tliat if the 
arrangement was not valid, complainant has 
a complete remedy at law, and equity has no 
jurisdiction. Cases were cited upon the argu- 
ment in which actions at law had been 
brought and sustained in such cases, but in 
none of tiiem was the question raised. In no 
case, however, where there was a separate 
equity jurisdiction, in which the question was 
i-aised, has the action at law been maintained; 
and in nearly every case in which the ques- 
tion has been so raised, equity jurisdiction has 
been directly asserted or strongly intimated. 
In an action at law the defrauding partner 
must be made a party plaintiff, together with 
his copartners, and the action is denied on 
the familiar rule of law that a party to a 
fraudulent transaction cannot himself seek to 
set it aside. The remedy in such cases is to 
the innocent defrauded partners, which can- 
not be sought at law and can be sought only 
in equity. As we have seen, the arrangement 
between Tillman and the defendants was pre- 
sumptively fraudulent. A fraudulent pur- 
chaser may be held a mere trustee for the 
innocent owners or part owners. 2 Story, 
Eq. Jur. § 265. The case here involves to some 
extent the litigation of partnership relations 
among the partners themselves. We have, 
trerefore. these three groimds of eciuity juris- 
diction, viz. fraud, trust and partnership. 
1 Story, Eq. Jur. § G81; Colly. Partn. § 043; 
Story, Paitn. § 238, and note 4; Jones v. Yates, 
9 Bai-n. & C. 532; Greeley v. Wyeth, 10 N. H. 
15, 19; Pennock v. Yeager, 5 Phila. 171; 
Homer v. Wood, 11 Cush. 62; Estabrook v. 
Messersmith, 18 Wis. 545, 550; Fellows v. 
Wyman, 33 N, H. 351, 358. So much as to 
the rights and remedies of the partners in 
such cases. Here the remedy is sought by 
the assignee in bankruptcy of the firm for the 
benefit of creditors. Partnership creditors 
must be first paid out of the partnership 
property. Such preference, while it creates 
no lien, strictly speaking, on such property, 
may be worked out through the partners. 
In the ordinary creditors' bill the suit for that 
purpose is brought by the creditors them- 
selves. The assignee in bankruptcy repre- 
sents the creditors, and hence the suit is 
brought in his name. In fact, bankruptcy 
proceedings are in the nature of a general 
execution for all the creditors; and an effec- 
tual lien is created thereby for their benefit, 
to be enforced by and through the assignee. 
The creditors may pursue partnership proper- 
ty which has not been legally parted with in- 
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to whosesoever hands It may be. Under the 
present bankrupt Jaw this must be done 
through the assignee. And where, as in this 
case, property has been placed beyond his 
reach by action at law, and the right there- 
to being, as we have seen, a right in equity 
merely, the same must be reached through 
the courts of equity, as is sought to be done 
in this case. "All rights in equity" of the 
bankrupts pass to the assignee by express 
provision of the bankrupt act, section four- 
teen. See 1 Storj', Eq. Jur. § 675; 2 Story, 
Eq. Jur. § 1253; Story, Partn. §§ 97, 326, 360; 
Sands v. Codwise, 4 Johns. 536, 556; Ex 
parte Stokes, 7 Ves. 408; Clements v, Moore. 
6 Wall. [73 U. S.] 299, 312; Halbert v. Grant, 
4 T. B. Mon. 581; Matlack v. James, 2 Beas- 
ley [13 N. J. Eq.] 126; Hoxie v. Carr [Case 
No. 6,802]; Miner v. Pierce, 38 Vt. 610; 
Hawkeye Woolen Mills v. Conklin, 26 Iowa, 
422; Flack v, Charron, 29 Md. 318; Crooker 
v. Crooker, 46 Me. 250, 259; Ferson v. Mon- 
roe, 21 N. H. 462; Benson v. Ela, 35 N. H. 
403, 410; Tenney v. Johnson, 43 N. H. 144, 
147. The third gi-ound of demurrer is there- 
fore not sustained. 

The demurrer is overruled with costs, and 
the defendants have leave to answer within 
thirty days. 

[For hearing on the issues made by the an- 
swer, see Case No. 13,800.] 



TALYOR (READY ROOFING CO. v.). See 
Case No. 11,613. 

TAYLOR (RICE v.). See Case No. 11,755, 

TAYLOR (ROBAOK v.). See Case No. 11,- 
877. 



Case ITo. 13,803. 

TAYLOR et al. v. ROCKEFELLER et al. 

[35 Leg. Int. 284; 18 Am. Law Reg. (N. S.) 
298; 7 Cent. Law J. 349; 7 N. Y. Wkly. Dig. 
3; 6 Reporter, 226; 6 Wkly. Notes Cas. 283; 
25 Pittsb. Leg. J. 182; 24 Int. Rev, Rec. 
245.] 1 

Circuit Court, W. D. Pennsylvania. June 17, 
1878. 

Removal, of Causes — Filing Petitiok axu Bond 

— POWEK TO DeTEUMISE WHETHER A CaUSE 

IS Removable — Citizexship. 

1. In an application for removal of a cause 
from a state to a federal court the petition and 
bond must be filed "before or at the term at 
whicli the caiise could be first tried and before 
the trial thereof." 

2. It is the federal coiirt and not the state 
court that has the power to adjudge whether 
the ease is a proper one for removal under the 
act of congress, 

[Cited in Dennis v, Alachua County, Case No. 
3,791; Cruikshank v. Fourth Nat. Bank, 16 
Fed. 889.] 

3. Under the act of 1875 [18 Stat. 470], al- 
though some of the formal or nominal plaintiffs 
and defendants may be citizens of the same 

1 [Reprinted from 35 Leg. Int. 284, bv permis- 
sion. 7 N. Y. Wkly. Dig. 3, and 6 Reporter, 
226, contain only partial reports.] 
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«tate, still if it is shown that it is a controversy 
wliolly between citizens of different states, and 
can be fully determined as between them, then 
it is a cause that can be removed to the federal 
•court. 

[Followed in Arthur v. New England Mut. 
Life Ins. Co., Case No. 565. Cited in Ches- 
ter T. Weilford, Id. 2,662. Approved in 
Sheldon v. Keokuk N. L. P. Co., 1 Fed. 797. 
Cited in Buckman v. Palisade Land Co., Id. 
369; Ruckman v. Ruckman, Id. 590. Ap- 
proved in Bybee v. Hawkett, 5 Fed. 8.] 
[Cited in brief in Amy v. Manning, 144 Mass. 
153, 10 N. E. 738. Cited in Dunn v. Bur- 
lington, C. R. & N. R. Co., 85 Minn, 83, 27 
N. W. 453. Cited in brief in Sharp v. 
Guteher, 74 Ind. 364.] 

piotion to remand suit to state court 
[The bill in this case Tvas originally filed 
In the commoa pleas of Butler county, to 
March term, 1878, on February 8, 1878. It 
chari?ed that the plaintiffs, together with 
one Vandegrift and one Foreman, sold to 
the defendants an undivided one half inter- 
est in certain oil property, and entered into 
partnei-ship with them for the purchase and 
operation of oil territoiy and the produce 
-and sale of petroleum; that at the time of 
the partnei-ship a -written instrument, an 
exhibit made part of the bill, was entered 
into by certain trustees, parties of the first 
part, the plaintiffs and others of the second, 
:and Rockefeller and Flagler of the third; 
the action of Rockefeller and Flagler being 
afterwards confirmed by the other defend- 
■ants. This agreement provided for the man- 
ner of holding the land, and for dissolution 
of pax-tnership; by it the trustees were cre- 
ated managers at a compensation, the prof- 
its and proceeds of sales to be divided and 
given, one half to Flagler for the parties 
of the second part, one half to Flagler for 
the parties of the third pai-L A motion for 
a receiver was immediately made, and a 
time fixed for hearing the motion. On the 
18th the defendants entered an appearance, 
and on the 21st filed a joint answer imder 
oath. On the 25th the court appointed a 
receiver. On the 5th of March Rockefeller 
and Flagler filed a petition for removal to 
the United States circuit court, setting forth 
that they were citizens of Ohio; that some 
-of their co-defendants were citizens of New 
York and some of Pennsylvania; that the 
plaintiffs were citizens of Pennsylvania and 
New York; that the controversy was whol- 
ly between citizens of different states, and 
could be determined between the plaintiffs 
and the petitioners without the presence of 
the other defendants; that they believed from 
prejudice and local influence they would not 
obtain . justice, etc. The petition was ac- 
companied by the bond required by the act. 
After argument the court denied the prayer 
of the petition. The defence nevertheless 
removed the case.] 2 

George Shiras, Jr., M. TV. Acheson and 
-John M. aiiller, for the motion. 

2 [From 6 Reporter, 226.] 



Rufus P. Ranney, McJunkin & Campbell, 
Robert Woods, D. T. Watson and Hampton 
& Dalzell, conti'a. * 

STRONG, Circuit Justice. Three reasons 
ai-e assigned in support of the motion to re- 
mand this case to the state court. They 
are as follows: First, that the application 
to remove the case into this court was not 
made in time. Secondly, that if the applica- 
tion was in time the record discloses that 
the state court, in the due and orderly ex- 
ercise of its own jurisdiction, has adjudged 
that the record and petition did not exhibit 
a case proper for removal under the acts of 
congress; and has refused to part with its 
jurisdiction. And thirdly, that the record 
clearly shows this court can have no juris- 
diction of the case. 

Of the first reason little need be said. 
The act of congress of March 3, 1875, has 
greatly enlarged the jurisdiction of the cir- 
cuit courts of the United States, and en- 
larged correspondingly the right of removal 
of civil suits from the state courts. The 
second section of the act enacts as follows: 
"That any suit of a civil nature, at law, 
or in equity, now pending or hereafter 
brought in any state court, where the mat- 
ter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars, 
and arising under the constitution or laws 
of the United States, or treaties made, or 
which shall be made under their authority, 
or in which the United States shall be plain- 
tiff or petitioner, or in which there shall be 
a controvei-sy between citizens of different 
states, or a controversy between citizens of 
the same state, claiming lands under grants 
of different states, or a controversy between 
citizens of a state and foreign states, citizens 
or subjects, either party may remove said 
suit into the circuit court of the United 
States for the proper district. And when 
in any suit mentioned in this section there 
shall be a controversy which is wholly be- 
tween citizens of different states, and which 
can be fully determined, as between them, 
then either one or more of the plaintiffs or 
defendants actually interested in such con- 
troversy, may remove said suit into the cir- 
cuit court of the United States for the prop- 
er district" 

The third section prescribes the time when 
such removal may be made, and the manner 
in which it may be effected. It enacts that 
either party, or any one or more of the plain- 
tiffs or defendants entitled to remove the 
suit, may make and file in the suit in the 
state coui-t a petition for the removal before 
or at the term at which the cause could 
be first tried, and before the trial thereof, 
together with a bond with surety, etc. It 
is then made the duty of the state court to 
accept the petition and bond, and proceed 
no further in the suit. The petition and 
bond must be filed "before or at the term at 
which the cause could be first tried, and 
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before the trial thereof." In this case the 
bill was brought to March term, 1878, of the 
state court. It was filed on the 8th of 
Februaiy, 1878; a motion was instantly 
made for a receiver, and the 20th of Feb- 
ruary was assigned for hearing the motion. 
On the 18th of Febniaiy the defendants en- 
tered their appearance, and moved to post- 
pone hearing of the motion for a receiver 
until the 27th. This motion the court de- 
nied, but postponed the hearing one day. 
On the 21st of February the defendants filed 
a joint answer under oath, denying most of 
the material averments of the bill, together 
with affidavits. On February 25tli the 
court appointed a receiver, and on tlie 5th 
of aiarch', 1878, the petition for removal 
of the suit into this court was filed together 
with the required bond. They were filed 
before the first term of the common pleas, 
subsequent to filing the bill, commenced. 
This recital of the facts, as they appear by 
the record, without more, is sufficient to 
show that the application for removal was 
made in due time. 

The second reason advanced for remand- 
ing the case is equally without merit. If a 
proper petition and bond were filed in due 
season, as we have seen they were, and if 
the petition and record exhibited a case 
which the petitioners had a right to remove, 
it was not in the power of the state court to 
deny the right by any judgment it could give. 
The act of congress declares that after the 
petition and bond are filed, the state court 
shall proceed no further in the suit. The 
petition is filed in the suit. It thus is made 
part of the record, and, by the act of filing, 
the suit is withdrawn from the jurisdiction 
of the state court. It may be admitted that 
when the petition, read in connection with 
the other parts of the record, does not show 
a case of which the circuit court has juris- 
diction, the jurisdiction of the state court is 
not ousted. In such a case that court may 
proceed. It may therefore examine the pe- 
tition and record, but its judgment upon the 
question whether a proper case appears for 
removal is not conclusive upon the circuit 
court. It is to be observed that no order of 
the state court for a removal- is necessary; 
certainly none since the act of 1875. Nor is 
any allowance required. The allowance is 
made by the statute. Hence when the peti- 
tion and record exhibit a case for removal, 
coming within the statute, all jurisdiction 
of the state court terminates. It has even 
been said every subsequent exercise of juris- 
diction by that court is "coram non judice," 
null and void. Such was the language of 
the supreme court in Gordon v. Longert, 16 
Pet. [41 U. S.] 97, and the declaration has 
been repeated in other courts. This would 
seem to follow from the fact that subsequent 
action by the state court is expressly pro- 
hibited by the act of congi-ess. But whether 
the declaration was strictly accurate when it 
was made, or not; whether subsequent exer- 



cise of jurisdiction by the state court was 
not void, but merely erroneous, it is unim- 
portant now to consider; for plainly by 
the act of 1875, the power of removal and 
the jurisdiction of the federal court is made 
independent of any action or non-action of 
the state court upon the application. The 
5th section of the act requires the circuit 
court to dismiss a suit which has been re- 
moved, or remand it whenever it shall ap- 
pear to its satisfaction that it does not in- 
volve a dispute or controversy properly with- 
in the jurisdiction of the circuit court. A 
decision of the state court, therefore, that 
the cause sought to be removed is one of 
which the circuit court has jurisdiction, can 
have no effect. It can not force jurisdiction 
upon the circuit court, nor can it deny juris- 
diction to it. And further, the 7th section 
empowers the circuit court, to which any 
cause shall be removable under the act, to 
issue a writ of certiorari to the state court 
commanding said court to make return of 
the record in any such cause, removed as 
aforesaid, or in which any one or more of 
the plaintiffs or defendants have complied 
with the provisions of the act for the re- 
moval of the same, and enforce said writ 
according to law. Surely it would be no 
sufficient return to such a writ that the state 
court had decided the case was not one which 
could be removed, or had decided that the 
circuit court had no jurisdiction. So also it 
may be inferred from another provision of 
the act that no action of the state court can 
prevent or hinder the removal. A severe 
penalty is imposed upon the clerk of the 
state court who shall refuse to any one or 
more of the parties applying to remove a 
cause, a copy of the record therein, after 
tender of the legal fees for such copy. The 
copy must be furnished for filing in the cir- 
cuit court to any party applying for removal, 
without reference to any action the state 
court may have taken. For these reasons 
we think the refusal of the court of common 
pleas to allow the removal of the case into 
this court is immaterial. 

The third reason urged in support of the 
motion to remand is the most important one. 
If it be true indeed that the case is one of 
which this court has no jurisdiction, it is our 
duty to remand it to the court from which 
it has been removed. Whether we have ju- 
risdiction or not depends both upon the citi- 
zenship of the parties and the controversy 
involved. What the citizenship is must be 
determined from the bill filed by the plain- 
tiffs; and to the bill with its exhibit, the an- 
swer and the petition for removal, alone, can 
we look, for the controversy between the 
parties, so far as it bears upon our jurisdic- 
tion. Taylor, one of the plaintiffs, is a citi- 
zen of New York, and his co-plaintiffs citi- 
zens of Pennsylvania. Rockefeller and Flag- 
ler, the petitioners for removal, are two of 
the defendants, and they are both citizens of 
Ohio. The other defendants sued with Eock 
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efeller and Flagler, are citizens either of 
Pennsylvania or of New York, The petition- 
ers are therefore citizens of a difEerent state 
from those of which the plaintiffs are citi- 
zens, though some of the plaintiffs and some 
of the defendants are citizens of the same 
state, viz., Pennsylvania. Such being the 
citizenship, it may be admitted that, as the 
law was before the enactment of the act of 
1875, the petitioners would have had no 
right to remove the ease into the circuit 
court, and that court would have had no ju- 
risdiction, because each of the plaintiffs was 
not capable of suing each of the defendants 
in a federal court. So it was ruled in Straw- 
bridge V. Curtis, 3 Craneh [7 U. S.] 267, when 
the' 12th section of the judiciary act of 1789 
[1 Stat. 79] was under consideration, and 
this has been the constant construction of 
that act. Similar rulings have been made 
with reference to the acts of 1866 [14 Stat. 
306] and 1867 [Id. 558]. Case of Sewing 
Mach. Cos., 18 Wall. [85 U. S.] 553; Knapp 
V. Railroad Co., 20 Wall. [87 U. S.] 122. Such 
was the general rule. It was not, however, 
of universal application. Even in Straw- 
bridge V. Curtis the court declined giving an 
opinion of a case where several parties rep- 
resent several distinct interests, and some 
of the parties are, and others are not com- 
petent to sue, or liable to be sued in the 
courts of the United States. And the rule 
has often been held not to apply to merely 
formal pai'ties. Thus in Wood v. Davis, IS 
How. [59 U. S.] 468, it was said by the su- 
preme court: "It has been repeatedly decid- 
ed by this court, that formal parties, or 
nominal parties, or parties without interest, 
united with the real parties to the litigation, 
cannot oust the federal courts of jurisdiction 
if the citizenship or character of the real 
parties be such as to confer it," The court 
has gone much further. In Shields v. Bar- 
row, 17 How. [58 U. S,] 139, speaking of 
parties to a bill in equity, they were de- 
scribed as, first, formal jparties; second, nec- 
essaiy i)arties; and third, "persons who not 
only have an interest in the controversy, 
but an interest of such a nature that a final 
decree cannot be made without either af- 
fecting that interest, or leaving the contro- 
versy in such a condition that its final deter- 
mination may be wholly inconsistent with 
equity and good conscience." Such are in- 
dispensable parties. And subsequent deci- 
sions held that it is only when an indis- 
pensable party defendant was a citizen of 
the same state with the plaintifC that the 
jurisdiction of the federal courts was de- 
feated. Ober v. Gallagher, 93 U. S. 204. 

But whatever may have been the doctrine 
held prior to the act of congress of 1875, that 
act has introduced great changes of the law. 
The fii-st section extends the jurisdiction of 
the circuit courts nearly, if not quite as far 
as the second section of the third article of 
the constitution authorizes, alike in regard 
to the subject matter of suits, and to the 



citizenship of the parties. It adopts the 
words of the constitution. The second sec- 
tion relates to the removal of suits from state 
courts into United States circuit couits, and 
if follows the language of the first section. 
Hence, any cause which might have been 
commenced in the circuit court, either be- 
cause of its subject matter or the citizenship 
of the parties, may be removed from a state 
eoTU't into the federal one. The question al- 
ways is, whether, on account (of) the citizen- 
ship of the parties or the subject of the con- 
troversy, the federal court has jurisdiction. 

Whether since the act of 1875, the right of 
removal extends to all cases in which some 
of the necessary or indispensable defendants 
are citizens of the same state with the plain- 
tiffs, or some of them, is no doubt a very im- 
portant question not yet decided. It does not, 
if the rule of consti-uction applied to the ju- 
diciary act of 1789, and the acts of 1866 and 
1867, is applicable to the later act. But the 
later act, for the first time, adopts the lan- 
guage of the constitution, and seems to have 
been intended to confer on the circuit coui'ts, 
all the jurisdiction, which, under the con- 
stitution, it was in the power of congress to 
bestow. Certainly the case mentioned would 
be a controversy between citizens of different 
states, and the reasons which induced the 
framers of the constitution to give jurisdic- 
tion to the federal courts of conti'oversies be- 
tween citizens of different states, apply as 
strongly to it as they do to a case in which 
all the defendants are citizens of a state, 
other than that in which the plaintiffs are 
citizens, and if that instrument is to be con- 
strued so as to carry out its intent, it would 
seem the question should be answered in the 
affirmative. However that may be, it is cer- 
tain the act of 1875 confers a right to re- 
move cases which could not have been re- 
moved under any former act. It expressly 
declares that when in any suit mentioned in 
the second section, there shall be a contro- 
versy which is wholly between citizens of 
different states, and which can be fully de- 
termined as between them, then either one 
or more of the plaintiffs or defendants, ac- 
tually interested in such controversy, may 
remove said suit into the circuit court. It is 
not where the controversy, or even the main 
controversy, is between such citizens. The 
meaning of the clause is not obscure. In 
many suits there are numerous subjects of 
controversy, in some of which one or more 
of the defendants is actually interested, and 
other defendants are not The right of re- 
moval is given where any one of those con- 
troversies is wholly between citizens of dif- 
ferent states, and can be fully determined 
as between them, though there may be other 
defendants actually interested in other con- 
troversies embraced in the suit The. clause, 
"a controversy, which can fully be determin- 
ed as between them," read in connection with 
the other words, "actually interested in such 
conti'oversy," implies that there may be other 
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parties to the suit, and even necessary par- 
ties, who are not eutitled to remove it. 
Such other parties must be indispensable to 
a determination of that controversy which is 
wholly between the citizens of different 
states, or their being parties to the action is 
no obstacle to a removal of the case into the 
circuit court. 

If this is a con-ect construction of the act 
of congress, the case in hand is free from 
difficulty. The petition of Kockefeller and 
Flagler for removal, asserts that the contro- 
versy is wholly between them and the plain- 
tiffs, and that as between them it can be 
fully determined. The motion to remand 
traverses no fact set out in the petition. It 
simply presents the question whether the 
facts asserted in the record show that under 
the act of congress the case was improperly 
removed, and that this court has no jurisdic- 
tion of it. The fifth section of the act pro- 
vides that, if at any time it shall appear that 
such suit does not really and substantially 
involve a dispute or controversy properly 
within the jurisdiction of the circuit court, 
that court shall proceed no further there- 
in, but shall remand it to the court from 
which it was removed. Looking then to the 
bill and ansAver, do they involve such a con- 
troversy? We cannot doubt that they do. 

The bill, with its exhibit, made a part of 
the bill, charges that the plaintiffs, together 
with one Vandegrift. and one Foreman, sold 
an undivided half interest in their oil pro- 
ducing properties to the defendants (not nam- 
ing them,) and entered into a partnership 
with the defendants, (not naming them.) hav- 
ing for its object the purchase and operation 
of oil pi-oducing territory, and the produc- 
tion and ^ale of crude petroleum. It further 
charges that, at the time of entering into 
the contract of partnership, a written con- 
tract was executed between certain trustees 
of the first part, the plaintiffs, and Yande- 
grift and Foreman, of the second part, and 
Rockefeller and Flager of the third part, con- 
firmed by the other parties defendant, provid- 
ing for the manner in which the title to the 
lands and property of the partnei-ship should 
be acquired, held and disposed of, and fixing 
a limitation and method of dissolution of the 
partnership. A copy of this agreement is 
annexed to the bill, and made a part of it. 
From the whole tenor of the bill it is evident 
that agreement is what is called the contract 
of paitnership. But on reference to it its 
purpose was not to create or evidence a part- 
nership. It is a mere declaration of trust. 
The parties to it are Taylor and Bushnell, 
two trustees, of the first part, whose duty 
is to hold the lands conveyed to them, and to 
manage them, to operate, control and sell 
them for the sole and exclusive benefit of 
Taylor, Vandegrift, Foreman, Piteaim and 
Suttei-field, of the second part, and Rocke- 
feller and Flagler, of the third part. There 
are no other parties to the agreement. The 
parties mentioned as of the third part are 



petitioners for the removal of the case. They 
are the only defendants named in the eon- 
tract. The other defendants, it is true, ap- 
pear to have joined in one of the convey- 
ances of land conveyed to the trustees, and 
by a separate instrument they expressed as- 
sent to the agreement, and declared that their 
conveyance was made for the purpose set 
forth in it. But they entered into no cove- 
nants, and assumed no obligation to the plain- 
tiffs. Looking more minutely to the contract, 
it appears that Taylor and Bushnell, the trus- 
tees, and parties of the first part, were con- 
stituted managers of the property and the 
interests of the trust, for a compensation to 
be fixed. All tlie other parties were at best 
mere eestuis que trust, and it was stipulated 
that in case profits were divided they, to- 
gether with all proceeds of sale, should be 
divided monthly, or oftener if the executive 
committee should so decide, and paid one- 
half to Taylor for the second party, and the 
other half to Henry M. Flagler for the third 
party. Beyond doubt, therefore. Rockefel- 
ler and Flagler are the main defendants 
in this suit. There are no other indispen- 
sable defendants. If those who have not 
petitioned for a removal of the suit into this 
court have any interest at all in it, it is be- 
cause Rockefeller and Flagler, the petition- 
ers, are their trustees, a matter in which the 
plaintiffs have no interest. Conceding that 
those other defendants are eestuis que trust 
of Rockefeller and Flagler, which does not 
clearly appear, they are not necessary parties 
to the bill. They are represented by their 
trustees. Kerrison v. Stewart, 93 U. S. 159. 
And the fact that they have been made par- 
ties by the plaintiffs is, under the act of 
1875, no obstacle to the removal of the case 
into the federal court. Bllerman v. New Or- 
leans, etc., R. Co. [Case No. 4,382]; Osgood v. 
Railroad Co. [Id. 10,604]; Turner v. Railroad 
Co. [Id. 14,259]; Dill. Rem. Causes, 34, note. 
The case, therefore, plainly involves a con- 
troversy which is wholly between the plain- 
tiffs and Rockefeller and Flagler, and which 
can be fully detennined as between them. 
If there are other controversies, in which the 
other defendants are interested, they are 
merely incidental; they are not the main 
controversy. The real controversy, as ap- 
pears on the face of the bill, independent of 
the answer and the petition for removal, is 
between the plaintiffs and Rockefeller and 
Flaglei*, the second and third parties to the 
trust agi-eement. This is true whether the 
third parties are solely interested in one-half 
of the ti'ust property, or whether they are 
trustees of the other defendants. 

Indeed, according to the literal reading of 
the statute, (a reading quite in harmony with 
the constitution,) the right of removal, and 
the jurisdiction of this court exists, though 
the controversy between the plaintiff and the 
defendants, who are petitioners for the re- 
moval, be not the main controversy in the 
case. It is enough if there be a controversy 
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■wholly between citizens of different states, 
wlaich can be fully determined as between 
tliem, tliougli it may not be fully determined 
as between tlie plaintiffs and the other de- 
fendants. The phrase, "as between them," is 
significant. And there is no necessaiy em- 
barrassment attending such a removal. The 
ejitire suit is removed because of the contro- 
versy it involves between citizens of difEer- 
ent states, and the circuit court, having thus 
obtained jurisdiction, is competent to deter- 
mine all the controversies involved between 
the plaintiffs and the other defendants. The 
other questions are regarded as incidental. 
This is in accordance with the aclmowledged 
practice, and with the adjudications. It has 
even been ruled that supplementary, auxil- 
iary or dependent proceedings, though com- 
menced by original bill, and involving only 
controversies between citizens of the same 
state, will be entertained, in the federal 
courts when necessary to a complete deter- 
mination of all the matters growing out of 
a controversy in those courts between citi- 
zens of different states. Jones v. Andrews, 
10 Wall. [77 TJ. S.] S33, and cases in note. 

But in this case it is unnecessary to invoke 
such decisions. The case, as exhibited by 
the bill of the plaintiffs, is one of property 
equitably held in common, to be managed 
and divided as stipulated in an agreement, 
and the object of the suit is to terminate the 
trust declared, and to have the property sold 
and divided according to the equities of the 
parties interested. The agreement itself pro- 
vides how the division shall be made. Any 
rights to the profits, or proceeds of sale, not 
belonging to the second or third parties, that 
is, not belonging to the plaintiffs, or Rocke- 
feller and Flagler, are only incidental. The 
entire property described in the agreement, 
together with all rights to it, and all duties 
In relation to its management belong to the 
plaintiffs and Rockefeller and Flagler. If 
the other defendants have claims against the 
latter, tliey are outside of the real contro- 
versy, and claims in which the plaintiffs 
have no interest. 

We think, therefore, the case was properly 
removed into this court, and the motion to 
remand it to the state court is denied. 



Case ITo. 13,803. 

TAYLOR V. The ROTAL SAXON. 

[1 Wall. Jr. 3X1.] i 

Circuit Court, B. D. Pennsylvania. July 11, 
1S49. 

Admihaltt — Jdkisdiction — Title to Vessei.— 

Sale uxder Decree— Effect ox Pkiok Likx— 

Lis Pendens — Cosflict of Jurisdiction. 

1. The admiralty jurisdiction of the courts of 
the United States extends to petitory suits as 
well as to those merely possessory; that is to 
say, it may pass upon the disputed title of ships 

1 [Reported by John William Wallace, Esq.] 
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as well as upon the simple right of possession 
to them. 
[Cited in Grigg v. The Clarissa Ann, Case No. 
5,826.] 

2. A sale of a vessel by order of a court of 
Pennsylvania under the foreign attachment law 
of that state, does not divest a lien in the admi- 
ralty for seamen's wages, which may accordingly 
be enforced in the latter court. (The libel in 
the admiralty was here filed prior to the order 
of sale in the state court.) 

[Cited in brief in Taylor v. Carryl, 24 Pa. St. 
261.] 

3. The pendency of a replevin in a state court 
to settle the right of property in a vessel, is a 
bar to a libel in the admiralty to settle the same 
right between the same persons; not technically 
a bar as a plea of lis pendens, but efEectively so, 
to prevent a conflict of jurisdiction, 

[Cited in The Oliver Jordan. Case No. 10,503; 

The Tubal Cain, 9 Fed. 837; The City of 

Lincoln, 25 Fed. 843.] 
[Cited in Fisher v. Whoollery, 25 Pa. St. 199. 

Cited in brief in Howe v. Freeman, 14 Gray, 

568; Leighton v. Harwood, 111 Mass. 09; 

Smith V. Ford, 48 Wis. 155. 2 N. W. 159.] 

"The Royal Saxon," a British barque, av- 
rived at Philadelphia in October, 1847, .and 
on the 17th of November following, Magee 
issued a foreign attachment from the su- 
preme court of Pennsylvania and attached 
her as the property of one Mclntyre, the de- 
fendant in the attachment suit. The sher- 
iff of Philadelphia county executed this writr 
placing his officer on board, who retained 
her in his custody until she was sold as 
hereinafter mentioned- On the loth of Jan- 
uary, 1848, this same Slagee presented his 
petition to the court from which his at- 
tachment had issued, praying a sale of the 
barque as chargeable, and obtained a rule 
for her sale, which, after argument in be- 
half of the captain and owners, was made 
absolute on the 29th. The barque was ac- 
cordingly sold by the sheriff on the 9th of 
February, 1848, when Ward, the real defend- 
ant in this suit, bought her for $2,800, and 
the sheriff delivered her to him.2 On the 
21st January, 1848, Wall et al., mariners, 
libelled the barque in the admiraltj' for 
wages. Process was issued on the same 
day,— that is to say,- eight days before the 
order of sale from the supreme court,— the 
marshal returning specially, "Attached the 
barque Royal Saxon, and found a sheriff's 
officer on board, claiming to have her in 

2 The process of foreign attachment in Penn- 
sylvania, is a writ by which the sheriff attaches 
a non-resident debtor by all and singular his 
goods and chattels * * * in^ whose posses- 
sion soever the same may be * * ** so that 
he appear in the court from which the writ issues. 
"The goods and effects of the defendant in the 
attachment shall after such service be bound in 
the hands of tlie garnishee— (the person in whose 
possession they are) by such writ," and if sus- 
ceptible of it shall be taken into possession by 
the sheriff. After judgment against the defend- 
ant, the plaintiff may have execution "of the 
estate and effects of the said defendant attached 
as aforesaid." If the goods attached are of a 
perishable or chargeable nature, the court will 
order them to be sold. Act June 13, 1836; 
Serg. For. Attachm. 23. 
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eustoay." [Case No. 17,093.] Other libels 
followed in quick succession: among them 
one of the 22d January, by the master, for 
wages: and one on the 23th, by a mariner, 
for wages. To these libels the marshal 
made a like return. On the 25th January, 
1848, the master of the barque presented to 
the district judge in admiralty, a petition, 
reciting the 'foreign attachment of Magee, 
declaring his inability to procure bail to re- 
lieve the barque; that he had not funds to 
pay the wages of the mariners; (the mar- 
iners having remained with the barque in 
expectation of continuing the voyage;) that 
the barque was at a daily expense, and con- 
cluding with a prayer that the court would 
interfere "by ordering a sale of her." To 
this prayer was appended the approval of 
the British consul for this port. An order of 
sale was accordingly issued by the district 
judge, and on the 15th of February, 1848, 
she was sold a second time, by the mar- 
shal, for §1,000, to Mr. Taylor. At this sale. 
Ward publickly notified to all persons his 
titlQ under the sheriff's sale, and that any 
claim derived from the marshal's sale 
would be contested by him. The marshal 
executed a bill of sale and delivered the 
barque to Mr. Taylor, Mr. Taylor being 
thus in possession, under the marshal's sale, 
of the barque which Mr. Ward had bought 
under the sheriff's sale, the latter gentle- 
man, on the 24th February, 1848, issued a 
replevin out of the supreme court of Penn- 
sylvania, and having given the sheriff the 
bond required by law, in double the value 
of the barque, "conditioned to prosecute the 
suit with effect and without delay, and for 
duly returning the barque in case a return 
should be awarded," the sheriff replevied 
the barque from the possession of Mr, Tay- 
lor, delivered it again to Ward and sum- 
moned Mr. Taylor as defendant; who re- 
sponded by causing an appearance to the 
suit to be entered by counsel. While the re- 
plevin suit was thus pending, Mr. Taylor, 
in his turn, now filed this libel in admiralty 
(the present suit) for the re-possession of 
the barque alleging in his libel "that the 
said barque was wrongfully withheld from 
him." 

On this state of facts, which were all dis- 
closed by the pleadings— the pendency of the 
replevin being pleaded in abatement, and 
also generally by way of bar— three ques- 
tions arose: (1) Has the district court, sit- 
ting as a court of admiralty, jurisdiction of 
tins ease, or power to entertain a petitory 
as distinguished from a possessory suit, and 
so determine the question of title to a ship? 
(2) Did Taylor obtain a good title to the 
barque as against the other claimants, 
tlirough the proceedings and sale made to 
him under the authority of the court of ad- 
miralty? (3) If so, can he sustain this suit, 
notwithstanding the pendency of the re- 
plevin suit in the supreme court of Penn- 
sylvania for the same property? 
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The district judge, was of the affirmative 
opinion on all three points. 

Mr. Wahi and G. W. Biddle, for Ward. 

This is a petitory suit as distinguished 
from a possessory one, that is to say, it is 
a suit whose object is to determine the title 
of the ship; not the mere possession of it. 
The English admiralty, at no time since our 
Revolution, would have entertained such a 
suit. Sir W. Scott tells us— The Aurora 
(1800) 3 C. Rob. Adm. 133-136-"that it was 
formerly held, for a very long time, and 
down to no very distant period, to be with- 
in the jurisdiction of this court to examine 
and pronounce for the title of ships on ques- 
tions of ownership. It was not till some 
time after the Restoration," he says, "that 
it was informed by other courts that it be- 
longed exclusively to them. Since that 
time," he adds, "this court has been very 
cautious not to interfere at all in questions 
of this nature." In a prior case (3 0. Rob. 
Adm. 93) he refused to entertain a suit for 
possession; the property being litigated and 
doubtful: and many years afterwards— The 
Warrior (1818) 2 Dod. 288— he speaks of the 
admiralty as being "very abstemious in the 
interposition of its authority on questions of 
title." In a third ease— The Pitt (1824> 1 
Hagg. Adm. 242— still later, he says: "It 
considers itself and is bound to consider 
itself as moving within very narrow limits, 
if it proceeds at all, originally, upon a ques- 
tion of title." In Re Blanshard, 2 Barn. & 
0. 24S, the king's bench refused to grant a 
prohibition to the admiralty "to take a ves- 
sel from a wrong doer and to deliver it to 
the rightful owner;" it being assumed by 
the king's bench that the admiralty would 
not have proceeded, if the defendants had 
"pleaded their title." The case of The Til- 
ton [Case No. 14,054], which will be cited 
on the other side, is in point against us; 
but it is not binding as authority on this 
circuit: and the opinions, as to admiralty 
jurisdiction of the eminent judge (Story) 
who decided De Lovio v. Boit [Id. 3,776], 
have never yet received higher approbation 
than that which he gave to them, at differ- 
ent times, himself. Gierke, whose Praxis 
Supremos Gm-ise Admiralitatis will be also 
cited, though a good author, is a very old 
one; having lived in the time of Elizabeth. 
He is therefore no authority in a case where 
a change is asserted to have been made 
about the time of Gharles II. 

(2) Suppose this court may pass upon the 
title, who has the title? The sale under the 
foreign attachment was a judicial sale; of 
which the effect is "a transfer of all the 
rights of property to the highest bidder, so 
that he cannot be disturbed by lien creditors 
or mortgagees, who have not made resist- 
ance to the decree; nor after sale and con- 
firmation by any claimants of title to any 
part of the estate levied; because the de- 
cree extinguishes (purges) all rights of prop- 
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erty, mortgages, incumbrances and quitrents 
in default of opposition." Corporation v. 
Wallace, 3 Rawle, 109-126; quoting Ferri- 
ere, Diet, de Droit, "Verbo "Saisie Keellee." 
This principle which has been adopted from 
its convenience and justice, by the common 
law, comes to it in truth from that very 
system administered here, that is to say, 
the civil and maritime law. The Madonna 
Del Burso, 4 G. Kob. Adm. 169. The sale 
transferred all liens from the barque to the 
fund produced by the sale of it. This un- 
doubtedly is true in the case of judgments 
on real estate, or of executions on person- 
alty, where the supreme court constantly 
refer it to their auditor to settle the right 
of claimants to the fund. In a leading case 
(Sheppard v. Taylor, 5 Pet. [30 U. S.] 675, 
710) in the supreme court of the United 
States, the practice was applied in admi- 
ralty, and the wages of sailors sustained 
against the proceeds of the ship which had 
been forfeited for the acts of the owner. 
"The lien," says Judge Story, "re-attaches to 
the thing, and to whatever is substituted 
for it" 

It is vain to say that the interest of the 
owners in the barque— which was all that 
the foreign attachment sold— was the barque 
incumbered by legal liens. It is just as 
true that an execution creditor who, last of 
all creditors, levies on personalty, can sell 
nothing but the defendant's interest, that 
is to say, can sell only the property subject 
to the lien of former executions. Yet all 
prior executions are divested. Indeed for- 
eign attachment is a proceeding in rem. 
The debtor is attached by "his goods and 
chattels." The execution is to be out "of 
the estate and effects of the said defendant 
attached as aforesaid." It is the thing 
which is taken possession of- and sold; not 
the defendant's reversionary or resulting in- 
terest in the thing. 

(3) Admit the general jurisdiction of this 
court to pass on questions of title, and that 
Mr. Taylor is the owner. Can this court de- 
cide that he is owner? Decide so now, while 
that very question will be passed upon by the 
supreme court of the state on a writ of re- 
plevin which issued and was completely 
served prior to the time when the libel here 
was filed? Technically speaking, perhaps 
the plea of lis pendens may not apply: for 
that is pleaded only where the suit is brought 
by the same plaintiff against the party filing 
the plea. But the pendency of the suit of 
replevin is pleaded generally in bar; and the 
question is not one of lis pendens technically 
applied, but a question of comity arising un- 
der our complicated system of state and fed- 
eral jurisprudence. Look at the effects in 
this very case. The marshal of this court 
Is expected to deliver to Taylor the barque 
which only an hour, perhaps, before, the 
sheriff of another court had taken from him 
and delivered to Ward. That the supreme 
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court of Pennsylvania is competent to decide 
this question of property must be conceded. 
A replevin is the precise form of action in 
which to raise the question, and Mr, Taylor 
has actually appeared to the summons in 
such a suit. Here then that court had got 
clear and competent possession of the matter 
before this court heard of the difiiculty at all. 
Will this court take the matter out of its 
hands? even if it could do so. But suppose 
that that court or its suitors should inter- 
pose; that Ward again replevies, and that 
Taylor again files a libel. What is to be the 
effect? Either an unending and senseless 
eounter-impeti-ation of writs, or else a con- 
flict between this court and the supreme 
court of the state. To state this case is to 
decide it; and hence it has passed into a 
maxim, that in all cases of concurrent juris- 
diction, the court that first gets possession of 
the subject must determine it eventually. 
Smith V. Mclvor, 9 Wheat. [22 U. S.] 532, 

The Robert Fulton [Case No. 11,890] is in 
point. The syllabus is, "The sheriff having 
attached the vessel under the process of the 
state court, it was held that the marshal 
could have no authority to take it out of his 
possession, but should have so returned to 
prevent a conflict of jurisdiction." Hagan v. 
Lucas, 10 Pet [35 U- S.] 400, applies the 
same principles to final process, so as to pre- 
vent "a most injurious conflict of jurisdic- 
tion." 

F. W. Hubbell and Mr. Hood, for Taj'ior. 

The English admiralty always has main- 
tained (Gierke, Praxis Supremse Curiae Ad- 
miralitatis, §§ 41, 42), and still does maintain 
jurisdiction in petitoiy suits. It is true that 
in eases involving long and intricate inqui- 
ries of fact "Which cannot be well decided 
without the aid of a jury, it has sent the 
questions of fact elsewhere for trial. But in 
simple questions of law, whether involving 
title or possession, it still entertains the ju- 
risdiction. At furthest, it is said to have 
been "very abstemious in the interposition of 
its authority," or "bound to consider itself as 
moving within very naiTOW limits." 

In The Aurora, 3 C. Hob, Adm. 133, and The 
Warrior, 2 Dod.2S8, cited on the other side, Sir 
W. Scott did consider the question of title; 
in the former case deciding on its insuffi- 
ciency: in the other, taking no action upon 
it So he did in The Pitt 1 Hagg. Adm. 240. 
declining to pass on it from the difficulty of 
getting at the truth of the facts. The Lagan, 
3 Hagg. Adm. 418, though called a cause of 
possession, was in truth a question of title: 
the right to possession, indeed, often settles 
title. The Experimento, 2 Dod. 38, 42, was 
clearly one .of title, though disputed between 
British and foreign subjects, and Sir W. 
Scott there denies that the court of admiralty 
cannot look "a little" into title. In Re 
Blanshard, 2 Bam. & G. 244, 249 (reported 
somewhat differently on this point, as Bax- 
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ter V. Blanshard, 3 Dowl. & R. 177-184), the 
court of king's bench refused a prohibition 
to prevent the admiralty taking a vessel 
from a mere wrong doer and delivering it to 
the owner: and argue from the higher pow- 
er of the admiralty "in disputes between 
owners as to the employment of the ship," 
that "as pait owners of a vessel have a dis- 
tinct though undivided interest in the whole 
vessel, they cannot be considered as absolute 
wrong doers by the act of using a vessel of 
which they are the proprietors." With re- 
gard to the power to settle the title generally, 
the chief justice, according to the least fa- 
vourable report (3 Dowl. & R. 177-184), says, 
"I do not say whether they may or maj' not 
try the question of right." The case in the 
admiralty sought to be prohibited was, as 
appeai-s by the report of it (The Partridge, 1 
Hagg. Adm. 81), a dispute between the orig- 
inal owner of a ship and the purchaser upon 
a sale by the master abroad. It did there- 
fore involve title. The grounds of the re- 
fusal of admiralty to act, are stated by Lord 
Stowell in The Pitt, already cited. '"Where 
the possession is gained by force and vio- 
lence, or by a fraud manifest upon the very 
face of the transaction; or where the party in 
possession is avowedly entitled only as a mi- 
nor owner in opposition to the majority of in- 
terests, there the court feels no hesitation, 
but where a course of transactions involving 
fraud is objected, it declines entering into 
the question, and leaves it to be determined 
by the inquiry of courts which have ampler 
means of arriving at the real truth, and the 
real justice of the ease; for there may be 
some incidental matters— such as repairs and 
other expenses, requiring the application of 
equitable principles which this court may 
not feel itself competent to administer. I 
may, therefore, lay it down as a rule for the 
conduct of this court, that it is only in sim- 
ple cases, in cases which speak for them- 
selves, that it can act with elfect; but in 
those which, being complex, require a long 
and minute investigation, it cannot proceed 
with safety." 

The question here is one of mere law; 
whether a sale under the process of admi- 
ralty, of a vessel previously sold because of 
her chargeable nature, while in the hands of 
the sheriff under an attachment for debt 
gives the preferable title? It is a question 
perfectly within the faculties of this court. 
It has none of the difhculties which made 
Sir W. Scott "hold his hand and desist from 
ulterior measures" in The Pitt, where there 
was "a series of transactions charged on the 
one side to be fraudulent, and on the other, 
deemed not to have the slightest mixture of 
fraud in them:" and where "many docu- 
ments" were not "forthcoming, which upon 
such a question ought to be produced," But 
whatever may be the law in England, the 
matter must be considered as settled by the 
investigation and judgment in The Tilton 



[supra], where the exact point was decided 
by Judge Story. This case, if not binding as 
a technical "authority," will yet receive the 
highest respect. 

What then, next, has Mr. Ward got under 
his attachment? Kothing more than an ex- 
ecution in it could give him, i. e. the "estate 
and effects" of the defendant subject to all 
its infirmities. The defendant had neither 
"estate nor effects" here, but such as were 
bound by the lien for wages. The sale has 
not divested them any more — much less in- 
deed—than it would divest an admitted 
mortgage on the barque. Reed v. Fawkes, 
9 Port. (Ala.) G23, syllabus, is in point. It 
decides that "a li. fa. levied on a vessel will 
not divest a previous lien acquired by the 
libellant in admiralty." 

Indeed, the attachment from the admiralty 
having been served before the order of sale by 
the supreme court was made, the possession 
of the ship was in the admiralty, to which the 
foreign attachment creditors should have 
transferred their claim: and the possession of 
the sheriff as against the admiralty ceased 
or was suspended, and with it the jurisdiction 
of the supreme com't to order a sale as charge- 
able- Both officei-s could not hold, and the 
title of the admiralty was paramount. The 
order of sale, therefore, by the supreme 
court was invalid, and the sale so likewise. 

The remarks on the other side about execu- 
tions and reference to an auditor don't apply. 
Walters v. Pratt, 2 Rawle, 265-2GS. When 
was a lien for mariner's wages ever enforced 
by a common law court, or any where but 
through the organs of the admiralty? The 
idea of sailors being bound by a state court 
auditor's notice of distribution and so "for 
ever debarred," is a novelty. Neither is the 
foreign attachment a proceeding in rem in 
the sense of the civil or admiralty law, or in 
any sense other than a fl. fa. is so. It is a 
mere mode of compelling the appearance of a 
non resident debtor, by attaching his property 
and rights of property. 

The third point, the lis pendens, is disposed 
of by Judge Stoiy (Certain Logs of Mahogany 
[Case No. 2,.').59]) in a case very similar to 
this; the libel having been brought to enforce 
the lien for freight imder a charter party. 
The parties to the replevin, he says, are not 
the same. The suits are not of the same na- 
ture, the replevin being founded on tort; the 
libel on contract. Then the replevin acts in 
pei-sonam as to the judgment: the libel ex- 
clusively in rem. "The admiralty," he adds, 
"does not attempt to enter into any conflict 
with the state court as to the just operation of 
its own process, but it merely asserts a para- 
mount right against aU persons whatever, 
whether claiming above or under that pro- 
cess." Then, again, the plea of lis pendens 
applies only where the plaintiff in both suits 
is the same, and both are commenced by him- 
self. The ground of the plea is given by 
Bae. Abr. tit. "Abatement," M, as being be- 
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cause "the law abhors multiplicity of actions." 
It is the duplex vexatio. 

As to comity, the case of Certain Logs of 
Mahogany [supra] is conclusive. The mar- 
shal there took the mahogany logs out of the 
. hands of the sheriff: and a process of coiir- 
tesy is desti'oyed hy a single infraction. 

GRIER, Circuit Justice. '*It is certainly 
ti'ue," says JLord Stowell, in 2 Dod. 289, in 
speaking of the high court of admiralty of 
England, "that this court did foimerly enter- 
tain questions of title to a gi-eater extent than 
it has lately been in the habit of doing. In 
former times, indeed, it decided without re- 
serve upon all questions of disputed title, 
which the parties thought proper to bring be- 
fore it for adjudication. After the Restora- 
tion, however, it was informed by other 
courts, that such matters were not properly 
cognizable here, and since that time it has 
been very abstemious in the intei-position of 
its authority,*' As few cases could arise (un- 
less between part owners,) in which the ques- 
tion of possession when entertained would not 
necessarily introduce as an incident, the 
question' of title, the courts of admiralty in 
England have been for a time almost wholly 
deprived, by the unreasonable jealousy of the 
common law courts, of a jm'isdiction which 
they were peculiarly suited to exercise, and 
which has been at last restored to them bj'' 
statute.3 Recent cases in the supreme court 
of the United States,— Waring v. Clarke, 5 
How. [4(5 U. S.] 441; New Jersey Steam Nav. 
Go. V. Merchants' Bank, 6 How. [47 U. S.] 
344,— although not directly in point on the 
present question, show that the courts of ad- 
miralty* of the United States, have not con- 
sidered their jurisdiction restrained to the 
narrow, and sometimes absurd limits lately 
imposed by the courts of common law in Eng- 
land. Altliough I am not disposed to go the 
length of De Lovio v. Boit [supra], I feel no 
difficulty in giving my assent to The Tilton 
[supi-a], which is to the point on the question 
now under consideration. 

2. That the title acquired by Mr. Taylor to 
the_ barque Royal Saxon, was good against all 
the world, will hardly admit of an argument. 

The attachment issued out of the supreme 
court of Pennsylvania, reached only the title 
of the defendants in the action. The sale by 
the order of the court, gave no higher title 
than if sold on an execution of the same 
court The purchaser took the title of the 
defendants whatever it was, subject to the 
liens or rights attached to the vessel. 

The lien for mariners' wages attaches to the 
vessel, in whosesoever hands it may come, 
with notice of the claim. It is said to be 
"nailed to the last plank," If she has been 
wrongfully seized by belligerents, and restitu- 
tion of the value is afterwards made, the 

3 St. 3 & 4 Yict. c. 65, § 4, expressly authoriz- 
ing the admiralty "to decide all questions as to 
the title to, or ownership of any ship or vessel, 
arising in any cause of possession or otherwise.!' 
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mariners' lien will cleave to the proceeds. 
Brown v. Lull [Case No. 2,018]. The pro- 
ceedings in the state court were not in rem. 
The rights of the mariner against the vessel 
can only be prosecuted in a court of admii-al- 
ty which proceeds in rem, and has exclusive 
jurisdiction of the subject matter. The ves- 
sel is not attached as the debtor, but the prop- 
erty or right of the defendant in the suit ife 
distrained to compel his appearance. The 
purchaser in the state court might have in- 
tervened in the district court, and released 
the vessel by entering stipulation with siifli- 
eient sureties to satisfy the liens. He bought 
with full notice; fdr the proceedings in the 
district com-t were pending at the time of his 
purchase. If he has suffered a sale in the 
admuralty for liens which adhered to the ves- 
sel when he bought her, his title is divested 
as completely as if he had bought lands on 
execution which were afterwards sold on a 
mortgage which was the oldest lien upon the 
property. 

The case of Certain Logs of Mahogany [su- 
pra] is directly in point as to this question. 
There, it was decided that the pendency of a 
replevin, in which the title and possession of 
the property was litigated, was no bar to the 
prosecution in admiralty of a claim which 
was a lien on the thing, and sought a remedy 
against it, irrespective of possession, owner- 
ship or title. To this extent we concur fully 
with the learned judge who decided that case, 
but it has been cited to support doctrines in 
which we do not concur, and which wei'e not 
intended to be advanced by the court in that 
case, and which we shall notice more fully 
hereafter. 

For these reasons, I feel no doubt of the 
coxTeetness of the decision of these two 
questions by the learned judge of the dis- 
trict court 

On the third point stated, I am sorry after 
much reflection and examination, to be com- 
pelled to differ from that court. 

The plea of lis pendens, in courts of com- 
mon law, will be allowed to abate the wnt 
only where the first suit is brought by the 
same plaintiff against the same defendant 
for the same cause of action. It is founded 
on the principle that the law abhors a mul- 
tiplicity of actions, and that to allow a man 
to be twice arrested or twice attached by 
his goods for the same thing would be 
oppressive. It is plain that the plea in this 
case could not be sustained on these tech- 
nical grounds, as plaintiff or libellant in this 
suit was defendant in the replevin suit in- 
stituted by the claimants iu the supreme 
court of Pennsylvania. 

But I apprehend, the question before us 
depends on broader and different principles, 
and such as will support this plea either in 
•abatement or in bar. 

It will not be denied that the coui^ts of 
Pennsylvania have full power and jurisdic- 
tion to seize a ship lying in the port of Phil- 
adelphia with a writ of replevin, and to de- 
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cide the question of possession and property 
between the parties claimant And although 
it has been denied, and probably will be 
hereafter, that the district court as a court 
of admiralty, has the same jurisdiction, to 
decide the question of title, we will assume 
that Question as settled, at least for the 
purposes of the present case. 

We have then, two equal and independent 
tribunals with concurrent .iurisdietion of the 
parties, and the subject mattei* in contest 

The state court has first taken cognizance 
of th6 question of possession and property 
between these parties. And if it were an 
action of trespass whei'e the same question 
might be collaterally decided in a suit by A. 
against B. in one court, that might arise In 
a suit by B. against A. in the other, it may 
be admitted that the pendency of such a 
suit in one court, would be no bar to a pro- 
ceeding in the other, mei-ely because the 
same question was involved and might be 
decided. 

But we have something more. The state 
court has taken possession by her officer of 
the thing, or subject matter in controversy, 
and disposed of it aecordiug to law. It is 
true the court have not decided the ques- 
tion of property between the parties; that 
is still pending; but until that question is 
decided the possession of the matter in dis- 
pute is disposed of according to the law 
of the land. 

Originally the action of replevin was a 
remedy for an illegal" distress; and when the 
property distrained was delivered to the 
plaintiff on a writ of replevin, it became as 
much under his control, and as liable to be 
taken in execution for his debts, as his oth- 
er property. The bond is substituted in 
court in place of the thing distrained, and 
the lien of the distress is gone. Woglam v. 
Cowperthwaite, 2 Dall. [2 U. S.] 08. In 
Pennsylvania a writ of replevin lies in all 
cases where one man claims personal prop- 
erty in possession of another. But the same 
consequences must result when the distress 
or taking is only fictitious, and the title and 
light of possession are the real matters in 
dispute. By virtue of the writ of replevin, 
the sheriff seizes the property; it is taken 
into the custody of the law. But as it wouia 
be injurious to both parties that the prop- 
erty should be so retained, the sheriff is 
ordered by the writ to deliver it into the 
custody and possession of the plaintiff, on 
his giving sufficient pledges. If the defend- 
ant or party in possession claims title, the 
sheriff does not hold an inquisition to try 
the question nor does any wtit de proprietate 
probanda issue; but the defendant is al- 
lowed to retain the possession by giving 
what is called "a claim property bond." 
T^Tien this is done, the suit proceeds as a 
common action of trespass de bonis asporta- 
tis. The plaintiff recovers in damages the 
value of the property, and the only advan- 
tage which he gains by his action of replev- 



in, is the security which he has obtained for 
the damages he may recover. The delivery 
to the defendant is final; no retorno habendo 
ever issues for delivery of the specific thing 
to the plaintiff, or withernam to compiil it. 
In fact, whatever the defendant's title may 
previously have been, it becomes indefeasi- 
ble by his "claim property bond," which is 
substituted for the property, and has tlio ef- 
fect, like a recovery of damages in trespass, 
to confer a good title on the trespasser. If 
the sheriff were to deliver possession to the 
plaintiff according to the letter of the writ, 
without any judgment of the court on the 
question of title, or any inauisition by the 
sheriff, or writ de proprietate probanda, with- 
out regard to the defendant's claim of title, 
it is plain that veiy great abuses might be 
committed. 

But practice has shown that these abuses 
are sufficiently restrained by giving the per- 
son who has the actual possession, which is 
prima facie evidence of title, the fii-st right 
or refusal, of talcing the property into his 
possession during the contest about its title, 
and in fact of perfecting his title as against 
the plaintiff in the writ, by substitution of 
his bond. 

But if the person in possession and claim- 
ing title, does not desire to retain it on these 
conditions, the sheriff in obedience to the 
command of his writ, delivers the thing 
seized to the plaintiff, taking sureties or 
pledges for the ultimate sufficiency of which 
the officer and his sureties are liable. 

The plaintiff having thus obtained the pos- 
session by process of law, has the legal pos- 
session. The title of his antagonist is trans- 
ferred to him in consideration of his bond, 
liable only to recaption if found in his pos- 
session by a writ of retorno habendo. In 
practice, this writ is seldom or never re- 
sorted to, unless to have the formal return 
of '"elongatur." 

If the plaintiff has sold and delivered the 
]>roperty to another, the sheriff cannot seize 
it on a writ of de retorno habendo: but if 
not found in possession of the plaintiff, he 
must necessarily return his writ "elonga- 
tur." 

If ever a ease should arise, in which the 
restoration of the identical property for 
some peculiar reason, should be preferred to 
a recovery of its value, a writ of withernam 
would lie to compel the plaintiff to restore 
it, and if he had sold it, to purchase it again. 
But whether the replevin be to restore a real 
or fictitious distress, the title and possession 
of the plaintiff to the things are considered 
as good and defeasible only in case of re- 
covery by defendant, and a reseizure on writ 
of retorno habendo. 

The plaintiff's replevin bond has been suo- 
stituted in the court by consent of the de- 
fendant, and by process of the law, for the 
property in dispute: if the plaintiff prose- 
cute the suit with effect, or if the defend- 
ant recover his damages, the title of plain- 
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tiff is absolute and indefeasible, and his pos- 
session continues to be legal till taken from 
liim by process of the same court which gave 
it to him. 
J But on this subject we are not without 
eases directly in point, which confirm the 
views here talcen. In the ease of Morris v. 
De Witt, 5 Wend. 71, it has been decided 
that a writ of replevin by defendant to ob- 
tain a re-deliverance of the property talcen 
from him by virtue of a writ of replevin issued 
against him, is irregular and will be quash- 
ed. The court say: "The law has provided 
guards against abuses in practice under the 
writ of replevin. It would be a very useless 
proceeding, if the defendant in replevin has 
a right to turn round and bring his action 
of replevin, and thus regain possession of 
the property which has been legally talien 
from him. If such a proceeding were per- 
mitted, there would be no end to suits, and 
the benefits of this action would never be 
realized. The title to the property in ques- 
tion must be tried upon issue regularly join- 
ed, and until such trial, the party from 
whom the property has been talien by due 
process of law, must remain out of posses- 
sion, unless it is restored to him on his claim 
of property." 

Lowry V. Hall, 2 Watts & S. 129, also as- 
serts and confirms the views which we have 
talien. A raft of lumber had there been de- 
livered to Lowry on a writ of replevin, in 
which Hall and others were defendants, in 
the state of New York. When the raft was 
brought into Pennsylvania, Hall took out a 
replevin here, Lowry pleaded the delivery to 
him on a replevin in New York, as conclu- 
sive evidence of his title, and a bar to a sec- 
ond replevin between the same parties in 
this state. The court below decided that 
an adjudication of the question of property 
in New York would have been conclusive, 
but the mere pendency of an earlier replevin 
there was not. The supreme court revers- 
ed the judgment, on the ground that what- 
ever may have been the previous rights of 
the parties, after the delivery in replevin to 
one of the parties, he had not only the right 
of possession but of property also, till ac- 
tual re-deliverance by process from the same 
court. "After the execution of the first re- 
plevin, then" asks Cliief Justice Gibson "who 
had a right to the possession of this lumber 
by the law of New York? Unquestionably 
not he from whose possession it had been 
taken by the authority of that law and com- 
mitted to the custody of an antagonist claim- 
ant, to abide the event of th»» suit." Again, 
he remarks, "it is unnecessary to contend 
that his title becomes absolute in form by 
the eloignment, for it is enough that the 
ownership is taken to be in him, till his title 
is disproved by the trial of the issue. But 
the property has been delivered to him as his 
own. on the basis, real or supposed, of hav- 
ing been wrongfully taken from him, and as 
possession is prima facie evidence of title. 



delivery to him, after a claim of property 
which admits the taking, is so too; at least 
it settles the right to treat it as his own, till 
it be adjudged to belong to another. 

It is clear, therefore, that the supreme 
court of Pennsylvania would not have en- 
tertained a second replevin, if Mr. Taylor 
had brought his suit in that court; not only 
because it would be oppressive to compel 
the opposite claimants a second time (and if 
a second, then any other number of times,) 
to give sureties for prosecuting their claim 
to the barque, but because, by operation of 
law, the proceedings in the first replevin, 
have vested the right of possession in the 
party to whom it was delivered in the first 
writ. The pendency of the first replevin, 
would therefore be a valid plea, not only in 
abatement but in bar. And if the second 
replevin had been issued in the district court 
of the city and county of Philadelphia, 
which has concurrent jurisdiction with the 
supreme court, it is plain that they must 
sustain the plea, not only on the well estab- 
lished principle "that in cases of concurrent 
jurisdiction, the court which first has pos- 
session of the subject must determine it con- 
clusively" (Smith V. Mclvor, 9 Wheat [22 U. 
S.] 532), but because the pendency of the 
first writ shows conclusively that the party 
in possession has a legal possession, which 
the plaintiff in the second replevin is estop- 
ped to deny; the disposition of the property 
by the .law during the pendency of the liti- 
gation, being as conclusive on the parties as 
the final decision of the court on the ques- 
tion of title. These points being (as we 
think) conclusively established, it remams 
only to inquire whether a court of admiral- 
ty, a court of concurrent jurisdiction receiv- 
ing her authority from the United States, is 
bound by the same rules of comity and of 
law, or may disregard the disposition made 
of the property now in dispute by the law 
and courts of Pennsylvania, and anticipate 
the decision of a controversy already sub- 
mitted by the parties to the state tribunal. 

The court of king's bench in England, 
treating the court of admiralty as an infe- 
rior tribunal, have refused to sustain a plea 
in abatement, that the plahitiff had libelled 
the defendant in admiralty, for the same 
cause of action. Bac. Abr. tit. "Abatement," 
M. But while the supreme court (the king's 
bench) of Pennsylvania, could not treat the 
court of admiralty deriving her power from 
the United States, as an inferior court, so 
neither can the latter disregard the penden- 
cy of process in the state courts, where they 
have concurrent jurisdiction. The principle 
that the first tribunal which has possession 
of the subject matter should be left to deter- 
mine it conclusively, is not founded on mere 
comity, but on necessity and to avoid the 
unpleasant collision of jurisdictions which 
would otherwise ensue. AVhere, as in the 
present case, the courts, derive their power 
from different sovereigns, there is the great- 
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er reason and necessitj^ wby "uberrima eom- 
itas" (if I may be allowed the phrase,) should 
" be observed to avoid a conflict. It would 
exhibit a humiliating spectacle, to have a 
ship delivered by the state officer to Ward 
yesterday, restored to Taylor by the court of 
admiralty to-day— to be re-taken by process 
from the state court to-morrow, aud so on 
alternately. 

The fact that the title of one party was 
acquired under the judgment and process of 
the court of admiralty, and that of the other 
under the state court, furnishes no reason 
why either couxi; should consider itself 
bound to warrant or sustain the title ema- 
nating from it It is to be presumed that 
justice will be administered aecordinjr to 
law, in either court, and Mr. Taylor's title, 
and the well known principles of maritime 
law on which it is founded, will be sustained 
in the state court, as well as here. 

But it is denied that this is a cas?e of con- 
current jurisdiction, because of the different 
form and course of proceeding in a court of 
admiralty. This proceeding it is said is in 
rem, tbat all the world is a party, while the 
action of replevin is a mere personal action 
of trespass; that in the one case, the thing 
passes into possession of the court, in the 
other, the delivery is made by the officer 
without any order or judgment of the court. 

These distinctions, though ingenious, do 
not constitute a difference or furnish an ar- 
gument to justify the court of admiralty in 
disregarding the disposition made of this 
property by the law of Pennsylvania, wneth- 
er it be temporary or final. By that law 
Ward has a good title to the possession of 
this property as against Taylor, till the court 
by whose process it was delivered to him, 
shall award a return of it. 

And why is not the process of replevin as 
much a proceeding in rem as the petitory or 
possessory action in the admiralty? The 
forms of process and course of proceeding 
will differ of course, one being modeled on 
the common law and the other on the civil 
law. The caption of the suit in one case is 
against the thing, with a citation to the par- 
ties claiming and in possession, whoever 
they may be found to be. In the other, the 
claimants are first ascertained and made the 
parties at once. In either case, the officer 
of the court takes the subject matter in con- 
test, into his possession. In admiralty, the 
court order it to be delivered to one of the 
parties during the contest, on his stipulat- 
ing with sureties; in the state court, the of- 
ficer delivers it to one of the parties accord- 
ing to fixed rules of law. In either case, the 
thing itself is disposed of by the legal pro- 
cess of the court, and the question of title 
is afterwards contested. In admiralty, 
where cases are more speedily decided, the 
propertj' is often detained till a decision of 
the question of title, and is then delivered 
to the successful party. 

It is true, that the court of admiralty, from 



the peculiarity of her process and modes of 
proceeding, is more competent to render 
speedy and exact justice to the parties, than 
the courts of common law, (more especially 
in disputes betwerai part owners,) but it can- 
not, on that assump * .n, disregard their acts 
and process, or anticipate their decisions. 
The proceeding in the one court, is in fact 
just as much in rem as in the other. The 
barque has been seized by the officer in each 
court, and has been delivered to one of the 
claimants, during the pendency of the liti- 
gation. And neither court has a right to 
disregard the process or judgment of the 
other. 

The delivery by the sheriff in one case, is 
as conclusive between the parties, as the in- 
terlocutory order or judgment of the admiral- 
ty in the other. 

The case of Certain Logs of Mahogany, al- 
ready noticed, has been relied on as author- 
ity for supporting the judgment of the dis- 
trict court on this point, and if this were a 
proceeding against the vessel to enforce a 
bottomry bond or mariner's wages, which 
follow the vessel, whether the party in pos- 
session has taken it by writ of replevin or 
in any other way, that case would be an au- 
thority to which we would willingly assent. 
But the point now before us did not arise in 
that ease, nor can we receive the arginnents 
used by the learned judge, which were con- 
clusive in the case before him, as having any 
bearing whatever on the point now under 
consideration. 

Judgment with costs accordingly. 

[See Taylor v. Caryl, 20 How. (Gl U. S.) 583; 
Id., 24 Pa. St 261.] 
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Case No. 13,804. 

TAYLOR V. SOHOLFIELD. 

[2 Cranch, C. 0. 315.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

Notes — EsDOKSEMEST afteu Dishonor — Paroi* 
Agreement. 

If a promissory note be indorsed in blank after 
it has been dishonored, with a parol agreement 
between the indorser and the indorsee that the 
indorser should not be liable except in the case 
of the maker's insolvency, it is competent for the 
defendant to prove such agreement by parol evi- 
dence. 

Assumpsit [by Elijah Taylor] against [An- 
drew Scholfield] the indoraer of Peter San- 
ders' note, indorsed by the defendant in 
blank after it had been protested. 

Mr. Taylor, for the defendant, offered parol 
evidence to show that at the time of indorse- 
ment it was agreed that the defendant 
should not be liable unless the maker 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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should prove to be insolvent. Between im- 
mediate parties the defendant may give evi- 
dence to contradict the words, "for value 
received;" 3, foi*tiori to explain an equivocal 
indorsement. 

Mr. Hewitt, conti-a.. The plaintiff may 
now fill up the blank indorsement by an 
absolute assignment, and the court will con- 
sider it as done; then this parol evidence is 
to contradict the written contract, 

THE COURT (THRUSTON, Circuit Judge, 
absent) admitted the parol evidence. For if 
the plaintiff had filled the indorsement made 
after the dishonor of the note, by an abso- 
lute assignment, the defendant would have 
been permitted to show that such an abso- 
lute assignment was contrary to the agree- 
ment of the pax:ties; and that it was agreed 
to be an assignment without recourse. 
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Case 1^0. 13,805. 

TAYLOR v. SHERBURNE. 

[1 Hayw. & H. 106.] i 

Circuit Court, District of Columbia. August 22, 
1842. 

AUMISISTKATOlt — AnDlTIOXAIi BOSD. 

After an administrator has been appointed, 
and the court subsequently is informed that a 
large sum of money is likely to come into his 
possession, it will order the administrator's re- 
moval, unless he gives further bonds, the amount 
of the bonds to be discreiionary and decided by 
the orphans' court. 

At law. Appeal from the orphans' court. 

Coxe & Carlisle, for petitioner. 
P. S. Key, for defendant 

The petitioner, Jannette Taylor, prays the 
court to revoke the letters of administra- 
tion granted to John H. Sherburne in the 
estate of John Paul Jones. The petitioner 
states that, b.v the will of John Paul Jones, 
it appears that the said Jones left the whole 
of his estate, real as well as personal, to 
his two sisters, to be divided into as many 
portions as his two sisters and their chil- 
dren would make up individuals at the time 
.of his death, the mothers being guardians 
of their respective children during their mi- 
nority, but as soon as any of his nieces or 
nephews had reached the age of twenty-one 
they were to enjoy their respective shares. 
The petitioner is one of the original beirs 
of said Jones, and also the representative 
and sole suivivor of the family of one. of the 
sisters, Mrs. Jannette Taylor, the other sis- 
ter, Mary Ann, married Mark Lowden; that 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 



said administrator never received any power 
oi attorney or any authority from any of 
'the said petitionei-'s family; that he took 
out letters of administration without the 
knowledge of George L, Lowden, one of 
Mai-y Ann's children; that said Lowden had 
given a power of attorney to another to act 
for him; that the only power of attorney 
he has is from one John Lowden, dated 
1S20, aiid that said power of attorney is 
null and void, the said John Lowden hav- 
ing died nearly two years ago; that the 
heirs have a claim against the United States 
for at least twenty or thirty thousand dol- 
lars. 

-Tohn H. Sherburne appeared and answered 
the above petition, and said he was duly ap- 
pointed attorney in fact of seven-tenths of 
the heirs of said John Paul Jones, not in- 
cludhig the petitioner, in the year 1826; that 
he took upon himself the trust confii-med 
upon him in good faith, and it was neces- 
sary to possess legal powers for that pur- 
pose. That the claim against the United 
States is a balance left over after paying 
to the officers and crews of the Jones squad- 
ron certain prize money collected by the 
said Jones in 1787, the said balance being 
deposited in the treasury by the disbursing 
agent for the benefit and use of the said 
officers and crews; and that the heirs of 
Jones have no interest in said claim, 

THE COURT ordered the administrator to 
give additional security in the penalty of 
$30,000. 

On the appearance of Sherburne, agreeable 
to the order of THE COURT, the following 
order was passed: 

TVhereas, on the pi-oduction of a general 
power of attorney from John Lowden, rep- 
resenting seven-tenths of the heirs of John 
Paul Jones, and at the same time several 
letters from George L. Lowden, dated late 
in 1838, recognizing Mr. John H. Sherburne 
as his agent, urging him to bring the busi- 
ness to a close as soon as possible, the court 
did (supposing the said letters and power 
of attorney were both from the same per- 
son) order that letters of administration be 
granted to said Sherburne, and on his rep- 
resentation that no money was to be re- 
ceived the court ordered that letters be grant- 
ed as prayed for, provided he gave a bond 
in the penalty of $500. Jannette Taylor 
subsequently entered a caveat setting forth 
that Sherburne had no claim to the admin- 
istration, and that at least twenty or thirty 
thousand dollars would be received, and 
Sherburne now admits that there will be 
$12,000 or $15,000 received from a Danish 
claim, and therefore prayed a revocation of 
said letters. 

THE COURT then ordered said Sherburne 
by a certain day, viz., on the 2d of July, 
1839, to give a new bond. Having failed 
to do so, it was further ordered that the 
letters of administration to the said Sher- 
burne be revoked. 
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An appeal was granted to the circuit court. 

Tlie papers in tlie ease were submitted 
without argument August 17, 1S42, 

The circuit court affirmed the order of the 
orphans' court. 

NOTE. The claim against Denmark was for 
the value of the prizes, three English ships of 
war sent into Bergen, Norway, where they were 
forcibly taken possession of by the Danish gov- 
ernment, and given up to England, on the 
ground that Denmark did not recognize the in- 
dependence of the "United States. In negotia- 
tions with Denmark the latter offered to pay ten 
thousand dollars to liquidate the claim. Dr. 
Franklin declined the offer on the ground that 
the value of the prizes should form the just 
measure of compensation. 



Case No. 13,806. 

TAYLOR V. SMITH et al. 

[3 Oraneh, C. C. 241.] i 

Circuit Court, District of Columbia. Dec. 1827. 

Shipping — Master — Copartner — Action against 
Copartners. 

One partner in a steamboat company, who act- 
ed as master and engineer, cannot maintain an 
action at law against his copartners, for compen- 
sation as engineer. 

Indebitatus assumpsit, for compensation 
as engineer of the steamboat Surprize, the 
plaintiff [Robert Taylor] having been employ- 
ed and paid as master. 

It appeared in evidence, that he himself 
was one of the owners of the boat, and a 
member of the company; so that he was de- 
fendant as well as plaintiff. 

Jlr. Jones, for the defendants, contended 
that it was a partnership, and that the plain- 
tiff could not sue his copartners at law- 
Mr. J. Dunlop, contra, contended that part- 
owners are not copartners, and cited the 
case of Jlagnider v. Bowie [Case No. 8,964], 
in this court, at May term, 1825, which was 
an action at law, by an owner of one fourth 
of the ship Alleghany, for his share of the 
freight, against the ship's husbands, who had 
received the whole, and who were also part- 
owners, in which the court said that the in- 
terests of part-owners were separate and not 
joint, and that one might maintain an ac- 
tion, for his share of the freight, against 
others who had received the whole. 

THE COURT, however, in the present 
case, inclined to think that the plaintifE 
must be considered as a partner; and that 
as his claim was for services on board the 
boat, he, being himself a copartner, would 
have to bear his proportion of the value of 
those services, and the defendants had a 
right to have the whole partnership concerns 
settled, and the plaintiff's share ascertained 
before they could be compelled to pay him 
any thing. 
The plaintiff became nonsuit, with leave to 

1 [Reported by Hon. "William Crauch, Chief 
Judge.] 



move to reinstate the cause. A motion was 
made accordingly, which was overruled, 
June 5th, 1838. 
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TAYLOR et al. v. TWENTY-FIVE THOU- 
SAND DOLLAR'^S. 

[Bee, 175.] i 

District Court, D. South Carolina. Nov., 1801. 

Salvage — Compensation — How Determined. 

Salvage must be proportioned to the risque 
run, the service rendered, and the amount of 
property saved. And encouragement must be 
given to assist in eases of this sort. 

[Cited in Baker v. The Slobodna, 35 Fed. 541.] 

In admu"alty. 

BEE, District Judge. It appears in this 
cause that the schooner Friendship, from Nas- 
sau, boimd to this port, was wrecked on the 
7th instant, upon the Rattlesnake shoal, off 
Dewees' Island, two miles distant from any 
shore. The vessel beat a great way over the 
breakers, and the sea ran very high. They 
got the boat over the side, with a view to pro- 
cure assistance from shore; but she broke 
away with one man in her, and could not re- 
turn. One attempt to save themselves on a 
raft failed; they had determined to make a 
second, considering it as the last resource- 
Two pilot boats appeared off, but found it im- 
possible to give them assistance. From five 
o'clock "in the morning, when the vessel 
struck, to four in the afternoon, the crew 
were in great danger, and much alarmed for 
their final safety. At that hour, they were 
overjoyed at the sight of a canoe and four 
hands, with which Taylor and Deliessline had 
come to their assistance. As soon as they got 
on board, the captain said he had money, 
and was very desirous to save it. It was im- 
mediately put into the boat, and carried on 
shore, with the passengers and crew, except 
the captain, and one of two others. The sal- 
vors went off a second time, with two boats, 
one of which could not venture to go along- 
side. The other effected it, at great risque; but 
saved nothing from the vessel, except some 
trunks and baggage. It appeared that the 
seaman, who had drifted away in the schoon- 
er's boat, returned on the morning of the 9th, 
not having been able sooner to procure as- 
sistance. At this time it was high water, and 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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the sea rough; the vessel had bilged, and the 
waves were breaking over her. It was fully 
proved that these unfortunate persons were 
treated by Mr. Deliessline and Capt. Taylor 
with the greatest kindness. It appeared that 
Mr. Deliessline has a large family, and is in 
narrow circumstances; and that the loss of 
him and of his negroes in this attempt would 
have been attended with very serious conse- 
quences. The counsel for the actors insisted 
that under the circumstances of this case, the 
risque of the salvors, and the danger of the 
persons and property thus meritoriously sav- 
ed would justify, and even called for a pro- 
portion not less than one third for salvage. 
On the other side, the services were readily 
admitted, but it was contended that the dan- 
ger to the salvors had been too strongly set 
forth. 

In determining cases of salvage, I have uni- 
formly proceeded on the following considera- 
tions: (1) The service rendered. (^) The 
risque of the party rendering this service. 
(3) The value of the property saved by their 
means. In the present case the service was 
great The parties saveS. were in imminent 
danger, and had little chance of being other- 
wise relieved. Two pilot boats saw their dis- 
tress, but would not venture to. come near 
them; and the persons on Long Island, to 
which the schooner's boat had drifted, 
thought the danger so great, that they would 
not risque themselves, their negroes, or their 
boats. One raft had failed; their remaining 
hope, from a second, was very precarious; 
and all the people saved are ready to acknowl- 
edge that they must have perished without 
the assistance given by the actors. 

As to the second point, it appears that the 
sea ran high, and that the persons in the boat 
did not board the schooner without danger. 
It was not indeed, so imminent, as one of the 
counsel endeavoured to make it appear. I 
shall not, however, detract from the merit of 
the parties. Their motives were generous 
and disinterested, and their assistance no less 
prompt than voluntary. Many others, in 
their situation, would have remained snugly 
on shore. It is true, that they consulted their 
feelings, and did not calculate their interests. 
This is their highest praise; and though it 
has been said, that their reward is laid up in 
heaven, I see no* reason why they should not 
receive such as may be decreed to them on 
earth. Dcliessline's risque was unquestiona- 
bly great; for, if he had perished with his 
boat and negroes, his numerous family would 
have been exposed to severe distress. 

As to the third point: the property saved 
consisted of no less a sum than 25,000 dollars. 
If these had not been received into the boat 
at the time they were, it is doubtful whether 
they could have been saved at all. MoUoy 
(L. 2. c. 5. s. 4.) quotes the Rhodian law as 
fixing a fifth, or tenth, in cases like this, ac- 
cording to the case, or difficulty of effieeting 
the salvage. He adds: "Rich goods, as gold 
and silver, pay -less than goods of greater 



bulk, because they are in less danger." The 
observations on the Laws of Oleron, quoted 
in page 125 of a treatise on the Dominion of 
the Sea, say that, according to those laws, 
divers and salvors should take one half, a 
third, or a tenth of the things saved, according 
to the depth of water, out of which they wei-e 
recovered. In 1 Rob. Adm. 313, Sir William 
Scott, in a case of salvage by a boat going to 
the relief of a distressed vessel, expresses his 
opinion, as to the rate of reward, in terms to 
which I entirely accede. See the case. 

Upon a full review of the circumstances be- 
fore me, and upon mature consideration of 
their applicability to the principles I have laid 
down, and dfter inquiry as to what would 
have been the amount of premium upon the 
insurance of this property, I decree, that one 
fifth thereof be paid to these salvors; not only 
for compensation of their risque, their serv- 
ices, and their humanity, but also as an in- 
ducement to others to "go and do likewise." 
Let the costs of this suit be paid by the claim- 
ants out of the residue, after deducting this 
proportion for salvage. 
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Case No. 13,808. 

TAYIjOR v. WOOD. 

[12 Blatchf. 110; 1 Ban. & A. 270; 8 0. G. 90.] i 

Circuit Court S. D. New York. May 30, 187-1. 

Patents — Equivalents — Astioipation — Aban- 
doned ExPEKiM EST— Robbing Machine. 

1. The apparatus described in letters patent 
granted to Allen L. Wood, December 7, 1869, 
for an "improved apparatus for treating diseases 
by mechanical movement" is an infringement of 
the first second and fifth claims of letters pat- 
ent No. 75,218, granted to George H. Taylor, 
March 3, 1868, for an "apparatus for exercise," 
and of the first and fourth claims of letters 
patent No, 77,933, granted to said Taylor, May 
12, 1868, for an "oscillating rubbing machine for 
medical uses," and of the first claim of letters 
patent No. 75,217, granted to said Taylor, March 
3, 1868, for an "apparatus for exercise," 

2. Although, in patent No. 75,218, the handle 
and the foot holder are described as having oscil- 
lating or vibrating motions communicated to ■ 
them, while the handle and foot holder of Wood, 
have a rotary motion, yet the latter motion, al- 
though circular, is not a continuous motion in 
one direction, but is an oscillating or vibrating 
motion to and fro, in view of the action on the 
limb. 

3. Although, in patent No. 77,933, the rubber 
is described as having india rubber on its exter- 
nal surface, and the rubber of Wood has a sur- 
face of cloth or leather, and is stuffed with some 
material, and is very slightiy elastic, and is cor- 
rugated, yet the inferior adhesion of the cloth 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 1 Ban. & A. 270, and 
here republished by permission.] 
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or leather to the skin, in rubbing, requires -the 
corrugations, and there is more or less adhesion 
in each of the surfaces. The change does not 
avoid the infriugemeut. 

4. The inventions claimed in patent No. 75,- 
-18, are not anticipated by a prior machine the 
motion of which was so slow as not to produce 
a rapid vibratory or oscillating motion, in the 
sense of such patent. 

5. As only one of such prior machines was 
built, and that more than 35 years before, and 
the recollection of the mechanism which consti- 
tuted it had passed away from the mind of the 
witness who deposed to its existence, if he ever 
knew what it was, and it could not, from such 
recollection, be reconstructed, and there was no 
other record of it. and it was only an abandoned 
<'xpenment, it did not anticipate such patent 

6. The burden of proof is on the defendant to 
show a prior invention, and, if the evidence is 
too vague and unsatisfactory to establish af- 
hrmatively. as against the patent, that the pat- 
entee was later in time of invention, the patent 
must stand. 

[This was a bill in equity by George H. 
Taylor against Allen L. Wood, for the in- 
fringement of certain letters patent.] • 

Frederic H. Betts, for plaintiff. 
Charles N. Judson. for defendant. 

BLATCHFORD, District Judge. This suit 
is brought on three several letters patent, 
granted to the plaintiff, namely, No. 75,218, 
granted March 3, 1868, for an "apparatus for 
exercise," No. 77,933, gi-anted May 12, 1868, 
for an "oscillating rubbing machine for med- 
ical uses," and No. 75,217, granted March 3, 
1868, for an "apparatus for exercise." 

The specification of No. 75,218 states, that 
the plaintiff has invented an "oscillating yi- 
brating machine for medical purposes." It 
refers to three figures of drawings— Fig. 1, 
a front view; Fig. 2, a top view; and Fig. 
3, an end view. 

It says: "This invention relates to the ap- 
plication of oscillatory or vibrating motion 
to various parts of the human body, under 
the direction of a competent physician, to 
aid in the recovery of health, by inducing 
the following effects— to increase the pro- 
duction of beat in such parts as are subject- 
ed to the action; to cause blood to flow in 
larger amount into such parts; to attract 
blood from other portions, where it may be 
retained in too large measure; to excite 
capillary activity; to ' counteract the tend- 
ency to local congestion; to restore nei-vous 
action and power; to perfect and equalize 
the nutritive operation of the body;, and to 
render healthful the tissues of the body. 
My invention consists of, first, a handle, of 
convenient shape and size to be grasped by 
the hand, to Avhieh an oscillating or vibrating 
motion is communicated by any suitable 
mechanism; second, a shoe or foot holder, 
of convenient size and shape, and adjusted 
in a suitable position to receive and retain 
the foot of the person to be operated upon, 
the said foot-holder having an oscillating or 
vibrating motion communicated to it by 
proper mechanism; * * * fifth, the com- 
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binatlon and arrangement of the several 
parts or devices forming the macliine. here- 
iuafter fully described, for producing the ef- 
fects stated." The handle B is hung on a 
shaft, and vibrates or rocks with it, and to 
such shaft is hung a crank, to which is con- 
nected, by a rod, a shorter crank, on the 
driving shaft, F. When the shaft F revolves, 
the shorter crank revolves with it, and gives 
a reciprocating or rocking motion to the 
shaft on which the handle B is hung, and to 
such handle. The foot-holder, B', is bung 
on another shaft, which is, in like manner, 
driven h^ two cranks and a rod, which ob- 
tain their motion from the driving shaft, F. 
The working parts are bung or attached to a 
frame. There is a pulley, H, on the driving 
shaft, F, and a driving pulley, G. The ma- 
chine may be driven by the hand, through 
a crank, or by the foot, through a treadle, 
or by power. The extent of the vibrating 
motion given to the band or foot may be in- 
creased or diminished by shortening or 
lengtliening the cranks by which the handle 
or foot-holder is driven; and, by i-unning the 
machine faster or slower, the rapidity of the 
vibrations may be increased or diminished, 
to suit different cases. The fii-st, second 
and fifth claims of this patent are those 
which are claimed to be infringed, and are 
as follows: "(1) The handle, B, driven by 
any suitable mechanism, by -which a vibra- 
tory or oscillating motion is imparted to it, 
substantially as and for the purpose set 
forth; (2) the shoe or foot-holder, B', driven 
by any suitable mechanism, by which a 
vibratory or oscillating motion is imparted 
to it, substantially as and for the pui-pose 
set forth; * * * (5) the combination, 
with the handle B and foot bolder, B', and 
their immediate connections, of the driving 
shaft, F, pulleys, G and H, and a suitable 
means for applying power, as described, the 
whole constituting a machine constructed 
and operating substantially as, and to the 
effect, set forth." 

The specification of No. 77,033 says: "The 
object of my invention is to produce effects 
on different parts of the human body similar 
to those produced by a rubbing -with the 
hands, and to produce these effects in an in- 
creased degree, but without the fatigue to 
the operator occasioned by that operation. 
For this purpose, my invention consists, first, 
in a new and improved i-ubber, hereinafter 
fully described, which, when operated by 
any suitable mechanism, rubs the surface 
to which it is applied in such a manner as 
to produce effects similar to those produced 
by the human hand; * * * fourth, in the 
combination, with the said rubber, and the 
mechanical devices for imparting motion 
thereto, of a suitable couch, bed, or table, 
on which the person to be operated upon 
may sit or recline, the said couch, bed, or 
table having a suitable opening in it, through 
which the said rubber may be made to pro- 
trude, in order that it may be brought in 
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contact witli, and caused to operate on, that 
portion of the body of the patient which 
rests on or across said opening. * * * A 
is the rubber. It consists of a core of wood, 
or other similar material, of the form of the 
middle frustum of a prolate spheroid, some- 
what resembling a very long cask or barrel. 
On this core, a triangular band of India rub- 
ber is wound spirally from end to end, cover- 
ing its entire surface, except the ends, and 
securely fastened to the said core. A strip 
or band of India rubber, of a square section, 
may be used, by previously cutting out of 
the wooden core a triangular spiral groove, 
to receive one-half of it. India rubber bands 
of other shapes may also be used in a similar 
manner, or the India rubber surface, con- 
taining the requisite corrugations or project- 
ing points, cones or ridges, to make it ad- 
here to the surface to be operated upon, 
may be prepared in a sheet of proper size, 
and fastened on the core, or a hollow cylinder 
of India rubber, having the requisite outer 
surface, may be stretched over or secured 
to the core, or upon the rod or pivot on which 
the rubber turns. In this last case, no core 
would be used, but circular end plates, of 
metal or other stout material, ought to be 
put on at the ends of the rubl;er, to keep it 
in place." The rubber is hung in the fork 
of a rod, by means of a shaft, so as to turn 
freely. Such rod is hung on a pivot in a 
cross piece, at any convenient height, being 
capable of being raised or lowered by means 
of a series of holes, in any one of which 
such pivot may be placed. By shortening 
the upper end of such rod, the lateral motion 
of the rubber is shortened, and the convexity 
of its motion is increased. The middle part 
of such cross piece is made double, and 
such rod passes down between the two parts, 
such pivot passing through both, so as to 
have a firm and even bearing. The lower 
end of such rod is connected to a double 
crank, by means of an arm, and thus has a 
reciprocating or vibrating motion imparted 
to it by a shaft on which such double crank 
is hung. Such shaft is turned by a crank, 
and i? hung in bearings in two hangers se- 
cured* to the frame of the machine. 

The lower part of the machine consists of 
a strong, rectangular frame of wood, O, with 
legs similar to a common lounge frame. To 
this frame, at one end, is secured, by hinges, 
a bed or couch, having a hole or opening, R, 
through it, to permit the rubber, A, to work 
against that portion of the body of the pa- 
tient which is placed over the opening. 
There is an arrangement for fixing and hold- 
ing the couch at any desired elevation or in- 
clination. In using the machine, the patient 
sits or reclines on the couch, and brings a 
portion of the body directly over, and par- 
tially resting on. the rubber, A. The at- 
tendant turns the crank, or connects the 
power by which the shaft is revolved, and 
sets the rubber. A, in motion. The claims 
which are alleged to be infringed are the 
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first and fourth. They are as follows: "(1) 
The rubber. A, composed of India rubber, 
and having its outer surface coated or cover- 
ed Tvlth India rubber, the said outer surface 
being furnished with projecting ribs, points 
or corrugations, and the said rubber, A, being 
constructed substantially as and for the pur- 
pose specified; * * * (4) the combination 
with the iiibber, A, driven by suitable mech- 
anism, substantially as set forth, of the 
couch, S, properly connected to the frame, O, 
and having an opening, R, through it, for the 
said rubber, A, to work through, substan- 
tially as and for the purpose set forth." 

The specification of No. 75,217 says, that 
the invention is a "medical kneading and 
vibrating machine, the purpose of which is 
to apply kneading and vibrating motions to 
the body or any of its parts, under the direc- 
tion of a competent physician, to aid In se- 
curing the following therapeutic effects- 
reinforcing the circulation of the blood In 
weak parts and obstructed capillaries, re- 
moving congestion, promoting intestinal and 
digestive absorption, increasing the attrac- 
tion of the products of waste for oxygen, 
and their consequent removal from the body, 
solidifying the tissues, equalizing and invig- 
orating the nutritive operations of the body." 
The aiTangement described, so far as it is 
involved in this suit, is to construct a couch 
so arranged as to be capable of elevation and 
depression, so as thereby to adjust the posi- 
tion of the body lying thereon to the desired 
action and effect of the machine. The top of 
the couch has an opening of size and shape 
suitable to admit one or more headed rods, 
F, which, in size, shape and position, are 
adapted to impinge against that portion of 
the body resting on the couch immediately 
over the before described opening. 

The lower ends of the headed rods are at- 

[Drawinj? of patent No. 75,217, granted Slardi 
3, 1868, to G. H. Taylor; published from the 
records of the TJnitPtl States patent office.] 




tached to a lever at equal distances from its 
fulcrum, which distances may be varied to 
produce more or less motion, as may be de- 
sired. The fulcrum of the lever is on a ver- 
tical bar, which turns freely on pivots or 
centres at each end, and the lever is driven 
by a crank on a shaft, which gives to its 
ends a circular motion. The upper ends of 
the headed rods pass through rings, which 
guide tliem, and, in. conjunction with the 
lever, give to the upper ends of said rods a 
compound motion, which is, at the same 
time, lateral, vertical and circular. The dis- 
tance of the rings from the axis of the 
swinging or pivoted bar is fixed and kept 
equal by a parallelogram of levers, to the out- 
er corners of which, respectively, the rings are 
attached.^ The lower corner of the parallel- 
ogram of levers is attached to the vertical 
bar before mentioned by a pivot or pin, on 
which the two levers composing the lower 
corner freely swing, while the upper corner 
is held in position, and adjusted to any de- 
sired height, by a bolt and nut. The shaft 
may be driven by any suitable means, as by 
a crank, by a belt acting on a pulley, or by 
a suitable treadle. By a modification, the 
lever to which the lower ends of the headed 
rods are attached is hung on a rock-shaft^ 
which is driven by a crank or arm, and tiie 
upper ends of the rods pass through holes in 
the frame of the couch; and the motion 
thereby imparted to the upper ends of the 
headed rods is thus confined to one vertical 
plane, being a circular reciprocating motion. 
Such lever may be driven, if,desired, by the 
hand or foot, applied to an extension of one 
of its arms. For the purpose of producing 
a kneading motion, the machine is driven at 
such a speed as will produce from 50 or less 
to 200 or 300 upward motions per minute, 
Avhile, for producing a vibrating motion, con- 
sisting of, or caused by, a rapid succession 
of slight shocks or blows, the form of the 
machine which produces a circular recipro- 
cating motion is used, and it is driven at a' 
speed of from about 200 to 1,200 or more up- 
ward motions per minute. The effects of 
these two degrees of motion are different, 
becoming more similar as they approach the' 
common speed of about 200 per minute. The 
slow or kneading motion is, in its effects, 
laxative, soothing and calculated to increase 
muscular action and development, while the 
rapid or vibrating motion stimulates absorp- 
tion of the fluids, equalizes their distribution 
throughout the body, and promotes the ex- 
cretion of all those products which, in health, 
are thrown off from the system. When it is 
desired to give to the machine the rapid mo- 
tion above stated, it is most convenient to 
drive it by steam or other power, or, if driv- 
en by hand, additional gearing facilities ob- 
taining the desired speed. Only the first 
claim of this patent is alleged to be infrin- 
ged. It is in these words: "(1) The headed 
rods F, driven by any suitable mechanism 
for producing a reciprocating or circular mo- 
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tion of the beaded ends of said rods, substan- 
tially as and fox* the purpose set forth." 

The apparatus employed by the defendant, 
and alleged to infringe the claims above re- 
ferred to, is substantially such an one as is 
described in a i^ateut granted to him Decem- 
ber 7, 18G9, for an "improved appai-atus for 
treating diseases by mechanical movement." 
The specification of this patent says: "The 
object of my invention is to devise a ma- 
chine in which mechanical action is adapted 
to produce motion of various liinds, in a 
manner applicable to the treatment of vari- 
ous diseases with salutary effect; and it con- 
sists essentially in the employment of cer- 
tain mechanism, whereby circular or rotary 
motion, properly converted and applied, is 
made to perform the several operations of 
rubbing, kneading and giving vibratory and 
other action to the muscles and various 
parts of -he system." The defendant's ma- 
chine has a vibratory bar, lying horizontally, 
which has a rotary motion at the end actu- 
ated, and the opposite extremity of it is con- 
nected with a vertical vibratory support, and 
it produces the operations of kneading and 
vibrating, through the medium of fixed or 
removable attachments. It is capable of im- 
parting vertical, horizontal or circular vibra- 
tions. Tables or platforms are placed on 
either side of such bar, on which the patient 
is supported, with the part to be operated 
upon lying upon and across the bar, the up- 
per surface of which is provided with a fric- 
tion or rubbing device, or with cushions 
adapted to the j)articular mode of operation 
required. In the application of kneading, 
an attachment which has undulations on its 
upper surface is applied to the top of the 
vibrating bar, and the opposite end of the 
bar is so connected, by a bolt, with a disk 
which rotates freely, that a circular vibiu- 
tion of such attachment is produced, and, as 
the patient lies on the tables in such position 
that the part to be opei-ated upon is in con- 
tact with such attachment, the operation of 
kneading is closely simulated, the effect be- 
ing heightened by the undulations on the 
surface of the attachment. The motion thus 
obtained is an elliptical vibration and not a 
regular vibration on the same plane. Special 
arrangements convert the motion of the vi- 
brating bar from a circular vibration to one 
which is vertical or to one which is horizon- 
tal. The latter consists of rapid vibrations 
on a horizontal plane, and is adapted to fric- 
tion or simple rubbing, and the attachment 
then emploj'ed consists of a series of trans- 
veise ribs alternated with gi'ooves or spaces 
between. Provision is made for increasing 
or diminishing the i-apidity of the vibrations. 
The specification states, that "the attach- 
ments for friction, kneading, &c., are prefer- 
ably covered on the surface with leather, and 
may be stuffeo with any suitable material, 
possessing but a slight amount, if any, of 
elasticity." To give motion to the feet of 
the ijatient, a disk is employed, to the face 



of which is atiixed, by means of a bolt or 
I)ivot at the centre or its length, a bar, hav- 
ing at each side of said pivot, which forms 
its axis, a foot niece. To these foot-pieces 
the feet of tLo patient are secured. The ro- 
tation of the disk imparts like motion to the 
axis, which carries the centre of the bar 
around in a true circle, while the extremities 
on which the feet rest are free to follow the 
uniform I'otanon, or to oscillate. For motion 
to the hands and arms, a bar is affixed in 
the same manner to another disk. This bar 
is grasped by the hands of the patient on 
either side oi its axis, the motion being the 
same as that of the feet. The axes of these 
bars and of the vibi-ating bar may be adjust- 
ed at a greater or a less distance from tlie 
centre of the disk, to Increase or diminish 
the motion. 

"Oscillate" is defined, "to vibrate as a pen- 
dulum; to move backward and forward; to 
swing." "Oscillatory" is defined, "moving 
alternately one way and another, as a pendu- 
lum; swinging; vibrating.' "Vibrate" is 
defined, "to move or play to and fro, as a 
pendulum; to oscillate; to swing." "Vi- 
bratox'y" is defined, "vibrating; moving up 
and down, or to and fro; oscillating." It is 
contended, by the defendant, that his ap- 
paratus does not infringe patent No. 75,21S, 
for the reason that the plaintiff's handle and 
foot-holder are X'equired to have a vibratory 
or oscillating motion, as contradistinguished 
from a I'Otary motion, while the defendant's 
handle and foot-holder have a rotary mo- 
tion. In seeking to maintain this distinc- 
tion, it is urged, that the defendant's han- 
dle and foot-holder, because they move each 
in a circle, have a continuous motion in one 
direction. This Is a fallacy. The matter 
must be looked at in view of the action on 
the arms and legs of the patient. In each 
machine, the hand or the foot is moved from 
a given position with relation to the parts 
of the body .with which, through the joints, 
it is connected, and returns again to that 
position, to start anew. The motion to and 
fro is equally oscillating or vibrating, in 
view of the action on the limb, whether such 
motion takes place in both directions In the 
same line, or whether an ellipse or a circle 
be described in passing away and returning. 
The muscles and joints may be brought Into 
different play by the difference of motion, 
but that is aside from the mechanical opera- 
tion of giving play to the muscles and joints 
and particles of the legs and arms by the 
movement to and fro, in passing rapidly 
from a given position and returning to the 
same position. In the sense of the plain- 
tiff's patent and invention, the defendant's 
handle and foot-holder have a vibratory mo- 
tion to and fro, although the return is made 
in a different path from thd outward path. 
But, in each machine, there is the same 
point of depailure; an extreme point is 
reached by an outward movement; there is 
a return, by an inward movement, to the 
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point of departure; between every two ar- 
rivals at the point of departure, tbe path of 
the outward movement is gone over once 
and but once, and tbe path of the inward 
movement is gone over once and but once; 
and there is no departure from the pre- 
scribed path. There is, therefore, mechan- 
ical uniformity and precision; the move- 
ments are two in number, outward to an 
extreme point and inward from it, and are 
alternating, vibrating and oscillating, al- 
though the plaintiff uses one and the same 
path for each movement, and the defendant 
uses two different paths, one for each move- 
ment. 

It is contended, for the defendant, that he 
does not infringe patent No. 77.933. He 
uses a rubber with a surface of cloth or 
leather, stuffed with some material, and 
vei*y slightly elastic, and corrugated. It pro- 
jects, and is applied, through an open- 
ing between two couches, the patient re- 
clining on the two couches and across the 
opening, and it is driven by suitable mech- 
anism. All these features are those of the 
])alent. But. it is contended that the plain- 
tiff's rubber is required to be made of india 
rubber on its external surface. It is said, 
that the jndia rubber surface is adhesive, 
and the leather or cloth surface is not, and 
that the corrugated india rubber surface 
yields horizontally in rubbing, while there is 
no such horizontal yielding in the corrugated 
leather or cloth surface. But, there is more 
or less adhesion in either surface. Where 
the adhesion is less, so that the rubber pass- 
es more readily over the surface that is be- 
ing rubbed, the greater must be the corru- 
gations, to produce a given effect. The ob- 
ject stated in the patent is to produce, by 
rubbing, effects on the body similar to those 
produced by a rubbing with the human 
hand. The hand, when applied to rub, con- 
trolled by the will, is adhesive and needs 
not to be corrugated, because its contact and 
pressure, as it rubs, can be always main- 
tained, to make the rubbing continuous and 
effective. Where a very adhesive substance, 
like india rubber, is used as the surface to 
rub with, impelled by machinery, the cori*u- 
gations necessary to maintain continuous 
contact in nibbing are less than when a less 
adhesive surface is used; and, when a less 
adhesive surface is used, the corrugations 
must be greater, in order to compensate for 
the want of surface adhesiveness, by caus- 
ing the surface of flesh to enter between the 
walls of the corrugations, and thus be rub- 
bed in the movement of the rubber. The 
patent states that the object of the corruga- 
tions or ridges is to make the surface of the 
rubber adhere to the surface to be operated 
upon. 

The invention set forth in the patent 
granted to Charles F. Taylor, December 8, 
1S63 for ..n "improvement in machines for 
exercising the human body," is adduced as 



anticipating what is claimed in patent Xo- 
77,933. But, it is sufficient to say, that the 
Charles F. Taylor implements are not corru- 
gated, and do not work from below through 
an opening in a couch or between couches, 
as the patient reclines thereon and over such 
opening. The patient lies on a lounge, and 
two pads are applied to opposite sides of 
the person, which pads are hinged to arms- 
capable of being adjusted higher or lower, 
or more or less obliquely, or in a vertical 
position. The pads have a reciprocating or 
vibratory movement imparted to them by 
machinery, and act upon the parts of the 
body to which they are applied. The pads 
are not rep^-esented as being at any time out 
of contact with the body of the patient, and 
the operation is strictly one of rubbing. 

The defendant uses substantially the head- 
ed rod of patent No. 75,217, driven by suit- 
able mechanism for producing a circular mo- 
tion of +he headed end of the rod. The 
heads of the plaintiff's rods are described 
as being, m size, shape and position, adapt- 
ed to impinge against the portion of the 
body presented to it. In the kneading mo- 
tion, the rod ia driven more slowly, and its 
upper end has a compound motion, which is 
described as being latei'al, vertical and cir- 
cular at the same time, and which produces, 
through the motion of the end of the rod, 
an operation like that of kneading. The 
defendant performs the operation of knead- 
ing, by giving a circular vibration to his 
kneading attachment, which has on it pro- 
tuberances, the equivalents of the heads of 
the plaintiff's rods. 

As to Williamson's evidence in regard to 
the horse machine, it shows nothing which 
can avail to defeat any of the plaintiff's 
claims. The motion of the horse machine 
Avas so slow as not to produce any motion 
which can be properly called vibratoiy or 
oscillating, in the sense of the plaintiff's 
patents— a motion sufficiently rapid to ac- 
complish the results accomplished by the 
plaintiff. Whatever there was of the horse 
machine, it rose only to the dignity of an 
experiment and was abandoned. But one 
was built, and that more than 35 years ago, 
and the recollection of the mechanism 
which constituted it has passed away from 
the mind of the witness, if he ever knew 
what it was, so that it cannot, from suclt 
recollection, be reconstructed, and there is 
no other 'eeord of it. 

The defendant claims to have himself con- 
structed and used, prior to the plaintiff, the 
inventions covered by the plaintiff's claims. 
As to patent No. 75,218, the evidence is en- 
tirely clear, that the plaintiff was prior in 
time. As to the otn^r two patents, the bur- 
den of proof is oa the defendant, to show his 
priority. His evidence is too vague and un- 
satisfactory to establish affirmatively, as 
against the plaintiff" <= patents, that the plain- 
tiff WIS later m time o. ji^vention. 
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Tliere must be a decree for the plaintifE on 
all the claims in question. 

2 [This cause having^ come on to he heard 
at this term, upon the pleadings and proofs, 
after hearing counsel for the respective par- 
ties, and due proceedings had, it is, upon con- 
sideration, ordered, adjudged, and decreed: 
That the several letters patent granted to 
the complainant for apparatus for exercise, 
dated March 3, 1868, No. 75,217, March 3, 
1SG8, No. 75,218, and May 12, 18GS, No. 77,- 
933, are good and valid in law. That the 
said George H. Taylor was the first and 
original inventor and discoverer of the in- 
ventions described and claimed in said let- 
ters patent, and in the specifications an- 
nexed thereto, and is the exclusive owner of 
said letters patent. That the defendant Al- 
len L. Wood has infringed upon said letters 
patent, and upon the exclusive rights of the 
complainaat under the same; that is to say, 
by maliing, using, and selling, without right 
or license from the complainant, certain ma- 
chines, substantially described in letters pat- 
ent granted to him, dated December 7, 18G9, 
and machines similar thereto in certain par- 
ticulars, which said machines contain and 
embody the inventions described and claim- 
ed in the first, second, and fifth claims of 
said letters patent No. 75,218, and in the 
first and fourth claims of said letters patent 
No. 75,217, and in the first claim of the said 
letters patent No. 77,933. And it is further 
ordered, adjudged, and decieed that the com- 
plainant de recover of the defendant the 
profits, gains, and advantages which the said 
defendant has received or made by reason 
of the infringement of the complainant's 
patents, set forth in the bill, or eitlier of 
them, by any manufactui'e, use, or sale, and 
that said complainant do also recover any 
and all damages he has sustained by reason 
of any infringement of said letters patent 
by the defendant. And it is hereby refer- 
red to Joseph Gutman, Jr., one of the mas- 
ters of this court, to take and state the ac- 
count of said gains, profits, and advantages, 
and to assess such damages, and to report 
thereon with all convenient speed; and the 
defendant is hereby directed and required 
to attend before said master from time to 
time as required, and to produce before him 
such books, papers, and documents as re- 
late to the matters in issue, and submit to 
such oral examination as the master may 
require. And it is further ordered, adjudg- 
ed, and decreed that a perpetual injunction 
issue out of and under the seal of this court, 
restraining the defendant, his clerks, agents, 
and workmen from making, using, or selling 
any machine or machines containing or em- 
bodying any one or more of the following 
features described and claimed in said let- 
ters patent, viz.: The handle B, driven by 
any suitable mechanism by which a vibra- 

2 [From 8 O. G. 50.] 



tory or oscillating motion is imparted to it, 
substantially as and for the purposes set 
forth. The shoe or foot-holder, driven by 
any suitable mechanism by which a vibra- 
tory or oscillating motion is imparted to it, 
substantially as and for the purposes set 
forth. The combination of the handle and 
foot-holder and their immediate connections, 
of the driving-shaft, pulleys, and a suitable 
means for applying power, as described, the 
whole constituting a machine constructed 
and operated substantially as, and to the ef- 
fect, set forth. The rubber, composed of 
India rubber, and having its outer surface 
coated or covered with India rubber, the 
said outer surface being furnished with pro- 
jecting ribs, points, or corrugations, and the 
said rubber being constructed substantially 
as and for the purposes specified. The com- 
bination, with the rubber driven by suita- 
ble mechanism, substantially as set forth, 
of the couch properly connected with the 
frame, and having one opening through it 
for the said rubber to work through, sub- 
stantially as and for the purpose set forth. 
The headed I'ods, driven by any suitable 
mechanism for producing a reciprocating or 
circular motion of the lieaded ends of said 
rods, substantially as and for the purpose 
set forth. Or from infringing upon any of 
the claims of said letters patent, or either of 
them, in any way whatsoever. And it is 
further ordered, adjudged, and decreed that 
the complainant do recover of the defendant 
the costs of this suit, and that the question 
of increase of damages, and all further 
questions, be reserved until the coming in 
of the master's report.] 3 



Case No. 13,809. 

TAYLOli V. WOODS et al. 

[3 Woods, 146.] 1 

Circuit Court, D. Louisiana. April Term, 1878. 

Appeal — ADMniALTY — Costs. 

The allowance or non-allowance of costs in an 
admiralty cause being a matter within the dis- 
cretion of the court, is not a subject of appeal. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana. 

[This was a libel by Jordan Taylor against 
E. D. Woods and others.] Heard on mo- 
tion to dismiss the appeaL 

E. De Gray, for libelant. 
Charles S. Rice, for claimant 

BRADLEY, Circuit Justice. As no decree 
could have been rendered for the libelant by 
the court below, except for costs; and as 
the allowance or non-allowance of costs is 

3 [From 8 O. G. 90.] 

1 [Reported by Hon. ^Villiam B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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in the discretion of the court, and not a sub- 
ject of appeal, the appeal must be dismissed, 
but without costs to either party. 



TAYLOR (WOOSTER v.). See Oases Nos. 
18,040 and 18.041. 

TAYLOR CO^RIGHT t.). See Case No. 18,- 
096. 

TAYLOR, The ABNER. See Case No. 5,705. 



TAYLOR, The JOHN, 
and 7.429. 



See Oases Nos. 7,428 



TAYLOR COUNTY (POST v.). See Case No. 
11,302. 



Case Wo. 13,810. 

TAZAYMON v. TWOMBLBY. 

[5 Sawy. 79.] i 

Circuit Court, D. California. Feb. 25, 1878. 

Appeal— From Cossdlar Court — Transcript — 

Record— Loose Papers— Allowance 

OF Appeal — Citation. 

1. The record on appeal from the consular 
court of Japan to the circuit court for the dis- 
trict of California, consists of a transcript of 
the libel, bill, answer, depositions and all other 
proceedings in the case. 

2. The transcript should be a single "document 
certified at the end as being a full and correct 
copy of the proceedings in the case, and au- 
thenticated by the oflScial signature and seal of 
the consal. 

3. Where en appeal from a consular court of 
Japan the record sent up consisted of a mass of 
loose, separate papers, dome having the appear- 
ance of being originals and others of being copies 
not certified, or in any matter authenticated, the 
appellate court declined to take jurisdiction, and 
dismissed the appeal. 

4. In cases of appeal from the consular and 
ministerial courts of China and Japan to the cir- 
cuit court of the TJnitcd States for the district 
of California, the record on appeal must show 
an allowance of the appeal. 

5. A citation is necessary, unless the appeal is 
allowed in open court. Query, whether a cita- 
tion is not alwai^s necessary, if the consular 
court has once adjourned after rendering a de- 
cree, there being no terms of such courts. 

Appeal from the consular court at Hiogo, 
In the empire of Japan [in an action by Has- 
himoto Tazaymon, against John Fogg Twom- 
bley]. 

O. P. Evans, for appellant, 
O, McAllister, for appellee. 

SAWYER, Circuit Judge. This case pur- 
ports to be an appeal from the United States 
■consular court at Hiogo, in the empu'e of 
Japan. The papers having been filed in this 
courts counsel appears on behalf of the ap- 
pellee, and moves to dismiss the appeal on 
the grounds: (1) That no authenticated tran- 
script of the libel, bill, answer, depositions, 
and other proceedings has been transmitted 
to, or filed in, this court, as required by sec- 
tion 4093 of the Revised Statutes; and, con- 

1 [Reported by L. S B. Sawyer, Esq., and 
here reprinted by permission.] 



sequently, that there is no authentic record 
upon which the court can act; (2) that the pa- 
pers filed show no allowance of an appeal; (3) 
that the papers do not show any citation to, 
or any service of citation upon the appellee. 

The record filed consists of a mass of sep- 
arate, loose papers, no one of which is cer- 
tified to be a copy of any document on file 
in the court below; nor is it certified to be 
the original. Some would seem to be original 
documents, but they bear no mai'ks or in- 
dorsements showing that they were ever filed 
in the consular court; others may be copies, 
but they are not certified to be copies of any 
part of the papers, records, or proceedings of 
the consular court. The papers, so far as 
authentication is concerned, might just as 
well have been brought here, and filed by 
any resident of Japan without ever having 
been in any court whatever. There is a per- 
sonal letter, separate from the other papers, 
from the consul addressed to the judge of 
this court, stating that he has transmitted a 
matter of appeal to this court. It would cer- 
tainly be very unsafe, even if there was no 
statute upon the subject, for the court to 
assume jurisdiction, and act upon such pa- 
pers, or such a record. But the statute pre- 
scribes what the record ti-ansmitted shall be; 
and that is, "a transcript of the libel, bill, 
answer, depositions, and all other proceed- 
ings in the case." 

This transcript should be a copy m chron- 
ological order of all the proceedings in the 
case from the beginning to the end, as a sin- 
gle document, and this should be certified at 
the end as being a full, true, and correct 
copy of the pleadings, depositions, and all 
other proceedings in the ease; and that the 
same constitute the transcript on appeal to 
the circuit court; and it shoilld be authenti- 
cated by the official signature and seal of 
the consul. The papers used in -the court be- 
low should remain there as parts of the rec- 
ord of that court. The record should also 
show an allowance of the appeal; and where 
the appeal is not taken in open court, at the 
time of the rendition of the judgment or de- 
cree, and before adjournment of the court, 
the record should show a citation to the ap- 
pellee, and due service thereof to appear in 
this court. See The Spark v. Lee* Choi Chum 
[Case No. 13,206]. 

In that case, upon this point it is said: "It 
is objected that the record shows uo order 
allowing the appeal, and no citation to the 
appellees. The section cited, it will be seen, 
provides that 'appeals shall be subject to the 
rules, regulations and restrictions prescrib- 
ed in law for writs of error from district 
courts of the United States.' The twenty- 
second section of the judiciary act of 1789 
(1 Stat. 84), provides, that final decrees and 
judgments of the district courts in civil ac- 
tions, 'may be re-examined and reversed or 
affii'med in a circuit court * * * upon a 
writ of error, whereto shall be annexed and 
returned therewith, at the day and place 
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therein mentioned, an authenticated tran- 
script of the record, assignment of errors and 
prayer for reversal, with a citation to the 
adverse party, signed by the judge of such 
district court, or a justice of the supreme 
court, the adverse party having at least twen- 
ty days notice.' The same section has a sim- 
ilar provision for writs of error from the su- 
preme to the circuit court to review the 
judgments and decrees of the latter. And 
the twenty-fifth section has provisions in 
similar language for reviewing the decisions 
of the highest state courts in certain cases 
hy the supreme court of the United States. 
The construction of these latter provisions, 
and consequently the construction of the simi- 
lar provisions relative to writs of error from 
the circuit to the district courts, has heen 
settled by the supreme court of the United 
States. Thus in the very late case of Gleason 
T. Florida, 9 "Wall. [76 U. S.] 783, the su- 
preme court say; 'But on looking into the 
record, we find no allowance of the writ. 
And this has been repeatedly held to be es- 
sential to the exercise by this court of re- 
viewing jurisdiction over final judgments or 
decrees by the courts of the states.' So, in 
Hartford Fire Ins. Co. v. Van Duzer, the 
writ was dismissed because no allowance of 
the writ appeared in the record, the chief 
justice delivering the opinion of the court, 
said: 'That such allowance was indispensa- 
ble to the jurisdiction of the court in error 
to review the judgment of the highest court 
of the state.' Id. 784, note. So, an appeal 
from the supreme com-t of the District of 
Columbia was dismissed by the supreme 
court of the United States, because there was 
'no evidence in the record of any allowance 
of appeal, and without an allowance this 
court cannot acquire jurisdiction.' Pierce v. 
Cox, Id. 787, See, also, Edmondson v. Bloom- 
shire. 7 Wall. [74 U. S.] 312. This settles the 
construction of the act of congress relating 
to writs of error, and appeals from the Unit- 
ed States disti'iet courts, and as the same 
rules and regulations are made applicable to 
appeals from the consular courts of China 
and Japan, it settles the point in this case. 
The record shows no allowance of an appeal, 
and no citation, the latter being necessary, 
also, if the order allowing an appeal is not 
made in open court. This is implied, at least, 
from the case of Pierce v. Cox, supra, if a 
citation is not waived by appearance of the 
appellee. And it is expressly required by the 
provisions of the statute quoted. It is claim- 
ed, also, that this appeal, if taken at all, 
must have been taken out of court, as the 
petition for an appeal bears date several days 
after the date of the judgment; and it is 
claimed that there are no terms in the con- 
sular court, under the statute, and that as 
soon as judgment is entered, and the court 
for that occasion has adjourned, it is no 
longer an open court with reference to that 
case, and all subsequent allowances of ap- 
peals, must, necessarily be made out of coui-t. 



with respect to that case. Numerous au- 
thorities are cited to the point, but it is un- 
necessary now to determine it, upon the 
view taken, upon other objections. It will 
be the safer practice to issue and serve a 
citation." 

I regi-et the necessity of dismissing the ap- 
peal in a case brought so far, but there is no 
record here upon which the court can take 
jurisdiction. Appeal dismissed, with costs. 



T. B. ABEEL. The (DUBOIS v.). See Case 
Ko. 4,109a. 
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TEAKLE et al. v. BAILEY. 

[2 Brock. 43.] i 

Circuit Court, D, Virginia. May Term, 1822. 

Equity— BiLi. to set Aside Contkact and Deed 

— Fkadd — Mistake — Agency — Pakties to 

Contract— Infant ADMiNiSTBATOn. 

1. In 1807 a contract was entered into be- 
tween L. T , widow and administratrix of S. T.; 
and R. T., a daughter of S. T., of Maryland, 
and T. M. B., of Virginia, whereby L. T., as ad- 
ministratrix o£ her deceased husband, and as 
guardian of her infant children, and R. T. in 
her own righr, constituted T. M. B. their agent, 
and stipiilated to convey to him a moiety of cer- 
tain military lands in the state of Ohio, on cer- 
tain conditions expressed in the contract. This 
contract, after reciting the title of S. T., de- 
ceased, to these lands, which had not been pat- 
ented, and the descent of them to his widow and 
children, procfed^ thus; "And whereas a con- 
siderablt portion of the said land has been sold 
for the payment of taxes:" "Now, therefore, 
in consideration of the said T. M. B. undertak- 
ing to redeem the portion of land so sold for the 
payment of taxes, ur as mach thereof as he can 
redeem, at his own proper expense and trouble; 
and also obtaining all the necessary title papers 
to the said 4,000 acres, or so much thereof as he 
can obtain at hie own proper cost and trouble, 
which he doth hereby undertake to do, then, in 
that case, we, the said L. T- in her own right, 
and also as guardian of the said E. T. and S. T., 
Jr., and also the said R. T.. do agree to conrev 
to the said T. M. B. cne half of the said 4.000 
acres of the said land, or one half of all which 
shall have been redeemed as being sold, and the 
half of that unsold." The contract contained a 
covenant, on the part of L. T and R. 1?., that E. 
T. and S. T. .fr.. should, when they respectively 
attained their majority, ratify the agreement 
and make the necessary conveyances. 

2. In 1812. L. T., R. T., and E. T., the two 
last being then of full age, conveyed to the agent 
one moiety cf these 4,000 acres of land which be- 
longed to the heirs of S. T., deceased. The ef- 
fect of this conveyance was, to execute the con- 
tract of 1807, not only as to themselves, but as 
far as respect ea the interest of S. T., then a 
minor, 

3. The parties filed their bill to set aside the 
contract of 1807, and also the deeds of 1812. in 
execution thereof, on the ground that the con- 
tract was entered into, and the deeds were ex- 
ecuted, through mistake and ignorance on the 
part of the plaintiffs, and misrepresentation and 
concealment on the nart of T. M. B. On the 
trial it was fully proved that R. T. was a minor 
when the contract of 1807 was entered into. 
The court held that, with respect to the contract 
of 1807, that being the commencement of the de- 

1 [Reported by John W. Brockeubrough, Esq.] 



[23 Fed. Cas. page 817] 



rCase No. 13,811) TEAKLE 



fendant'p agency, the onus proband! was upon 
the plaintiffs to snow the alleged misrepresenta- 
tion and concealment, and without such proof 
adduced by them, the court could not interpose 
its authority to set aside the contract. 
" [Cited in Brooks v. Martin, 2 Wall. (69 U. S.) 
85.] 
[Cited in Clute v. Barron; 2 Mich.' 198, Cited 
in brief in Segar v. Edwards, 11 Leigh, 225.] 

• 4. The eftect of that contract was to bind the 
widow according to its terms, i. e., to the extent 
of her dower-fight, ajid the infants to the extent 
of the equity it gave for a liberal remuneration 
for services performed. 

5. But the question prising under the deeds of 
1812, was a different .■»ne. So far as they could 
be considered a mere confirmation of the con- 
tract of 1807, which had been made for them by 
their mother, to the extent above expressed, they 
are binding upon K. T. and E. T., though not 
upon their infant "brother. But so much of the 
contract of 1812 as bound them farther than that 
of 1807, was not the confirmation of an old, but 
the execution of an original contract. The prin- 
ciples of equity do not absolutely annul such a 
contract fenterAd into between an agent and his 
l)rincipals), but they subject it to a searching 
and rigorous examination. They require the 
agent to show that he withlield no information 
which his agency enabled him to acquire, that 
his communications to his principals were full, 
as well as fair. If he cannot do this, the con- 
tract must be set nside. 

In equity. 

JIARSHALD, Circuit Justice. This bill is 
brought by Lucretia Teakle, widow and ad- 
ministratrix of Severn TeaUle, deceased, and 
by her children, to set aside a contract made 
on the 2d of August, 1807, by the said 
Lucretia, as the administratrix of her de- 
ceased husband, and as guardian of her in- 
fant children, and by her eldest daughter, 
Kachael Teakle, with the defendant, stipu- 
lafinp: to convey to him a moiety of certain 
lands in the state of Ohio; and also to set 
aside certain deeds dated IGth of .^pril, 
1812. executed by the said Lucretia and 
Itachael, and also by Elizabeth Teakle. pur- 
porting to convey a moiety of those lands. 
Thomas M. Bailey, the defendant, being in 
the state of Ohio in the summer of 1807, for 
» the purpose of locating military land-war- 
rants which he had previously acquired, was 
informed by the auditor of the state that 
four thousand acres of military lands be- 
longing to Severn Teakle, a captain in the 
army of the United States, had been located 
in Ohio, and that a considerable portion 
of them had been sold for non-payment of 
taxes, and that parts of them would con- 
tinue to be annually sold, imless measures 
should be taken for the payment of future 
taxes as they should accrue. By the laws 
of Ohio, the lands of minors sold for non- 
payment of taxes, were redeemable within 
twelve months after such minor should have 
attained his age of twenty-one years, by 
payment of the purchase-money, with inter- 
est, and by paying also for any improve- 
ment which the purchaser might have made 
on the premises. Redemption was so much 
a thing of course, that the purchasers usual- 
23FEa).cAS. — 52 



ly gave up the land on being satisfied of the 
fact of minority; and if the establishment 
of that fact in court were required, this 
was done without formal proceedings, and 
at a very inconsiderable expense. The only 
real difficulty lay in the adjustment of the 
claim for improvements, where such claim 
Tvas made. On his return from the state 
of Ohio, Mr. Bailey called on Mrs. Teakle,' 
then residing at Easton, a small village on 
the eastern shore of Maryland, and com- 
municated to her the situation of the lands 
of the family, on which the contract of the 
2d of August, 1807, was entered into. Mr. 
Bailey proceeded to effect the redemption of 
the lands which had been sold for non-pay- 
ment of taxes. Not long after this contract, 
the defendant, by looking into the acts of 
the Virginia assembly concerning land-boun- 
ties to the officei-s of the Virginia line, dis- 
covered that Capt. Teakle, having served 
until the end of the war, was entitled to 
the additional quantity of twelve hundred 
and twenty-one acres. He communicated 
this fact to Mrs. Teakle, and drew the war- 
rant, under a power of attorney made by 
her: Under a contract with Mrs. Teakle, 
this warrant was located by Bailey's agent, 
and the title obtained, for whieli service 
Bailey receives a moiety of this tract also. 
In April, 1812, Rachael and Elizabeth hav- 
ing then attained their age of twenty-one 
years, deeds were executed by Lucretia, 
Rachael, and Elizabeth, purporting to con- 
vey a moiety of- the four thousand acres of 
land to the defendant. Elizabeth after- 
wards intermarried with Swann. and 

Severn Teakle, Jr., has attained his age of 
twenty-one years. He refuses to assent to 
these contracts, and this bill is brought to set 
them aside, as having been obtained by 
misrepresentation and concealment, from 
persons entirely ignorant of the property 
they sold, and of the situation in which it 
was placed. 

The contract of the 2d of Axigust, 1807," 
will be first considered. This paper, after 
reciting the title of Severn Teakle to four 
thousand acres of military land which had 
not been patented, and the descent of said 
land to his widow and children, proceeds 
thus: "And whereas a considerable portion 
of the said land has been sold for the pay-- 
ment of taxes:" "Xow therefore, in consid- 
eration of the said Thomas M. Bailey un- 
dertaking to redeem the portion of land so 
sold for the payment of taxes, or as much 
thereof as he can redeem, at his own proper 
expense and trouble; and also obtaining all 
the necessary title papers to the said four- 
thousand acres, or so much thereof as be 
can obtain, at his own proper cost and trou- 
ble, which he doth hereby undertake to do, 
then, in that case, we, the said Lucretia- 
Teakle in her own right, and also as guar- 
dian of the said Elizabeth and Severn Tea- 
kle, and also the said Kachael Teakle, do ' 
agree to convey to the said Thomas M. • 
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Bailey one half of the said four thousand 
acres of the said land, or one half of all 
which shall have been redeemed as being 
sold, and the half of that unsold." The 
agreement then contains a covenant on the 
part of Lueretia and Kachael Teakle, that 
Elizabeth and Severn Teakle shall, when 
they respectively attain their ages of twenty- 
one years, ratify this agreement, and make 
the necessar3'- conveyances. The bill char- 
ges that the contract, and the deeds which 
grew out of it, originated in mistake and 
ignorance on the part of the complainants, 
and in fraud, imposition, and misrepresen- 
tation and concealment on the part of the 
said Bailey. They were ignorant, the bill 
states, of the value of the land, and of the 
means to be employed for its redemption, 
and were unable, from their narrow circum- 
stances and situation, to make the inquiry. 
The said Bailey represented the land as 
poor, and the difficulties of redemption as 
considerable, and believing him to be their 
friend, they trusted to his representation. 
He knew the value of the land, and knew 
that the law of Ohio rendered redemption 
easy. The communications made by Mr. 
Bailey were entirely verbal, and no person, 
not of the family, appears to have been 
present at the time. The proof of his mis- 
representation or concealment can come on- 
ly from the parties themselves. In his an- 
swer, Mr. Bailey states the communication 
to him by the auditor of the state of Oliio, 
relative to Capt, Teakle' s lands, and adds, 
that he communicated all the information 
he possessed to Mrs. Teakle. 

The counsel for the plaintiffs rely upon the 
representation made in his answer of the 
auditor's communications, as being a repre- 
sentation of his own communications to Mrs. 
Teakle, and contend that they amount to a 
misreprtsentation. The fact supposed to be 
misrepresented, is the quantity of land sold 
for nonpayment of taxes, air, Bailey, in his 
answer, represents the auditor to have said, 
that mere than half had been sold; where- 
as, in truth, not quite half had been sold. 
Of the four thousand acres, between nine- 
teen hundred and two thousand acres had 
been actually sold. The answer does not 
aver in teims, that he gave to Mrs. Teakle 
the precise detail of circumstances which he 
says was made to him by the auditor; and 
if he had, we do not think that a mistake 
less than one hundred acres in the quantity 
of land actually sold, would have made any 
difference in the course which Mrs, Teaklo 
would have pursued, and ought in prudence 
to have pursued, under the circumstances in 
which she found herself and her family pla- 
ced. Great part of the land was certainly 
sold, and the rest would certainly share tne 
same fate, unless some persons were em- 
ployed for its preservation. And the pre- 
cise quantity actually sold had no influence 
on her conduct, as is shown by the fact that 
she gave as much for saving the unsold 



land, as she gave for the redemption of that 
which had been sold. It is also a circum- 
stance of some weight, that the bill does not 
suggest any misrepresentation in this par- 
ticular, and that the language of the con- 
tract is, that "a considerable portion," not 
that more than one-half "of the said land 
had been sold." The bill also charges a 
great misrepresentation in the value of the 
land; but of this there is no proof. Indeed 
it does not appear, nor is there any reason 
to believe, that Bailey had, in August, 1807, 
acquired any accurate knowledge of it^ val- 
ue, nor is it alleged, nor is there reason to 
believe, that, at that time, he made any rep- 
resentation respecting it. A point of more 
consequence is the representation he made 
respecting the facility of redemption. When 
we compare the description of the difficulties 
attending redemption, detailed in his an- 
swer, with the statement of those difficulties 
made by lawyers in Ohio, whose depositions 
have been taken, or with those actually en- 
counterea, we must say that it is highly 
coloured, that it is calculated to magnify 
those difficulties; but we cannot say that 
they are positively untrue. The account of 
the value of improvements was certainly ex- 
posed to the hazard which he stated. 

The most important inquiry in this part 
of the case is, did Mr. Bailey communicate 
to Mrs, Teakle the legal right of the children 
to redeem within a limited time, after at- 
taining their ages of twenty-one years, the 
lands which might before that time be sold 
for non-payment of taxes: or did he leave 
her to suppose that it was an affair to be 
arranged with the purchasers? Mr. Bailey's 
I answei must be understood as averring that 
he did give her this information, because he 
admits that he possessed it, and avers that 
he gave all the information he possessed. 
On this point, too, the answer is to be con- 
sidered as r«^sponsive to the bill and as tes- 
timony in the cause. There are certainly 
some expressions in the contract which are 
calculated to attract notice, though they may 
not be sufficient to countervail the answer. , 
The language ot that instrument is, that 
Lueretia and Rachael Teakle undertake to 
convey a moiety of the land, "in considera- 
tion of the said Thomas M. Bailey under- 
taking to redeem the portion of land sold 
for the payment of taxes, or as much there- 
of as he ca»i redeem." These expressiona 
certainly do not imply an absolute legal right 
to redeem the whole, and were not to be 
looked for m an instrument prepared with a 
knowledge of such absolute legal right. The 
same language is observable in that part of 
the instrument which stipulates for the con- 
veyance from Lueretia and Rachael Teakle; 
they "aferee to convey to the said Thomas M, 
Bailey, one half of the said four thousand 
acres of the said land, or one half of all 
which shall have been redeemed as being 
sold, and the half of that unsold." These 
latter words would be unnecessary, if no 
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doubt existed respecting the redemption of 
the whole land; for all the land sold, and all 
the land unsold, must, certainly, be etiual to 
all the land. This last member of the sen- 
tence, then, -would seem to indicate some 
apprehension in the minds of the contract- 
ing parties, that some part of the land sold 
might Jot be redeemed— an apprehension not 
very consistent with a legal right to redeem 
the whole; yet these expressions may origi- 
nate in the superabundant caution of the 
■writer of the contract, and are not thought 
sufficient to outweigh the answer. 

The counsel for the plaintiffs contend, that 
Bailey is to be considered as the agent of 
Mrs. Teakle and the family, before this 
agreement was made; and that, instead of 
requiring proof of misrepresentation or con- 
cealment from her, he must show that his 
own conduct was perfectly fair. This fact, 
it is contended, shifts the onus proband! 
from her to him, and in proof of the fact, 
they rely on a letter from Bailey to his 
agent, of the 28th of April, 1807. The court 
cannot understand the letter otherwise than 
as asserting this agency; but, notwithstand- 
ing the declaration it containb, we must con- 
sider the agency as commencing with the 
contract of August, 1807; there is no alle- 
gation in the bill which asserts a prior agen- 
cy; consequently, that part is not put in 
issue. This is not all; such prior agency 
would be inconsistent with the whole case, 
as made out by the plaintiffs, and with all 
the other testimony 'in the cause. John Ed- 
mondson speaks, in his deposition, of a let- 
ter from John Teakle to the plaintiff Lucre- 
tia, recommending the defendant to her as 
a person capable of giving her information, 
and of transaetin-T her Jtusiness. The date 
of this letter, as well as its contents, might 
throw some light on a part of this case; but 
It is aiot produced, and, consequently, can 
have no influence on it. The defendant be- 
ing entirely free to contract with Lucretia, 
one of the plaintiffs, on the 2d of August, 
1807, the misrepresentation and concealment 
alleged, in order io set aside that contract, 
must be proved by the plaintiffs, or the court 
cannot interpose its authority for that pur- 
pose. We do not think either has been prov- 
ed. The contract of August, 1807, then, is 
to be considered as remaining in force until 
cancelled by the parties, and the court will 
proceed to examine the extent of Its obliga- 
tion. The contract was made with this de- 
fendant bv Lucretia Teakle, the widow and 
administ- atrlx of Severn Teakle, deceased, 
and guardian of his 'children, and by Ba- 
chael Teakle, one of his daughters. The con- 
tract of Lucretia could not bind the land be- 
yond hf.r dower right: the contract of Ba- 
chael might bind her third part. If she was 
of age when It was executed, not otherwise. 
That she was an Infant at that time, is prov- 
ed satisfactorily, not only by the affidavit of 
the mother, to which no objection h.ns been 
made, but by the deposition of her brother. 



John Edmondson; he produces a book, prov- 
ed to be in the handwriting of Severn Tea- 
kle, in which he has, in his own handwrit- 
ing, inserted the age of his wife, the time 
of their intermarriage, and of the birth of 
each of their children. The deponent fur- 
ther swears, that to his own knowledge, the 
age of Severn, the youngest, is truly stated 
in the book. It is then sufficiently proved 
that Eachael was an infant when she exe- 
cuted the contract of August, 1807, and her 
lands could not be bound by it. That con- 
tract, then, unaided by subsequent trans- 
actions, would give the defendant recourse 
against Mrs.. Teakle in the event of its non- 
performance, but would give him no inter- 
est In the lands themselves. Those subse- 
quent transactions, therefore, must be con- 
sidered. 

The court will pas's over the purchase 
made by the defendant in 1809, because the 
deeds were cancelled at the request of tlie 
plaintiffs, and proceed to the contract or 
deeds of April, 1812. By deeds of that date, 
Rachael and Elizabeth Teakle, who were 
then of full age, convey to the defendant one 
moiety of the four thousand acres of land in 
the state of Ohio, to which the heirs of Sev- 
ern Teakle were entitled. The effect of this 
conveyance is, to execute the contract of 
1807, not only so far as respected them- 
selves, but so far as respected the interest of 
their brother, then a minor. The plaintiffs 
make the same objection to this instrument, 
as being obtained by misrepresentation and 
concealment from persons ignorant of their 
rights, as were made to the agreement of 
1S07, and contend that the objection derives 
additional strength from the fact, that ae 
contract was made with an agent. That an 
agent to sell cannot be himself the purchas- 
er, under the ppwer to sell, is well settled. 
Such a purchase is absolutely void.s. The 



aSugd. Vend. 391-405. In Yancey v. Hop- 
kins, 1 Muuf. 419, Judge Roane, in commenting 
on_ this rule, said, that the inhibition seemed to 
arise from the confidence placed in, and the in- 
timate knowledjre acquired by, trustees, auction- 
eers, &c.. which would enable them, if permit- 
ted to purchase, to avail themselves of facts 
coming to their knowledge in their several char- 
acters, and by withholding them from otliers, 
to lessen the prices of the articles exposed to 
sale, to their own emolument. But it had not 
been shown by any adjudged case, that the in- 
hibition had been extended in England to sher- 
iffs or collectors, and he thought that the reason 
of the rule did not extend to a purchase by a 
sheriff at his own sale, if it was bona fide. He 
was for sustaining such a sale. Tlie majority 
of the court, however, aflSrmed the decree set- 
ting aside the sale, but on the ground that tlie 
authority given to the sheriff had not been strict- 
ly pursued. In Carter v. Harris, 4 Band. [Va.] 
199, Judge Carr stated it as his impression, that 
a sheriff selling property under an execution 
could not li'gally buy of himself. The characters 
of buyer and seller were incompatible, and could 
no'- safely be exercised by the same person. But 
in that case, also, the sale was set aside on 
other grounds. Ti'hether a purchase by a trus- 
tee, at his own sale, is void per se, has never 
been directly decided in Virginia. In Quarles v. 
Lacy, 4 Munf. 251, where oi^e trustee pur- 
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principle, however, of those decisions does 
not apply to a contract between an agent 
and his employer. Such contracts are not 
void per se, but are watched with no incon- 
siderable jealousy by courts of equity. In 
j^eneral, the information of the principal 
may be supposed to be derived throuffh the 
agent, who must also be supposed to pos- 
sess his confidence. In such a case it is cer- 
tainly desirable that the circumstances at- 
tending the transaction should be so clearly 
stated, as to leave no doubt that the princi- 
pal entei-ed into the agreement with full 
knowledge of them, or at least of such of 
them as were essential to the contract into 
which he had entered. Whether the whole 
burden of proof be shifted to the agent or 
not, it may be stated with some confidenoe, 

chased the trust property for the benefit of both, 
the sale was set aside; but in that case the 
price was grossly inadequate, and the court, in 
setting forth the grounds of their opinion, rely 
strongly upon circumstances (which are de- 
tailed), tending to produce a great sacrifice of 
the property: besides that in that case, the trus- 
tees did not proceed in strict conformity with the 
decree under which they acted. As to executors, 
a purchase by them at their own sale, it seems, 
is valid, if the exigencies of the estate shall 
render the sale necessary, and it be fairly con- 
ducted. Anderson v. Fox, 2 Hen. & M. 245; 
McKey v. Young, 4 Hen. & M. 430. In the lat- 
ter case, Chancellor Taylor said, that in Virginia 
it was universally understood that such sales 
were valid, and that there was "nothing more 
common than for an executor to be a pvTrchaser 
at his own sale of his testator's estate, and 
most commonly for the advantage of the lega- 
tees." 

This subject is examined by .Judge H. St. G. 
Tucker (now president of the Court of Appeals 
of Virginia), in a recent and valuable work. 2 
Tuck. Comm. 450-^53, tit. "Trusts." He lays 
down tlie general proposition, that trustees ex- 
ecutors, agents, commissioners of sales, slieriffs, 
and auctioneers, are incapable of purchasing at 
sales made by themselves, or under their au- 
thority or direction; and does not deem the 
dicta found in the Virginia Reports, which seem 
to incline against the universal denial of the 
validity of purchases by persons in fiduciary 
characters, o^ the trust subject, sufficient to 
shake the well-settled principles quoted from the 
decisions of the English courts, and of Chan- 
cellor Kent, in Davoue v. Fanning, 2 Johns. Ch. 
252. But qupere, if the case of executors (or 
administrators) may not be considered an ex- 
ception to the universality of this rule in Vir- 
ginia, if it be shown that the sale was neces- 
sary for the payment of debts, and was per- 
fectly fair? In such a case it would be a 
grave question, how far the general understand- 
ing of the people of this state, that such pur- 
chases are valid, and the very general practice, 
too, under it, would be entitled to consideration, 
as controlling the general rule. In Anderson v. 
Fox, cited above. Judge Tucker (the elder) said, 
that this practice had been too general, and had 
prevailed too long in ' this country to be now 
drawn in question by analogy to the doctrines 
in England, concerning trustees of lands or com- 
missioners of bankrupt: that though executors 
and administrators were, to many purposes, con- 
sidered as trustees in a court of equity, they 
were not so in -11 cases. A,nd although Judge 
Roane, in the same case, said, that the decision 
of the question was not necessary, yet the de- 
cree directed an account and if on such account 
it appeared tliat the sale of the slave was neces- 
sary for the payment of debts, the purchase by 
the administrator should be confirmed. 



that circumstances which are merely suspi- 
cious, and which would be insufficient to af- 
fect a contract between persons unconnect- 
ed with each othei*, would be allowed great 
weight in a ease between a principal and 
agent. The case under consideration is one 
in which proof that the communications to 
the principal had been full, is peculiarly de- 
sirable. The principals resided in the state 
of Maiyland, and were young ladies who 
had not very long attained the age of twen- 
ty-one. The business to which thp agency 
related was transacted in the state of Ohio, 
and the record furnishes no evidence of 
their possessing any other knowledge re- 
specting it than was derived from their 
agent Were the deeds of April, 1S12, then, 
an original contract, there would be much 
weight on the argument, which insists on 
proof from the defendant that his communi- 
cations to the plaintiffs were full, as well as 
fair. • 

But those deeds do not constitute an orig- 
inal contract. They amount, in part, at 
least, to a confirmation of a contract made 
for them in their infancy by their guardian. 
So far as Rachael and Elizabeth convey a 
moiety of their several interests in the Ir ds, 
they only confirm the contract made for 
them by their mother, to which Rachael, 
while an infant, was a party. That con- 
tract, as has been already observed, must be 
allowed to stand, and is obligatory on the 
mother, according to its terms, and on the 
infants, to the extent of the equity it givos 
for a liberal remuneration for services per- 
formed. Being thus far obligatory, the sub- 
sequent contract, and so far as it is a mere 
confirmation of a contract unexceptionable 
in its origin, made by one of the infants in 
conjunction with her guardian, cannot, we 
think, be set aside. But so much of the '~ n- 
tract of April, 1812, as binds Rachael and 
Elizabeth farther than that of August, lisOT, 
was intended to bind them, is not a con- 
firmation of the former contract, but is n 
original contract, and is unquesticuably, in 
all its parts, made with a person who was 
at the time an agent, and is subject to all the 
rules which a court of equity applies to pur- 
chases made by the agent with his principal. 
It has been already said, that these rules do 
not positively annul such a contract, but do 
subject it to a rigorous and suspicious ex- 
amination. This principle is, we think, to 
be collected from all the cases which hn-e 
been cited, or which are to be found in the 
books. 

In Ex parte Lacey, 6 Ves. G2G, the court 
said, that a trustee may purchase from ces- 
tui que trust. The cestui que trust may, by 
a new contract, dismiss him from that char- 
acter: but the act must be watched with 
infinite and most guarded jealousy. I- Ex 
parte James, S Ves. 337, the court said that 
an assignee under a commission of bank- 
ruptcy cannot purchase, unless he shakes 
himself altogether out of the trust, and not 
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.then, -without a little more than parting with 
the character. It is the duty of a trustee to 
acquire all the Knowledge he can obtain for 
the benefit of cestui que trust; and no court 
can discuss what knowledge he Jas acquir- 
'ed, and whether he has fairly given the ben- 
efit of that'Unowledge to the cestui que trust. 
|In this case, the court refused to let .Tames, 
who had been the solicitor to the commis- 
sion of bankruptcy, lay down his solicitor- 
ship, and become a purchaser. Although a 
distinction may be taken between the char- 
acter of the agency in the ease Ex parte 
■James, and that of Mr. Bailey, yet, the prin 
ciples laid down in that case apply, to a con- 
siderable extent, to all agencies in which 
the agent may be supposed to acquii-e infor- 
matiou in consequence of his AseT^iQy, which 
. is not in possession of his principal. In 
"Coles V. Trecothick, 9 Ves. 235, an agreement 
was entered into to convey lands to trustees 
to be sold for the payment of debts, but the 
deed was not executed, and the cestui que 
trust acted for himself. The trustee pur- 
chased a part of the trust property, for his 
father, from the cestui que trust, who. be- 
ing ofiTered some time afterwards, a much 
more considerable price for the land, refus- 
ed to convey, and this suit was brought by 
the purchaser for a specific performance. 
There were many circumstances in favour 
of the purchaser, and a specific performance 
was decreed; but, in speaking of purchases 
made by a trustee from cestui que trust, 
the chancellor said: "But, though permitted, 
.it is a transaction of great delicacy, and 
Which the court will watch with the utmost 
diligence, so much, that it is very hazardous 
for a trustee to engage in such a transac- 
tion." In Morse v. Royal, 12 Ves. 355, the 
counsel for the trustee purchaser admitted 
the law to be, "that it is incumbent on the 
trustee, if the suit bfe instituted during his 
life, to prove that the cestui que trust knew, 
not only that he was selling to his trustee, 
but also what he was selling, and that he 
had all the information the trustee could 
give him." The same doctrine was laid 
down with great strength by the opposite 
counsel, and although the court does not in 
terms assent to it, there is no reason to be- 
lieve that the doctrine was not entirely fa- 
miliar. In Lowther v. Lrord Lowther, 13 Ves. 
^5, the lord chancellor states the principle to 
have been laid down to this effect by Lord 
Eldon, in Coles v. Trecothick: That an 
agent to sell shall not convert himself into 
a purchaser, unless he can make it perfect- 
ly clear that he furnishes his employer with 
all the information that he himself possess- 
ed. There is much good sense and moral 
justice in this rule, and it imposes no hard- 
sliip on the agent. He may make his con- 
tracts in the presence of witnesses, who may 
depose to the extent of his verbal communi- 
cations: or their extent may be shown by 
written testimony, either in his correspond- 
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ence, or the contract itself: or it may be in- 
ferred from the relative situation of the par- 
ties, and of the subject of the contract, that 
every material fact was known to the prin- 
cipal. The case under consideration, fur- 
nishes no circumstance to enable the court 
to infer, that the principal possessed all the 
knowledge which had probably been acquir- 
ed by the agent. The facts of the case jus- 
tify the belief, that he had received accurate 
information of the value of the property for 
which the contract was made. They do not 
authorize the opinion that Lucretia Teaklo. 
or her children, possessed any other infor- 
mation than was derived from him, nor that 
he had communicated to them all that he 
had acquired which was material to the con- 
tract. Our knowledge of Mr. Bailey might 
satisfy us, as individuals, that he had done 
all which the strictest morality would re- 
quire, but courts of equity must be guided 
by the testimony in the record, not by the 
good or bad opinion of individuals. 

In this case, then, we see a contract made 
for an infant brother, by young ladies who 
had recently attained their ages of twenty- 
one years, with an agent, who had been -" i- 
ployed for them during their infancy, in such 
transactions as gave him full knowledge of 
the value of the property which .constituted 
the subject of the contract, and which iiad 
also constituted the subject of his agency. 
We perceive no evidence, that he communi- 
cated this information to them, or that they 
had derived it from any other source; nor 
was their situation in relation to the proper- 
ty such as to justify the inference that they 
could be possessed of it. Under these cir- 
cumstances, we cannot think that the con- 
tract, so far as it was original, ought to 
stand against Rachael and Elizabeth, since 
their brother Severn, who has now aituined 
his full age, refuses to affirm it. But, al- 
though the contract of 1S12 must be set 
aside, as to the moiety of Severn Teakle's 
third part of the land, the defendant Bailey 
is unquestionably entitled to claim from him 
his third of the expenses incurred, and of the 
pecuniary compensation to which he would 
have been entitled for the services rendered. 
The advances of money constitute a proper 
subject for an account The compensation 
which Mr. Bailey may claim, may be refer- 
red to a jury, unless the parties can adjust 
it themselves, or prefer a reference to a com- 
missioner, s 

3 In addiUoa to the cases cited by the chief 
justice, from Vesey, see the following cases, on 
the question of the extent of the validity of con- 
tracts between principal and agent: Butler v. 
Haskell, 4 Desaus. Eq. 651, and the cases cited 
by Desausure, J., in his opinion; Davoue v. 
Fanning, 2 Johns. Cb. 252. This question was 
examined very elaborately, in both of those cases, 
and in each of them the contract was annulled. 
See, also, Wormley v. Wormley, 8 Wheat. r21 
U. S.] 421; 5 Pet Cond. R. 473, cited in a 
note to the same case. 
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TEAL (COLLINSON v.). See Case No. 3,020. 
TEAL (ELLIOT v.). See Case No. 4,3S9. 
TEAL (ELLIOTT t.). See Case No. 4,396. 
TEAL (PRICE i- ). See Case No. 11,417. 

Case 3Sro. 13,812. 

TEAL V. WALKER et al. 
[5 Reporter, 202; i 10 Chi. Leg. News, 131.] 
Circuit Court, D- Oregon. Dec. 24, 1877. 
Parties— ScRETT — TiinsTEE — Fedekal Jdris- 

DICTIOX — CiTJZENSniP. 

1. In a suit by surety to cancel a conveyance of 
land in trust to secure a note of the principal, the 
trustee is a necessary, not a nominal, party to 
the suit. 

2. The word "citizen" in the judiciary act of 
1789, and word "citizens" in the act of March 3, 
1875 [18 Star. 470], construed. 

[Cited in Saginaw Gas-Light Co. t. City of 
Saginaw, 28 Fed. 531.] 

3. A controversy is not "between citizens of 
different states," unless all the persons on one 
side of it are citizens of different states from all 
the persons on the other side. If any of the 
plaintiffs pnd defendants are citizens of the 
same state, the controversy does not come with- 
in the operation of the judicial power of the 
United States. 

In equity. Suit for an injunction and to 
cancel conveyance. The bill alleges that 
plaintiff is a citizen of Oregon; Walker a citi- 
zen of California, and Hewett, defendant, a 
subject of Great Britain. It also alleges that 
one Goldsmith, in August, 1874, borrowed 
$100,000 of Walker, giving his note payable in 
two years, with interest, and on the same day 
Goldsmith and Teal, being equal part owners 
of 10,600 acres of land in Wallamet Valley, 
conveyed the same to Hewett in trust to se- 
cure the note, and Goldsmith also, for the 
same purpose, at the same time, conveyed to 
Hewett as trustee 6,340 other acres of which 
he was sole owner; that in October, 187G, the 
sum of $96,750 being due on the note, Gold- 
smith and Teal conveyed 800 additional acres 
to Hewett to secure its payment, and pay- 
ment was extended one year; that no part of 
the interest on the note has been paid since 
December 21, 1876; that in March, 1877, 
Goldsmith became insolvent; that in the 
same month Hewett and Walker, without the 
knowledge or consent of plaintiff, and for a 
valuable consideration, extended the time for 
paj'ment of said note to May, 1877. The 
plaintiff claims that the effect of this exten- 
sion was to discharge his property from the 
trust or suretyship; and he brings this suit 
to enjoin the trustee from enforcing the 
trust against his interest in the property, and 
to have the conveyances, so far as such in- 
terest is concerned, cancelled. 

The defendants pleaded that defendant 
Hewett is not an alien, but a citizen of Ore- 
gon, and, therefore, this coui-t has not juris- 
diction of the controversy. 

1 [Reprinted from 5 Reporter, 202, by permis- 
sion.] 



Upon the argument of the pleas, counsel for 
plaintiff maintained Hewett was only a nom- 
inal party without interest in the subject of 
the controversy, and, therefore, his citizen- 
ship was immaterial, citing Brown v. Stroile, 
5 Cranch [9 U. S.] 303; Ii-vine v. Lowry. 14 
Pet. [39 U. S.] 293; also, that the plea is bad, 
even admitting Hewett to be a citizen of Ore- 
gon, and a party in interest, because there is 
still a controversy in a suit "between citizens 
of different states," namely, the plaintiff and 
Walker. 

W. F. Effinger, W. L. Hill, and H, T. 
Thompson, for plaintiff. 
John Catlin, for defendants, 

DEADY, Disu-ict Judge. The defendant 
Hewett is more thau a nominal party. He Is 
an interested party. The legal title to the«' 
premises is in him and he is vested with the 
power and charged with the duties of a trus- 
tee of the property for the benefit of the par- 
ties actually interested therein. In Coal Co. 
V. Blatchford. 11 Wall. [78 U. S.] 174, the su- 
preme com't held that executors and trustees 
who sue for the benefit of others are neces- 
sary parties and not merely formal ones; and 
that if they are qualified by their citizenship 
to be parties to litigation in the national 
courts, the citizenship of the parties whom 
they represent is immaterial. The legal con- 
troversy in this case lies between the plaintiffi 
and Hewett— the former seeking by means of 
this suit to divest the latter of his title to and 
control of the premises as trustee, on the 
ground that Walker, the cestui que trust, is* 
no longer entitled to the benefit of the secu- 
rity. The argument in support of the second 
proposition rests upon the difference in the 
language of section 1 of the act of March 3, 
1875 (IS Stat. 470), and that of section 11 of 
the old judiciary act (1 Stat. 78), conferrmg 
jurisdiction upon the circuit courts on account 
of the citizenship of the parties. The latter 
provided that the court should have jurisdic- 
tion when "the suit is between a citizen of 
the state where the suit is brought and a citi- 
zen of another state," while the former ex- 
tends the jurisdiction to all suits "in which 
there shall be a controversy between citizens 
of different states." 

It is contended that the use of the word 
"citizens" in the late act as a substitute for 
the singular number of that term in the old 
act indicates a purpose to confer jurisdiction 
in any suit wherein there is a controversy be- 
tween two or more citizens of different states, 
although other adverse parties to the suit and 
controversy therein may be citizens of the 
same state. The word "citizen" in act of 
1789 was always construed to include all the 
parties to a suit, so that if any one of the 
plaintiffs and defendants were citizens of the 
same state the jurisdiction did not attach. In 
Coal Co. V. Blatchford, supra, Mr. Justice 
Field states the rule as follows: "The designa- 
tion of the party, plaintiff or defendant, is in 
the singular number, but the designation is 
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Intended to embrace all tbe persons who are 
on one side, howevfer numerous, so tbat each 
distinct interest must he represented hy per- 
sons aU of whom are entitled to sue, or are 
liable to be sued in the federal courts. In 
other words, if there are several co-plaintiffs, 
the intention of the act is that each plain- 
tiff must be competent to sue, and, if there 
are sevei-al co-defendants, each defendant 
must be liable to be sued, or the jurisdiction 
cannot be entertained." 

The act of 1875 follows the language of the 
constitution (article 2, § 2) in this paiticular, 
which extends the judicial power of the Unit- 
ed States "to controversies between citizens 
of different states." Congress cannot extend 
the jurisdiction of the circuit courts beyond 
the grant of judicial power in the constitu- 
tion, and. therefore, the question turns upon 
the proper construction of the phrase, "be- 
tween citizens of different states" as used in 
the constitution and copied into the act of 
1873. The word "citizen" in the act of 1789 
.having been held to be equivalent of "citi- 
zens," the construction given to the act in 
this respect must apply to this. All the par- 
ties plaintiff must be citizens, of different 
states from all the parties defendant. A con- 
troversy is not between citizens of different 
states unless all the persons on one side of it 
are citizens of different states from all the 
persons on the other side. So long as any of 
the plaintiffs and defendants are citizens of 
the same state, the controversy is only par- 
tially between citizens of different states, and 
does not come within the operation of the 
judicial power of the United States, and, 
therefore, not within the jurisdiction of this 
court. The pleas are sufficient. 

[NOTE. An action at law was subsequently 
brought by Walker against Teal to recover dam- 
ages to che amount of $16,000, which he claimed 
he had sustained by the refusal of Teal to sur- 
render possession of the property to Hewett. A 
demurrer was filed to the complaint, which was 
overruled, with leave to Teal to answer. 5 Fed. 
317. Teal answered, and the case, having been 
put at issue by the filing of a replication, was 
tried by a jury, which returned a verdict for 
the plaintiff for §5,345.88, on which the court 
rendered judgment. On error to the supreme 
court, the judgment of the circuit court was re- 
versed, and the cause remanded for further pro- 
ceedings. Ill U. S. 242, 4 Sup. Ct. 420.] 



TEARRIN V. CRAWFORD. See Case No. 
4,63 e. 



Case ^"0. 13,813. 

TEASDALE v. BRANTON. 

[Brunner, Col. Cas. 28; i 2 Hayw. (N. C.) 377.] 

Oircui*- Court, D. North Carolina. Dec, 1805. 

Judgment — Verdict — ^Presumption — ^PiiEADiua — 

Replication — Administrator — 

Peksonal. Liability. 

1. If upon the plea of nul tiel record the rec- 
ord produced ishows a verdict, but no judgment 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



entered thereon, the court will presume, accord- 
ing to the loose practice io this state, that there 
was a judgment entered pursuant to the verdict, 
and pronounce that there is such a record. 

2. After a confession of assets a judgment to 
be levied de bonis testatoris, and a return of 
nulla bona, a scire fac'as to the executor or ad- 
ministrator to subjec*" him de bonis propriis is 
the proper course, and will issue on suggestion 
of a devastavit. 

3. If an administrator plead judgment and no 
assets ultra, replication thereto may be either 
nul tiel. record, or assets ultra, or per fraudem, 
or any other fact properly triable by jury. 

There was a verdict against the adminis- 
trator upon the plea of fully administered— 
judgments, etc. Execution issued, and was 
returned nulla bona. This scire facias is- 
sued to show cause why the plaintiff should 
not have judgment to be levied de bonis 
propriis. The defendant pleaded nul tiel 
record, no devastavit returned or found — 
judgments. Replication to the plea of nul 
tiel record, and demurrer to the other pleas. 
The record produced showed the verdict; 
no judgment had been regularly entered. 
The scire facias after stating the verdict 
went on and stated that judgment was ren- 
dered accordingly. 

[See Case No- 13,814.] 

PER CURIAJI. We must presume ac- 
cording to the loose practice of this state 
that there was a judgment entered pursu- 
ant to the verdict, and therefore we must 
say there is such a record. As to the de- 
murrer, for that no devastavit is returned or 
found; to be sure by the English practice 
no scire facias lies against the executor to 
subject him de bonis propriis. "till a devas- 
tavit is found upon a scire fieri inquiry, and 
returned. An action of debt, however, will 
lie upon suggestion of a devastavit, and the 
practice in this state has been to issue a 
scire facias upon such suggestion. And as 
every defense can be made to the scire 
facias which could be made to the action, 
there can be no good reason for adjudging 
the scire facias improper. If the scire facias 
here be considered in lieu of scire fieri in- 
quiry in England, it possesses advantages 
far above the English modfe; for here it is 
to be executed in court, and under the direc- 
tion of the court; whereas the other is in 
the county before a jury. With respect to 
the demurrer to the plea of judgments and 
no assets ultra, that was pleaded in the 
original suit; but the defendant's counsel 
say a replication thereto, denying the judg- 
ments, in nul tiel record; and the record 
shows that the jury said there were no such 
judgments; therefore the plea has not been 
tried, and if so, no judgment can be pre- 
sumed; for the court ought not to enter 
judgment when any one plea remains un- 
tried. The answer is, the replication may 
be either nul tiel record, or assets ultra, or 
-gev fraudem, or other matter of fact; and 
such replication was properly triable bv 
jury; and an irregularity committed by the 
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clerk in entering the verdict will not raise 
. a presumption that the judgment was not 
given upon the verdict. If there was such 
a judgment, that estops the defendant from 
using any plea which he did or might have 
pleaded prior to that judgment. The de- 
murrer therefore must he allowed. 



Case Wo, 13,814. 

TEASDALE v. JORDAN. 

[Brunner, Col. Cas. 19; i 2 Hayw. N. C. 281.] 

Circuit Court, D. North Carolina. June Term, 
1S03. 

PiEADisG AT Law — Administrator — Failure of 

Assets. 

An administrator may be permitted to amend 
by adding a plea where judgments have been 
obtained to the amount of the assets in his bands 
since he first pleaded. 

This case being called for trial "Woods 
moved to aid a plea and stated that since the 
defendant [Jordan, administrator in right of 
the wife of Brandon] pleaded, judgments 
had been obtained against him to the amount 
of the assets in his hands. 

And by MARSHALL, Circuit Justice (to 
which POTTER, District Judge, assented): 
It is in the discretion of the court to permit 
the addition of a plea at any time before the 
trial; and the court will admit the plea 
where the justice of the case requires it. 
And the plea now offered is such an one as 
justice requires the admission of. It would 
be a monstrous position that when judg- 
ments, after plea, had taken away all the 
assets, the executor or administrator should, 
notwithstanding, be compelled to answer the 
debts first pleaded to. 

The plea was added. 

[See Case No. 13,813.] 



Case 'No. 13,815. 

TEASDALE v. The RAMBLER. 

[1 Bee, 9.] 2 

District Court, ^D. South Carolina. 1794. 

Pleadixo in Admiraltt — Plea to Jurisdictios 
— How Interposed. 

A plea to the jurisdiction jan only be inter- 
posed by the defendant himself in propria per- 
sona, and on oatL. No third person can be ad- 
mitted to file such plea. 

[Cited in Hutson v. Jordan, Case No. G,959; 
Van Antwerp v. Hulburd, Id. 16,826.] 

[Cited in brief in Fuller v. Bartlett, 41 Me. 

In admiralty. 

BEE, District Judge The matter to be 
determined is, whether a plea to the jurisdic- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 [Reported by Hon. Thomas Bee, District 
.ludge.] 
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tion of this court can, consistently with its 
rules of practice, be filed by a third person, 
who calls himself an agent of the French 
republic. All the cases quoted, and some 
others that I have looked into, maintain that 
such a plea cannot be exhibited by an attor- 
ney, proctor, or solicitor; and the reason is 
assigned, viz. that as the party must ratify 
the act of the agent, he thereby admits the 
jurisdiction of the court in the first instance, 
and must exhibit his plea to the jurisdiction 
in propria persona, and on oath. 

In the present case, a libel has been filed 
against Edward Ballard, and a sloop and car- 
go, taken by him on the high seas, belonging 
to subjects of Great Britain, in amity with us. 
The libel charges that Ballard is a citizen of 
the United States; that his vessel was fitted 
out and is owned there, and that his crew are 
citizens of the United States: that the cap- 
ture is therefore illegal, being contrary to the 
laws of neutrality and of nations. Ballard 
does not appear, and answer on oath to the 
charges in the libel, whieb, by the rules of 
the civil law, he is required to do; these 
charges, therefore, must be considered as true. 
But a third person, Sasportas. comes forward 
in behalf of the French republic, and of Capt. 
Ballard, and pleads to the jurisdiction, in- 
sisting that neither he nor Ballard is bound 
to appear, or answer tbe libel: First, because 
the vessel commanded by Ballard belongs to 
the French republic, and was fitted, armed, 
and commissioned by their authority. Sec- 
ondly, that Ballard is a French citizen; but 
that, even if he were a citizen of the United 
States, he had a right to command this ves- 
sel for the benefit of France, and to capture 
prizes from her enemies. 

Cases were produced to shew that any per- 
son may, in a court of civil law, interpose 
pleas and claims for others who are absent. 
This is true to a certain extent; and there 
would be a failure of justice if it were oth- 
erwise. But there is not a single instance of 
a plea to the jurisdiction interposed in this 
manner. The reason has been already as- 
signed; the jurisdiction is admitted as soon 
as the act of the agent is i-atified by the prin- 
cipal. At common law, this same conse- 
quence follows from filing the power of attor- 
ney. The actor in civil law courts, and the 
complainant in chancery is entitled to call for 
the oath of defendants, because it is otherwise 
difficult to get at a knowledge of the facts. 
To controvert this oath, there must be the evi- 
dence of two witnesses. 

It is admitted that if the suit be in per- 
sonam, the defendant alone can either plead, 
answer, or claim But it is said that if the 
suit be in rem. all persons may interpose a 
plea or claim, though they are not expressly 
named in the libel. Nobody, however, can 
answer, unless named in the libel. Saspor- 
tas, to justify his interposition in this case, 
exhibits a certificate from the French consul, 
authorizing him to comply with certain cus- 
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(tomliouse requisites as to Ballard's prizes, of- 
wliieh the Rambler is one. He is further 
authorized by this paper to hold the proceeds 
at the disposal of the French republic, whose 
agent he is said therein to be. The certificate 
is dated eleven days after this suit was insti- 
tuted, and when tlie property was in the 
hands of the marshal of this court. Letters 
of agency, or powers of attorney, are to be 
pursued sti-iqtly; and the one in question, 
authorizing only customhouse entries, can 
never be a warrant for defending this suit 

In the case of Jansen and Talbot, Ballard 
suffered his third default to be recorded, and 
relinquished thereby, all claim. Talbot, in- 
<Jeed, stated that he found the prize in Bal- 
lard's possession, and took it from him be- 
cause he had no commission. Here, Ballard 
does not relinquish, but procures a third per- 
son to interpose a plea in his behalf, though 
he is, himself, on the spot, and has been duly 
served with process of the court. 

Let Sasportas' plea be repelled with costs, 
■as being brought forward by a person incom- 
petent thereto. 



Case Wo. 13,816. 

Ex parte TBBBETS. 

[5 Law Eep. 503*] 

District Court, D, New Hampshire. 1842. 

BANKItUPTCT— PrOPEKTV OF MiNOR ChU.DUEN-. 

Held, that the property of minor children, 
which had been accumulated by their sole exei-- 
tions, with their father's consent, and had al- 
ways stood in their name, did not vest in the as- 
signee of the father. 

In this ease, the assignee [Torr] made his 
Tetui-n, that the bankrupt had delivered to 
"him all his property, of every description, 
unless two hundred and seventy-eight dol- 
lars deposited in the Strafford Savings' 
Bank, and two shares in the Rochester Bank, 
^f the value of one hundred dollars each, 
which stand in the name of his two minor 
sons, one twenty, the other seventeen years 
of age, should be deemed and taken as the 
property of the bankrupt. It appeared, that 
Torr, the bankrupt, had been a retailer of 
Tnerchaudise, in the town of Rochester, 
where he now resides, for the last twenty- 
tour years. About ten years since, being 
without a clerk, and to induce his sons to 
remain in the store, he stipulated with them, 
that if they would remain in the store, and 
"be faithful to his interest, they should have 
the privilege of selling confectionery, and 
the profits arising from such sale should be- 
long to them. Accordingly, preparations 
'were made tor keeping their stock and their 
money, entirely separate from the business 
■of the store. They purchased their first 
stock, not exceeding two dollars in value, 
with money which they had obtained, as 
"children obtain small sums of money, and 
enlarged their business as their capital in- 



creased. When the Rochester Bank was es- 
tablished in 1835, they took one share of its 
capital stock, paid one half the amount, and 
gave their note, secured by a pledge of the 
stock, ~ for the other half. The note was 
afterwards paid by them in small sums, as 
they had means. Afterwards, they bought 
another share in the same bank, and secured 
the payment for it, by pledging the certifi- 
cate, and for which payment has since been 
made by them, in small suiiis, realized from 
the profits of their business, as satisfactorily 
appears. Thes.e shares have always been 
taxed to these boys, and they have' ever paid 
the taxes from their own money, and re- 
ceived the dividends made thereon. The two 
hundred and seventy-eight dollars, deposited 
in the Strafford Savings' Bank, in the belief 
of the father, was obtained from their afore- 
said business, and in no other way, as he 
never contributed, either directly or indi- 
rectly, towards this deposit, or the payment 
of the bank shares. 

G. H. "Woodman, for minors. 

HARVEY, District Judge, was of opinion, 
that this ease furnished sufiicient reasons for 
an exception to the general rule, which gives 
to the parent the proceeds of the labor and 
industiy of minor children. And, in adopt- 
ing this conclusion, he was not aware that 
the creditors of the bankmpt had any jusi 
grounds for complaint. For, -from the facts 
•disclosed, it might safely be presumed, that 
the effects of the bankrupt were none the 
less, in consequence of this agreement of the 
father with these boys; but, on the other 
hand, the strong presumption was, that they 
were increased by reason of the greater dil- 
igence and constant attendance on the busi- 
ness of the father, by his sons, considering 
it for their own interest to be trustwoi-thy 
and faithful. He considered it no forced 
construction, to view this transaction in the 
character of a daily task, required to be per- 
formed by these minors, and after the per- 
formance of which, the residue of the time, 
with all its advantages and all that might be 
realized from it, to be at their disposal. This, ' 
he presumed, was a practice of no unfre- ' 
quent occurrence; but the gross injustice ot 
a father, in taking away a small pittance, 
earned under such circumstances, must be 
obvious to every one, however strongly it 
may be urged and suppox'ted by strict legal 
construction. Moreover, he thought the cred- 
itors had no equitable claim to this property, 
for the reason, that it never was considered 
the iDroperty of the bankrupt, and of course 
he never could have received any further in- 
dulgence, or additional credit from them on 
this account. The books of the savings 
bank, and the collector's tax book, have al- 
ways shown this deposit and these bank 
shares, to be the property of these boys. 
His opinion, therefore, was, that this prop- 
erty could not be claimed by the assignee. 
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Case ISTo. 13,817. 

In re TEBBETTS. 

[5 Law Rep. 259.] 

Circuit Court, D. Massachusetts. Sept. 7, 1842, 

Bankkoptci:— Who may Oppose Dischakge— Pi- 

DuciAKY Debts— Effect of Pkovijjg— Form 

OF Discharge — Coxcbaling Debts. 

1. A person having an equitable claim against 
the estate of a bankrupt, has such an "interest" 
as entitles him to appear and to oppose the peti- 
tion of the bankrupt for his discharge. 

[Cited in Re Sheppard, Case No. 12,753.] 

2. The existence of fiduciary debts, contracted 
before the passage of the bankrupt act, owing 
by the petitioner, constitutes no positive inca- 
pacity, disqualification, or valid objection to his 
being declared a bankrupt, and obtaining the 
benefit of the bankrupt act, if he owes other 
debts, not of a fiduciary character. 

3. Misapplication of fiduciary funds before i;he 
passing of the bankrupt act [of 1841 (5 Stat. 
440)] deprives the party of all right to a dis- 
charge from them only; misapplication after the 
passing of the act, deprives him of all right to a 
discharge from any debts whatsoever. 

[Cited in Day v. Bardwell, 97 Mass. 255.] 

4. Fiduciary debts are provable under the pro- 
ceedings in bankruptcy, equally with other debts, 
at the creditor's election. 

5. If the fiduciary creditor elects to come and 
prove his debt and to take a dividend, he is bar- 
red of all other remedy therefor, except out of 
the assets. 

[Cited in Re Clews, Case No. 2,891.] 
[Cited in Burpee v. Sparhawk, 108 Mass. 115; 
Mor«e V. Lowell, 7 Mete. (Mass.) 153.] 

6. Fiduciary debts, not proved under the pro- 
ceedings in bankruptcy, are not extinguished by 
a discharge and certificate under the act. 

[Cited in Rowan v. Holcomb, 16 Ohio, 465.] 

7. The discharge and certificate of a bankrupt, 
when granted, should be 'n a general form; but 
the terms of them, however general, cannot af- 
fect the rights of those to whom the bankrupt is 
owing debts in a fiduciary capacity, which have 
not been proved under the proceedings in bank- 
ruptcy. 

[Cited in Wilmarth v. Burt, 7 Mete. (Mass.) 
261.] 

8. The date of the passage of the bankrupt act, 
as referred to in the fourth section thereof, 
means after the date of the approval thereof, 
namely, the 19th of August, 1841, and not after 
the day when it was to go fully into operation. 

9. A concealment or suppression by the bank- 
rupt, of a particular debt in the schedule annex- 
ed to his original petition, does not constitute a 
valid objection to his discharge, unless such con- 
cealment or suppression was intentional and 
fraudulent. 

This ease was adjourned from the district 
court under the following cireumstanees. 
The bankrupt, John C Tebbetts, having filed 
his petition for a discharge, at the return 
day of the notice, the following objections 
were filed: "Charles F. Adams, Peter T. 
Homer, and Sidney Homer, all of Boston, in 
the county of Suffolk in said district, mer- 
chants and partners in trade, jointly nego- 
eiating under the firm of Adams, Homer & 
Co,, appear and pray the court here, that 
the said Tebbetts may not be discharged on 
his said proceedings in banlvi-uptcj', and they 
now file their objections thereto in writing. 



as follows: that is to say, that the said 
Tebbetts, heretofore, to wit, in the year eight- 
een hundred and thirty-six, was appointed 
administrator of the goods and estate of 
Henry H, "Willard, late of said Boston, trad- 
er, deceased, intestate, and accepted said 
trust; and in the execution of said trust,, 
the said Tebbetts received a large sum of 
money, belonging to said estate, to wit, 
twelve thousand four hundred and four dol- 
lars and forty-four cents, ($12,404.44), which 
he has never paid over or accounted for. 
That the said Adams, Homer & Co. were 
creditors of said Willard; that upon a set- 
tlement of his estate in the probate court of 
said county, it was decreed to be insolvent; 
that their debt against said Willard was 
proved before the commissioners of insol- 
vency appointed by the judge of probate 
of said county, and the sum of two thou- 
sand one hundred and eighty-four dollars 
and sixteen cents (i52,184.16) was allowed 
them by said commissioners in their return, 
made to the said judge; which said return 
was duly accepted by the said judge, and a, 
decree thereon made by him, upon the sec- 
ond day of March, in the year one thousand 
eight hundred and foi-ty, ordering a distribu- 
tion among the creditors, of all the assets- 
remaining in the hands of said administra- 
tor; which said assets, according to his 
administration account, rendered on said sec- 
ond day of March, 1840, amounted to the 
sum of twelve thousand two hundred and. 
twenty dollars and fifty-four cents, (,$12,220,- 
54), and by the said decree of distribution, 
the said administrator was ordered to pay 
to the several creditors their sevei-ai debts, 
each at the rate of sixty-four cents and four 
hundred and fourteen thousandths on the 
dollar, at which said rate the proportion due 
to the said Adams, Homer & Co., for their 
debt aforesaid, amounted to the sum of four- 
teen hundred and six dollars, ($1406.00) 
which said sum has been demanded by them 
of the said administrator; but he has neg- 
lected and refused to pay the same. That: 
the said Tebbetts, in his petition to this 
court for his discharge as a banknipt, has, 
among the alleged debts from which he 
prays to be discharged, set forth the afore- 
said sum of twelve thousand four hundred 
and four dollars and forty-four cents, ($12,- 
404.44) being the assets aforesaid hereto- 
fore in his hands, in which the said Adams, 
Homer & Co. have an interest as aforesaid, 
and being the same sum of money which said 
administrator has not paid over or account- 
ed foi', as before alleged. That the assets 
belonging as aforesaid to the estate of Hen- 
ly H. Willard, upon which the said Teb- 
betts administered as aforesaid, have, l>y 
his acts and doings in the iiremises. been 
unlaAvfully intermixed Avith the property of 
said Tebbetts and of his late copartners in 
trade, the remains of which are set forth in 
the inventory of property, rights, and cred- 
its annexed to his said petition; and in con- 
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sequence of such unlawful intermixture by 
the said Tehbett^ it cannot now be ascer- 
tained what part of said inventoried prop- 
erty, if any, belongs to said Tebbetts or his 
co-partners, so that a just dividend and dis- 
tribution thereof cannot be made according 
to the statute of the United States in this 
behalf provided. That the said Tebbetts, in 
the list of debts annexed to his said petition, 
has colorably set forth the aforesaid balance 
of twelve thousand four hundred and four dol- 
lars and forty-four cents, due from him in 
his capacity of administrator of said Will- 
ard, as among the ordinary individual debts 
due from him or his co-partners; whereas, 
in truth and in fact, the same was a debt 
owing by him, and created in consequence 
of a defalcation by him while acting in his 
fiduciary capacity of administrator as afore- 
said. All which is in violation of his duty 
in his said fiduciary capacity, in fraud of 
the banlirupt law of the United Sfcites, in 
this behalf made and provided, and to the 
great injury of your petitioners." 

To these objections, the following answer 
was put in by the bankrupt: "And now the 
said Tebbetts comes into court and prays 
Judgment, whether, by reason of any thing 
in the objections filed by the said Charles 
F. Adams, Peter T. Homer, and Sidney 
Homer, contained, he, the said Tebbetts 
ought to be precluded from having and re- 
ceiving a full discharge from all his debts, 
as by him prayed, in his proceedings, un- 
der the act entitled *An act to establish a 
uniform system of bankruptcy throughout 
the United States.' And he also prays judg- 
ment of the court here, whether the above- 
named objectors are entitled to or in law 
have any good right to propound and main- 
tain the said objections." 

At tbe hearing in the district court, the 
following question was ordered to be ad- 
journed into the circuit court, to be there 
heard and determined, namely: •'Whether, 
upon the facts set forth in the written ob- 
jections of Charles F. Adams, Peter T. Ho- 
mer, and Sidney Homer, said Tebbetts can 
and ought to receive any discharge; and 
if any, what discharge and certificate." 

John Pickering, for polities objecting, con- 
tended, that the bankrupt was not entitled 
to a discharge from all his debts; if from 
any, then only from those in his own right: 
(1) Because he had not complied with the 
requisitions of the law, in pursuing his rem- 
edy, if entitled to relief under the law. (2) 
Because he was a defaulter in his fiduciaiy 
chai-acter. (3) Because he had brought for- 
ward debts which were false and^ fictitious 
as respects the general creditors. (4) Be- 
cause he had included in his list of debts, a 
demand which was due from himself as 
administi'ator of an intestate, and represent- 
ed it as an ordinary debt like others due to 
the general creditors. (5) Because he had 
used the property of the intestate and inter- 
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mixed it with his individual property, so 
that it could not be now ascertained what 
pai-t belonged to the intestate, and what 
part, if any, to himself. 

Henry H. Fuller, for petitioner, Tebbetts, 
took the following points: 

First. That Tebbetts, although owing - 
debts in a fiduciary capacity, yet, as he owed 
other debts, those of both descriptions hav- 
ing been contracted before the passage of 
the bankrupt act, was a subject of that law; 
that is, he could petition to be declared a 
bankrupt, and had a right to a decree to 
that effect. To this point he cited the first 
section of the act, "all persons, whatsoever, 
residing, &c., owing debts, not created in 
consequence of a defalcation, &c., who shall 
by petition, &c., shall be deemed bankrupts, 
&c., and may be so declared." 

Second. That as he comes within the pur- 
view of the statute, and has, in fact, been 
declared a bankrupt, by a decree of the 
court in due form, he is now entitled to his 
discharge, if he has obeyed the orders of 
the court, and conformed to the provisions 
of the act; there being only one case, in 
which, by the statute, a person thus situat- 
ed, shall not be discharged, and that is, 
where the debtor has applied "trust funds 
to his own use," since the passage of thp 
act. To this point he cited the fourth sec- 
tion, and particularly the latter part, which 
states the only points, which, being found 
against the debtor by a court or jury, shall 
deprive him of a discharge. It runs thus: 
"If, upon a full hearing, &c., it shall appear, 
&e., that the bankrupt has made a full dis- 
closure, &e., and has in all things confoim- 
ed to the directions, &c., the court shall make 
a decree of dischar'ge," &c. 

Third. Being entitled to a discharge, it 
must be a discharge in general form, from 
all his debts, there being nowhere in the act 
any provision for a partial or qualified dis- 
charge, nor any intimation, that such an 
one might or could be granted in any case 
whatsoever, arising under the act 

Fourth. The persons now appearing and 
opposing a discharge, have no right to be 
heard, inasmuch as they are not creditors 
of Tebbetts. but of H. H. Willard, the de- 
ceased,— and the statute has allowed to cred- 
itors, only, the right to oppose a discharge. 
It is true, the act has directed notice, in cer- 
tain cases, to be given to "creditors, and 
others interested,"— but in the clause in the 
fourth section, giving a right to oppose a 
discharge, the word "creditors," only, is 
used. 

Fifth. To the objection, that the schedule 
of debts was irregular and informal, be- 
cause it set down the debt from Tebbetts, 
as owing "To the estate of H. H. Willard." 
it was answered, that this is well enough, 
because the creditors of Willard, were not; 
directly and in a legal sense, creditors of 
his administrator; but more especially, that 
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this objection to tlie form of the schedule, 
unless it was coupled with a charge, that 
It was so made with some fraudulent design 
-and purpose in the bankrupt, was of no 
validity at any time, because mere honest 
mistakes and errors in schedules are amend- 
able at any time; and in this instance the 
objection comes too late, it being In the na- 
ture of matter in abatement, and should 
have been urged, if ever, before the decree 
of bankruptcy passed; that decree being 
final and conclusive upon all such matters, 
by the express provisions of the act. 

STORY, Circuit Justice. Three questions 
have been ably and fully argued at the bar: 
(1) "Whether the objectors have, by law, any 
right to appear and intervene to oppose the 
petition of the bankrupt for his discharge 
and certificate, under the circumstances stat- 
ed in their written allegation. (2) If they 
have, whether the circumstances, so stat- 
ed, constitute any valid objection to the 
right of the bankrupt to a discharge and 
certificate. (3) If the bankrupt is entitled 
to any discharge, whether it should be a 
general discharge and certificate, or ought 
to be limited in its terms and extent, to such 
debts as are not fiduciary. 

The fii-st question is preliminary in its 
nature, and necessarily involves, what is 
called In the admiralty the jus personse 
standi in judicio, the right of the objectors 
to stand in judgment before the court, as 
parties entitled to contest the petition. The 
argument, on behalf of the bankrupt, re- 
solves itself into this, that the objectors 
are not creditors, and that creditors alone 
have a right to appear and contest his dis- 
charge. The argument on the other side 
is, that although they are not creditors, 
they ai"e "paities in interest," and, there- 
fore, under the banki-upt act of ISil, c, 
9, entitled to appear and contest the dis- 
charge. And in support of this argument, 
the language of the fourth section of the 
act, respecting the application for a dis- 
charge, is relied on; where it is expressly 
provided, that "notice shall be given for a 
prescribed period, by a publication in some 
newspaper, to all creditors, who have proved 
their debts, and other persons in interest, 
at a particular time and place, to show 
cause, why such discharge and certificate 
shall not be granted; at which time and 
place any such creditors or other persons in 
interest, may appear and contest the right 
of the bankrupt thereto." Now, it seems to 
me, that these words, "other persons in in- 
terest," are sufficiently broad and appropri- 
ate to cover the case of the objectors. If 
they are not strictly, in the sense of the 
law, creditors of the bankrupt, they are, 
at least, equitable creditors, and, under the 
circumstances stated in their allegation, 
they have an interest in the funds and prop- 
erty to be administered in bankruptcy. In 
short, in the view of a court of equity, they 



have a direct claim upon the bankrupt for 
the amount of the dividend, decreed in their 
favor, by the court of probate; and no 
court of equity would hesitate to decree it 
to be paid by him out of the assets of the 
estate of Willard, in his hands, and if he has 
wasted them out of his own assets. Upon 
this point, therefore, I feel no doubt what- 
soever. 

Upon the second point, there is, I am sor- 
ry to say, some room for doubt; and that 
doubt is greatly enhanced, by the apparent 
conflict of the decisions, upon the subject, 
made in other circuits, with which I have 
been favored. In Virginia, it has been held 
by one of my learned brothers (Mr. Justice 
Daniel) that a person, who owes fiduciary 
debts, is not entitled to the benefit of the 
bankxTipt act, and is not within the scope 
of Its provisions, and cannot be declared a 
bankrupt, so long as he remains in that pre- 
dicament. On the other hand, in Ohio and 
in New York, two others of my learned 
brothers hold the contrary doctrine, that 
such a person is within the scope of the 
banki-upt act, and may be declared a bank- 
rupt, notwithstanding he owes fiduciary 
debts. The learned judge in Ohio (Mr. Jus- 
tice McLean) holds: (1) That no relief can, 
under the banknipt act, be given against a 
fiduciary debt. (2) That the debt, in that 
case, having been contracted before the pas- 
sage of the bankrupt act, that the applicant 
is not thereby deprived of the benefit of the 
act as to other debts. The learned judge 
in New York (Mr. Justice Thompson) holds: 
(1) That the existence of a fiduciary debt 
does not preclude the party from taking the 
benefit of the bankrupt act, as to all other 
debts. (2) That the banki-upt act, being in- 
tended for the benefit of creditors, a fidu- 
ciary creditor is not bound to come in and 
take his dividend under the act; but he has 
an election to do so, if he chooses. (3) That 
unless the fiduciary creditor does elect to 
come in under the bankruptcy, his debt is 
not discharged thereby; but that the bank- 
rupt is or may be entitled to a discharge 
from all other debts. 

In this state of the authorities, I am re- 
luctantly compelled to examine the question 
de novo, and to d^eclde it according to my 
own judgment of 'the true intendment, lan- 
guage, and objects of the act And, upon 
the best consideration, which I have been 
able to bestow upon the subject, my own 
opinion on this point is, that the existence 
of fiduciary debts, owing by the petitioner, 
constitutes no positive incapacity, disqualifi- 
cation, or valid objection to his being de- 
clared a bankrupt and obtaining the benefit 
of the act, if he owes other debts not of a 
fiduciary character. It seems to me, that 
this is the natural, if it be not the necessaiy 
interpretation of the language of the first 
section of the act, descriptive of the per- 
sons, who are within its purview. The lan- 
guage is: "All persons whatsoever, resid- 
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Ing in any state, district, or territory of tlie 
United States, owing debts, wliicli sliall not 
have been created in consequence of a de- 
falcation, as a public officer, or as executor, 
administrator, j^uardian or trustee, or while 
acting in any other fiduciary capaxiity, who 
shall by petition, &c. shall be deemed bank- 
rupts within the purview of this act, and 
may be so declax'ed accordingly by a decree 
of such court." Now, it seems to me, that 
the just intei"pretation of these words is, 
that they include all persons, who are owing 
other debts, as well as fiduciai-y debts; and 
that they exclude persons, who are owing 
no other than fiduciary debts. The act has 
nowhere said that a person, who owes a 
fiduciary debt, shall not be entitled to the 
benefit of its provisions. All, that is said, 
is, that he must owe other debts, besides 
a fiduciary debt. If he is owing debts, 
which shall not have been created by public 
defalcation, or while acting in any fiduciaiy 
capacity, he falls within the very category 
of the language of the act The descriptio 
persona; is directly applicable to him. If 
the act intended to exclude all persons from 
its benefits, who owed fiduciary debts, the 
appropriate manner of expressing that inten- 
tion would have been, to have said: All 
persons, who do not owe fiduciary debts, 
shall be entitled to the benefit of the act. 
What appears to me to fortify this construc- 
tion of the act is, that the fourth section 
provides, not, that a fiduciary debtor may 
not become a bankrupt under the act, but 
tliat, if he is a bankrupt, he shall not be 
entitled to a discharge or certificate under 
the act, if, after the passing of the act, he 
"shall apply trust funds to his own use." 
Now, this language necessarily supposes, 
that if he has misapplied trust funds before 
the passage of the act, he is or may be still 
entitled to the benefit of the act. And yet 
he may, up to that very moment, be a fidu- 
"iaiy debtor by reason of such misapplica- 
tion. Indeed, in this very case, the objec- 
tions, in the mode and under the circum- 
stances, in which they are presented, are 
objections to the discharge of the bankrupt, 
and not to his being declared a bankrupt. 
For the latter puiTOse the objections come 
too late; for the decree of the district court 
has already proclaimed him a bankrupt; 
and the objections should have been inter- 
posed before that decree, in order to be of 
any validity; and the case, as to the right 
of the petitioner to be declared a bankrupt, 
has passed in rem judicatam. The appli- 
cation is not now to supersede the decree 
of bankruptcy, even if it could be lawfully 
done; but to deny any discharge and cer- 
tificate to the bankrupt. The closing pas- 
sage of the first section of the act. by 
providing that "all such decrees (declaring 
the party a bankrupt) passed by such court, 
and not so reexamined (that is, by a jury), 
shall be decreed final and conclusive as to 
the subject-matter thereof," seems to pre- 



clude all further inquiry as to the pohit, 
whether he was a debtor entitled to the- 
benefit of the act, or not. 

The third question involves still more dif- 
ficulty, and from which it is not very easy 
to free one's mind from all doubt. The 
question is susceptible of being considered 
under various aspects. In the first place, 
are fiduciary debts provable under the bank- 
ruptcy, so as to entitle the creditor, at his 
option, to come in and take a dividend? 
In the next place, if he does come in, will 
the discharge and certificate amount to an 
extinguishment or waiver of all right to his 
debt, beyond what the assets of the bank- 
rupt will satisfy? In the next place, if the 
fiduciary creditor does not come in and 
prove his debt under the bankruptcy, will 
the dischai'ge and certificate, if obtained by 
the bankrupt, operate as an extinguishment 
thereof, or leave the fiduciaiy creditor with 
a full title to all his rights and remedies in 
the same way, as if no decree of bankruptcy 
had occurred and no discharge and certifi- 
cate had been given? And in the next 
place, if the fiduciary debts are not extin- 
guished by the discharge and certificate in 
bankruptcy, should the discharge and cer- 
tificate be in a general form, or contain an 
exception of such fiduciary debts? There- 
is no direct and positive provision in the act, 
which resolves either of these questions;, 
and, therefore, the answers must be wrought 
out by a close survey of the true objects and 
intents of the act deducible from its vai'ious 
enactments. 

After bestowing considerable reflection up- 
on the subject, under these various -ts- 
pects, I have at length come to the concUi- 
sion (1) that fiduciary debts are provable- 
under the proceedings in bankruptcy equally 
with other debts, at the creditor's election; 
(2) that if the fiduciary creditor elects to 
come and prove his debt, and to take a 
dividend, he is barred of all other remedy 
therefor, except out of the assets. I deduce, 
this latter conclusion from the language of 
the fifth section, which declares, tliat "no- 
creditor or other person coming in and prov- 
ing his debt or other claim, shall be allowed 
to maintain any suit at law or in equity 
therefor, but shall be deemed thereby to- 
have waived all right of action and suit 
against such bankrupt." The other conclu- 
sion I deduce from the general language of 
the act, which enables "all creditors to come 
in and prove their debts and claims;" and 
a fiduciary creditor is as much within this 
language, as any other creditor. It is a 
benefit, to which he is entitled, in common 
with all other creditors. The act manifestly 
intended to favor fiduciary creditors, and not 
to place them in a worse situation than oth- 
ers; and yet, upon any other interpretation, 
they would be in a worse situation, and be- 
excluded from sharing in the assets, and be 
compellable to rely upon the personal re- 
sponsibility, (if any exists,) of the bankrupt 
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himself,— that is, upon the ability of a per- 
son utterly insolvent and without property. 
And I have no doubt, that fiduciary creditors, 
whether the debts due to them are to be 
treated as legal or as equitable debts, are 
equally within the protective power of the 
act, and in an especial manner of the fifth 
section thereof. I have as little doubt, that 
the present objectors are fiduciary creditors, 
having an equitable debt and claim against 
the bankrupt, and entitled to come in and 
prove it against his estate under the pro- 
ceedings in bankruptcy. The debt is, in- 
deed, due to them primarily by the bank- 
rupt in autre droit, and in his fiduciary char- 
acter; but if he has wasted the assets of the 
intestate, he is personally liable to tne ob- 
jectors for the full amount in his personal 
capacity. In truth, the very enumeration of 
the debt of §12,404.44 cents in his schedule, 
as due to the estate of his intestate, admits, 
that he has wasted all the assets thereof to 
that amount. 

The next point (3) Is, that upon which I 
have felt most difficulty, namely, whether 
fiduciary debts, not proved under the pro- 
ceedings in bankruptcy, are extinguished by 
a discharge and certificate under the act. 
After some hesitation. I have come to uue 
conclusion, that they are not. There is not, 
I admit, any positive clause to this efl:eet; 
but it seems to me, to be a just result, from 
the general provisions and objects of the 
act, and especially of the first and fouith 
sections thereof. If fiduciary debts, as wed 
as other debts, were intended to bo barred 
or extinguished by a discharge and certifi- 
cate obtained, by the bankrupt, under the 
act, it seems diflicult to perceive, why the 
first section has so studiously excluded per- 
sons, owing fiduciary debts, alone, from 
the benefit of the act. Yet they certainly 
are so excluded. If, on the other hand, we 
construe tlie act, as saving the rights of 
the fiduciary creditors, and exempting them, 
at their option, from the operation of the act 
—from motives of public" policy—and the de- 
sign of putting strong marks of distinct'on 
and reprobation upon official and fiduciary 
defalcations, we readily see, why the party 
may still be permitted to obtain the benefit 
of the act, as to other debts, without, in any 
manner, impairing this policy, or breaking 
in upon this design. It leaves the party, as 
to his fiduciary debts, where It finds him, 
to the justice, and it may be to the mercy 
of the creditors. In this manner, the whole 
section is in entire harmony with itself, as 
well as with other parts of the act, and 
has an appropriate meaning and use. The 
fourth section illustrates this interpretation. 
By that, the bankrupt is denied any dis- 
charge or certificate, if, after the passing 
of the act, (which in my judgment means 
after the date of the approval of the act, 
viz., the 19th of August, 1841, and not after 
the day when it was to go fully into opera- 
tion, viz., from and after the first day of 



February, 1842,) he "shall apply trust funds 
to his own use." Now, it is plain, that such 
a misapplication, after the passing of tne 
act, is treated as a gross fraud, which ought 
to deprive the party of any discharge or cer- 
tificate under the act, as to all his debts 
whatsoever, not only such as are fiduciary, 
but all others. But if the misapplication 
was before the passing of the act, the party 
is not deprived of his right to a discharge 
or certificate; so that there is no difficulty 
in saj'ing, that the discharge may well 
operate as a bar or extinguishment of all 
other debts, leaving still fiduciary debts a 
privileged class, untouched by the act upon 
the grounds of the public policy above sug- 
gested. In this mode of construing the act, 
the distinction between fiduciary debts and 
others is constantly preserved; and the 
public policy is throughout maintained and 
promoted. Misapplication of fiduciary funds 
before the passing of the act deprives tne 
party of all right to a discharge from them 
only; misapplication after the passing of 
the act deprives him of all right to a dis- 
charge from any debts whatsoever. 

The remaining point (4) is, what ought to 
be the form of the discharge and certificate? 
Ought it to be in a general form, or with a 
special exception of fiduciary debts? I 
think, that it should be in a general form 
for two reasons. In the first place, no other 
form is contemplated by the provisions of 
the act, and especially by the fourth section, 
which is pointed to this very matter. The 
language of the section is, that the bank- 
rupt shall "be entitled to a full discharge, 
from all his debts, to be decreed and allowed 
by the court, which has declared him a 
bankrupt, and a certificate granted to uim 
by such court accordingly upon his petition 
filed for such purpose;" and again, "and 
such discharge and certificate, when only 
granted, shall in all courts of justice be 
deemed a full and complete discharge of all 
debts, contracts, and other engagements of 
such bankrupt, which are provable under 
this act" Now, it seems to me difficult to 
perceive, that any other form than that 
of a general discharge and certificate, is re- 
quired, or justified, or allowed by this lan- 
guage. In the next place, there is no ne- 
cessity to except fiduciary debts from the 
general terms of the discharge and certifi- 
cate; for if they are by implication excepted 
from the operation of the act, where the 
fiduciary creditor does not elect to come in 
and prove his debt, and take a dividend 
under the proceedings, it is plain, that the 
terms of the discharge and certificate, how- 
ever general, cannot vary or control his 
rights; and that his debt will not be barred 
or extinguished thereby; but he may, if the 
discharge and certificate are pleaded to any 
suit for his debt, reply the fact, that it is a 
fiduciary debt. There is no necessity, there- 
fore, and no utility in excepting such debts 
from the general terms of the certificate, 
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even if it were otlierwise authorized by the 
act. 

Another objection, to the right of the 
bankrupt to a discharge or certllieate, has 
been taken at the bar; and that is, that 
the bankrupt has not enumerated the ob- 
jectors among the creditors in the schedule 
of the debts due by him; but has simply de- 
clared himself to be a debtor to "H. H. Will- 
ard's estate $12,404.44, whereas he ought to 
have stated the names of all the creditors, 
as his creditors, to and among whom the 
court of probate had ordered a dividend to 
be apportioned and paid under the proceed- 
ings in that court, and among others the ob- 
jectors, as creditoi*s for the sum of ?2,- 
184.16." I doubt, if the objection has any 
just foundation in law. Strictly speaking, 
the bankrupt is a debtor to the estate of H. 
H. Willard for the whole amount of §12,- 
404.44; and if he were to die,- or to be dis- 
charged from his administration at any time, 
the administrator de bonis non would have 
a right of action against him or his executor 
or administrator for the full amount of that 
debt, as assets of and a debt due to the es- 
tate of H, H. Willard; and the judge of pro- 
bate would have a right to direct a suit 
therefor against him and his personal repre- 
sentative upon his official bond, and the 
sureties thereto. Indeed, the debts due to 
the objectors and the other creditors otH. 
H. Willai-d's estate ax-e not at law and ex 
directo the personal debts of the bankrupt; 
but are due by him in autre droit. Thev 
are strictly debts due from the estate of H. 
S. "Willard to them; and they are by no 
means limited in their remedy to a personal 
suit against the bankrupt, if other assets 
should appeal', or if they can obtain pay- 
ment upon the official bond of the bankrupt 
from his sureties in the probate court, 'x'he 
debts are, therefore, only secondarily, and 
in equity, debts due by the bankrupt, upon 
the election of the creditors of H. H. "Willard 
so to consider them. 

But if the case were otherwise; and the 
schedule ought to have contained the names 
of all the creditors of H. H. "Willard, entitled 
to dividends under the probate decree, still, 
unless the concealment or suppression was 
intentional and fraudulent, and not by mere 
mistake or accident, it does not appear to 
me to constitute any valid objection to the 
grant of a discharge and certificate under 
the act. This appears to me to be a plain 
result of the provisions and exceptions of 
the fourth section of the act. Nor is the 
mischief of the omission irrehiediable. On 
the contrary, it is in the power of the dis- 
trict court to give the omitted creditors uhe 
same benefit, as if their debts had been 
formally stated in the schedule. The omis- 
sion to include the debts should have been 
"wilful," that is, knowingly wrongful or 
fraudulent, to produce a forfeiture of his 
right to a discharge and certificate; for the 
language of the fourth section is, that if any 
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bankrupt "shall wilfully omit or refuse to 
comply with any orders or directions of 
such court, or to conform to any other requi- 
sites of this act, &e. &c., he shall not be en- 
titled to any such discharge or certificate." 
Upon the whole, I shall direct a certificate 
to be sent to the district court in conformity 
to the opinions above expressed. 



TEEL (HULSEOAMP v.). 
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Case K"o. 13,818. 

TEESE et al. v. PHELPS et al. 

[McAll. 17.] 1 

Circuit Court, N. D. California. July Term, 1855. 

Pleading — AvER^^ENT of Resii>ence in District 

— Following State Foksis — Patents — 

■Whether Patentable— How Deteioiined. 

1. An allegation, in the complaint, of residence 
of the parties is not necessary to impart jurisdic- 
tion. 

2. If a defendant ife sued out of his district, he 
must plead his personal privilege. 

3. The objeetioiis to the form of a complaint 
must be availed of by special demurrer. 

4. This court has by rule adopted the forms 
of pleadings and practice in the courts of this 
state, as ascertained by its practice act. unless 
they contravene the acts of congress or the rules 
of this court. 

5. "Whether an invention is patentable is a 
mixed question of law and fact, and should not, 
in ordinary cases, be disposed of without the in- 
tervention of a jury, where the title lias not been 
fixed at law. 

[Cited in Blessing v. John Trageser Steam 
Copper "Works, 34 Fed. 754.] 

This action is brought to recover damages 
for the alleged infringement of a patent To 
the complaint a general demurrer has been 
filed. 

Charles H. S. Williams, for plaintiffs. 
B. S. Brooks, for defendants, 

McALIilSTER, Circuit Judge. The grounds 
assigned in argument are, first, that there is 
no allegation in the complaint that either 
plaintiffs or defendants are residents of any 
particular district. It is not indispensable 
to make such averment If a party be sued 
out of his district, he can plead his personal 
privilege. In this case it is not alleged that 
the defendants are sued out of the disti'ict 
of which they are residents. The objection 
is, that there is no allegation in the complaint 
that the defendants are residents of the dis- 
trict in which they are sued. Such, allega- 
tion is not necessary to give jurisdiction to 
the couii:, and it certainly constitutes no part 
of the plaintiffs' cause of action. Tn Graeie 
V. Palmer, 8 ^Tieat. [21 U. S.] 699, Chief Jus- 
tice Marshall says: "That the unifonn con- 
struction under said clause (Judiciary Act 
1789, c. 20, § 11; 1 Stat. 78) had been, that it 

1 [Reported by Cutler McAllister, Esq.] 
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was not necessary to aver on the record that 
the defendant was an inhabitant of the dis- 
trict, or found therein. That it was sufficient 
if the court appeared to hare jurisdiction by 
tlie citizenship or alienage of the parties." 

The second ground of demurrer goes to the 
form of complaint. It is admitted that this 
complaint is substantially an action on the 
case; but it is urged that it is not elotlied in 
the technical form as known at common law. 
The defects alleged, being matters of form, 
cannot suspend the action of the court, in- 
asmuch as they have not been made the 
ground of a special demurrer, as required by 
the judiciary act of 1789. But if a special 
demurrer had been filed, and the defect al- 
leged, that the action was brought in a form 
different from that which accords with the 
common law, the objection would not have 
been available. The act of congress known 
as the "Process Act," passed May 19, 1828 
[4 Stat. 278], adopted the forms and modes 
of proceedings in the state courts in com- 
mon-law cases, as controlling the practice of 
the courts of the United States, subject to 
such alterations and additions as the said 
courts of the United States shall in their dis- 
cretion deem expedient, or to such regulations 
as the supreme court shall from time to time 
prescribe. In all the states except Louisiana, 
while actions at law are ti-ied upon their 
merits by the application of common-law 
principles, the forms of pleading as they ob- 
tain in the state courts have been adopted in 
most of the courts of the United States. This 
court has, by a rule, adopted the forms of 
pleading and practice which obtain in the 
courts of this state, in all cases not provided 
for by the rules of this court or the acts of 
congress. Now, the complaint in this case 
cannot be deemed defective: though not tech- 
nically correct, it is a substantial compliance 
with the mode of pleading prescribed by the 
practice act of this state, in conformity to 
which, as far as practicable, it is the duty 
of this court to act. It is urged in support of 
the demurrer, that, as the act of congi'ess of 
August 23, 1842 (5 Stat. 517), gives full pow- 
er to the supreme court of the United States 
to regulate from time to time the forms of \ 
writs and other process in the circuit courts, 
the preceding acts of congress are repealed. 
There is no repealing clause in the statute. 
Its only object is to give a supervisory pow- 
er to the supreme court over the rules of 
subordinate courts. Under this act that tri- 
bunal has prescribed rules in admiralty and 
in equity; but has not thought expedient to 
prescribe rules in common-law cases; thus 
leaving the eii-euit courts to govern them- 
selves by the modes of proceeding which ob- 
tain in the state courts, modified by their 
own rules. A practical illustration of this 
will be found in the case of Christy v. Scott, 
14 How. [53 U. S.] 282. 

The third ground of demurrer is, that the 
improvement for which the plaintiffs claim 
a patent, is neither an art, a manufacture, 



nor composition, and is therefore not patent- 
able. Whether a given improvement is a 
patentable invention, is a mixed question of 
law and fact, and should not, in ordinary 
cases, be disposed of on demurrer and with- 
out the intervention of a juiy. The last ob- 
jection is, that the specification is too indefi- 
nite. The court does not so consider it, and 
if the jury should find it novel, cannot re- 
gard it of such indefinite character as to de- 
feat the patent on that ground. 

An order must be entered in this case that 
the demurrer be overruled, defendant pay- 
ing costs. 



Case ITo. 13,819, 

TEESE et al. v. PHELPS et ah 

[McAll. 48.] 1 

Circuit Court. X. D. California. July Term. 1^55, 

Patents — Con.stiiuctios of Specificatioxs — 

Novelty — Equivalents — ^Invention — 

Mecbaxical Skill. 

1. The construction of the specification in an 
application for a patent, so far as the language 
IS concerned, is a question for the court. 

[Cited ip Van Antwerp v. Hulburd, Case No. 
16,82 / .J 

2. The application of the facts to the law is 
for the jury. 

3. The clearness the law requires in a specifi- 
cation is such as will distinguish the thing pat- 
ented from all others previously known, and 
wliich will enable a person skilled in the art of 
which it is a branch, to construct the thing speci- 
fied. 

4. The production of the patent is prima facie 
evidence of novelty. 

[Cited in AVhitcomb v. Spring Val. Coal Co., 
47 Fed. 655.] 

5. If the idea involved in the patented article 
has occurred to others, if that idea has not been 
embodied in a practical form, it will not dis- 
prove novelty, 

6. If the article produced be substantially the 
same with the one patented, with variations in 
form only, or where a new and substantial re- 
sult is not pi-oduced, such cannot affect the right 
of plaintiff. 

7. If there be invention, to whatever extent, 
it is sufficient. 

8. If the process required no more skill than 
that possessed by an ordinary mechanic skilled 
in the business, tliere is an absence of inventive 
faculty, and only the exercise of mechanical skill. 

This was an action at law brought to re- 
cover damages for the infringement of a pat- 
ent; and the following instructions were 
given to the jury: 

McAllister, circuit Judge. To sustain 
this action, the plaintiff must establish: (1) 
That the improvement he claims was prop- 
erly explained in the specification which ac- 
companied his application to the patent- 
office. (2) That such improvement is useful 
and novel, and that he was the first and orig- 
inal inventor. (3) He must establish by 
proof the infringement of his patent, and the 

1 ^Reported by Cutler McAllister, Esq.] 
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Jictual damages incurred by reason thereof. 
As to the specification,— so far as the con- 
struction of the written words of that docu- 
ment is concerned, it is a question for the 
court. The application of the facts to the 
specification as construed by the court, is an 
inquii'y you are to malce. On this point I 
. instruct you that the clearness the law re- 
quires in a specification must be, such as 
will distinguish the thing patented from all 
others previously tnown, and which will en- 
able a person skilled in the art or science of 
which it is a branch, or with which it is 
nearly connected, to construct the thing spec- 
ified. The testimony is before you on this 
point, especially that of .Tohn Kittedge, which 
3'ou will apply to it. The utility of the im- 
.prorement claimed has been admitted; but 
its novelty is disputed. The rules that are 
to control you in deciding on this fact are 
these: The production of the patent is prima 
facie evidence of the novelty of the thing 
patented; and the production of it imposes 
upon the defendant the duty of proving that 
the patentee was not the first inventor. In 
the investigation of the testimony invoked by 
, defendant to negative this prima facie evi- 
dence, you will carry with you for your in- 
struction the following rules: (1) Should you 
conclude that the idea of the improvement 
'Claimed in this case had occurred to others, 
few or many, still, if that idea has not been 
-embodied in some practical form, the exist- 
ence of that idea will not disprove the novelty 
of the improvBment. (2) If you should con- 
elude that the idea of this improvement, and 
hints, concerning it, had come to the pat- 
entee from others, still, if the patentee was 
the first who gave to that idea a useful and 
practical form, his rights are not to be de- 
feated. " - 

The next' point is the infringement. This 
is where the article constructed and produced 
in evidence is substantially the same with 
■the one patented, the variations being in 
form and not in substance; or where a new 
and substantial result is not produced by 
such variation. Such will not affect the 
right of plaintiffs. Gray v. .Tames [Case No. 
■ 5,718]. • Before directing your attention to 
the damages, I desire you to look to the evi- 
dence in this case tending to show an aban- 
donment by plaintio:?, and whether the im- 
provement patented is patentable. Prior to 
the act of congress of March 3, 1839 (5 Stat, . 
353), if the patentee had allowed the public 
use of his invention, or the free use of it to 
individuals, before he applied for his patent, 
•it would invalidate the patent. Such is no 
longer the law; and the use of his inven- 
tion by individuals, unless it had continued 
more than two years prior to the obtainment 
of his patent, will not invalidate it. Curt. 
Pat. §§ 58, 307. This, although the ^se of it 
was with permission of the patentee. If, on 
the contrary, the use is without his consent, 
it is a trespass upon his rights, unless such 
use was so frequent, public, and notorious, j 
23FED.CAS.— 53 



and was continued so long a time and at- 
tended by such circumstances as i-aised , a 
conclusion that the party had abandoned his 
right Curt. Pat § 308; Pierson v. Eagle 
Screw Co. [Case No. 11,156]; Wyeth r. Stone 
[Id. 18,107]. 

Is the improvement claimed patentable? 
On this point, you will observe that the claim 
is for a new combination of the flat-bottom- 
ed tines of the fork with the sharp, angular 
formation of the upper sides of 'the tines. 
It is claimed that, by this combination, a 
novel and useful result has been obtained. 
If such result has been obtained, neither the 
simplicity of the structure nor the greater 
or less amount of invention or intellect em- 
ployed as ah element, are of importance in 
determining the validity of the patent. The 
distinction is, that where there is a mere 
application of an old thing to a new use, it 
is not patentable; but where there is ex- 
hibited an inventive faculty in the process, 
it is/ Curt Pat §§ 11, 12. To iilusti-ate: In 
one case, a claim was made for an improve- 
ment in making a mold-board to a plow, by 
which the molding part, or face of the mold- 
board, was made to work in circular lines 
instead of straight lines; by which it was 
claimed that every pait of the furrow-sluice 
was embraced far more than by any other 
shaped plow, &c. The court say,- "that if by 
changing the form and proportion a new ef- 
fect is produced, there is not simply a change 
of form and proportion, but a change of prin- 
ciple also. In eveiy case, therefore, the 
question must be submitted to the jury 
whether change of form and proportion has 
produced a different effect" Davis v. Pal- 
mer [Case No. 3,645]. In another case, a 
claim was made for an improvement in mak- 
ing friction-matches, by means of a new 
compound; and it was in proof that all the 
ingredients had been in use before. The 
court say, "The question is, had the mate- 
rials been in, the same combination V if not, 
it was patentable, however simple it might 
be." Ryan v. Goodwin [Id. 12,186]. In an- 
other case, the arrangement of bowed flyers 
in a fly-frame in two rows, was held to be 
patentable, although open-bottomed flyers 
had been previously arrangetl in the same 
way in one row. Davoll v. Brown [Id. 3,- 
662]. . , 

Thus much as to the amount of. invention 
required. I will now direct your attention 
to one or two eases where the patents were 
decided to be invalid on the ground that the 
improvement claimed was an application 
and not an invention. A claim was made for 
an improvement, being a new mode by which 
the back of a rocking-chair could be reclined 
and fixed at any angle required, by means 
of an apparatus; and the patent was de- 
clared void because the same apparatus had 
been long in use, and applied to other ma- 
= chines, if not to chairs. Bean v. Small wood 
[Case No. 1,173]; Hotey v. Stevens [Id. 6,- 
745]. In Hotchkiss v. Greenwood, 11 How. 
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[52 U. S.] 248, 265, the claim was for an im- 
provement in making door and all other 
knobs of all kinds of clay used in pottery, 
and of porcelain, in having "the cavity in 
which the screw or shanic is inserted, Tjy 
which they are fastened, largest at the bot- 
tom of its depth, in tlie form of a dovetail, 
and a screw foi-med therein by pouring in 
metal in a fused state," The patent was 
deemed invalid for want of invention. 

Upon this question of invention, it is proper 
you should have some general rule, to control 
you while acting upon the evidence in the 
case which refers to it; and I instruct you 
that, if the flattening of the bottom of the 
tines of the fork is a process which, in your 
opinion, required no more skill or ingenuity 
than that possessed by an ordinary mechanic 
skilled in the business, the patent is invalid. 
If, on the other hand, there was an exliibition 
of inventive faculty beyond the skill of a 
capable mechanic, the patent is good- 

As to the damages. The statute gives act- 
ual damages sustained by the plaintiffs; the 
power to inflict a greater amount is commit- 
ted to the discretion of the court, within the 
limit of trebling the actual damages found 
by the jury. If the plaintiff has ^ven you 
sufficient testimony to enable you to find the 
damages incurred by him, by sales made of 
the article constructed by defendant, that 
will constitute a correct basis on which you 
can act. If none such has been given to you, 
your attention must be directed to such other 
items which he has proved. The damages in 
actions similar to the present, must not be 
conjectural, but actual. 

With foregoing views of the legal princi- 
ples which should control you in your deliber- 
ations, I leave with you the facts for j^our 
adjudication. 

Verdict for plaintiffs for the sum of ?800, 



TEFFRY (UNITED STATES v.). See Case 
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Case mo. 13,820. 

The TELAMON. 

[4 Adm. Kee. 570.] 

District Court, S, D, Florida. March 14, 1852. 

SaIUVAGE — COMPESSATIOS — SEPARATE CONSOllT- 
SHIPS. 

[Twenty per cent, allowed on goods saved 
from a wreck, with comparatively little labor 
and expense, by a first expedition, 50 per cent, on 
goods saved partly by diving, by a second expedi- 
tion, and 60 per cent, on goods saved entirely by 
diving, by subsequent expeditions.] 

[Cited in The Isaac Allerton, Case No. 7,088; 
Baker v. The Slobodna, 35 Fed. 541.] 

[Libel in rem by "William Lowe and others 
against the cargo and materials of the ship 
Telamon for salvage.] 
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Thomas F. King, for libelants. 
TVm. R Hackley, for respondent. 

MARVIN, District Judge. The ship Tela- 
mon while on a voyage from New York to 
New Orleans ran ashore on the Delta 
Shoals, near Key Vacas. and was totally 
lost. The value of the materials and cargo 
saved by libellants amounted to ^37,248.91. 
Every possible effort was made to save the 
ship, but without success. The goods saved 
by the seven vessels composing the first con- 
sortship amounted to 523,904.88, and this 
property was saved in good condition, or 
nearly so, and with but little labor and dif- 
ficulty as compared with that subsequently 
saved. The goods saved by the nine vessels 
composing the second consortship amounted 
to $7,967.26. This property was saved in 
a damaged condition, and in part by diving. 
The goods saved by the third consortship, 
composed of seven vesels, amounted to $1,- 
283.76, and were all saved by diving. The 
goods saved by the fourth consortship, com- 
posed of five vessels, amounted to $496,17, 
and were saved by diving. This consort- 
ship also saved the materials amounting to 
$2,417.74, and expended $900 for hire of 
windmills and pumps employed in their un- 
successful efforts to float the ship. Certain 
other vessels saved property worth $1,179.10 
by diving. The court awarded 20 per cent, 
to the first consortship, 50 per cent, to the 
second consortship, and 60 per cent, to the 
others on the amount saved by each, re- 
spectively, and also awarded to the fourth 
consortship the amount expended for hire 
of windmill and pumps. 



Case mo. 13,8S1. 

The TELEGRAPH. 

[Cited in WalHs v. Chesney, Case No. 17.110, 
Nowhere reported; opinions of district and cir- 
cuit courts not now accessible.] 



TELEGRAPH, The. See Case No. 9,217. 

TELEGRAPH CO. (DORGAN v.). See Case 
No, 4,004. 



Case No. 13,8S2. 

The TELLER. 

District Court, 1839. 

Mauitisib Liens — Repaiks asd Supplies — ^Homb 
Port. 

[Cited in Thomas v. The Kosciusko, Case No. 
13.901, and Ben. Adm. 162, to the point that the 
general maritime law does not provide a lioA for 
supplies and labor furnished a vessel at her home 
port, since, in the absence of state regulation, 
such supplies and labor are presumed to have 
been furnished upon the personal credit of the 
owner of the vessel.] 

[Nowhere reported; opinion not now accessi- 
ble. Affirmed by circuit court; opinion not re- 
ported.] 
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Case No. 13,833. 

The TELLUMAH. 

[3 Adm. Rec. 293.] 

Superior Court, S. D. Florida. Jan. Term, 
1846. 

Salvage — Service — Amocst of Compexsation. 

[For saving the .cargo of crockery and hard- 
ware and materials of a ship lost upon the Flori- 
da r6ef, by 150 or 200 salvors, by great labor 
and exposure, the court awarded $11,931 as sal- 
vage, the cargo, etc., being appraised at $35,821, 
■with duties thereon of $8,980.] 

[Cited in Baker v. The Slobodna, 35 Fed. 542.] 

[This -was a libel in rem by Joseph Stick- 
ney and others against the materials and 
■cargo of the ship Tellumah for salvage.] 

S. R. Mallory, for libellants. 
W. R. Hackley, for respondent. 

MARVIN, District Judge, The American 
ship Tellumah, Borland, master, bound from 
Liverpool to Havana, laden -with a cargo of 
crockery, iron, hardware, etc., on the 18tU 
day of November last struck on the Florida 
Reef, where she bilged, filled with water, 
and was totally lost, -with a considerable 
part of her cargo. The libellants, Stickney 
and his associates, some one hundred and 
fifty or two hundred in all, by great labor 
and exposure succeeded in saving a consid- 
erable portion of the cargo and the mate- 
rials of the ship. The materials and all the 
cargo saved, excepting a lot of gas works, 
six sugar rollers, and a box of thread, have 
been sold under the previous order of the 
court, and the articles excepted from sale 
have been appraised. The proceeds of the 
Bales and the appraisement together amount 
to §35,821.39, and the duties thereon amount 
to $8,980.08, leaving as a net amount upon 
which salvage may be decreed $26,841.31. 

Under the circumstances of the case, I 
shall allow as the full salvage upon the en- 
tire cargo and materials saved, the sum of 
$11,931.66, which is to be distributed among 
the salvors according to the decree. 

It is therefore ordered, adjudged, and de- 
creed that the sum of $11,931.66 be allowed 
to the salvors of the cargo and materials of 
the ship Tellmaah for their services in 
saving the same, and that it be distributed 
among them, and paid to the masters of the 
respective vessels, for themselves, owners, 
and crews. And application having been 
made by O. O'Hara, on behalf of the con- 
signees, for the restoration of certain gas 
pipes and other gas works, and he having 
presented a bill of lading regularly indorsed 
therefor, and consenting to pay the salvage 
and other charges thereon, and the articles 
having been appraised at the sum of $2,- 
003.66, including the duties, and the duties 
appearing to be $312.14, it is ordered that 
the said articles be delivered to the said 
O'Hara upon his paying to the marshal the 
sum of $1,350, which sum includes the sal- 
vage duties and certain expenses thereon. 



and is supposed to be sufficient to include 
any other charges and expenses said arti- 
cles may be justly liable for on making up 
a final average account. In like manner, 
Mr. F. A. Browne having presented bills of 
lading regularly indorsed for six sugar roll- 
ers, appi-aised at $225.90, including the du- 
ties, and the duties being $90.48, it is or- 
dered that the same be delivered to him 
upon the payment of $155, which sum in- 
cludes salvage, duties, and charges as above. 
In like manner, a bill of lading having been 
duly presented by Mr. F. A. Browne for one 
box spool thread, appraised at $240, includ- 
ing $87 duties, it is ordered that the same 
be delivered to him upon the payment of 
$157, which sum includes salvage, duties, 
and charges, as above specified. 

It is further ordered and decreed that, 
after paying the salvage decreed as afore- 
said, the clerk tax and pay the bills for 
wharfage, storage, and labor, and the costs 
and expenses of this suit, out of the residue 
of the proceeds of said cargo and materials, 
and that he pay the remainder of said pro- 
ceeds to the master of said ship, for and on 
account of whom it may concern, and that 
all other questions be reserved. 



TELOS, The (REED v.). See Case No. 11,653. 

Case No. 13,824. 

The TEMPEST. 

[Cited in The Angelina Corning, Case No. 384. 
Nowhere reported; opinion not now accessible.] 



Case ISTo. 13,825, 

In re TEMPLE. 

[4 Sawy. 92; i 17 N. B. R. 345.] 

District Courts D. California. Sept. 25, 1876. 

Bankuupty — Partnership — Notice — Void Ad- 
judication— Assignment UNDER State Law. 

1. Where one partner, on his voluntary peti- 
tion, obtained from the register an adjudication 
against the firm, without giving the notice re- 
quired by rule 18, lidd, that the adjudication is 
void. 

2. Where the same person, on the same peti- 
tion, obtained an adjudication against a firm of 
which he had been a member, but which had 
been dissolved by the death of his copartner, held, 
that the adjudication is void. 

3. The assignee in bankruptcy is entitled to re- 
cover property assigned in fraud of the bank- 
rupt act [of 1867; 14 Stat. 517], although such 
an assignment was made in strict compliance 
with the insolvent law of the state, and was for 
the equal benefit of all the creditors. 

In equity. 

Volney E. Howard, James D. Thornton, and 
Joseph Napbtaly, for complainants. 

G. H. Smith, A. Bronson, John M. Coghlan, 
and Wm. S. Wells, for defendants. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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HOFFMAN, District Judge. On tlie tentli 

- day of July, 1S7G, the above-named banlii'upt 

liled his petition for adjudication individually, 

and as a member of the firms of Temple & 

Workman and Temple & Ledyard. - 

He averred that both of those firms were in- 
Holvent, and he annexed schedules showing 
his separate assets and liabilities, and the as- 
sets and liabilities of the two firms of which 
he was a member. The petition was referred 
to J. J. Werner, Esq., one of the registers of 
this court, who, on the twentieth July, 1876, 
adjudged the said F. P. F. Temple, individ- 
ually, and as sui-viving "partner of the firm 
of Temple & Wortman, and the said firms of 
Temple & Workman and Temple & Ledyai'd, 
banknipts, accordingly." It is admitted that 
Workman was dead at the date of the filing 
of the petition, and it does not appear that 
Ledyard assented to the petition or had any 
notice whatever of the proceeding. 

On the twenty-first August, 1876, Volney E. 
Howard filed his bill in equity against D. 
Freeman and E. F. bpence, setting forth that 
he is a creditor of the said F. P. F. Temple, 
and that he brings suit for himself and all 
other creditors of said bankmpt, and all cred- 
itors of said firms of Temple & Workman and 
Temple & Ledyard, and also for William Tem- 
ple, administrator, with the will annexed of 
William" Workman, deceased. 

The bill in substance avers: That on the thir- 
teenth day of January'-, the said firms of Tem- 
ple & Workman and Temple & Ledyard were 
insolvent and unable to pay their debts, and 
that being so insolvent, and with a view to 
prevent the assets of said firm of Temple & 
Workman, and of the said firm of Temple & 
Ledyard, and the individual assets of said 
bankrupt and of said Workman, from coming 
to their assignees in bankruptcy, and with a 
view to prevent them from being distributed 
under the bankrupts laws of the Revised Stat- 
,ntes, and to defeat the operation of and im- 
jpair, hinder, impede and delay the operation 
and effect of, and to evade the provisions of 
said laws, the said bankrupt and the said 
■William Workman, and the firm of Temple & 
Wovkman, made an assignment of all their in- 
'dividual and partnership assets, and saicl 
bankrupt made an assignment of all the as- 
sets of the said firm of Temple & Ledyard to 
D. Freeman and E. F. Spence, in trust, for 
the satisfaction of the creditors of said firm 
of Temple & Workman, and of the individual 
'membpx-s of said firm, and of the creditors of 
said firm of Temple & Ledyard, and to dis- 
tribute the same amongst the said creditors 
In manner and proportion as provided in title 
3, pt. 2, of the Civil Code of California. That 
said D. Freeman and E. F. Spence accepted 
the said assignment, and took possession of 
said assets and still retain them. That at the 
time the assignment was executed and accept- 
ed, the said assignees had reasonable cause to 
believe and know, and did know that said 
fixm of Teipple & Workman, and the individ- 
uals composing said firm, and said firm of 



Temple & Ledj-ard, were insolvent, and that 
said assignrnent was made with a view and 
with the intent by such disposition of the as- 
sets and property aforesaid to prevent the 
same from coming to their assignee or as- 
signees in bankruptcy', and to prevent said as- 
sets and property from being distributed un- 
der the acts of congress aforementioned, and 
to defeat the object of, and to impair, hinder 
and delaj' the operation of, and evade the 
provisions of said laws. 

The bill contains averments with regard to 
the debts of the firms and the members there- 
of, and the value of tfie property assigned, 
and charges upon the assignee mismanage- 
ment and waste of the estate, and that a 
suit to set aside the assignment aforesaid has 
oeen commenced and is still pending in the 
courts of this state. 

The complainant therefore prays, inasmuch 
as no assignee has yet been appointed, that 
the said Freeman and Spence may be en- 
joined from making any disposition or ti'ans- 
fer of any of the said assets conveyed to 
them under the assignment aforesaid, that 
tJiey be so decreed to have and to hold the 
same in trust for the assignee or trustee 
hereafter to be elected, and that they may 
be required to deliver to such assignee or 
trustee, when elected, all of said property 
and assets. To this bill the defendants have 
filed a general demurrer. 

It is clear that the act of the register ad- 
judicating the firms of Temple & Workman 
and Temple & Ledyard to be bankrupt was 
wholly unauthorized and void. No notice 
was given to Ledyard, as expressly required 
by rule 18 of the supreme court, and Work- 
man was dead at the time the court would 
commence proceedings. The act speaks of 
persons who are partners in trade, and al- 
though partners are deemed to continue to 
be such quoad creditors, notwithstanding a 
formal dissolution, inter sese where there are 
joint assets and joint creditors, it has never 
been held that a partnership dissolved hf 
the . death of one of the members can be 
treated as still subsisting so as to be subject 
to the provisions of the bankrupt laws. 

The effect of an adjudication that the firm 
is bankrupt is to declare each of its mem- 
bers banknipt, and the act requires the as- 
signee to take possession, not only of the 
firm assets, but also of the individual prop- 
erty of each of the partners. The status of 
a deceased person cannot be passed upon by 
a bankruptcy court, nor has he any property, 
the title to which can vest in an assignee 
appointed in a proceeding by or against the 
surviving partner. In Durgin v. Coolidge, 3 
Allen, 555, two partners had signed a peti- 
tion in insolvency and sent it for presenta- 
tion to the court. Before it was presented 
one of them was killed, but the judge, in 
ignorance of that fact, issued the warrant in 
the usual form. It was held that the court 
of insolvency never acquired jurisdiction of 
the separate estate of the deceased partner. 



[23 Fed. Cas. page 837] 



(Case No. 13,825; TEMPLE 



aud that the •warrant to tlie, messejiger .to 
take possession of his separate estate was 
inoperative and void. But it was also held 
that the petition might be treated as that of 
a surviving partner, and that in that relation 
he was entitled to have possession of all the 
partnershij) property. The court say: "It is, 
therefore, quite clear that, upon the death of 
one of two partners, the survivor may right- 
fully apply to the court of insolvency by pe- 
tition, and that thereupon due proceedings 
may he had for the sequestration of the 
partnership property and the disposal of it 
for the payment of the debts due to the part- 
nership creditoi-s." 3 Allen, 550. See, too, 
in re Daggett [Case No. 3,535]. 
. It is, therefore, plain that so far as the bill 
seeks to compel the delivery to the assignee 
of Temple, of the joint assets of Temple & 
Ledyard, the relief must be denied, for Led- 
yard has not been brought before the court, 
and the adjudication that the firm of Tem- 
ple & Ledyard is bankrupt is void. The 
prayer of the bill that the separate estate of 
Workman shall be held m trust for the as- 
signee to be elected, and delivered to him, 
when elected, must also be denied, for the 
adjudication that the firm of Temple & 
Workman is bankrupt is void. This court 
has no power to reach his estate, in the 
course of administration by the probate' 
court, or in the hands of his assignee; and 
the assignee in bankruptcy of Temple, ad- 
judged a bankrupt Individually, and as sur- 
viving partner of the late firm, would have 
no title or right of possession to what was 
formerly the separate estate of his deceased 
partner. It is suggested that Workman, by 
his assignments, converted his separate es- 
tate into joint assets, .and therefore his sur- 
viving partner, or his assignee in banknipt- 
ey, may take possession of it for disrribution. 
But these views seem quite inadmissible. 
The in-incipal object of the bill is to obtain 
a decree declaring the assignment to be void 
under the bankruptcy laws. It cannot be pro- 
nounced void and inoperative to convey title 
to the assignee, and at the same time be 
valid as operaiing a conversion of his sepa- 
rate estate into joint assets. Moreover, such 
was not the effect or intention of the instru- 
ment. It was merely an assignment of all 
Workman's estate, joint and separate, in 
trust, to be distributed amongst his ereditoi's 
according to law. His separate debts might 
have been sufficient to absorb the entire sep- 
arate estate. The fact that these debts are 
small in comparison with the joint debts can 
have no effect to make the assignment a con- 
version of separate assets into joint assets. 
It is imnecessary, however, further to con- 
sider the matter, for since writing the above 
the counsel for the complainant has apprised 
me that he abandons the point. 

From the foregoing it results that the 
bankrupt, as surviving partner of the firm of 
Temple & Workman, was entitled, on the 
death of th6 latter, to the possession of the 



' fimi assets for the purposes of administer- 
ing upon them, and that upon his being ad- 
judged bankrupt individually and as ■ such 
surviving partner, his assignee in bankrupt- 
cy may recover them from the assignee to 
whom he has transferred them by a convey- 
ance, whicli the banki-upt act avoids. It is 
contended that the assignment to the defend- 
ants is void, under those laws. The bill 
avers that the assignment was made with a 
view to prevent the assets of the banki-upt 
from coming to his assignees in bankruptcy, 
and to prevent said assets and propeity from, 
being distributed under the provisions of the 
banknipt laws, and to defeat the object of, 
and to evade the provisions of, and to impair, 
hinder, impede, and delay the operation and 
effect of said laws. It further avers that 
the .defendants kneW that the firm of Tem- 
ple & Workman, and the individuals com- 
posing said firm, were insolvent, and that 
the assignment was made with the view and: 
intent above set forth. ' 

In passing upon this demurrer, these alle-'- 
gations must be taken to be true. The case 
is thus brought within the very terms of 
section 5129, and it is also taken out of the 
operation of the cases decided by Mr. Jus- 
tice Nelson and Mr. Justice Swayne,— Sedg- 
wick V. Place [Case No. 12,622], Langley v. 
Perry [Id. 8,067]. In the first of these cases 
Mr. Justice Nelson places his decision on~ 
the ground that "all intention to defraud 
creditors or to prevent the property of the 
debtor coming to an assignee in bankruptcy 
was denied and that there is no proof to the 
contrary." The learned judge therefore as- 
sumes the assignment in "question to be un- 
tainted with fraud, either against creditors 
or against the bankrupt act," 

In Langley v. Peny [supra], Mr. Justice 
Swayne held that a, voluntary assignment 
of his property by a debtor, for equal distri- 
bution among his creditors, is not neces- 
sarily a conveyance of property with intent 
to defeat or delay the operation of the bank-- 
rupt act. "That the existence of such in- 
tent is a question of fact. The innocence or 
guilt of the act depends on the mind of him 
who did it, and it is not a fraud within the 
meanipg of the bankrupt law unless it was 
so intended." The bill in this case alleges 
this intent, and the allegation is not denied. 
It is contended by the learned counsel for 
the defendants that this case falls under 
the first clause of section 5129, and that the 
assignment can only be avoided because of 
a preference given to some creditor, and this 
only within four months from its date. In 
support of this view, he cites a passage from 
the opinion of the supreme court in Gibson 
V. Warden, 14 Wall. [81 II. S.] 249. The 
language of the court is "upon comparing 
the two clauses together we are satisfied 
that the first clause was intended to refer 
to the past, and the second to the present 
The language employed in the first clause 
imports clearly that the consideration must 
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be one growing out of a former transaction, 
ana that tlie recipient must stand in the re- 
lation thus created to the other party, 

"It is equally clear that the second clause, 
enlightened hy this construction of the first 
one, must he limited to cases where the 
transaction in question was original and com- 
plete in itself at the time it occurred, and 
had no reference for its consideration to any- 
thing between the parties which had gone 
before it" 

If this language be taken literally, the as- 
signment in question evidently falls within 
the second clause of the section. It was 
"original and complete within itself, and had 
no reference for its consideration to any- 
thing between the parties which had gone 
before it." 

The learned counsel, however, argues that 
inasmuch as the assignment was in trust for 
the benefit of the creditors, they must be re- 
garded as the real parties, and the assign- 
ment as founded on "the consideration of the 
assignors' indebtedness to them. But this 
construction of the language of the supreme 
court seems quite inadmissible. The parties 
to the instrument are evidently the assign- 
oi*s and the assignees. It may have been 
made without the knowledge or consent of 
all the creditors. The argument of counsel 
is not founded on the particular circumstan- 
ces of this case. It would equally apply to 
an assignment made without the knowledge, 
or contrary to the wishes of all the creditors. 
In such a case, they surely could not be call- 
ed parties to it. 

But the construction of the two clauses in 
the section does not turn upon a close and 
literal examination of the expressions used 
in an opinion of the supreme court. The con- 
struction of the section substantially given 
by the court is, that the first clause refers 
to cases of preference given to creditors; the 
second, to transfers in fraud of the bankrupt 
act These will ordinarily be to persons oth- 
er than creditors. But the language of the 
clause and its evident object and intent for- 
bid the idea that congress designed to per- 
mit an insolvent to make any or all of the 
fraudulent sales, transfers or assignments of 
his property denounced in the section, pro- 
vided he selects for his accomplices a cred- 
itor, and avoids giving him a preference. 
Such a construction would practically de- 
prive the clause of all effect. 

All the cases cited on behalf of the defend- 
ants impliedly recognize the invalidity of as- 
signments like the one under consideration, if 
made in fi-aud of the act, to a person having 
knowledge of the fraudulent intent. Some dif- 
ference of opinion has arisen on the point 
where the existence of such intent should be 
conclusively presumed, on the ground that ev- 
ei-y one is presumed to contemplate and intend 
the natural and inevitable consequence of 
his acts. But it is nowhere intimated that, 
if this intent be established, the ease does not 
fall within the second clause of section 5129. 



In Mayer v. Hellman, 91 TJ. S. 496, ther 
supreme court applied the six months' limi- 
tation in the second clause to an assignment, 
in all respects similar to the assignment in 
this case. I think it clear, therefore, that if 
the allegations of the bill as to the intent of 
the assignors, and the knowledge of that in- 
tent on the part of the assignees be true (and 
they are admitted by the demurrer), the as- 
signment, so far as it relates to the separate 
estate of the bankrupt Temple, and the firm 
assets of Temple & Workman, must be set 
aside. An interlocutory decree will there- 
fore be entered, setting aside the adjudica- 
tion, in so far as it adjudges the late firm 
of Temple & Workman and the firm of Tem- 
ple & Ledyard to be bankrupts, and direct- 
ing it to be modified by adjudging Temple a 
bankrupt individually, and as surviving part- 
ner of the late firm of Temple & Workman. 
The demurrer filed to the bill will be over- 
ruled, and leave given to answer within thir- 
ty days, and further proceedings will there- 
upon be stayed until an assignee or trustee 
be chosen, and is made a party complainant 
to the bill. 

The injunction heretofore issued will be 
dissolved, so far as it relates to the separate 
property of Workman, deceased, and to the 
firm property of Temple & Ledyard, but will 
be retained in respect of the separate prop- 
erty of Temple and the firm assets of Temple 
& Workman. The order postponing the 
election of assignee will also be vacated, 
and the register ordered to proceed to hold 
such election, the votes to be cast by all 
the creditors of Temple, whether as an in- 
dividual or as surviving partner as afore- 
said. 

NOTE [from 17 N. B. R. 345]. The "first 
clause" mentioned in the opinion refers to 
section 5128, and the "second clause" to section 
5129 itself; section 35 of the bankrupt act 
having been divided by the revision of the stat- 
utes. 



Case Wo. 13,8S6. 

In re TEMPLE. 

[6 Sawy. 77].i 

District Court, D. California. Oct. 30. 1879, 

Bankhuptct — Vacating Assigxmests for Bene- 
fit OF Ckeditors — Intekmediate Jodg- 
MBSTs — Validity of Assignments. 

1. Where an assignment for the benefit of 
creditors, valid by the state laws or at common 
law, is set aside at the instance of an assignee 
in bankruptcy, the latter will take the property 
free of the liens of any judgments obtained aft- 
er the execution of the assignment, and which 
would not have attached had the assignment 
been allowed to stand. Mclntyre v. Reed, 98 
U. S. 507, followed. 

2, An assignment made in conformity to tlie 
provisions of Civ. Code Cal. tit. 3, pt. 2, is valid, 
notwithstanding that the insolvent law of 1852 
[St. lSoO-53, 3141, which is expressly continued 
in force by Pol. Code, § 19, declares invalid any 
assigning), t not made in accordance with its own 
provisions. 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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In bankruptcy. 

Craig & Meredith, for petitioner, 

L. D. Latimer, for assignee. 

, HOFFMAN. District Judge. The point 
which the learned counsel for the petitioner 
discusses with much ingenuity and subtlety 
of argument has been authoritatively settled 
by the supreme court in Mclntyre t. Keed, 
98 U. S. 507, That case decides that where 
an assignment for the benefit of creditors, 
valid by the state laws or at common law, is 
feet aside at the instance of an assignee in 
bankruptcy, the latter will take the property 
free of the liens of any judgments obtained 
after the execution of the assignment, and 
which would not have attached had the as- 
signment been allowed to stand. 

It is contended, on the part of the peti- 
tioner, that the assignment was invalid un- 
der the laws of this state. It appears to 
have been executed in entire conformity to 
the provisions of part 2, tit. 3, of the Civil 
Code of California. The heading of this ti- 
tle is "Assignments for the benefit of cred- 
itors." 

It appears, however, that by section 19 of 
the Political Code it is provided that "noth- 
ing in either of the four Codes affects any of 
the provisions of the following statutes, but 
such statutes are recognized as continuing m 
force, notwithstanding the provisions of the 
Codes, except so far as they have been re- 
pealed or affected by subsequent laws." 
Among the statutes enumerated is "An act 
for the relief of insolvent debtors and the 
protection of creditors, approved May 4, 
1852, and the acts amending and supple- 
menting such act" The thirty-ninth section 
of this act provides that "no assignment of 
any insolvent debtor otherwise than is pro- 
vided in this act shall be legal or binding on 
creditors." 

It is urged that under these provisions the 
validity of an assignment for the benefit of 
creditors must depend upon its conformity 
to the provisions of the insolvent law of 
1852, and not to those of title 3, pt 2, of the 
Civil Code, which expressly and exclusively 
treats of assignments of that description. 
But this construction of these conflicting pro- 
visions is, I think, quite inadmissible. The 
provision of the Political Code which i^as 
been cited was evidently intended merely to 
continue and keep alive the insolvent law 
of this state, which, though then in abey- 
ance, and superseded by the bankruptcy act 
of the United States, it was desired should 
revive and become operative upon the repeal 
of the banlsxuptcy act, which was then antici- 
pated, and which soon af terwurds took place. 

The framers of the Code overlooked the 
fact that among the forty sections of the in- 
solvent law, one section (the thirty-ninth) de- 
clared "No assignment otherwise than as 
provided in this act shall be legal." That 
there could have been no intention to con- 
tinue this section in force is evident from 



the fact that in the same body of laws which 
contains the provision supposed to have fhat 
effect a title is deyoted exclusively to lae 
regulation of assignments for the benefit of 
the creditors, which, on the construction 
contended for, would be wholly inoperative. 

I cannot suppose that any member of the 
bar, consulted as to which statute should ue 
followed by an insolvent desirous of making 
an assignment for the benefit .of creditors, 
would hesitate to advise obedience to the 
provisions of the Code on that very subject, 
rather than to those of the insolvent act of 
1852, and especially if, when consulted, the 
United States bankruptcy act were in force, 
and the operation of the insolvent act, so far 
as it conflicted with the bankruptcy act, sus- 
pended and superseded. 

My opinion, therefore, is that the assign- 
ment in this case, if made in conformity to 
the provisions of title 3, pt 2, of the Civil 
Code, was valid under the laws of this state, 
and falls within the operation of the rule laid 
down by the supreme court in the case above 
cited. 



TEMPLEMAN (SIMMS v.). See Case No. 
12,872. 

TEN BALES OF GUNNY BAGS (PACIFIC 
MAIL S. S. CO. v.). See Case No. 10,648. 

TEN BARRELS AND THREE KEGS 
(UNITED STATES v.). See Case No. 16,- 
444. 

TEN BARRELS OF DISTILLED SPIRITS 
(UNITED STATES v.). See Case No. 16,- 
445. 



Case Wo. 13,8S7. 

TEN BROECK v. PENDLETON. 

[5 Cranch, O. O. 464.] i 

Circuit Court, District of Columbia, March ' 
Term, 1838. 

Pleading at Law— Sealed Isstrcment — L^pbop 

Eit Action— Attaohm EST Founded 

Teiekeon — Amendment. 

An attachment to answer in a plea of tres- 
pass on the case, founded upon a promissory 
note having a scrawl for a seal, will be quash- 
ed, and the plaintifE will not have leave to 
amend, nor to declare in debt 

This. 'was an attachment tmder the Mary- 
land act of 1795 (chapter 56), to compel the 
defendant [E. H. Pendleton, garnishee of 
E. O. Moore] to answer to the plaintifE 
[Richard Ten Broeck] "in a plea of tres- 
pass on the case." The capias was also to 
answer in a plea of trespass on the case. 
The short note was in these words: "The 
cause of action in this case is a promissory 
note drawn by the said Edmund C. Moore, 
in favor of the said plaintiff, dated Balti- 
more, 24th October, 1835, at one day after 
date, for $450, now due and unpaid." 

The promissory note, produced in evidence, 
and which was annexed to the order of the? 

1 [Reported by Hon. William Cranch, Chie^ 
Judge.] 
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justice, for the attachment, was as follows: 
'%47i0. Baltimore, October tlie 24th, 1835. 
One day after date, I promise to pay R. Ten 
Brooelc;, or order, the sura of $450- Ed- 
mund C. Moore, (h. S.)" 

Mr. Brent appeared for the garnisliee, and 
moved the court to quash the attachment, 
because it is to answer, in a plea of trespass 
on the case, when the cause of action is in 
debt; the note being under seal. The ease 
of Trasher v. Everhart, 3 Gill & J. 233, is 
decisive. 

Mr. Bradley, for plaintifiE. The practice 
here is different from that in Maryland. 
There, the shox-t note is considered as a dec- 
laration, but here, if the defendant appears 
to the capias, the plaintiff may file a decla- 
i-ation in any form of action in case or debt. 
The only object of the attachment is to com- 
pel an appearance. Barry v. Foyles, 1 Pet, 
[26 U. S.] 311, 314. 

But THE COURT will give leave to 
amend, if the justice of the ease requires it, 
as in the cases of McCloud v. Coltman [Case 
No. 8,703] and Cooper v. Hardy [Id. 3,196]. 
The decisions of the Maryland courts since 
the separation are not bijiding upon this 
court. Wallingford v. Allen, 10 Pet. [35 U. 
S.] 583. 

THE COURT (ORANCH, Chief Judge, con- 
tra) was of opinion that the attachment 
should be quashed. 

Mr. Bradley then moved to amend the 
short note by stating the instrument to be 
under seal, and to declare in debt. There 
is no bail to be injured by the amendment. 
The property of the debtor, himself, is at- 
tached. The motion to quash is made real- 
ly by the defendant, through the garnishee. 
THE COURT refused leave to amend by 
changing the action from ease to debt, be- 
cause the short note of the cause of action 
would not have given the defendant the no- 
tice which the act contemplates. The at- 
tachment was quashed, because it was to 
compel the defendant to answer in an ac- 
tion of trespass on the case, when the cause 
of action was in debt upon a sealed instru- 
ment. 



TENBROEK (UNITED STATES v.). See 
Case No. 16,446. 

TEN CASES OP MERCHANDISE (UNIT- 
ED STATES v.). See Case No. 16,447. 
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TEN CASES OF OPIUM. 

[1 Deady, 62.] i 

District Court, D. Oregon. March 11, 1864. 

FORFpiTUUE — Landing Goods without Peumit — 
Reimpoutatiox. 

1. Goods of whatever growth or manufacture 
brought from a foreign port or place, and land- 

1 [Reportpd by Hon. Matthew P. Deady. Dis- 
trict Judge, and here reprinted by permission.] 



ed at a port or place within the United States 
without a permit, are forfeited to the United 
States under section 50 of the collection act (1 
Stat, 665). 

[Followed in The Coquitlam, 57 Fed. 706.] 

2. Foreign goods once lawfully admitted into 
the United States, if re-exported or voluntarily 
placed within the limits of a foreign jurisdiction, 
lose the character imparted to them by such ad- 
mission, and if re-imported into tlie United 
States, it must be done in conformity with the 
law governing the importation goods of a for- 
eign growth or manufacture from a foreign 
country. 

3. If opium was shipped from San Francisco 
via the foreign port of Victoria to Portland, and 
while the ship was lying at Victoria the shipper 
of the opium should cause it to be taken ashore 
and placed in a house in Victoria, for even a 
few hours, or less time, and then cause it to be 
re-laden upon the ship and brought thence to 
Portland, such opium would be brought from 
a foreign port and liable to become forfeited by 
being landed without a permit. 

At law. 

Edward W. McGraw, for plaintiff. 
W. Lair Hill, for claimant. 

DEADY, District Judge. The information 
in this case was filed November 4, 1863. In 
the first count it is alleged that the opium 
was brought in the steamship Sierra Nevada, 
from the foreign port of Victoria to the port 
of Portland, and here unladen without a per- 
mit, and was seized as forfeited for this cause 
by the collector on October 22, 1863. In the 
second count it is alleged that the opium was 
brought from and to the ports aforesaid, but 
not entered upon the vessel's manifest, and 
therefore became and was forfeited to the 
United States. The claimant, Wha Kee, a 
Chinese merchant of Portland, on November 
7, 1SG3, demuiTed to the second count be- 
cause the facts stated were not sufficient to 
cause a forfeiture, which demurrer was con- 
fessed by the district attorney. On Decern-, 
ber 9, lJ-03, the claimant answered the first 
count of the information, denying that the 
opium became forfeited by reason of being 
unladen without a permit as alleged, or that 
the same was brought from any foreign 
port, and alleging that said ten cases of opi- 
um was purchased by the claimant in San 
Francisco, about October 16, 1863, of one 
Pon Jib, who shipped the same to claimant 
fit Portland, via Victoria, on the Sierra Ne- 
vada. By the stipulation of the parties the 
cause was tried without the intervention of 
a juiy, on March 7, 1864, and was continued 
for decision until March 11. This seizure is 
made under section 50 of the collection act of 
1799, which declares: "That no goods, wares, 
or merchandise, brought in any ship or ves- 
sel from any foreign port or place, shall be 
unladen or delivered from such ship or vessel 
within the United States * «? « without a 
permit from the collector * * * for such 
unloading or delivei-y, * * * an^j ^\\ 
goods, wares, or merchandise, so unladen or 
delivered shall become forfeited, and may 
be seized by any of the officers of the cus- 
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toms." 1 Stat. G6o. The answer must be 
taken to admit that the opium was landed 
without a permit. The allegation that it 
did not "become forfeited to the United 
States by reason of being unladen without a 
permit," is a conclusion of law, and not a 
denial of ^the averment that it was so un- 
laden. 

The only issue then arising upon the plead- 
ings, is, whether the opium was brought 
from a foreign ijort or not. 

From the admissions in the pleadings and 
the evidence the following facts are satisfac- 
torily proven: That between October 17 and 
22, 1S63, while the Sieira Nevada was lying 
at the harbor of Esquimalt, at Vancouver's 
Island, on a voyage from San Francisco to 
iPortland, a Chinaman called Ching Sung, a 
partner of the claimant, brought two com- 
mon-sized trunks in a spring wagon from 
^''ietoria, containing ten cases of opium, and 
<?aused them to be delivered on board the 
vessel; and that Dyer, the freight clerk, on 
account of certain suspicions which he then 
entertained and which will be hereafter 
noticed, did not allow Ching Sung to take 
these trunks to his state-room, as he desired, 
but directed the poi-ter to put a mark upon 
them and stow them in the ship's hold. That 
these trunks, containing the ten cases of 
Opium mentioned in the information, were 
then brought on the Sierra Nevada to this 
port and here unladen, without a permit, and 
seized by the collector; and that Ching 
Sung came over from Victoria on the Sierra 
Nevada as a passenger, and in conjunction 
with the claimant made a claim to the 
trunks when they were seized as aforesaid. 
These facts show that the opium was 
brought here from a foreign port and unladen 
without a permit. This makes a prima fa- 
cie case for the government, and the burden 
of proof is thrown upon the claimant "to 
establish the innocence of the importation, 
and to repel the supposed forfeiture." 1 Stat. 
078; Taylor v. U. S., 3 How. [44 U. S.] 211. 
To overcome this case and establish his right 
to the goods, the claimant introduced evidence 
tending to prove that Ching Sung purchased 
this opium, on the claimant's account, of Pon 
Jib, a Chinese merchant in San Francisco, 
on October 17, 1863; that it was then packed 
in the two trunks in question and sent to 
the Chinese house of Lum Wa, where Ching 
Sung was then buying a general assortment 
of Chinese goods for the claimant's house in 
Portland; and that from the house of Lum 
Wa these trunks were carted with the oth- 
er goods there purchased to the Sierra Ne- 
vada, and shipped for Portland, all the goods 
being shipped as freight and entered on the 
ship's manifest, except the two trunks, which 
were taken by Ching Sung into his state- 
room as baggage- That Ching Sung sailed 
on the ship as a passenger, and upon her 
arrival at Esquimalt in the forenoon hired 
a wagon and went up to Victoria and visit- 
ed the house of a Chinaman called Lum Wa, 



taking with him th6 two trunks with the 
opium 'purchased in San Francisco; that 
while at Lum Wa's, and at his requestj Ching 
Simg opened the trunks and exhibited the 
opium to the former, when it appeared that 
the tin boxes or cans in which it was packed 
were rubbing or breaking one another, to 
prevent which .they took them out of the 
trunks and repacked them, first wrapping 
them in newspapers, which proved to be 
Victoria dailies; that in the aftei-noon of 
the same day Ching Sung returned to the 
vessel in the wagon, bx'inging with him the 
trunks and oi^ium, which he attempted to 
take to his state-room, but was prevented by 
the freight clerk, who directed them to be 
stowed in the hold as above stated; and 
that Ching Sung was a stranger to Lum Wa, 
but had a letter to him. 

This, I believe, is a fair statement of tht 
claimant's case as he claims it to appear from 
the evidence. How far is it to be believed, 
considered with reference to its intrinsic prob- 
ability, or want of it and the known facts 
and circumstances of the case? The witness- 
es in support of it, with one immaterial excep- 
tion, are Chinese. The principal one— Ching 
Sung— is a partner of the claimants, and pecu- 
niarily interested in the result; besides, being 
the principal actor in the transaction, he natu- 
rally would feel some solicitude for its suc- 
cess. The witness Joe was Ching Sung's 
companion on the voyage, including the visit 
to Lum Wa's, at Victoria, and is most proba- 
blj' under the control and influence of the 
claimant at this time. Lum Wa testifies that 
the opium was in the ti'unks when they were 
brought to his place, but he is contradicted in 
some important particular's by Dyer, the 
freight clerk. On the day the Sierra Nevada 
touched at Esquimalt, Dyer visited Lum Wa's 
place in search of two packages of opium that 
were brought up on the vessel on that ti-ip 
from San Francisco. He found the packages 
there, and he says they belonged there. In 
. fact, Lum Wa was engaged in importing 
opium from San Francisco. Dyer also tes- ■ 
tifies that Lum Wa kept a store, and that 
he saw Ching Sung and Joe there, in the 
back room, with ,these trunks opened, con- 
taining these packages of opium, wrapped 
in Victoria daily newspapers. These are the 
circumstances that excited Dyer's suspicions, 
on account of which he directed the trunks 
to be stowed in the hold. Now, Lum Wa 
testifies that he kept a wash-house, and did 
not keep a store. Again, if Lum AVa really 
did furnish the opium in the trunks to Ching 
Sung to be smuggled in here, as appears 
probable, he would naturally feel some inter- 
est in the result of the venture, in addition 
to the sympathy which he may be safely pre- 
sumed to have for a countryman in trouble. 
The eilect of these cii'cumstances is to place 
these witnesses before the court somewhat 
in the light of accomplices. In addition, 
there is the direct pecuniary interest of 
Ching Sung in the result, and that the nat- 
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ural sympathy of all of them for the claim- 
ant as against the government. 

The only other material witness for the 
claimant is Pon Jib. He deposes unquali- 
fiedly to the sale of opium to Ching Sung, 
as alleged in the answer. That it was 
packed in trunks similar to these, hut what 
became of it he does not know, further than 
it was sent to the house of Lum Wa, where 
Ching Sung was making his principal pur- 
chases, such as sugar, silks, teas, etc. A 
drayman of San Francisco also testifies that 
he hauled goods from Lum Wa's to the Sierra 
Xevada for Ching Sung, and among the rest 
these or similar trunks, but what was in 
them then, if anything, he does not know. 
The rest of the goods— many of them being 
valuable in proportion to bulk— were shipped 
as freight and put upon the manifest, but 
the trunks were treated as baggage and tak- 
en into Ching Sung's state-room. Wilson, the 
servant who had charge of the state-room 
during the voyage, testifies that he handled 
the trunks and set them up on end before 
reaching Victoria, and that they were a "lit- 
tle heavy, not much"— in efCect that they 
were light. If these trunks, as claimed by 
the claimant, then contained opium of the 
value of $1,575, they should have been en- 
tered on the manifest and shipped as freight. 
This circumstance itself is a badge of fraud, 
unless explained. The omission to do so, 
tends to show that the opium was not then 
in the trunks. The freight would have been 
but a trifle, and the goods would have been 
equally as safe as in the state-room, and 
more so. The taking the trunks ashore at 
Esquimalt is not explained or accounted for 
on the supposition that they contained this 
opium at the time. No adequate cause or 
motive is shown for such an apparently use- 
less act. Nor is there any sufficient reason 
shown for Ching Sung's visit to Victoria un- 
der the circumstances. Lum Wa and he 
both admit that they had never seen one 
another before, and were utter strangers to 
one another. To my mind it is vei-y unrea- 
sonable that Ching Sung would hire a wagon 
and go three miles to Victoria, simply to get 
his dinner with a stranger, who kept, as he 
says, a wash-house, while he was a mer- 
chant, and had his meals furnished him in 
his room on shipboard. Yet this is the only 
reason assigned for the visit. The vessel 
was only to remain at Esquimalt a few 
hours, and there would be hardly time to 
exchange greetings with Lum Wa and eat a 
dinner of ceremony. But why drag the 
trunks of opium along? Ching Sung's only 
reason is, that he was afraid they would be 
stolen if left in his room. The reason is 
not satisfactory. It is destitute of probabil- 
ity, and is evidently an afterthought. 

This is the evidence of the claimant and 
upon its face it is improbable if not untrue. 

But the testimony of Parker, the otficer of 
the customs who made the seizure, tends 
strongly to show that the answer to this 



alleged forfeiture is substantially false. The 
testimony of Mr. Parker is direct and posi- 
tive, and notwithstanding the criticisms of 
counsel, I think entitled to full credit. The 
suggestion as to his interest in the forfeiture 
is answered by the fact that he is not en- 
titled to any share of a forfeiture in a case 
where he is a witness. He states, that on 
the way up the Columbia river, Dyer com- 
municated to him what he saw at Lum Wa's, 
and his subsequent suspicions, and said he 
would point out the trunks to witness when 
they reached Portland. When the trunks 
were put upon the wharf, Parker asked to 
whom they belonged. Ching Sung, who was 
present, claimed them. Wha Kee was also 
present. Pai-ker asked them what the trunks 
contained. Both answered positively and 
unqualifiedly: "Bedding and clothing from 
San Francisco." The two Chinamen being 
then about to take the trunks away, Parker 
bade them desist and questioned them fur- 
ther. They repeated the statement that the 
trunks contained the bedding and clothing of 
Ching Sung. Parker then lifted one of the 
trunks, and finding it quite heavy for its 
size, ordered them to be opened. Wha Kee 
went up town for his keys, and on his re- 
turn opened one of the trunks, which, in the 
language of the witness, "presented to view 
a soft, light, elastic bed-cover or comforter." 
Upon this, Wha Kee threw up his hands and 
exclaimed: "There, see!"— evidently Intend- 
ing, as Mr. Parker says, to convey the im- 
pression, that the fact was just as they had 
said, that the trunk contained "bedding and 
clothing." But Parker's faith was weak, and 
lifting up the bed cover he exposed the cases 
of opium to view. Wha Kee then admitted 
that the cases in the trunks contained opium, 
and when asked how they came to be wrap- 
ped in Victoria newspapers, he replied that 
"they— the papers— had been sent to San Fran- 
cisco." Thereupon Parker took the trunks 
into his possession, and Wha Kee went away. 
About half an hour afterward he returned 
with an attorney, and upon some one sug- 
gesting that the trunks had been taken 
ashore at Victoria, unpacked, and the cases 
there wrapped in Victoria papers, Wha Kee 
at once caught at the suggestion, and said 
that was the fact, repeating the statement at 
length. 

It is not necessary to comment upon the 
further portion of Parker's testimony, 
wherein he details a conversation between 
himself and Wha Kee, in September of 1863, 
in which Wha Kee, as Parker understood, 
sought to convince the witness that he 
could make money by letting opium pass, 
the Astoria custom house as soy, or "by 
shutting his eyes." Parker might have mis- 
understood his drift. Besides, I am afraid 
that the experience of the Chinese on this 
coast would naturally lead them to the con- 
clusion that in their business relations or in- 
tercourse with American officials, the use- 
of money was a lawful means on any and 
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every occasion, and that "what was so often 
exacted from them upon one false pretense 
and another, might without any impropriety 
be offered when a favor was asked. 

The facts stated are sufficient for the de- 
cision of the case. The government has 
made out a plain prima facie case. The 
claimant has failed to overcome it; and not 
only that, but upon his own showing it is 
highly probable that the whole arrangement, 
from its inception, was a scheme to pur- 
chase opium of Lum Wa and ship it to 
Portland as a purchase made in the United 
States— at San Francisco— and upon which 
the duties were therefore supposed to be 
paid. The letter to Lum "Wa is accounted- 
for upon this supposition, and the whole 
transaction at Victoria admits of no other 
reasonable explanation, particularly when 
it is remembered that Victoria is a free port, 
to which opium is shipped out of bond from 
San Francisco in large quantities, and there 
sold without the payment of duties. 

I am loth to conclude that Pon Jib has in- 
tentionally sworn falsely in this matter. 
His character for truth and veracity is tes- 
tified to by three white men of San Fran- 
cisco. He may have sold opium to Ghing 
Sung, as he states; but if so, it must have 
been a part of the preparation of appear- 
ances by Ghing Sung. The opium purchas- 
ed of Pon Jib, if any, might have been left 
at Lum Wa's, and then Ghing Sung having 
thus made it appear that there was opium 
in his trunks, might start with them in fact 
empty for Victoria and free opium. 

I have been thus particular in examining 
this case upon the facts, more for the pur- 
pose of showing that this forfeiture is mor- 
ally just, than otherwise. But, as a matter 
of law, the government is entitled to a judg- 
ment of condemnation, even if the facts were 
exactly as claimed by the claimant Sup- 
posing that the opium was purchased in 
San Francisco, having afterwards been vol- 
untarily landed at a foreign port, it then 
lost its former character or status. When 
the opium was brought back from Victoria, 
and placed on board the Sierra Nevada, 
and thence transported to this port, it was 
a technical importation of goods from a for- 
eign port or place, and therefore such goods 
could not be unladen without a permit. The 
words of the statute are plain and compre- 
hensive: "No goods, wares or merchandise, 
brought in any ship or vessel from any for- 
eign port or place, shall be unladen," etc. 
It is said that this permit is a mei*e tech- 
nical regulation. So it is, in itself; but in 
effect it is a means to enable the officers of 
the customs to have inspection of all goods 
brought from foreign ports, and collect the 
revenue, if any, due thereon. If goods once 
admitted into the United States from a for- 
eign port are re-exported, the effect of such 
admission ceases, and if such goods are at- 
tempted to be reimported into the United 
States, they must be taken to be what they 



are in fact— goods then brought into the 
United States from a foreign port or place, 
and not to be landed, on pain of forfeiture, 
without a permit. The time which the 
opium remained in Victoria, after being 
landed from the vessel, is not material. If 
one year would be sufficient to separate the 
goods from the vessel and place them with- 
in the foreign jurisdiction, so may one day 
or one hour be. It is not a question of 
time, but of what was done with the goods. 
If they were practically separated from the 
ship and the control of its officers as a part 
of her cargo, and voluntarily placed with- 
in the limits and jurisdiction of the govern- 
ment of the foreign port of Victoria, as I 
think they were, they could not be after- 
wards brought to Portland and landed with- 
out a permit. They would come within the 
categoiy of the act— "goods brought from a 
foreign port." Acts declaring forfeitures 
and imposing penalties for violations of the 
revenue laws must be construed so as to ac- 
complish the object for which they were in- 
tended. In the technical sense, they are 
not penal, but rather remedial— intending to 
effect a public good and prevent frauds. 
Taylor v. U. S., 3 How. [M U. S.] 210. 

Counsel for the claimant, assuming that 
this opium paid duty in San Francisco, 
' sought to have it considered upon the foot- 
ing of goods, the growth or manufacture of 
the United States, coming from a foreign 
, port But if the analogy would hold good, 
, it would not help the claimant's ease. 
Goods, the growth or manufacture of the 
. United States, cannot be brought from a 
foreign port into the United States, and 
unladen without a permit, nor without evi- 
dence of their exportation and that they 
are in the same condition as when exported. 
■ In Knight v. Schell, 24 How. [65 U. S.] 526, 
the plaintiffs manufactured at Newberg, N. 
T., a number of barrels, and shipped them 
in three vessels to Cuba, where they were 
unladen and" filled with molasses, when they 
were re-laden upon the same vessels and 
: brought to New York. The defendant being 
collector at the time, charged thft barrels 
with the regular duty— 24 per centum— upon 
their value at Cuba. The plaintiffs paid the 
duties under protest and then brought an 
, action against Schell to recover them back. 
The court decided . against the plaintiffs- 
holding that the barrels were not returned 
in the same condition as when, exported. 
Mr. Justice Clifford, in delivering the opin- 
ion of the court, says; "When filled in the- 
foreign port, the barrels have been applied 
to the commercial use for which they were 
manufactured; and when shipped with their 
contents, brought back to the United States, 
and are offered with their contents by the 
.importer for entry at the custom house, 
they have then, in respect to the revenue 
laws of the United States, acquired a new 
character." So with foreign goods once 
lawfully introduced into the United states. 
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if taken out of the country and landed at 
some foreign port or place, "in respect to 
tlie revenue laws of the United States, they 
have acquired a new character." They 
must pay duties as upon an original impor- 
tation, and to this end it is forbidden to 
land them without a permit. That is this 
case, even upon the ground which counsel 
for the claimant seeks to put it. 

But this is a more favorable view of the 
transaction than the facts warrant. I do 
not think Ching Sung purchased this opium 
in San Francisco, but in Victoria, and that 
it never paid duties to the United States. 
If the fact were otherwise, and it had been 
innocently landed at Victoria and then 
brought to Porland in ignorance of the law, 
Wha Kee and Ching Sung would naturally 
have ansAvered Parker according to the fact, 
when asked by him what the trunk contain- 
ed. Instead of this they prevaricated and 
sought to make the impression that the 
trunks contained nothing but "bedding and 
clothing,"— thus betraying a consciousness 
of something wrong in the matter and a 
purpose to conceal it from the officer. 

In accordance with these views the court 
finds as a conclusion of fact that the opium 
in the information mentioned was, on Oc- 
tober 22, 1863, brought to Portland, in the 
district of Oregon, from the foreign port of 
Victoria, and here unladen contrarj^ to the 
statute without a permit, and as a conclu- 
sion of law that the said opium thereby be- 
came and is forfeited to the United States. 

Judgment, condemning the goods as for- 
feited to the United States. 
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Case Wo. 13,839. 

In re TEN EYGK et al. 

[7 N. B. R. 26.] 1 

District Court, N. D. New York. March 11, 
1872. 

Bankruptcy — Leascd Pkemises — Electios op 
Assignee. 

It is well settled that until an assignee in bank- 
ruptcy elects to accept a lease as assignee, he 
does not become liable for rent accruing after 
the adjudication, hence, when an assignee oc- 
cupies the leased premises independently of the 
loase and pays for such occupation, this occupa- 
tion is not evidence of such an election, 

[Cited in Lee v. Hollister, 5 Fed. 760.] 

This case came before the court upon the 
certificate of the register in charge, upon a 
statement of facts and of controverted ques- 
tions assumed to have arisen between the 
assignee in bankmptcy and the lessors in 
a lease made to the bankrupts, as follows, 
viz.; "The said lessors, to wit: the execu- 
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tors and executrix of Nathan Burr, deceas- 
ed, by said written lease demised for the 
term of three years from May first, eighteen 
hundred and seventy, to said bankrupts [Ten 
Eyck & Choate] the three upper stories or 
lofts of the 'Suydam' store, number 86 Gen- 
esee street, and the said bankrupts occu- 
pied and used the said 'lofts' in accordance 
with the terms of the lease, inter alia, for 
the purposes of their business up to their 
being adjudicated bankrupts, viz., August 
fourteenth, eighteen hundred and seventy- 
one, having 'covenanted' to pay for said 
premises two hundred and fifty dollai-s per 
year, in quarterly payments." That on or 
about the twenty-sixth day of September, 
eighteen hundred and seventy-one, Amasa 
B. Hamlin was appointed assignee herein, 
and has ever since been and is now acting 
as such. That on said twenty-sixth day of 
September, eighteen hundred and seventy- 
one, and at the first meeting of creditors, 
said lessors put in evidence their lease and 
proved seventy-two dollars and fifty-eight 
cents of rent to have accrued up to the ad- 
judication herein. And at the second meet- 
ing of creditors, said assignee paid and said 
lessors accepted a fifty per cent, dividend 
upon said accrued rent, it being mutually 
agreed by and between said parties and be- 
fore said register that said payment and 
receipt should not prejudice the rights of 
said parties herein; and on the twenty-sixtli 
day of February, eighteen hundred and sev- 
enty-two, the assignee paid for the use and 
occupation of said premises (he having used 
the same for said estate independently of 
the lease), up to the twentieth day of Febru- 
ary, eighteen hundred and seventy-two, one 
hundred and twents'-nine dollars and seven- 
teen cents, and the assignee also gave no- 
tice of the surrender of said premises. The 
said money and notice of surrender were 
each both given and received in like man- 
ner, without prejudice as to the unexpired 
balance of the lease. The assignee has at 
no time accepted said lease, nor have said 
lessors in any way consented to its transfer 
into the fund. Reference is made to said 
Exhibit A, for a more full and particular 
statement of its terms and conditions. 
(Such lease contained an express covenant 
for the payment of the rent, and the follow- 
ing provision: "Provided said party of the 
second part shall fail to pay said rent or 
any part thereof, when it becomes due, it is 
agreed that said party of the first part may 
sue for the same, or re-enter said premises, 
or resort to any legal remedy.") 

Upon the above statement of facts, the re- 
spective parties, by their said counsel, beg 
to submit: First. Did the adjudication of 
bankruptcy herein release said bankrupts 
from further liability on said lease, and re- 
lieve them from the payment of all rent 
which would accrue thereon by its terms 
from the date of said adjudication? Sec- 
ond. Is the estate of said bankrupts holden 
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for tlie rent of said premises from the ad- 1 
judication to tlie full end and term of said; 
lease? Third. Was the rent unaccrued at 
■ the adjudication provable as a debt; and 
can bankrupts be discharged from the ex- 
press and implied covenants to pay th'e rent 
then unaccrued?" Fourth. What disposition 
shall be made of the balance of the term un- 
expired at the adjudication? 

The register gave no opinion upon the 
questions presented, and the counsel for the 
assignee cited no authorities. The counsel 
for the lessors cited the following, viz.: 
Mills V. Auriol, 1 Smith, Lead. Cas. pt. 3, p. 
933; -Hare & MV, Am. Notes, 1140; Stine- 
metz V. Ainslie." 4 Denio, 573; Bosler v. 
ICuhn, 8 Watts & S. 183; Prentiss v. Kings- 
'ley, 10 Barr *flO Pa. St.l 120; Savory v. 
Stocking, 4 Gush. GOT; G Johns. 52. 

Charles F. Durston, for assignee. 
Edward C. Marvine, for executoi*s and ex- 
ecutrix. 

HAIiL, District Judge. In my judgment it 
is not proper for me now to decide either of 
the questions presented by the annexed sub- 
mission, to which the lessors " therein re- 
ferred to and the assignee in bankruptcy 
iire the only parties, unless the second pre- 
sents the question of the liability of the as- 
signee in bankruptcy in the character of an 
assignee of tlie lease. 

The first question is one in which the as- 
signee has no interest, as it can only be 
properly adjudicated in a suit brought to 
enforce such liability, and a decision of the 
question in this proceeding would not bind 
the parties to such suit. Besides it is up- 
on the effect of the discharge and not of 
the adjudication, that the question of such 
liability must depend. 

The second question, as I understand it. 
can only be properly adjudicated after the 
lessors have presented and made formal 
proof of their claim, as required by the 
bankruptcy act [of 1867; 14 Stat. 517]. 
Then if the claim is resisted by the assignee 
and disallowed by the district court, tlie 
claimants would have a right of appeal to 
the circuit cour^ and of a trial in that court, 
as provided in the bankruptcy act. Besides, 
by the brief presented on behalf of the les- 
sor, it is contended that they cannot legally 
prove a claim for -such rent,, and until they 
propose to prove such claim, no question in 
regard to its validity has arisen between 
them and the assignee. 

The third question is regarded as the same 
in substance as the first, for the reason that 
if the tlaim for rent is provable, it can be 
discharged. 

The fourth question is too general, and no 
answer to it can be given under the facts 
stated. If the lessors had not already, in 
legal eifect, re-entered upon the demised 
premises,, by, accepting the tenancy of the 



assignee in, bankruptcy independently of the 
lease, the disposition of the unexpired term 
must depend upon the future action of the 
lessors and assignee. 

It^may possibly have been intended by tbe 
second question to submit whether the as- 
signee, under the facts and circumstances 
stated, had assumed the position and liabil- 
ity of an assignee of the lease, and had 
therefore become liable in that character 
for subsequently' accruing rent; and if so, 
it is proper to decide that question. The 
question, so understood, must be decided in 
the negative. There is nothing evidencing- 
an election by the assignee to accept that 
position, except his occupation of the prem- 
ises; and it is expressly stated that such 
occupation was independently of the lease, 
and that the assignee had paid for such oc- 
cupation. This occupation therefore is not 
evidence of such an election. It is well 
settled that until an assignee in bankruptcy 
elects to accept a lease as assignee, he does 
not become liable for rent accruing aftei- 
the adjudication and assignment in bank- 
ruptcy. Turner v. Eiehardson, 7 East, 335; 
Copeland v. Stephens, 1 Barn. & Aid. 593; 
Martin v. Black, 9 Paige, G41; Lewis v. Burr, 
8 Bosw. 140; Carter v: Hammett, 12 Barb. 
253; Smith v. Gordon [Case . No. 13,052]. 
And see as bearing upon the question pre- 
sentedj Bourdillon v. Dalton, 1 Peake, 238, 
and 1 Esp. 234; Wheeler v. Bramah, 3 
Camp. 340; Hanson v. Stevenson, 1 Barn. & 
Aid. 303; Carter v. Warae, 4 Car. & P. 191; 
Journeay v. Brackley, 1 Hilt 447; Jermain 
V. Pattison, 46 Barb. 9; In re Wynne [Case 
No. 18,117]; In re Merrifield [Id. 9,465]; Slur- 
ray V. De Rottenham, 6 Johns. Ch. 52; Fun- 
tur V. Graham, note to S East, 317; Mayor 
V. Steward, 4 Burrows, 2439; Boot v. Wil- 
son. 8 Bast, 311; Wadham v. Marlowe, note. 
8 East, 314; Stinemetz y. Ainslie, 4 Denio, 
573; Lansing v. Prendergast. 9 Johns. 137; 
Bosler V. Kuhn, 8 Watts & S. 183; Prentiss 
V. Kingsley, 10 Barr [10 Pa. St.] 120; and 
the cases referred to in the reports "of the 
eases above mentioned. Under these eases, 
and the foiu'teenth, nineteenth, twentieth 
and thirty-fourth sections of the bankrupt 
act, the questions submitted in respect to 
the effect of a bankrupt's discharge, and the 
right of the landlord to prove for rent ac- 
cruing after the adjudication in bankruptcy, 
and, if so, whether it must be considered a 
debt secured by a pledge of or a lien on the 
property of the bankrupt, and conditionally 
provable under section twenty, are questions 
by no means free from doubt, arid upon 
which I do not propose to deliver an opinion 
until the questions are presented under such 
circumstances as require me to make a ju- 
dicial decision. 



TEN EYK (UNITED STATES v.). See Case 
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Case Ifo. 13,830. 

TEN HOGSHEADS OF RUM. 

[1 Gall. 187.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1812. 

NON IntEUCOURSB — PUOHIBITBD GOODS BROUGHT 
FROM NeUTKAL CoUNTKT — ORIGIN OP 

Gooijs— Burden op Pboop. 

The act of 1st March. 1809, e. 91 [2 Story's 
Laws, 1114; 2 Stat. 528, c. 24], apy^.^x. to all 
goods of British manufacture, &c. although im- 
ported into a neutral country before the passing 
of that act. In what eases the onus probandi 
lies on the claimant. Condemnation on the 
facts. 

[Cited in The Harriet, Case No. 6,100; The 
Short Staple, Id. 12,813.] 

This was an information founded on the 
oth section of the act of the 1st March, 1809, 
c. 91 [2 Story's Laws, 1114; 2 Stat. 528, c. 
24], for an alleged importation into the Unit- 
ed States of ten hogsheads of rum of the 
growth, produce, and manufacture of some 
colony or dependency of Great Britain. On 
the trial, the importation was admitted to 
have been at Boston, about the 1st of Jan- 
uary, 1812, and the single question was, 
whether the rum was of British origin. The 
testimony on the pai-t of the United States 
given by experienced and skilful witnesses 
proved, that this rum had the qualities and 
flavor of the rum manufactured in the Brit- 
ish West-India Islands, and not the flavor 
or qualities of rum manufactured in the is- 
land of Cuba, from whence the importation 
was made; and the witnesses unhesitatingly 
pronounced their opinion, that it was of 
British origin. The testimony produced on 
the other side did not contradict that of the 
United States, and the principal witness who 
had been long engaged in the Havanna 
trade, and who had tasted the rum, admit- 
ted, that it has the flavor and taste of the 
rum of the British West-India Islands, and 
that he could not undertake to say, that it 
had the flavor or quality of the rum of the 
Spanish colonies. There was, indeed, other 
evidence, to show that the rum manufactur- 
ed of late years in Cuba was of an improv- 
ed quality; and that some portions were 
equal to that of the manufacture of British 
colonies. But in general it was admitted 
to be inferior, and scarcely ever used or 
brought into our market, and until within 
the last year, British rum was admitted in- 
to the ports of Cuba. 

Mr. Crane, for claimant, contended that it 
was incumbent on the government to prove 
by clear and incontestible evidence, that the 
rum was of British origin, and imported in- 
to the island of Cuba after the passage of 
the law; that on the first point, there was 
no evidence but such as, being founded on 
opinions formed from the taste, was neces- 
sarily very doubtful and uneei*tain; and on 

1 [Reported by John Gallison, Esq.] 



the second point, no evidence whatever; that 
the rum must, therefore, be taken to be of 
the manufacture of the island of Cuba, from 
which, by the documents, it appeared to 
have been shipped. 

Mr! Blake, Dist. Atty., for the United 
States, by direction of the court, confined his 
reply to the nature and sufficiency of the 
evidence to prove the origin. It was a fact, 
of which direct evidence was obviously im- 
possible. It was necessary, therefore, to re- 
sort to the judgment of those, whose sense 
of taste was so improved by exercise and 
cultivation, as to enable them to decide with 
confidence and accuracy. It was well 
known that this sense is capable of such im- 
provement, as to distinguish between the 
different objects presented to it, with as 
much certainty, as the eye. In the present 
case, the government relied on the evidence 
of a Mr. Hunt, who was once a grocer, and 
had been for years employed in the custom- 
house, in settling the proof of rum. The 
government having thus supported their 
ease, it became the duty of the claimant to 
rebut this evidence, by tracing the history 
of the rum. 

Mr. Crane observed that if any doubt ex- 
isted, he should wish for time to procure a 
deposition from Havanna, but he was an- 
swered by the court, that no continuance 
could be allowed after argument, unless by 
consent. 

STORY, Circuit Justice (after reciting the 
facts). It has been contended in behalf of 
the claimant ([John Winslow, Jr.] who acts 
merely as agent of one Heniy Relando, a 
Spanish merchant, resident at Havanna, and 
the assumed owner), that the act of 1st ot 
March, 1809, does not apply to British goods, 
which were imported into Cuba previous to 
the passage of that act, although brought 
subsequently into the United States, But 
this is directly against the words of the stat- 
ute, and the prohibition extends to all goous 
of the growth, produce, and manufacture, of 
any British colony from whatever port they 
may be imported. If the argument contend- 
ed for should prevail, there would be an 
end to the practical operation of the act, for 
the United States could scarcely ever obtain 
proof of the time, when the goods were im- 
ported into a Spanish or other foreign col- 
ony. 

It has been further argued, that the Unit- 
ed States are bound to prove the British or- 
igin of the rum beyond all possible contro- 
versy, and that nothing can be more uncer- 
tain, than the decisions of taste. I admit 
that it is an ancient proverb "de gustibus 
non est disputandum," but there can be no 
doubt, that in many instances the taste ac- 
quires as great accuracy and precision, as 
the eye. It is stated by the witnesses, that 
the flavor of British rum is very clearly dis- 
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tinffuishable from all other colonial rum; and 
in the absence of all contrary evidence, I 
■can perceive no reasonable ground to doubt 
the fact How in general can it be ascer- 
tained, that any article is of the manufac- 
ture of a particular country, unless by uie 
testimony of persons, who have, from long 
■experience, acquired peculiar skill in the ar- 
ticle? It is by no means uncommon for ar- 
tisans to be able to pronounce with coafi- 
<ience, as to the origin of the goods connect- 
ed with their trades; and their opinions 
come within the rule, which admits the 
opinions of gentlemen of the liberal profes- 
sions— "cuique credendum est in sua arte." It 
has been supposed, that the onus proband! 
is not thrown upon the claimant in proceed- 
ings in rem, except in cases within the pur- 
view of the 71st section of the collection act 
of 2d March, 1799, c. 128 [1 Story's Laws, 
633; 1 Stat. 678, e. 22]; The Luminary, 8 
Wheat. [21 U. S.] 407; The Short Staple 
ICase No. 12,813]; The Matchless, 1 Hagg. 
Adm. 105; The Union, Id. 36. *An& I in- 
cline to the opinion that the provision allud- 
ed to is but an extension of the rules of the 
common law. Be this as it may, wherever 
the United States make out a case prima 
facie, or by probable evidence, the presump- 
tion arising from it will prevail, unless the 
claimant completely relieve the case from 
difficulty. In the present case, I think the 
United States have prima facie maintained 
the allegations of the information. The bur- 
then of proof of the contrary, therefore, 
rests on the claimant. He, and he only, 
knows the origin of the goods. He can trace 
his title backwards, and give the history of 
the manufacture, or at le: . of his own pur- 
chase. If he does not attempt it, but relies 
on the mere absence of conclusive, iiTef- 
ragable proof, admitting of no possible 
doubt, he claims a shelter for defence, which 

, the laws of the country have not heretofore 
been supposed to acknowledge. I observe 
that the owner, in this case, professes to be 
a Spanish subject at Havanna. He is of 
course, in a situation, peculiarly fitted to en- 
able him to show, that the rum was of do- 
mestic and not of foreign origin- The neg- 

• lect so to do affords a presumption, that the 
case does not admit of a satisfactory ex- 
planation. 

On the whole, I am saiJsfied that the rum 
was of British manufacture, and I accord- 
ingly reverse the decree of the district court, 
and condemn the property as forfeited to 
the United States, with costs. Condemned. 



Case Ko. 13,831. 

The TENNESSEE. 

[Cited in The Selma, Case No. 12,647. No- 
where reported; opinion not now accessible.] 
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(Case No. 13,832) TENNEY 
Case nS'o. 13,833. 

TENNEY V. TOWNSEND. 

[9 Blatchf. 274.] i 

Circuit Court, S. D. New York. Dec. 30, 1871. 

Judgment — Action on — Aveumest of Jurisdic- 
tion — Pleading. 

In an action on a judgment of the superior 
court of Chicago, Illinois, the declaration aver- 
red that that court was a court of general juris- 
diction, duly created by the laws of Illinois, but 
did not aver that that court had jurisdiction of 
the person of the defendant, either by spfvipp of 
process, appearance, or otherwise: Held-, on de- 
murrer, that the declaration was sufficient. 

[Cited in Wakelee v. Davis, 50 Fed. 523.] 

[This was an action by Daniel K. Tenney 
against Thomas S. Townsend.] 

J. H. & B. F. Watson, for plaintiff. 
Charles Donohue, for defendant. 

WOODIIUFF, Circuit Judge. The action 
herein is debt on judgment, demanding $539. 
The declaration avers, that the plaintiff is 
a citizen of the state of Wisconsin; that the 
defendant Townsend is a citizen of the state 
of New York; that the superior court of 
Chicago, within and for the county of Cook 
and state of Illinois, was, at the time in the 
said declaration afterward mentioned, a 
court of general jurisdiction, duly created 
by the laws of the said state of Illinois; that, 
on the 23d of February, 1870, in the said 
superior court of Chicago, at * * * before 
the justices thereof, by the consideration 
and judgment of said court, the said plaintiff 
recovered against the said defendants the 
said sum of money above demanded, which, 
in and by the said court, was then and there 
adjudged to the said plaintiff for his dam- 
ages which he had sustained, as well by 
reason of the non-performance, by the said 
■defendants, of certain promises and under- 
takings theretofore made by the said de- 
fendants to the said plaintiff, as for his 
costs and charges, &e., whereof the said de- 
fendants were convicted, &c.; with the usual 
averments, that the judgment still remains 
in full force and effect, not reversed, &c., 
and that the plaintiff hath not obtained ex- 
ecution or satisfaction thereof, &c„ whereby, 
&c'.; with the usual formal conclusion. To 
this declaration the defendant Townsend has 
pleaded three several pleas, to which the 
plaintiff has demurred, assigning special 
causes of demurrer. It is not necessaiy to 
state the pleas. They are each of them de- 
fective, either in form or substance, and that 
they are so was very properly conceded by 
the counsel for the defendant, on the argu- 
ment of the demurrer. But, as, on demurrer, 
judgment must be rendered against the party 
who commits the first fault in substance, the 
defendant's counsel insists that judgment 
should be for the defendant, because the dec- 
laration is insufficient 

1 [Reported by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by pei'mission.] 
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The sole objection made to the declaration 
is, that it does not ayer, or in any manner, 
sliow, tliat tUe superior court of Cliieago bad' 
jurisdiction of tlie person of tlie defendant 
Townseud, either by service of process, ap- 
l)earauce, or otherwise. The declaration is in 
conformity -with the established precedents 
used in Enghind, in declaring upon judg- 
ments of the court of king's bench and the 
court of common pleas, and -would have been 
approved in the state of New York, under the 
system of pleading in use before the adop- 
tion of the Code of Procedure, in declaring 
on a judgment of the supreme court of that 
state. The principle governing the subject 
is, that, when the judgment of a court of 
general jurisdiction is declared upon, juris- 
diction of the person is presumed, from the 
averment of the recovery. This presump- 
tion is, however, not conclusive. Want of 
jurisdiction of the person may be set up as 
a defence, and may prevail. The presump- 
tion, however, suffices to sustain the decla- 
ration as a pleading, and puts the defend- 
ant to plead his defence. 

By the constitution of the United States 
(article 4, § 1), full faith and credit ai-e to be 
given, in each state, to the judicial proceed- 
ings of every other state; and this imports, 
that a judgment shall have, in each state, 
the same credit, validity and eifect as it has 
in the state in which it was rendered. But, 
on the otlier hand, this is qualified, in re- 
spect to its operation against a defendant in 
another state, by the condition, that the 
court in which it was rendered had jurisdic- 
tion of such defendant. In this view, it was 
suggested, on the argument, that, inasmuch 
as the defendant was here sued as a citizen 
of New York, it ought affirmatively to ap- 
pear, when a judgment of another state was 
declared upon, that jurisdiction of the per- 
son was in fact acquired; and that no pre- 
sumption arose, in the tribunals of this state 
or district, that the court of the state of 
Illinois, however general its jurisdiction, had 
any jurisdiction of such a defendant. That 
the want of such jurisdiction is available as 
a defence is unquestionable; and it would 
be no unreasonable rale which .required a 
plaintiff who wished to rely on such a judg- 
ment, and assert its conclusiveness under the 
constitution, to take the affirmative, in the 
very form of his declaration, and aver all 
the facts essential to make the judgment not 
only valid, but conclusive. Under the pe- 
culiar relations existing between tlie states, 
and this stipulation in the constitution, 
which foi'bids us to treat the judgment of a 
sister state as a foreign judgment, such a 
rule of pleading would harmonize with the 
construction which is given to the clause in 
the constitution, referred to. But no case is 
cited to me which shows that the general 
rule of pleading has been modified, to change 
the burthen of averment from the defendant 
to the plaintifC, or which indicates that, up- 
on averring that the court in which the judg- 



ment is rendered is a court of general juris- 
diction, the plaintiff may not, for the pur- 
poses of his pleading, rely upon the same 
presumption which would avail him if he 
were declaring thereon in the same state in 
which it was rendered, and leave the de- 
fendant to plead and prove want of jurisdic- 
tion, if he can. The cases to which I have 
referred lead to the contrary conclusion; and 
it may well be suggested, that, if, in the 
state in which a judgment is rendered by a 
court of general jurisdiction, the fact of 
recovery imports, prima facie, that such 
court did acquire jurisdiction of the person, 
and, in the absence of counter averment, 
that prima facie import would prevail, then, 
like faith and credit, which should be here 
given to such judgment, includes the same 
prima facie import, and requires that courts, 
here, should accord to the mere averment of 
recovery in such a court tlie like presump- 
tion of jurisdiction. In support of the decla- 
ration in question, and as bearing on the 
question discussed, see 2 Chit. PI. 225 et seq.; 
3 Chit. PI. 228; Wheeler v. Raymond, 8 
Cow. 311; Griswold v. Sedgwick, 1 Wend. 
12G; Stai-buck v. Murray, 5 Wend. 148; Mills 
V. Duiyee, 7 Craneh [11 U. S.] 481. And that, 
when congress gave the effect of a record to 
the judgment, it gave all the collateral con- 
sequences. See Hampton v." McConnel, 3 
AVheat. [IG U. S.] 234; Biddle v. Wilkins, 1 
Pet. [26 U. S.] 6S6; D'Arcy v. Ketchum, 11 
Plow. [52 U. S.] 1G5; Westerwelt v. Lewis 
[Case No. 17,440]; Lincoln v. Tower [Id. 8,- 
355]; Wilson v. Graham [Id. 17,804]; Sum- 
ner V. Marcy [Id. 13,009]. Some conflict of 
opinion appears to exist on the question 
whether, if the record of the judgment shows 
seiTice of process on the defendant, or ap- 
pearance in the action, the fact can be con- 
troverted by the defendant On that ques- 
tion this demurrer calls for no opinion. 

Judgment must be given for the plaintiff 
on the demurrer, but leave is fii-st given to 
the defendant to amend his pleas, on the 
usual tei-ms. 



TEXNIKON (GARDNER v.). See Case No. 
5,238. 
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TENNY et al. v. COLLINS. 

[4 N. B. R. 477 (Quarto, 156).] i 

District Court, E. D. Missouri. 1871. 

B\XKKL'PTcy — MoTiov TO Set Aside Disciiahgb 
— SPEciEic.vTtoss — Testimony of Wife. 

1. Upon a motion to set aside the discharge 
granted to a bankrupt, the wife of the bankrupt 
cannot be required to testify as a witness agaiuKt 
her husband. 

2. Creditors moving to set aside the discharge^ 
may not prove, at the trial, acts of the bank- 
rupt not set forth in the specifications. 

1 [Reprinted by permission.] 
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[This was a proceeding 'byTetmj'& Greg- 
ory against CJollins.] ■ ' 

Wliittelsey & Mauro, for bankrupt. 
Stewart & Torry, for petitioners. 



TREAT, District Judge. The banlirupt 
had been granted a discharge, no debts 
having been proved against his estate, and 
no assets coming to the hands of his as- 
signee. A year after the discharge, a peti- 
tion was filed by two of the creditors to 
set it aside, alleging that the banla'upt had 
willfully sworn falsely in his schedules, and 
in his examination by the assignee, in stat- 
ing that he had no propeity, whereas the 
creditors alleged that he had an equitable 
estate in some oil lands in Pennsylvania, and 
owned lands in Texas; and was also inter- 
ested as a partner in a firm in which his 
name appeared. At the trial the plaintiffs 
proved that in 1866 the bankrupt had an in- 
terest in some oil lands, with other parties, 
upon which payments had been made, and 
that he made the final payment and had the 
deed executed to his fathex*-in-law; that in 
ISOS, after the discharge, puiporting to act 
as agent, he sold the land and expended 
part of the money in payment of one of his 
scheduled debts. The testimony showed 
that the bankrupt, in ISGG, was indebted to 
his father-in-law, to an amount exceeding 
the supposed value of the oil lands, and that 
he caused the lands to be conveyed in pay- 
ment of this debt, the value being about two 
thousand dollai's, as the bottom had fallen 
out of the speculation in oil lands in the 
vicinity of those thus conveyed; and that 
when the sale was made in 1SG8, the price- 
obtained was more than double the sum at 
which' they were talcen, and that, for this 
reason, the father gave the son-in-law one 
thousand dollai's of the proceeds of the sale. 
The Texas lands were purchased for one 
hundred dollars, and were sold for one hun- 
dred and twenty-five dollars, more than six 
months before the application in bankruptcy, 
and the money was expended in the support 
of the bauki-upt's family. The plaintiffs al- 
so summoned the wife of the bankrupt, who 
was sworn as a witness, and were proceed- 
ing to examine her in- relation to the con- 
veyance, in 186G, of land held in her name 
by heirself and husband to her father, in 
payment of other debts, and as a security for 
debts upon which he was jointly liable with j 
the bankrupt. Objections were intei-posed, 
that while the bankrupt act [of 1867; M 
Stat 517] provided for the examination of 
the wife of the bankmpt before the register, 
for the purpose of ascei-taining the condition 
of his estate, it did not alter the common 
rule that the wife could not be a witness 
for or against the husband in a motion to set 
aside the discharge. The objection was sus- 
tained by the court The court also held 
that conveyances made by the bankrupt 
and alleged to be fraudulent, could not be 
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shotvn in evidence unless cliai'ged" in the 
specifications, except so far as that might 
be used to show the intent of certain acts 
specified in the petition. The court upon 
the evidence, decided that the specifications 
were not sustained, and dismissed the mo- 
tion. 

Case No. 13,834. 

TENNY V. DBNSLEY et al. 

[1 Cranch, C. C. 314.] i 

Circuit CJoiirt, District of Columbia. June ■ 
Term, 1806, 

ISSOLVEJCCT — ^AltUEST — COSTS — DiSCHAllGE. 

An insolvent debtor will be discharged from 
arrest for costs accrued partly before and partly 
after his discharge under the act. 

Ca. sa. [by Tenny against Densley &: 
Burford] for costs on verdict at December 
term, 1805, for defendant, Tenny. On the 
30th of September, 1805, Densley had been 
discharged under the insolvent law of 1803 
(2 Stat 237), by the 10th section of which,' 
he is to be discharged if taken on any pro- 
cess or any judgment for any debt,- dam- 
ages, or costs contracted, owing or growing 
due beiore his discharge. Part of these' 
costs were growing due or were contracted 
before his discharge. The defendant Dens- 
ley, was discharged by the court on that 
ground. (DUCKETT, Circuit Judge, absent) 



TENTH NAT. BANK (WAHREN v.). See 
Cases Nos. 17,200-17,202. 

TEN THOUSAND CIGARS ■ (UNITED 
STATES v.). See Cases Nos. 16,450 and 
16,451. , ■ 

TERESA, The MARY. See Case No. 9,228. " 

TERRE HAUTE DRAW-BRIDGE CO.' 
(JOLLY v.). See Case No. 7,441. 

TERREL (UNITED STATES v.). See Cases 
Nos. 16.452 and 16,453. 

TERRELL (BROOK v.). See Case No. 1,914. 



Case Wo. 13,836. ' 

In re TERRY. 

[2 Biss. 356; 2 4 N. B. R. 126 (Quarto, 33); 3 
Chi. Leg. News, 106.] 

District Court, E, D. "Wisconsin. Aug. Term, 
1870. 

Ba:kkruptct — Jcdgment by Confession — Time 

OF BSTKY. 

1. Where a creditor has reasonable cause to 
believe his debtor insolvent, he acquires no 
preference in bankruptcy over other creditors by, 
taking from his debtor a promissory note with 
warrant of attorney to confess judgment, and 
levying an execution issued on said judgment 
note, on the debtor's stock of goods. 

[Cited in Re Dunkle. Case No. 4,160.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprint'^d by permission.] 
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2. Although the warrant of attorney may have 
been given more than four or six months before 
the institution of proceedings in bankruptcy, yet 
if the lien of the execution only became operative 
within the six months, the creditor is entitled to 
no preference, and the limitations on the 35th 
and 39th sections [of the act of 1867 (14 Stat 
534, 536)] do not apply. 

This was a petition by John J. Fairbanks, 
judgment creditor of Terry & Cleaver, banlc- 
rupts, for an order requiring the assignee to 
pay their execution in full from the proceeds 
of sales of property coming to his bands, on 
the ground that his execution was a lien upon 
the property. 

A. R. K. Butler, for creditor. 

Palmer, Hooker & Pitkin, for assignee. 

MILLER, District Judge. John J. Fair- 
banks, a resident and business man in Mil- 
waukee, at different times between the 
months of February and September, 1867, 
loaned to Terry & Cleaver, a firm in the same 
city, about §5,000. There were some prop- 
ositions for a future business connection be- 
tween these parties, which were not consum- 
mated. Under these propositions the money 
was loaned to the firm. In January or Feb- 
ruary, 1869, Fairbanks notified Terry & Cleav- 
er that he wanted his money. He was then 
given to understand that Cleaver would take 
up the loan by the first of July of that year, 
or make him outside security that would be 
negotiable. Terry at that time stated to Fair- 
banks that he was not able to raise the mon- 
ey. The indebtedness was in book account, 
and continued in that form until Februai-y 
23, 18G9. Not being satisfied that the loan 
should continue in that form, Fairbanks in- 
sisted on security. Terry & Cleaver inform- 
ed him that their business would not jiistify 
their drawing that amount out, but express- 
ed a wish to give him any security they could. 
A note with warrant of attorney was given 
by Terry & Cleaver to Fairbanks for the 
money on the 23d of February, 1869, pay- 
able four months after date. The debtors 
were frequently urged for payment of the 
money or part of it, without effect; but un- 
til judgment was entered on the note, no part 
of the money could be collected of the firm 
in cash. Before the judgment was entered, 
Fairbanks demanded of Terry & Cleaver a 
statement of their business, which they re- 
fused. Fairbanks testified that he made 
every efEort to induce an arrangement for 
the payment of the debt before entering up 
the judgment. May 9, 1870, judgment was 
entered on the note and warrant of attorney 
in the circuit court of Milwaukee coimty, for 
$5,584.49, and execution was issued thereon 
the same day, and Terry & Cleaver's stock 
of goods levied on. They had no intimation 
or knowledge in advance of these proceed- 
ings. Fairbanks gave no publicity to the 
fact of having the note, except to friends, 
in a business way, not creditors of Terry & 
Cleaver. The note was made payable to 
Fairbanks alone, and not to his order or to 



bearer, at the request of Terry & Cleaver, 
as they did not wish it to be made public or 
negotiated. Fairbanks told them they need 
have no fear of anything of the kind, that he 
should probably take the note home, and put 
it in his cash drawer, and leave it there until 
it matured, and of course it would be left 
there longer unless it was taken up. Terry 
testified that when giving the note he told 
Fairbanks it was preferi'ing a creditor, and 
would not give him any security over other 
creditors. And before the note was given, 
they told Fairbanks if he pushed them it 
would break them up. Teny did not men- 
tion to any one their having given the note. 
Terry did not believe the note with warrant 
of attorney better security than a common 
note, and they did not intend thereby to give 
Fairbanks a preference over other creditors. 
And they told him if the note was a good 
security they would not give it to him. The 
money was used by the firm to replenish and 
increase their stock. The understanding was 
that Fairbanks should take the note out of 
the store and keep it. The" interest for the 
year 1869 was not paid. 

Proceedings in bankruptcy against Terry & 
Cleaver were commenced by creditors, June 
6, 1870. These debtors were adjudicated 
bankrupts, and an assignee was duly appoint- 
ed. The marshal having by virtue of a war- 
rant taken possession of the stock of goods 
levied on by the sheriff under the execution in 
favor of Fairbanks, and sold them pursuant 
to an agreement between the parties, Fair- 
banks presented his petition, praying an or- 
der of court for the payment of the amount 
of his execution out of the proceeds of sale. 
To this petition the assignee and petitioning 
creditors in bankruptcy interpose an answer. 
"They object to the order for payment; that 
said bankrupts, within four months prior to 
the commencement of bankruptcy proceed- 
ings, to wit: on the 9th day of May, 1870, 
they being bankrupt and insolvent at that 
time, did suffer their property (their entire 
stock of goods) to be taken on legal process, 
to-wit, the execution issued on the judgment 
mentioned in the petition of said Fairbanks, 
with intent thereby to give a preference to 
said John J. Fairbanks, a creditor of said 
bankrupts, and with intent thereby to defe.at 
and delay the operation of the bankrupt act, 
and that at the time said property was so 
taken, said Fairbanks had reasonable cans'? 
to believe that said Edward Terry and Albert 
B. Cleaver were insolvent, and that a fraud 
on the bankrupt act was intended. That 
Fairbanks' judgment was rendered on a note 
dated Februaiy 23, 1869, payable four months 
after date, with a warrant of attorney to 
confess judgment thereon, of same date, by 
said Terry & Cleaver to said Fairbanks; the 
said Teri*y & Cleaver being bankrupt and in- 
solvent on said 23d of February, 18C9, and 
so continued until the commencement of pro- 
ceedings in bankruptcy against them, all of 
which said Fairbanks well knew; the pre- 
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tended lien of said Fairbanlcs referred to in 
Lis petition teing of no validity or effect, the 
same being void under the bankrupt act" 
Fairbanks supplied Terry & Cleaver -with 
money to the amount of §5,000 through the 
summer of 1867, imder some understanding 
between the parties that upon certain condi- 
tions a co-partnership might be entered into 
between them. The only written evidences 
of debt consisted of entries in a booJc in the 
nature of charges against Terry & Cleaver 
as debtors for money loaned, until February 
23d, 1869, the day on which the judgment 
note was given. The parties. Fairbanks, 
Terry and Cleaver, resided iji Milwaukee, and 
had very freauent interviews respecting this, 
loan and securing it There is no doubt, I 
think, but that Terry & Cleaver were in an 
insolvent condition in their business at the 
date of the note. The note was not given 
for a present consideration, but to secure a 
pre-existing debt. Fairbanks had notice from 
Terry & Cleaver when the note was received 
by him, tliat if he pushed them their busi- 
ness would be broken up, and that they could 
not take the amount of that debt out of their 
business. He also had notice that a judg- 
ment note, taken under these circumstances, 
was not valid as against other creditors. The 
condition of these debtors did not improve, 
but grew worse, so that they were not able 
to pay the interest on the note for the year 
1869. There can be no doubt but that Terry 
& Cleaver were insolvent, and that Fairbanks 
had reasonable cause to believe them so at 
the date of the levy of his execution on the 
stock of goods. 

2 [Terry & Cleaver did not consider that, by 
the judgment note, they were giving a pref- 
erence to Fairbanks, as they believed a judg- 
ment and execution would not be available, 
and as a preference over their other credit- 
ors. This does not help the case, for the 
legal consequence of the note, with warrant 
to confess judgment, was to be followed by 
an execution, levy, and sale of their prop- 
erty to the exclusion of the other creditors. 
These debtors committed an act of bankrupt- 
cy by giving the note with warrant of at- 
torney to confess judgment and also by suf- 
fering their property to be taken in execu- 
tion to satisfy said judgment. By section 39 
of the bankrupt act it is aaact of banla-uptcy 
in an insolvent debtor to give a wan-ant to 
confess judgment or to sufEer his property 
to be taken on legal process. Either of these 
acts is sufficient to enable his creditors to 
proceed against him in bankruptcy by peti- 
tion, provided such petition is brought with- 
in six months after the act of bankruptcy 
shall have been committed. One act of bank- 
ruptcy charged in the petition of creditors 
against Terry & Cleaver is the suffering their 
stock of goods to be taken.] 2 

On the execution of Fairbanks, on the 9th 
of May, 1870, which was about a month be- 
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fore the petition in bankruptcy was brought, 
the limitation of six months did not apply. 
But if the giving the note with warrant of 
attorney to confess judgment had been the 
only act of bankruptcy alleged in the peti- 
tion against Terry & Cleaver, the limitation 
of six months would have barred the pro- 
ceedings in bankruptcy. 

It is contended that the limitation should 
also be applied to the claim of Fairbanks, as 
the note with warrant of attorney was given 
more than six months prior to the petition in 
bankruptcy. The cause of banla-uptey al- 
leged in the petition against Terry & Cleaver, 
is that they suffered their stock of goods to be 
taken on execution in fe.vor of Fairbanks. 
His claim of preference must rest on his ex- 
ecution and levy. The note with warrant of 
attorney was merely an evidence of a debt; 
and first became an available security by vir- 
tue of the levy under the execution. The 
note with warrant of attorney to confess 
judgment was given to Fairbanks in Feb- 
ruary, 1869, pursuant to his frequent im- 
portunities for security. Instead of having 
judgment entered and execution issued and 
levied on the goods of his debtors, who were 
not even paying the interest for the year 18G9, 
he locked up the papers in his money drawer, 
where he retained them until the 9th of May, 
1870. In all that time he had frequent op- 
poi'tunities of inquiring into the financial con- 
dition of his debtors. And in the course of 
that time the firm of Terry & Cleaver con- 
tracted debts to a large amount for borrow- 
ed money and for goods purchased on credit. 
It does not appear that these creditors had 
any knowledge of the existence of the judg- 
ment note before the service of the execu- 
tion. If Fairbanks were permitted, after 
concealing the evidence of his intended pref- 
erence over other creditors, to their preju- 
dice for that length of time, to obtain by 
means of the execution payment of his debt 
in full, the great object of the bankrupt act, 
equality among creditors, would be frustrat- 
ed. There can be no doubt but he had rea- 
sonable cause to believe Terry & Cleaver, to 
be insolvent before and at the time he en- 
tered up judgment and issued execution. 

For these reasons I am constrained to deny 
the prayer of the petition. 

NOTE. The preference on a judgment note 
is obtained when the judgment is entered. Gol- 
son V. Nipl'fiff [Case No. 5,524], Jan., 1871. It 
is not a sufficient answer to say that the war- 
rant of attorney was given to secure a bona tide 
debt, and that at the time the creditor had no 
tnowledge of the debtor's insolvency. The 
question depends upon his knowledge or infor- 
mation at the time he made- his warrant oper- 
ative. Id. That the giving a note with warrant 
of attorney is a preference, &c., see Campliell 
y. Traders' Nat Bank Fid. 2.370], Jan., 1871; 
In re Dibblee [Id. 3,884]; Fitch v. McGie [Id, 
4,835]. And a judgment may be a preference, 
and be set aside, even though obtained in due 
course of law, if suffered by debtor. Beattie 
V. Gardner [Id. 1,195]; Smith v. Buchanan 
[Id. 13,016]. ' ■ • 

It has been held by Blodgett, J., that undei 
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certain circumstances the lien of an execution 
is transferred to assets in the hands of the as- 
signee. In re Weeks [Case No. 17,350]. And 
the supreme court has lately decided that a cred- 
itor who, having reasonable cause to believe his 
debtor insolvent, commences suit in a state court, 
and obtains judgment, execution and levy, does 
not obtain a valid lien as against an assignee 
in bankruptcy proceedings commenced within 
four months subsequent to such iudgment. Bu- 
chanan V. Smith [16 Wall. (83 U. S.) 277]. 



Case No. 13,836. 

In re TERRY. 

[5 Biss. 110.] 1 

District Court, N. D. Illinois. Feb., 1870. 

Bankruptcy — Act of — Limited Partxebship — 
How Dissolved. 

1. It is not an act of bankruptcy on the part 
of one partner to influence or procure the de- 
parture of another from the state. 

2. In Illinois, if the certificate of dissolution 
of a limited partnership does not fulfill the re- 
quirements of the statute, the partnership still 
continues, and such informal dissolution does 
not affect the rights of creditors. 

In bankruptcy. This is a proceeding on 
the pai-t of the creditoi-s of the firm of Arbo- 
gast & Terry, to declare Lyman Terry, who 
was a special and limited member of said 
firm, a bankrupt, and subject his private 
property to the debts of said firm. The orig- 
inal petition was against Arbogast and F. P. 
Terry, and the petitioners then filed an 
amendment asking adjudication against Ly- 
jnan Teriy. To this amended petition Ly- 
man Teri-y answered. It appeared that this 
special partnership was foi-med on the fii-st 
of March, 1869, Arbogast contributing no 
money to the assets of the firm, but only 
undertaking to put in his skill in the art 
and business of manufacturing glass. The 
two Terrys put in $1,250 each, and Arbogast 
and F. P. Terry were the general partners. 
The proceedings to perfect this association 
as a limited partnership within the statutes 
of this state were admitted to be all regular, 
and under this law the special partner only 
became liable for the money put into the 
firm. It was admitted that Lyman Teii*y 
duly paid in his ?1,250, and there was no 
evidence or pretence that he ever withdrew 
this capital. On the 20th of Slarch the firm 
were greatly in need of money to pay their 
laborers, and Lyman Teri*y procured $1,500 
by his own note to Page & Sprague, and ad- 
vanced it to the firm, with an express \in- 
derstanding that he should be refunded out 
of the proceeds of the first glass got to 
market. There seems to be no dispute but 
that this money was paid and went into the 
affairs of the firm. On the 24th of aiareh, 
steps were taken for the dissolution of this 
partnei'ship. Arbogast took ?125, and as- 
signed his interest to F, P. Terry, and a 
stipulation for dissolution was entered into, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



but no certificate was filed in the recordei*'s 
office, nor was the notice required by stat- 
ute (1 Gross' St. p. 433, § 16) duly published. 
On the 30th of March, F. P. Terry, who had 
continued the control of the business of the 
firm after the attempted dissolution, was in 
want of more money, and applied to Lyman 
Terry for it. The application resulted in his 
obtaining from Lyman Terry the $2,000 he 
needed, he giving as security a bill of sale 
for 1,000 boxes of glass— 465 of which were 
delivered on the 3d of April, and 60 boxes 
on the 6th of April, making 525 boxes in all 
—with an agreement that whatever the glass 
came to over the. $2,000, should apply on the 
$1,500 advanced to the firm. 

Hervey, Anthony & Gait, for petitioning 
creditors. 

H. B. Hnrd and John A, Hunter, for Ly- 
man Teri-y. 

BLODGETT, District Judge, charged the 
juiy as follows: 

It is insisted that the successive transac- 
„tions between these partnei-s make Lyman 
Terry guilty of the acts of bankniptcy pro- 
vided for in the statute, which brings him 
within the clauses of the bankrupt act [of 
1887; 14 Stat. 517]. The acts insisted upon as 
bringing him within the operation of these 
clauses, are: (1) Procuring the departure of 
Arbogast from the state. (2) Giving the 
judgment note with othei-s to Booth. (3) 
The buying of the 1,000 boxes of glass on 
the 30th of March, and taking possession 
of the 525 boxes on the 3d and 6th of April. 

As to the first of these grounds,— that of 
procuring the departure of Arbogast fi'om 
the state,— I do not see how this can be held 
to be an act of bankniptcy on the part of 
Lyman TeriT. It was such an act on the 
part of Arbogast. But that this act of Ar- 
bogast is to make Lyman Teny a bankrupt, 
I do not see, any more than it Avould any 
stranger, who had used his influence or ad- 
vice to procure Arbogast's withdrawal from 
the firm. 

The note given Booth, and used as a 
means, may have been a fraud on Arbogast, 
— may have deceived him,— but how are the 
creditors left any worse off? Arbogast put 
no money into the concern, and under the 
evidence it seems doubtful Avhether his serv- 
ices were of any value to them. At all 
events, the evidence shows that they lost 
money all the time he stayed, and only made 
money, if at ail, after he left. But it is con- 
tended that the buying out of Arbogast was 
dictated by an honest regard for the inter- 
ests of the firm. 

We now come to the transaction of the 30th 
of March, when Lyman TeiTy let F. P. Ter- 
ry have the $2,000 on the bill of sale of 1,000 
boxes of glass. It is contended that at this 
time Lyman Terry was still a member of 
this firm, and that, owing to informalities 
in the proceeding in not filing the certificate 
of dissolution, the dissolution had not taken 
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effect as to creditors. I agree "witli the coun- 
sel for the creditors on this point, that the 
pai-tnership still continued. But in my opin- 
ion this is no reason why Lyman Terry could 
not, if the transaction was fair, buy this 
glass. The business of the firm "was tq man- 
ufacture glass and sell it. This was their 
only resource from which to raise money to 
meet their daily expenditures, Lyman Ter- 
ry had no interest in the firm save to the 
extent of the §1,250 capital he had put in. 
As to all other transactions, he could deal, 
buy and sell, like any third party. 

Verdict against creditors, as to Lyman Terry. 
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Case No. 13,837. 

TERRY V. BAMBERGER. 

[14 Blatchf. 234; i 44 Conn. 558.] 

Circuit Court, D. Connecticut. May 24, 1877. 2 

TuovBR AND Conversion — Bailment — Lien — 

Pleading— AsiBNDSiENT— Costs— CouuTS 

— Terkitokial Jurisdiction. 

1. The B. Co., of Connecticut, had in the 
hands of C, in New York, goods for sale on 
commission, on which C. had a lien as security 
for his liability on accommodation acceptances 
which he had given to the B. Co. A voluntary 
assignment in insolvency was made by O. to B,, 
under the laws of New York. B. took posses- 
sion of such goods, with notice that they be- 
longed to the B. Co. Afterward the B. Co. 
tendered the acceptances to B., and demanded 
the goods, but B. refused to deliver them, and 
sold them. Their market value was $7,500. 
Subsequently T. was appointed receiver of the 
B. Co., under the laws of Connecticut, and ten- 
dered the acceptances to B., and demanded the 
goods, but B. refused to deliver them. T. then 
sued B. in this court, and, at the trial, was al- 
lowed to amend his declaration by adding counts 
for a conversion prior to T.'s appointment: 
Held, 

(1) B. rightfully took possession of the goods 
of the B. Co., but tortiously com*rted them 
thereafter. 

(2) T., as receiver, had a right to sue B, in 
Connecticut for a conversion happening prior to 
T.'s appointment, 

(3) T. was entitled to a judgment for $7,500, 
and interest at 6 per cent, from the date of the 
demand by the B. Co.. and the costs after the 
amendment, but should pay to B. his costs until 
the amendment. 

[This was an action by George B. Terry, re- 
ceiver, etc., against Leopold Bamberger,] 

George E, Teriy and Stephen W. Kellogg, 
for plainti£f. 

Charles W. Gillette and Harris B. Munson, 
for defendant. 

SHIPjNIAN, District Judge, This case was 
tried by the court, the parties having, by writ- 
ten stipulation duly signed, waived a jury.* 
Upon said trial by the court, both parties ap- 

1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 103 U. S. 40.] 



peared by their counsel and with their wit- 
nesses, and were fully heard respecting the 
controverted questions of law and of fact. 
The facts which are found to have been prov- 
ed ai'e as follows: On or about August 12th, 
1875, the firm of S. A. Castle .& Co., of the 
city of New York, consisting of Samuel A. 
Castle, Rufus B. Hitchcock, and Henry S. 
McGrane, being insolvent, made an assign- 
ment In insolvency of all their goods and ef- 
fects, for the joint and equal benefit of their 
creditors, imder the statute of New York, of 
April 13th, 1860, to Leopold Bamberger, of 
said city, who accepted said trust, gave bonds 
according to law, and entered upon his du- 
ties on August 12th, 1875. Previous to this 
time, said firm had been the selling agents, in 
said city, of the United States Button Com- 
pany, a joint stock corporation, duly incorpo- 
rated in pursuance of the laws of this state, 
and established at Waterbury. Said firm had 
in their store, on said August 12th, 1875, the 
manufactured goods of said company, which 
had been theretofore sent to them for sale 
upon commission, to a large amount, which 
goods were the property of said button com- 
pany. The market value of said goods was 
?7,o00.. The company had not been in the 
habit of drawing against their consignments, 
but, prior to this date, had obtained from 
S. A. Castle & Co. their accommodation ac- 
ceptances, to the amount of §22,500, and it 
was agreed between said parties, at the time 
when said acceptances were given, that said 
firm should have a lien on the goods which 
were from time to time unsold, as security • 
against their liability upon said acceptances. 
These acceptances had been discounted for the 
benefit of said button company, and were then 
held and owned by the Waterbury National 
Bank. The goods of said company in the 
possession of S. A. Castle & Co. were specified 
in their inventory, which was duly made and 
filed in pursuance of the laws of the state of 
New York, under the head of "goods on hand 
on which allowances have been made and 
merchandize in stock, &c.," as "consigned by 
the United States Button Co.," and were ap- 
praised at $6,054. The assignee thus had no- 
tice of the ownership of the goods. Said 
Bamberger immediately took possession of 
said goods as his own, and as equitably be- 
longing to the creditors of S. A. Castle & Co., 
and proceeded forthwith to sell them as rap- 
idly as he was able, for the benefit of said es- 
tate. On September 24th, 1875, said button 
company took up and received said accept- 
ances from the Waterbuiy National Bank, by 
the substitution of the button company's notes 
therefor, and thereupon the president of said 
company carried said acceptances to New 
York, tendered them to said Bamberger, and 
demanded of him the goods belonging to said 
company, but said Bamberger refused to de- 
liver the same and continued the sale thereof. 
On or about November 1st, 1875, the plain- 
tiff was duly appointed receiver of the estate 
of said button company, by the superior court 
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of New Haven, Connecticut, under and by 
virtue of the 23d section of chapter 1, tit. 17, 
of the General Statutes of Connecticut (Revi- 
sion 1S75, p. 281), and said receiver was au- 
thorized by the decree of said court to execute 
the powers specified in section 1, pt. 14, c. 17, 
tit. 19, of said General Statutes (Revision 
1875, p. 482). The plaintiff accepted said 
trust, gave bonds pursuant to law, which 
were accepted by said court, and entered up- 
on his duties. On November 24th, 1875, the 
plaintiff, accompanied by the secretary of 
said company as a witness, again tendered to 
said Bamberger, in the city of New York, 
said acceptances, and again demanded said 
goods, as the property of said button com- 
pany, but said Bamberger refused to deliver 
them. The plaintiff then asked Bamberger 
if there were any other acceptances outstand- 
ing against said goods, or if there were any 
other claims or charges against the goods, for 
interest, commissions, &c., except the tender- 
ed drafts, to which inquiiy Bamberger replied 
in the negative. Upon the payment of said 
accommodation acceptances, S. A. Castle & 
Co. were indebted to said button company in 
a large amount, as appeared by said inven- 
tory. The present action was brought in a 
state court of this state, and was removed to 
this court by the defendant. At the close of 
the testimony the plaintiff asked and obtain- 
ed leave, against the objection of the defend- 
ant, to amend the declaration by the addition 
of the second and third counts, for a conver- 
sion prior to the plaintiff's appointment. Op- 
portunity was given to the defendant, after 
the allowance of said amendment, to introduce 
additional testimony, if he desired. 

Upon the foregoing facts, the conclusions of 
law are as follows: 

1. The defendant rightfully took possession 
of the goods of the button company, but tor- 
tiously converted them thereafter. S. A. 
Castle & Co. were the factors of the butt'On 
company, and, as such, were personally in- 
ti'usted with the sale of its goods. This trust 
was a personal one, and could not be delegat- 
ed to another, beyond the usual course of 
business, without the consent of the con- 
fiignors. Neither had Castle & Co. any right 
to sell or transfer the goods in payment or in 
pledge for their own indebtedness. Having 
a lien upon the goods as security for their lia- 
bility upon the accommodation acceptances 
which they had given to the consignors, 
Castle & Co. had a right to transfer said lien 
to their creditors, and to deliver the goods to 
then- assignee for the benefit of their cred- 
itors, solely as a security to the extent of said 
lien. The button company could not regain 
possession until they had tendered to the as- 
signee the amount of the lien of Castle & Co., 
or otherwise discharged said lien, and, upon 
such tender or discharge, had the right to re- 
gain possession of their pi-operty, if it could be 
traced, or distinguished from the mass of the 
other property of the factor in the possession 
of the assignee. Warner v. Martin, 11 How. 



[52 U. S.] 209; Veil v. Mitchel [Case No. IG,- 
908]; Thompson v. Perkins [Id. 13,972]; Cook 
V. Kelly, 9 Bosw. 358; Chesterfield Manuf g 
Co. V. Dehon, 5 Pick. 7; Denston v. Perkins, 
2 Pick. 86; Scott v. Surman, Willes, 400. But, 
the rightful possession of the assignee gave 
him no authority to assume to himself the 
entire property or right of disposing of the 
goods, until duly authorized by law, and 
when, having taken possession, with notice 
that the goods were the property of the but- 
ton company, he proceeded to sell and convert 
them into money as rapidly as he could, there 
was a conversion. The action of trover "al- 
ways supposes the defendant to have come le- 
gally into possession of the goods. It is the 
breach of the trust, or the abuse of such law- 
ful possession, which constitutes the conver- 
sion." Murray v. Burling, 10 Johns. 172; 
Connah v. Hale, 23 Wend. 4G2; Pisk v. Ewen, 
46 N- H. 173; Baldwin v. Cole, 6 Mod. 212; 
M'Combie v, Davies, 6 East, 538. 

2. The plaintiff, as receiver, had a right to 
institute a suit in this state against the de- 
fendant, for a conversion happening prior to 
the plaintiff's appointment. It is contended, 
that the decree of the state court had no ex- 
ti*a-territorial jurisdiction, and gave the plain- 
tiff no title to property beyond the limits of 
this state, and that, therefore, he had no right 
to institute a suit for the recovery of the value 
of property which had been since his appont- 
ment beyond the jurisdiction of this state. 
But the statutes of this state in regard to the 
appointment and duties of receivei"s of the 
property of coi-poi-ations do not undertake to 
change the title of the property or to vest it 
in the receiver. Receivers are declared by 
the statute to have the right to the possession 
of the property of the coi-poration, and pow- 
er in their own names, or in its name, to com- 
mence and prosecute suits for and on behalf 
of the corporation, to demand and receive all 
evidences of debt and property belonging to 
it, and to "fio and execute, in its name or their 
own names, as such receivers, all the acts and 
things which shall be necessary or proper in 
the execution of their trust, and to have all 
the powers, for any of said purposes, possess- 
ed by such corporation. The receiver is the 
agent of the law to collect the property of the 
corporation and to wind up its affairs, and 
for that purpose to do all acts which may be 
necessary in the execution of the trust. By 
authority of law he acts in the place of the 
directors, but no title to property is changed. 
Such has been the construction of similar stat- 
utes elsewhere. Willink v. Morris Canal & 
Banking Co., 3 Green, Gh. [4 N. J. Eq.] 377. 

It is unnecessary to determine whether the 
receiver was empowered to commence a suit 
in his own name, in the state of New York, 
'for the recovery of the property of the corpo- 
ration. As the title to the property which is 
now in question was confessedly always in 
the button company, a suit could have been 
instituted in New York against the defendant, 
in the name of the eoi-poration, certainly with 
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the assent of its officers. It is apparent, that, 
both before and after the appointment of the 
plaintiff, the officers of the corporation were 
seelving to obtain this property, and they have 
not been prevented from aiding the receiver 
in the collection of the debts of the company 
in any court here or elsewhere. They are 
still the officers of the company. In this 
state, the plaintiff can commence a suit either 
in the name of the corporation, or in his own 
name, in its behalf. Whether the receiver or 
the corporation is plaintiff, the action is for 
the recoveiy of the value of property the ti- 
tle of which is in this company. Being thus 
the agent of the law to wind np the affairs of 
the corporation, and to do whatever it could 
do in this behalf, the receiver is authorized to 
collect, within this state, its debts and choses 
in action, of whatever nature the same may 
be, and to commence any proper suits, wheth- 
er sounding in tort or in contract. "There is 
no greater reason for allowing the receiver 
to recover damages in his own name for the 
breach of a contract made with the bank, 
than there is for allowing him to recover dam- 
ages in his own name for the wrongful with- 
holding of the property of the bank, in an- 
other form." Gillet v. Fairchild, 4 Denio, 80. 
The fact that the United States Button 
Company had not discharged the lien, and so 
were not entitled to the possession of the 
goods, at the time of the conversion by the 
defendant, on August 12th, 1875, does not de- 
feat the action of trover, the lien having been 
discharged before suit was brought. If the 
plaintifG had a right of action when the suit 
commenced, it is competent for him to show a 
prior conversion. Delano v. Curtis, 7 Allen, 
470; Carpenter y. Hale, 8 Gray, 157. Judg- 
ment should be rendered in favor of the plain- 
tiff, for $7,500 and interest at six per cent, 
from September 24th, 1875, and his costs ac- 
cruing after May 15th, 1877. Upon the 
amendment, the plaintiff should pay the de- 
fendant his taxable costs until May 15th, 1877, 
in accordance with the state practice. Rich- 
ardson V. Hine, 43 Conn. 201. 

[On error to the supreme court, the above 
judgment was affirmed. 103 U. S. 40.] 



Case 3Sro. 13,838. 

TERRY T. IMPERIAL FIRE INS. CO. 

13 Dill. 408; i 4 Ins. Law J. 824; 9 "West. Jur. 

551; 2 Cent. Law J. 459; 21 Int. Rev. 

Ree. 236; 22 Pittsb. Leg. J. 194.] 

Circuit Court, D. Kansas. 1874. 

Removal op Causes— Alien — Foreign Cohpora- 

TIOS^. 

A corporation created by the laws of Great 
Britain is an "alien" within the meaning of sec- 
tion 12 of the judiciary act of 1789 (1 Stat. 79), 
and when sued by a citizen of the United States 
in the state court, may, on complying with the 
requirements of that section, have the suit re- 

1 [Reported by Hon. John F. Dillon. Circuit 
Judge, and here reprinted by permission.] 
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moved to the proper circuit court of the United 
States. 
[Cited in Purcell v. British Land & Mortg. 
Co., 42 Fed. 466.] 

The plaintiff, Jas. E. Terry, a citizen of the 
state of Connecticut, commenced his suit in 
the district court of Douglass county against 
said defendant, the Imperial Fire Insurance 
Company, to recover for a loss by fire, upon 
a policy of insurance issued by that com- 
pany. The defendant, on entering its appear- 
ance, filed a petition for a removal of the 
ease to this court, under the provisions of 
the 12th section of the judiciary act of 1789, 
claiming that it is within the meaning of 
that section an "alien." On that petition 
the case was sent to this court. Now the 
plaintiff files his motion to remand the cause 
to the state court. The Imperial Fire Insur- 
ance Company of London is a corporate body, 
organized under and by virtue of the laws 
of Great Britain. 

Thatcher & Stephens, for plaintiff. 
Nevison, Simpson & Alford and S. A- 
Riggs, for defendant. 

FOSTER, District Judge. The only ques- 
tion, presented to this court for determina- 
tion' is, whether or not the defendant is an 
alien within the meaning of the constitution, 
and the judiciary act It is a question of no 
little moment, and one upon which there ap- 
pear to be no reported cases, directly in 
point; its solution however, is not difficult, 
in the light of the several decisions of the 
supreme court, establishing the right of cor- 
porate bodies of other states to litigate in the 
federal courts, as if citizens of such other 
states. 

Perhaps there is no. one subject in the liti- 
gation in the highest court of the land, which 
has given rise to so much controversy, and 
which has brought out more able expressions 
of opinion from the bench and the profes- 
sion, than the question whether or not cor- 
porations come within the jurisdictional 
rights given to citizens of different states, 
to sue and be sued in the United States 
courts. But however interesting that discus- 
sion may be to the legal student, or however 
weighty may be the arguments and reasons 
urged against the conclusion to which the 
federal courts have finally arrived, it may 
now be regarded no longer an open question, 
and we are bound by the maxim, "Stare de- 
cisis et non quieta movere." 

The reasoning upon which those decisions 
rest, applies with equal force to the question 
involved in this case, and is decisive of it. 
It has been repeatedly decided that a body 
corporate, organized under the laws of a state, 
is to be treated as a citizen of that state, 
so far as the question of jurisdiction of this 
court is concerned. In other words, when 
a corporation is created by the laws of a 
state, the legal presumption isjihat its mem- 
bers are citizens of that state, and that a 
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suit by or against a corporation in its cor- 
porate name, must be conclusiyely presumed 
to be a suit by or against citizens of the state 
which created the corporate body- Louis- 
ville, O. & 0. R. Co. Y. Letson, 2 How. [-43 U. 
S.] 497; Marshall v. Baltimore & O. R. Co., 
IG How. [57 U, S.] 314; CoTington Draw- 
bridge Co. V. Shepherd, 20 How. [Gl U. S.] 
232; Ohio & >I. R. Co. v. Wheeler, 1 Black 
t<5G U. S.] 280; Railway Co. t. Whitton's 
Adin'r, 1-3 Wall. [80 U. S.] 270. 

If, then, it is conclusively presumed that 
the members of a corporation created by the 
laws of a state of this Union are citizens of 
that state, it follows that the members of a 
corporation created within the sovereignty of 
(ireat Britain, and under the laws of that 
country, are presumed to be citizens or sub- 
jects of that kingdom. 

In the case of Bank of Augusta v. Earle, 
13 Pet. [38 U. S.] oSo, it was decided that 
a coiiioration can have no legal existence 
out of the boundaries of the sovei'eignty 
by which it is created. It exists only by 
force of the law. It must dwell in the place 
of its creation, and cannot migi-ate to an- 
other sovereignty; yet, it does not follow that 
its existence will not be recognized in other 
places, or that It may not have the power of 
contracting in other states, under the comity 
between states and nations. On the contrary, 
that power is therein distinctly affirmed. 

In the case of Bank of U. S. t, Devaux, 
5 Cranch [9 U. S.] Gl, Mr. Chief Justice Mar- 
shall, speaking of the apprehensions of suit- 
ors as to the local influence of the state 
courts, classes aliens and citizens together 
as coming within the rule, and says: "Aliens, 
or citizens of difCerent states, are not less 
susceptible of these apprehensions, nor can 
they be supposed to be less the objects of 
constitutional provisions, because they are 
allowed to sue by a corporate name. That 
name indeed cannot be an alien or a citizen, 
but the persons that It represents may be the 
one or the other. * « * Substantially and 
essentially the parties in such a case, when 
the members of the corporation are aliens or 
citizens of a different state from the op- 
posite party, come within the spirit and terms 
of the jurisdiction conferred by the consti- 
tution on the national tribunals." Although 
that case has been modified by later decisions 
on other points, the rule therein established, 
classing aliens of foreign corporations with 
citizens of domestic corporations, has not 
been questioned. 

In Louisville, C. & C. R. Co. v. Letson [su- 
pra], the court, after speaking of the case in 5 
Oi-anch [supra], say: "Let it then be admitted 
for the pmpose of tins branch of the argument, 
that jurisdiction attaches in cases of cor- 
porations in consequence of the citizenship 
of their members, and that foreign coi-pora- 
tions may sue when the members are aliens, 
does it necessarily follow, because the citi- 
zenship and residence of the members give 
jurisdiction in a suit at the instance of a 
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plaintiff of another state, that all of the cor- 
porators must be citizens of the state in 
which the suit is brought?" And the court 
then holds that the members of the corpora- 
tion must be presumed to be citizens of the 
state in which the corporation, was created 
and domiciled. The court rest their decision 
on this broad ground, and say: "A corpora- 
tion created by and doing business in a par- 
ticular state, is to be deemed to all intents 
and purposes as a pei-son, although an arti- 
ficial person, an inhabitant of the same state, 
for the pui-poses of its incorporation, capable 
of being treated as a citizen of that state as 
much as a natural person." 

Resting upon the analogy of these deci- 
sions, we hold in this ease that the mem- 
bers of this insurance company defendant 
must be presumed to be subjects of Great 
Britain, and as such entitled to bring their 
case to this court. 

Motion to remand overruled. Ordered ac- 
cordingly. 

NOTE. "Where the members of a corpora- 
tion are aliens * * * they come within the 
meanmg and terms of the jurisdiction of the 
federal courts." "Incorporated aliens * * * 
may sue a citizen in the federal courts bv their 
corporate name, and the controversy is substan- 
tially between aliens and a citizen." 1 Kent 
£SP°i% 348. See, also, Ang. & A. Corp. §§ 
377, 378; 1 Abb. U. S. Prae. 216; Pisk y. 
Chicago, R. I. & P. R. Co., o3 Barb. 472; 3 
Abb. Pr. (N. S.) 453; King of Spain v. Oliver 
[Case ^o. 7,814]. 
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TERRY V. LIFE INg. CO. 

^^ ^'%\l..^^^\-P' ^^S- Op- 27; 6 Am. Law Rev. 

369; o West. .lur. 496; 1 Ins. Law J. 

132; 2 Bigelow, Ins. Cas. 31.] i 

Circuit Court, D. Kansas. May 26, 1871.2 

Life Insurance — Self-Destiiuctiox — Ins axitt. 

1. Insanity on the part of the assured which 
irresistibly impelled him to take his own life, or 
existing to such an extent as to render him in- 
capable of forming a rational judgment with re- 
spect to the act of self-destruction, will so far 
excuse him as to render the company liable, not- 
withstanding the policy contains a condition 
avoiding liability thereon, in case the assured 
shall "die by his own hand," 

[Cited in JIanhattan Life Ins. Co. v. Brouffh- 
ton, 109 U. S. 128, 3 Sup. Ct. 99.] 

[Cited in Supreme Commandery Knights 
Golden Rule v. Ainsworth, 71 Ala. 436. Cit- 
ed in brief in Van Zandt v. Mutual Ben. 
Life Ins. Co., 55 N. Y. 172. Followed in 
Phadenhauer v. Germania Life Ins. Co., 7 
Heisk. 568.] 

2. The burden of proof to establish the in- 
sanity IS, in such cases, upon the plaintiff, by 
whom it is alleged. 

[Quoted in Manhattan Life Ins.. Co. v. Broujrh- 
ton, 109 U. S. 128, 3 Sup. Ct. 99.] 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 6 
Am. Law Rev. 369, contains only a partial re- 
port.] 

2 [Affirmed in 15 Wall. (82 U. S.) 580.] 
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3. There is no presumption of law, primai 
facie or otherwise, that self-destruction arises' 
from insanity. 
[Cited in ■VVolffi v. Connecticut Mut. Life Ins. 

Co., Case No. 17,929.] 
[Cited in Williams v. State, 50 Ark. 511, 9 S. 
W.9.] 

• This is an action on a life insurance policy 
issued by the defendant to the husband of 
the plaintiff [Mary Terry]. The policy con- 
tained a condition ayoiding liability thereon 
in case the assured shall "die by his own 
hand." Answer: that the assured died from 
poison, which he took for the purpose of de- 
stroying his life. Replication: that he was 
insane at the time and with respect to the act 
in question. Trial to juiy, before Mr. Justice 
MILLER, and DILLON, Circuit Judge. 

The fact that the deceased died from poison, 
self-administered, was admitted on the trial, 
and the only question was in respect to the 
alleged insanity. The testimony showed that 
the deceased had been in great trouble in con- 
sequence of i-umors respecting his wife's fidel- 
itj''; that he was in a highly excited and dis- 
tressed state of mind; that in communicating 
"his suspicions to friends he would at times 
break out in explosions of laughter without 
apparent cause; that he purchased ai-senic, 
stating that he wished it to kill mice, but in- 
quired whether there was enough to kill a 
man. Some medical gentlemen gave their 
opinion to the Jury that he was insane. There 
was no evidence offered by either party touch- 
ing the conduct of the wife, or the ground 
or reasonableness of the suspicions of the de- 
ceased as to her character. 

Mr. Nevison, for plaintiff, contended for 
the doctrine laid down in Eastabrook v. Union 
Mut. Life Ins. Co., 54 Me. 224; Breasted v.- 
Farmers' Loan & Trust Co., 4 Seld. [8 N. Y.] 
299, 4 Hill, 73; 1 Phil. Ins. 503; State v. 
Felter, 25 Iowa, 67. 

Mr. Shannon, fbr defendant, refeiTed to 
Dean v. American Mut Life Ins. Co., 4 Allen, 
96, and asked the court to instruct accord- 
ingly. 

After consideration, the court, by the pre- 
siding justice, charged the juiy as. follows: 

MILLER, Circuit Justice. It being agreed 
that deceased destroyed his life by taking 
poison, it is claimed by defendants that he 
"died by his own hand," within the meaning 
of the policy, and that they are therefore not 
liable. This is so far true, that it devolves 
on the plaintiff to prove such insanity on the 
part of the deceased, existing at the time he 
took the poison, as will relieve the act of taking 
his own life from the effect, which, by the 
general terms used in the policy, self-destruc- 
tion was to have, namely, to avoid the policy. 
It is not every kind or degree of insanity 
•which will so far excuse the party taking his 



own life, as to make the company insuring lia- 
ble. To do this, the act of self-destruction 
must have been the consequence of insanity, 
and the mind of the deceased must have been 
so far deranged as -to have made him in- 
capable of using a rational judgment in re- 
gard to the act which he was committing. If 
he was impelled to the act hy an insane im- 
pulse, which the reason that was left him did 
not enable him to resist, or if his reasoning 
powei-s "were so far overthrown by his mental 
condition that he could not exercise his rea- 
soning faculties on the act he ^vas about to 
do, the company is liable. On the other hand, 
there is no presumption of law, prima facie, 
or otherwise, that self-destruction arises from 
insanity; and if you believe, from the evi- 
dence, that the deceased, although excited, or 
angry, or distressed in mind, formed the de- 
termination to take his own life, because in 
the exercise of his usual reasoning faculties 
he prefeiTed death to life, then the company 
is not liable, because he died by his own hand 
within the meaning of the policy. 

The jury found for the plaintifE, and there 
was judgment accordingly. 

[On error, the ahove judgment was affirmed 
by the supreme court 15 Wall. (82 TJ. S.) 580-1 

NOTE. Under a policy with a condition mak- 
ing it void in case the assured shall die by his 
own hands, the company is liable if the self-de- 
struction shall happen as a direct consequence of 
tlie insanity of the person insured. Breasted v. 
Farmers' Loan & Trust Co. (1843) 4 Hill, 73; 
same case (1853) 8 N. Y. 299; Eastabrook v. 
TTnion Mut. Life Ins. Co. (1866) 54 Me. 224; 
Hartman v. Keystone Ins. Co. (1853) 21 Pa. 
St. 466, 468 (poisoning by taking arsenic). As 
to the degree and nature of the insanity neces- 
sary to make the company liable, when the 
policy contains such a condition, the cases are 
conflicting. See, in addition to the ahove, Dean 
V. American Mut. Life Ins. Co. (1862) 4 Allen, 
96; same case, with note, 1 Bigelow, Ins. 195; 
followed Cooper v. Massachusetts, etc., Ins. Co. 
(1869) 102 Mass, 227; Nimiek v. Insurance Co. 
[Case No. 10,266], U. S. Cir. Ct. W. D. Pa., Mc- 
Kennan, J.. 1871; St Louis Mut. Life Ins, Co. 
V.Graves (CtApp. Ky. 5843) [6 Bush, 2G8]j-as 
to effect of moral insanity. The leading Brit- 
ish decisions on the subject are Borradaile v. 
Hunter (1843) 5 Man. & G. 639; Clift v. 
Schwabe (1846) 3 C. B. 437, 2 Car. & K. 134; 
Dufaur v. Professional Life Assur. Co, (1858) 
25 Beav. 602; Horn v. Anglo-Australian & U. 
F. Life Ins. Co., 7 Jur, (N. S.) 673: White v. 
British, etc., Assur. Co., L, R. 7 Eg, 394, San- 
ity of a person who commits suicide presumed. 
Arguendo, per Williams, C, J., in St. Louis 
Mut Life Ins, Co. v. Graves, supra; contra, 
Robertson, J., Id. The court examined the fore- 
going authorities before adopting the charge to 
the jury in the foregoing case.— Reporter. 
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Case Wo. 13,840. 

TERRY CLOCK CO. v. NEW HAVEN 
CLOCK CO. 

[4 Ban. & A. 121; i 17 O. G. 909.] 

Circuit Court, J). Connecticut. Feb. 12, 1879. 

Patents — Invention — Mechanical Skill. 

The desirability of an improvement, the dif- 
ficulties to be encountered, and the unsuccess- 
ful experiments of others in the same direction, 
tend strongly to show that he who achieves the 
desired result was not merely a better mechanic 
than his predecessors, but that he had a prob- 
lem, which required the skill of the inventor, to 
solve. 

[Cited in Electrical Accumulator Co. v. Ju- 
lien Elec. Co., 38 Fed. 136.] 

In equity. 

Charles E. Mitchell and Charles W. Gil- 
lette, for complainant. 
John S. Beach, for defendant 

SHIPMAN, District Judge. Since the deci- 
sion of the court in this case upon the facts 
as presented on the trial, the plaintiff has 
filed in the patent office a disclaimer, where- 
by it disclaims "combining a dead-beat and 
recoil escapement, except when the same is 
produced from flattened metal by bending in- 
to the shape and for the purpose, substantially 
as described in the specification of said pat- 
ent." The plaintifE now asks for a decree 
against the defendant upon the ground that it 
is confessedly using a combined dead-beat 
and recoil escapement made by bending 
from flattened steel, and that such an es- 
capement so made is the invention of the 
plaintiff, and is a material and substantial 
part of the thing patented, and is definitely 
distinguishable from the part inadvertently 
claimed without right 

The defendant replies that, in view of the 
state of the art existing at the time of the 
alleged invention, there w^as no invention in 
the mode of construction by bending, but 
that the choice ot methods was a matter sim- 
ply of mechanical skill and judgment 

Prior to the date of manufacture of the 
Botsford clock in 1853, clocks were construct- 
ed either with the recoil escapements, or 
with the dead-beat escapements. It is stat- 
ed in the former opinion that dead-beat ver- 
ges were generally made by pressing from 
solid steel. It can truly be said that they 
were always made in this way, while recoil 
verges were made by bending from flattened 
steel. Botsford invented in 1853, but did 
not patent, a combined dead-beat and recoil 
escapement, which he made by pressing from 
solid hteel. In 1868, Terry invented a com- 
bined escapement not differing, in shape of 
the working surfaces, or in operation, or in 
construction, from the Botsford escapement, 
in any manner, except that it was made by 
bending. Dead-beat verges were made of 



1 [Reported by Hubert A. Banning. Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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solid metal, because it is necessary to have 
the pallet a perfect dead-beat, or poor time- 
keeping is the result, and it was supposed 
that metal could not be bent with such exact- 
itude as to make the pallet a perfect dead- 
deat. The steel was liable to spring out of 
shape when hardened. On the other hand, 
solid verges were more expensive, because, 
if the pallet was not accurately adjusted to 
the teeth of the crown-wheel when the pallet 
was first made, the process of correcting the 
defect was difficult and expensive, whereas 
bent verges were adjusted with ease, so that 
dead-beat verges were made of solid metal 
to insure accuracy at the time of construc- 
tion, while recoil verges were made by bend- 
ing, from motives of economy. 

It was, therefore, desirable that the com- 
bined dead-beat and recoil escapement should 
be made by bending, in order to produce a 
cheap clock, if by such a mode of manufac- 
ture accuracy could be obtained. The ad- 
vantages of this method seem to have been 
appreciated, and attempts to accomplish the 
result were made by others than Ten-y. 
Botsford unsuccessfully made the experi- 
ment before he attempted the solid verge. 
Geo. W. Brown, an experienced manufac- 
turer, made similar experiments upon fine 
movements, and says that he found "on so 
fine a sized verge it was almost impossible to 
form steel into the required shape— certainly 
impi-acticable." The patentee experimented 
with solid verges, and found them to be too 
expensive for ordinary clocks. He succeed- 
ed in making a bent combined verge, which 
proved a success. The solid combined verge 
has not been used in this country since 1850, 
until April, 1877. Since the last named 
date the defendant has made between one 
thousand and two thousand such verges. 
These were made by the milling process. 

The desirableness of a bent combined 
verge, the difficulties to be encountered in its 
successful manufacture, and the unsuccess- 
ful experiments of other manufacturers sat- 
isfy me that the patentee was not simply a 
better mechanic than his predecessors. Bots- 
ford and Brown had both, after their experi- 
ments, fallen back upon the solid verge; but 
their style of manufacture in the then state 
of mechanism seems to have been too expen- 
sive for common clocks. At any rate, It 
went out of use about 1859, after Botsford 
ceased to be a clock-manufacturer and his 
clocks had all been sold. In this state of 
the art, combined escapements being disused, 
Terry first told the public that an accurate 
and cheap combined escapement could be 
made by bending. He made a step forward, 
substituted the bending process for the pro- 
cess by pressure, and effected a new and 
useful result by effecting a material saving 
in the operation. The economy is not by 
any means so marked now as it was in 1808. 
in consequence of other improvements iu 
manufactures; but when Terry made his in- 
vention he gained a material advantage in 
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point of cheapness of production. Tlie suc- 
cessful result, and tlie fact that previous exr 
perimenters wanted to obtain the result, but 
failed, lead to the conclusion that the pat- 
entee was not merely contending with me- 
chanical difficulties, but that he had a prob- 
lem, which required the skill of the inventor, 
to solve. Smith v. Goodyear Dental Vul- 
canite Co., 93 U. S. 4S6. 

Let there be a decree for an injunction and 
an accounting, with costs. 

[For another case involving this patent, see 
Terry Clock Co. v. New Haven Clock Co., Case 
No. 13,841J 
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TERRY CLOCK CO. v. NEW HAVEN 
CLOCK CO. 

[3 Ban. & A. 332; i 17 O. G. 90S.] 

Circuit Corrt, D. Connecticut. June 27, 1878. 

Patents— Claim— Invention— Anticipation — 
Clock Escapement. 

The patent granted to Silas B. Terry, as- 
signor of the complainant, dated December 1st, 
1868, for a new manner of constructing the pal- 
lets of clock escapements, construed by the 
court, and upon the construction given, Jidd, that 
the patent is broader than the invention, and 
that the invention as claimed has been anticipat- 
ed. 

In equity- 
Charles W. Gillette and Charles E. Mitch- 
ell, for complainant. 
John S. Beach, for defendant. 

SHIPMAN, District Judge. This is a bill 
in equity to restrain an alleged infringe- 
ment of letters patent [No. 84,517] which 
were granted to Silas B. Terry, the assign- 
or of the plaintiff, on December 1st, 1868, 
for a new manner of constructing the pal- 
lets of clock escapements. The answer de- 
nies that the patentee was the original in- 
ventor of the improvement which is de- 
scribed and claimed in the letters patent. 
An amendment of the answer sets up an- 
other defence, which it is not important 
now to consider. 

Prior to the date of the Terry invention, 
escapements constructed with pallets to reg- 
ulate clock-work movements were well 
known. One well-known class was called 
a "recoil escapement" and another class was 
called a "dead-beat escapement." Dead-beat 
verges were generally made by pressing 
from solid steel. Recoil verges were made 
by bending from flattened steel. The pat- 
entee constructed a combined recoil and 
dead-beat escapement, and in the specifica- 
tion of his patent described this part of his 
invention as follows: "This invention re- 
lates to a new manner of constnicting the 
pallets of a clock escapement, * * * and 
consists in a novel construction of the pal- 

1 PEleported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



lets of a combined recoil and dead-beat an- 
chor escapement, of which one is turned 
outward and the other inward, with a view 
of allowing the motive power of the wheel 
to aid the weight of the pendulum to over- 
come its momentum. *. * * i prefer to 
have the whole escapement made of one 
piece of flattened steel, as shown." 

The pallet D is bent almost radially to the 
centre E of the escapement-wheel P, and 
has a bent-in flange, d, which has a rounded 
outer face, as shown, so as to allow the 
teeth of the wheel to easily act upon the 
pallet. 

The other pallet, E, is bent outward, as 
shown, and the teeth of the wheel should be 
somewhat rounded or bevelled to act easy 
on the pallet E. 

The operation of the escapement will eas- 
ily be understood. During the oscillation of 
the verge-shaft, the pallets will alternately 
arrest the teeth of the wheel, so as to bring 
the same to a dead stop, the pallet E caus- 
ing a recoil of the wheel. But at the mo- 
ment when the momentum of the pendulum 
is being overcome by the weight of the 
same, the motive power, acting upon the 
same, wiU materially aid the weight of the 
pendulum, as the teeth of the wheel can 
then easily act upon the inclined respective 
outer and inner faces of both pallets D and 
E. It will be noticed that this is a com- 
bined recoil and dead-beat escapement, the 
pallet D arresting the motion of the wheel 
while the pallet E produces a recoil of the 
wheel by the vibration of the escapement. 
In this manner I have succeeded in obtain- 
ing a perfect regularity of motion and a full 
control over an unevenly-operating spring. 

The claim was as follows: "The anchor 
escapement, constructed as described, with 
one pallet, D, having a flange, d, and the 
other pallet, E, bent out, whereby one pal- 
let is made dead-beat and the other recoil, 
for the purpose of equalizing the vibrations 
of larger or smaller pendulums produced by 
unequal motive power, as herein shown and 
described." 

The plaintiff makes its patented escape- 
ment entirely by bending from flattened 
steel. The defendant largely uses the pat- 

[Drawings of patent No. 84,517, granted Dec. 
1, 1868, to S. B. Terry. Published ^rom the 
records of the United States patent office.] 
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ented invention, and manufactures by bend- 
ing. A combined dead beat and recoil verge 
is a decided improvement in the manufac- 
tui-e of cheap clocks. 

It was clearly proved that S. N. Botsford, 
of Whitneyville, Connecticut, made and sold 
between 1853 and 1858 many thousands of 
clocks which had combined dead-beat and 
recoil-anchor escapements, made by press- 
ing from solid steel. These escapements did 
not differ in the shape of the working-sur- 
faces, or in operation, or in construction 
from the Terry escapements in any manner, 
except that the former were shaped by 
pressing out of solid steel instead of being 
formtjd and shaped by bending out of a 
piece of flattened steel. The defendant of- 
fered evidence to show that Botsford, dur- 
ing the first part of the time between 1853 
and 1858, was in the habit of making for 
use and sale the same combined bent es- 
capement. The plaintiff offered evidence to 
show that such manufacture, if it existed, 
was merely experimental. In the view 
which I take of the case it is not necessary 
to find whether or not the defendant affirm- 
atively established the fact of such manu- 
facture for sale. 

It was established to my satisfaction that 
the bent verges were cheaper, and that they 
Tvere more easily made perfect, than solid 
verges. Under this state of facts the ques- 
tion of ^ovelty becomes one of construction 
of the patent. If the patent is limited to a 
bent verge, the invention has not been prov- 
ed to have been anticipated, and the patent 
has been infringed. If the patent is for the 
peculiarly-shaped and described combined 
dead-beat and recoil escapement, it is de- 
void of novelty. In the latter case the pat- 
ent is broader than the invention. 
Upon the consti-uetion of the patent: 
First. The claim does not, upon its face, 
show that the claimed invention was a pe- 
culiarity in the mechanical means by which 
the escapement was formed or shaped. The 
claim is for "the anchor escapement, con- 
structed as described, with one pallet, D, 
having a flange, d, and the other pallet, E, 
bent out, whereby one pallet is made dead- 
beat and the other recoil." The apparent 
invention which is included in the claim is 
the combined dead-beat and recoil escape- 
ment, in which the different parts of the es- 
capement are shaped as described; and un- 
less the specification shows that the con- 
struction is necessarily to be by bending, and 
that the term "bent out" is used in its me- 
chanical signification, and is not equivalent 
to cun'^ed or crooked, the claim would natu- 
rally be construed to be a claim for the 
peculiarly-shaped combined recoil and dead- 
beat escapement- 
Second. In the descriptive part of the 
specification the phrases "turned outward," 
"bent almost radially," and "bent-in flange" 
are used; but there is nothing in the speci- 
fication which shows that the hinge of the 



invention is a bent verge, as distinguished 
from a solid verge of precisely the same 
shape. If such a distinction had been in 
the mind of the patentee, it would natural- 
ly be found in the patent, and it would not 
only be found but it would have been made 
prominent. It now appears that the inven- 
tion consisted in the construction of an old 
verge by bending the pallets instead of liy 
pressing them into shape by dies. If the 
patentee was of that opinion when the speci- 
fication was drawn, it is unaccountable that 
the precise character of his invention should 
have been so dimly shadowed forth. If he 
knew that the secret which he had found 
out was not the combination made with a 
flange, as described, but a peculiarity in the 
method of producing an old combination, it 
was his duty to have distinctly announced 
to the public the true nature and extent of 
the invention which he had made. He was 
required by the statute to "particularly spec- 
ify and point out the part, improvement, or 
combination which he claims as his own 
invention or discovery." If the patentee 
knew of what he was the actual first invent- 
or, he did not comply with the statute. If 
he supposed that he was the first inventor 
of a peculiarly-shaped combined recoil and 
dead-beat verge, the language which he used 
was in accordance with such supposition, 
and is the language which would naturally 
have been used. There is no evidence of 
any fraudulent or deceptive intent on the 
part of the patentee. 

Third. A broad construction of the patent 
is supported by its history, which shows that 
the patentee in fact claimed to be the in- 
ventor of the peculiarly-shaped combina- 
tion. The application was rejected, the ex- 
aminer saying that the combination was "no 
more patentable than the combination of 
a gilt and steel hand to indicate the time." 
In reply, the patentee— after stating that in 
common anchor escapements both the dead- 
beat and recoil verges are deficient; that 
the action of the dead-beat verge upon the 
pendulum in large and small arcs of vibra- 
tion causes large vibrations to be slower 
and small vibrations to be faster than the 
mean between the two, and that the action 
of the recoil escapement upon the pendu- 
lum has an opposite effect to that produced 
by the dead-beat, says: 

"I have invented or discovered, after more 
than forty years' experience in these mat- 
ters, that a verge can be made with one 
pallet dead-beat and the other to recoil to 
such a degree that the vibratibns of the 
pendulum shall be equalized, whether large 
or small, when produced by an unequal mo- 
tive power. Such is the verge for which I 
ask a patent in claim first. It is entirely 
unlike any other verge in its essential fea- 
tures, as any one can see by comparing it 
with the remai'ks above made. To the com- 
mon eye it might not be noticed; but to a 
man versed in these matters I think it will 
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be seen at once, and seen as a matter of the 
utmost consequence. Verges that are bent 
for common clocks are never bent like the 
model, but always as seen in the common. 
[Sample given]. This is entirely new In its 
form of being bent or shaped to produce a^ 
dead-beat pallet. I do not believe anything 
has ever been made to accomplish the same 
purpose. New results are produced by mak- 
ing the vibrations equal. It is a matter that 
can be seen, and is of great consequence, 
and is, therefore, in my opinion, patent- 
able." 

This quotation shows that the patentee 
placed the stress of his invention upon the 
combination as constructed, and not upon 
any peculiarity in the method by which the 
peculiar combination was formed and shap- 
ed from metal. He declares that he has dis- 
covered a way of equalizing the vibrations 
of the pendulum, which method is by mak- 
ing one pallet of the verge dead-beat and of 
a specified form, and the other recoil to a 
certain degree. This peculiar construction, 
it is now conceded, was old. But the manu- 
facture of this peculiarly-constructed combi- 
nation from sheet metal was novel. The 
peculiarity in which it is conceded that this 
invention consisted was not particularly 
pointed out or specified. The argument con- 
vinced the patent office, and the patent was 
issued. 

It follows that the patent is broader than 
the invention, and that the invention as 
claimed had been anticipated by Mr. Bots- 
ford 

Let there be a decree dismissing the bill, 
with costs. 

[Patent No. 84,517 was granted to S. B. Ter- 
ry, Dee. 1, 1868. For another case involving 
this patent, see Terry Clock Co. v. New Haven 
Clock Co., Case No. 13.840.] 



Case 3Sro. 13,842. 

In re TERTELLING. 

[2 Dill. 339.] 1 

Circuit Court, D. Kansas, 1872. 

Baukkuptcv — Homestead Exemptios — Consti- 

TOTjoN OP Kansas Construed— Choice 

OF Assignee— Who mat Vote, 

1. The constitution of Kansas provides that 
"a homestead to the extent of one acre in an in- 
corporated town or city, occupied as a residence 
by the family of the owner, together with all 
the improvements on the same, shall be exempt 
from .forced sale under any process of law." 
[Article 15, § 9.] Beld, that the whole house oc- 
cupied as a home by the bankrupt debtor was 
exempt, though a portion of it may he used, and 
may have been constructed with a view to be. 
used for a brewery. 
[Cited in Re McKenna, 9 Fed. 35.] 
[Cited in Hogan v. Manners, 23 Kan. 551; 
Bebb V. Crowe, 39 Kan. 342, IS Pae. 225; 
Hoffman v. Hill, 47 Kan. 611, 28 Pac. 624.] 

1 [Reported by Hon. John F. Dillon, Circuit 
,Tudge, and here reprinted by permission.] 



2. AVliether a block of stores or a brewery 
building upon the land, not jjart of the resi- 
dence and not occupied by the family as a home, 
would be exempt, qunereV 

3. Mortgagee of a homestead ma'y vote in 
the choice of an assignee in bankruptcy. (Per 
Delahay, J., note.) 

[In review of the action of the district 
court of the United States for the district of 
Kansas.] 

Petition by the bankrupt, Tertelling, for a 
review of an order of the district coui*t in 
relation to property claimed by him as a 
homestead under the constitution of Kansas. 
The register reported to the court the fol- 
lowing facts: "At the time of the commence- 
ment of proceedings in bankruptcy against 
said Tertelling, he was engaged in the busi- 
ness of manufacturing beer in "Wyandotte,. 
Kansas, He was the owner of a brewery, 
in which he carried on the business. He 
was also the owner of real estate there, de- 
scribed as lots one, two, three, fotir, five, six, 
and thirteen, in block seventy-one, in Wyan- 
dotte, an incorporated place, on which his 
brewery was situated— all of the lots being 
in the same enclosure, and constituting less 
than an acre of ground. He had been en- 
gaged in this business about three yeai's. 
During all that time, previous to November 
or December, 1870, he, with his family, con- 
sisting of a wife 'and several children, had 
occupied a portion of the breweiy building 
as their home. The portions so occupied 
by the family were the two north rooms in 
the first story and the second story. The 
remainder of the brewery building, to-wit, 
the south rooms in the first and second sto- 
ries, the basement, sheds, vaults, and ice 
house, were used for the purpose of carry- 
ing on the brewery business, some portions 
of them occasionally for the storing of vege- 
tables, but mainly in the business of brew- 
ing. There was also a stable on the prem- 
ises used by him for keeping his horses, 
cows, &c. There was a small house on lot 
thirteen, which had been rented to other par- 
ties by Mm, In November or December, 
1870, Terjelling, with his family, moved in- 
to the small house on lot thirteen. His ob- 
ject in moving was to enable him to put a 
new roof upon the brewery building, and he 
moved with the intention of returning aftei- 
he should put on the new roof. Having 
done so, he returned, and was living in the 
brewery when these proceedings were com- 
menced," 

The register found, as conclusions of law 
from the facts aforesaid, that "Tertelling is 
entitled to a homestead in the premises 
known as the brewery building— that is to 
say, in the two north rooms in both the first 
and second stories, and in the other portions 
of said lots one, two, three, four, five, and 
six, in block seventy-one, not covered and 
occupied with the other portion of said 
brewery building and the sheds, cenars, 
ai'ched vaults, and lee house, connected 
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thercTvith, but tliat tlie south rooms in "botli 
the first and second stories, the basement of 
the building, the cellars, arched vaults, and 
ice house, and said lot thirteen and the 
house thereon, are not a part of such home- 
stead, and are not exempt from seizure on 
execution." 

The report of the register was confirmed 
by the district court and an order entered 
accordingly, to which the bankrupt except- 
ed, and to reverse which the present peti- 
tion is brought. 

Cobb & Bartlett, for bankrupt. 
Cook, Shai*p & Britton, for assignee. 

DILLON, Circuit Judge. The bankrupt 
act exempts property to an amount not ex- 
ceeding that allowed by state exemption 
laws in force in the year 1864 (section 14). 
The constitution of the state of Kansas in 
force in 18G4, as well as at the present time, 
provides: "That a homestead to the extent 
of one acre within the limits of an incorpo- 
rated town or city, occupied as a residence 
by the family of the owner, together with 
all the improvements on the same, shall be 
exempted from forced sale under any pro- 
cess of law." Article 15, § 9. The correct- 
ness of the facts found by the register is 
not disputed, and that the bankrupt is enti- 
tled to a homestead exemption in the brew- 
eiy building, so called, is admitted. The 
otuestion is whether the court below was 
right in dividing the same building into two 
portions, the one portion being considered 
a homestead, and exempt, and the remain- 
der not a homestead, and thererore subject 
to execution and forced sale. The constitu- 
tional provision respecting the homestead 
exemption is exceedingly liberal to the debt- 
or; but it may admit of some doubt whether it 
is just towards the creditor. The quantity 
of land exempted is limited, but there is no 
limitation on the value of the land exempt- 
ed, or the value of the (homestead) improve- 
ments thereon. If the building is occupied 
as a residence by the family of the owner 
it is exempt, whatever its value. The build- 
ing now in question was thus occupied, and 
it is all exempt, though a portion of it may 
have been devoted to other uses. We do 
not decide that in addition to the house oc- 
cupied as a homestead and separate from 
it, the owner could erect upon the acre upon 
which his residence is situated a block of 
stores, or a brewery building (not occupied 
by the family as a home), and hold it as ex- 
empt. No such case is before us. We only 
hold that the whole house occupied as a 
home is exempt, though a portion of it may 
be used, and may have been construe ted 
with a view to be used for other purposes. 
We have examined the cases referred to by 
counsel, arising under the homestead legis- 
lation of other states. These turn upon spe- 
cial statute provisions, and afford little aid 
in construing the constitutional exemption in 



this state. We are of opinion, upon the 
facts reported by the register, that the en- 
tire building is exempt from forced sale. 

The order of the district court is reversed. 
Reversed. 

NOTE. Homestead exemption laws as im- 
pairing the obligation of contracts: Gunn v. 
Barry, 15 Wall. [82 U. S.] 610; Martin v. 
Hughes, 67 N. O. 293; Poe v. Hardie, 65 N. 
0. 447. May be exempt, though a portion of 
the building is occupied for business purposes: 
Orr V. Shraft, 22 Mich. 260. What use essen- 
tial to constitute homestead: Coolidge v. Wells, 
20 Mich. 79; Gary v. Eastabrook, 6 Cal. 457; 
Rhodes v. McCormiek, 4 Iowa, 368; Philleo v. 
Smalley, 23 Tex. 498; 1 Am. Law Reg. (N. S.) 
641 et seq. Mortgagee of homestead may vote 
in the choice of an assignee in bankruptcy. In 
Re Stillwell [Case No. 13,448], District Judge 
Delahay decided, after an examination of sec- 
tions 13, 20, and 22 of the bankrupt act [of 1867 
(14 Stat. 522, 526, 527)], that "a creditor having 
a mortgage upon the homestead of the bankrupt 
has the right to prove his demand and vote on 
the choice of an assignee in bankruptcy." He 
denied the correctness of the broad statement of 
the rule in Bump, Bankr. (4th Ed.) 123, "that a 
secured creditor cannot vote;" and he added 
that he was "unable to see how the fact that 
the mortgage was upon the homestead instead 
of other property could change the construction 
to be given to the act." 



Case 3Jiro. 13,843. 

TESCHEMACHER et al. v. UNITED 
STATES. 

[Hoff. Land Cas. 28.] i 

District Court, N. D. California. June Term, 
1855.2 

Mexican Land Grants— Principles Governing 
— Gkant for Meritorious Service. 

Ordinary grants and those for meritorious 
services are governed by the same principles and 
regulations). 

Appellants [H. P. Teschemacher and oth- 
ers] claim the tract of land known as Lup 
Yomi, in Napa county, alleged to contain 
fourteen leagues, granted by Governor Man- 
uel Micheltorena, on the fifth of September, 
1844, to Salvador Vallejo and Juan A. Valle- 
jo. The claim was rejected by the board of 
land commissioners. 

Thornton & Williams, for appellants. 
S. W. Inge, U. S. Dist Atty., and A. Glass- 
ell, for appellees. 

HOFFMAN, District Judge. At the com- 
mencement of the session of this court for 
the hearing of appeals tvoin the board of 
land commissioners, it was stated by the 
district attorney that a question of great im- 
poilanee would arise, the determination of 
which would materially affect, if not con- 
trol, the decision of a large majority of 
the land cases now pending in this court. 
The district attorney having stated his point, 
the court intimated its willingness to hear 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 

2 [Reversed in 22 How. (63 U. S.) 392.] 
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tbe subject fully discussed by any members 
of tbe bar wbose cases might be afiEected by 
tbe determination of tbe auestion. Pursu- 
ant to tbis invitation, tbe court bas been 
favored witb elaborate and learned discus- 
sions, Tvbicb bave occupied its attention dur- 
ing several days, and in tbe course of wbicb 
not only tbe points raised by tbe district 
attorney, but otber iiuestions, arising out of 
the system of granting land formerly pre- 
vailing in tbis country, bave been fully ex- 
amined. As to many of these, it would be 
■inexpedient for tbe court now to express its 
opinion. Its more immediate duty is con- 
fined to the detei*mination of the points rais- 
ed by tbe district attorney. 

When the opinion of tbe supreme court in 
tbe case of Fremont v. U. S. [17 How. (58 
U. S.) 542] was first promulgated in tbis 
state, it was generally supposed that by it 
principles were determined and rules of 
decision established applicable to all the 
ordinaiy colonization grants in California. 
It Is urged by tbe district attorney that tbe 
ijrant to Alvarado was not an ordinary colo- 
nization grant, or at least that his title, or 
that of his assignee, was upheld by the 
court, not on considerations applicable to 
colonization grants generally, but on the 
ground that the land was originally granted 
to him for meritorious services; that the 
principles laid down by the court must be 
considered as applicable to such cases .alone; 
and that those principles are still open for 
discussion in all cases which in this partic- 
ular can be distinguished from that of Fre- 
mont It becomes then the duty of this 
court, not to seek to limit the operation of 
tbe decision of the supreme comt by subtle 
and unsubstantial distinctions between tbe 
case decided and other cases to which tbe 
same reasoning may apply, but to inquire 
whether the decision in question was in any 
respect founded upon the distinction sug- 
gested, and whether the principles laid down 
are not, by the reasoning by which they are 
supported and tbe facts to which they are 
applied, necessarily applicable to all similar 
cases. But one passage in the opinion of the 
court in the Case of Fremont has been cited 
as indicating that the principles determined 
by the court were to be limited in their ap- 
plication to cases where the grantee bad ren- 
dered meritorioxis services: "The grant was 
not made merely to cany out the coloniza- 
tion policy of the government, but in con- 
sideration of the previous public and patri- 
otic services of the grantee. This induce- 
ment is carefully put foi'th in the title pa- 
pers; and although tbis cannot be regarded 
as a money consideration, making the trans- 
action a purchase from the government, yet 
it is tbe acknowledgment of a just and equi- 
table claim; and, when the grant was made 
on that consideration, the title in a court 
of equity ought to be as firm and valid as 
if It had been purchased- with money on the 
same conditions." 



In determining whether tbe considerations 
suggested in the foregoing extract were the 
true grounds of tbe decision of the court, 
it will be necessary to consider what were 
the questions presented for determination In 
that case, and what were the facts of the 
case before the court The objections to the 
confirmation of the claim of Fremont, which 
chiefly received the attention of the court, 
were two: 1. That there was no segregation 
of the granted land from the public domain, 
no survey having been made or juridical 
possession given; and that the description 
of the grant was so vague and uncertain 
that nothing passed by it 2. That the con- 
ditions of the grant had not been complied 
with. With respect to the first objection, 
it is apparent that tbe motives of the gran- 
tor, or the consideration on which tbe grant 
was founded, In no respect afCect it It rec- 
ognizes, or does not deny, the right of the 
claimant to ten leagues of land somewhere; 
but it is based on the ground that the courts 
have no power to grant land, or decree an 
equivalent for land, that cannot be identified, 
and that, until Its identity Is established so 
as to enable tbe court to ascertain with rea- 
sonable certainty where It lies, the land re- 
mains unsevered from the public domain, 
and the grant cannot be confirmed. It is evi- 
dent that this objection would apply with 
equal force to all grants with similar de- 
scriptions, and would be equally tenable, 
whatever the authority by which the grant 
was executed, or the considerations on which 
It was founded. The circumstance, then, 
that Alvarado was deemed worthy to be 
preferred for his patriotic services, . cannot 
be deemed to have influenced the court in 
determining the question whether anything 
passed by the grant; and the decision of the 
supreme court must be received as settling 
the law, not only in the case of Fremont 
V. U. S. [supra], but in all cases of grants 
in California with similar descriptions. 
With regard to the second objection, vIk. 
that tbe conditions of the grant had not 
been complied with, the distinction taken by 
the district attorney possesses greater plau- 
sibility. For if the inquiry be, what excuses 
for the nonperformance of the conditions 
shall be received, it might be contended that, 
In case of a grant founded In part on tht 
consideration of previous services, the court 
would be less rigorous In exacting a full per- 
formance than in cases where the perfonn- 
ance of the conditions formed the sole con- 
sideration of tbe grant, and that the rules 
laid down in one class of eases could not 
be applied to the other. But the reasoning 
of the court in the Case of Fremont in no 
respect proceeds upon tbis distinction. The 
court, in the previous part of its opinion, 
decides that the grant to Alvarado vested in 
him a present and immediate interest, and 
that the conditions attached to it were con- 
ditions subsequent It then proceeds to in- 
quire "whether anything done, or omitted 
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to be done, by him during the existence of 
the Mexican government in California for- 
feited the interest he had acquired and re- 
vested it in thegovernment." In determining 
this auestion, tlie court observes "that the 
omission to perform the conditions did not 
forfeit the grantee's right It subjects the 
laud to be denounced by another, but the 
conditions do not declare the land to be for- 
feited to the state upon the failure of the 
gi'antee to perform them. The chief object 
of these srants was to colonize and settle 
the vacant lands. The grants were usually 
made foi that purpose, without any claim 
of the gi-antee on the bounty or justice of the 
government. But the public had no inter- 
est in forfeiting them in these cases, unless 
some other pei-son was ready to occupy tliem, 
and thus caiiy out the policy of extending 
its settlements. As between the grantee and 
the government, there is nothing in the lan- 
guage of the conditions, taking them alto- 
gether, which would justify the coux*t in 
declaring the land forfeited to the govern- 
ment, where no other pei-son sought to ap- 
propriate them, and their perfonnance had 
not been unreasonably delayed; nor do we 
find anything in the practice or usages of 
the aiexiean tribunals, so far as we can 
ascertain them, that would lead to a con- 
trary conclusion." The court then proceeds 
to inquire whether there had been any such 
unreasonable delay, or want of effort, on 
the part of Alvarado, to fulfill the condi- 
tions, as would authorize the presumption 
that he had abandoned his claim before the 
Mexican power ceased, and that he was 
noiv endeavoring to resume it from its en- 
hanced value. 

It is apparent from the foregoing extracts 
tliat the learned chief justice is considering 
the effect of a nonfulfillment of the conditions, 
not merely in cases of grants made on con- 
sideration of previous sei-vices, but also in 
those made "without anj' claim of the gran- 
tee on the bounty or justice of the govern- 
ment." The conclusion arrived at is found- 
ed "on the language of the conditions, and 
their evident object and policy," and is de- 
clared to be in accordance with the practice 
and usages of the Mexican tribunals. That 
"the court is not justified in declaring the 
lands forfeited, where no other person has 
sought to appropriate them and the per- 
formance of the conditions has not been 
unreasonably delayed," must be deemed to 
be a decision applicable to all cases of 
grants in California, and the idea that it 
relates exclusively to grants founded in part 
on the meritorious sei'vices of the grantee 
must be rejected as inadmissible. But, even 
if the language and reasoning of the court 
were less clear, the facts in the Case of 
Fremont show that the grant to Alvai-ado 
can in no respect be distinguished from the 
ordinary colonization grants made in Cali- 
fornia. By reference to the petition of Al- 
varado to the political chief, it will be seen 



that he solicits the land "according to the 
colonization laws." The governor, in con- 
formity with those laws, directs the secre- 
tary to report, and all the intermediate steps 
ai"e taken precisely in the manner required 
by the laws of 1824 and the regulations of 
1828. By those laws the governor was au- 
thorized to concede lands to those who peti- 
tioned for them with the object of "cultivat- 
ing them or living on them." Regulations 
of 1S28, § 1, Nor does he seem to have been 
empowered to grant on any other conditions 
or considerations; for the regulations of 
1828, under which he acted, give to the 
political chief no authority to maJie grants 
in reward for military sei'vices. The grant 
when issued is made subject to the approval 
of the departmental assembly, as required 
by the fifth section of the regulations, and it 
contains all the conditions, and only those, 
required by the policy of the colonization 
laws, and invariably inserted in the coloni- 
zation grants. That both the governor and 
the grantee intended this grant to be made 
under the colonization law is too clear for 
argument; and it is abundantly evident, 
from the opinion of the chief justice, that 
the grant was considered by the supreme 
court as made under those laws, and by 
their requirements its validity was tested. 

With regard to the reference made in tlie 
grant to the meritoi'ious sei'vices of the peti- 
tioner, it is to be observed that under the 
colonization laws of 1824, and the regula- 
tions of 1828, they could not have formed 
the consideration of the grant. By the ninth 
section of the law of 1824, it was enacted 
that in the distribution of lands preference 
shall be given to Mexican citizens, but "be- 
tween them there shall be no distinction, ex- 
cept that to which their pai-ticular merits 
or services entitle them." The meritorious 
services of the applicant are therefore, un- 
der the law, regarded, not as the considera- 
tion of the grant, but merely as a reason 
why his application should be preferred to 
that of others. But in his case, as in that 
of an ordinary colonist, the motive and con- 
sideration of the gitint, as well as the ob- 
ject and policy of the law, were the culti- 
vaeation and inhabitation of the land. In 
strict conformity with this provision of tlie 
law, the governor, in his grant, recites that 
Alvarado, "for his patriotic services, is 
worthy to be preferred in his pretension to 
the land," etc., and he then proceeds to make 
the grant on the usual conditions. But he 
does not pretend to grant the land as a rec- 
ompense for meritorious sendees, nor from 
any other motive tlian to carry out the poli- 
cy and effect the object of the colonization 
laws, under which he was acting; and for 
this purpose he adds to his grant the usual 
conditions, the fulfillment of which is tlie- 
only consideration for the grant contemplat- 
ed by the law. If any further argument 
were necessary to show that, in deciding the 
Case of Fremont, the supreme court has 
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laid down, aud intended -so to do, principles 
applicable to colonization grants in Califor- 
nia generally, and not merely to tlie par- 
ticular" ease under consideration, it would 
be found in tlae first sentence of the opinion 
of the court "The case," says the court, 
"is not only important to the claimant and 
the public, but it is understood that many 
claims in California depend upon the same 
principles, and will in effect be decided by 
the judgment of the court in this case." ■ In 
the face of such a declaration, it can, we 
think, hardly be contended that the case 
was determined upon peculiar and excep- 
tional grounds. 

The case at bar remains to be more par- 
ticularly considered. jN'o oral argument up- 
on the merits of the case was had at the 
hearing, but it was stated by the district 
attorney that the only objections to the valid- 
ity of the claim on which he relied were 
those contained in the opinion of the board 
of land commissioners rejecting the claim. 
By reference to that opinion, it appears that 
the grounds upon .which the board rejected 
the claim were two: 1. That the conditions 
had not been performed. 2. That the local- 
ity and boundaries are not given with sufEL- 
cient definiteness to Identify the premises. 
Without stopping to consider how far the 
force of the first objection is affected by 
the principles decided in the Case of Fre- 
mont, it is sufficient to say that it is not 
sustained by the proofs. Since the deci- 
sion of the board was rendered, and during 
the pendency of the case in this court, ad- 
ditional testimony has been taken, which es- 
tablishes beyond question the fact that the 
conditions of cultivating and inhabiting their 
rancho have been fully complied with by 
the grantees. The grant was issued on the 
fifth of September, 18i4. The land had, 
however, previously been occupied by the 
grantees under a permission to occupy is- 
sued by the director general of colonization, 
and dated March 15, 1S39. It appears that 
the rancho was occupied as early as 1842 
or 1843 by Juan Antonio Vallejo and Sal- 
vador Vallejo, the grantees, who put upon it 
large numbers of horses and cattle and hogs; 
that they built several houses, of which the 
last, built either in 1844 or 1845, was an 
adobe consisting of two rooms, one large 
and tne other small, and that corn, beans 
and watermelons were cultivated on^ the 
rancho. Had this evidence been submitted 
to the board, I cannot doubt but that they 
would have regarded the facts of cultivation 
and habitation as satisfactorily established. 
The second objection urged by the board 
Is, that the boundaries and locality of the 
gi'anted land are not given with sufficient 
definiteness. The recital in the grant states 
that the petitioner has solicited the land 
known by the name of "La Laguna de Lup 
Yomi." The grant is made with the speci- 
fication "that the land of which donation is 
made is sixteen leagues, more or less, as 
23FED.CAS. — 55 



shown by the respective maps." A map of 
the land described in the grant was offered 
in evidence before the board. This map 
was pi-oved by the testimony of Salvador 
Vallejo to be a faithful representation of 
the land; but he was unable to state wheth>- 
er or not it was the same that was presented 
to the governor. He believed, on the con- 
trary, that the map produced was one made 
by himself, while that presented to the gov- 
ernor was made from it by Jasper O'Far- 
rell. The witness, however, did not explic- 
itly state that O'Farrell's map was a copy of 
the one produced, or that he saw O'Farrell 
make his map, or that he has compared the 
two. Under this evidence, it was decided 
by the board that it did not appear that the 
map offered in evidence was either the iden- 
tical map presented to the governor or a 
copy of it, and that the description in the 
grant was not sufficient, in the absence of 
either a map or a juridical measurement 
and delivery of possession, to describe and 
locate the land granted, or to segregate it 
from the national domain. To remedy this 
defect in the proofs, additional testimony 
has been taken in this court. 

By the testimony of Bedney F. MacDon- 
ald, it appears that the rancho pointed out 
to him as that of Lup Yomi can be readily 
distinguished by great natural boundaries; 
"that there are only two places by which 
you can get out of it;" and "that the boun- 
daries all around are high mountains, except 
where it is bounded by the creek and the 
lake. The boundaries are natural bounda- 
ries and cannot well be mistaken." The 
witness further states that he made a map 
of the tract according to the boundaries as 
pointed out to him by Salvador Vallejo and 
Kamon Carrillo. Salvador Vallejo, in an ad- 
ditional deposition taken in this court, states, 
after describing the land, that he has known 
the tract since 1840 or 1841, and that it has 
been called by the name of "Lup Yomi" ever 
since he has known it; that it has natural 
boundaries, the mountains on one side, and 
the lake on the other; and that the bounda- 
ries of the tract are the same as those point- 
ed out by him and Carrillo to MacDonald, 
the surveyor. He further states that, after 
the grant of the tract to him, he pointed 
out its boundaries to seven rancheros, his 
nearest neighbors, that they might know it 
and recognize it as his property; that he 
knew what those bovmdaiies were, because 
the mountains were on one side, and the 
lake was on the other; that these bounda- 
ries were the same as those originally des- 
ignated to him by an Indian chief named 
Minac; that "Lup Yomi," in the Indian lan- 
guage, means "town of stones," and this 
tract was so named by the Indians. Jos6 
Eamon Carrillo testifies to substantially the 
same facts. After stating the boundaries 
of the tract, he adds that Its boundaries are 
natural, consisting of the lake, the moun- 
tains and the river; and that the line runs 
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at the base of the mountains; and that he 
has known it by the name of "Lup Yomi" 
since 1840. He fm-ther states that aiinae, 
the Indian chief, pointed out the land de- 
scribed by him, the witness, as his land, 
called "Lup Yomi;" tliat he knows of no 
other land called by that name; and that 
the adjoining valleys have different Indian 
names, some of which the witness mentions. 

From the foregoing testimony, we think 
it clearly appears that the description in 
the grant of the land as that known by the 
name of "Xia Lagima de Lup Lomi" is suffi- 
cient to designate its locality; that the prem- 
ises are identified, and the land severed 
from the public domain by its designation 
under a name which is shown to be that 
under which it was well known, and which 
was applied to a distinct and unmistakable 
tract of land, enclosed within great natui-al 
boundai'ies limiting and defining its extent. 
That such a mode of designating the local- 
ity of the granted land is at least as satis- 
factory as that furnished by the designation 
of a point of commencement for a survey, 
we think obvious. For in this case, not 
only the beginning point for a survey, but 
all the exterior boundaries are distinctly in- 
dicated, and circumscribe the tract and limit 
the quantity of the land with such precision, 
that it has been ascertained on a survey to 
contain only twelve leagues instead of six- 
teen, the quantity mentioned in the grant. 
No other reasons for rejecting the claim 
than those we have been considering are 
contained In the opinion of the board, nor 
has any other been suggested in this court 
by the district attorney. Neither the gen- 
uineness of the grant nor the authority of 
the governor is disputed. A decree con- 
firming the claim of the petition must there- 
fore be entered. It will be perceived from 
the foregoing that the decree in this case 
proceeds on the ground that the grantee 
has fully complied with the conditions of 
this grant, and that the description of the 
land in the grant is abundantly sufficient to 
ascertain its locality, and to effect its sever- 
ance from the public domain. 

The question discussed in the first part of 
this opinion might therefore, with more pro- 
priety have been considered in some other 
case necessarily requiring its determination. 
But the importance of the question, and the 
fact that it was elaborately argued at the 
bar, as applicable to this case, have induced 
us to take this occasion fully to express our 
views upon it. 

[NOTE. On appeal to the supreme court, the 
above decree was reversed, and the caiise re- 
manded for further evidence and examination. 
22 How. (63 U. S.) 392. The new evidence 
introduced proved to be unsatisfactory, and the 
claim was rejected. Case No. 16,455.] 
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Trdsts — Right to Follow Funds — Bankbdptcy 
— Pkovisg Claims. 

1. The beneficiaries may follow a trust fund 
into the hands of anyone receiving it with no- 
tice of the trust. 

2. Where an executor had invested funds of 
the estate in his partnership business with the 
knowledge and assent of his co-partner, the par- 
ties entitled to the fund may prove their debts 
against the partnership, although they have prov- 
ed against the estate of the executor. 

[Cited in Re Jordan, 2 Fed. 321.] 

In bankruptcy. 

TREAT, District Judge. J. G. Cabanne 
and S. C. Cabanne have filed their proof of 
claim against the partnei-ship estate of the 
bankrupts, to the allowance of which the 
assignee objects. Edward P. Tesson was ex- 
ecutor of the estate of John P. Cabanne (the 
brother of the petitioner) and placed the 
fund of that estate now in question in the 
business of the partnership with the knowl- 
edge of the other partner that it was a trust 
fund. Under the established rule in equity, 
Edward P. being express trustee, Edward M. 
would have become implied trustee if he had 
individually received and used the fund with 
notice of its true character. As both part- 
ners knew and consented to the partnership 
use of the trust fund, the partnership as 
such is liable therefor. Downes v. Power, 2 
Ball & B. 491; Morgan v. Stephens, 3 Giff. 
226; Hubbell v. Currier, 10 Allen, 333; Bel- 
knap V. Belknap, 5 Allen, 468; Wilson v. 
Moore, 1 Mylne & K. 337; Trull v. Trull, 13 
Mylne & K. 407; ex parte Watson, 2 Ves. & 
B. 414; Ex parte Warne, 2 Rose, 413; Smith 
V. Jameson, 5 Term R. 601. If the partner- 
ship were not in bankruptcy, the cases hold 
that assumpsit could be maintained. But 
does the fact of its bankmptcy prevent the 
beneficiaries from pursuing the partnership 
estate? There is no question here that all 
beneficial intei-est in the fund is vested in 
the petitioners. If they could maintain their 
action against the partnership when solvent, 
why not pursue the assets in bankruptcy? 
But they have already proved their demand 
separately against Edward P., who was the 
executor misappropriating the fund, and he 
has no separate assets. Indeed, he was the 
sole capitalist of the partnership, into which 
he placed all of his property. If he had a 
separate estate applicable to the payment 
of this demand, more doubt might arise. 
The cases refen-ed to wherein it is held that 
a creditor may prove a joint and several de- 
mand against both the joint and several es- 
tate, and not be compelled, as ruled in the 
English cases, to elect to which fund he will 
pursue, are not so full and clear as to bo 

1 [Reprinted by permission.] 
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conclusive upon the points now submitted. 
Parnum's Case [Case No. 4,674]; Mead v. 
Bank [Id. 9,366]; In re Bigelow [Id. 1,397]; 
In re Howard [Id, 6,750]; In re Beers [Id. 
1,229]; Borden r. Guyler, 10 Cush. 476; Ex 
parte Clowes, 2 Brown, Ch. 595. Still the 
general principle is broad enough to cover 
this case. Edward P., the executor, was un- 
questionably liable for the trust fund in his 
■hands. When the co-partnership, as such, 
.received and used the fund with full knowl- 
edge of its ehai-acter, the co-partnership be- 
came liable therefor. The creditors or bene- 
ficiaries could, therefore, pursue one or the 
other. The only doubtful proposition is 
whether they can pursue both; but as the 
whole separate estate of Edward P. was 
merged in and constituted the entire estate 
of the co-partnership, and as no question as 
to adjudgment between the two estates for 
dividends paid by each, can arise, the doubt, 
if any, should be solved in favor of the cred- 
itor. Poi-syth V. Woods [11 Wall. (78 U. S.) 
484], and In re Downing [Case No. 4,044], 
are not adverse to the conclusion reached. 
The first of these two cases does not reach 
the point here decided, and the Downing 
Case rather favors this equitable result 
Those who received and enjoyed the fund 
should be liable for it The petitioners can 
prove their demand against the co-partner- 
ship estate. 
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In re TEUSCHER. 

[23 Int. Rev. Rec. 202.] 

Circuit Court, D. Missouri. 1877. 

Fines and Penalties — Methods op Collection — 
Execution and Imprisonment. 

[Since the passage of the act of June 1, 1872, 
authorizing the collection of fines and penalties 
in criminal cases by execution against defend- 
ant's property, such fines and penalties may be 
enforced, either by such an execution or by 
capias; but if the court in its sentence directs 
collection by execution, a subsequent imprison- 
ment under a capias is illegal.] 

[This was an application by Louis Teuscher 
for a writ of habeas corpus.] 

Louis Teuscher, it appears, was one of the 
defendants in the late whiskey prosecutions. 
He was under several indictments in the dis- 
trict court, one being for felony, which was 
nolle prosequied, and the two others for mis- 
demeanors, which were consolidated. Having 
pleaded guilty, he was sentenced, on June 2, 



1876, under section 5440 of the General Stat- 
utes of the United States, better known as the 
"conspiracy section," which provides that "if 
two or more persons conspire for the purpose 
of committing any offence against the United 
States * * * all of the parties to such con- 
spiiaey shall be liable to a penalty of not less 
than $1,000 and not more than $10,000, and 
to be imprisoned for not more than two 
years." The sentence, as it appears on the 
records of the court was "that the said Louis 
Teuscher make his fine to the United States 
by the payment of $1,000, and also the costs 
of the prosecution of said cause to be taxed, 
and that executions for said fine and costs be 
issued against the said defendant herein; and 
further, that the said defendant be confined 
and imprisoned by the marshal for and during 
the term of one day from this date." 

That part of the sentence relating to impris- 
onment seems to have been satisfied, but the 
fine of $1,000 was never paid. Promises of 
payment were made, but never attended to, 
and the matter was still hanging fire when 
Mr. Bliss, the United States district attorney, 
went to Washington. While there he received 
instructions to issue capias pro fine, and on his 
return such capias was duly served. Teus- 
cher sued out a writ of habeas corpus, and 
the hearing on the writ was set for yesterday 
before Judge TREAT. Judge Chester H. 
Krum appeared for Teuscher. 

Teuseher's answer to the return of the mar- 
shal sets out his sentence by the court on 
June 2, 1S76, and tliat the imprisonment has 
been served out, and avers .that the petitioner, 
Teuscher, can not be now lawfvdly held tn 
the marshal's custody under that sentence. 
To which avower the district attorney duly 
filed a demurrer on behalf of the marshal, 
that the facts stated therein do not consti- 
tute a barrier to the present execution by ca- 
pias, and praying that the petitioner be re- 
manded to the marshal's custody. 
- The question at issue was essentially this: 
Was the $1,000 fine imposed on Teuscher. a 
fine in the proper sense of that word, or a pen- 
alty? The sentence speaks of a '*fine" and 
"costs," and "execution" therefor. There is 
no specific mention of imprisonment until the 
fine is paid. The section under which sen- 
tence was imposed speaks of a "penalty of not 
less than $1,000, and by imprisonment for not 
more than two years." 

Judge Krum, for Teuscher, argued that the 
$1,000 was a penalty. Teus(aier had been im- 
prisoned his one day under his sentence; the 
penalty was to be collected by execution 
against his estate. The petitioner could not 
be twice imprisoned for the same offence. 
Under no circumstances could the district 
court sentence Teuscher to a second punish- 
ment for the same crime. His sentence was 
to pay a fine and costs and sufCer one day's 
Imprisonment It was not to pay a fine and 
costs, and stand committed till the same 
were paid or the defendant discharged under 
the insolvent convicts' clause. Judge Krum 
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referred to Greenville's Case, 1 Reyn. 213, 
and to the Lange Case in IS Wall. £85 U. S. 
163]. If tlie court had meant to imprison 
Teuscher till the fine "was paid it would have 
said so in the sentence. Furthermore, the 
petitioner was one of a class of men whose 
heavy punishment had not heen intended by 
the government, on accoimt of meritorious 
services rendered in the prosecution of other 
cases. 

Mr. Bliss said the question turned entirely 
on the meaning of the word "fine" and the 
meaning of the word "execution." The word 
"fine" was defined by Lord Bacon, quoted in 
Bouvier's Legal Dictionary, to be a pecuniary 
punishment imposed by a lawful tribunal 
upon a person convicted of crime or misde- 
meanor." "Execution" is defined to be "the 
act of carrying into effect the judgment or 
decree of a court Execution against the per- 
son is effected by the writ of capias ad satis- 
faciendum, under which the sheriff arrests 
the defendant and imprisons him till he sat- 
isfies the judgment or is discharged by pro- 
ceeding of law." 

Mr. Bliss quoted from Chit Or. Law, p. Ill, 
and Bish. Cr. Proc., and cited Kane v. People, 
8 Wend. 215; Ex parte Watkins, 7 Pet. [32 
U. S.3 574; and State v. Dodge, 24 N. J. Law 
[671], to show that wherever a fine was im- 
posed, it was with the understanding that the 
defendant stand committed until it be paid, 
or until his release under the insolvent con- 
victs' section. That section provides that a 
.convict sentenced to fine, who shall make 
oath of Insolvency, shall be released from pay- 
ment of such fine at the expiration of thirty 
days' imprisonment in lieu thereof. 

In conclusion, Mr. Bliss remarked that the 
offence of Teuscher was too grave a one to be 
passed over with merely a nominal imprison- 
ment, and that, according to the practice and 
the common law rule, the government was 
entitled in this and all similar cases to a capias 
pro fine, as it had always had since he had 
heen connected with the court. 

In answer to a question by the court, it was 
stated that the cases of Bensberg, Bernecke 
and Wadsworth were similar so far as the 
form of sentence was concerned to the Teus- 
cher case. In the Kellerman case a fine of 
$1,000 and costs was imposed, the defendant 
"to stand committed till such fine and costs 
be paid." The clerk who entered the sen- 
tences Avas unable to explain the difference. 

TREAT, District Judge, said there was a 
question of how far the act of June 1, 1872 
[17 Stat 196], affected the act of 1792. Un- 
der the act of 1792 [1 Stat 275], a capijis ad 
satisfaciendum might go in the first instance, 
while the later act allowed the collection of 
the fine or penalty by execution against de- 
fendant's property. 

THE COURT then took the papers and put 
the matter over until to-day. 

TREAT, District Judge. On examination 
of the record entry of judgment, by which 



the court has to be controlled, this proposi- 
tion necessarily arises, viz.: Whether, when 
the court enters as a part of its judgment 
th^ process for the enforcement of same, 
that is to be considered as the sole process? 
Prior to the act of 1872, in all criminal pro- 
ceedings, fines and penalties that became 
part of the sentence were enforced, either 
by the judgment of the court that the party 
should stand imprisoned until the fine or 
penalty was paid, or omitting that clause, 
leaving the district attorney to issue his ca- 
pias pro fine. In 1872 congress passed a 
very important act, regulating the practice 
and proceedings of the United States courts. 
It took occasion in that act, by what is now 
known as section 1041 of the Revised Stat- 
utes, for the first time to adopt an alterna- 
tive mode of making good to the government 
the amount of penalty or fine. By the terms 
of that provision the fine or penalty might 
be collected by an execution for the first 
time in the history of the government It, 
of course, was not designed by this act that 
that should be the exclusive mode, but ei- 
ther one mode or the other might be adopt- 
ed, to wit: either what is generally known 
now by the term "execution" or a capias, 

Now, "execution," as used in this act, is 
what is known by the profession generally, 
the country over, as fi. fa. If nothing had 
been said in this judgment concerning the 
mode of enforcing it, then the district attor- 
ney, at his election, might have adopted one 
or the other process; but the court, for rea- 
sons satisfactory to itself at the time, im- 
posed what was the minimum punishment 
under the statute in these particular cases. 
(I am speaking of eases other than Keller- 
man's.) It did so at the representation of 
the prosecuting oflBcers of the government, 
but for which representations very different 
judgments might possibly have been render- 
ed. Now, in making that sentence anu in 
passing that judgment, the court seems to 
have acted distinctly on the idea of the min- 
imum punishment What is the minimum 
punishment? It was one day's imprison- 
ment and §1,000 penalty. What is mention- 
ed in the judgment as "fine" woiild more 
properly have been "penalty." Then fol- 
lowing that judgment, what was to occur? 
If it was left to be collected by capias, thir- 
ty days at least of additional imprisonment 
would follow under the poor convict act; 
but if the court, in its judgment, said that 
the penalty was to be collected by execution, 
then one .day was the limit of the punish- 
ment by imprisonment, leaving execution as 
the sole process allowable in the ease. I 
think no other conclusion could be reached 
from the act of 1872. It reads: 

"In all criminal or penal causes, in which 
judgment or sentence has been or shall be 
rendered imposing the payment of a fine or 
penalty, whether alone or with any other 
kind of punishment, the said judgment so 
far as the fine or penalty is concerned, may 
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be enforced by execution against the prop- 
erty of the defendant in like manner as 
judgments in civil cases are enforced; pro- 
vided" (and the proviso is very important in 
the interpretation of this section) "that 
where a judgment direct that the defendant 
shall be imprisoned until the fine or penalty 
imposed is paid, the issue of the execution 
■on the judgment shall not operate to ais- 
•charge the defendant from imprisonment un- 
til the amount of the judgment is collected 
-6r otherwise paid," 

It is very clear from the terms of that act 
that congress contemplated that the harsher 
modes of collecting these penalties and fines 
should not be in all cases adopted, but left 
it, as most criminal acts leave the punish- 
ment, to be determined by the court most 
familiar with all the facts and circumstan- 
-ces pertaining thereto. The. court might 
have ordered these parties to stand commit- 
ted until their fines were paid. Mad it done 
so they would have been so committed, and 
then at the expiration of thirty days, under 
the provisions of section 1042 of the Kevised 
Statutes, they could have been discharged 
on showing tlieir pauperism. Hence these 
judgments, as they stand in these cases, are 
judgments rendered by the court at the time 
named, and whether erroneous or not they 
must stand as final judgments. 

I notice that the form of writ which went 
.into the hands of the marshal is not precise- 
ly what it should have been, but that is a 
matter of minor moment to this since the 
court has reached this definite conclusion. 
The inadvertence perhaps lay in the drafts- 
man not having the record of judgment be- 
fore him at the time. I have before me 
the writ in Bernecke's case. After stating 
"whereas, etc.," and citing the penalty im- 
posed, it states, "and capias pro fine was or- 
dered to be issued for said fine and costs." 
That was not the judgment of the couit. 
If the court had not, acting in accordance 
with the provisions of this act of congress, 
thus determined the manner in which this 
penalty should have been collected, then the 
district attorney could have issued a capias 
pro fine. 

It so happened that these cases were de- 
termined upon the last day I sat upon the 
bench, so that the then condition of my 
health and the immense amount of business 
thrust upon me at the time, did not enable 
me to carefully supervise these judgments 
as entered, I left immediately afterwards, 
and my attention has never been called to 
the form of them until this case arose. Had 
my attention been called as these things 
arose, I should probably have drafted the 
judgment myself. They must, however, 
stand as absolute verities. Therefore, all 
the prisoners of this class will be dischar- 
ged. 

Now, as to Kellerman's case. That stands 
on quite a different footing. In the petition 
it is stated that "this capias issues unaer a 



judgment rendered May 6," an inadvertence 
on the part of the draftsman, for the judg- 
ment was modified June 1, and I looked to 
the judgment of June 1, and find it reads 
thus: "And it is thereupon further consider- 
ed by the court as the judgment and sen- 
tence of this court, upon the plea of guilty, 
entered by said defendant in this case, that 
the said defendant, Louis Kellerman, make 
his fine to the United States of America by 
the payment of the sum of $1,000, and also 
the costs of the prosecution of this cause 
to be taxed, and that he stand committed 
until said fine and costs be paid, and that 
the said defendant, Louis Kellerman, be 
confined and imprisoned in the county jail 
of St. LoiUis county, at the city of St. Louis, 
state of Missouri, for and during the term 
of one month from this date, and the mar- 
shal of the said United States is hereby di- 
rected to deliver said prisoner, Louis Kel- 
lerman, for keeping, under this judgment 
and sentence, to the keeper of the said St. 
Louis county jail." A difficulty might have 
arisen if the commitment had not specified 
any place of imprisonment, but an examina- 
tion of the judgment shows that it did spec- 
ify as the place^of imprisonment the county 
jail of St, Louis county. 

Now, whether that 'commitment ever was 
executed or a mittimus was ever issued by 
the clerk of the court to the marshal, is un- 
known to the court. There is, however, 
resting on my memory that the district at- 
torney at that time, for . purposes . satisfac- 
tory to himself, in connection with this case, 
withheld the mittimus. But that does not 
change the aspect of the case, so far as Mr. 
Kellerman is concerned. The writ is right- 
fully issued, and he is rightfully in custody, 
as the judgment of the court was that he be 
committed until he pay the penalty. He 
will have to pay the penalty or go through 
the poor-convict process. Hence the writ of 
habeas coipus in this case must be dismiss- 
ed, and he is left in the custody of the mar- 
shal. 



TEUTONIA INS. CO. (SMITH v.). See Case 
No. 13,115. 

TEVEN (UNITED STATES v.). See Case 
No. 16,457. 



Case ]Sro. 13,847. 

TEXAS V. GAINES. 

[2 "Woods, 342.] i 

Circuit Court, W. T>. Texas. June Term, 1874. 

Neoboes— Local Phejudice— Ckimikal Prosecc- 
Tios — Right to Remove. 

The fact, that by reason of local prejudice 
against his race and color, a person of African 
descent cannot have a fair trial in the state 
courts, is not a ground under the civil rights 

1 [Reported by Hon, William B, Woods, Cir- 
cuit Judge, and here rt:printed by permission.] 



TEXAS (Case No. 13,847) 



[23 Fed. Cas. page 870] 



act for removing a criminal prosecution against 
such person, from the state to the federal court. 
[Cited in Louisiana v. Dubuclet, Case No. S,- 
538; Virginia v. Rives, 100 U. S. 332.] 

This was an indictment for bigamy in the 
district court of La Fayette county. The de- 
fendant, a colored person of African descent, 
applied for a removal of the case into the 
district court of the United States, under the 
civil rights act of April 9, 18G6 (14 Stat. 27; 
Kev. St. § 641), on the ground, that by rea- 
son of his race and color, and his Republican 
politics, he could not have as full and equal 
protection and benefit of the laws of Texas 
in any of the courts thereof, nor of proceed- 
ings thereunder, for the security of person, 
as is enjoyed by white citizens; and, that the 
public prejudice against him, for the causes 
aforesaid, was so great, that it would be im- 
possible for him to obtain a fair and impar- 
tial trial in any of said courts. The state 
district court refused the application, and 
proceeded with the case. The defendant, be- 
ing found guilty, appealed to the supreme 
court, which, reversed the judgment, and di- 
rected the inferior court to remove the case 
as prayed- It was removed accordingly, and 
being by the United States district court re- 
mitted to this court, the defendant moved to 
quash the indictment, and the district attor- 
ney of the United States, at the same time, 
moved to dismiss the case from this court 
for want of jurisdiction, 

J. R. Burns, for Gaines. 
A. J. Evans, U. S. Atty., for the motion to 
dismiss. 

Before BRADLEY, Circuit Justice, and DU- 
VAL, District Judge. 

BRADLEY, Circuit Justice. I will consid- 
er the last motion first. The first section of 
the civil rights act (14 Stat. 27) declares, that 
citizens of every race and color shall have 
the same right, in every state, to make con- 
tracts, sue, give evidence, inherit, purchase 
and hold pi-operty, and to the full and equal 
benefit of all laws and proceedings for the 
security of person and property, as is en- 
j03'ed by white citizens, and shall be subject 
to like punishments and none other, any law, 
statute or custom to the contrary notwith- 
standing. The second section makes crim- 
inal and imposes penalties on any attempt to 
deprive any citizen of these rights, or to 
different punishments on account of his hav- 
ing at any time been held in a condition of 
slavery. The third section gives to the dis- 
trict courts of the United States cognizance 
of all crimes and offenses under the act; and 
also, concurrently with the circuit courts of 
the United States, cognizance of all causes, 
civil and criminal, affecting persons who are 
denied or cannot enforce in the courts or ju- 
dicial tribunals of the state or locality where 
they may be, any of the rights secured to 
them by the first section; and if any suit or 
prosecution, civil or criminal, has been com- 
menced in any state court against any such 
person for any cause whatsoever, such de- 



fendant shall have the right to remove such 
cause for trial to the proper district or cir- 
cuit court, in the manner prescribed by the 
"Act relating to habeas corpus," etc., ap' 
proved March 3, 1863, and its amendments. 

The act of March 3, 1863 (12 Stat. 755), to 
which reference is made, authorizes the re- 
moval to the courts of the United States of 
suits and prosecutions commenced in a state 
court, against officers or others acting under 
authority of the United States, and, to effect 
such a removal, authorizes the party sued 
"to file a petition, stating the facts, and veri- 
fied by affidavit, for the removal of the cause 
for trial at the nest circuit court of the Unit- 
ed States, to be holden in the district where 
the suit is pending," etc. Thus, the state- 
ment on oath by the party himself is all the 
verification of the facts which the law re- 
quired for effecting the removal. The ques- 
tion is, whether local prejudice against a col- 
ored person, by reason of his race and color, 
alleged to be so great that he cannot have a 
fair trial in the state courts, is good ground, 
under the civil rights act, for removing a 
criminal action against him from the state 
court into the district court of the United 
States. Is it a cause for removal within 
the act? 

It is clear that in order to entitle to a re- 
moval of the cause the ease must show the 
deprivation of a right guarantied by the first 
section of the act. The defendant says that 
he is deprived of such a right, and that the 
right of which he is thus deprived is, "full 
and equal benefit of all laws and proceedings 
for the security of person and property, as 
enjoyed by white citizens." But how does 
he say he is deprived of that right? Not by 
the laws themselves, but by the prejudice 
and enmity of the people. Is that sufficient? 
"What says the third section? How does it 
describe and define those who are within the 
meaning of the act? It defines them as "per- 
sons who are denied, or cannot enforce in the 
courts or judicial tribimals of the state or 
locality where they may be, any of the rights 
secured to them by the first section of this 
act." Here are two classes: (1) Persons 
who are denied any of the rights secured to 
them by the first section of the act. (2) Per- 
sons who cannot enforce in the courts any 
of said rights. 

Does the denial of rights or the inability to 
enforce them in the courts refer to a denial 
by the laws, usages and customs of the 
state, and to an inability to enforce rights in 
the courts in consequence of inadequate rem- 
edies to that end; or does it refer as well to 
other obstructions of right, such as personal 
or class prejudice, or political feeling and the 
like? It must be remembered that the priv- 
ilege of removal is thus guarantied to evei-y 
citizen of the United States, as well white as 
black. And if every citizen who is pi'ose- 
cuted in a state court can, on his own allega- 
tion, remove his case to the United States 
courts, it will present a powerful temptation 
to litigants, especially of the criminal class. 



[23 Fed. Cas. page 871] 

and the United States courts will l)e flooded 
with cases, in which one of the parties im- 
agines, or says, that he cannot have a fair 
trial in the state courts. We cannot thinl£ 
that this is the true construction of the stat- 
ute. Besides, if it were, it might be open to 
very grave question whether it would he con- 
stitutional. The civil rights act has been 
reenacted since the adoption of the four- 
teenth amendment An examination of that 
amendment might he necessary in order to 
ascertain whether any interference with the 
equal rights of the citizen is guarantied, oth- 
erwise than as against state interference, and 
tlie operation of pai-tial and unjust state 
laws. This, however, is rendered unneces- 
sary from the view we have talcen of the 
true construction of the civil rights act "We 
thinli it is intended to protect against legal 
disabilities and legal impediments to the free 
exercise of the rights secured, and not to 
private infringements of those rights by 
prejudice or otherwise, when the laws them- 
selves are impartial and sufficient 

The case must be remanded to the state 
court 

jyXTVAJj, District Judge (concurring). The 
purpose and object of the civil rights bill 
was a most laudable one. It was to secure 
to the newly enfranchised black race the 
same rights and privileges, civil and politi- 
cal, as were enjoyed by the whites. The 
first section of that act enumerates those 
rights. It provides that the colored race 
shall have the right *'to make and enforce 
contracts, to sue, be parties, and give evi- 
dence, to inherit, purchase, lease, sell, hold, 
and convey, real and personal property, and 
to the full and equal benefit of all laws and 
proceedings for the security of person and 
property as is enjoyed by white citizens, and 
shall be subject to like punishment, pains 
and penalties, and to none other, any law, 
statute, ordinance, regulation or custom, to 
the contrary notwithstanding." 

From a careful consideration of the act in 
question, my opinion is that no cause, civil or 
criminal, to which a black man is a party 
pending In a state court, can be properly re- 
moved into a court of the United States im- 
less it affects the exercise and enjoyment of 
some one of the rights specified in the above 
section. I cannot think it was the intention 
of congress, by any provision in said' act 
contained, to discriminate in favor of the 
black race as against the white, but simply 
to secure them in the same rights, civil and 
political, that the white race enjoyed. Both 
were to be left subject "to like punishment, 
pains and penalties, and to none other," for 
violation of the criminal laws of the state. 
In other words, their rights and responsibil- 
ities, civil and criminal, were to be identi- 
cally the same. 

In this case, the defendant has been in- 
dicted under the laws of the state of Texas, 
for the crime of bigamy and convicted there- 
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of. The case has been transferred to this 
court by order ,of the supreme court of the 
state, simply upon the sworn statement of 
the defendant that, owing to a hostile public 
sentiment and prejudice against him, he can- 
not obtain justice. In my judgment the civ- 
il rights bill does not authorize the transfer. 
It is not such a case as the act contemplates 
and is not embraced in its provisions. 

TEXAS, The (GIBBS v.). See Case No. 5,385. 



Case Wo. 13,848. 

TEXAS V. TEXAS & P. B. CO. 

L<J Woods. 308.] 1 

Circuit Court, E. D. Texas. June Term, 1879. 

Removal of Causes — Defense under Cosstitu- 

TiOK OR Laws of United States— States 

— Party to Cause. 

1. Under section 640, Bev. Stat, the right of 
one of the class of corporations therein men- 
tioned, when sued in a otate court, to remove 
the cause to the federal court does not depend 
on the citizenship of the parties. 

[Cited in Curnow v. Phoenix Ins. Co., 44 
Fed. 305,] 

2. The truth of averments made by such de- 
fendant corporation in its petition for removal, 
to the effect that it has a defense arising undei 
or by virtue of the constitution or laws of the 
United States, cannot be inqmred into or con- 
troverted on a motion to remand the cause to 
the state court 

3. Under said section the defendant corpora- 
tion may remove a cause otherwise proper to be 
removed, from the state to the federal court not- 
withstanding the fact that a state is plaintiff in 
the action. 

Heard upon motion to remand to the state 
court. 

This case was removed from the district 
court of Harrison county, Texas, to the Unit- 
ed States circuit court at Tyler, then in the 
Western district of Texas. A motion to re- 
mand the cause was argued at the Novem- 
ber term, 1878, before Judge T. H. DUVAL, 
district judge of the Western district, and he 
held the matter under advisement In the 
meanwhile (before Judge DUVAL had de- 
cided the motion), by act of congress, the 
court at Tyler was placed in the Eastern dis- 
trict, and Hon. AMOS MOBBILL, the dis- 
trict judge of the Eastern district, became 
its presiding officer. At the May term, 1879, 
Judge MOBBILL disposed of the pending 
motion to remand, and in doing so read the 
following opinion, which had been previous- 
ly prepared by Judge DUVAL, as expressing 
also his views of the law. 

H. H. Boone, Atty. Gen., and Geo. McCor- 
mick, Asst Atty. Gen., for the State. 

P. B. Sexton and W. Stedman, for defend- 
ant 

DUVAL, District Judge. This is a suit 
brought in the district court of Harrison 

1 [Eeported by Hon. William B. Woods, Cir-' 
cuit Judge, and here reprinted by per.mission.] 
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county, state of Texas, on the 26th day of 
September, 1877. Its object is to recover of 
the defendant as forfeited certain land grants 
and reservations made and granted to it by 
the state of Texas, etc. On the 5tli of No- 
vember, 1877, the defendant filed in said 
comt its petition, verified hy oath, alleging 
that it was a corporation, other than a bank- 
ing corporation, created, existing, and organ- 
ized under and by virtue of certain acts of 
the congress of the United States, and that 
it had a defense to the said action arising 
under and by virtue of a law of the United 
States, to wit, its acts of incoi-poration and 
the constitution of the United States, and that 
the matter in dispute, exclusive of costs, ex- 
ceeded five hundred dollars. It further of- 
fered a bond with good and sufficient securi- 
ty, conditioned according to law, and prayed 
that the cause might be removed for trial to 
the circuit court of the United States for the 
Western district of Texas, at Tyler. To this 
petition the plaintiff at once filed a general 
demurrer, and certain special exceptions. On 
the 12th of November the cause was con- 
tinued by consent, without prejudice to the 
motion to remove, and on the 1st of June, 
1878, the court rendered judgment, overnil- 
ing the motion for removal. The defendant 
thereupon obtained a ti-anscript of the pro- 
ceedings and filed the same in this court, on 
the 7th day of October, 1878. 

The right of removal in this case is based 
upon the act of congress of 27th of July, 
1S6S [15 Stat. 227], section 640 of the Re- 
vised Statutes of the United States. It pro- 
vides as follows: "Any suit commenced in 
any court other than a circuit or district 
com-t of the United States, against any cor- 
poration other than a banking corporation, 
organized under a law of the United States, 
or against any member thereof, as such mem- 
ber, for any alleged liability of such corpora- 
tion or of such member as a member there- 
of, may be removed for trial in the circuit 
court for the district where such suit is 
pending, upon the petition of such defend- 
ant, verified by oath, stating that such de- 
fendant has a defense arising under or by 
virtue of the constitution, or of any treaty 
or law of the United States. Such removal, 
in all other respects, shall be governed by 
the provisions of the preceding section." 
The different statutes in regard to the re- 
moval of causes from a state to a circuit 
court of the United States, commencing with 
the judieiai-y act of 1789 [1 Stat. 73], and 
coming down to and includmg the act of 
March 3, 1875 [18 Stat. 470], make the right 
of removal dependent either upon the sub- 
ject matter involved, or the citizenship of the 
parties. 

In my opinion, the right of removal, under 
section 640 of the Revised Statutes, is not 
affected at all by the citizenship of the par- 
ties, but depends wholly on the subject mat- 
ter of the controversy, and the character of 
the defendant. In other words, if the de- 
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fendant is a corporation, other than a bank- 
ing corporation, organized under a law of the 
United States, it has the right, under section 
640, to remove a suit brought against it in 
a state court to the circuit court of the Unit- 
ed States, upon its petition, verified by oath, 
stating that it has a defense arising under 
and by virtue of the constitution, or of any 
treaty or law of the United States, and m 
such case this right exists Independent of 
the citizenship of the parties, plaintife or de- 
fendant. The defendant herein avers that he 
has a defense against the action by virtue of 
a right arising under the laws of congress 
incorporating it, and the constitution of the 
United States. The truth of this averment 
cannot be controverted or inquired into upon 
a motion to remand. It is a matter for de- 
termination on the pleadings and proof at 
the trial. Mayor v. Cooper, 6 Wall. [73 U. S.] 
247. There can be no doubt that congi-ess in 
giving a corporation other than a banking 
one, setting up a right or defense under the 
constitution, or a law of the United States, 
the right to remove the same from a state 
court to a United States circuit court, in- 
tended to secure the interpretation of such 
constitution and laws, at the original hearing 
to its own judiciary, and this, it seems to 
me, is but just and reasonable, and can work 
no injury to the plaintiff. 

In this case, the defendant has, in my opin- 
ion, complied with all the requirements of 
the different removal acts of congress appli- 
cable to his case, entitling him to its removal 
here. Upon one point alone, arising upon the 
exceptions of the plaintiff, have I found any 
difficulty. This is, that the suit being one 
instituted by the state of Texas, in one of 
her own courts, and the state, as such, being 
sovereign and incapable of being sued, is not 
embraced within the meaning of section 640, 
allowing the removal of causes by a corpora- 
tion from the state courts. I am aware that, 
by the eleventh amendment to the constitu- 
tion of the United States, no suit can be 
brought against a state of the Union. But in 
this case it is the state which brings a suit 
against a corporation, created by the United 
States. If the former cannot be sued, it does 
not follow that, if she brings a suit in a court 
of her own creation against the latter, con- 
gress may not authorize a removal of it to 
a court of the United States. The United 
States cannot be sued, and yet under the act 
of March 3, 1875, it is provided that, in a 
case wherein the United States is plaintiff 
in any state court, either party may remove 
the same into a circuit court. It would seem 
strange indeed that in cases where the Unit- 
ed States was plaintiff in a state court, and 
the defendant could remove them into a cir- 
cuit court of the United States, that the same 
right should not exist where a state was 
plaintiff in its own court, especially when the 
construction and interpretation of the con- 
stitution or an act of congress was concern- 
ed. The language of section 640 is very 
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broad. It provides for the removal of "any 
suit" falling within its provisions' to the 
United States circuit court,^and I believe it 
is comprehensive enough to embrace suits 
brought by a sovereign state as well as by 
■one of its citizens. 

Prom the most careful study and reference 
to authorities as bearing on this question, I 
am of the opinion that the motion to remand 
should be refused, and it is so ordered. If 
this cause was improperly removed into this 
court, or if jurisdiction is here entertained 
of it in which, by law, it can have none, I 
nm glad that it will furnish a ground of ap- 
peal to the supreme court of the United 
States. This, I believe, has been determined 
in the case of Knapp v. Railroad Co., 20 
'Wall. [87 U. S.] 117. aiotion refused. 



TEXAS & N. O. R. CO. (CAMPBELL v.). 
See Case No. 2.369. 

TEXAS & P. R. CO. (HARKEY v.). See 
Case No. t>,0G5. 

TEXAS & P. R. CO. (HAUGH v.). See Case 

TEXAS & P. *R. CO. (TEXAS v.). See Case 
No. 13.848. 

TEXAS PAC. B. CO. (GOHEN v.). See Case 
Nos. 5,506 and 5,507. 

^^^T^'ll^f ^- ^- ^^- tl^^IN v.). See Case 
No. 7,59C5. 

TEXAS RY. CO. (GOHEEN v.). See Case 
No. 5,507. 



Case liTo. 13,849. 

The T. F. WHITON. 

[10 Ben. 369.] i 

District Court, S. D. New York. March, 1879. 

Seamen—Wages— SETTi so off Damages— State 

BtENT Made before Shippixg Com- 

MIS3IOKER — ^Evidence. 

l._ A second mate of a vessel filed a libel 
4igainst her, to recover §91.75, for wages. The 
■Amount of his wages was admitted, but the own- 
•ers of the ship set up as an offset, that he had 
wrongfully assaulted one of the sailors on the 
voyage, to the damage of the ship of $120. The 
-assault and the damage were proved. But the 
hbellant urged that as the deduction was not 
•claimed in the statement of wages made by the 
master to the shipping commissioner, nor enter- 
"^^ 7!? ^^^ ^°^' ^^ defence could not be made. 
Heia, that as the log was not produced, the pre- 
sumption was that the entry was not made in 
■the log. 

2. Under sections 4550, 4596, and 4597, the 
•court has a discretion to reject the evidence of- 
fered, but this does not prevent proof being 
i'lven of the facts, and as the facts were proved 
beyond dispute, the owners were entitled to the 
set-off, and the libel must be dismissed. 

In admiralty. 

Xouis F. Post, for libellant 

Benedict, Taft & Benedict, for claimants. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict^ Esq., and here reprint- 
■ed by permission.] 



CHOATE, District Judge. This is a suit 
In rem for wages of the libellant, as sec- 
ond mate, on a voyage from Philadelphia to 
Venice, thence to Trieste, and thence to New 
York. She arrived at New York December 
15th, 1878, and it is admitted that there 'was 
a balance of libellant's wages to that time 
unpaid, amounting to ?91.75. Among other 
defences set up in the answer, it is aven-ed 
that "during the voyage and on or about the 
26th day of August, 1878, when said vessel 
lay outside of the port of Venice,. the libel- 
lant, who was the acting master of the said 
bark, committed a most violent and unpro- 
voked assault and battery upon James Blake, 
the steward of said bark; tliat by reason of 
said assault and battery, said Blake was vei-y 
severely injured, and was in danger of los- 
ing his life, and was unable to do his duty on 
board, whereby said bark and these claim- 
ants suffered damage in the sum of ^120," 
which claimants ask to have deducted from 
any wages found due. a:hat such an act on 
the part of a seaman, whereby the vessel suf- 
fers damage or is put to expense, is to be 
considered in diminution of a claim for wages, 
has been often held. Scott v. Russell [Case 
No. 12,546]; Brown v. The Neptune [Id. 2,- 
022]; The Tusker [Id. 14,274]. 

The fact of the assault was clearly proved, 
and the evidence shows that in the sums 
paid for medical service to the steward, and 
loss of his services, the ship has sustained 
damage exceeding the balance of libellant's 
wages. 

It is, however, insisted that as this deduc- 
tion was not claimed in the statement of the 
wages of the crew, made by the master to 
the shipping commissioner, at the end of the 
voyage, nor entered in the log, under Rev. 
St. § 4550, the claimants cannot make this 
defence. I think, however, that the provi- 
sions of this section were not designed to 
prevent and do not prevent the court in a 
suit for wages from adjudicating upon the 
amount due, according to the facts proven. 
Sections 4596 and 4597 show that the failure 
to enter facts in the log on which deduction 
of wages is claimed, does not absolutely pre- 
vent proof of those facts, but gives the court 
a discretion to reject the evidence. No doubt 
the general purpose of these provisions of 
law is such as libellant's counsel suggests, to 
prevent the oppression of seamen by ti-umping 
up unfounded claims of misconduct, and or- 
dinarily, and if the facts are left in doubt, the 
failure to enter the facts in the log should de- 
feat the attempted defence. But in this case, the 
proof of misconduct is the positive and re- 
peated admissions of the libellant himself, 
and the proof of damage is clear and not con- 
tradicted. The log was not produced. The 
vessel was at sea with the log at the time 
of trial. I think the libellant's counsel is 
correct; that the presumption is as against 
the claimants; that the prescribed entry was 
not made in the log. 
As there is nothing due the libellant, .it is 
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unnecessary to consider the oilier defences 
set up by the claimants. Libel dismissed, 
with costs. 



THACHER (AYEE. v.). See Case No. 684. 

Case ]S"o. 13,850. 

THACHER V. BOSTON GAS LIGHT CO. 

L2 Lowell, 361.] i 

District Court, D. Massachusetts. Dec, 1874. 

Dem cubage— Qoiok Despatch— Custom. 

1. An agreement for quick despatch super- 
sedes any custom of discharging vessels hy 
which they are to take their turn at the wharf. 

[Cited in Lindsay v. Cusimano, 12 ITed. 507; 
Mott T. Frost, 47 Fed. 84; Sixteen Hundred 
Tons of Nitrate of Soda v. McLeod, 10 O. 
C. A. 115, 61 Fed. 851.] 

2. The naming a wharf in the charter party, 
containing such a stipulation, amounts to an un- 
dertaking that the wharf shall he unincumbered. 

[Cited in Moody v. Five Hundred Thousand 
Laths, 2 Fed. 607; Lindsay v. Cusimano, 
12 Fed. 505; Williams v. Theobald, 15 Fed. 
470; Mott V. Frost, 47 Fed. 84.] 

3. Semhle, tliat a charterer has the right to 
name any suitable and convenient wharf which, 
when named, stands as if the name had been 
inserted in the charter party. 

4. The proviso against liability for detention, 
unless *'by default" of the charterer, exempts 
him onlv from delay from causes beyond his con- 
trol acting directly to retard the discharging. 

[Cited in Williams v. Theobald, 15 Fed. 471; 
McLeod V. Sixteen Hundred Tons of Ni- 
trate of Soda, 55 Fed. 530.] 

The llbellant [L. Thacher], as master and 
part owner of the schooner. Charles E. Gib- 
son, chartered her to the respondents, to 
bring a cai-go of coal from the Albion Mine, 
at Pietou, Nova Scotia, to Boston. The 
charter party contained the following stipu- 
lations: "It is agreed that the lay days for 
loading and discharging shall be as follows 
(if not sooner despatched), commencing from 
the time the vessel is ready to receive or 
discharge cargo. Vessel to take her turn in 
loading, as customary, at Albion Coal Com- 
pany, and quicJc despatch discharging; and 
that, for each and every day's detention by 
default of said party of the second part or 
agent, fifty dollars per day, day by day, 
shall be paid by said party of the second 
part or agent, to the said party of the first 
part or agent." The words in italics were 
written; the others were in the printed form 
of the charter party. The schooner arrived 
at the respondent's wharf, in Boston, with 
a full cargo of six hundred and eighty-four 
tons of coal, on Sunday, August 2, 1874, and 
was ready to discharge on the next day. 
No berth was ready, and the discharge of 
the cargo was not begun until the 13th of 
August, and it was finished on the 19th. 
The answer alleged, and there was evidence 



1 [Reported by Hon. John Lowell, LL, D., Dis- 
trict Judge, and here reprinted by permission.] 



tending to show, that the respondents had 
suitable accommodations for receiving the 
different kinds of coal at their wharf, which 
were sufficient for ordinary occasions: that 
they always endeavored to charter vessels- 
at such times that they would not interfere 
with each other, and had done so at this 
time, but other vessels happened to arrive 
just before the libellant's schooner. It ap- 
peared that there was room for the schoon- 
er somewhat sooner at another part of the 
wharf, but that it would have been incon- 
venient to the company to take this sort of 
coal there; that the libellant had brought a 
cargo to that wharf a short time before this 
chai-ter party was made; and that the 
schooner was very long in proportion to her 
carrying capacity, which caused a part of 
the delay. The suit was for nine days' de- 
tention, at the agreed rate. 

J. C. Dodge, for libellant, cited Davis v. 
Wallace [Case No. 3,657]. 
O. P. Greenough, for respondents. 

LOWELL, District Judge. The case of 
Davis V. Wallace [Case No. 3,657], decided 
by Clifford, J., in the circuit* court for this 
district, in 1S6S, holds that an agreement for 
quick despatch overrides any customaiT 
mode of discharging vessels, by which they 
are to take their turn at the wharf. A sim- 
ilar decision has, since that time, been made 
in the Southern district of New York. Keen 
V. Audenried [Id. 7,639]. The only distinc- 
tion taken at the argument between the for- 
mer case and this is, that the charter party 
in Davis v. Wallace [supra], did not designate 
the wharf for discharging; while here, the 
wharf being named, the usages of its own- 
ers may be presumed to be known, and to 
have been impliedly provided for. This dif- 
ference will not support a distinction in the 
judgment on this point; because a charterer 
has an undoubted right to name any suitable 
and convenient wharf, and, when it is nam- 
ed, the contract stands as if the name had 
been inserted in the charter party. Tapscott 
V. Balfour. L. B. 8 C. P. 46. The learned 
judge in Davis v. Wallace, recognizing this 
right, held that an unincumbered wharf 
ought to be named; but the meaning wa& 
that the naming a wharf was a warranty 
that a berth could be had there. So here, 
the contract amounts to an undertaking that 
the respondents' wharf shall be unobstruct- 
ed. 

This construction is somewhat aided, as 
was argued for the libellant, by the written 
words and their collocation; by which, aft- 
er providing for the schooner taking her turn 
at Pjctou, the expression is immediately va- 
i-ied, and quick despatch is agreed upon for 
Boston. 

The remaining question is, whether the pro- 
viso, that demurrage is to be paid only if 
the detention is "by default" of the respond- 
ents, relieves them from responsibility. 
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This, proviso is usual .in Boston cliarter par- 
ties, and perhaps not in others. It has been 
construed in three cases which have come 
to my notice. In Towle v. Kettell, 5 Oush. 
ISj It was held that a detention at quaran- 
tine, by order of a foreign government, was 
not by default of the charterer. In The 
Mary E. Taber [Case No. 9,200], it was 
proved, that, by the custom of the port of 
discharge, the charterer had a right to or- 
der the deck load to be delivered at one pier, 
and the remainder of the cargo at another; 
and time was lost in taking the vessel to 
the second pier, and the detention was al- 
leged by the master to have been occasioned 
by bad weather. It was held that this delay 
was not by default of the charterer. The 
third case is Davis v. "Wallace, above cited, 
where OlifiEord. J., said that the stipulation 
for quick despatch excluded all delay save 
the time employed in discharging, except 
what was occasioned by natural causes be- 
yond the control of the pai-ty so contracting. 

These three decisions are not inconsistent 
with each other; and they mean that the 
proviso intends to exonerate the charterer 
from delay occasioned by superior force act- 
ing directly upon the discharge of that ear- 
go. and not from the indirect action of such 
force, which by its operation on other vessels 
has caused a crowded state of the docks. 
If the respondents do not furnish the wharf 
room, or any other means and appliances 
which they are to supply, it is not enough 
for them to prove that they have taken rea- 
sonable measures to procure them. In short, 
the default does not mean negligence, but 
a failure of contract on their part, unless it 
Is caused by a direct and immediate vis 
major, or something like it. 

Upon this point, as upon the other, I find 
It impossible to distinguish the case from 
Davis v, Wallace. As the coui-t there said 
that the respondents were bound to choose 
a wharf where the discharge could be at 
once proceeded with; so here I must say 
that these respondents were bound to dis- 
charge the vessel at the other part of their 
wharf, or at some other convenient wharf. 
The question in both cases is one of con- 
venience, and the contract decides that ques- 
tion. I have held in one case, that a master 
who by his bill of lading was consigned to 
one wharf, which happened to be full, could 
not recover demurrage for time lost after 
he had been ofiEered another suitable and 
convenient wharf, a ruling which fits this 
^case exactly to Davis v. Wallace. 

The measure of damages is the difference 
between the time the vessel was detajneil 
and quick despatch. There was very little 
evidence on this point; but what there was 
agrees with the well-known usage, which 
has been so often proved in this court, that 
coal is to be discharged at the rate of one 
hundred tons a day, Sundays excepted. This 
would give the nine days' demurrage asked 
for by the libellant I have doubted wheth- 



er I ought not to throw out one day, ac- 
cording to the same usage. But as that ap- 
plies to all voyages to the port, and the first 
day is given to enable the consignee to find 
a wharf and the master to reach it, I have 
concluded, upon the whole, that this part 
of the usage does not fairly apply to a case 
in which the wharf is reached before the 
notice is given. Decree for the libellant for 
§450 and costs. 
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Case No. 13,851. 

THACHER V. UNITED STATES. 

[15 Blatchf. 15.] i 

Circuit Court, S. D. New York. July 1, 1878.2 

FOKFEITUBE — ^ISTEBNAL ReVEKUE REGULATIONS — 

Spiuits — False Documests. 

1. Distilled spirits, unrectified, were seized as 
forfeited under section 3451 of the Revised 
Statutes, which provides, that every person who 
falsely or fraudulently executes or signs any 
document required by the provisions of the in- 
ternal revenue laws, or by any regulation made 
in pursuance thereof, or who procures the same 
to be falsely or rraudulently executed, or who 
advises, aids in, or connives at such execution 
thereof, shall be imprisoned, &c., and the prop- 
erty to which such false" or fraudulent instru- 
ment relates shall be forfeited. Under sections 
321 and 3249, the commisssioner of internal 
revenue had made a regulation that a rectifier, 
before emptying spirits to be rectified, should 
give a notice, form 122, to the collector, and 
that thereupon a gauger should reguage such 
spirits and make a report, form 59, from which 
the rectifier should make an enti^ir in form 122, 
and the gauger should certify on the latter form 
as to his making the gauge and seeing the pack-* 
ages emptied and the stamps destroyed, and as 
to the correctness of such entry by the rectifier. 
The alleged cause of jjorfeiture was, that the 
owner of the spirits, with the purpose of ob- 
taining stamps for rectified spirits, to be placed 
on other spirits on which the tax had not been 
paid, made false returns as to the first named 
spirits, on form 122, and, by bribing a gauger, 
induced him to make a false certificate on form 
122, and a false return on form 59, so that the 
packages were not emptied, nor the stamps de- 
stroyed, being the packages seized. Held, that 
the regulation was a valid and reasonable one. 

2. It applied to unrectified spirits. 

3. The false documents related to the spirits 
in respect to which the certificate and report 
were made. 

[Error to the district court of the United 
States for the Southern <3istrict of New 
York.] 

Thomas Harland, for plaintiflE in error. 

Stewart L. Woodford, Dist. Atty., for de- 
fendant in error. 

WAITE, Circuit Justice. Section 3451 of 
the Revised Statutes is as follows: "Every 
person who simulates, or falsely or fraudu- 
lently executes or signs, any bond, permit. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit .Tudge, and here reprinted by permission.] 

2 [Affirming Case No. 15,944. Decree of cir- 
cuit court aflirmed by supreme court in 103 U, 
S. G79.] 
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entry or other docuEoent required by the 
provisions of the internal revenue laws, or 
by any regulation made in pursuance there- 
■of, or who procures the same to be falsely 
or fraudulently executed, or who. advises, 
-aids in, or connives at such execution there- 
of, shall be imprisoned for a term not less 
than one year noi* more than five years; and 
the property to which such false or fraudu- 
lent instrument relates shall be forfeited." 
The commissioner of internal revenue is re- 
quired (section 321), under the direction of 
the secretary of the treasui*yj to "prepare 
and distribute all the ipstructions, regula- 
tions, directions, forms, blanks, stamps, and 
other matters pertaining to the assessment 
and collection of internal revenue;" and, by 
section 3240, the commissioner is specially 
authorized to "prescribe rules and 'regula- 
tions to secure a uniform and correct system 
of inspection, weighing, marking and gaug- 
ing of" distilled "spirits." Pursuant to this 
authority, the commissioner, with the ap- 
proval of the secretary, adopted as one of 
the rules and regulations of tlie department, 
that, whenever any rectifier proposed to 
€mpty any spirits for the purpose of rectify- 
ing, &c., he should, in a specific manner and 
in the proper place, enter upon a blank no- 
tice, known as form 122, the number and de- 
scription of the casks or packages he would 
empty, and forward the notice in duplicate 
to the collector of the district. Upon the re- 
ceipt of this notice, the collector was requir- 
ed to deliver it to a ganger, with instructions 
to make an actual regauge of the spirits spec- 
ified therein, and make a report thereof on 
what was known and designated as form 59. 
From a copy of this report to be furnished 
by the ganger, the rectifier was required to 
fill up the column in form 122, headed, "Con- 
tents, as Shown by Ganger," and the ganger 
to certify at the foot of the form, that, on 
the day of , IS—, he made an ac- 
tual gauge of the spirits described in the 
form, that he saw the packages emptied and 
stamps destroyed, and that the column, "Con- 
tents, as Shown by Ganger," was correctly 
filled up. The ganger was also specially re- 
quired to witness the dumping of the entire 
quantity of spirits that the rectifier gave 
notice, in the form 122, he would empty, and 
any neglect in this regard was a breach of 
duty. This was part of the system of "in- 
spection, weighing, marking and gauging," 
adopted for the security of the collection of 
taxes upon distilled spirits, and these cer- 
tificates, returns and notices were essential 
to an issue of stamps for rectified spirits. 

The seizure in this case was for a viola- 
tion of section 3451, and the information 
charges that the spirits seized were, prior to 
their seizure, owned by one Rensberg, who 
was duly authorized to carry on the business 
of a rectifier upon premises in the first in- 
ternal revenue collection district of the state 
of Slissouri, and that, while the foregoing 
regulations wei'e in force, and while his 



ownership of the spirits continued, he, "with 
the purpose and intention of obtaining the 
issue to him of stamps for rectified spirits, 
to be placed upon certain other spirits upon 
which the tax had not been paid, and for the 
purpose of evading said tax, and enabling 
him to dispose of the latter mentioned spirits 
without compliance with any requirement of 
law respecting them, falsely made returns to 
the collector of the collection district afore- 
said, upon form 122 aforesaid, that the spir- 
its first above mentioned were emptied for 
rectification upon his premises aforesaid, and 
the stamps, marks and brands thereupon ef- 
faced and obliterated; and that said Kens- 
berg, then and there, by means of a bribe for 
that pm-pose, paid by said Rensberg to a 
certain United States ganger, who was then 
and there charged with the duty of inspect- 
ing the emptying of packages of spirits for 
rectification upon the premises aforesaid, and 
of making his certificate relating thereto, as 
set forth in form 122 aforesaid, and of mak- 
ing a report relating thereto to said collector, 
upon a form duly, by the commissioner afore- 
said, according to law, for that purpose, pre- 
scribed, and known as form 59, * * * 
induced said gauger to make his certificate 
upon form 122 as aforesaid, and the return 
upon form 59 aforesaid, that the packages 
of spirits first above mentioned were emptied 
upon said premises, and the stamps, marks 
and brands upon them effaced and obliterat- 
ed, while in truth and in fact such returns, 
forms 122 and 59, and said certificate, were 
wholly false, and said packages were not 
emptied, or said stamps, marks or brands 
effaced or obliterated, but, on the contraiy 
thereof, said packages were subsequently 
shipped and delivered to the claimants in 
this action," &c. 

Upon demurrer to this information the dis- 
trict court entered a decree of condemna- 
tion and forfeiture [Case No. 15,944], and it 
is now insisted that this decree is eiToneous, 
because, (1) the regulation requiring the cer- 
tificate and report alleged to have been false- 
ly and fraudulently executed, was not made 
pursuant to law; (2) the regulation, if valid, 
has reference only to the stamping of rectified 
spirits, and does not affect those that are 
unrectified, and upon which the tax on dis- 
tilled spirits has been paid; and (3) the false 
documents complained of did not "relate" to 
the spirits in respect to which the certificate 
and report were made, but only to such as 
should have afiixed to them any stamp ob- 
tained by means of the fraudulent device 
complained of. 

It is certainly true, that the commissioner 
of internal revenue cannot alone, or in con- 
nection with the secretary of the treasury, 
alter or amend the internal revenue law. All 
he can do is to carry into effect that which 
congress has enacted. His regulations in 
aid of the execution of the law must be rea- 
sonable, and made with a view to the due 
assessment and collection of tlie revenue. 
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There can be no doiibt of the reasonable- 
ness of the particular rulek now under con- 
sideration. The very means employed by 
Rensberg to obtain an over-issue of recti- 
fier's stamps, shoAvs their importance. They 
create no new penalties under the law, but 
simply furnish the way of enforcing the old 
ones. While the ultimate object of the regu- 
lations may be, and undoubtedly is, to en- 
sure the proper stamping of all rectified pro- 
ductions, the immediate thing ta be accom- 
plished, as a means to that end, is the cer- 
tainty of accurate returns from the rectifier, 
of the quantity of distilled spirits actually 
used in his business. For this purpose, a 
system of checks and balances has been 
adopted, with a view to the detection of 
fi-aud between the rectifier and the distiller. 
Prudence requires such precautions, and 
honest dealers are not unnecessarily incom- 
moded by them. The punishment is of the 
offence created by the statute. The regula- 
tions provide the means of detecting the of- 
fender. These regulations require certain 
certificates and reports, as the business goes 
on. The law makes it an offence to falsely 
or fraudulently execute, or procure to be 
falsely or fraudulently executed, any such 
certificate or report. The allegation in this 
case is, that such a thing has been done in 
respect to the spirits now in controversy. 
Clearly, the case is brought within the stat- 
ute. 

The offending property is that about which 
the false and fraudulent certificate and re- 
port were made. Neither the certificate nor 
the report "relate" to any other property. 
If the fraud should be successful and an 
over-issue of stamps procured, other prop- 
erty might become liable to forfeiture by 
reason of the subsequent use of such stamps, 
but that would not relieve this from the ef- 
fect of what has already been done. The 
forfeiture follows from the fraudulent act, 
whether successful or not, and the property 
to be forfeited is that in respect to which 
the false and fraudulent certificate has been 
made. 

The decree of the distiict court is affirmed. 

[On error, the above judsment was affirmed 
by the supreme coiu-t. 103 U. S. 679.] 



Case No. 13,852. 

THACKAREY et al. v. The FARMER OF 
SALEM. 

[Gilp. 524.] 1 

District Court, E. D. Pennsylvania. Jan. 23, 
1833. 

ADMiKALTr JuKisDiOTiox— Thb Sea— Torts—Cox 

TRACTS— Locality — Subject Matter 

— Maritime Service. 

1. Waters within the ebb and flow of the tide, 
are to be considered as the sea. 

2. In cases of torts, injuries and offences, lo- 
cality brings them within the admiralty juris- 

1 [Reported by Henry D. Gilpin, Esq.] 



diction"; but in cases of contract, it is also neces- 
sary that the subject matter be of a maritime 
nature. 
[Cited in Cox v. Murray, Case No. 3,304; Lre- 

land v. The Medora, Id, 8,237; U. S. v. 

New Bedford Bridge, Id. 15,867; Waring v. 

Clarke, 5 How. (46 U. S.) 488; Doolittle v. 

Knobeloch, 39 Fed. 41.] 

3. A contract relative to service on board of 
a vessel, and on the sea or waters within the 
ebb and flow of the tide, cannot be enforced in 
the admiralty, unless the service is essentially a 
maritime service. 

[Cited in Boon v. The Hornet, Case No. 1,640; 
The D. C. Salisbury, Id. 3,694; Cope v. 
Vallette Dry-Dock Co., 16 Fed. 925; The 
Alabama, 19 Fed. 545; Fox v. Patton, 22 
Fed. 747.J 

4. Steamboats and lighters engaged in trade 
or commerce on tide water, and the seamen em- 
ployed on board, are within the admiralty juris- 
diction; but not ferry boats or those engaged in 
ordinary trafiie along the shores. 

[Cited in Packard v. The Louisa, Case No. 

10,652; Murray v: The Nimick, 2 Fed. 90; 

Cope V. Vallette Dry-Dock Co., 10 Fed- 145.1 
[Cited in Walters v. The Mollie Dozier, 24 

Iowa 198.] 

5. A contract tor the payment of labour, on 
board of a vessel employed in carrying fuel ta 
the city of Philadelphia, from the opposite shore 
of the Delaware river, cannot be enforced by a 
suit in rem in the admiralty. 

[Cited in Packard v. The Louisa, Case No. 
10,652; The Mary, Id. 9,190; The Canton, 
Id. 2,388; The Pioneer, 21 Fed. 427. Cited 
in brief in The May Queen, Id. 9,360. Dis- 
approved in The General Cass, Id. 5,807; 
The F. & P. M. No. 2, 33 Fed. 512.J 

This was a libel, for wages alleged to be 
due for services performed by the libellants 
[Marmaduke Thackarey and Jacob Crilley], 
as mariners, on the high seas. The libel con- 
cluded with a prayer for process of attach- 
ment. The boat, which was of forfy-two 
tons burthen and upwards, plied between the 
port of Philadelphia, and Cooper's a'eek, a 
small stream which is nearly opposite thereto, 
and enters the Delaware from the Jersey side 
of the river. The vessel was employed in 
bringing wood for fuel, from the creek to the 
city, and in no other service. On application 
to the judge, at his chambers, the process 
prayed for in the libel was refused. 

HOPKINSON, District Judge. The libel in 
this case was presented to me, at my cham- 
bers, on the 16th December last, concluding 
with a prayer for process of attachment 
against the vessel, and that she should be 
condemned and sold, for the payment of the 
wages claimed by the libellants. The libel 
contained the usual allegatibn, supported by 
the affidavit of one of the libellants, "that 
the said boat or vessel is about to proceed to 
sea, before the expiration of ten days next 
after the delivery of her cargo." I dediued 
to order the process asked for, and think it is 
incumbent upon me to give my reasons for so 
doing; and the more so, as the occasion is a 
fit one for an endeavour to bring, within some 
rule or principle, a class of cases, which is 
now growing upon the admiralty jurisdiction 
of this court The libel states that the libel- 
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lant, Marmaduke Thackarey, on the 13th Oc- 
toher, 1834, at the port of Philadelphia, in the 
said district, at the request of Jacob Crawford, 
master of the American boat Farmer of Sa- 
lem, of forty two tons and upwards, shipped 
as a mariner on board the said boat to per- 
form voyages on the high seas, and within 
the jurisdiction of this court, to wit, from the 
said port of Philadelphia, to Cooper's creek, in 
the state of New Jersey, and thus alternately 
between the said port of Philadelphia and 
Cooper's creek, at the following rate of wa- 
ges, to wit, two voyages at two dollars and 
fifty cents each; one voyage at three dollars; 
two voyages at one dollar and fifty cents 
each; and seven trips at two dollars each. 
The claim of the other libellant is set out, 
substantially, in the same manner. 

There is certainly no want of formality in 
this libel, and if we were not permitted to 
look out of it, there would be no want of ju- 
I'isdiction in this court, over the subject mat- 
ter of it. The known truth of the case is 
this. Cooper's creek is a small stream issu- 
ing into the Delaware, from the Jersey side of 
the river, about two miles above the city or 
port of Philadelphia. The boat m question 
was employed in bringing wood for fuel from 
this creek to the city, and in no other service; 
making her voyages, as they are called in the 
libel, at the rate of about two in every week. 
It appears that she performed about twelve of 
these voyages in about six weeks. The libel- 
lants were hired and paid by the trip, by a ver- 
bal agi-eement, in the manner of hiring com- 
mon labourers. Their duty was to take this 
boat to and fro, between the city and the 
creek, and to load and unload the wood 
brought by her to market. The time of the 
passage could seldom exceed an hour, and 
must have been frequently a shorter period. 
Such were the sei-vices and the voyages on 
the high seas, which are made the foundation 
for the jurisdiction of a court of admiralty, 
for the recovery of the wages of the libellants, 
as mariners. 

Applications have so multiplied for ad- 
miralty process, to recover wages for sei*vices 
performed, on board of our river craft, that I 
have found it necessary to make a pause in 
granting it, until I could carefully examine 
the subject, and, if possible, ascertain the lim- 
it to which the jurisdiction of this court may 
rightfully be extended, in such cases. Little 
regard has been had, in these applications, to 
the character of the use or employment of the 
vessel; the manner in which she was navi- 
gated; or the nature of the contract and serv- 
ices to be performed. The common river 
boats, of every size, have become ships or 
vessels, navigating the high seas; their daUy 
trips, from shore to shore of adjoining states, 
are voyages on the high seas; and the load- 
ing and unloading of w^ood and similar arti- 
cles for the market, brought from places with- 
in a few miles of the city, for daily wages, 
are denominated marine services and are 
maritime contracts. No more has been 



thought necessary to be shown, than that the 
thing floated on the water, and that the water 
was within the ebb and flow of the tide. 1 
have, in several of such instances, refused the 
process demanded; but it has become neces- 
sary to do it in a more formal way, and to 
attempt to fix some rule for the government 
of similar cases. I confess that 1 do not ex- 
pect to be able to draw a clear line, which will 
decide the place of every ease that can occur, 
to be within or without the admiralty juris- 
diction; but I hope to fix some principle, as a 
guide for futui-e proceedings in this court, im- 
less they shall be rejected by a higher author- 
ity. 

In pursuing the inquiry, into which I am en- 
tering, I am saved from the immense labour, 
so ably performed by a learned judge in the 
case of De Lovio v. Boit [Case No. 3,776], of 
tracing the history of the jurisdiction of the 
admii-alty, through its struggles with the 
common law coui*ts, and of noticing the faint, 
equivocal, and changing lines, that have been 
drawn, from time to time, between the powers 
of these courts. I shah not find it necessary 
to go beyond the constitution, legislative acts, 
and judicial decisions of our own country. 
These are imperative upon this court, and su- 
persede ev«ry other opinion or authority. 
My examination of this interesting ques- 
tion will, consequently, be brought within, 
comparatively, a narrow space, and may be 
made with reasonable brevity. 

By the constitution, the judicial power of 
the United States, is extended to "all cases of 
admiralty and maritime jurisdiction;" and the 
judicial act, establishing the courts of the 
United States, carrying into effect the juris- 
diction granted by the constitution, has 
awarded to the district court, "cognisance of 
all civil cases of admiralty and maritime ju- 
risdiction." The inquiry then, in every ques- 
tion of the power of the court, arising under 
this branch of its jurisdiction, is whether the 
cause is of admiralty and maritime jurisdic- 
tion. This inquiiy also might lead us over a 
vast space; but, for our present purpose, that 
is, of determining whether the case now be- 
fore the court is one of the description men- 
tioned, it is unnecessary to go much further 
than to a judgment of the supreme court of 
the United States, rendered with great delib- 
eration and care. 

The conti-act I am required to enforce must 
be mai-itime, or I have no right to touch it. 
In order to bring it within this description, 
the libel alleges that it was for the perform- 
ance of sei'vices on certain voyages on the 
high sea. Were the services of the libel- 
lants rendered on the high sea, in the legal 
signification of the terms? In the case of 
The Thomas Jefferson, 10 Wheat [23 U. S.] 
428, this question seems to have been put to 
rest, on principles long and well established. 
The opinion of the court was delivered by 
Judge Story. It was a suit, brought in the 
district court of Kentucky, for subtraction of 
wages. The libel claimed them on a voyage 
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from shipping port in that state, up the river 
Alissouri, and bact again to the port of de- 
parture: and the question was, whether this 
ease was of admiralty and maritime jurisdic- 
tion, or otherwise within the jm-isdiction of 
the district court I will here remarli, this 
was the case of a steamboat, navigated, as 
they usually are, on a river far from the sea; 
"but that neither the distance, nor the manner 
of navigating the boat, was made an objection 
to the jurisdiction. We may add, as a matter 
of notoriety, that she was employed in ti-ans- 
porting passengers and merchandise between 
the places of her departm-e and destination- 
The judge, learned upon all subjects, and pe- 
culiarly so on this, states that, "in respect to 
contracts lor the hire of seamen, the admiral- 
ty never- pretended to claim, nor could it 
rightfully exercise, any jurisdiction, except in 
ciises where the service was substantially per- 
formed upon the sea, or upon waters within 
the ebb and flow of the tide." Thus, as to 
the purposes of jurisdiction, in such a case, 
the court decides, in full conformity with ac- 
knowledged principles of law, that watei-s, 
which are within the ebb and flow of the tide, 
are to be considered as the sea; that a con- 
tract for wages, to be earned on waters so 
situated, is a maritime contract; that the 
service is a maritime service; and that the 
cause arising from it is of admiralty and njari- 
time jurisdiction, as fully as if it related to a 
voyage to Europe. The judge presses the 
principle still further, and says, "there is no 
doubt that the jurisdiction exists, although 
the commencement or termination of the voy- 
age may happen to be at some place beyond 
the reach of the tide." In that ease, the libel 
was dismissed, for want of jurisdiction, be- 
cause "the voyage, not only in its commence- 
ment and termination, but in all its inter- 
mediate progress, was several hundred miles 
above the ebb and flow of the tide." 

If, then, the localitj'- of the service were 
sufficient to give jurisdiction to the admiralty 
over a contract, it is clear that I should sus- 
tain the present claim. The whole service 
was performed on the waters of the Dela- 
ware, within the ebb and flow of the tide. 
In conformity with the docti'ine of the su- 
preme court, I have repeatedly taken cogni- 
sance of claims for wages, earned in vessels 
plying as traders, carrying passengers and 
goods on freight, between this port and pla- 
ces on the river. In the states of Delaware 
nnd New Jersey. In the case of Smith v. 
The Peldn [Case No. 13,090], the question was 
elaborately argued In this court, and decided 
as I have mentioned. But locality is not,- of 
itself, enough to give jurisdiction to the ad- 
miralty in cases of contract We must also 
look to the subject matter of the contract; to 
the nature of the service and employment 
We shall then discover that, in some instances, 
the service may be done strictly and truly on 
the sea, and yet the cause will not be "of 
admiralty and maritime jurisdiction." It is 
true/ that in cases of torts, injuries and of- 
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fences, the jurisdiction is settled by the place 
where they are committed; but not so as to 
contracts. The difficulty we have to strug- 
gle with is, to establish a satisfactory rule or 
line by which the subject matter of the con- 
tract and service may be clearly defined. I 
have acknowledged my inability to give such 
a rule, which wiU be universal in its applica- 
tion. Each ease, as it occurs, must be de- 
cided by its circumstances, under the control 
of some principle as nearly general as can be 
obtained, on a subject so uncertain in its na- 
ture. It will be easier to say that a particu- 
lar service is not marine, than to give a rule 
Avhich will embrace or exclude each that may 
occur. 

By referring again to the case of The Thom- 
as Jefferson, we shall find a principle, which 
will serve us for a general guide to our in- 
quiries. It is stated that, "the material con- 
sideration is, whether the service is essen- 
tially a maritime service." It is true, that 
the question still remains, what is a maritime 
service? In that case, the only test alluded 
to, was the locality of the service, whether 
performed on tide water or not, because. In 
that case, no other question than that of lo- 
cality arose, or was necessary to be exam- 
ined or decided. The libel was dismissed, 
because the service was not done within the 
ebb and flow of the tide, and, therefore, clear- 
ly not maritime, however it might have been 
in other respects. But the court did not say 
or intimate, that every service performed on 
tide water is, therefore and necessarily, a 
maritime service. That it was done on tide 
water is an essential circumstance; but, non 
constat, that other circumstances may not 
also be essential to bring It under the ad- 
miralty jurisdiction. Can we say, did that 
opinion mean to say, that every thing dene 
upon the sea, or upon tide water, is a mai-- 
itime service? I thmk not In the case of 
De Lovio v. Boit, above quoted. Judge Story 
assists us on this point He says, "The true 
Interpretation of the words, things done on 
the sea, in tliis connection, would seem to be 
aU things done touching the sea, that Is, mar- 
itime affairs in general; and this is the ap- 
proved interpretation asserted by the admi- 
i-alty." He afterwards says, the jmisdictlon 
extends to "all cases of maritime service and 
labour." In both instances, he shows that 
something besides locality enters into the ques- 
tion of jurisdiction; that we must attend to 
the nature of the transaction, the kind of 
service or labour, and Inquire whether they 
relate to maritime affairs or not, and not 
merely to the place where they are done. If 
a thing done, or a contract made, in fact up- 
on the land, Is considered to have been done 
on the sea, provided it relates to maritime 
affairs, we but follow out the same reason, 
or turn it back on the subject, in saying, that 
if the conti-act or thing does not relate to 
maritime affairs, if the service or labour are 
not in themselves maritime, they will not be 
taken, on the question of jurisdiction, to haye 
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been done on sea, although, in fact, they were 
so. The circumstance of the place, where 
the thing is done, follows the nature of the 
thing, and, as that is maritime or otherwise, 
the jurisdiction prevails or is denied. In the 
case of The Jerusalem [Case No. 7,294], the 
same judge gave the law as he did in the 
case of The Thomas Jefferson. "The true 
doctrine was always asserted by the learned 
judges of the admiralty, and has been recent- 
ly recognised by Justice BuUer, that the ju- 
risdiction as to contracts, depends not upon 
the locality, but upon the subject matter of 
the contract," And he adds, that the ad- 
miralty has "perfect jurisdiction over all 
maritime contracts." To be a maritime eon- 
tract, as I have before said, it is not enough 
that the subject matter of it, the considera- 
tion, the service, is to be done on the sea, it 
must be in its nature maritime; it must re- 
late to maritime affairs; it must have a con- 
nection with the navigation of the ship, with 
her equipment or presei-vation, or with the 
maintenance and preservation of the crew, 
who are necessary to the navigation and safe- 
ty of the ship. Thus a carpenter, a surgeon, 
a steward, though not strictly mariners or 
seamen, may all sue for their wages in the 
admiralty, because they contiibute, in their 
several ways, to the preservation and support 
of the vessel and ner crew. 

With all this aid, we meet with embar- 
rassing difficulties in every attempt to des- 
ignate a clear line, which will separate, with 
satisfaction and consistency in all its parts, 
cases of contract and service arising on riv- 
ers, into which the tide flows, proper for the 
admiralty jurisdiction, from those which are 
not so. On the sea, extra fauces terrse, the 
difficulty is hardly, at this time, felt, having 
been removed or cut down by judicial deci- 
sions, as in the case of the carpenter, surgeon, 
and others. But we have no such description 
of the vessel or her employment, or the serv- 
ices of those on board of her, navigating our 
rivers, as will at once decide the question of 
Jurisdiction. The circumstances of any given 
case, the kind of vessel, the business she is 
engaged in, the places between which she is 
navigated, may make it apparent that it can- 
not be one for the cognisance of the ad- 
miralty, without furnishing a general rule of 
exclusion. 

Cases will readily occur to the legal mind, 
in which, although the service is performed 
on the sea, or within the ebb and flow of the 
tide, no doubt can be entertained that it is, 
in no sense, a maritime service, and cannot be 
cognisable in the admiralty. Nor does it de- 
pend on the manner, in which the vessel is 
equipped, with or without masts and sails; 
nor upon the power, by which she may be 
propelled, by sails, by oars or by steam. 
Steamboats, engaged in the business of trade 
or commerce, are clearly subject to this juris- 
diction; and a learned judge, in another dis- 
trict, has considered lighters emplo3'ed on tide 
waters, in the carriage of goods to and from 



shipping, to be under this iurisdietion. On 
the other hand, boats having masts and sails 
may, nevertheless, be clearly without it; such 
as ferry-boats used on the tide watei-s ot our 
rivers, and plying from shore to shore, be- 
tween two states. Also numerous boats of 
various sizes, which are employed daily in 
bringing fruit and vegetables to the market. 
I think no one would hesitate to say, that 
such vessels can, with no legal propriety, b& 
said to perform voyages on the high seas; nor 
that the persons employed on board of them, 
hu-ed by the trip or otherwise, are mariners 
engaged in marine services. Indeed they are, 
generally, loaded and unloaded, and navigat- 
ed by men, who come from the fields and 
orchards, which they have cultivated, and 
bring the produce of their labour to market. 
They are farmers and gardeners, either for 
themselves or hired by others, and not sail- 
ors. If we should take the language of the 
supreme court, in the case quoted, in its broad- 
est signification, such boats so employed, and 
those, who navigate them, would be subject to 
the admiralty jurisdiction. The service is 
pei'formed "upon waters within the ebb and 
flow of the tide." But, as I have before said, 
the court had in their view only the case be- 
fore them, which turned entirelj^ on the lo- 
cality of the service, and, as to that, they de- 
cided that the jurisdiction depended on the 
fact whether it was done upon tide water or 
not. We have seen that they thought, as a 
general proposition, that "the material consid- 
eration was, whether the service was essen- 
tially a maritime service;'* and they applied 
the principle only to the case before them, 
deciding that it was not then a mai'itime serv- 
ice, because it was not performed on the sea, 
or on tide waters, but not intimating that 
this circumstance alone would make a service 
maritime. 

The character of the service, whether mar- 
itime or not, will depend, not only upon the 
particular business or employment of the 
individual on board of the vessel, but also 
upon the business or employment of the ves- 
sel. Thus a vessel may be navigated for 
foreign commerce, on the broad ocean, but 
persons may be hired on board of her, for 
services, which could not be called marine, 
and of which the admiralty w^ould take no 
cognisance. On the other hand, the individ- 
ual may be engaged in the actual navigation 
of the vessel, but she may be so employed 
that no sei*vice on board of her can be con- 
sidered to be maritime. In regard to the 
character of the vessel or the business in 
which she is engaged, which is the object 
of our present inquiry, it is not questioned 
that those employed in foreign commerce 
are within the jurisdiction of the admiralty. 
As to those, which are employed on our 
tide waters, in going from place to place, in 
the United States, I hold them also to be 
under the same jurisdiction, provided they 
are occupied in the business of trade and 
commerce, in a libei-al and fair meaning of 
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the terms, in •which I do not include the 
petty traffic of market or ferry boats, nor 
the carriage of fuel to a city, from its neigli- 
hourhood, and other services of the same 
description. I am aware that there is a 
want of precision in this rule, ^nd it is in- 
tended only as a general guide. In every 
particular case, the judge must decide, from 
its circumstances, whether the emiJloyment 
of the vessel is in the business of trade or 
not; for so far I think the rule may be 
relied upon. The uncertainty is as to what 
should be considered to be trade and com- 
merce. This criterion is not without sup- 
port by good authority. Judge Winchester, 
whose learning in the admiralty law is high- 
ly and justly extolled, adverts to it. He 
says, in the ease of Stevens v. The Sand- 
wich [Case No. 13,409], "within the cog- 
nisance of this jurisdiction, are all affairs 
relating to vessels of trade, and the owners 
thereof, as such; and all matters which 
concern owners, proprietors of ships, as 
such;" again "whatever is of a maritime 
nature, either by way of navigation upon 
the seas, or negotiation at or beyond the 
sea, in the way of marine trade or com- 
merce." In conformity with this rational 
and intelligible doctrine, Judge Story, in the 
ease of De Lovio v. Boit [Id. 3,776], says, 
that the words "admiralty" and "maritime 
jurisdiction," include "all transactions and 
proceedings relative to commerce and navi- 
gation, and to damages or injuries upon the 
sea." 

If we turn our attention to the act of con- 
gress [1 Stat. 131] for "the government of 
seamen in the merchant service," under the 
provisions and authority of which this libel 
is filed, and the process of the court de- 
manded, many very direct arguments and 
inferences present themselves, to induce us 
to believe that a case like this never could 
have been in the contemplation of congress, 
in making the regulations, particularly as to 
the hiring of seamen and the recovery of 
their wages, found in that law. But I con- 
tent myself with this general reference to it, 
as a particular analysis would require a 
longer examination and discussion than the 
occasion calls for or would warrant. 

The general result to which my inquiry 
into this subject has brought me is, that as 
to torts, injuries and offences, locality gives 
jurisdiction; but as to contracts, there must 
be something more. It is not cnoiigh that 
the service performed, or to be performed, 
is on the high sea, or on tide water, it must 
in its subject matter be maritime; it must 
have some relation to trade and commerce; 
some connection with a vessel employed In 
trade; with her equipment, her preserva- 
tion, or the preservation of her crew. Thus 
a carpenter, a surgeon, a steward, all eon- 
tribute, in their several ways, to the preser- 
vation of the ship or her crew. But if the 
master should take with him a servant, 
whose sole business should be to shave him 
23FJED.OAS. — 56 
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or comb his hair; or another to amuse him 
with a violin, the service would be perform- 
ed on the high sea, but would it be a mari- 
time contract or service, for which the ship 
could be libelled and attached in the ad- 
miralty; or her owners be personally re- 
sponsible by any process? 

In a late case, in this court. Trainer v. The 
Superior [Id. 14,136], a libel was filed for 
wages earned on board of a boat, employed 
in going from place to place, in bays and 
rivers, on tide water, in Pennsylvania, Dela- 
ware, Maryland, Virginia and North Caro- 
lina, carrying a museum of curiosities, 
which were exhibited, in the boat, at the 
various places at which she stopped. She 
had no other object The libellants were 
employed as musicians for the exhibition, 
but occasionally assisted, at their pleasure, 
in rowing the boat, when the sails could not 
be used. She was a large canal boat. I dis- 
missed the libel, on the ground that the con- 
tract and services of the libellants could in 
no sense be considered maritime, although 
performed on tide water. On the other 
hand, in Wilson v. The Ohio [Id. 17,825], I 
sustained the libel of the crew of the steam- 
boat Ohio, plying between this port and 
Delaware City, in the state of Delaware, for 
she was employed not only in taking pas- 
sengers, but in the transportation of mer- 
chandise between her port of departure and 
places in the Southern and Western states, 
which is strictly a trading service or em- 
ployment I do not mean to say whether a 
boat cai-iying only passengers, would or 
would not be within the same rule. 

I have thus given, not perhaps as concise- 
ly as it might have been done, a view of the 
reasons which determined me to refuse the 
process urayed for by the libellants in this 
ease. If they are not altogether precise and 
satisfactory, it may, be because the subject 
is not susceptible of a rule which will be 
certain and universal in its application, or 
because I have not the ability to define it 
with accuracy and clearness. Having taken 
upon myself to refuse, at my chambers, to 
attach and detain the vessel, I was obliged 
to do so without argument, as that would 
have produced a delay injurious and expen- 
sive to a party whom I thought not ame- 
nable to this court. Occasions may occur 
hereafter when this subject may be more 
fully considered, -and more satisfactorily de- 
cided. 



Case No. 13,853. 

THAlN V. The NORTH AlIERIOA. 

[2 N. Y. Leg. Obs. 67.] 

District Court, S. D. New York. June, 1842. 

Collision— Vessel at Aschor— Lights— Watch. 

The British barque George Canning was lying 
at anclior within 300 yards of the Battery, at 
about 4 o'clock in the morning. The steam- 
boat North America rounded to just below the 
George Canning, in order to come into her berth 



THAIiN (Case No. 13,853) 



[23 Fed. Cas. page 882] 



at the foot of Courtlandt street. The usual 
method was adopted of bringing her to the slip, 
and she followed the accustomed route, slack- 
ening her speed in making way to the landing 
place, in doing which she came in collision with 
the George Canning, thereby doing considerable 
injury to both vessels. It appeared that the 
George Canning had, at the time of the collision, 
no light suspended, and that no watch was on 
board her. In a suit by the owners of the 
George Canning, to recover damages for the in- 
jury sustained, hdd, that the George Canning 
was acting in violation of an express law, in ly- 
ing at anchor without showing a light, and that, 
independent of the state statute, her remaining 
in the darkness of the night without a light, and 
without a watch on deck, amounted to culpable 
negligence, and that therefore the suit was not 
sustainable. 
[Cited in The Indiana, Case No. 7,020; Flynn 

V. The Falcon, Id. 4,619; Jones v. The 

Hanover, Id. 7,466.J 

In admiralty. The British barque George 
Canning -was lying at anchor within 300 
yards of the Battery, the night of the 30th 
of March, 1842. At about 4 o'clock in the 
morning, the steamboat North America, 
coming from Albany, rounded to just below 
the George Canning, in order to come into 
her berth at the foot of Courtlandt street. 
This was the usual method of bringing her 
to the slip, and on this occasion she also fol- 
lowed the accustomed route, going below the 
dock, slackening her speed, and being then 
brought round and worked up to her landing 
place. In making her way up she came ut^ 
on the barque, and both yessels were -con- 
siderably injured by the collision. The 
barque, at the time, had no light suspended, 
and no watch on deck. Much testimony 
was called on both sides to prove the state 
of the atmosphere at the time,— on the part 
of the barque, it being attempted to be prov- 
ed that daylight had appeared, and was suf- 
ficiently advanced to enable p^sons on 
board the North America to see the barque 
a distance off amply sufficient to taie meas- 
ures to avoid her; and on the other side, 
that it was so thick and dark at the time 
that the barque, without the aid of a light 
hung out, could not be seen the length of 
the steamboat from her. 

Charles Edwards, for libellant. 

H. B. Cowles, for claimants. 

The libellant cited the following cases: 5 
O. Rob. Adm. 291; 4 Blaekf. 224; 7 Dana, 
134; Com. Dig. "Burglary"; Dwar. St. p. 
628, c. 12; Abb. Shipp. 206-208; 2 Hagg. 
Adm. 173; 1 Bing. 218. 

The claimants cited 14 Johns. 304; 2 Hall, 
151, 161; 1 Cow. 78; 21 Wend. 188; 19 Wend. 
.399; Abb. Shipp. 354; 5 Car. & P. 375; 3 
Car. & P. 554; 4 Car. & P. 106. 

BETTS, District Judge. I think a decid- 
ed preponderance of proof establishes these 
facts: That the collision was wholly acci- 
dental, free of intentional neglect or fault 
on either side. That the steamboat was 
navigated with reasonable care and precau- 
tion, and was pursuing the usual course of 



her voyage at the time of collision with the 
libellant's vessel. That it was nighttime, 
and thick, dark weather on the water. That 
the vessel of the libellant, at anchor off Cas- 
tle Garden, had no watch on deck at the 
time, and no light exhibited in the rigging, 
and none within view on deck, and she was 
not seen on board the steamboat until the 
boat was too near to avoid collision. That 
if a light had been suspended in the rigging 
of the vessel, she might have been discover- 
ed from the boat in time to avoid her. 

In adopting these conclusions of fact, I do 
not overlook the pointed contradiction of tes- 
timony exhibited against the one side by 
that of the other, nor the collateral evidence 
tending to show that the sky was clear, and 
that the libellant's vessel could be plainly 
discernible at a distance amply sufficient to 
enable the steamboat to go clear of her. The 
greater number of witnesses, and those 
placed in a situation best to judge, prove, in 
my opinion, the facts adopted as the basis 
of this decree. The rules of law applicable 
to such a state of facts are familiar, and 
clearly established upon authority recogniz- 
ed in this country and England. First, ad- 
mitting the George Canning was managed 
with the most prudent precaution, and was 
therefore in no way accessory to the injury 
received, yet, if the steamboat was also 
clear of all fault or neglect, no damages 
would be recoverable. Bach party injured 
would bear his own loss. Abb. Shipp. 354; 
3 Kent, Comm. 251; Story, Bailm. p. 381, §§ 
607, 60S, 611. The proof is satisfactory that 
the steamboat was properly checked in her 
speed in coming round; that an attentive 
watch was kept up on board, two pilots 
were at her wheel, and all hands on deck, 
and that everything was done that is usual 
in bringing such vessels into their berths, 
to avoid coming in contact with other ves- 
sels; and that after the George Canning 
was discovered the headway of the boat was 
stopped, and the machinery worked for a 
backward movement as promptly as the or- 
der could be given and executed. This, 
then, renders the occurrence an accident on 
the part of the boat, if the vessel at anchor 
had, on her side, done all that was prudent 
in her position, to obviate such damages. 
Lack V. Seward, 4 Car. & P. 106; Handay- 
syde V. Wilson, 3 Car. & P. 538. 

This view of the case dispenses with the 
necessity of discussing the question wheth- 
er nighttime, in its general acceptation, is 
to be regarded as continuing till displaced 
by that degree of daylight which gives the 
vision command of surrounding objects; or 
whether it is to be understood as defined in 
the criminal law, when there is not light 
enough began or left, whereby the eounte- 
nancft of a person may be reasonably dis- 
cerned (2 Buss. Crimes, 940); for, whatever 
the hour may have been, or whether the 
master of the George Canning was guilty of 
any omission of duty or proper care in not 
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carrying a light in his rigging, the steam- 
boat is alike exempt from a claim of dam- 
ages, no fault being proved against her, the 
decided weight of evidence being that, -with 
the exercise of every reasonable diligence 
on board, the Canning was not seen in time 
to be avoided. But, the case presenting the 
point directly. I have no hesitation in say- 
ing that not only was the George Canning 
acting, in violation of aa express law in ly- 
ing at her place of anchorage without show- 
ing a light, but that, independent of the 
state statute, it was culpable negligence in 
her to remain in the then darkness of the 
night without both such light and a watch 
on deck. 

Decree dismissing the libel, with costs to 
be taxed- 
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Case No. 13,865. 

The THALBS. 

[3 Ben. 327J i 

District Court, S. D. New York. June, 1869.2 

Mahitime liiEX— Supplies— BosDiKG Vessel — 
Beakrest. 

"Where a libel was filed against a vessel, to re- 
cover for supplies furnished to her, and the vessel, 
having been seized under process issued on tlie 
libel, was on the IQth of July, 1857, discharged 
on a bond given without notice to the libellants, 
the practice of the court at that time not requir- 
ing such notice, and, on the 4th of March, 1858, 
the libellants, on consent of the claimants, dis- 
continued the cause, paying the costs of the ac- 
tion, and, on the same day, filed another libel 
against the vessel for the same cause of action: 
Held, that the vessel was discharged of the lien 
for the supplies by the giving of tiie bond in the 
first suit, and was not liable to the second ac- 
tion. 

, [Cited in Bolten v. The James L. Pendergast, 
30 Fed. 720; Morrison v. District Court of 
United States, 13 Sup. Ct. 253; U. S. v. 
The Haytian Republic, 14 Sup. Ct 994.] 

In admiralty. 

Horace Andrews, for libellant. 
Robert D. Benedict, for claimants. 

BLfATGBarORD, District Judge. This libel 
was filed March 4th, 1858, by the firm of B. 
M. & E. A. Whitlock & Co., against the bark 
Thales, to recover a sum of money, as the 
balance remaining due for certain repairs, 
supplies, and advances claimed to have been 
furnished at Pensacola, Florida, in the fall 
of 1856, by the firm of Keyser, Judah & Co., 
commission merchants there, for the use of 
the bark, and on her credit. When the suit 
was brought, the claim belonged to B. M. & 
B. A. "Whitlock & Co., and it has since been 

">■ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
2 [Afiirmed in Case No. 13,856.] 



assigned to "William H. Judah, who has been 
substituted as libellant. 

One of the defences set up in the answer 
is, that, on the 9th of July, 1857, a libel was 
filed in this court by B. M. & E. A. Whitlock 
& Co., against the same vessel, for the same 
cause of action; that the vessel was arrested 
in that suit, and was duly discharged, on a 
bond being given in due form; and that 
thereby the vessel was discharged from the 
claim, so that this suit cannot be maintained 
against her. It appears, that the libel in the 
former suit was for the same cause of ac- 
tion, and that, on the filing of a claim, and 
of a stipulation for the claimants' costs, to- 
gether with a bond, under the act of con- 
gress, in double the amount claimed, approv- 
ed by the judge of the court, the vessel was 
dischai'ged from custody by the marshal. 
There can be no doubt that the vessel is* not 
liable to arrest in this action for the same 
cause of action for which she was arrested 
in the former action, she having been duly 
discharged on bond in that action. In The 
Union [Case No. 14,346], Mr. Justice Nelson 
says: "The vessel, after being discharged 
from the arrest, upon the giving of the bond 
or stipulation, returns into the hands of her 
owner, subject to all previously existing 
liens or charges, the same as before the 
seizure, except as respects that on account of 
which the seizure was made." If the court 
has no power to order a vessel which has 
been fairly discharged, on a bond or stipula- 
tion, from an arrest, back into the custody of 
the marshal, in the same suit, as was held in 
the case of The Union [supra], and also in the 
case of The White Squall [Case No. 17,570], a 
fortiori, it has no power to order her to be 
arrested a second time, in another suit, for 
the same cause of action. To order her back 
into the custody of the marshal, in the same 
suit, when she has been fairly, and not im- 
providently, or by fraud, or mistake, dischar- 
ged by bonding, is simply to arrest her a sec- 
ond time for the same cause of action, after 
she has been discharged by bonding, from 
the lien or charge in respect of which she 
was arrested. To arrest her, under the same 
circumstances, in a new suit, for the same 
cause of action, is to do nothing more or less. 
In The Kalamazoo, 9 Bng. Law & Eq. 557, 
560, Dr. liushington says: "It Is perfectly 
competent to take bail to the full value; but 
the effect of taking bail is to release the ship 
in that action altogether. It would be per- 
fectly absurd to contend that you could ar- 
rest a ship, take bail to any amount, and 
afterwards arrest her again for the same 
cause of action. The bail represents the 
ship, and, when a ship is once released upon 
bail, she is altogether released from that ac- 
tion." 

The libellant urges, that the fact that the 
former suit was discontinued, and that the 
costs therein were paid, before the present 
suit 'was brought, remits the libellant to all 
the rights which he had at the time he insti- 
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tilted the former suit, and that such discon- 
tinuance oijerates to make the arrest of the 
vessel, in the present suit, an original arrest, 
and not a second arrest. This view overlooks 
the fact that the vessel was discharged on 
bond, on the 10th of July, 1S57, and that the 
former suit was not discontinued until the 
4th of March, 185S. The rights of the par- 
ties interested in the yessel were fixed by 
the bonding and discharge, and she then re- 
turned into their hands freed from the lien 
or cliarge for which she had been arrested, 
and from liability to be again arrested there- 
for. See Coote, Adm. Prac. p. 23. Such lia- 
bility could not be renewed or recreated, 
against their consent, by the action of the 
libellants in discontinuing the suit. The fact 
that the suit was discontinued with the con- 
sent of the claimants therein, and that they 
received and accepted the costs of the suit, 
indicates no intention, actual or in law, to 
thereby subject the vessel to a second arrest, 
or to waive the rights in that respect which 
then belonged to them. 

The fact that the vessel was bonded and 
discharged in the former suit without notice 
to the libellants makes no difference. It was 
not irregular, according to the established 
practice of the court at that time, to dis- 
ehai'ge the vessel on bond, without such no- 
tice being given. Besides, relief In that re- 
spect cannot be given in a collateral action. 
Any irregularity, if it existed, should have 
been corrected Dy a direct application to the 
court, in the former suit 

The libel must be dismissed, with costs. 

[On appeal to the circuit court, the above de- 
cree was affirmed. Case No. 13,856.] 



Case ISTo. 13,856. 

The THALES. 

[10 Blatchf. 203.] i 

Circuit Court, S. D. New York. Oct. 2, 1872.2 

Practice ix ATHiinxurY — Discharge on Stipu- 
lation — Rearrest. 

A vessel, which has once been arrested, in the 
admiralty, and discharged on stipulation for her 
value, cannot be arrested again, in the admi- 
ralty, for the same cause of action. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

Dennis lIcMahon, for libellant. 
Robert D. Benedict, for claimant. 

^YOODRUFF, Circuit Judge. Upon the 
proofs, I am of opinion that the advances 
made in this case, for reimbursement where- 
of this cause is promoted, were made upon 
the credit of the owners, on their request, 
and were not made upon the credit of the 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict .Judge, and here reprinted by permission.] 
'■i [Affirming Case No. 13,855.] 



vessel. If so, then no lien upon the vessel 
ever existed. 

But, the authorities, cited to the effect that 
the vessel, having once been arrested and 
discharged upon stipulation for her value, 
cannot be proceeded against a second time 
and arrested again fol" the same cause of ac- 
tion, seem to me to settle the question, at 
least in this court The Union [Case No. 
14,340]; The Kalamazoo, 15 Jur, 885, and ?> 
Eng. Law & Eq. 557, 560; Williams & B. 
Adm. Prac. 211, and cases cited. I must, 
therefore, direct a dismissal of the libel, in 
affirmance of the decree below. [Case No. 
13,855.] 



THALES, The (SEAVER v.). See Case No. 
12,594. 

THALES, The (WHITLOCK v.). See Case 
No. 17,37t>. 



Case K"o. 13,857. 

The THALIA. 

[Cited in Bowers v. The European, 44 Fed. 
491. Xowlitre reported; opinion not now ac- 
cessible.] 
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The THAMES. 

[3 Ben. 279.] i 

District Court, S. D. New York. June, 1809.2^ 

Bill of Lading — Delivery op Cargo to Wrong 
Person — Parties — Cashier. 

1. Where a shipper of cotton in Savannah, on 
a vessel bound to New York, received for it a 
bill of lading, specifying that it was to be de- 
livered to order, and drew a draft on B., V. P. 
& Co., a firm in New York, which he sold to a 
bank in Savannah, on the faith of the bill of lad- 
ing as security for its payment, and endorsed tlie 
bill of lading to S., the cashier of a bank in New 
York, to which the draft was sent for collec- 
tion, and the agent of the vessel in Savannah 
made a memorandum on the ship's copy of the 
bill of lading, that the cotton was to be deliver- 
ed to B., V. P. & Co., and. on the arrival of the 
ship in New York, the bill for the freight on the 
cotton was sent to B., V. P. & Co., and the 
cotton was delivered to them on their request 
and on their endorsement of the ship's copy of 
the bill of lading, without any inquiry after the 
other copies of it, and no notice was ever given 
to S. of the readiness of the ship to deliver the 
cotton, and, the draft not being paid, he libelled 
her upon the bill of lading: Held, that the agents 
of the ship in Savannah were guilty of negli- 
gence in putting such a memorandum on the bill 
of lading, and the agents in New York were neg- 
ligent in -delivering the cotton without the pro- 
duction of the other copies of the bill of lading. 

2. The libel was properly filed in the name 
of S. 

[Cited in Robinson v. Memphis & C. R. Co., 9 
B^ed. 141.] 

3. As the value of the cotton was more than 
the draft, the libellant was entitled to a decree 

1 [Reported by Robert D. Benedict, Esq.. aniT 
here reprinted by permission.] 

- [Affirmed in Case No, 13,859. Decree of 
circuit court affirmed bj' supreme court in 14 
Wall. (81 U. S.) 98.J 
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against the ship for the amount of the draft and 
interest from its maturity. 

This was a lihel, filed by B. Seaman against 
the steamship Thames, to recover damages 
for the nondelivery of one hundred and eleven 
bales of cotton. The libel alleged that the 
cotton was shipped on board the Thames, at 
Savannah, by one Gilbert S. Van Pelt, to be 
<iarried to New York; that three bills of 
lading were signed, two of which were deliv- 
■ered to Van Pelt, and were afterwards assign- 
ed by him to the libellaut; and that the ship 
had failed to perform them, and had refused 
to deliver the cotton to the libellant. A copy 
of the biU of lading was attached, which ac- 
knowledged the receipt of the cotton from 
Van Pelt, and agreed to deliver it "unto or- 
der, or to his or their assigns." The bill of 
lading was endorsed: "Deliver B. Seaman, 
cashier, or order. G. S. Van Pelt." The an- 
swer alleged, that Van Pelt was a member 
of the firm of Bennett, Van Pelt & Co., of 
New York; that he had made frequent ship- 
ments of cotton to that firm, by the line of 
steamei-s of which the Thames was one; that 
this cotton was shipped for that firm, and 
was agi'eed to be delivered to them, and was 
so delivered without notice of any other 
<;laim; and that the libellant only held the 
bill of lading under some arrangement for 
advances made on the obligation of the firm, 
which became insolvent after the cotton had 
been delivered to them, and before any de- 
mand for it had been made on the ship by 
the libellant. It appeared, that the libellant 
was cashier of the Fourth National Bank of 
Kew York, to which a draft of G. S. Van Pelt 
on Bennett, Van Pelt & Co., for $S,300, had 
been sent by the Atlanta National Bank, 
with this bill of lading as security. The cir- 
cumstances of the transfer of the bill of lad- 
ing by Van Pelt were in dispute on the evi- 
<lence. 

John E. Parsons, for libellant. 
William Allen Butler, for claimants. 

BI/ATOHFORD, District Judge. In this 
case, 1 think that the plaintifE became the 
bona fide holder, in trust for the Atlanta 
National Bank, for a valuable consideration, 
without notice, of the bill of lading of the 
cotton, and that he held it as collateral se- 
curity for the payment of the draft on Ben- 
nett, Van Pelt & Co., and not as collateral 
securitj' merely for the acceptance of that 
draft. The two bills of lading delivered to 
Gilbert S. Van Pelt, the shipper of the cot- 
ton, engaged to deliver the cotton to "or- 
<ler," and were duly endorsed by him, as the 
shipper therein named, to the libellant. The 
■draft drawn by Gilbert S. Van Pelt on Ben- 
nett, Van Pelt & Co., was made payable to 
the order of the libellant, at the request of 
the agents in Savannah of the Atlanta Bank, 
who purchased it for that bank with the 
money of that bank, on the faith of the bill 
of lading as security for its payment. The 



agents of the vessel in Savannah were guilty, 
of great negligence in putting upon the copy 
of the bill of lading which they retained and 
furnished to the purser of the ship, words to 
the effect that the cotton was to be delivered 
to Bennett, Van Pelt & Co. On the strength 
of this the purser made out the bill for the 
freight to that firm, and sent notice of the 
arrival of the cotton to that firm, and caused 
the vessel to wrongfully deliver the cotton 
to that firm. And the agents of the ship in 
New York were guilty of even grosser negli- 
gence in delivering the cotton to Bennett, 
Van Pelt & Go. on their request, and on their 
endorsement. of the ship's copy of the bill of 
lading, without inquiring after, or demand- 
ing the production of, the other two copies 
of the bill. The whole transaction appears, 
on the evidence, to have been a well con- 
trived and successful scheme of fraud on the 
part of the two Van Pelts, one in Savannah 
and the ether in New York, to obtain posses- 
sion of the cotton without paying anything 
for it, and they were aided in this by a neg- 
ligence on the part of the agents of the ship 
in both places, for which the ship is respon- 
sible, and without which the fraud could 
not have been consummated. The title to the 
cotton passed to the libellant by the endorse- 
ment to him of the bill of lading, to an 
amount, as between him and the vessel, suf- 
ficient to pay the draft, and a delivery of 
such cotton to any other person than the 
libellant was a wrongful delivery, and makes 
the vessel liable therefor to the libellant. 
The ship ought to have stored the cotton, at 
the risk of the libellant, until the bills of 
lading held by him were produced. 

The- testimony of Gilbert S. Van Pelt as to 
the transferring of the bill of lading merely 
as security for the acceptance of the draft, 
and that of James C. Van Pelt as to what 
transpired between him and the libellant in 
regard to the cotton, are entirely unworthy 
of credit, and I reject wholly the testimony 
of both of them. They are manifestly swear- 
ing to carry through the fraud they devised. 

There was no laches on the part of the 
libellant. The ship arrived on Sunday, and, 
on the next day, the agents of the ship gave 
to Bennett, Van Pelt & Co. an order to re- 
ceive the cotton from the ship, and on the 
latter day and the day following they re- 
ceived it. The ship never gave any notice 
to the libellant to receive the cotton, or that 
it was ready for deliveiy. This was a de- 
livery to the wrong party, w'ithout affording 
to the proper party any opportunity to take 
his property. 

Although the cestui que trust is the Atlan- 
ta National Bank, the suit is properly 
brought in the name of the libellant, who 
holds the legal title, as trustee, to the cotton 
and the draft The fact that the draft and 
the endorsement of the bill of lading run to 
him by the name of "B. Seaman, cashier," 
do not make it necessary that, because he 
is, in fact, the cashier of the Fourth Nation- 
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al Bauk of New York, the suit should he 
broujrbt in the name of that bank. 

As the value of the cotton, less the freight 
on it, is admitted to have been more than the 
amount of the draft, there must be a decree 
for the libellant for the amount of the draft, 
$8,300, with interest from its maturity, Feb- 
ruary 19th, 1868, with costs. 

This decision was affirmed by the circuit court, 
on appeal. [Case No. 13,859. On appeal to the 
supreme court, the decree of the circuit court 
was affirmed. 14 Wall. (81 U- S.) 98.1 



Case No. 13,859. 

The THAMES. 

[7 Blatchf. 226.] i 

Circuit Court, S. D. New York. April 23, 1870.2 

Bill of Ladixg— Delivehy to "Wkoxg Person — 
Parties. 

1. A vessel gave bills of lading for cotton in 
Savannah, making it deliverable to order in New 
York. G., the shipper of the cotton, drew his 
draft at Savannah, on P., in New York, to the 
order of B„ "Cashier," and endorsed the bills 
of lading to B., "Cashier." The draft was dis- 
counted for U. by M., with moneys of A., and 
the proceeds were applied by G. to pay for the 
cotton, on its purchase from. M. The draft and 
the bills of lading, so endorsed, were delivered 
by G. to M. They were sent by M. to B., 
"Cashier," to collect the draft, for the credit of 
the account of A. with the bank of which B. was 
easliier. The bills of lading were intended as a 
transfer of the cotton to B., as security for the 
payment of the draft. On the bill of lading re- 
tained by the vessel was a memorandum that 
the cotton was for P. The vessel, on the next 
day after her arrival at New York, delivered the 
cotton to P., without the presentation of any of 
the outstanding bills of lading. The draft not 
being paid, B. brought this suit, in admiralty, 
against the vessel, in his own name, for the 
value of the cotton. Held, that the vessel was 
liable therefor to B., in this suit. 

2. If the vessel might have been justified in 
leaving the cotton on the wharf, under certain 
special provisions in the bill of lading, actual 
delivery to persons having no authority to receive 
it was not justified by delay in the presentation 
of the bill of lading by the holder thereof. 

3. Although the draft was made payable to B., 
"(Dashier," in order that he might receive pay- 
ment thereof and pay over the proceeds, he could 
proceed in admiralty against the vessel in his 
own name. 

. [Cited in Robinson v. Memphis & C. B. Co., 9 
Fed. 141.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

Benjamin F. Lee, Jr., for libellant. 
William Allen Butler, for claimants. 

WOODRUFF, Circuit Judge. This case 
has been ably and ingeniously argued on 
the appeal, but a careful examination of the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

■- [Affirming Case No. 13,858. Decree of cir- 
cuit court affirmed by supreme court in 14 Wall. 
(81 U. S.) 98.] 



proofs leaves no doubt upon my mind, in 
respect to the material facts. Gilbert S. 
Van Pelt purchased, on the 28th of Januarj', 
1868, in Savannah, (3eorgia, one hundred and 
eleven bales of cotton, from the firm of 
Brady & Moses, for the firm of Bennett, 
Van Pelt & Co., of New York, (in which 
firm Gilbert S. Van Pelt was a partner,} and, 
on the same day, shipped the cotton to Ne-v\ 
York, by the steamship Thames, receiving 
bills of lading therefor, in which the cotton 
was expressly made deliverable to order. 
On the same day, in order to procure money 
wherewith to pay for the cotton, and in 
compliance with the terms and conditions of 
the purchase, he drew his draft on his firm 
in New York, for eight thousand three hun- 
dred dollars, payable fifteen days after sight, 
to the order of "Billop Seaman, Cashier," 
and also endorsed upon the bills of lading of 
the cotton, an order, directing the deliveiT 
of the cotton to Billop Seaman, Cashier, and 
delivered the draft, and the bills of lading, 
to the said Brady & MoSes, who held moneys 
of the Atlanta National Bank, of Atlanti, 
Georgia, for the purpose of investment in 
bills drawn on New York, and the draft was 
discounted for the account of that bank, and 
the proceeds were applied toward the pay- 
ment for the cotton. The evidence estab- 
lishes, that the bills of lading were deliv- 
ered, and were intended, as a titinsfer of 
the cotton to the libellant, Billop Seaman, as 
security for the payment of the draft, at 
its maturity. The draft and the bills of 
lading were forwarded to the libellant, ti- 
hold and collect, for the credit of the account 
of the said Atlanta National Bank with the 
Fourth National Bank of the City of New 
York, of which last-named bank the said 
Seaman was the cashier. The Thames ar- 
rived, with the cotton on board, at the port 
of New York, on Sunday, the 2d day of 
February, and, on the next aay, the cotton 
was delivered to Bennett, Van Pelt & Co., 
by whom it was removed and sold the same 
day. On the ship's bill of lading appears a 
memorandum, which does not appear at all 
on the other bills of lading, indicating that 
the cotton was "for Bennett, Van Pelt & 
Co.," although the body of that bill declared, 
as did the other bills, that the steamship un- 
dertook the carriage, and to deliver in New 
York, to order. By whomsoever that mem- 
orandum was made, it was not by Bi-ady & 
Moses, or with their knowledge. The draft 
became due on the 19th of February, and 
was not paid. The libellant then sought the 
cotton, and learned that it had been deliv- 
ered to Bennett, Van Pelt & Co. on the morn- 
ing after its arrival. 

These facts are, I think, established by a 
dear preponderance of evidence, and, upon 
them, the liability of the ship for the cot- 
ton Is quite clear. The delay of the libellant 
in presenting the bills of lading to the ship, 
or its owners, (whatever else, in respect to 
the care, keeping, or custody of the cot- 
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ton, certain special conditions annexed to 
the usual terms of the bill of lading -would 
have permitted,) did not justify a delivery 
of the cotton to Bennett, Van Pelt & Co., 
who had, in fact, no bill of lading, nor any 
authority to receive the cotton. Nor was 
such delivery caused or promoted, in any 
degree, by such delay, for it was made the 
next morning after the ship's arrival. If, 
by the special terms of the bill of lading, the 
ship would have been justified in storing 
the cotton, or even in placing it upon the 
wharf, at the risk of the consignee, when 
no person appeared to claim it having the 
order of the shipper, even then there was 
no justification for a wrong delivery, to one 
who held no bill of lading. By issuing bills 
of lading for the cotton, as deliverable to 
order, the ship became bound not to deliver 
Lt without the production of such order; 
and laches of the holder, in not presenting 
the order, however it might warrant the 
ship in divesting itself of the special risks 
assumed as carrier, formed no wai*rant for 
a delivery of the cotton to a person who had 
no authority to receive it. Nor did the mem- 
orandum on the ship's bill of lading, "for 
Bennett, Van Pelt & Co.," constitute ^ny 
warrant for such delivery. The ship's bill 
of lading is not the operative instniment be- 
tween the ship and the consignee. The bills 
of lading signed and delivered as the un- 
dertaking of the ship, on which parties deal- 
ing therewith had a right to rely, contained 
no such words. Besides, the words them- 
selves are not inconsistent with the actual 
undertaking embodied in the instrument, 
namely, to deliver to order, and they did not 
at all justify a delivery without order, while 
the order was outstanding in favor of an- 
otlier. For whosesoever ultimate benefit the 
shipment was made, the ship had agreed to 
deliver to order, and this agreement was 
broken instantly on amval, Avithout enquiry, 
and in such wise that it woula have required 
extraordinary diligence, on the part of the 
libellant, to intercept it. 

The objection that the libel was improp- 
erly filed in the name of Billop Seaman must, 
also, be overruled. The draft was made pay-. 
able to him. and the bills of lading were 
endorsed to him. Notwithstanding the word 
"Cashier" was annexed to his name, he 
could, even at law, I think, have sued upon 
and collected the draft, unless something 
more appeared than that the moneys were 
to be paid over to the Fourth National Bank 
to the credit of the Atlanta National Bank. 
There is, no doubt, some confusion, in the 
cases at law, upon the question whether the 
Fourth National Bank could have maintain- 
ed an action at law upon the draft. But 
here it is plain, that the libellant, described 
as cashier, was selected by the parties, and 
was clothed by Gilbert S. Van Pelt with the 
legal title to both the bill and the cotton. 
Be this as it may, the case of Houseman v. 
The North Carolina, 15 Pet. L^O U. S,] 40, 49, 
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and McKinlay v. jMorrish, 21 How. [G2 IT, S.] 
343, 355, leave no doubt that. In admiralty, 
Seaman can sustain the suit in his own 
name. 
The decree must be affirmed, with costs, 

[Affirmed in 14 Wall. (81 IT. S.) 98.] 



Case No. 13,860. 

THAMES V. MILLER. 

[2 Woods, 564.] i ■ 

Circuit Court, M. D. Alabama. Jan., 1873. 

Bakkruptcy— Sale by Sheriff after Adjudica- 
tion — Effect of Ad3Udication — Set- 
TiKG Sheriff's Sale Aside. 

1. Where a judgment was a lien on the real 
estate of the judgment debtor, and an execu- 
tion had been levied thereon, and the property 
advertised for sale, but before sale the judg- 
ment debtor was adjudicated a bankrupt, the 
sheriff, unless restrained by the bankrupt court, 
might well proceed to sell, and his sale would be 
valid. 

2. The naked fact, that the judgment debtor 
had been adjudicated a bankrupt before the sale, 
did not of itself operate as an injunction to re- 
strain the sale. ' 

3. When, however, real estate was first seized 
in execution by the sheriff, long after the bank- 
ruptcy, and sold for little more than one-tentlj 
its value, the sale was set aside, and the prop- 
erty turned over to the assignee. 

. 4. When several execution creditors, for the 
purpose of preventing a sacrifice of the property 
of their debtor, enter into oA agreement to bid 
off the property, and under this agreement it is 
bid off for its full value, the sale will not be set 
aside on account of such agreement. 

[5. Cited in Re Beck, 31 Fed. 555, to the point 
that application for review must be made with- 
in a reasonable time.] 

[In review of the action of the district 
court of the United States for the Middle 
district of Alabama,] 

In bankruptcy. 

E, W. Pettus, for petitioners. 
John T. Morgan and W. L. Bragg, for de- 
fendants. 

WOODS, Circuit Judge. This is a peti- 
tion filed under the second section of the 
bankrupt act, seeking a review and reversal 
of an order of the district court for the Mid- 
dle district of Alabama, sitting in bankrupt- 
cy. From the pleadings and evidence I find 
the following facts: On the 12th of No- 
vember, 1866, one Samuel McKirral recov- 
ered a judgment against Edward A. Blunt, 
in Periy county circuit court, for $2,227 and 
costs. On the same day, in the same court, 
M, Morgan & Sons recovered a judgment 
against the same Edward A. Blunt for $3,- 
201.23 and costs. Soon after the rendition 
of these judgments, executions were issued 
upon them, and thereafter, from time to 
time, executions were issued on the judg- 
ments according to law, so as to preserve 



1 [Reported by Hon. William B, Woods, Cir- 
cuit Judge, and here reprinted by permission.] - 
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their lien on the property of the defendant 
in execution within the county of Periy. 
On the I'Sth of Xovember, ISGS, pluries exe- 
cutions were issued on these judgments, and 
on that day placed in the hands of the sher- 
iff of Perry county, who, on the same day, 
levied the same upon ceilain real estate, the 
property of the judgment debtor, situate in 
and near the town of JIarion, in the county 
of Periy. On the 8th of November, 186T, 
C. E. Thames & Co., who are among the 
petitioners in this case, also recovered a 
judgment in Perry circuit court against 
Blunt for .?7,G51.GG, on Avhich judgment an 
execution Avas issued on the 16th day of De- 
cember, ISGT, and levied on certain real es- 
tate of the defendant in execution, situate 
in Periy county, and returned by the sherifE 
without further proceedings; and afterwards 
other executions were, from time to time, 
issued and returned by the sheriff, so that 
at the time of the sale, hereinafter men- 
tioned, the said execution was a lien on said 
real estate. On the 7th and 8th of No- 
vember, 1807, other parties, some of whom 
are petitioners in this case, and others de- 
fendants, also recovered judgments in the 
same court against Blunt, on which execu- 
tions were, from time to time, so issued and 
returned, that at and before the date of 
sale, hereafter mentioned, the judgments 
were a lien upon the lands and personal 
property of Blunt within the county of Per- 
ry. Immediately after the 28th of Novem- 
bei*, 18G8, the date when the sheriff of Periy 
county levied the executions of JIcKirral 
and Morgan & Sons, and before the 9th 
day of December, 1868, the sheriff adver- 
tised for sale the property so levied on to 
satisfy said executions, the sale to talce place 
on the 4th of January, 1869, Before the day 
of sale, to wit, on the 2d of Januars', 1869, 
certain judgment creditors of Blunt, to wit, 
Francis A. Bates, who. had become the as- 
signee and owner of tlie judgments of Mc- 
Klrral and Morgan & Sons, C. E. Thames 
& Co., Mary J. Williams, Jlartha Benson, 
Duryee & Jaquess, John Barron, Cyrus 
Billingsly, Thomas S. AVallace and Oscar 
Cheeseman, all of whose judgments were 
claimed to be liens on the real estate of 
Blunt, in Perry county, entered into a con- 
tract in writing, which recited that the real 
estate of Blunt had been levied on to satisfy 
sundiy executions in favor of said creditors, 
and that without concert of action the prop- 
erty might be sacrificed, and the creditors 
realize but little on their debts. In order, 
therefore, to prevent a sacrifice, and to col- 
lect as much as possible on their debts, they 
mutually agreed to buy the real estate so 
levied on, on the 4th of January, 1869, and 
to hold the same until such time as they, or 
a majority of them, might think best to sell 
the same, and cany the proceeds into the cir- 
cuit court of the county of Periy, there to be 
distributed under the order and direction of 
the court, according to the respective priori- 
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ties of the parties, and without prejudice to 
the rights of any one. On the 4th of Jan- 
uaiy, 1SG9, the sheriff struck off the real 
estate advertised to be sold under the exe- 
cutions of McKirral and Morgan & Sons, in 
parcels, to several of the paities who signed 
this agreement, and among the purchasers 
were the petitioners in this proceeding. The 
aggregate amount for which the several 
parcels were sold was $19,685 in cash, which 
sum was paid by the purchasers to the 
sheriff, who, after deducting the costs, ap- 
plied the net proceeds of the sale to the 
judgment liens in the order of their priority, 
crediting the same upon the executions, 
whereby the money so paid, less the costs, 
immediately found its way back to the 
hands of the parties from whom it had been 
received. The sum for which the property 
sold was, according to the weight of the 
testimony, as much as it would at that time 
reasonably bring in cash, and more than it 
would sell for now. The judgments to 
which the proceeds were applied were, Avith 
the exception of a mortgage lien, the firet 
and best liens upon the property sold, and 
it was sold subject to the mortgage. The 
lienfe upon the property far exceeded what 
the property was Avorth. In the meantime, 
after the levy by the sheriff and his adA-er- 
tisement of sale, and before the sale, to Avit, 
on the 9th of December, ISGS, Blunt, the 
defendant in execution, filed his petition in 
the district court for the Middle district of 
Alabama, to be adjudged a bankrupt. He 
was adjudicated a bankrupt on the 14th of 
December, 1868, and on March 27, 1869, Wil- 
liam Miller was appointed his assignee in 
bankruptcy, and the 16th of March, 1871, 
said Bailey was appointed associate assignee 
of said Miller. On the 18th of March, 1871, 
the assignees filed their petition in the bank- 
rupt court, praying that said sheriffs sale 
be set aside; that the purchasers be required 
to account for the rents of the property; 
and for an order of the banknipt court au- 
thorizing them to sell the property free of 
incumbrance. A full answer to this petition 
was filed by the defendants on May 23, 
1871, and the bankrupt court referred the 
case to the register in bankiniptcy, to take 
testimony and report his opinion upon the 
facts. Upon the coming in of the register's 
report, the court made an order in conform- 
ity with the prayer of the petition. To re- 
A-iew and reverse this order is the object of 
this petition of revicAV. 

In passing upon the case, I shall only no- 
tice two of the questions presented, namely: 
1. Had the sheriff of Perry county a right, 
under the facts as above detailed, to sell 
the propertj- in question, and Avould his sale 
and deed, in the absence of fraud, make a 
good title? And, 2. Was the arrangement 
betAveeu the creditoi-s to buy at the sheriff's 
sale a fraudulent one? Other questions have 
been argued by counsel, but they have been 
so often passed upon by the court, as stated 
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during the argument, that I sliall not con- 
:sume time by noticing them further. 

The first question to he passed upon must, 
in my opinion, be answered in the affirma- 
tive. The judgments upon which the prop- 
-erty was sold had for years been liens upon 
the property, the sheriff had levied his exe- 
cutions upon it, and had advertised it for 
sale before the filing of the petition in bank- 
ruptcy. Now, unless the naked fact of the 
filing of the petition bj'- Blunt, to be adjudi- 
cated a bankrupt, operates as an injunction 
on the sheriff, restraining him from further 
proceedings under the execution, and ren- 
dering such proceedings void, then the sale 
by the sheriff is a good one. I do not think 
such is the effect of the filing of the bank- 
rupt's petition. Goddard v. Weaver [Case 
No. 5,495]. 

It has been held that the bankrupt court 
has the right by injunction to restrain a 
sale by a sheriff or other officer of the law, 
-of propei*ty surrendered by the bankrupt. 
Irving V. Hughes [Case No. 7,076]; Jones 
Y. Leach [Id. 7,475]; Pennington v. Sale [Id. 
10,039]; Pennington v. Lowenstein [Id. 10,- 
93S]; In re Bowie [Id. 1,728]; In re Schnepf 
tid. 12,471]. But it by no means follows from 
this proposition that if the bankrupt coui-t 
does not intervene, and the sheriff proceeds 
without the interference of that court, his 
"proceedings are void, and the purchaser takes 
no title. The contrary has been expressly held. 
Thus, in Re Fuller [Id. 5,148], the court says: 
"The judgment against the bankrupt having 
by lapse of time become valid, so far as the 
bankrupt act [of 1807 (14 Stat 517)] is con- 
cerned. Smith has acquired a lien thereby 
~ upon the real estate in question. Upon the 
■application of parties interested, this court 
has jurisdiction to ascertain and liquidate 
this lien (Bank Act, § 1), and while doing so, 
to enjoin Smith from enforcing the same by 
execution out of the state court. But after 
the process of the state court has been exe- 
cuted and the property sold thereon, it is too 
late for this court to interfere. The pur- 
-chaser at such sale acquires a good title; 
4ind this is so even if the judgment was 
fraudulent, provided the purchaser was an 
innocent one. For this reason, as well as 
upon general principles, this court could not 
set aside the sale upon the process of the 
-state court, and order the property resold, 
however apparent it may be that it was sold 
-much below its real value." 

So in Re Bernstein [Case No. 1,350], which 
in its facts very much resembled the case on 
trial, it was held, that where the property 
•of the bankrupt has been sold by the sheriff 
under an execution issued on a valid judg- 
ment in a state court, an injunction will not 
be granted. The court says: "In this case 
the property has been sold, and the proceeds 
of it are in the hands of the sheriff. No ad- 
vantage can result from requiring the mon- 
key to be paid into this court with a view to 
Jts application by this court in satisfaction 



of the lien on the property. An order will 
be entered allowing the sheriff to apply the 
proceeds of the sale of the property towards 
the discharge of the amount which he is re- 
quired by the execution to make, including 
his charges and fees therein, and directing 
him to pay the overplus, if any, to the as- 
signee, if there be one; and if there be 
none, then to the clerk of this court." 

In this case I decide this, that where an 
execution is issued on a valid judgment of a 
state court, and levied hj the sheriff upon 
the property of the judgment debtor, who, 
intermediate the levy and sale, is adjudged 
a bankrupt, and the sheriff proceeds to sell 
the property without restraint from the 
bankrupt court, and the sale is made for a 
fair price without fraud, and the proceeds 
applied to the payment of liens thereon, in 
the order of their priority, the sale is not 
void, but valid, and the bankrupt court 
ought not to set aside the sale and direct 
the propertj' to be re-sold. In my opinion, 
therefore, the sale made by the sheriff of 
Perry county, on the 4th of January, 1869, 
ought to stand, unless the agreement be- 
tween themselves, under which the pur- 
chasers bought, was fraudulent. 

The purpose expressed in this agreement 
was a proper one, namely, to prevent a sac- 
rifice of the property, and to make it pay as 
much as possible on the liens. Its object 
and effect were not to suppress bidding; 
but, on the contrary, by the union of the 
means of several persons, bidding was pro- 
moted. There was nothing illegal in this ar- 
rangement. Phippen v. Stickney, 3 Mete. 
[Mass.] 387, 388; Kearney v. Taylor, 15 
How. [56 TJ. S.] 494; Smull v. Jones, 1 Watts 
& S, 128; 1 Sugd. Vend, 17, and notes; Chit- 
ty, Cont, 407, note m. I have been unable to 
find anything in the said agreement of the 
purchasers, or in their conduct in reference 
to the sale, that is fraudulent. The sale 
appears to have been fairly conducted and 
the property to have brought all that it was 
reasonably worth. 

It seems, from an amendment to the peti- 
tion of the assignees in the bankrupt court, 
that after the sale made by the sheriff, on 
the 4th of January, 1S69, to wit: on the 1st 
day of August, 1870, two parcels of land, 
containing together twenty-five acres, were 
sold by the sheriff in Perry county, on an 
execution on a judgment of IMary Jane 
Williams against Blunt, issued and levied 
upon the 17th day of June, 1870, As this 
property was seized in execution long after 
the bankruptcy, and appears to have been 
sold for little more than one-tenth of its 
value, I think the sale should be set aside. 

A period of six months elapsed between 
the rendition of the decree in the bankrupt 
court and the filing of the petition in this 
court to reverse the same. This delay, un- 
less accounted for, I should consider unrea- 
sonable, and should have dismissed the peti- 
tion as coming too late, had there not been 
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peculiar circumstances in the ease, as stated 
by counsel, which satisfactorily account for 
the delay. In the meantime, however, the 
assignees, proceeding to carry out the de- 
cree of the bankrupt court, have incurred 
costs in advertising the sale ordered by 
that decree. As these costs are the result 
of the delay of the petitioners, I think the 
petitioners should pay them, and not the 
assignees. 

A decree will be entered reversing so 
much of the decree made by the district 
court sitting in bankruptcy on June 14, 
1872, as sets aside the sale made by the 
sherife of Perry county on the 4th day of 
.January, 1869, and as directs the said as- 
signees in bankruptcy to resell said real 
estate, and as directs the defendants in the 
petition in the bankrupt court to pay to the 
said assignees the rents since JanuaiT 4, 
1869, for the real estate purchased by them 
on that day, and as directs the delivery up 
of possession to said assignees of the real 
estate so sold on January 4, 1869, and di- 
recting all tenants in possession thereof to 
attorn to said assignees, and as decrees the 
costs made in said proceedings against the 
defendants. 

The decree will also be against the said 
assignees for the costs of this case in the 
district court and in this court, but the peti- 
tioners in review will be required to pay 
the costs incurred by said assignees in ad- 
vertising the sale of said property, to take 
place on January 4, 1869. 

So much of the decree of the district court 
as sets aside the sheriff's sale of the prop- 
erty, made on August 1, 1870, and directs 
said assignees to resell the same, is affirmed. 

The injunction heretofore allowed, re- 
straining said assignees from making sale 
of said real estate sold by the said sheriff 
on January 4, 1869, and August 1, 1870, or 
from making any report of sale, or in any 
manner executing said decree rendered on 
June 14, 1872, will be continued and made 
perpetual, except so far as the same relates 
to and embraces the property sold by said 
sheriff on August 1, 1870, and, as to that, 
said injunction is dissolved. 
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THAMES LOAN & TRUST GO. v. JULIAN 
et ux. 

[7 Biss. 446; i 4 Cent. Law J. 534.] 

Circuit Court, D. Indiana. May, 1877. 

Hl'sbaxd and Wife — Coxtixgext Right of 
DowEK— MoKTGAKE— Sale under Foreclosure. 

1. In Indiana a wife who has mortgaged her 
individual interest in her husband's lands to se- 
cure his individual debt, has an equitable right 
to require that her interest shall not be sold, if 
her husband's interest will sell for enough to 
satisfy the debt. 



1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted by permission.] 



2', The wife's inchoate right in her husband's 
lands, contingent upon his death, or the ex- 
tinguishment of his title by judicial sale, will be 
properly guarded by the courts. 

3. Indiana act of March 11, 1875 (1 Davis' St. 
1875, 554), construed. 

In equity. The Thames Loan and Trust 
Company filed its bill against Jacob B. .Jul- 
ian and Martha, his wife, and Arthur L. 
"Wright, assignee of said Jacob B. Julian, to> 
foreclose a mortgage given by the Julians 
on certain real estate to secure a loan of 
$10,000. Mai-tha Julian filed her cro^-bill 
against the plaintiff and her co-defendants, 
averring that the debt secured by the said 
mortgage was not hers, but her said hus- 
band's; that she signed said mortgage sim- 
ply for his accommodation; and thac, a& 
between herself and him or his assigns, her 
part of the mortgaged premises ought ta 
be last sold, or not sold at all, unless nec- 
essary to make the full amount of plain- 
tiff's debt; that said mortgaged property 
was worth less than twenty thousand dol- 
lars, and her interest therein was one-fourth 
as fee simple, which she had a right to 
have set off to her under the statutes of 
this state, on the sale of her husband's part,, 
under such decree as may be rendered to 
pay said mortgage, provided it should sell 
for enough to pay the same, and prayed that 
in the final decree the court direct that the 
mortgaged premises be first offered for sale 
subject to her inchoate right of inheritance, 
and if at such sale enough be bid for said 
property subject to her inchoate title to sat- 
isfy the decree, then her title and interest to 
remain to her unaffected by such decree and 
sale, and for all other equitable relief. To 
this cross-bill the assignee demurred. 

Baker, Hord & Hendricks, for cross-com- 
plainants. 

Claypool, Newcomb & Ketcham, for as- 
signee. 

GRESHAM, District Judge. The only con- 
troversy is between Mrs. Julian, and th$ as- 
signee of her husband's estate, who seeks to- 
make the mortgaged premises available for 
the general creditors. Under the stiitutes of 
this state Mrs. Julian has an inchoate right 
of inheritance to one-fourth of the incum- 
bered premises. May v. Fletcher, 40 Ind. 
576; Brannon v. May, 42 Ind. 93. This in- 
terest she pledged for her husband's debt, 
and in doing so established between him and 
herself the relation of principal and surety. 
As between herself and her husband she has 
certain equitable rights. Having mortgaged 
her individual interest in her husband's 
lands for his individual debt, she has a right 
to say that her interest shall not be offered 
if her husband's interest will sell for enough 
t& satisfy the debt. If her husband were 
dead, and his estate in administration, Mrs. 
Julian would have a right as against her 
husband's creditors to have the entire mort- 
gage paid out of the personal assets. Perry 
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V. Borton, 25 Ind. 274. Her inchoate right 
to one-foTirth of the mortgaged premises is 
absolute against everybody but the holder 
of the mortgage. She might redeem from 
the mortgage, and be subrogated to all the 
rights of the mortgagees and their foreclo- 
sure, and sell her husband's title, leaving 
her own unextinguished. If she should 
now exercise this right of redemption and 
subrogation, the assignee might sell, subject 
to both the mortgage debt and, her marital 
rights, or he might pay the mortgage debt 
and sell subject to her marital interest only. 
The wife's inchoate right in her husband's 
lands, contingent upon his death, or the ex- 
tinguishment of his "title by judicial sale, 
will be guarded and protected by the courts 
in. a proper case. The case of McCormielx 
V. Hunter, 50 Ind. 186, which was cited by 
coimsel for the assignee as authority against 
the right asserted by Mrs. Julian, merely 
holds that "during coverture the wife has 
no interest in the husband's real estate 
which, while his interest remains in the 
same, can be separately conveyed." 

Thus far I have considered the marital 
rights of Mrs. Julian without reference to 
the -act approved March 11, 1875 (1 Davis' 
St. 554). The act declares that in all cases 
of judicial sales of real property in which 
any married woman has an inchoate interest 
by virtue of her marriage, and such inchoate 
interest is not directed by the judgment to 
be sold or barred by virtue of such sale, such 
Interest shall become vested in .the wife to 
the same extent and as absolutely as the in- 
choate interest of a married woman now be- 
comes vested upon the- death of her hus- 
band. Before the passage of this act the 
wife's inchoate right ripened into a perfect 
title on the death of her husband. Now her 
title is perfect upon the death of her hus- 
band or the extinguishment of his title by 
judicial sale. It is clear that the title of Ja- 
cob B. Julian to the real estate described m 
the mortgage is now in his assignee, \v right. 
If this case proceeds to a decree of foreclo- 
sure and sale, the purchaser will acquire the 
title of the assignee. Jacob B. Julian has 
no title to sell. It is only when the hus- 
band's title is extinguished hy "juaicial 
sale," that the wife's inchoate title becomes 
perfect under the act of 3875. 

Whether an adjudication of bankruptcy on 
a voluntary petition is a judicial sale with- 
in the meaning of that act, is not a question 
necessarily involved in this case. Mrs. Jul- 
ian joined in the mortgage, and thereby as 
between herself and the mortgagee bound 
her interest in the premises for the debt. 

If the land is first offered for sale subject 
to her marital rights (as I thinls: it should be, 
for she cei'tainly has some interest in ig, 
the act of 1875 has no bearing upon the case 
otherwise than as 'affording additional evi- 
dence of the settled purpose of the legisla- 
ture of this state to secure to married wo- 
men an interest in all the real estate owned 



(Case No. 13,862) THATCHER 

by their husbands at the time of their mar- 
riage, or that may be acquired during cov- 
erture. Demurrer overruled. 

See Pawtucket Institution for Savings v. 
Bowen [Case No. 10,852]. 



THARP (TILLEY v.). See Case No. 14,047. 

THARP (UNITED STATES v.). See Case 
No. 16,458. 

THATCHER (EVERETT v.). See Case No. 
4,578. 
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THATCHER v. MeOULLOH. 

[01c. 365-] 1 

District Court, S. D. New York. June, 1846. 

AFFREIGnTMEST — ACTION — UEVIATIOS — USAGE — 

Damages as Set-Off. 

1. An action for the recovery of freight lies 
in admiralty in favor of the master of a ship 
against the consignee of cargo, equally in per- 
sonam and iu rem. 

2. An intention of the master of a ship to de- 
part from her direct voyage and stop at an in- 
termediate port for the purpose of taking in 
additional cargo, if assented to or made known 
to a shipper whqn bills of lading are executed 
to him, is not a deviation which annuls the con- 
tract of affreightment on his part. 

3. If it might amount to a violation of the 
contract per se, the acceptance of the cargo by 
the shipper, with knowledge of the fact of de- 
viation, restores to the ship-owner his right to 
freight. 

4. The known usage of trade and navigation 
from New Orleans to Northern ports, in the sum- 
mer season, to touch at Havana for further 
cargo, prevents such act being a deviation, al- 
though the freighter had no notice of the inten- 
tion of the master to make that port on the par- 
ticular voyage. 

[Cited in Hostetter v. Gray, 11 Fed. 181; 
Hostetter t. Parks, 137 U. S- 40, 11 Sup. CL 
4.] 

5. Although the further stopping at Key West 
on the voyage, without the assent or knowledge 
of the freighter, is an unwarranted deviation 
which may avoid the contract of affreightment 
at the option of the freiglitor, his acceptance of 
the cargo, with full knowledge of the deviation, 
reinstates in the master the right to recover the 
freight; but receiving the cargo in that manner 
does not deprive the consignee of a right of ac- 
tion for any special damages he may have sus- 
tained because of the deviation. 

6. The court is not under the necessity of 
driving the consignee to a cross-action in such 
ease, nor for recovery of other damages or 
claims arising out of the contract, but may ad- 
just and recompense his damages by way of re- 
coupment in the action prosecuted for freight. 

[Cited in Kennedy v. Dodge. Case No. 7,701; 

Holyoke v. Depew, Id. 6,652; Ebert v. The 

Reuben Doud, 3 Fed. 522.] 
[See Bearse v. Ropes, Case No. 1,192.] 

7. Those damages may embrace whatever 
could be demanded by a cross-action for the non- 
fulfilment of the contract of affreightment, in- 
cluding extra premiums of insurance paid be- 
cause of the deviations on the voyage. 

This was an action by [Chai'les Thatcher] 
the master of the ship Gelia against [James 

1 [Reported by Edward R. Olcott, Esq.] 
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McCulIoli] tlie consignee of part of lier cargo 
to recover freight on a sliipment of lead from 
New Orleans to New York. The bills of lad- 
ing were dated at New Orleans the 27th and 
:29th of August, ISM. The ship sailed about 
the time of their date, partly laden, and ran 
to Havana, to take in the complement of her 
cargo. She arrived there the 1st of October, 
just previous to a hurricane, which set in at 
that period in that latitude. The Celia was 
a general ship; her main loading -was cotton; 
tlie lead on board composed her ballast. Not 
succeeding in filling up her cargo readily at 
Havana, she went over to Key West, and took 
in her lading of cotton from a French vessel, 
wrecked in that vicinity. Key West lies 60 
to 70 miles north of Havana, and 30 to 40 off 
the usual track or route of vessels from Ha- 
vana to New York. The ship was detained 
about two days at Key West, in taking in her 
cargo. She arrived in New York in Novem- 
ber. The consignee was advised, before the 
arrival of the ship, of the deviation to Havana 
and to Key West, and effected extra insuran- 
ces for those runs on account of the deviations. 
It is the notori6us usage at New Orleans for 
general ships bound to Northern ports in the 
summei" season, because of the difficulty of 
obtaining full cai-goes at that period in New 
Orleans, to touch at Havana on their home 
voyage to make up their lading. There was 
evidence, also, in the case, that it was under- 
stood between the agent of the consignee and 
the agent of the ship when the affreightment 
of the lead was made, that the ship would 
probably follow that custom; and that in 
case she touched at Havana, the extra insur- 
ance therefor was to be at the charge of the 
ship. The shipment of lead was accepted by 
the consignee at New York, less fifty pigs 
short of tlie amount stated in the bills of lad- 
ing. Testimony was tali en on the trial, to a 
great extent, in relation to the state of the lead 
market in this port when the ship would be 
properly due here, according to usual voyages 
at that season direct from Havana, and at the 
time of her actual arrival. The main Dearing 
of it showed a declining market, as is xisxiat 
through the fall months and December; but 
tlie rate of depreciation appeared very unset- 
tled, and no precise certainty of the value of 
lead at the two points indicated was estab- 
lished, and the evidence failed to show there 
was any appreciable change of prices for ten 
or twenty days directly preceding the aiTival 
of the ship here. Demurrage was claimed for 
the delay of the voyage by taking the circui- 
tous route and stopping at Havana and Key 
West. But the evidence did not go beyond 
loose conjectures and estimates as to the loss 
of time, and was not in harmony as to any 
loss at aU having been so occasioned. Ob- 
jections were taken to the competency of a 
court of admiralty to entertain an action by 
the master of the ship against the consignee 
in pei"sonam for freight; and the defence fur- 
ther insisted that the deviations on the voy- 
iige annulled the contract of affreightment in 



favor of the ship, and that no action was 
maintainable thereon by master or owner. 

A. W. Bradford, for libellant. 
Jesse C. Smith, for respondent 

BBTTS, District Judge, A leading point 
made by the respondents is, that the court 
cannot take jurisdiction of an action in per- 
sonam, for freight brought by a master of a 
vessel against a consignee of her cargo. It 
is not controverted that the vessel is bound 
to the shipper for the delivery of the cargo, 
nor but that the cargo is bound in rem for 
the payment of freiglit; but it is urged up- 
on the notion of the English common-law 
courts, that the action against the consignee 
upon the implied contract to pay freight, 
must be sued in a court of law in the name 
of the ship-owner. No additional light can 
be thrown upon the question of the jurisdic- 
tion over the subject in this court by restat- 
ing the decisions already before the public, 
or the principles upon which they rest. I 
consider the rightful jurisdiction of the ad- 
miralty in such cases fully sustained b3' the 
authority of the eminent jm-ists who have 
discussed and sanctioned it. The Volunteer 
[Case No. 16,9yi] ; Certain Logs of Mahogany 
[Id. 2,5o9]; Dnnkwater v. The Spartan [Id. 
4,0So]; 3 Kent, Comm. (3d Ed.) 218, 223; Clei- 
rac, 722; Boul.-P. Dr. Cora. 297. I hold, in con- 
currence with the doctrines of those author- 
ities, that this court has jurisdiction over the 
subject matter. The method of exercising 
the jurisdiction is merely matter of practice; 
and the remedy is no more restricted in prin- 
ciple to actions in rem than in personam. 
i Indeed, in the original constitution of the 
; court, suits in their personal form we]'o those 
I in wliich the jurisdiction was most distinctly 
; exorcised (2 Browne, Civ. & Adm. Prae. 432; 
j Clarke, Praxis Adm. tit. 1, Jlarr. Form. 30); 
and there is no principle involved in the 
functions of the court which imparts to it 
cognizance in rem over a broader field of 
eases than falls within its powere in aeticns 
in personam. [Astor v. Wells] 4 Wheat. [17 
U. S.] 479. Its special and vital properties 
are the brevity, simplicity and celerity of its 
proceedings, adapting it to the emergencies 
of commerce and navigation. 1 Kent, Comm, 
380. If the respondent intended to set up 
the alleged deviation of the ship on her voy- 
age as a rescission of his liability for freight, 
he should have refused to receive the cargo. 
By accepting that, he waived the right to 
annul the whole contract, and must rely upon 
his right to indemnification under it because 
of its imperfect fulfilment- Abb. Shipp. 192; 
3 Kent, Comm. 221. 

Although the evidence falls short of prov- 
ing a direct consent on the part of the re- 
spondent to the libellant, in respect to this 
particular shipment, that the voyage might 
be made by way of Havana, yet the assent 
of his agent to the agent of the ship in regard 
to other shipments on board her at the same 
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time, of like goods, to the same destination, 
that the circuitous route might he run, af- 
fords a reasonable implication that the ar- 
rangement -with all the freighters was sub- 
stantially of a common import, and with the 
understanding that the ship was to touch at 
Havana for the purpose of making up a full 
cargo. I think, independently of any bind- 
ing assent to the circuitous voyage, that the 
evidence establishes sufficiently the usage of 
the trade in respect to voyages from New 
Orleans to New York in general ships, at that 
season when freights are short, to have been 
to touch at Havana to complete their cargoes. 
The evidence satisfactorily shows that the en- 
tire voyage in that way is usually essentially 
expedited. The shipper must be supposed 
cognizant of this course of trade, and to have 
had it in view when the contract was entered 
into, and cannot, therefore, take exception to 
it because the deviation may afCect his insur- 
ance. Abb. Shipp. 192; 1 Phil. Ins. 182-184; 
1 Coud. Marsh, c. G, § 2, pp. 185, 186. Nor 
probably would such departure from a direct 
voyage be a deviation which would afiEect 
the policy. 2 Phil. Ins. e. 12, § 1, In a case 
before Lord Eldon, on a vessel bound from 
Newfoundland to Portugal, where the vessel 
' A^'ent to Sidney, in Nova Scotia, for a cargo 
of coals, he rules that such subordinate voy- 
age, being in conformity to usage, was not 
a deviation. Ougier v. Jennings, 1 Camp. 
505, note; Loekett v. aierchants' Ins. Co., 10 
Rob. (La.) 339. By a bill of lading, express- 
ing that goods are to be carried from one 
port to another, a direct voyage is prima 
facie intended; but this presumption may be 
controlled by a usage to stop at intermediate 
ports, or by personal knowledge on the part 
of the shipper that such a course is to be 
piu-sued. Lowry v. Eussell, 8 Pick. 300. A 
ship, under these circumstances, would ordi- 
narily be detained at New Orleans a period 
greatly longer to fill up her freight than is 
required to run the additional distance by 
way of Havana. 

Under the proofs, the voyage in question, 
by way of Havana, did not amount to a de- 
viation which affected the rights of the ship- 
owner, as against the shippers, [Oliver v. 
Maryland Jns. Co.] 7 Cranch, [11 U. S.] 487, 
—and but from her afterwards putting into 
Key West, without necessity, there would be 
nothing in this branch of the case demanding 
special consideration. Aftei' stopping at Ha- 
vana and finding her cargo could at once be 
made up at Key West, she run over and 
filled up at that port. There is no evidence 
that it was a customary course for vessels 
from New Orleans, or even from Havana, 
to touch at Key West, 1 Phil. Ins. 154. This 
was accordingly a deviation which impaired 
the policies of the respondent, though it 
might conduce to expedite the voyage. 13 
Mass. 68; Hoc. Ins. note, 52; 3 Johns. Cas, 
10; 2 Johns. 138; CoUings v. Hope [Case No. 
3,003]; [Slason v. The Blaireau] 2 Cranch, 
[0 U. S.] 257, note. 
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In a special action for the loss sustained 
because of the circuits' and delay of the voy- 
age, the freighter might undoubtedly recover 
damages commensurate to any injury he 
could prove accrued from that cause; such 
cross-action might probably be sustained bj' 
the merchant, notwithstanding his accept- 
ance of the cargo. Bornmann v. Tooke, 1 
Camp. 377. I perceive no objection to aa- 
justing the equitable rights of the parties,, 
without double action, by allowing, by way 
of recoupment of freight, the amount of dam- 
ages sustained by the respondent by means 
of the breach of contract of affreightment in 
the deviation to Key West. No specific ob- 
jection has been raised by the libeUant to 
that course, and It may avoid a cross-action, 
with accumulated expenses. I think it is- 
clear the libeilant is entitled to his full 
freight according to the bills of lading. On 
the other hand, he should be charged with 
the iavoice value of forty pigs of lead lost 
on the voyage, with ten per cent, added 
thereto, and he should also repay the extra 
insurance because of the circuitous voyage, 
with interest thereon from the time of its 
payment to the arrival of the vessel at this 
port. The consent to vary the route was 
upon condition that her owner should pay 
the extra premiums of insurance disbursed 
by the consignees, to whom the assent was- 
giveu. The testimony is not very explicit 
as to the time of such payments, nor indeed 
to the amount; and the subject must go be- 
fore a commissioner for adjustment, unless 
the parties, by stipulation, settle the facts 
between themselves. 

There is no reliable evidence how much, if 
any, the voyage was prolonged by the ship's 
touching at Key West. It is reasonably to 
be inferred that she was delayed , all the 
time of her detention at that port. Still that 
fact would not afford a satisfactory measure 
of the time she should have arrived in this 
port, so as to afford a basis for allowing a 
quasi demurrage for such period. There is 
testimony tending to show that entering that 
port withdrew her from the range of hurri- 
canes prevailing at that season in that re- 
gion, which might have occasioned a much 
more serious delay. These contingencies of 
navigation are not of that definiteness to af- 
ford a guide for the computation of deten- 
tions and damages therefor. The court can- 
not speculate upon that point now. The 
proper time for the respondent to have avail- 
ed himself of the deviation, it being known 
to him, was on the arrival of the vessel; and 
on the circumstances of this case, he should 
be deemed, by accepting the cargo without, 
objection then, to have waived alike all 
damages for delays and deviations on the 
V03'^age. These particulars will, therefore, 
be disallowed in the present ease, although 
under a different state of facts they might 
properly go before a commissioner for in- 
vestigation and allowance, with other claims 
for losses or prejudices sustained by the 
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freiglitei- ou the voyage. Xor is the proof 
on his part satisfactory to show any deterio- 
ration in tlie price of lead -within ten or fif- 
teen days antecedent to the arriyal of the 
Celia, The evidence to that point was ex- 
ceedingly indefinite and discordant, and, I 
think, in its general result, conduces to es- 
tablish the contrary. 

I accordingly decree for freight according 
to the terms of the bills of lading, deducting 
from it the forty pigs of lead not delivered, 
and allowing the respondent the value of that 
lead at New Orleans, with ten per cent, add- 
ed thereto, and also allowing the respondent 
extra premiums of insurance actually paid 
by him on account of the change of route, 
and interest on such extra insm-ance from the 
time of payment to the time of the arrival 
of the ship in this port. If the parties do 
not, bj' mutual arrangement, fix the time of 
the arrival of the Celia in this port, and the 
time and amount of extra insurance, and the 
value of the forty pigs of lead in New Or- 
leans, let the case be referred to a commis- 
sioner to ascertain and report those particu- 
lars. The question of costs will be reserved 
until it is ascertained whether a balance be 
due the libellants. 



Case ITo. 13,863. 

THATCHER v. WINSLOW. 
t5 Mason, 58.] i 

Circuit Court, D. Rhode Island. June Term, 

1828. 

Paiities— Negotiable Paper — Agent. 

1. An agent, to whom a negotiable note has 
been indorsed by his principal for the benefit of 
the latter, and who has no interest in the note, 
cannot sue as indorsee upon the note. 

[Cited in Welles v. Newberry, Case No. 17,- 
378; Bank of Newbury v. Baldwin, Id. 892.] 

[Disapproved in Colburn v. Phillips, 79 Mass. 
(13 Gray) 68. Cited in French v. Price, 2-i 
Picli. 24.] 

2. No person can sue as indorsee, unless he be 
the owner of the note or has some legal or equi- 
table interest therein. 

[Cited in Mattocks v. Baker, 2 Fed. 459.] 

Assumpsit on certain notes made by Lewis 
Rousmaniere, payable to the defendant [An- 
drew Winslow], or his order, at the Mer- 
chants Bank in Newport. The declaration 
contained various counts against the defend- 
ant, as indorsee, in favour of the plaintiff 
[David Thatcher] as indorser. Plea, the gen- 
ei*al issue. 

At the trial, the defence turned principally 
upon the point of forgery of the defendant's 
name, as indorser, by Rousmaniere. Another 
point was made, viz. that the plaintiflE was not 
the owner of the notes in question, but that 
they belonged to the Merchants Bank at New- 
port, by which bank they were originally dis- 
counted; and that the notes, since the death 
of Rousmaniere (who committed suicide), had 

1 [Reported by William P. Mason, Esq.] 



been delivered to the plaintiff by the Mer- 
chants Bank for the purpose of suing the 
same in his own name in the circuit court; 
and that plaintifiE had no interest whatsoever 
therein. A witness, called for the plaintifGi, 
upon his cross examination, fully established 
the latter point. 

STORY, Circuit Justice. If the facts stated 
by the witness on this last point are not de- 
nied, I think the cause is at an end. Unless 
the plaintiff is a real holder of the note, and 
has some interest in it, he cannot maintain an 
action as indorsee against the defendant. 
Here the proof is, that the Merchants Bank 
is the real holder, and the plaintiff is merely 
an agent for the bank. I take it not to be 
competent for a mere agent to maintain an 
action on a negotiable note in his hands, al- 
though it be with the consent of his princi- 
pal. He must be the owner of the note, or 
have some substantial interest therein. Pri- 
ma facie indeed the possession of such a note 
is evidence of the party's being a holder for a 
valuable consideration, and unless the note 
has been previously stolen, or received by him 
under suspicious circumstances, he is not 
bound to prove by other evidence, that he is 
such a bona fide holder. But if it is admitted 
or proved aliunde, that he is but a mere agent, 
and holds the note as such, he is not compe- 
tent to recover a judgment upon it in his own 
name. See Gtmn v. Cantine, 10 Johns. 387; 
Gilmore v. Pope, 5 Mass. 491. 

The plaintiff discontinued his suit. 



Case No. 13,864. 

THATCHER HEATING 00. v. CARBON 
STOVE CO. 

[4 Ban. & A. 68; 15 O. G. 1,051; 2 N. J. Law 

J- 25; 7 Reporter, 199; Merw. Pat. 

Inv. 201.] 1 

Circuit Court, U. New Jersey. Dec. 7, 1878. 

PaTESTS — PLEADIXG — iNFniSGEMENT — Allt HEAT- 
ING FORNACE. 

1. It is not necessary to state, in a bill of com- 
plaint for the infringement of a patent, the par- 
ticular claims infringed by the defendant. 

2. A statement of the complainant's patent, 
and a general allegation that the defendant has 
infringed, is sufficient to put the defendant upon 
his answer, and at the final hearing the com- 
plainant may specify the claims of the patent, 
on which he will ask for a decree. 

3. The second and third claims of letters pat- 
ent No. 71,244, granted to John M. Thatcher, 
November 19th, 1867, for an "Air-Heating Fur- 
nace," namely: "(2) The clinker-cleaning pas- 
sage from and through the furnace front to and 
into the fire-pot, enclosed by the plate connected 
with the fire-pot, furnace front, and ash-pit, so 
as to prevent communication with the hot air 
chamber surrounding the fire-pot, substantially 
as described," and "(3) in combination with the 
clinker-cleaning passage, the downward pas- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 7 Reporter, 199, and Merw. Pat. Inv. 
201, contain only a partial report.] 
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sage leading therefrom to the ash-pit, substan- 
tially as described": Held, valid. 

In equity. ' 

B. F. Lee and F. G. Bo-wman, for com- 
plainant 

Charles B. Collier and F. Kingman, for de- 
fendant. 

NIXON, District Judge. This is a suit in 
equity, brought by the complainant against 
the defendant, for the infringement of let- 
ters patent No. 71,244, dated November 19, 
1867, for improvement in air-heating furnaces, 
ixnd assigned to the complainant corporation. 
The complainant's patentcontains nine claims, 
and it was conceded by counsel at the open- 
ing of his case that the only subjects of 
conti'oversy were the infringement of the sec- 
ond and third claims. 

The counsel for the defendant called the at- 
tention of the court to the fact, (1) that the 
only allegation of the bill of complaint was 
that the defendant company, having full 
knowledge of the premises, and in violation 
of the exclusive right and privilege of the 
complainant, had, since the assignment of the 
said letters patent, and without its license, 
"erected, used and sold, and still continued to 
erect, use and sell ipany air-heating appara- 
tus embracing the invention described ui said 
letters patent, and so secured" to the com- 
plainant corporation; and (2), that the de- 
fendant, in the answer, prayed the same ben- 
efit of the facts and things thereinbefore 
set forth, as if, for the reason thereof, the 
said bill had been aemurred to, and submit- 
ted, as a matter of equity pi-actice, that a 
suit could not be maintained when' the bill 
alleged a violation of the invention generally, 
and the proofs were that only two claims 
thereof had been infringed. 

It was insisted that, unless the whole in- 
vention, as claimed, had been infringed, it 
was necessary for the complainant to specify 
in the bill the particular claims, of the viola- 
tion of which he complained. 

Perhaps that would have been the correct 
practice to have been established in suits for 
the infringement of patent rights hi analogy 
of what is required in courts of equity in ac- 
' tions for relief against fraud. In such cases 
it is not permitted to allege fraud generally. 
The party alleging it must state the facts 
whicli constitute the fraud. Small v. Boudi- 
not, 9 N. J. Eq. 391; Rorback v. Dorsheimer, 
25 N. J. Bq. 516. But such is not the rec- 
ognized practice in patent cases. A state- 
ment of the complainant's patent, and a gen- 
eral allegation that the defendant has in- 
fringed, is deemed sufficient to put the de- 
fendant upon his answer. Turrell v. Cam- 
merrer [Case No. 14,266]. 
■ The question there arose upon a demurrer 
to a bill of complaint drawn substantially like 
the bill in the present case. In concluding his 
opinion overruling the cemurrer, the learned 
judge says: "I am clearly of opinion that the 
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genei-al charge of infringement is all that is 
necessary to require the defendant to answer 
the bill, and that particulars of infrhigement 
need not be specified.-' 

When the proofs are closed, and at the final 
hearing, the complainant is permitted to spec- 
ify the claims of the patent on which he will 
ask for a decree. 

The only other questions raised by the 
pleadings, which were discussed at the hear- 
ing, were: (1) Whether the complainant has 
proved the infringement (2) Whether the 
complainant's patent was not void for want 
of novelty. 

1, With regard to the infringement, no seri- 
ous attempt appears to have been made to 
deny it A pamphlet was produced, marked 
"Complt's. Ex. D.," and was identified by 
the president of the defendant company as a 
publication issued by them, in which several 
kinds of heaters are described; and the presi- 
dent testified that they had sold one or more 
of such heaters since the 4th of May, 1868, 
and before the 26tn of November, 1875. 

From the certificates and testimonials print- 
ed from the fourteenth page to the end of 
said pamphlet, it would seem that the "car- 
bon reverberatory heater" was the one most 
earnestly pushed by the defendant and the 
one most generally in favor with the public, 
and the testimony is quite clear that said 
• heater embraced some of the devices claimed 
in the Thatcher patent Besides this, the 
evidence of Mr. Roberts, the president, sub- 
stantially admits the infringement. He says 
that, at his request, the secretary of the com- 
pany furnished one or more statements of the 
number and description of- furnaces manu- 
factured by the Carbon Stove Company, 
which embraced the devices defined in claim 
3 of the complainant's patent. He further 
states that he attempted to justify the use 
of these devices by purchasing the right to a 
patent, includhig those which had been grant- 
ed to a jNlr. Hillson in 1870, and that he after- 
ward ascertained that the Hillson patent 
was younger than the complainant's; and 
that his subsequent negotiations for the pay- 
ment of a royalty, for his infringement of the 
thu'd claim, came to an end because the com- 
plainant insisted that the "covered clinker- 
way," as used by the defendant, was equally 
an infringement of claim No. 2. No inquiry 
was made as to the extent of the infringe- 
ment, because that fact was of no importance 
until an accounting was ordered. 

2. The principal controversy is in regard to 
the novelty of the second and third claims 
of the complainant's patent. The patentee's 
description of the invention, so far as it re- 
lates to these claims, is as follows: "My in- 
vention also consists in the combination and 
arrangement of a passage-way, from and 
through the furaace front to and into the 
fire-pot, at the bottom thereof, the passage- 
way being of sufficient width and height to 
admit of the introduction of a slicer or poker, 
for the purpose of slicing the fire and remp^-- 
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ing the clinker from the gi-ate bars forward, 
the bottom of the passage-way being on a line 
with the top surface of the grate bars, and the 
top and sides of the passage-way formed by 
an inclosing plat*^ extending from the fire- 
pot to the furnace-front, and joining at the 
sides the ash-pit box, so as to prevent any 
communication between said passage-way 
leading from the said furnace-front into the 
fire-ixtt, and the hot-air chamber surrounding 
the fire-pot; and this part of my invention fur- 
ther consists in combining, with said inclosed 
passage from the furnace-front to the fire-pot, 
a downward opening between the fiu-nace- 
front and fire-pot, leading from said inclosed 
passage to the ash-pit, whereby clinkers and 
other matter removed from the fire-pot may 
fall into the ash-pit." 

The claims are as follows: "(2) The dinker- 
cleaning passage from and through the fur- 
nace-front to and into the fire-pot, inclosed by 
the plate connected with the fire-pot, furnace- 
fiont, and ash-pit, so as to prevent communi- 
cation with the hot-air chamber surrounding 
the fire-pot, substantially as described." "(3) 
In combination with the dinker-cleaning pas- 
sage, the downward passage leading there- 
from to the ash-pit, substantially as describ- 
ed." These claims are prima facie good. The 
legal presumption is in favor of the novelty 
of the devices patented, and the burden of 
rebutting the presumption is upon the de- 
fendant. 

What has been shown to establish the fact, 
with any reasonable degree of certainty, that 
the apparatus or combinations claimed hy the 
complainant are not new? The testimony is 
within a narrow compass. No actual struc- 
tures have been produced which were made 
before the date of the Tliatcher patent; but 
certain representations of things are exhibit- 
ed which the witnesses say are the same in 
appearance or in principle as what they saw 
or knew or hoard of years ago. Such evidence, 
however honest, is of little practical weight. 
It requires something more accurate than the 
average human memory, to carry in the recol- 
lection, through a long series of years, those 
little resemblances or. differences in construc- 
tion or arrangement which distinguish things, 
and which are necessary to be recalled, in or- 
der to make the testimony of any value. 

The "llcllvaine heater" is set up as an an- 
ticipation of the second claim. The defend- 
ant offers much testimony to prove that twen- 
ty years ago the countiy generally, and the 
city of Philadelphia in particular, were full 
of siich air-heaters, but fails to produce an 
actual structure embodying the devices, of 
older date than the patent. The president of 
the defendant company, on his examination, 
stated that he had one in his house at Bur- 
lington, New Jersey, and kindly consented 
that the complainant or its experts should be 
allowed to inspect it; but when he went for 
that pm-pose it had disappeared, and the wit- 
ness was told that It had been broken up 
and melted. Reference was also made to an 



old heater in the possession of Cox. A^'ight- 
man &; Cox, of Philadelphia; but when it 
was examined, and the proportions accurately 
taken, It was found that the passage-way into 
the fire-pot and grate was too small for a 
clinker-cleaning passage-way. The counsel 
for the defendant insists that mere form or 
proportion is not material, and that there is 
no invention in simply enlarging the covered 
aperture. That would be true if no new anci 
useful result was accomplished by the en- 
largement; but when a change of form pro- 
duces a new and beneficial result, such change- 
may be patentable. Curt. Pat § 44. 

The letters patent to J. P. Hayes, No. 20,- 
640, and dated June 22d, 1858 (Deft.'s Ex- 
hibit No. 4), were also offered in connection 
with defendant's Exhibit No. 3, as anticipat- 
ing the second and third claims of the com- 
plainant's patent. 

There is nothing in the claims of the Hayes 
patent which indicates that the inventor had 
in his mind the clinker-cleaning passage-way, 
or the combination of such passage-way with 
a downwardly-leading passage toward and in- 
to the ash-pit. But the patentee, in his testi- 
mony, states that, in his application for the 
patent, he made claim for "four or five new 
principles, and one of these principles was 
precisely or substantially as that in the con'- 
plainant's heater; that tlie patent office de- 
■ cided that this principle was the subjet.-t of a 
patent in itself, and that he would be re- 
quired to make a new application for this oi- 
the other principles; that he decided to re- 
ceive the patent for the oiher principles, de- 
signing to make another application for this 
principle." No such application, however, 
was made; but he got up a heater, and put 
it in practical use in 1858, with this ])rhi- 
ciple attached, and he shows the model (Ex- 
hibit No. 3) to illustrate it. Comparing this 
exhibit with the two claims of the Thatcher 
patent under consideration, its distinguishing 
fea'ture, as the specifications inform us. Is 
the grates in two parts, made to slide back 
and forth on a plate which supports them, 
so that a space or opening can be formed 
both behind and between the grates by draw- 
ing them pai-tially forward, as occasion may 
requu-e, for removing large stones, slate, or 
cinders without letting fall the whole mass of 
burning fuel. He further says that, whe.n 
the fire needs raking, a poker is inti'oduced 
through the grate-opening I "for the pur- 
pose, and also in like manner for the purpose 
of separating or otherwise producing a sulfi- 
cient opening betAveen and at the rear of tlie 
grates, to let down the cinders, slate or stones 
that may at any time be found In the tire." 
These methods differ from the complainant's 
claims. There Is no suggestion of a cover- 
ed passage-way of sufficient dimensions to al- 
low of clinker-cleaning by slicing the fire 
with a poker, nor, in combination with this, 
a downward passage in front of the grate to 
the ash-pit below; and defendant's Exhibit 
3 is so constructed as to negative the idea 
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that the inrentor had in his mind the Thatch- 
er devices. The hole designed for raking the 
fire with a poker is so arranged,- in reference ! 
to other and contiguous parts of the heater, 
that it cannot he used as a clinker-cleaning 
passage. The bars of the grate turned up at 
"tlie ends prevent such use. 

There must be a decree in favor of the 
complainant for profits and damages and 
costs, according to the prayer of the bill. 

[For another case involving this patent, see 
Thatcher Heating Co. v. Spear, 1 Fed. 411.] 



Case UTo. 13,865. 

THATCHER HEATING CO. v. DBUM- 
• MOND et al. 

[3 Ban. & A. 138.] i 

Circuit. Court, D. New Jersey. Oct., 1877. 

Patents— iNPRiNGEitESTS—AnMissioss. 

Where complainants proved admissions of the 
'defendants, (1) that they had sold a number of 
a certain article, and (2) that said article was 
substantially the same as the article described 
in the three claims of the complainant's patent, 
and no testimony was offered by the defend- 
Ants, held, that the infringement was sufficiently 
proved., 

[This was a bill in equity by the Thatcher 
Heating Company against William H. Drum- 
mond and others.] 

F. C., Bowman, for complainant 
A. j. Todd, for defendants. 

NIXON, District Judge. This suit is 
brought for the alleged infringement of let- 
ters patent' No. 104,376, dated .Tune 14, 1870, 
granted tb John JI. Thatcher for "improve- 
ment in fire-place heaters." The answer of 
the defendants denies that the said Thatcher 
was the original and first inventor of the im- 
provement described in said letters patent; 
and claims that the substantial matters and 
tiling^ set forth therein, were described in 
various patents and printed publications, 
specifically enumerated in said answer, and 
were in public use long anterior to the date 
of the said letters patent. 

The complainant proved its incorporation; 
the issuing of letters patent to John M. 
Thatcher; various mesne assignments to the 
corporation; and the admissions of the de- 
fendants, that they had sold a number of 
the Burtis heaters, and that the Burtis heat- 
er was substantially tlie same as the heater 
described in the three claims of the com- 
plainant's patent, and then rested its case. 
No testimony has been offered by the de- 
fendants. 

The letters patent owned by the complain- 
ant are prima facie good, and the infringe- 
ment is proved. There must be a decree for 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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the complainant, an injunction, and a refer- 
ence for an account. 

[For another case involving this patent, see 
Thatcher Heating Co, v. Burtis, 12 Fed. 569.1 
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THAXTER V. HATCH et al. 

[6 McLean, 68.] i 

Circuit Court, D. Illinois. Oct. Term, 1853. 

CoDBTs— Federal. Jduisdictios— Citizenship. 

1. Where a mortgage was executed in Massa- 
chusetts to secure the payment of promissory 
notes also made there, for land in Illinois, and 
the payer of the note, then a citizen of Massa- 
chusetts, assigned them to the plaintiff, and con- 
tinued to reside in that state till after cause of 
action had accrued on the notes, but before suit 
brought, the payer moved to Illinois, and at the 
time of the commencement of the suit was a cit- 
izen of Illinois, held that the case was witliin 
the eleventh section of the judiciary act of 1789 
[1 Stat. 78], and that the court had no jurisdic- 
tion. 

2. When the courts of the United States once 
acquire jurisdiction, by virtue of the citizenship 
of the parties, it cannot be ousted by a change of 
residence; but this applies only where jurisdic- 
tion has vested by a suit. 

[Cited in Chamberlain v. Eckert, Case No. 
2,577.] 

3. The limitation in the eleventh section of the 
judiciary act is confined to the time when the 
suit is commenced. 

[Cited in Jones v. Shapera, 6 C. C. A. 423, 57 
Fed. 461.J 

[This was a bill in equity to foreclose a 
mortgage by Adam W. Thaxter against Reu- 
ben Hatch and others. 

[A bill had previously' been filed by Hatch 
against Preston, pi-aying for an injunction, 
etc. A motion to dismiss the cause for want 
of jurisdiction, and to remand it- to the court 
from whence it came, ,jivas oven-uled. Case 
No. 6,208.] ' - 

Grimshaw & Williams, for plaintiff. . 
Hay &, Browning, for defendants, 

. DRUMMOND, District Judge. This is a 
bill to foreclose a mortgage given by Reuben 
Hatch and James Wilson on some land in 
Pike, county, to John Preston. The mort- 
.gage was executed to secure some promis- 
sory notes, part of the purchase money of 
the land. They were made payable to Pres- 
ton, who assigned them to the plaintiff. At 
the time of the assignment, both Preston and 
the plaintiff were citizens of Massachusetts. 
When the suit was brought, Preston had 
ceased to reside in Massachusetts, and had 
become a citizen of Illinois. The mortgage 
itself had never in form been assigned by 
Preston to the plaintiff, and the only right 
of the plaintiff was founded on the fact that 
the note had been duly endorsed to him. It " 
is objected, that under this state of facts 
the court has no jurisdiction of the case. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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In the eleventh section of the judicial act 
of 1789, there is the following clause: "Nor 
shall any district or circuit court have cog- 
nizance of any suit to recover the contents 
of any promissoiy note, or other clause in 
action in favor of an assignee, unless a suit 
might have been presented in such court to 
recover the said contents, if no assignment 
had been made, except in eases of foreign 
bills of exchange." Whatever doubts may 
have heretofore existed on the subject, the 
case of Sheldon v. Sill. S How. [49 U. S.] 
441, decides that the kind of contract upon 
which this action is brought, is a chose in 
action or promissory note, within the mean- 
ing of this act of congress. But was a case 
of bond, secured by mortgage. This is a case 
of promissory notes secured by mortgage. 
The plaintiff is therefore an assignee of a 
chose in action, and the only question is 
whether within the meaning of the act a 
suit might have been prosecuted if no as- 
signment had been made. In the case refer- 
red to, the citizenship of the parties remain- 
ed the same; the contract was made in the 
state where the suit was brought, and be- 
tween citizens of that state, fiere, the con- 
tract was made in Massachusetts, and Pres- 
ton, when he assigned the notes, was a cit- 
izen of that state: and it is insisted that 
inasmuch as a suit could at one time have 
been brought by Preston, he could not by 
his own act deprive the plaintiff of the right 
to sue in the courts of the United States, 
that right existing at the time of the assign- 
ment. The question is, what is the limita- 
tion of the restriction? Is it general, or is 
it confined to the time of the commencement 
of the suit? It is true that at one time a 
suit might have been prosecuted if no as- 
signment had been made; but before any 
suit was brought, the assignor became a cit- 
izen of Illinois, and consequently he could 
not have brought suit there if no assign- 
ment had been made, because the contro- 
verey would not have been between citizens 
of different states. 

It has been uniformly held, that when the 
courts of the United States have once ac- 
quired jurisdiction, by vh'tue of the citizen- 
ship of the parties, it cannot be ousted by a 
change of residence; but as I understand 
this rule, it only applies when jurisdiction 
has actually vested by the commencement 
of a suit. Thei*e can be no doubt, that as a 
general rule, the jurisdiction depends upon 
the character of the parties at the time the 
suit is brought; and this is the only inquiry 
for the court in these cases. And I thinK 
the same rule must be adopted in this case. 
The limitation is confined to the time when 
the suit is commenced. Morgan v. Morgan, 
2 Wheat [15 U. S.] 290; Mollan v. Torrance, 
9 Wheat. [22 U. S.] 537; Dunn v. Clarke, 
S Pet. [33 U. S.] 1; Clarke v. Matthewson, 
12 Pet. [37 U- S.] 171. 

The bill must accordingly be dismissed 
for want of jurisdiction. 



Case K"o. 13,867. 

In re THAYER et al. 

[7 Am. Law Rev. 177.] 

District Court, D. Massachusetts. 1872. 

Limited Paktnekships — Validity of Okgasiza- 
TJON— Cash Contuibutions. 

[The contribution of a special partner must,, 
under the Massachusetts statute, be in actual 
cash, and all the partners are held as general 
partners, if the transaction, while showing an 
apparent contribution in cash, resulted in fact 
in putting in goods and debts equivalent to cash.J 

Certain creditors of the firm of Thayer &: 
Bro. petitioned against Edward F. Thayer, 
Theodore A. Thayer, and Isaac D. Farns- 
worth, all of Boston, as copartners of that 
firm. It was alleged that an act of bank- 
niptey had been committed by the suspen- 
sion of their commercial paper for a period 
of 14 days. The suspension was admitted,, 
and there was no controvei*sy exceptins: 
whether Mr. Farnsworth was a general 
partner. The facts were found by the court 
to be in substance as follows: The three 
defendants, in January, 1SG9, foi-med a 
limited partnership, in which Mr. Farns- 
worth was the special partner, contributing 
$15,000 to the capital stock. This contract 
expired January 1, 1871, and about that 
time a balance sheet was made up, by which 
it appeared that the firm had, in assets con- 
sidered to be good, about $9,000 above the 
liabilities, not counting the capital as liability. 
Nearly or quite all this ?9,000 was due to 
Mr. Farnsworth for his capital. On the- 
14th day of January, 1871, the active part- 
ners transferred to him boots and shoes es- 
timated to be worth $9,000, and took from 
him that sum in bank bills. On the IGth 
they received $8,000 more. Both these pay- 
ments were made by Mr. Farnsworth's at- 
torney on his behalf, but out of the attor- 
ney's own money. They also received, on 
the IGth, Mr. Farnsworth's check for $8,- 
000, which was paid by the bank on the 
17th. The attorney took from Jlr. Fanis- 
worth, as security for the advances made 
on his account, two checks of Mr. Farns- 
worth for $8,000 and $9,000, respectively. 
On the 16th of January, a certificate was 
made, and acknowledged in due form, stat- 
ing that Mr. Farnsworth had contributed 
$25,000 to the common stock, and was a 
special partner in the new firm of Thayer 
& Bro., which was cei-tified as being from 
the 2d of January. Notice was duly pub- 
lished in Boston, and the certificate was 
recorded in the county of Suffolk. The cer- 
tificate represented that the business of the 
firm was that of manufacturers of and deal- 
ers in boots, shoes, and leather. The firm 
had a factory at Westborough. where Doots 
and shoes were made on a large scale, and 
where the workmen, averaging about a 
hundred, were hired and discharged by an 
agent of the firm, who superintended the 
maniifacture. The stock was bought and 



[23 Fed. Cas, page 8d9] 



(Case No. 13,868) THAYER 



the manufactured goods were sold in Bos- 
ton. The money to pay the workmen was 
sent from Boston to the superintendent. 
Most of the hooks were kept here, except- 
ing such as related to the manufacturing and 
the pay rolls. On the 17th of January, 
after the certificate had been recorded and 
the first publication had been made in the 
newspapers, the Thayer brothers repaid to 
Mr.Farnsworth's attorney the $9,000 which 
he had paid them on the 14th, and the at- 
torney reconveyed to them the boots and 
shoes which he had then received. On- the 
same day, being the 17th, they paid him 
§8,000, to be paid to Mr, Famsworth on 
account of a debt of $10,000 which the old 
firm owed him, being money lent them be- 
sides the capital, and independently thereof. 
The attorney was thus repaid the $17,000 
he had advanced, and he returned to Mr. 
Famsworth the two cheeky which he -had 
before received as security, and Mr. Fams- 
worth indoi-sed ?S,000 on his debt of $10,- 
000. At the time the two checks were giv- 
en to the attorney there was not moneys in 
the bank to meet them. There was evi- 
dence, however, tending to show that the 
bank would have honored them if they had 
been presented. They appear to have been 
intended rather as memoranda between Mr. 
Famsworth and his attorney than any thing 
else. 

THE COURT held, first, that there was a 
payment into the capital stock of §25,000, 
but not in actual cash, as required by the 
statute of the state. The whole transac- 
tion, from the 14th to the 17th, inclusive, 
was but one transaction, and the real con- 
tribution of 3rr. Famsworth was §9,000 in 
boots and shoes, §8,000 in a credit on an old 
debt, and §8,000 in actual cash. Under the 
decisions in this state and in others having 
similar statutes, money's worth could not 
be accepted as money in such case. 

THE COURT held, secondly, that a copy 
of the certificate should have been recorded 
in the county of Worcester, because' West- 
borough was a place of business of the firm 
as manufacturers, within the meaning of the 
fourth section of the statute. 

It was held, thirdly, that the failure to fol- 
low the statute in both or either of these 
particulars made all the defendants general 
partners. The judge said, however, that he 
rested his decision mainly on the want of 
an actual cash contribution. He said that 
he had no idea that any wrong was intend- 
ed, but the business appeai-ed to have been 
done under the impression that, if the mon- 
ey was actually passed, and its value fairly 
contributed, the statutes had been complied 
with, but the decisions show this to be a 
mistake. The judge referred to Pierce .v. 
Bryant, 5 Allen, 91; Haggerty v. Foster, 
103 Mass. 17; Richai'dson v. Hogg, 38 Pa. 
St. 153; Haviland v. Ghace, 39 Barb, 283. 

It is singular that, though the statute con- 
cerning limited partnerships has been in 



force since the year 1836, and though it 
would seem to offer peculiarly sti-ong temp- 
tations to litigation, yet the reports of the 
state courts show only two causes aris- 
ing under it In both of these the special 
partner has, as in the preceding decision, 
been held liable on the ground of an im- 
perfect compliance with the strict letter of 
the statute. The ti*uth is that the law is 
so plain and so imperative in its phraseology 
that the judges cannot easily, if they would, 
evade it. But it must be confessed that the 
two decisions of the state court seem, if it 
be allowable to form an opinion of this sort 
from the language of the judges, to have 
been delivered ab invitis. 



THAYER, In re. See Case No. 5,305. 

THAYER (BANCROFT v.). See Case No. 
oo5. 

THAYER (BARCLAY v.). See Case No. 978. 



Case 'No. 13,868. 

THAYER v. HBRRICK.1 
Circuit Court, D, Minnesota. Aug., 1876. 

RncoRDiNo Laws— ITnokganizbd Counties— Cob- 
POKATioxs— By-Laws— VALiDiTr. 
[1. The land in an unorganized county in Min- 
nesota is regarded, for all purposes, including 
registry, as being within the territorial limits of 
the county to which it is attached for judicial 
purposes.] 

[2. A by-law of a corporation, adopted bv the 
directors, and not by the incorporators when 
two-thirds were present^ as required by the 
charter, is a nullity.], 

[This was a bill in equity by George Thayer 
against Nathan Herrick to quiet title.] 

NELSON, District Judge. The Little Falls 
Manufacturing Company, a duly-authoiized 
corporation, became the owner of the town 
site of Little Falls West, situated in Todd 
cotmty, Minnesota, and also the owner of the 
town of Little Falls, located east of the Miss- 
issippi river, in Morrison county. At the 
time Little Falls West was platted, Todd 
county, although declared to be organized by 
act of the legislature of the territory of Min- 
nesota, passed in 1856, was not so in fact. 
The governor was authorized by chapter 35, 
§ 3, Sp. Laws ISGO, to appoint a board of 
county commissioners and these commission- 
ers were to have full power to appoint all oth- 
er county o£Bcers to complete the organization 
of the county, yet no county officers were ap- 
pointed or elected until 1868. The town plat 
of Little Falls West, located in Todd county, 
was recorded, according to the statute, in the 
office of the register of deeds of Morrison 
county, to which it was attached for judicial 
purposes (see Sp. Laws 18G0, p. 91, and Rev. 
St. Minn. 1851, p. 150, § 6), and all the muni- 
ments of title, including the original patent 

1 [Not previously reported.] 
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from the government of the United States, 
were also there recorded. 

The general policy of the state, as indicated 
by legislation, recognized the platting of 
towns and villages in a county unorganized 
for county purposes, and provided for the 
record of the same in the county to which it 
might be attached for judicial purposes. 
Such laws were early passed by the legislature 
of Wisconsin territory, and were retained in 
the Revised Statutes of Minnesota territory, 
and are now. in force in the state. The land 
in an unorganized county is regarded, for all 
purposes, including registry, as being within 
the territorial limits of the county to which 
it is attached for judicial purposes. The 
whole course of legislation contemplates the 
validity and legality of such record in relation 
to all deeds, mortgages and liens. Under 
these circumstances tlie plaintiff loaned his 
money to the Little Falls Manufacturing Com- 
pany, and two mortgages were executed by 
the officei-s of the company to secure the same, 
—one upon the property it owned in Morri- 
son county, and the other in 18G1, upon prop- 
erty located in Todd county. On default of 
payment the mortgages were foreclosed,— the 
latter by advertisement under the statute; 
the former by a bill in equity. The plaintiff 
became the purchaser of all the property at 
the sales. The defendant subsequently ob- 
tained a judgment against the company, and 
a sheriff's deed under execution sale of the 
same property. He now urges that his title 
thus acquired is superior: (1) As against the 
foreclosure in equitj', because by-law No. 12 
of the company forbids the execution of a 
mortgage upon the propertj- embraced there- 
in. This by-law is as follow^s: "The officers 
of. the company are hereby prohibited from 
selling any of the water power of Little Falls, 
or" (here follows a description of property, in- 
cluding the property covered by the mort- 
gage). (2) As against the title obtained un- 
der the foreclosure by advertisement, because 
the proceedings, including certiiicates, etc., 
were not filed in the office of a register of 
deeds in Todd county, where the property is 
situated, and the sale was not made in that 
county, but in the county to which it was at- 
tached for judicial purposes. 

I think the first objection not tenable, for 
the reason that by-law No. 12, above referred 
to, was not adopted as the charter required. 
It was adopted by the directors, and not by 
the incorporators when two-thirds of their 
members were present, as section 4 of the 
charter required. This view is conclusive, al- 
though it may be doubtful whether the sale 
mentioned in the by-law had reference to the 
execution of a mortgage for the loan of money 
which is provided for in section 6 of the chai-- 
ter. See Sess. Laws 1856, p. 221. 

The second objection from the views ex- 
pressed in the outset of this opinion, in refer- 
ence to the policy of the state as evidenced 
by continuous legislation cannot be sustained. 
The plaintiff is therefore entitled to judgment, 



and the relief prayed for. See statutes for 
transcribing records (Laws 1858; Gen. St. 
1S70, p. 117; Sp. Laws 1871, p. 297). 



Case Wo. 13,869. 

THAYEK V. JOHNSON COUNTY^ 

[3 Dill. 392, note.] ^ 

Circuit Coiu:t, D. Kansas. 1874. 

Election — Cosditiox Puecedext— C ub ativf. 
Act. 

The bonds in question were issued to the 
Kansas & Neosho Vallej' Railroad Company, 
or bearer, part dated in September, 18G7. and 
the rest in June, 1868. There is no recital 
in the bond, except that it purports to be 
a "stock bond," and states that it is issued 
"by order of the board of commissioners of 
the county of Johnson." They are signed 
by the chairman of the board, attested by 
the clerk, and are under the seal of the coun- 
ty. The present questions arose on demurrer 
to several special pleas in the answer. The 
general nature of these pleas appears in the 
opinion. 

Pratt & Ferry and C. W. Blair, for plaintiff. 
Cobb & Cook, for defendant. 

DILLON, Circuit Judge. I am of the opin- 
ion that the second count of the answer is 
insufficient. It does not deny that the plain- 
tiff is a holder of the bonds in suit for value 
without notice. Part of the bonds were is- 
sued after the curative act of February 25, 
1S8S (Gen. St. Kan. 1868, p. 892). This act, 
it seems to me, validates the bonds there- 
a£tei* issued as against the two objections 
ilrged against them, one of which is that the 
particular railroad company to which the 
subscription was to be made was not nam(»d 
in' the order of submission, and the other, 
that the line of the road was not located 
through the county prior to the election. If 
the bonds issued in June, 18G8, under the or- 
der and vote of 1865, are valid by reason of 
the curative act of February 25, 1868, I am 
inclined to think the bonds issued in 1867, 
under the same order and vote, are also made 
Valid. But, however this may be, the plain- 
tiff, as a presumed bona fide holder, may, 
under the doctrine of the supreme court of 
the United States, recover, as against the 
matters pleaded in the second count of the 
answer, no notice thereof to plaintiff being 
charged in this count. 

The third count is like the second except 
that it charges notice to the plaintiff of the or- 
der of submission, and denies that the plain- 
tiff is a holder for value. Under the statute 
under which the vote in question was taken 
the supreme court of the state has decidetl 
"that some coi-poration must be named (in 
the order for the vote) as the recipient of the 
subscription and bonds, or the proceeding 
will be without warrant of law and void." 
Lewis V. Commissioners of Bourbon Co. [12 
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Kan. 186]. As tlie plea in question alleges 
notice to the plaintiff of this order, it Tvould, 
if this view be-coiTeet, and if the doctrine of 
the state supreme court were followed by 
this court, he a good defence. But as to the 
bonds issued since the curative act, and, as 
it seems to me, as to those issued before the 
same, they are validated by tliat act. 
" As the fourth plea does not charge notice 
to the plaintiff that the bonds were issued 
without any subscription having been made 
or stock received, it sets up no defence avail- 
able against jin innocent holder of the bonds 
for value. 

The sixth and seventh pleas set up, the one 
the failure of consideration, and the other, 
the want of consideration, for the bonds in 
question, with notice to the plaintiff. These 
constitute good defences. 

The result is that the demurrer to the sec- 
end, third and fourth counts of the answer 
is sustained; as to the sixth and seventh 
counts, overruled. 



Case "No, 13,870. 

THAYER T. aiONTGOMEBY COUNTY. 

[3 Dill. 389; 1 1 Cent. Law J. 365.] 

Circuit Court, D. Kansas. June Term, 1874,2 

Ratlroad Companies — Coontt Aid — Bonds — 
Power to Issue Coupons — Mode of Sign- 
ing—Sufficiency OF Declaration. 

1. If the bonds to which coupons are annexed 
are properly signed and sealed by the officers of 
the county, it is no defence to an action on the 
coupons that they are signed' by only one of the 
county officers. 

[Cited in Donaldson v, Butler Co. (Mo. Sup.) 
11 S. W. 572.J 

2. A declaration upon county bonds should 
show by averment^ or by recital in the bonds 
made part thereof, that the bonds were issued 
for some authorized purpose or object. This 
principle applied, and the declaration Jidd suf- 
ficient. 

3. Bridge bonds — construction -of local stat- 
ute respecting; Kansas municipal bond registra- 
tion act construed; Kansas municipal bond 
curative act construed; election and conditions 
precedent to issue of bonds— see cases in note. 

Action [by Nathaniel Thayer against Mont- 
gomery county] on coupons on county bonds. 
The bonds in suit are in the usual form, signed 
by the chairman of the board of county com- 
missioners, attested by the clerk, and are im- 
der the seal of the county. They are payable 
to the "Leavenworth, Lawrence & Galveston 
Railroad Company, or bearer," and contain 
the following recital: "This bond is executed 
and issued under the provisions of and in 
conformity to the laws of the state of Kan- 
sas, and in pursuance of the vote of a ma- 
jority of the electors of Montgomery coun- 
ty, of June 21, 3870." The petition set oot 
the bonds and coupons in suit in full, but did 
not contain any express averment of the 

1 (Krported by Hon, John V. Dillon, Circuit 
J miff, and here- reprinted by permission.] 

2 [Affirmed in 94 U. S. 631.] 
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purpose for which the county issued the 
bonds, and such purpose, did not appear 
otherwise than on the face of the bonds. 
The coupons were signed only by the county 
clerk. Demurrer to petition on three grounds: 
(1) That the county clerk had no authority 
to sign coupons. (2) That it does not appear 
that the vote was by the qualified electors 
of the county. (3) That the authority or 
power of the county to issue the bonds in 
suit is not averred, and does not appear on 
the face of the bonds. 

N. T. Stevens, for plaintiff. 

Glai-k, Gamble & Shannon, for the county. 

MILLER, Circuit Justice (orally), overrul- 
ing the demurrer, said, in substance: 

1. As to the first ground of demurrer. The 
bond itself being duly signed and sealed by 
the proper officers of the county, and the 
coupons being part of the bond, it is no de- 
fence to the coupons that they are not sign- 
ed by the chairman of the board as well as 
by the clerk. 

2. The omission in the recital of the bond 
of the word "qualified," in describing the 
electors is immaterial. The electors are the 
qualified electors. 

3. The third ground of demurrer presents 
to my mind a more serious, question. It is 
that an authorized, lawful purpose for which 
the bonds were issued should be alleged in 
the declaration or be recited in the bonds, 
which are made part thereof. This, I think, 
is a sound proposition. The power of coun- 
ties to issue bonds is not inherent or gen- 
eral. They are authorized to issue bonds or 
negotiable paper, only for limited or specific 
objects or purposes, and hence it should ap- 
pear by averment in the petition or by re- 
cital in the bonds that they were issued for 
one of these specified pui-poses. 

I should have preferred that the petition 
here should have alleged that the bonds in 
suit were issued by the county in payment 
for stock subscribed by it in the railroad 
company, but I must pass upon the suffi- 
ciency of the petition as it stands. The pe- 
tition sets out the bonds in full, and although 
my conviction is not strong and clear, yet, 
taking a somewhat liberal view of the bonds, 
I think it can be gathered from them that 
they were issued under the statute of the 
state, by the county, to aid the corporation 
payee in the construction of its road. In 
this view, I incline to hold, though with some 
hesitation, that the petition is good. 

Judgment accordingly. 

[On error, a judgment for plaintiff was affirm- 
ed by the supreme court. 94 U. S. 631.] 

NOTE. The opinion of Mr. Justice Miller in 
the above case, asserts a doctrine of general in- 
terest, and holds that there is no presumption 
in favor of the power to issue such securities, 
and that to constitute a good declaration it must 
appear on the face thereof, or by recital in the 
bonds made part thereof, that the bonds were 
issued for some authorized purpose or object. 
The importance of this principle is manifest, for 
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if bonds issued by counties contain no recital, 
it would seem to follow that there would be no 
presumption in favor of their validity, and it- 
would devolve on the holder, though he were 
such bona fide, and for value, to aver and show 
by evidence aliunde, that the bonds were issued 
for some purpose authorized by statute. This 
view has much to support it in one of the latest 
cases on the subject in the supreme court of the 
United States. Nashville v. Ray, 19 Wall. [86 
U. S.1 468. See Kennard v. Cass Co. [Case No. 
7,697]. 

[Appended to the above case, in the original 
report, were the following cases: Coler v. Wy- 
andot Co., Case No. 2,987; January v. Johnson 
Co., Id. 7,218; Thayer v. Johnson Co., Id. 
13,869.] 



THAYER (POTTER v.). 
340. 



See Case No, 11,- 



Case ISTo. 13,871. 

THAYER et al. v. WALES et al. 

[9 Blatchf. 170; 5 Fish. Pat. Cas. 130.] i 

Circuit Court, E. D. New York. Oct 9, 1871. 

Patents — Eqi'ivalents — rBBLiMiSAKvISJD notion 

— Service — Ikkegulakity — Machine 

FOR Making Candles. 

1. The first claim of the letters patent grant- 
ed to John Stainthorp, March 6, 1855, for an 
"improvement in machines for making candles," 
namely, "the employment of the pistons, D, D, 
formed at their upper ends into moulds for the 
tips of the candles, in combination with sta- 
tionary candle-moulds, to throw out the candles 
in a vertical direction, substantially as herein 
set forth," is infringed by a machine in which 
the piston has a flat end, and moulds a candle 
with a flat end, instead of a convex tip, pro- 
vided the piston is used in combination with the 
stationary mould, to throw out the candle in a 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 170. 
and the statement is from 5 Fish. Pat. Cas. 130.] 



vertical direction, as described in the specifica- 
tion. 

2. The said letters patent are valid. 

3. A preliminary injunction granted against a 
clear infringement, there having been repeated 
adjudications sustaining the patent. 

4. An irregularity in the service on a defend- 
ant of the subpoera in a suit in equity, affords 
no reason for withholding an injunction against 
him, if he has had notice of the motion for the 
injunction, and appears to oppose it. 

[This Tvas a bill in equity by Edward S. 
Thayer and others against Joseph Wales 
and James M. Dietz.] 

[Motion for preliminary injunction. Suit 
brought upon letters patent [No. 12,492] for 
an "improvement in machines for making 
candles," granted to John Stainthorp, luarch 
6, 1855, extended for seven yeai-s fi'om 
March 6, 1869, and assigned to complain- 
ants. The first claim of the patent, which 
was the only one in controversy, will be 
found in the opinion of the court. 

[In the Stainthorp machine, as represent- 
ed below, the hollow rods or pistons marked 
D, D, D, are formed at their upper ends in- 
to molds (shown in dotted lines at E, E, E) 
for the tips of the candles, the bodies of 
which are cast in the molds, U, O, C. Thp 
rods or pistons are raised by suitable mech- 
anism, so as to force the candles from the 
molds when the casting is completed.] 2 

Miles B. Andrus and Causten Browne, for 
complainants. 
Abbett & Fuller, for defendants. 

BENEDICT, District Judge. This case 
comes before me upon a motion, on the part 
of the complainants, for a preliminary in- 
junction, to restrain the defendants from 



2 [From 5 Fish. Pat. Cas. 130.] 
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Tising a macliine, in the making of candles, 
■within this district, upon the ground that it 
as an infringement upon a patent granted to 
John Stainthorp, March 6, 1855, for an "im- 
provement in machines for malcing candles," 
and owned hy the complainants. The mo- 
tion is founded upon the bill and affidavits, 
and is opposed by affidavits on the part of 
the defendants. 

The first issue raised is as to the infringe- 
ment charged. There appears to be no dis- 
pute in regard to the description of machine 
•which the defendants are using, but it is 
-contended that such a machine is not cov- 
ered by the claim in the Stainthorp patent 

The Stainfhorp patent contains two claimc*, 
■of which the fii-st is the only one in contro- 
versy here. That claim is as follows: 
"'What I claim as new, and desire to secure 
by letters patent, is: (1) The employment 
of the pistons, D, D, formed at their upper 
■ends into moulds for the tips of the candles, 
incombination with stationary candle-moulds, 
to throw out the candles in a vertical direc- 
tion, substantially as herein set forth." This 
claim, the defendants insist, does not cover 
the defendants' machine, because, in the de- 
fendants' machine, the piston is flat, and 
moulds a candle with a flat end, instead of 
a convex tip, whereas, as they claim, a tip- 
mould is a substantial feature in the Stain- 
thorp patent, and a necessary element of 
the combination secured by that patent. I 
am unable to sustain this construction of the 
Stainthorp patent. The object sought to be 
attained by the Stainthorp invention was the 
safe removal of the candle from the mould 
in which it is formed, and, by the same op- 
•eration, a proper adjustment of the wick for 
a new candle. This is accomplished by con- 
structing a stationary upright mould, which, 
instead of having a fixed bottom, has a mov- 
able bottom, arranged to work, by means of 
a piston-rod, as a piston in the mould, and 
having a centre aperture in the piston, 
through which the wick can pass, enabling 
the candle to be forced up by the movable 
bottom, and safely delivered from the upper 
■end of the mould, while the wick is, at the 
same time, drawn throifgh the mould reaay 
lor the next candle. 

The first claim set forth in the patent is 
for the employment of the piston in com- 
bination with the stationary mould, to tnrow 
■out the candle in a vertical direction, as de- 
scribed. I find nothing in the specification 
■or claim to warrant the opinion, that the 
shape of the piston was therein mentioned 
for the purpose of claiming any particular 
shape of piston, as part of the invention. 
The form of piston mentioned is not neces- 
sary to accomplish the result sought to be 
attained; and the mode of operation, of the 
machine remains unchanged, whether the 
■candle be moulded with a concave, or a con- 
vex, or a flat end. Candles are made with 
ends of various forms, and every form of 
■end may be moulded by a piston shaped to 



such form. The form of the candle was not 
what the Stainthorp invention looked to. It 
sought to deliver in a safe and cheap way 
candles of every form; and, the method hav- 
ing been described in the patent, it required 
no invention to alter the form of the piston 
to a plane surface, nor did any change in the 
principle of the machine follow such altera- 
tion. No advantage is shown to have been 
gained by such alteration, and no reason ror 
it has been suggested. It appears to me to 
have been made with the expectation of 
raising a distinction between the machines, 
whiph should, in effect, enable the defend- 
ants to use the Stainthorp invention with- 
out compensation, and for that purpose 
alone. But the alteration is merely color- 
able, and creates no substantial change. 
The defendants' machine must, therefore, be 
held to be, in substance, similar to the Stain- 
thorp machine, in the features now in ques- 
tion, and its use an infringement of that 
patent. 

It is further contended, that the invention 
claimed by the Stainthorp patent was pre- 
viously known and described; and what is 
known as the Morgan machine is referred to 
as showing this. But the Stainthorp patent 
is not recent, and has been repeatedly ad- 
judicated upon and sustained; and, in more 
than one instance, the Morgan machine was 
proved and held not sufficient to invalidate 
the patent. Stainthorp v. Elkinton [Case 
No. 13,278]; Stainthorp v. Hamiston [Id. 13.- 
279]. Kepeated adjudications in favor of 
this patent entitle the complainants to the 
relief of a preliminary injunction against 
what seems to me to be a clear infringement. 

Some preliminary objections to this mo- 
tion were taken on behalf of the defendants, 
only one of which I think it necessary to 
mention here. An objection is taken by the 
defendant Dietz, to the granting of any in- 
junction against him, upon the ground of a 
supposed irregularity in the service of the 
subpoena, as to which it appears sufficient to 
say, that such irregularity, if it exist, affords 
no reason for withholding an injunction 
against a defendant who has notice of the 
motion and appears to oppose it. 

Let a preliminary injunction be issued, ac- 
cording to the prayer of the bill, against 
both of the defendants. 

[For other cases involving this patent, see 
Oases No. 13,281 and 13,872.] 



Case Wo. 13,87S. 

THAIEK et al. v. WALES et al. 

[5 Fish. Pat. Gas. 448.] i 

Circuit Court, 13. 13. New York. April, 1872. 

CoDiiTS — Fedekal Jurisdiction — Citizenship — 

Marshal's Retukn— Ai>missios of Jukis- 

niCTioN — Patents — Assi g sment. 

1. The bill having alleged that the defendant 

was a resident of New Jersey, in order to con- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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fer jurisdiction, it should appear affirmatively in 
the marshal's return that the subpena was serv- 
ed on the defendant within the district in which 
the suit was brought. 

2. Tlie defendant having appeared by attorney, 
and having filed his plea to the jurisdiction by 
attorney, and not in person, this fact must be 
deemed an admission that the court has juris- 
diction and a submission thereto. 

3. A special appearance having been entered 
by the clerk upon the order-book, at the request 
of the defendants' attorney, without leave of the 
court, held, that such an appearance was an ad- 
mission of jurisdiction. 

4. A patentee having conveyed an undivided 
interest in the "invention as secured" by let- 
ters patent, the same to be held and enjoyed "to 
the full end of the term for which said letters 
patent are or may be granted," hdd, that this 
conveyed to the assignee an interest in the ex- 
tended term. ■, , 

In equity. Pleas to the jurisdiction and in 
abatement 

Suit brought on letters patent [No. 12,492] 
for an "improvement in machines for making 
candles," granted to John Stainthorp, March 
6, 1855, extended for seven years from March 
6, 1S69, and assigned to complainants [Edwin 
S. Thayer and others], more particularly re- 
feiTed to in the report of the ease of Thayer 
V. Wales [Case No. 13,871]. The bill averred 
that one James M. Dietz, one of the defend- 
ants, resided in the state of New Jersey. 
He was served in the city of New York, but 
was returned "served personally," and it did 
not appear whei*e service was in fact made. 
The attonieys of Dietz addressed the following 
paper to the clerk; "Please enter our appear- 
ance for the defendant Joseph Wales in the 
above case; also, enter a special appearance 
for us for the defendant James M. Dietz in 
order to save a default, that he may plead 
specially to the jurisdiction of this court, said 
Dietz not having been served with process in 
the Eastern district of New York." The clerk 
entered in the order-book an appeai*ance in 
the words of this request, and the defendant 
subsequently filed, by the same attorneys, 
a plea to the jurisdiction. A motion was 
made at the same time to correct the return, 
to show where the sei-vice was made, that it 
might appear upon the face of the return that 
the defendant was not seiTed within the East- 
ern district of New York. The plea in abate- 
ment was filed by defendant Wales. The 
facts upon which it was based are fully set 
forth in the opinion. 

M. B. Andrus, for complainants. 
Abbett & Fuller, for defendants. 

BENEDICT, District Judge. In regard to 
the motion made in this cause to correct the 
mai-shal's retnx'n of service of the subpena 
upon the defendant Dietz by adding to the 
return that the service was made in the city 
of New York, it is sufficient to say that it is 
needless, in view of the decision in Allen v. 
Blunt [Case No. 215]. That return, as it 
stands, does not show where the subpena was 
served, and is not of Itself sufficient to confer 
jurisdiction. The bill avers that the defend- 



ant Dietz resides in New Jersey, and it should 
appear affii-matively in the return that the 
subpena was sei*ved on him within this dis- 
trict, to render such return a foundation for 
the exercise ■ of jurisdiction over him. The 
motion may, therefore, be denied as useless. 

The main question before me is presented 
by the plea to the jurisdiction which Dietz 
has interposed, upon which plea issue has been 
joined and testimony taken, upon which a de- 
cision is now to be rendered. The plea avers 
that the defendant Dietz was never sei'ved 
with process in this district, but was served 
in the city of New York, and that he has 
never voluntarily appeared in the case. The 
proofs are sufficient to show that the service 
of the subpena was made in the city of New 
York; and, if that were all, the plea to the 
jurisdiction must prevail, as the bill avers 
the defendant Dietz to be an inhabitant oH 
the state of New Jersey. But the difficultj'- 
is that the defendant Dietz has appeared in 
the cause by attorney, and his plea is filed 
by attorney, and not in person. 

Th3 appointment of an attorney, solicitor, or 
agent, by whom the plea Is put in, is, per se, 
an appearance — ^an admission that the court 
has jurisdiction and a submission thereto. 
Van Antwerp v. Hurlburd [Case No. 16.820]. 
This rule, although technical, appears to be 
followed; and, if applicable in any case, there 
is no reason for omitting to apply it here, 
where the subject matter of the controversy 
arose in this district, and where the defend- 
ant transacted a part of his business in this 
district, and could easily be found therein, and 
when his co-defendant and partner engaged 
jointly with him in the infringement com- 
plained of, is found within the district. The 
fact that what is called a special appearance 
was entered by the attorney for Dietz, with- 
out leave of the court, does not relieve the 
ease from the application of the rule. There 
must, therefore, be a decree for the plaintiffs 
upon the plea to the jurisdiction, with libei-ty 
to the defendant Dietz to answer, if so ad- 
vised. 

The remaining question arises upon a plea 
in abatement, interposed by the defendant 
Wales, because of the non-joinder of Stephen 
Seguine as a party plaintiff. The interest of 
Seguine in the patent sued on depends upon 
an indenture, in the following words: 
"Whereas, I, John Stainthorp, of the city of 
Buffalo and state of New York, did obtain 
letters patent of the United States for an im- 
provement in machines for making candJes, 
which letters patent bear date March 6, 1S55. 
And whereas, Stephen Seguine, of Staten Is- 
land, county of Richmond, state of New 
York, is desirous of acquiring an undivided 
fourth part of all my interest therein: now, 
this indenture witnesseth that, for and lu 
consideration of the sum of one dollar and 
other good and valuable considerations to me 
in hand paid, the receipt of which is hereby 
acknowledged, I have assigned, sold, and set 
over, and do hereby assign, sell, and set over 
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unto the said Stephen Seguine, an undivided 
fourth part of all the right, title, and interest 
which I have in the said invention, as secured 
to me by the said letters patent, except for all 
that pait of the United States lying east of 
Hudson river and Lake Champlain, and north 
of Long Island Sound; Long "Island, in the 
state of New York, being included in this as- 
signment. The same to be held and enjoyed 
by the said Stephen Seguine for his own use 
and behoof, and for the use and behoof of his 
legal representatives, to the full end of the 
term for which said letters patent are or may 
be granted, as fullv and entirely as the same 
would have been held and enjoyed by me 
had this assignment and sale not been made. 
In testimony whereof, I have hereunto set 
my hand and seal, this 29th day of May, A. 
D. 1857. Jolm Stainthorp. [L. S.] Signed, 
sealed, and delivered in presence of J. E. 
Shaw, J. H. B. Jenkins." Subsequently to 
the execution of this instrument, an extension 
of tlie patent was granted, and the question 
here is, whether, by this instrument, Seguine 
acquired a right iii the extension. If so, then 
it appears by the bill that he should be made 
a party plaintiff. This instrument appears 
to be the same in legal effect as the instrument 
which came under the consideration of the 
supreme court of the United States in the 
case of Eailroad Co. v. Trimble, 10 Wall. 
[77 U. S.] 378, These words, almost identical, 
were held to convey an interest in all reissues, 
renewals, and extensions of the patent re- 
ferred to; and, in obedience to that decision, 
I must give the present instrument a similar 
effect. 

Upon the plea interposed by the defendant 
Wales there must, therefore, be judgment for 
the defendant, with liberty to the plaintiffs to 
amend. No costs given to either party on 
either plea. 

[For other eases involving this patent, see 
Cases Nos. 13;281 and 13,871.] 



Case Wo. 13,873. 

THAYER V. WENDELL, 

[1 Gall. 37.] t 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Executor — ^Vendor — Covenants — Title — Indi- 
vidual LlABILITr. 

A covenant by an executor, on a conveyance 
of land of his testator, in his capacity as execu- 
tor, and "not otherwise," is not binding on him 
in his individual capacity, although it may not 
be binding on the estate of the testator. A 
covenant that the premises sold were "in due 
form of law" extended upon and taken in execu- 
tion to satisfy a debt due to the testator, and 
that all the forms of law relating to the setting 
ofif, &c. have been complied with, is a covenant 
for the regularity of the proceedings on the levy, 
and not for the validity of the title to the land. 

[Cited in Duvall v. Craig, 2 Wheat. (15 U. S.) 
57.] 

[Cited in Mitchell v. Hazen, 4 Conn. 514; Un- 
derbill V. Gibson, 2 N. H. 352.] 

1 [Reported by John Gallison, Esq.] 



This was an action of covenant, brought 
by the plaintiff [Levi Thayer] against the 
defendant [Oliver Wendell], for a breach of 
the covenants contained in a. deed of con- 
veyance of land, dated the 2d day of August, 
1792, and giv^n by the defendant, as sole 
surviving executor of the last will and tes- 
tament of John Erving, deceased. By the 
case, as presented' in the pleadings, it ap- 
peared that one James Gordon was indebted 
to said Erving in a considerable sum of mon- 
ey; that James Gordon died intestate, and 
after his decease, and while there was a 
rightful administrator on his estate, the de- 
fendant and the other executors of Erving 
brought an action against one Cosmo Gor- 
don, as executor de son tort of* James, at the 
court of common pleas in Suffolk, and at 
the January term thereof, 1790, recovered 
judgment against the said Cosmo in said 
suit and the land in the deed mentioned 
was duly set off, as the estate of said James 
Gordon, to satisfy the execution which is 
sued on said judgment. It was admitted, 
that in point of form the levy by the exe- 
cution was weU made; and the controversy 
turned on the nature and* extent of the 
covenants in Wendell's deed. The deed pur- 
ported on the face of it, to be given as sur- 
viving executor of Erving, and for the land 
set off to the executors on their execution 
against the estate of James Gordon. The 
covenants relied on were in the following 
words: "And in my capacity aforesaid, but 
not otherwise. I do-covenant with the said 
Levi Thayer, his heirs and assigns, that the 
said premises were in due form of law ex- 
tended upon and taken by execution, as 
aforesaid, to satisfy a debt actually due to 
the estate of the said John Erving from the 
said James Gordon; and that all the forms 
of law relating to the setting off of real 
estates for the payment of debts due there- 
from, have been duly complied with." The 
breach assigned in the declaration negatived 
these covenants, and alleged a legal evic- 
tion by one James Martin. 

Thomas Williams, Jr., and Rufus Amory, 
for plaintiff. 
Charles Jackson, for defendant. 

Mr, Amory cited 1 Term R. 489; 4 Term 
R. 343; 5 Term R. 6. 

STORY, Circuit Justice. Since the deci- 
sion of the supreme court of this common- 
wealth in Mitchel v. Lunt, 4 Mass. 654, it 
is admitted, as settled law, that on a judg- 
ment against an executor de son tort, the 
real estate of the intestate cannot be set 
off to satisfy the execution. It is contend- 
ed in behalf of the plaintiff: 1. That the 
covenants of Wendell, although in his capac- 
ity as executor, and not otherwise, bind him 
personally. That the true meaning of the 
words "not otherwise" is. that the funds 
out of which payment is to come in case of 
a breach, are to be the assets of the estate 
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of Erving; and further, that therel)y a rule 
may ^be furnished to regulate the damages 
in ease of a recovery against the defendant. 
2. That if the first position be correct, then 
the covenants extend not only to matters 
of form, but to the right and title acquired 
by the levy on the execution. 

As to the first point, it is undoubtedly 
true, that the best construction is to be made 
in order to support a deed. Shep. Touch, 
p. 84, o. 5; Id. p. 654. But the first rule 
of construction is, that every deed is to be 
construed according to the intent of the 
parties. Now what was the apparent intent 
of the parties? Certainly, the argument it- 
self admits, that the defendant should not 
be personally bound. Yet this action is 
brought against him personally; and the 
execution, if at all, must be satisfied out 
of his own estate; and for aught that ap- 
pears in' the case, there are not any assets 
of John Erving, out of which any indemni- 
fication could be had, even if the right to 
apply them were incontestible. If, there- 
fore, we support this action, we plainly set 
aside the intent of the parties. But it is 
said, that if this construction be not adopted, 
the covenant is void, and has no legal oper- 
ation; for an executor cannot bind the es- 
tate of his testator by his own covenant. Be 
it so: but is not the conclusion then irre- 
sistible, that the defendant, if liable at all, 
must pay out of his own funds? Whether 
such a covenant be void or not, I do not 
decide, for the question does not arise in 
this ease, and it will be time enough to de- 
cide, when we are compelled by law so to 
<io. I take it however to be true, that where 
a party contracts in a particular, and not a 
personal capacity, it is of no consequence, 
as to the legal result, whether, supposing no 
remedy can be had against him personally, 
none will lie against another. It is the par- 
ty's own folly to take such a contract; and 
unless there be fraud, deceit, misrepresen- 
tation, or warranty, there can be no reason 
in nature, why a recovery should be had. 
The cases which have been cited, seem to 
me to proceed on this general ground, that 
no man, acting fairly and openly, in alieno 
jure, and not otherwise, can be made an- 
swerable in his private capacity upon the 
contract. See cases cited 1 Com. Cont. 247, 
272; , aiacbeath v. Haldimand. 1 Tenn R. 
172; Hodgdon x. Dexter, 1 Cranch [5 U. S.] 
345. 

Now the clear exposition of the contract 
-of the defendant is: "I covenant in my ca- 
pacity as executor, and as far as I can le- 
gally bind the estate of Erving, but I hereby 
expressly exclude myself from all personal 
responsibility, in any event." Now it is 
iquite too plain for argument, that if the 
words had been, as I have stated, there 
would have been no personal remedy. Can 
there be, when the words used require pre- 
cisely the same exposition? We are not at 
liberty to reject any words, which are used 



in a contract, when they are sensible in the 
place where they occur; much les^ have we 
any authority to change the entire nature 
of a contract from a particular to a general 
responsibility. 

But even if this point were more doubtful 
than I think it to be, I am clear in opinion, 
that the second point is with the defendaui. 
The language of a covenant, to bind an ex- 
ecutor to warrant the right and title to tlie 
land, ought to be clear and explicit, before 
any court should venture to charge him. 
Now the language of these covenants is, that 
the premises (i. e. the land— not the title 
to the land), had been extended in due form 
of law on the execution, to satisfy a debt 
due to Erving: and that all the forms of 
law, necessary thereto, had been fully com- 
plied with. To my understanding, nothing 
can be more plain than that the defendant 
covenanted only for the regularity of the 
proceedings under the execution, and not for 
the title of the property, or the absolute legal 
right, which resulted from the levy. The 
first covenant warrants, that there was a 
debt due to Erving, that there was a regular 
execution, and a regular extent in point 
of form; all of which was literally true; and 
the second covenant is little more than a 
repetition of the former. 

My judgment accordingly is, that the plain- 
tiff take nothing by his writ. And as the 
district judge concurs in this opinion, let 
the judgment be so entered. Vide Spittle v. 
Lavender, 2 Brod. & B. 452. Vide, also^ 
Childs V. Monins, Id. 460. Judgment for de- 
fendant 
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LNote. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the ves&els; e. g. "The Mary Wash- 
ington. See Mary Washington."] 
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The THEBES. 
[See Case No. 10,022.] 



THEBES, The (NASH v.). See Case No. 10,- 
022. 



Case No. 13,875. 

THEBO V. CAIN. 

[1 Tex. Law J. 92.] 

District Court. W. D. Texas. 1877. 

Homestead Exemptions— City Lots. 

[Under the constitution of Texas in force in 
1871, a homestead might embrace any number 
of city or town lois, whether remote from or 
contiguous to each other, provided they were 
designated and used as a homestead, and did 
not, in the aggregate, exceed in value §5,000, 
irrespective of any improvements thereon.] 

The "subject of controversy in this suit was 
certain lots embraced in blocks' No. 3 and 14 in 
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the city of Paris, Texas, claimed as a home- 
stead by the bankrupt. G. T, Thebo was ad- 
judicated an involuntary banlirupt on the2Gth 
day of May, 1874, The assignee fW. G. Cain] 
set apart to the bankrupt all the lots claimed 
by him as a homestead, in his schedule, except 
s. brick store-house and lot on the northwest 
■corner of block 3, and three lots, with ten- 
■ement houses thereon, in block 14. The 
l>ankrupt excepted to this action of the as- 
signee, and the issue was formed as to the 
extent, use and value of the homestead 
■claimed. The evidence showed that the 
homestead claimed embraced a number of 
lots in blocks 3 and 14, near the public 
square of Paris, of great value; that a street 
separated the two blocks; that most of block 
3 and part of No. 14 were bought January 30, 
1862, and two lots in No. 14 were bought 
subsequently; that all the lots except one, 
when bought, cost over $9,000. Confederate 
money; the other, about §350, gold; and 
that all the lots, with improvements, when 
designated as a homestead, were worth about 
§3,500, gold, and, without improvements, 
were worth about ?],500, gold; that all the 
lots had been used, more or less, for the con- 
venience and purposes of a homestead since 
1862; that the brick store-house and the 
three tenement houses had been rented for 
residences and business, from time to time, 
sometimes vacant, but mostly rented; and 
that the lots had greatly appreciated in value 
since designated as a homestead. 

W. B. Wright, Sawnie Robertson, and W. 
S. Hemdon, for plaintiff. 
Lightfoot, Jones & Henry, for defendant. 

DUVAL, District Judge. The plaintiff in 
this case, at the suit of certain of his cred- 
itors, was adjudicated a bankrupt by this 
court in the year 1874, and the defendant, W. 
O. Cain, appointed the assignee. The bank- 
rupt law of the United States provides that 
the bankrupt shall be entitled to retain, as 
exempt from sale for debt, all such property 
as was so exempted by the constitution and 
laws of the state in which he resided" in the 
year 1871. By the constitution of the state 
■of Texas, in force in the year 1871, the home- 
stead of a family not to exceed two hundred 
acres of land in the country, or any city or 
town lots not to exceed $5,000 in value at the 
time of their designation as a homestead, 
and without reference to the value of any 
improvements thereon, is declared to be ex- 
■empt from any forced sale for debt. 

It appears from the evidence that, under 
the bankrupt law [of 1867 (14 Stat. 517)], 
and the provisions of the constitution of Tex- 
as, above referred to, the bankrupt claimed 
as his homestead certain lots or parcels of 
ground in the city of Paris, state of Texas, 
<;ontaining about one acre in all, and repre- 
sented by the plat attached to the banlcrupt's 
schedules, as well by the plat attached to 
the depositions of witnesses read before the 



jury, and to which they can refer. The as- 
signee, whose duty it was to set .apart to the 
bankrupt all such property as was exempted 
from forced sale, under the constitution and 
laws of Texas then in force, believing that 
the bankrupt claimed more, as his home- 
stead exemption, than he was entitled to, re- 
fused to allow the same, but did allow and 
set apart to him all that he claimed as such 
homestead exemption except the brick store- 
honse and the grouid upon which it is situat- 
ed, on the nortliwest corner of block 3, on La- 
mar avenue, and the three store-houses in 
said block, and lots containing the same, 
fronting Clarksville street, 54 feet long by 
30 deep. To this action of the assignee the 
banki-upt filed his exceptions, and thus the 
matter at issue between them has been 
brought to this court for adjudication. The 
bankrupt in this case was a married man, 
and the head of a family, though without 
children. The property which he claims as 
constituting part of his homestead exemp- 
tion, and which is the subject of controversy 
between him and the assignee, is embraced 
in the land which he purchased on the 30th 
day of January, 1862, from one A. S. Kott- 
witz. 

Under the homestead exemption, as pro- 
vided for in the constitution of Texas, in 
force in the year 1871, I have to instruct the 
jury that it might embmce any number of 
lots in a city or town, and it does not mat- 
ter whether they be remote from or con- 
tiguous to each other; provided, that they 
were designed and used for the purpose of a 
homestead, and' that they did not, in the ag- 
gregate, exceed the value of $5,000 (in-espect- 
ive of any improvements thereon) at the time 
of their designation as such homestead. The 
limitation is not to the number of lots, but 
to their value, as being naked and unim- 
proved. Furthermore, that the head of a 
family had the right, after the homestead 
had been designated, to increase its value 
by improvements, and to this end might 
erect buildings thereon for leasing or renting, 
without it necessarily having the effect of 
segregating or separating such portion, so 
improved, from the homestead, so long as it 
is actually used and occupied as a part of 
the homestead, and for the necessary support 
and comfort of the family. A homestead, 
once acquired and occupied in a town, may 
subsequently be added to or increased by the 
acquisition of other lots until the same reach- 
es the full limit allowed by the law, or, in 
other words, until all the lots, taken together, 
without reference to the improvements there- 
on, do not exceed $5,000 in value. While the 
constitutional exemption of a city or town 
homestead may, as I have said, embrace 
many lots, they must be limited and confined 
to the homestead in point of fact, and to its 
uses and purposes as such. They should 
form and constitute in fact a part of the 
homestead; otherwise, they are not included 
in the exemption. 
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Under these general instructions, it -will 
tie for the jury to determine whether or not 
the lots or parcels of ground claimed by the 
bankrupt as a portion of his homestead ex- 
emption, and not allowed as such by the as- 
signee, form in fact a part of such exemp- 
tion. Were they designated and actually 
used by the banlirupt as a homestead, and 
did they truly form a part of the same? To 
determine this the jury will consider the 
uses to which they were applied, and ail 
other facts pertinent to the inquiry, and 
which may be in evidence before them. If 
you believe from the testimony that the 
bankrupt, Thebo, designated the lots in eon- 
ti'oversy as his homestead in the year 1862 
or 18G6; and that said lots in fact formed a 
part of such homestead, and were used by 
him and his family in carrying on his and 
their necessary business, and for their sup- 
port, comfort and maintenance, and that all 
of said lots, in the aggregate, at the time 
they were designated, did not exceed in value 
?5,(K)0, to be estimated and valued by you, 
from the evidence, without reference to the 
value of the improvements then or there- 
after made thereon, then your verdict must 
be: "We, the jury, find for the plaintiff." 
Otherwise, your verdict will be for tSe de- 
fendant. 



Case No. 13,876. 

THECKER et al. v. MILBURN. 

[Hay w. & H. 271.] i 

Circuit Court, District of Columbia- Oct. 17, 
1847- 

ACTIONS — CUMOLATIOS — JUSTICE OP PEACE — 
JUKISDICTION, 

The holder of several notes, made by the 
same party, may elect to bring separate action 
in a justice's court on each note, and the fact 
that the amount of all the notes combined ex- 
ceeds the jurisdiction of the justice will not 
oust the justice of jurisdiction. 

Appeal from Henry Reaves, justice of the 
peace. 

[This was an action on promissory notes 
by Thomas Milburn against Jaines Thecker 
and James A. Thecker.] 

Robert Ould, for appellants. 

Mr. Laurence, for appellee. 

The Theckers had given two joint prom- 
issory notes, bearing the same date, to T. 
M. Milburn, each note for $36 with inter- 
est, one payable in four and the other in six 
months. After both of the notes had fallen 
due, a warrant was issued on each, and 
Milburn jbtained judgment on each." The 
Theckers appealed, on the ground that both 
notes ought to have been embraced in one 
suit, and that then the amount would have 
exceeded the magistrate's jurisdiction. 

For the appellee, it was contended that 
each note constituted a separate cause of 

^ [Reported by John A. Hayward, Esq., and 
George C Hazleton, Esq.] 



action, and that the magistrate was right 
in giving a separate judgment on each. 

THE COURT sustained the appellee's 
point, and affirmed the magistrate's judg- 
ment, with costs. 



Case No. 13,877. 

THELASSON V. CRAMMOND. 

[1 Wash. C. O. 319.] s 

Circuit Court, D. Pennsylvania. (Adjourned) 
Oct. Term. 1S06. 

Atvard — Report of Referees — Exceptioms — 
Additional Facts. 

When facts to sustain an additional exception 
to the report of referees, have been discovered, 
since the period for filing exceptions has passed ; 
the court will allow the additional exception to 
be filed: although, if no exceptions had been 
filed in time, the discovery of such circumstan- 
ces would not induce the court to allow them to 
be filed. 

[Cited in Messenger v. Broom, 1 Pin. 640.] 

Upon an affidavit that the defendant had 
not, until last night, discovered ground for 
an additional exception to the award; THE 
COURT permitted him to file it, saying; 
though the same reason might not have been 
a sufficient one to sanction the filing of ex- 
ceptions originally, after the four days, be- 
cause then the cause might be out of the 
reach of THE COURT7 yet, as the cause 
is depending, an amendment may be made, 
where the proper foundation is laid for ask- 
ing the indulgence. 

[See Case No. 13,878.] 



Case No. 13,878. 

THELLUSON v. SMITH. 

[Pet. 0. O. 195.] 1 

Circuit Court, D. Pennsylvania- OcL Term,. 
1815.2 

United States — Issolvenct — Pbefekencb — 
Prior Judgments. 

1. Insolvency or inability to pay his debts, by 
any one who is a debtor to the United States, 
does not give to the United States a preference, 
unless the same be accompanied with a volun- 
tary assignment of all the property of the debt- 
or for the benefit of his creditors. Aliter if there 
be a legal insolvency. 

2. The preference given to the United States, 
in the cases mentioned in the law, supersedes 
prior judgments apon the estate of the debtor 
to the United States. 

In equity. 

WASHINGTON, Circuit Justice. The facts 
of the case, which the court are now to decide, 
are as follows: The plaintiffs in this cause^ 
instituted a suit in this court against William 

3 [Originally published from the MSS. of 
Hon. Bushrod Washington. Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 

1 [Reported by Richard Peters, Jr.. Esq.] 

2 [Affirmed in 2 Wheat (15 U. S.) 396.J 
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Crammond, -which, hy the agreement of the 
parties and the order of the court, was refer- 
red to arbitrators. An award in favour of 
the plaintiffs was filed, and a judgment, nisi, 
entered thereon, on the 20th day of May, 1805. 
Exceptions to the award were filed within the 
four days, and were, upon argument, over- 
ruled on the loth of May, 1808. On the 22d 
of May, 18{^, Crammond executed a convey- 
ance of all his estate to trustees, for the bene- 
fit of his creditors, at which time he was in- 
debted to the United States, on several duty 
bonds, which became due at different periods 
subsequent to the 22d May, 1805. On those 
bonds, as they became due, suits were institut- 
ed, judgments obtained, and executions is- 
sued; under which, a .landed estate, belong- 
ing to Crammond, called "Sedgely," was lev- 
ied upon and sold. The plalntifEs consider- 
ing this estate bound by their judgments of 
the 20th of May, 1805; and themselves enti- 
tled to be first satisfied out of the same, 
brought this suit against the marshal, to com- 
pel him to pay over to them the proceeds of 
said sale, or so mtich thereof, as might be 
sufficient to satisfy their judgment The ac- 
tion being considered by all the parties, as an 
amicable one, in order to try the question of 
preference claimed by the plaintiffs and by the 
United States, a certain agreement was made 
between the parties in order to facilitate the 
trial of this question. Upon the trial of the 
cau&e, the jury foimd by their verdict, that 
"William Crammond was insolvent on the 20th 
of May,; 1805, but that it was not notoriously 
known; subject to the opinion of the court, 
upon the foregoing statement of facts, agreed 
to by the parties, whether the plaintiff was en- 
titled to recover. The parties have further 
agreed in writing, that on the 22d' of M^y, 
1805, "William Crammond was unable to sat- 
isfy all his debts, which fact is to be consid- 
ered, as iJart of the ispecial verdict. 

Two questions have been made and argued 
by the counsel. 1st. At what time the judg- 
ment nisi, on a report of arbitrators, under an 
order of court, binds the real estate of the 
-defendant? Whether on the day it is render- 
ed, on the quarto die post, if no exc6f)tions be 
filed, or on the Gay when the exceptions were 
overruled, should that be their fate? If the 
land is bound, from the time the judgment nisi 
is enteired. The 2d question is, whether the 
United States, notwithstanding, are not en- 
titled to be paid in preference to the judgment 
creditor? As the opinion of the court is in 
favour of the defendant upon the second 
point, it will not be necessary to give any up- 
on the first; and the court is willing to avoid 
it, since a contrariety of opinions, seems to 
prevail upon that subject, and it is agreed 
that the point has never received a judicial 
<lecision. The question, whether the prefer- 
ence given to the United States. shaU cut 
out a judgment creditor, prior to the act on 
which the right of preference can be claimed, 
appears to be quite new. It did not occur in 
either of the cases referred to in the argu- 
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ment [U. S. v. Fisher] 2 Cranch [6 U. S-] 
358; [U. S. V. Hooe] 3 Cranch [7 U. S.] 73. 
The point decided in those cases was, that a 
mere state of insolvency, or inability in a pub- 
lic debtor, to pay all his debts, gives no right 
of preference to the United States; unless it 
is accompanied by a voluntary assignment of 
all his property, for the benefit of his cred- 
itors. There can be little doubt, but that the 
word "insolvency," mentioned in the act of 
1790 (1 Laws [Folwell's Ed.] 221 [1 Stat 145]), 
and repeated in the acts of 1797 (3 Laws [Pol- 
well's Ed.] 423 [1 Stat 512]) and of 1799 (4 
Laws [Folwell's Ed.] 386 [1 Stat. 627]), means 
a legal insolvency, which, wherever it occiu:s, 
will give to the United States this right of 
preference, as well as in the other specified 
cases, to which these subsequent laws have 
extended the cases of insolvency. 

in this case, the conveyance by Crammond, 
on the 22d of May, was of all his property, at 
which time he was unable to pay all his 
debts. It iSj therefore, a case precisely with- 
in the law, and within the principle decided 
by the above case. But the question still re- 
mains to be decided, whether this right of 
preference, which accrued on the 22d of May, 
can cut out a prior judgment creditor? To 
resolve this, the law itself must be referred 
to.., It declares, that in all cases of insol- 
vency, &c., the debts due to the United States 
shaU be first satisfied, and if the assignees of 
an insoiyeht debtor shall pay any debt due Uy 
the person or estate from whom, or for which 
they are acting, previous to the debts due to 
the United States, from such person or estate, 
bemg first duly satisfied, they shall become 
answerable for the' same, in their own persons 
and estates. These expressions are as gen- 
eral, as any that could have been used, and 
exclude all debts due to individuals, whatever 
may be their dignity. The assignees are 
made personally responsible to the United 
States, if,, in a case of insolvency, they pay 
any debts previous to those due to ttie United 
States.^ The la;w makes no exception in fa- 
vour of prior judgment creditors, and no rea- 
son has been, or we think can be shown to 
justify this court in making one. Exceptions 
there must necessarily be, as to the funds out 
of whicli the United States are to be satisfied, 
but there can be none in relation to the debts 
due from a debtor of the United States, to 
other persons. The United States are to be 
first satisfied: but then it must be out of the 
debtor's estate; if, therefore, before the right 
of preference has accrued to the United 
States, the debtor has made a bona fide con- 
veyance of his property to a third person, or 
has mortgaged the same to secure a debt; or 
if his property has been seized under a fieri 
facias, the property is divested out of the 
debtor, and cannot be made hable to the pref- 
erence claimed by the United States. The 
effect of a judgment, is merely to give to the 
judgment creditor a lien on the debtor's land, 
and a preference over all subsequent judg- 
ment creditors. But the act of congress de- 
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feats this preference in favour of the United 
States, in the cases specified in the 65th sec- 
tion of the act of 1799. 

The court is of opinion, that the law is in 
favour of the defendant. 

The plaintiffs excepted to this charge. 

A writ of error was prosecuted to the supreme 
court, where the decision of the circuit court was 
affirmed; the opinioo here stated having been 
delivered by Mr. Justice Washington, as the 
opinion of that court. 2 Wheat. [15 U. S.] 39G. 

See the following cases, on the points decided 
in this ease: U. S. v. Hooe, 3 Craneh [7 TJ. S.] 
73; Harrison v. Sterry, 5 Craneh [9 U. S.] 289; 
Prince v. Bartlett, 8 Craneh [12 U. S.] 431; 
M' Clean v. Rankin, 3 Johns. 369; Smith v. 
Tinker, 2 Day, 236. 



THEODORE KORNER, The (KENDEPT v.). 
See Case No. 7.693. 
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The THEODORE PERRY. 

18 CenL. Law J. 191.] i 

District Cnurt, E. D. Michigan. Feb. 1878. 

Maritime Liens— St^ti'te— Repaiiis—Waivek— 
Laches. 

1. Under a suite statute declaring that cer- 
tain vessels "shall be subject to a lien" for re- 
pairs, materials, etc., such hen dates from the 
time tlie repairs are furnished, and not from 
the time the vessel is seized. 

2. Though a lien fcr repairs is presumed to 
be waived by taking a mortgage upon real es- 
tate, parol evidence is admissible to show that 
the mortgage was received as collateral secur- 
ity, and with no intention of waiving the lien, 

3. Where a mortgage is received simply as col- 
lateral security ana Jot as conditional payment, 
it does not operate to extend the time for pay- 
ment of the original debt, notwithstanding the 
mortgage itself is made payable at a distant 
day. 

4. A hen for repaiis, tnrniFhed in the home port 
is entitled to be paid in preference to a subse- 
quent mortgage. 

[Cited in The Illinois, Case No. 7,005.] 

5. A lien for repairs may be enforced, not- 
withstanding the bond and mortgage given to 
secure it art noc tendered back to the mortgagor, 
or surrendered 11 court at +he trial. 

[Cited ju The Allianca, 64 Fed. 873.] 

6. The lien of a material man must be prompt- 
ly enforced as against a subsequent mortgagee, 
though the claim had noi become stale at the 
time the mortgage was given. Maritime liens 
are not pronounced stale solely upon the prin- 
ciple of estoppel. The lien holder is bound to 
diligence in the enforcement of his right, not- 
withstanding +he mortgagt-o may not have suf- 
fered directly by the delay. 

[Cited in The General Burnside, 3 Fed. 230; 
The Robert Caskin, 9 Fed. 64; The 0. N. 
Johnson, 19 Fed. 785.] 

On motion for distribution of proceeds. 

The schooner Theodore Perry, having been 
libeled by a large number of parlies, -was 
sold pendente lite, on the 16th day of Sep- 
tember, 1875, and the proceeds paid into 

1 [Reprinted by ptrmission.] 



court. Among these libels were: First, by 
the Detroit Dry Dock Company, for repairs 
furnished at Deti-oit, the home-port of the 
vessel, in July, 1874, to the amount of $2,- 
738 26. It appears that to secure this claim 
William Stewart, owner of the schooner, 
and Hannah Stewart his wife, on the 7th 
of June, 1875, nearly a year after the claim 
accrued, executed to the dry dock company 
a mortgage payable in installments of one^ 
two and three years upon certain real es- 
tate in Detroit, belonging to Hannah Stew- 
art, the wife. Accompanying this mortgage- 
was the individual bond of William Stewart 
for the amount of the bill. Second, a libel 
of Edward Mayes, for supplies furnished 
the schooner at her home-port in June, July, 
August and September, 1874, in the amount 
of §265 21, for which decree has been en- 
tered up. Third, a libel of William Smith, 
for supplies furnished at the home-port, for 
which a decree has also been rendered. 
Fourth, a libel of the Orient Mutual In- 
surance Company, for premiums upon poli- 
cies of insurance issued on the first day of 
August, 1875, the amount due being §351, 
Fifth, on the 12th of October, 1875, Hugh 
Coyne filed his petition, praying payment 
from the proceeds of the sale of the vessel 
of a certain mortgage of indemnity executed 
to him on the 4th day of October, 1875, upoa 
which there is due about $3,455, amounts- 
which Coyne had been compelled to pay by- 
reason of Indorsements for Stewart. 

J. J. Speed and D. B. Duffield, for Dry 
Dock Company. 

Li. S. Trowbridge, for Mayes. 

Mr. Atkinson, for Orient Mutual Insurance 
Company. 

F. H. Canfield, for mortgagee. 

BROWN, District Judge. Most of the- 
questions relative to admiralty jurisdiction 
and the marshaling of liens, have been so 
frequently discussed, and the conclusions 
reached so diametrically opposed to each 
other, that I feel reluctant to add another 
to the mass of adjudications which have 
served hitherto less to settle the law than to- 
Impair, in the minds of the profession, the 
value of all judicial precedents. As two 
lawyers can rarely be found to agree upon 
questions touching at all upon admiralty- 
jurisdiction, it is hopeless for an inferior 
court to attempt to establish a precedent; 
it can only follow, as nearly as possible, the- 
latest adjudications of the supreme court, 
decreeing whatever seems just in the par- 
ticular case. 

The first and most important question at 
issue relates to the relative priority of the- 
claim of the Detroit Dry Dock Company and. 
the mortgage of Hugh Coyne. A lieu en- 
forceable in this court is claimed to exist 
in favor of the dry dock company, by virtue 
of section 6648 of the compiled laws of this, 
state, which enacts that "every water craft 
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aljove five tons burthen, used or intended to 
be used in navigating the waters of this 
state, shall be subject to a lien thereon; 
first, for all debts contracted by the owner 
or part owner, master, clerk, agent, or stew- 
ard on such craft, on account of supplies and 
provisions furnished for the use of said 
water craft * * * on account of work 
done or materials furnished by mechanics, 
tradesmen or others, in or about the build- 
ing, repairing, fitting, furnishing or equip- 
ping such craft. It seems now to be set- 
tled by the supreme court, in the late case 
of The Lotawana, 21 Wall. [88 U. S.] 579, 
that liens created by state laws for neces- 
saries, which by the law maritime are cog- 
nizable in personam, may be enforced in 
the admiralty courts. As observed by the 
supreme court in that case, "it seems to be 
settled iu our jurisprudence, that so long as 
congress loes not interpose to regulate the 
subject, the rights of material men furnish- 
ing necessaries to a vessel in her home port, 
may be regulated in each state by state 
legislation. State laws, it is true, cannot 
exclude the contract for furnishing such nec- 
essaries from the domain of admiralty juris- 
diction, for it is a maritime contract; and 
they cannot alter the limits of that juris- 
diction; nor can they confer it upon the 
state courts so as to enable them to proceed 
in rem for the enforcement of liens created 
by such state laws, for it is exclusively con- 
ferred upon the district courts of the United 
States. * * * But the district courts of 
the United States, having jurisdiction of the 
contract as a maritime one, only enforce 
liens given for its security even when cre- 
ated by the state laws." 

Although the point was not made upon 
the argument I see no reason to doubt that 
the lien created by this act attaches when 
the supplies are furnished. In the case of 
Germain v. The Indiana, 11 111. 535, it was 
held that, under the water craft law of Illi- 
nois, which provided that the vessel "should 
be liable for all debts," &c., "and that no 
creditor should be allowed to enforce the 
lien created under provisions of this chap- 
ter, unless," &c,. that the act created a lien 
which attached the moment the liability was 
incurred. A different construction Avas giv- 
en to the act of 1857 [Laws (111.) 1857, p. 52], 
in the case of Williamson v. Hogan, 46 111. 
518, and The Montauk v. Walker, 47 111. 335. 
But these cases were expressly overruled 
by that of The Great West, No. 2, 57 111. 
IGS, in which the court held, under a similar 
statute, that the lien was created by force 
of the statute, and not by virtue of the 
levy and 'reizure upon the attachment. Un- 
'der the former water craft law of this state 
which provided that the vessel "should be 
liable,'*' &c., it was held in the case of Rob- 
inson V. The Red Jacket. 1 Jlich. 171, that no 
lien was created until attachment. Follow- 
ing the case of The Huron v. Simmons, 11 
Ohio, 45S, and Jones v. The Commerce, 14 



Ohio, 408, that a lien was created by the 
Wisconsin statute was decided iu the case 
of McRoberts v. The Heniy Clay, 17 Wis. 
101, and by the New York statute in the 
case of Veltman v. Thompson, 3 N. Y. 438. 
This latter statute provided that whenever 
a debt amounting to fifty dollars or upwards 
should be contracted iu the manner therein 
specified, such debt should be a lien. I 
think a distinction may be taken between 
cases where the statute declares the vessel 
"shall be liable" and those which declare 
they "shall be subject to a lien." In the one 
class the lien may be properly said to arise 
from the seizure^ in the o^her from the con- 
tract itself. I see no reason in this case why 
a lien did not arise in favor of the dry dock 
company from the time the repairs were put 
upon the schooner, which it was at liberty 
to enforce, at any time, by proper proceed- 
ings in this court. 

It "is not 'disputed that the mortgage to 
Coyne, recorded under the act of congress, 
also created a lien, notwithstanding it was 
a mortgage of indemnity. But it is insisted 
that Coyne had notice of the claim of the 
dry dock company, and that its lien as 
against hirn was not waived, and did not 
become stale by its failure to institute pro- 
ceedings within the year provided by section 
6G90. The testimony on this point is some- 
what conflicting, but I think there is sufli- 
cient to show that Coyne is chargeable with 
notice of the claim of the dry dock com- 
pany. He admits himself, that he was in- 
formed by Stewart sometime during the 
summer preceding his mortgage, that the 
diy dock company had repaired his vessels 
and that its claim was unpaid. Stewart 
himself swears specifically that Coyne knew 
of the claim; that he told him of it as 
soon as the repairs had been, put upon the 
vessel; that he thought the bill was high,, 
and had frequently talked it over with him; 
that he told him the amount was thirty-three 
hundred dollai-s, and that he mentioned the 
matter to him two or three times, once iu 
Mr. Parson's oflBlee. I see no reason to dis- 
credit this testimony. Indeed, I can hardly 
lielieve that Coyne, occupying the somewhat 
confidential relation of endorser to Stewart,, 
and depending upon this vessel for his se- 
curity, should not have had knowledge of 
this incumbrance, and taken his mortgage in. 
contemplation of it. I must hold, therefore,, 
that he is chargeable with notice, and does 
not stand in the position of a bona fide pur- 
chaser. 

Was the lien of the dry dock company 
waived by taking the mortgage of June 
7th, 1875, from William and Hannah Stew- 
art, upon the real estate of the latter, to- 
gether with the bond of William Stewart 
for the payment of his claim? While, with- 
out explanation, a waiver might be pre- 
sumed from taking a distinct collateral se- 
curity, it was held by the circuit judge in 
the Case of Hurst [Case No. 6,925], that the 
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question of payment (and consequently of 
waiver) was always one of intent; and in 
a case where a resolution of composition had 
been adopted by which the creditors agreed 
to accept the sum of twenty cents on the 
dollar, "in full satisfaction and discharge/' 
it might be explained by showing that the 
notes provided for were not intended to be 
received in payment or satisfaction of the 
original claim. A large number of authori- 
ties are cited in the opinion, not necessary 
here to be repeated. The testimony upon 
this point shows clearly that as between the 
dry dock company and Stewart, no waiver 
of its claim against the vessel was intended 
by taking the mortgage upon the real estate. 
Not only does Mr. Stewart admit it, but 
Mr. Toms, the attorney for the dry dock 
company, who drew the mortgage, and Mr. 
McVittie, the secretary of the company, 
swear unequivocally that it was taken as 
collateral. Being taken then Simply as col- 
lateral security, and not as conditional pay- 
ment, it does not even extend the time for 
payment of the original debt for the one, 
two, and three years provided by the mort- 
gage. U. S. v. Hodge, 5 How. [46 U. S.] 
282; The Maggie Jones [Case No. 8,947]; 
Austin V. Curtis, 31 Vt. 64. 

Under the facts exhibited in this case, 
which is entitled to priority of payment, the 
material man for the repairs fm'nished in 
the home-port, or the mortgagee? As a gen- 
eral rule, I should say without hesitation, 
the material man should rank a subsequent 
mortgagee. He has put repaii-s upon the 
ship which have largely added to its value 
in the hands of the mortgagee, and it is no 
more than just that the latter should take 
it with the burden thus imposed upon it. 
Indeed, if the material man has any lien at 
all, it would be grossly unjust to permit 
it to be defeated by a mortgage placed up- 
on the ship the next day, possibly for the 
very purpose of preferring some other cred- 
itor and defrauding him. Again, the work 
done by him either adds to the value of the 
vessel, or puts her in a condition for the; 
work she is about to engage in, while the 
mortgage may be given for a considex'ation 
wholly unconnected with the vessel. In this 
light I regard the Hen as, prima facie, much 
more meritorious than the mortgage. I lay 
no stress whatever upon the fact that the 
lien is created by the state law, while the 
mortgage is recorded under the act of con- 
gress. Mortgages upon vessels were valid 
long before the recording act was passed, 
although flled under state laws. The act 
was not designed to add a particle to their 
value as security, except so far as it might 
incidentally do so in providing a convenient 
place for recording them, and making the 
record notice to subsequent purchasers and 
incumbrancers. The case of T\''hite's Bank 
V. Smith, 7 Wall. [74 U. S.] 646, merely held 
that a mortgage recorded under the act of 
congress was notice to subsequent purchas- 



ers, though not filed or recorded under the 
state law, making all mortgages of chattels 
constructive notice only when recorded in 
the town in which the mortgagor resided. 
This view of the relative priority of the 
material man and mortgagee was apparently 
taken by the learned judge of the Western 
disti'iet, in the case of The St Joseph [Case 
No. 12,229], and again in The Alice Getty 
[Id. 193], in which he held that material 
men, having liens by local laws, have prior- 
ity even over prior mortgagees. Although 
a different view was taken by Judges Drum- 
mond and Blodgett in the eases of The 
Grace Greenwood [Id. 5,652], The Skylark 
[Id. 12,928], and The Kate Hinchman [Cases 
Nos. 7,620, 7,621], there is nothing in these 
opinions which necessarily conflicts with the 
position here assumed, as the mortgages in 
all these eases were prior in date to the 
lien of the material men. In Scott's Cases 
[Case No. 12,522], the mortgages also ranked 
the lien of the material man in point of 
time, and were accorded priority solely upon 
that ground. But whatever be the rule in 
the Seventh circuit, I think a decided pre- 
ponderance of authority accords a prefer- 
ence to a domestic material man, at least as 
against a subsequent mortgagee. See The 
Wm. T. Graves [Id. 17,758], decided by Wal- 
lace. J.; The Bradieh Johnson [Id. 1,770]; 
The Alice Getty [supi-a]; Francis v. The 
Harrison [Case No. 5,038]; The Granite 
State [Id. 5,687]; Donnell v. The Starlight. 
103 Mass. 227; The Norfolk, Case No. 10,297. 
The law of this state, under which the ma- 
terial man is entitled to a lien, in express 
terms accords him priority over mortgages 
both prior and subsequent. Com. Laws, §§ 
6678, 6679. I hold, therefore, the lien of the 
dry dock company is entitled to rank that of 
the mortgagee. 

Further objection is made by the counsel 
for the mortgagee, that the lien in this case 
cannot be enforced because the bond and 
mortgage have not been surrendered or de- 
livered up by the libelants or tendered in 
court. Relying upon the cases of The St. 
Lawrence, 1 Black [66 U. S.] 532; Andrews 
V. Wall, 3 How. [44 U. S.] 573; Ramsey v. 
Allegre, 12 Wheat. [25 U. S.] 611; and The 
Eclipse [Case No. 4,2C)8],— where a promis- 
sory note has been given for a claim, which 
is also a lien, and the maker of the note in- 
sists upon the objection, undoubtedly the 
court should require the note to be surren- 
dered before the lien is enforced, for other- 
wise the maker might be compelled to pay 
it again to the innocent holder. But I ap- 
prehend this rule does not apply where the 
security given is collateral and the objec- 
tion is not taken by the owner or the per- 
son who gives the security. It is entirely 
immaterial, so far as this mortgagee is 
concerned, whether this security be surren- 
dered or not; he cannot be prejudiced by its 
remaining outstanding, and I think he has 
no right to insist upon its cancellation. 
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The claim of Edward Mayes accrued short- 
ly before the mortgage was given. The an- 
swer of the mortgagee denies notice of it, 
and this is conceded by libelant. It is in- 
sisted, however, that the claim has not be- 
come stale as against the mortgagee, inas- 
much as it had not become stale when the 
mortgage was given, and there having been 
no change in the relative situation of the 
parties up to the time of filing the libel, 
the mortgagee has not been injured by the 
delay. The argument proceeds upon the 
very ingenious theory that courts pronounce 
claims stale solely upon the principle of 
estoppel. If A. unreasonably sleeps upon 
his rights; if he is silent when he ought to 
speak; if he is inactive when he ought to 
do something to assert bis rights, and there- 
by B. is induced to act as if no such right 
existed, and in ignorance of it, A. is estop- 
ped to assert his rights to the prejudice or 
injury of B. If that position is coiTeet, 
then it follows irresistibly that the laches 
or neglect of the lien-holder must have oc- 
curred befox*e the rights of the party claim- 
ing the estoppel have become fixed; in other 
words, if the claim is not stale by reason 
of the lien-holder's delay, at the time the 
mortgagee acquires his rights, no subsequent 
delay can make it stale. There is certainly 
much to be said in support of this theory. 
I had occasion myself to urge the same argu- 
ment in the case of The Detroit [Case No. 
3,832], In this case a claim for towage ac- 
crued in May and June, 1865, while the ves- 
sel was in the hands of a person who had 
contracted to purchase her. Having failed 
to fulfill his contract, she was returned to 
the owner, who took her to jCanada within 
a month or two after the services were ren- 
dered, where she remained until June 27th 
of the following year. She was then resold 
to a bona fide purchaser, without notice, 
who at once brought her within the jurisdic- 
tion of the court and kept her during the 
remainder of the summer. On October 6th 
a libel was filed and the vessel attached. It 
•was strongly insisted upon the argument, 
page 1-^,'that so far as that question was 
concerned, the case stood precisely as if 
the libel had been filed on the day she was 
brought over from Canada, as no tjhange of 
circumstances took place from that time to 
the day of filing the libel. Without pass- 
ing directly upon the question, the court ob- 
served that "the libelant was bound to know 
when she was brought over, as he could 
have learned it by observation or inquiry; 
yet he allowed the months of July, August 
and September to elapse without taking a 
step to enforce his claim. I think it was 
incumbent upon libelant to keep a careful 
watch upon her movements, to notify the 
purchaser of his claim as soon as she was 
sold, and to proceed to enforce his lien as 
soon as she was brought within the jurisdic- 
tion of the court- He was bound to know 
that this vessel was as likely to change 
23FED.OAS. — 58 



hands as any other, and should have used 
due diligence to ascertain when she was 
transferred to Alger, and to have given him 
speedy notice of his claim, in order that 
he might lose no opportunity of protecting 
himself against it. Instead of this, he al- 
lowed the three busiest months of the sea- 
son to elapse without making known its ex- 
istence. I think these facts warrant the 
presumption that the lien was waived." 
These remarks furnish a very strong infer- 
ence that the learned justice did not con- 
sider the position a sound one, as he seems 
to have taken it for granted the claim would 
not have been stale if, libelant had attached 
the vessel the moment she was brought over 
from Canada, but that his lien was waived 
hy the subsequent delay of three months. 

It is apparently conceded in the argument 
in this case that if, in the meantime, the 
mortgagee had given up any securities, or 
had been in any way placed in a worse posi- 
tion, this might be a complete answer, but 
that the burden of proving this was upon 
him. It might not always be easy to prove 
this; for example, suppose a vessel worth 
twenty thousand dollars .incumbered, first by 
the claim of a material man to the extent 
of ten thousand doUars, and secondly, by 
a mortgage of the same amount put upon 
her a month afterwards. By arrangement 
between the material man and the owner 
the credit is extended, and the lien kept 
alive for five years; and although no posi- 
tive change of circumstances may have tak- 
en place, except such as are inherent in the 
propertj", and which might be dilficult to 
prove, the vessel has graudually depreciated 
to one-half its former value, perhaps the 
mortgagee may have postponed a foreclosure 
upon the very theory that, although the 
property was greatly depreciated, older 
claims had been paid off, and thus his se- 
curity kept up to its full value; yet it 
might be very difficult to prove that such de- 
preciation had taken place. In the case 
under consideration, in all probability the 
schooner has depreciated more than the 
amount of Mayes' bill, so that the mort- 
gagee is in fact a loser by his failure to en- 
force it at the opening of navigation, and 
yet it would be utterly impossible to show 
such depreciation in dollars and cents. In 
the case of The Hercules [Case No. 6,400] 
it was held by this court that where a 
claim accrued in the summer, and the ves- 
sel changed hands the following January, 
the claim should be enforced as soon as pos- 
sible after the opening of navigation, and 
the libel, being filed in September, the claim 
was held to be stale, although it did not 
appear distinctly or clearly that the pur- 
chaser had been injured by any delay oc- 
curring after the first of June. I think he 
may rest, upon the assurance that tacit liens 
must be enforced during the current season, 
or as soon as possible after the commence- 
ment of the next season, and is not bound 
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to show that lie has actually suffered injury 
by a delay after that time. His position 
seems analogous to that of an indorser. The 
question of injury might be a very delicate 
one, and might impose upon him a burden 
which he ought not to be obliged to assume. 
For these reasons, I deem it safer to ad- 
here to the generally received doctrine up- 
on the subject of stale claims— that as against 
innocent parties they must be promptly en- 
forced. Within this ruling the libel of 
Mayes has become stale as against the mort- 
gagee. 

For the same reason the claim of Smith 
has also become stale. So far as the case 
of the insui*ance company is concerned, it is 
practically determined by the ruling in the 
case of The Dolphin [Cases Nos. 3,973, 3,974], 
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Seamen — Wages — Shipping Articles — Deser- 
tion. 

Shipping articles signed after the vessel has 
left her port of departure are not binding upon 
the seaman, and he may leave the vessel at any 
time without incurring the penalties of desertion. 

Libellant shipped on board the Theodore 
Perry for a voyage from Detroit to Ossineke, 
Mich., thence to Tonawanda, N. Y., and back 
to Detroit. Shipping articles were signed in 
St. Clair river, the day after the departure 
of the schooner on her ti'ip to Ossineke. On 
her way from Ossineke to Tonawanda she 
stopped at Detroit for repairs, when libel- 
lant left the vessel and commenced this suit 
for wages. It seems that libellant contract- 
ed a cold and rheumatism while on board the 
vessel, but he did not allege this as an ex- 
cuse for leaving, 

J. W. Finney, for libellant, 
F. H. Canfield, for claimant. 



BROWN, District Judge. This case turns 
upon the validity of the shipping articles 
signed by libellant the day after the vessel 
left Detroit. Rev. St. § 4520, requires "every 
master of any vessel of the bui-then of 50 
tons or upward, bound from a port in one 
state to a port in any other than an adjoin- 
ing state, * * * before he proceeds on 
such voyage to make an agreement in writ- 
ing or in print with every seaman," etc. Sec- 
tion 4521 provides that "if any master * * * 
shall cany out any seaman or mariner => * * 
without such contract or agreement being 
first made and signed by the seaman, such 
master shall pay to every such seaman the 
highest price or wages which shall have 
been given at the port or place where such 



seaman was shipped, for a similar voyage, 
within three months next before the time of 
such shipping," and shall also incur a pen- 
alty. Section 4523 pronounces all shipments 
of seamen made contrary to the j)rovisions 
of any act of congress void. "And any sea- 
man so shipped may leave the service at 
any time, and shall be entitled to recover 
the highest rate of wages at the port from 
which the seaman was shipped, or the sum 
agreed to be given him at his shipment." 
That the provisions of the law requiring 
shipping articles applies to lake navigation, 
was held, doubtless correctly, in Wolverton 
V. Lacey [Case No. 17,932]. Such, too, has 
been the practical construction of the law 
by the shipmasters themselves. It is insist- 
ed, however, by the claimant, that conceding 
the shipping articles should be signed before 
leaving port, the parties "waive this require- 
ment by afterward signing them; and that 
they become obligatory upon the seamen 
from this time. There is no room for such 
construction. The statute is explicit. The 
articles must be signed before leaving the port 
of departure, and if not so signed the ship- 
ment is void by tlie express language of sec- 
tion 4523. The object of requiring shipping 
articles is, primarily, to prevent imposition 
upon seamen, and disputes between them 
and the master. Indeed, title 53 of the Re- 
vised Statutes is filled with provisions de- 
signed to protect the seaman against the 
master, and even against himself; and courts 
in the construction of shipping articles lean 
constantly in favor of the seaman. "The 
courts interfere to protect seamen against 
loose and indefinite language or unfair or 
new and unusual stipulations; and wher- 
ever there is a doubt as to their meaning or 
obligation, the seaman has the benefit of the 
doubt." 2 Pars. Shipp. 35. Courts of ad- 
miralty do not allow force to any clauses 
lessening the right of seamen to their wages; 
"nor do they give any effect to the receipt 
of a sailor for his wages, whether sealed or 
parol, unless there was an actual payment 
of them." 2 Pars. Shipp. 40, 41. The well 
established rule of common law, viz.: That 
a written instrument cannot be varied by 
parol has been abrogated with regard to sea- 
men (The 'Cypress [C^se No. 3,530]), though 
remaining in full force as against the ship 
owner (The Triton [Id. " 14,181] ; The Ex- 
change [Id. 4,594]). Under the English stat- 
utes the seaman may prove the contents of 
the shipping articles without producing, or 
giving notice to produce them, and any era- 
sure or alteration therein not proved to have 
been made with the consent of all parties 
and before a public oflScer, is wholly inopera- 
tive. Macl. Shipp. 202. If the articles are 
signed under duress they are invalid- aiays- 
hew V. Terry [Case No. 9,361]; Stratton v, 
Babbage [Id. 13,527]; 2 Pars. Shipp. 36. 
The tenor of these provisions and rulings 
exhibits the extreme jealousy with which the 
rights of seamen are guarded by the legisla- 
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tures and the courts. Congress has recently 
added other restrictions upon the shipment 
of seamen upon sea-going vessels, by provid- 
ing that the articles shall be signed in every 
case before a shipping commissioner. To 
authorize a master to withhold the signing 
of the articles until the vessel has put to 
sea would enable him to impose upon the 
seaman as great a duress as if his signature 
were coerced by actual physical violence. 
From the time the vessel breaks ground the 
seaman is absolutely at the disposal of the 
master, and no redress can be had against 
him until the arrival of the vessel at the 
next port. If, for instance, the master of a 
transatlantic vessel may postpone signing 
the articles until after the vessel has passed 
Sandy Hook, he may, with equal reason, de- 
fer it until she has reached the English 
channel, and thus defeat the whole purpose 
of the statute. To permit the master, under 
these circumstances, to show that the ar- 
ticles were signed voluntarily and under- 
standingiy, and without undue influence, 
would be putting in his hands a weapon 
against which the sailor would be powerless 
to defend himself. Whenever a seaman is 
shipped, he is entitled to know at once the 
terms of his engagement, that he may exer- 
cise his option of leaving the vessel before 
she weighs anchor. While there is not the 
slightest imputation upon the master in this 
case, and while it frequently happens upon 
the lakes that the articles are not signed un- 
til after the vessel has left the port of de- 
parture, I feel compelled to hold that articles 
so signed have no binding effect upon the 
seaman. Whether they are not obligatory 
upon the master it is unnecessary here to 
determine.. See Macl. Shipp. 203. The fact 
that at the time the articles were signed the 
vessel was bound, primarily, to a port in the 
same state, is of no consequence; the voy- 
age was entire— to Ossineke, Tonawanda, 
and back, and that voyage had been com- 
menced. 

There must be a decree for libellant for 
the rate of wages agreed to be given him at 
the time of the shipment; but as he recovers 
upon a mere technicality, and his conduct 
in leaving was such as to amount to deser- 
tion if the articles had been duly executed; 
and as the master seems to have acted fair- 
ly, I think costs should not be given with 
the decree. It is true that libellant was sick 
with a cold and with rheumatism at the time 
he abandoned the vessel, but, conceding that 
siclcness was a sufficient excuse for leaving, 
of which there may be some doubt, he did 
not claim the right to leave on that account, 
but abandoned the vessel suddenly and with- 
out assigning a reason, or even demanding 
his wages. 



THBODOR HEINRICH, The (JANSEN v.). 
See Case J^o. 7,215. 
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Case M"o. 13,881. 

THIBAULT et al. v. DE BASAVILBASO. 

[Baldw. 9.] 1 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1828. 

AoTioss — Blectios — CosTR ACT — Tout — Insol- 
VEscT—DiscHAiiGE— Estoppel. 
The plaintiff sold to the defendant certain 
goods in Philadelphia, and at the same time de- 
hvered to him other goods to be disposed of at 
Havanna, on account of the plaintiff. The de- 
fendant took all the goods to Havanna and there 
pledged them as a security for money advanced 
to him; on his revurn to Philadelphia, this suit 
was commenced against him. This action was 
on the ease, but no declaration was filed. So it 
stood when a judgment was entered generally; 
afterwards, by an agreement between the par- 
ties, the judgment was confessed on the record 
to be for a certain sum, and notes were taken 
for the amount, payable"' at distant periods, and 
execution stayed accordingly. After these ar- 
rangements were made, the defendant was duly 
discharged by the insolvent laws of Pennsyl- 
vania, and after his discharge, the plaintiff filed 
his declaration in the above suit in trover, and 
charged the defendant with a tortious conver- 
sion to his own use, of the goods in both invoices; 
the alleged tort vcas the pledging of the goods at 
Havanna. If on these facts the plaintiff had 
originally an election to bring his suit on the 
contracts or for a tort, yet as it clearly appears 
by the whole course of proceeding that he had 
proceeded upon the contracts, he cannot, by 
filing under these circumstances a declaration 
in trover, turn his suit into one for a tort. The 
contract and promises having been made in Phil- 
adelphia, by persf ns resident here, and to be ex- 
ecuted here, the rule for the esoneretur was 
made absolute. 

Sur rule to show cause why an exoneretur 
should not be entered on the bail piece; the 
defendant [P. De Basavilbaso] having been 
discharged by the Insolvent laws of Pennsyl- 
vania. 

BY THE COURT. On the 29thtof March, 
1828, the plaintiffs [Thibault & Bros.] sold to 
the defendant a quantity of jewellery 
amounting to 3,172 dollars, and on the same ■ 
day delivered to him other jewellery to the 
amount of 2,1G0 dollars, which by an entry 
on the plaintiffs' books are declared to be 
"goods sent by Mr. Basavilbaso to be sold 
for Thibault & Bros., or to be returned, if 
they are not sold for the invoice prices; Mr. 
Basavilbaso to pay all expenses, and run all 
risks, for the profits arising from the same, 
over and above the invoice price." 

On the 1st of April following, the plaintiffs 
received from the defendant a draft and note 
amounting together to 3,172 dollars, and in 
the receipt given for them they agree, that 
Should any part of the jewellery, per invoice 
of the same date, be returned to them with- 
in six months, in like good order, to receive 
the same on account of the above mentioned 
draft and note; all che goods thus obtained 
from the plaintiff, that is the invoice of 2,160 
dollars as well as that of b,172 dollars were 
shipped to Havanna by Vezin & Von Lon- 

I [Reported by Hon. Henry Baldwin, Circuil 
Justice.] 
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gerke, merchants of this city, consigned to 
the defendant, hy wbom the insurance and 
all other expenses were paid; he probably 
went in the same vessel with the goods to 
Havanna, where he received the jewelleiy, 
and deposited both invoices into the hands 
of Messrs, A. Morales & Co., merchants of 
Havanna, as security for 2,000 dollars ad- 
vanced to him on account of the said Jewel- 
lery. On the 7th of October, 1828, the de- 
fendant having retu ned, this suit was 
brought against him, generally, in case, and 
bail demanded in the sum of 5,000 dollars, 
but no declaration was filed. On the 22d of 
December, 1828, an agreement was signed by 
tlie plaintiffs' attorney, and by the defend- 
ant confessing judgment for the sum of 1,700 
dollai-s to be paid by equal instalments, in 
one, two and three years, execution to be 
stayed accordingly, and the judgment was 
entered on the same day conformably to the 
agreement, oo declaration being yet filed. 
This sum of 1,700 dollars is the balance stat- 
ed to be due from defendant to plaintiffs on 
an account whi-Jh is dated on the same 22d 
of December: and on the same day the 
plaintiffs gave a receipt to the defendant, for 
three notes bearing date at Philadelphia, on 
the 20th day of December, 1828, and payable 
severally in one, two and three years, and 
declared to be "for balance of 1,700 dollars 
due them on account." As these notes bear 
a date two days antecedent to that of the 
account on which this balance is sti-uck, they 
must either have been antedated, or the 
amount must have been settled by the par- 
ties before the account was actually stated 
in form. They are, however, expressly de- 
clared to be for the "balance due them on 
account," and however we may connect them 
with the judgment, whether the judgment 
was given to secure th6m, as the defendant 
asserts, or they were a means of obtaining 
satisfaction of the judgment, as the plain- 
tiffs contend, still we cannot doubt that the 
sum or debt for which both the judgment and 
the notes were given, was the balance of 
1,700 doUai-s, settled by the parties in the 
account of 22d December, 1828; the dates 
are the same; and where was this sum of 
1,700 dollars, mentioned in the judgment, in 
the notes and in the receipt given for the 
notes, found and ascertained to be the 
amount of the debt due to the plaintiffs, un- 
less in the account settled on the 22d of De- 
cember, 1828 V 

On 31st March, 1829, three months after 
these arrangements were completed, the 
plaintiffs paid to Morales & Co. the money, 
with additional charges, amounting together 
to 2,400 dollars, for which the jewellery had 
been pledged by defendant; and by refer- 
ring to the account of 22d of December, it 
will be seen that a credit is allowed to the 
defendant, of 4,200 dollars, amoimt of jew- 
ellery at Havanna, and a charge is made 
against him for the money which had been 
advanced to him on the jewellery by Mo- 



rales & Co., with the expenses; by which it 
is evident that on the settlement made on the 
22d December, the plaintiffs assumed the 
debt due from defendant to Morales & Co., 
and that the whole goods deposited by de- 
fendant, as well those which were absolutely 
purchased of the plaintiffs as those which 
were sent to be sold under the agreement 
mentioned, were passed to the plaintiffs. 

All matters having been thus arranged be- 
tween the parties, the balance due to the 
plaintiffs ascertained, notes given for the pay- 
ment ol it, and a judgment entered on the 
suit according to their agreement and in 
conformity with the notes; the formality of 
filing a declaration, which surely was in- 
cumbent upon the plaintiffs, and of course 
the neglect was theirs, had never been at- 
tended to. On 29th October, the defendant 
having complied with the requisitions of the 
law, was duly discharged as an insolvent 
debtor, by the court of common pleas of 
Philadelphia county. On November 13, 1820, 
the plaintiffs' attorney filed his declaration, 
in which he charges the defendant, as his 
cause of action in this suit, with having con- 
verted and disposed of the jewellery contain- 
ed in both invoices, to his own use; and the 
action which until this time, nearly eleven 
months after the judgment, had stood on the 
docket with the equivocal description of an 
action on the case, now assumes the charac- 
ter of an action of trover, for a tortious use 
or conversion of the property of the plaintiffs 
at Havanna, in the island of Cuba. 

All the contracts between these parties, in 
relation of these goods, were made at Phila- 
delphia, some before the goods were shipped 
and some after return of defendant to this 
country; and, of course, if the judgment, which 
is now the debt of the defendant to the 
plaintiffs, is to be considered as a judgment 
rendered in an action of assumpsit, or on the 
contract and promises between the parties, 
the discharge by the insolvent laws of the 
state will operate upon it; but if the transac- 
tions at Havanna must be taken as the 
ground of the suit and its judgment, a differ- 
ent result would follow; and the discharge 
of the defendant will not avail him against it. 
"Whether by the peculiar agreement under 
which the jewellery contained in the invoice 
of 2,160 dollars was delivered to the defendant, 
to be taken to Havanna entirely at his expense, 
and at his risk— to be indeed at his risk after 
their arrival at Havanna, whether sold or not 
sold, with a full right to all the profits that 
might be made on them above the invoice 
price, whether such an agreement did not place 
these goods entirely at the disposal of the 
defendant, he being always accountable for 
the invoice price — or, at least, whether they 
were not placed so indefinitely in his power, 
that the use he made of them in common 
with his own, could not be considered to be 
a wrongful disposal of them, a tortious un- 
authorized conversion of them to his own 
use, and make him responsible in an action 
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of trover, I do not find it necessary to decide. 
If on the wliole transaction the plaintiffs had 
an election to proceed against the defendant 
on their contract, or on the tort, by assump- 
sit or in trover, and 1 am ■well satisfied, that, 
in point ot fact, it clearly appears they made 
their election, that they did bring their suit 
and enter their judgment on the promises 
and not on the -wrong; it cannot be permitted 
to them to undo what they have so solemnly 
done, on an unexpected turn of events, to 
give a new character to all their proceedings; 
to throw up as nugatory, the settlement de- 
liberately made with the defendant— the 
notes received from him in payment of the 
amount agreed to be due, which have no pos- 
sible reference to or connection wim any 
wrong, but a clsar and direct connection 
with the settled account, and to set up a 
claim for damages ailsing from a tort com- 
mitted at Havanna— to allege that the judgT 
ment rendered, in an evident connection 
with the above mentioned account and notes, 
was in truth a judgment confessed for dam- 
ages for the alleged wrong at Havanna. 

The whole proceeding and documents 
show, beyond the reach of doubt, that the 
judgment was given for an amount found 
due on the whole dealings between the par- 
ties, comprehending not only the goods said 
to have been converted, but those also which 
were absolutely sold to the defendant and 
subject wholly to his disposition, and even 
other articles not found in either of the in- 
voices now in controversy, 1 cannot raise a 
question that this judgment was taken on 
this settlement of all matters between the 
parties, and cannot be applied to the wrong 
said to have be^-n committed by defendant 
with th.e goods which form but a part of the 
account settled; and if as to those goods the 
plaintiffs can have a right of action in trover, 
it was merged « i surrendered on their subse- 
quent dealings and agreements with the de- 
fendant. By those they consented to take 
back to themselves the property they aUege 
had been illegally converted by defendant to 
his own use: and further, to charge them- 
selves with .the payment of the money* he 
had taken up on them; the.v have assumed 
the debt due by the defendant to Morales & 
Co., and they have 11 consideration of this 
obtained a right to receive from Morales & 
Ck),, not only the goods which they say be- 
long to them, but a larger amount of other 
goods to which they had qo claim. They 
have adopted the whole transaction between 
the defendant and Morales & Co., and this 
arrangement wa» afterwards fully completed 
and carried into effect, by their paying the 
amount due to Morales & Co., and receiving 
from them all the gooos deposited by the 
defendant Their right of recovery in an ac- 
tion of trover was limited to the amount of 
the invoice of i 160 dollars; but they have 
received in consequence of their agreement 
or compromise with the defendant the sum 
of 4,200 dollars, and still retain it; can they 



be permitted to have the whole benefit of 
this arrangement and afterwards to repudi- 
ate a part of itV May they now affirm the 
part which has been so beneficial to them, 
and reject tne restV Their debt or claim 
upon the defendant, under both invoices, 
was 5,332 dollars. This they have fortunate- 
ly reduced to 1,700 dollars by the voluntary 
delivery to them by the defendant of goods 
to which they do not and cannot pretend a 
claim, and shall they now keep these goods and 
reject the agreement on the faith of which 
they obtained them? Was this the under- 
standing of the parties, or any of them, when 
the arrangement was made and the judg- 
ment confessed? If this were intended to 
be a judgment in an action of trover, for the 
wrongful conversion of goods of the value of 
2,160 dollars, how were the damages put at 
1,700 dollars, and who can say that this 
amount is due on the invoice of the goods 
actually sold, or on that of .ne goods sent to 
be sold for the plaintiffs? It is undoubted 
that the goods said to have been converted 
have actually been returned to the plaintiffs; 
and although they did pay upwards of 2,000 
aollars to obtain them, yet they also 'obtained 
other goods of a greater value than all they 
paid. 

Being entirely satisfied that the^ judgment 
entered in this case, and against which the 
bail in the action seeks to be relieved by 
reason of the discharge of the defendant un- 
der the insolvent laws of this state, is a 
judgment confessed and rendered on assump- 
sit, or contracts and promises made at Phil- 
adelphia, and not in a foreign state, I direct 
that the rule xov an exoneretur be' made ab- 
solute. 
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In i-e THIELL. 

L4 Biss. 241.J 1 

District Court, D. Indiana. July, 186S, 

BaSKUUPTCT — EXEMPTIOSS — DiSCEETIOXART 

Power — Exceptions. 

1. When a bankrupt applies to his assignee 
for the exemption of property under the four- 
teenth section of the act [of 1867 (14 Stat 522)] 
and the application is. refused, the proper way 
of bringing the matter before the district judge 
for his decision, is to except to the decision of 
the assignee. 

2. The exemption clause in the fourteenth sec- 
tion of the act, authorizing the assignee to set 
apart "other articles and necessaries," vests a 
discretionary power in* the assignee, and his ac- 
tion thereon ought not to be reversed unless it 
plainly appears that he has abused his author- 
ity. 

[Cited in Ke Steele, Case No. 13,346.] 
[Cited in McClung v. Stewart, 12 Or. 431, 8- 
Pac. 448J 

3. Such exemptions, however, cannot include 
manufactured articles kept for sale. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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[In the matter of W. H. Thiell, a bank- 
rupt] 

McDonald, District Judge. This matter 
comes before me on a certificate of a register 
in banliruptcy under the sixth section of the 
bankrupt law^. The certificate states that 
"the assignee, Samuel O. Davis, having, un- 
der the five-hundred-dollar exemption clause, 
set ofE to the bankrupt the sum of three 
hundi'ed and sixty-three dollars and fifty- 
three cents, which includes household and 
kitchen furniture, and tools of trade, with 
some other items, the counsel for the peti- 
tioner claims that the assignee should make 
up the sum of five hundred dollars out of i-ne 
stock on hand of the petitioner, he being a 
tinner, and having been engaged in the tin 
and stove business, and the stock consisting 
of such articles as are used and sold in that 
business. This the assignee would be wil- 
ling to do, but that he conceives the lan- 
guage of section fourteen leaves him no dis- 
cretion. The words, 'other articles and nec- 
essaries,' he holds cannot extend to articles 
held on sale. To this action of the assignee 
counsel ■ for the petitioner objects." It is 
presumed that by the term "petitioner," in 
this certificate, the register means the bank- 
rupt, though, so far as concerns the papers 
before me, no petition appears to have been 
filed. 

In cases like the present the fourteenth 
section of the bankrupt act provides, that 
"the determination of the assignee in the 
matter shall, on exception taken, be subject 
to the final decision of the court." There is 
here no formal exception taken to the ruling 
of the assignee; and the case can hardly be 
said to be regularly before me. Neverthe- 
less, it may be as well perhaps that I should 
express an opinion on the disputed point in 
the form in which it is presented. 

So far as the question presented is con- 
cerned, the fourteenth section of the act pro- 
vides that "there shall be excepted from the 
operation of this section the necessary 
household and kitchen furniture, and such 
other articles and necessaries of such bank- 
rupt as the assignee shall designate and set 
apart, having reference, in the amount, to 
the family, condition, and circumstances of 
the bankrupt, but altogether not to exceed 
in value, in any ease, the sum of five hun- 
dred dollars." 

I construe this provision of the act, so far 
as it relates to "necessary household and 
kitchen furniture," as being imperative on 
the assignee, though he must judge and de- 
termine what furniture of the kind describ- 
ed is, under the circumstances, necessary. 

So far as concerns the phrase "other arti- 
cles and necessaries," in the act, I think that 
congress meant to leave it to the sound dis- 
cretion of every assignee in bankruptcy to 
determine what and how much property of 
this kind, over and above necessary house- 
hold and kitchen furniture, and not to ex- 



ceed in all five hundred dollars, ought, un- 
der the circumstances of each particular 
case, to be exempted from the operation of 
the bankrupt law. The term "necessaries" 
used in the phrase last cited, may include 
things other than household and kitchen fur- 
niture. It may, for example, include provi- 
sions for a family, and the tools of a trades- 
man, and the books of a professional man. 

The phrase "other articles" occmTing in the 
fourteenth section of the act is a very in- 
definite expression. It might Include fam- 
ily pictures, "keep-sakes," a cheap watch or 
clock, and many other things of small val- 
ue; but it certainly should not be construed 
as including things of considerable value, 
used only as things of ornament or pleasure, 
as gold watches, pianos, and the like. "Wheth- 
er it may fairly be construed as including 
material for carrying on a trade, may oe 
doubtful; though I think cases might exist 
in which a moderate quantity of such mate- 
rial would be fairly comprehended under the 
tex*m "other articles," I am of opinion that 
it would not Include manufactured articles 
kept for sale. 1 think, therefore, that in 
this case, th^e assignee acted properly in re- 
fusing to set off to the bankrupt the tin 
ware which he had on hand for sale. Wheth- 
er, in refusing to allow him to retain any of 
the material out of which he manufactured 
tin ware for sale, the assignee acted with 
sound discretion, is not quite so clear. But 
he had a better opportunity, from a refer- 
ence "to the family, condition, and circum- 
stances of the bankrupt," to judge what was 
proper in the case,' than I, who am altogeth- 
er uninformed touching these matters, could 
have. Therefore, I cannot undertake to say 
that he did not exercise a sound discretion in 
refusing to allow the exemption prayed by 
the bankrupt. 

According to what has been said, this au- 
thority on the part of the assignee in bank- 
ruptcy to exempt in favor of a bankrunt 
"other articles and necessaries," Is a discre- 
tionary power. Now, it is a rule that when 
a discretionary power is confided to an in- 
ferior officer or court, the action on such a 
power will not be reversed, unless it plainly 
appear that the discretionary power has 
been abused. Gordon v. Spencer, 2 Blackf. 
286; Heberd v. Myers, 5 Blackf. 94; Tink- 
ler V. Palin, 19 Blackf. 240; Hunter v. El- 
liott, 27 Blackf. 93. Indeed, the supreme 
court of the United States has gone further 
and held that the execution of a discretion- 
ary power cannot be reviewed In. a court of 
errors. Philadelphia & T. R. Co. v. Stimp- 
son, 14 Pet. [39 U. S.] 448. The bankrupt 
act does, however, authorize this court to 
review, and, in proper cases, to revise, the 
action of an assignee in the exercise of the 
discretionary power under consideration. 
But In determining what this court shall do 
In such a case, I think the question should 
always be, has the assignee plainly abused 
the discretionary power 'confided to him? 
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And if it does not appear that lie bas. bis 
action should be affirmed. 

In this view of the matter, I sustain the 
action of the assignee. 

NOTE. Where the assignee wrongfully ex- 
empts in his list, household furniture, necessary 
articles, etc., exceptions must be taken to his 
report. In re Gainey [Case No. 5,181]. 

But in cases of exempting real estate unlaw- 
fully, no exceptions need be taken to the as- 
signee's report, as no title passes thereby, but 
the creditors may except to the assignee's ac- 
count, and hold Mm responsible for the value of 
the exempted property. Id.; In re Farish [Case 
No. 4,647] ; and In re Jackson [Id. 7,127]. 
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THIELMAN v. REYNOIiDS. 



[Syllabi, 4.] 
Circuit Court, D. Minnesota. 



1876. 



Estoppel — ^Election of Remedies — Action for 
CoKVEBSiox — Rescission op Contkaot. 

[1. PlaintifE held the warehouse certificate of 
H. & Go. for It spiicial deposit of spring wheat, 
but, on demanding the same, was informed that 
they had sold it to defendant. H. & Co. then 
agreed to pay plaintiff $1.10 per bushel for the 
wheat, made ? part payment in cash, and for 
the remainder gavo him a bill of sale of a bin 
of winter wheat then in their warehouse. Short- 
ly afterwards they informed him that the win- 
ter wheat did not belong to them, but was pur- 
chased with defendant's money, and they were 
merely his agents. Thereupon plaintiff brought 
replevin against H. & Co. for the winter wheat, 
but defendant was admitted as a party, and 
found to be the owner thereof. Plaintiff then 
sued defendant for conversion of his spring 
wheat. Held, that the doctrine of estoppel by 
election of remedies did not apply, for plain- 
tiff's agreement with H. & Co. to take the winter 
wheat in part payment implied a warranty of 
title thereto, and as H. & Co. were shown to 
have had no title, he was remitted to his orig- 
inal remedies for the conversion of his spring 
wheat, of which conversion defendant wais equal- 
ly guilty with H. & Co.] 

[2. The rule that he who rescinds a contract 
must return all that he received under it did 
not apply, so as to require plaintiff to restore to 
H, & Co. the cash payment, as a prerequisite to 
maintaining the suit; for, as they were unable 
to restore his spring wheat, it was sufficient 
that the amount of his recovery should be re- 
duced by the amount of the cash payment.] 

[This was an action by Christian Thielman 
against Joseph RejTiolds to recover damages 
for the conversion of certain wheat. There 
was a verdict for plalntifE, and defendant 
moved for a new trial.] 

The plaintiff brought suit to recover dam- 
•ages for a conversion of his spring wheat 
in the year 1874. It appeared at the trial, 
that on April 20, 1874, the plaintiff held the 
warehouse certifleate of Hoag & Co., of Wa- 
basha, Minnesota, for a special deposit of 
1,19614 bushels of spring wheat. He made a 
demand for the same, and one of the firm 
informed him the wheat had been sold by 
them and shipped to Joseph Reynolds, the 
defendant Hoag & Co. finally agreed to pay 
for the wheat at the rate of $1.10 per bushel. 
It is undisputed that plaintiff, when he dis- 



(Case ISfo. 13,883) THIIDLMAN 

covered Hoag & Co. had sold the wheat, 
consented to take $1.10 per bushel, and did 
receive in cash §300, and for the balance a 
bill of sale of a bin of winter wheat in 
their warehouse, which they affirmed be- 
longed to them. On the next or second day 
after this arrangement, Hx/ag St Co. told 
plaintiff they were the agents of the de- 
fendant, and the Tvinter -wheat was purchas- 
ed with his money, and did not belong to 
them. It is also undisputed that Hoag & 
Co. were storing wheat on their own ac- 
count. When a demand was made for the 
winter wheat, plaintiff was informed it had 
been purchased with defendant's money, and 
he then brought an action of replevin against 
Hoag & Co. in the state court, and on a trial 
defendant, being admitted as a party, he 
(the present defendant) was decided to De 
the owner. It is also undisputed that de- 
fendant received from Hoag & Go. the spring 
wheat, and plaintiff has never realized any 
more than $300 for it. There was evidence 
to show the market value of spring wheat at 
the time of the conversion. 

Upon these facts disclosed, the court in- 
structed the jury that the plaintiff was en- 
titled to recover, and the measure of dam- 
ages would be the actual value of the wheat 
taken at the time of conversion, and that a 
deduction from the amount found should be 
made of $300. The jury rendered a verdict 
for the plaintiff. Defendant now moves for 
a new trial, and urges that, on the undis- 
puted facts, the court erred in giving this 
Instruction, and the defendant was entitled 
to a verdict; that the plaintiff occupies in 
this suit a position inconsistent with his 
previous conduct. 

Bigelow, Flandrau & Clark and S. L. Camp- 
bell, for plaintiff. 

Wilson & Taylor, for defendant. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. It is claimed 
the plaintiff cannot maintain this suit; that 
by the attempt to enforce, under the wai"e- 
house receipt, his right to the winter whbut, 
he elected to ratify the transaction with 
Hoag & Co., and thereby affirmed the title 
to the spring wheat in Reynolds, the de- 
fendant. The general doctrine of estoppel 
by election of remedies is agreed to, as claim- 
ed; but this case does not fall within the 
rule. At the time plaintiff presented his cer- 
tificate of special deposit, and demanded his 
spring wheat, April 20, 1874, Hoag & Co. 
had wrongfully parted with it. His legal 
remedies then were either to sue for the val- 
ue, or to follow his wheat. He did neither. 
But Hoag & Co. agreed to allow him $1.10 
per bushel, and paid $300 in casn, and "turn- 
ed out" for the balance a bin of winter 
wheat in their warehouse, affirming that 't 
belonged to them. In this transaction, the 
title to the winter wheat was warranted 
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"wlien Hoag & Co. gave the -warehouse re- 
ceipt. Subsequently, ■when informed they 
■were not the owners, plaintiff commenced 
suit to settle the question. In his effort to 
obtain possession he failed, and the defend- 
ant in this suit was declared to be the own- 
er. This result determined that Hoag & Co. 
had not fulfilled the conditions of the sale, 
and had not satisfied the demand of the 
plaintiff. The sale was not to be concluded 
until the winter wheat came into his actual 
possession. If a conditional sale and deliv- 
ery of chattels is made, and the vendee fails 
to perform, the vendor can recover his prop- 
erty, or its value; and if the sale and de- 
livery is induced by fraud, the property or 
its value can be recovered from the vendee, 
notwithstanding its manual tradition, or 
from any person claiming title through him. 
The failure of ownership in Hoag & Co., de- 
termined by the result of the replevin suit, 
remitted plaintiff to all the remedies he pos- 
sessed w^hen he demanded his special de- 
posit, and this defendant, being equallj' guil- 
ty of a conversion, is liable. It makes no 
difference, as I can perceive, that legal pro- 
ceedings were fallen to settle the title to the 
winter wheat. The demand of the plaintiff 
was not satisfied, as that suit determined, 
and the title to the spring wheat did not 
pass from the plaintiff by this transaction 
with Hoag & Co. It is urged that the ac- 
ceptance of $300 in part payment, and fail- 
ure to return it, is inconsistent with the 
effort to recover in this action. Ordinarily, 
the party who rescinds a contract should 
return all he has received upon it. This is 
only necessary to place himself in his origi- 
nal position. But here, it is manifest, Hoag 
& Co. could not restore the spring wheat, 
and plaintiff was not obliged to tender or 
return the $300. The plaintiff should be in- 
demnified to the extent of his loss only, and, 
as Hoag & Co. were the agents of Reynolds, 
it was proper that judgment should be re- 
duced pro tanto. I find no error upon a fuU 
review of the case. New trial denied. 



THIRD NAT. BANK (FIRST NAT. BANK 
v.). See Case No. 4,801. 

THIRD NAT. BANK (GERMAN AMERI- 
CAN BANK v.). See Case No. 3,359. 

THIRD NAT. BANK v. PAPIN. See Case 
No. 12,239. 

THIRD NAT. BANK (RANKIN v.). See 
Case No. 11,568. 

THIRTEEN BALES, ETC. (JOHNSON v.). 
See Case No. 7,41o. 

THIRTY-FIVE BARRELS OF HIGH 
WINES (UNITED STATES v.). See 
Case No. 16,460. 

THIRTY-FOUR BARRELS OF DISTILL- 
ED SPIRITS (UNITED STATES v.). 
See Case No. 16,461. 

THIRTY-FOUR BARRELS OP WHISKEY 
(UNITED STATES v.). See Case No. 16,- 
462. 



[23 Fed. Cas. page 920] 

THIRTY-NINE BARRELS OF SPIRITS 
(UNITED STATES v.). See Case No. 16,- 
463. 

THIRTY-NINE THOUSAND ONE HUN- 
DRED AND FIFTY CIGARS (UNITED 
STATES v.). See Case No. 16,464. 

THIRTY- NINE TRUNKS (UNITED 
STATES v.). See Case No. 16,465. 

THIRTY-SEVEN BARRELS OP APPLE 
BRANDY (UNITED STATES v.). See 
Case No. 16,466. 

THIRTY-SEVEN BARRELS OF RUM 
(UNITED STATES v.). See Case No. 16,- 
467. 

THIRTY-SIX BARRELS OP HIGH 
WINES (UNITED STATES v.). See 
Cases Nos. 16,468 and 16,469. 

THIRTY-THREE BARRELS OF SPIRITS 
(UNITED STATES v.). See Case No. 16,- 
470. 
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THISTLE V. HAMILTON. 



[4 Dill. 162.] 1 
Circuit Court, W. D. Missouri. 



1877. 



Bankkuptct— -Appeal— Rev. St. §§ 4980, 4984 — 
Right to Joky Trial— Waiver of Right. 

1. A creditor, whose claim is rejected bv the 
bankruptcy court, and who duly takes aii ap- 
peal to the circuit court, and there files a decla- 
ration to which the assignee has pleaded, has the 
right to have the issues of fact thus presented 
tried by a jnry. Rev. St §§ 4980, 4984. 

2. The right to a jury trial may be waived in 
such a ease, and such waiver need not necessari- 
ly be by written stipulation. 

3. Under the circumstances, the right to a 
jury trial was held not to have been waived by 
the creditor, where the appeal was inadvertent- 
ly submitted and decided as if the cause had 
been brought to the circuit court by a writ of 
error. 

The plaintiff [Mary H. Thistle, administra- 
trix] presented in the district court a claim 
for a large number of ties sold and delivered 
to the banki'upt. The claim was opijosed by 
the assignee, and a jury trial was had in the 
district court, and a verdict returned for the 
defendant [H. B. Hamilton, assignee in bank- 
ruptcy of the Lexington & St. Louis Railroad 
Company], on which judgment was rendered- 
[Case unreported.] The plaintiff perfected an 
appeal to the circuit court, as required by the 
bankrupt act (section 8 of original act; Rev. 
St. §§ 4980, 4984; rule 26 of general orders in 
bankraptcy). In the circuit court the claim- 
ant filed her statement or declaration, as re- 
quired by section 4984 of the Revised Stat-, 
utes, and the assignee filed an answer in de- 
nial. The case was entered on the appeal 
docket, and was submitted to the court, noth- 
ing being said about a jury by either party. 
The record sent ap from the district court 
contained a bill of exceptions, embodying all 
the evidence and exceptions to portions of 
the charge of the distiict court to the jury, 
and to certain rulings in respect of testimony. 

1 [Reported by Hon John P. Dillon, Circuit 
Judge, and Lere reprinted by permission.] 
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In the arguments before the circuit court, the 
appellant relied chiefly upon the alleged er- 
roneous rulings of the district court in mat- 
ters of law, and these rulings not being con- 
sidered by the cimnit court to be erroneous, 
that court, at the November term, 1876, or- 
dered the judgment below to be affirmed. 
.[Case unreported.] A motion was made, dur- 
ing the same term, by the appellant, to set 
aside this order of affirmance, and to proceed 
with the trial of thp case in accordance with 
section 4984 of the Revised Statutes. It is 
this motion which is now before the court for 
decision. 

N. 0. Kouns, for the motion. 
H. B. Hamilton, contra. 

DILLON, Circuit Judge. The claimant pre- 
sented her claim in the district court, and 
made proof thereof, as required by section 
5076 of the Revised Statutes. The assignee 
filed objections, and t)ie claim was certified 
by the register to the district court, which 
granted the demand of the claimant for a 
trial by jury This trial resulted in a ver- 
dict for the assignee, on which judgment was 
rendered, and the claimant appealed to this 
court in due time and form, and filed the 
statement or declaration required by section 
4984, to which the assignee pleaded, denying 
the claim. Notwithstandmg the district court 
granted a jury trial, the appeal was really 
from the decision of that court rejecting the 
claim; and, on the appeal being taken and 
perfected, the claimant was entitled to have 
the cause determined, as provided in section 
4984. This section enacts that, upon enter- 
ing the appeal in the 'jircuit court, the cred- 
itor shall file "a statempnt in writing of his 
claim, setting forth the same, substantially, 
as in a declaratioa for. the same cause of 
action at law, and the assignee shall plead or 
answer thereto in like manner, and like pro- 
ceedings sliall thereupoQ be had in the plead- 
ings, trial, and determination of the cause, 
as in action at law, commenced and prose- 
cuted in the usual manner, in the courts of 
the United States," etc. The appellant hav- 
ing filed her declaration, and the assignee 
having answered, ist.aes of fact were thus 
presented which either party had the right 
to have determined by a jury. The proceed- 
ings in the district court may be summary, 
without a jury, and the claim rejected as not 
being duly proved, or as being founded in 
fraud, illegality, or mistake. Rev. St. § 5081; 
Catlin V. Foster [Case No. 2,519]. An appeal 
is allowed, which, m such cases, is really con- 
verted into an action at law in the circuit 
court, and is to be tried like actions at law 
commenced originally in that court. Rev. St. 
§§ 4980, 4984; Rulo 26, General Orders in 
Bankruptcy, jl agree with the late Judge 
■Woodruff, that "these sections contemplate 
not a mere review of the adjudication in the 
district court, but th-i trial of the questions 
of fact by a jxu:y upon pleadings and an is- 
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sue, or an issue of law, if there shall be a 
demurrer." In re Place [Case No. 11,200]; 
In re Jaycox [Id. 7,237]; Catlin v. Foster [su- 
pra]. Undoubtedly the parties can waive the 
right of a trial by jury in such a case, the 
same as in cases at law commenced in the 
circuit court by original process; and such 
waiver need not necessarily be by written 
stipulation. Kearney v Case, 12 Wall. [79- 
U, S.] 275. If the parties in the present ap- 
peal had said, "We submit the case to the 
court upon the testimony which is embodied 
in the bill of exceptions," and the circuit 
court had examined this testimony and found 
that the claim was not sustained, we should 
have refused a motion afterwards for a trial 
by jury. But no such agreement was made^ 
and no such course taken. It was inadvert- 
ently submitted and decided as if the case 
had been brought into the circuit court by a 
writ of error. The evidence is conflicting; 
there was no intention on the part of the ap- 
pellant's counsel to waive a jury trial; and^ 
under the circumstances, it would be apply- 
ing too strict a rule *o hold that what was 
done precludes the creditor from having the 
issues of fact tried in tne usual manner. The 
order of affirmance will be set aside, and the 
cause will stand for trial by a jury. Motion 
granted. 

NOTE. The point stated in the first head- 
note, in relation to the right of a trial by jury, 
was ruled the same way by Mr. Justice Miller, 
in Manning v. Simpson, in the circuit court for 
the Eastern district of Missouri, September 
term, 1877. [Case unreported.] 
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Case No. 13,885. 

Es parte THOMAS. 

[3 App. Com'r Pat. 346.] 

Circuit Court, District of Columbia. 1860. 

Patents — Limited Specifications — Failure to- 
Am BNi>—NovEi.Ty— Anticipation'. 

[1. Where the applicant, represented by com- 
petent counsel, is put upon inquiry by the ruling 
of the board of appeal that his claim in the speci- 
fications is not limited to the only patentable de- 
vice in his machine, the court upon appeal will 
not relieve him from the effect of the failure 
to amend his specifications.] 

[2. Thomas' application for a patent for an 
improvement in devices for driving machinery, 
consisting of a portable hand power operated on 
the pendulum plan, lield properly rejected for 
want of novelty in his claim and as anticipated 
by others.] 

[Appeal by G. D. Thomas from the deci- 
sion of the commissioner of patents reject- 
ing his application for an improvement in 
devices for driving machinery.] 

MERRICK, Circuit Judge. The object 
proposed to be accomplished by the appli- 
cant is a convenient portable hand power to 
be applied by farmers and others to drive 
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liglit macliinery, sucli as thresliers, fodder 
cutters, corn shellers, etc. The contrivance 
he has hit upon consists of a pendulum sup- 
ported between two upright beams, and con- 
fined to a crossbar running through its axis 
of oscillation, from the ends of which bar 
movable rods depend, to be attached to the 
gearing of the machine to be operated. 
The pendulum is put into action by a lever 
handle liiie a pump handle, and oscillates 
between guides of wood or metal in the 
shape of arcs and is limited in its stroke 
by stops or bumpers fastened between the 
ares at either end. The claim has been re- 
jected upon references to rejected claims of 
Hacliley Burton, June, 1852, Francis John- 
ston, October, 1855, and Kibbe and Burt, 
December, 1857, and the patents of Mcin- 
tosh and Barnhart, April 13, 1839, and of 
C. or J. Stever, July 22, 1856. 

The case of Kibbe and Burt presents the 
application of the motive power of the pen- 
dulum in its simplest form, to wit, the re- 
turning force of the pendulum operating one 
pump, when by external power it has been 
forced from its perpendicular to move an- 
other pump; and the saving of power effect- 
-ed in that case is the equivalent, or nearly 
so, of that necessaiy to work either of two 
equal pumps. In the case of Stever's ship 
pump, the external force of the waves is 
availed of, so that the pendulum may be 
said to work automatically; and inasmuch 
as the force of the waves is inconstant and 
unequal, it was essential to the successful 
operation of the pump that the pendulum 
should be limited in its stroke or arc of os- 
cillation, and preserved from sudden lat- 
eral strain, for which purpose the guiding 
arcs and crossbars or bumpers were intro- 
duced. In the patent of Mcintosh and 
Barnhart the pendulum is confined between 
upright beams, is connected at the axis of 
oscillation with a crossbar, e, for which a 
movable rod, f, transfers the motion to the 
driving crank, g, and fly wheel, i, of the 
machine to be operated. 

The two former cases are examples of the 
motive power confined in its application to 
the production of an alternating or recipro- 
cating movement in working pumps or any- 
thing requiring only a backward and for- 
ward movement. For the purposes of such 
movements the guide bars and bumpers 
found in Stever's pump are a complete an- 
swer to patentability for those features in 
the claim of the appellant. If, however, we 
consider the application of the pendulum to 
the production of rotary or continuous 
movements, we do not find, in the machine 
of Mcintosh and Barnhart, or any other tc 
which reference is given, the guide bars or 
bumpers. Now, if they perform any dis* 
tinctive valuable function m such move- 
ments, and are not found in any existing 
machinery of that class, the applicant ought 
to have a patent for their introduction and 
combination. Has he shown any such func- 



tion, or does any such exist? For, of course, 
if they are useless, he can claim nothing for 
them; and if illusory additions they might 
render vicious otherwise good claims, if cal- 
culated and intended to deceive the public. 

Now, so far as the guide bars are con- 
cerned, the office has correctly argued that, 
as the vibrations of the pendulum are in a 
vertical plane, and the arm of the pendulum 
a rigid bar or beam, the guides are obviously 
of no avail. With regard to the stops or 
bumpers it may be observed that, as the 
pitman, D, of the model and specifications 
is fastened to the driving crank and fly 
wheel of the threshing machine (and the 
same must be true in all similar applica- 
tions of the power), the stroke of the pen- 
dulum must of necessity be exactly meas- 
ured by and limited to the revolution of the 
crank, for if the stop be placed at a point in 
the are of oscillation short of that limit, the 
crank can never go on to a revolution. If 
it be placed exactly and mathematically at 
that limit, of course the whole force of the 
pendulum will be exhausted upon the stop 
and the crank must rest upon its dead 
center; and if the stop is placed beyond that 
limit, it is manifest that, as the pendulum 
never can reach it, the whole shock and ex- 
cess of force must be expended upon the 
crank, and, so far as it can become valua- 
ble in saving labor, that excess must pass 
into the machine and be there garnered up 
in its general momentum or in that of its 
fly wheel, if it be operated with such an ap- 
pendage, as all light machinery should be. 
Indeed, it may be doubted, as the board of 
appeal has intimated in their report in this 
case, whether the fly wheel is not to be con- 
sidered the only practically useful manifes- 
tation or treasury of the advantages de- 
rived from the saving of the momentum in 
the propulsion of machinery. The foregoing 
remarks are mainly applicable to rigid stops 
or bumpers, as distinguished from spring 
bumpers. 

The claim in the specification not being 
limited to spring bumpers, the case was 
treated by the office In all the breadth in 
which it was presented, and without an 
amendment could not have been otherwise 
considered. Nor upon the appeal before me 
is the case open upon the question of pat- 
entability of a claim to spring bumpers. I 
shall therefore go into no speculations as to 
the possible advantages or disadvantages of 
the combination of spring bumpers in the 
applicant's invention. It is true that spring 
bumpers are represented in the model, but 
not at such relative distance to the other 
parts as to show, by experimentally work- 
ing the model, their value, and being so 
shown, if the applicant meant to limit his 
claim to them, and was understood by the 
office so to do, and if. thus limited, it seem- 
ed to be patentable it certainly would have 
been the appropriate duty of the office to 
have suggested to him an amendment of his 
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•defective specification. Now, althougli tlie 
distinction between spring and solid Ijump- 
ers is adverted to by tbe board, at page 5 of 
its manuscript opinion, in terms sufBciently 
■distinct to bave put the applicant upon in- 
<iuiry, if sucli bad been tbe real claim, no 
movement towards an amendment' was 
made by nim, notwithstanding tbe fact, as 
shown by the indorsement of the file, that 
the office still considered tbe case as within 
the equity, of tbe 105th rule, allowing a 
withdrawal, and, of course, under the same 
rule, open to amendment. Represented as 
he was by counsel acquainted with the 
rules and practice of the office, there was 
■enough in what fell from the board to call 
bis attention to the necessity" for amend- 
ment, if it could have availed him; and 
therefore I feel no hesitation in confining 
myself to the case in the aspect under 
which, alone, I have considered It. 

The remaining feature of the combination 
is the adaptation of the hand lever to the 
machine for the purpose of imparting mo- 
tion to tbe pendulum, and through it to all 
the parts. This is a contrivance of such ob- 
vious character that its introduction fur- 
nishes no aid to the combination. Finding 
no novelty in any of the several parts, nor 
in the result attained, nor any utility in 
those features of the combination which, 
upon first presentation, might seem new in 
their special application, I bave arrived at 
the conclusion that the claim as presented is 
not patentable. Now, for the reasons as- 
signed, I hereby certify to Hon. Philip F. 
Thomas, commissioner of patents, that, hav- 
ing fixed the 7tb of June last for hearing 
this appeal, and having, at the request of 
■counsel for applicant, adjourned it from 
time to time, I have now read and consid- 
■ered his arguments and the reasons of ap- 
peal, the official response to those reasons, 
together with tbe references, and I am of 
opinion that there is no error in the deci- 
sion, which is hereby affirmed, and the ap- 
plication is finally rejected. 
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In re THOMAS at al. 

18 Biss. 139; i 17 N. B. R. 54; 6 Cent. Law J. 
151.] 

District Court, E. D "Wisconsin. Jan. 28, 1878. 

Baskroptct — Firm Ltabilitt— Individual Se- 
CDUiTr— PiJooF OP Debt. 

1. Though a note is signed by the members of 
a firm, with their individual names, yet, if the 
consideration when received is treated as co- 
partnership funds, the note is a firm liability. 

[Cited in Ex parte First Nat. Bank. 70 Me. 
380; Colwell v. Weyhosset Nat. Bank, 16 
R. I. 290. 15 Atl. 80. and 17 Atl. 913.] 

2. In a proceeding in bankruptcy, a creditor 
-of the firm, holding security uoon the separate 
property of one of the partners, may prove his 

1 [Reported by Josiah H, Bisseli, Esq., ancf 
ihere reprinted by permission.! 



entire claim against the joint estate without re- 
leasing his security, though the member whose 
individual estate constitutes the security, owes 
no individual debti. 

3. Discussion of cases.-. 

In bankruptcy. In April, 1875, George L. 
Thomas and Byron G. Sivyer, the bankrupts, 
formed a copartnership for the purpose of car- 
rying onaliveryand boarding stable business, 
under tbe name and style of Thomas & Siv- 
yer. The copartnership relation began about 
the 8th or 9th of April, 1875, although the 
active conduct of the business did not com- 
mence until some days later. Previously 
Sivyer and one "White had, as copartners, 
carried on the same business, and by ar- 
rangement, the bankrupts purchased White's 
interest, agreeing to pay him therefor a cer- 
tain sum of money in cash, and to assume and 
pay his share of the liabilities of the original 
firm. To enable them to carry out this ar- 
rangement, the bankrupts negotiated a loan of 
five thousand five hundred dollars from a cor- 
poration known as "The Trustees of Nasho- 
tah House." This loan was consummated on 
the 15th day of April, 1875, and on that day 
the bankrupts executed to Nashotah House, 
their joint note for the sum borrowed, sign- 
ing the note in their individual names. On 
the same day they received from the agent 
of Nashotah House a check for the money, 
running to them in their firm name, and at 
the same time the bankrupts, in their firm 
name, gave to White a check upon their 
bankers for one thousand nine hundred and 
sixty dollars, the amount agreed to be paid 
to him in cash upon their purchase of his in- 
terest. The remainder of the money so bor- 
rowed appears to have been treated and used 
by them as copartnership funds. The active 
prosecution of the copartnership business be- 
gan on the day these transactions took place. 
Concurrently with the making of the loan of 
five thousand five hundred dollars, and as 
security for the repayment thereof, the bank- 
rupts procured to be executed to Nashotah 
House a mortgage upon real estate, which 
mortgage was executed by Dorothy Sivyer, 
wife of Joseph Sivyer, deceased, E. H. Siv- 
yer and wife, Annie J. Sivyer, Byron G. 
Sivyer, one of the bankrupts, and Julia N. 
Sivyer Thomas, wife of Geo. L. Thomas, the 
other of said bankrupts, and by said Thomas. 
The lands so mortgaged were the property 
of the heirs of Joseph Sivyer, deceased, each 
owning an undivided quarter interest, sub- 
ject to a life interest held by the widow 
Dorothy Sivyer, the widow and heirs thus 
joining in the mortgage, and Byron G. Siv- 
yer, one of the bankrupts, and Mrs. Thomas, 
wife of the other bankrupt, being two of the 
heirs. This mortgage has been ever since 
held by the Nashotah House. Sivyer and 
Thomas carried on their copartnership busi- 
ness until October 8, 1877, when they filed 
a voluntary petition in bankruptcy, and were 
adjudicated bankrupts as copartners and as 
individuals. Their schedules disclosed part- 
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nership liabilities and assets, and also indi- 
vidual liabilities of Thomas, but did not show 
any individual liabilities of Sivyer. The in- 
terest of Sivyer in the- real estate mortgaged 
to Nashotah House was scheduled as indi- 
vidual assets At a meeting of creditors for 
the choice of an assignee, the Nashotah 
House was permitted by the register to prove 
its claim as a demand against the partner- 
ship or joint estate of Thomas & Sivyer, 
without surrender of the mortgage security, 
and to participate as could an unsecured cred- 
itor of the firm, in the election of the as- 
signee. Objection being made by other cred- 
itors to this ruling of the register, the ease 
was certified for the opinion of the court. 

Orton & Frankenburger and D. S. Ordway, 
in support of proof of debt. 

Howard & Wall and F. 0. Winkler, for 
opposing creditors. 

DYER, District Judge. Two questions are 
presented: First, Is the debt owing to Nasho- 
tah House a partnership liability, for the pay- 
ment of which, the creditors may look to the 
joint estate of the bankrupts? Second, If it 
is a partnership debt, can it be proved against 
the joint fund without surrender of the mort- 
gage security? The first question must, in 
my opinion, be answered in the affirmative. 
It is true that the note held by the Nashotah 
House was signed by the bankrupts in their 
individual names. But this circumstance is 
not controlling upon the real character of the 
liability. **The form of negotiable paper is at 
most the slightest prima facie evidence of the 
true character and relations of the parties 
whose names appear upon it. The members 
of a firm may appear either upon the face or 
back of the paper, in their individual names 
or in the name of the firm. If the paper is 
made or signed in any manner in the course 
of the business of the firm, it is partnership 
paper." Bichardson v. Huggins, 23 N. H. 
122. The evidence shows that at the time of 
the five thousand five hundred dollar loan, the 
copartnership relation existed between Thom- 
as and Sivyer. The money when received 
was regarded and treated- as a copartnership 
fund. It was dealt with by the parties as a 
fund employed in their joint enterprise. In 
the proof of debt made by the Nashotah 
House, it IS staied that it was represented by 
the parties, when they made the loan, that 
the money was to be expended in purchasing 
partnership stock, and other joint uses; that 
they desired and offered to sign the note in 
their firm name, but ar the request of the 
creditor they subscribed it with their individ- 
ual names. "A note signed by each of the 
members of a firm individually, the considera- 
tion of which went into then* company busi- 
ness, and given instead of one signed with 
the partnership name, because the payee so 
preferred, held to be a partnership note." 
Kendrick v. Tarbell, 27 Vt. 512. The true 
test is, was this money borrowed by these 



parties as copartners, and for the benefit of 
the firm, and was it so used. Of course, this 
question is not to be decided upon statements 
contained in the proof of debt which is ten- 
dered; and looking into the evidence and in- 
to the circumstances of the transaction, I am 
satisfied that the demand in question is the 
firm debt of Thomas & Sivyer. Entries on 
their books have been pointed out as tending 
to a different conclusion, but I do not see that 
they bear as materially upon this question, as 
they may upon other questions touched upon 
in the argument, but not now directly pre- 
sented for adjudication. 

Mr. T. Parsons in his work on Partnership- 
(page 215) says: "If a partnership be contem- 
plated and agreed upon, and a purchase is 
made, or a debt otherwise incurred by one of 
the partners for the partnei-ship, but before 
the actual formation of the partnership, it Is 
only the debt of that partner." This propo- 
sition was cited by counsel, in combating the 
claim that the demand held by the Nashotah 
House is a firm liability. But upon the facts 
of this case, that proposition is inapplicable, 
because it has reference only to the ease of a 
debt incurred by one of the partners before 
the existence of the copartnership. 

Conceding that the demand held by Nasho- 
tah House is the firm liability of Thomas & 
Sivyer, the more serious question remains, 
can the creditor be permitted to prove against 
the joint estate, without giving up its mort- 
gage security to the extent that it covers the 
interest of Byron G. Sivyer, one of the bank- 
rupts, in the lands mortgaged ? The question 
is an interesting one, and was very forcibly 
discussed by counsel, both in oral argument 
and in written briefs since submitted. 

Counsel for creditors who oppose the proof of 
debt, contend that the case is not like that of 
the creditor of a firm who holds as security the 
collateral liability of a third party, which he 
may hold and still prove his debt, as if unse- 
cm-ed, against the joint estate, but that here 
the securitj', to the extent of the bankrupt Siv- 
yer's interest in the land mortgaged, belongs 
in fact to the estate against which the debt is 
proven; that the interest of Sivyer in the 
mortgaged land is part of the estate for the 
payment of the partnership debts, especially 
as his individual schedules do not show that 
he owes individual debts; hence, that the- 
creditor cannot prove against the joint es- 
tate without surrendering his secm'ity. Coun- 
sel were also understood to deny the general 
proposition that a joint creditor having secu- 
rity upon the individual estate of one of the- 
members of a firm, is entitled to prove against 
the joint estate without giving up his security. 

The bankrupt law provides (Rev. St. § 5075) 
that when a creditor has a mortgage upon the 
property of the bankrupt, he shall be admitted 
as a creditor only for the balance of the debt 
after deducting the value of such property to 
be ascertained by agreement or sale; that the- 
creditor may release his claim upon such prop- 
erty and be admitted to prove his whole debt;. 
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sma if the property is not so sold or released, 
the creditor shall not be allowed to prove any 
part of his debt. It is to be observed that 
the security here spoken of is such as is upon 
the property of the bankrupt, and as it is the 
firm that is the bankrupt where the proceed- 
ings are against a copartnership, there is cer- 
tainly some reason for construing this statute 
upon its bare language and independently of 
other considerations, as meaning that the 
<;reditor who must give up his security in or- 
der to prove his debt, must be one who has a 
lien upon the property of the firm; i. e., the 
banla-upt. And this, too, notwithstanding the 
fact that, as an incident to the adjudication 
-of the firm, the individual members are also 
-adjudicated bankrupts. 

Giving due consideration, as we should, to 
the object of this statute, it is plain that its 
purpose was to place the creditors of a bank- 
rupt upon an equal footing in the proof of 
claims against the fund or estate chargeable 
in equity with the payment of such claims. 
So manifestly unjust would it be to unsecur- 
ed creditors to allow a creditor holding a lien 
upon property, to which, in the absence of 
such lien, all creditors might, according to 
established principles of equity, equally re- 
sort, to prove his entire debt, and at the same 
time hold his security, that the law was so 
framed as to forbid it 

The distinction, however, between joint 
^nd individual estates is in no manner af- 
fected. That distinction is inherent, must be 
always maintained, and is fully recognized 
in its application to partnerships, by the bank- 
rupt law itself. Rev. St. § 5121. 

It is settled, that where the property of a 
third person is pledged to secure the bank- 
rupt's debt, the creditor holding such securi- 
ty may, without relinquishing it, prove his 
whole debt In such ease the security does 
not diminish the estate to which creditors 
must look, and, moreover, the court would 
have no authority over property constituting 
the security and held by a stranger to the 
bankruptcy proceedings. The case, in event 
of such security, would not be within the 
statutory provision. 

The question then recurs, in view of the 
statute, its terms and object, and the estab- 
lished, inherent distinction between joint 
and separate estates, may the creditor of a 
firm, holding security upon the separate 
property of one of the partners, prove 
against the joint estate without releasing jis 
security? The strength of the argument 
against it in the case at bar seems to lie in 
the claim that the bankrupt, Sivyer, whose 
individual estate constitutes the security, 
owes no individual debts, and that, there- 
fore, that estate is chargeable with the part- 
nership debts equally with the joint estate— 
a claim which will be considered after first 
noticing such authorities as can be found 
bearing upon the general proposition. 

The Case of Plummer, 1 Phil. Ch. 56, was 
referred to, on the argument. In that case 
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the creditor of a firm took from the firm, se- 
curity for the payment of certain indebted- 
ness. He also received from the debtors 
joint and several covenants in writing to 
pay his demands. The question was wheth- 
er he was entitled to prove his whole debt 
against their separate estates and hold his 
security upon their joint estate. The lord 
chancellor held that he could. Here was ^ne 
case of a separate creditor having a security 
upon the joint estate, seeking to prove 
against the separate estate without surren- 
dering his security. The lord chancellor, in 
his opinion, says that: "In administracion 
under bankruptcy, the joint estate and sep- 
arate estate are considered as distinct es- 
tates; and accordingly it has been held that 
a joint creditor having a security upon the 
separate estate is entitled to prove against 
the joint estate without giving up his securi- 
ty, on the ground that it is a different es- 
tate." And he holds one case the converse 
of the other, and that the same principle ap- 
plies to both. 

In Ex parte Peacock, 2 Glyn & J. 27, which 
was a case decided first by Sir J. Leach, and 
afterwards by Lord Eldon, a joint creditor 
who held security from one of the joint debt- 
ors was allowed to prove his debt against 
the joint estate without a sale or surrender 
of his security, and this case is cited as au- 
thority in He Plummer 

In Ex parte Parr, 18 Ves. 65, the facts 
were that a house in Demerara drew upon 
another house in Liverpool, and the draft 
was accepted by the latter house. The 
Demerara house, at the time of drawing the 
draft, gave to the creditor other security. 
The house at Liverpool was partner with 
the Demerara firm. The acceptors became 
bankrupt, and it was held that the creditor 
could prove his debt against them, without 
deducting the value of his security, on tne 
ground that, although the two houses were 
partners, the drawers and acceptors still 
constituted different firms. 

In the Case of Howard [Case No. 6,750], 
the court, in speaking of the thiriy-sixth sec- 
tion of the bankrupt act [of 1867 (14 Stat. 
534)], and upon the distinction between joint 
and separate estates, makes this statement: 
"It has, therefore, been held that a joint 
creditor, having a security upon the separate 
estate, is entitled to prove against the joint 
estate without giving up his security." 
Counsel in argument claim that this lan- 
guage, in the opinion of the court, is al- 
together obiter, and perhaps it was an ob- 
servation not essential to a decision of tne 
question under consideration in that case. 
But it is stated as a proposition from which 
is deduced a principle influencing the conclu- 
sion of the court on the question before it, 
which was one relating to the proof of a 
claim against both joint and separate es- 
tates. 

In Ex parte Whiting [Case No. 17,573], 
Judge Lowell observes that: "When one 
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partner lias pledged his shares for the debt 
of the firm, proof may be made in full 
against the assets of the firm, because it is 
only when the proof is against the same es- 
tate which furnished a security, that a sale 
and application of the security is required 
by the banlirupt law." 

In Re Holbrook [Case No. 6,588], the bank- 
rupts were the firm of F. F. Holbrook & Co., 
and the property assigned as security was 
owned by Holbrook alone. Judge Lowell 
says: "The statute only i-equires the prop- 
erty to be renounced, sold or valued when 
it is the property of the bankrupt. If the 
goods or estate of any third person have 
been pledged for the bankrupt's debt, eq- 
uity does not require that the general cred- 
itors of the bankrupt should have the ad- 
vantage of this security; on the contrary, 
the equity is, that the estate of the volun- 
teer should be exonerated, * * * whether 
the creditor had security by indorsements, 
or in any other way that has not diminish- 
ed the general assets, he has a right to 
prove it. * * * This rule applies to part- 
nerships when the estate of one partner has 
been pledged or mortgaged for a debt of the 
firm, and for the same reason, that the full 
proof should be made against that estate 
which is the principal debtor" (citing Story, 
Partn, § 3S9; Ex parte Parr, 1 Rose, 76; Ex 
parte Plummer, 1 Phil. Oh. 56; Wilder v. 
Keeler, 3 Paige, 167; Besley v. Lawrence, 
11 Paige, 581; Ex parte Peacock, 2 Glyn & 
J. 27.) In the case of Wilder v. Keeler. su- 
pra, the chancellor says: "A creditor of the 
joint estate is always entitled to whatever 
he can obtain out of that fund in the hands 
of a surviving partner without relinquishing 
his security against the separate estate of 
the deceased partner." 

These are the cases bearing upon this 
question which have come to the attention 
of the court, and it is claimed that so far as 
they touch the precise point under consider- 
ation they are little more than dicta. It is 
true that they do not discuss the question, 
but rather assume the proposition to be set- 
tled. Nevertheless, I think they are not to 
be disregarded as wanting in application to 
the present ease or in authoritative charac- 
ter, as insisted by counsel. 

Looking at the question in the light of 
principle, we encounter at once the distinc- 
tion between joint and separate estates, 
which the law recognizes, and which, as has 
been remarked, is inherent. The primary 
fund for the payment of partnership debts 
is the joint estate. It is true, that after ex- 
hausting that estate, ultimate recourse may 
be had upon the separate estate for the pay- 
ment of partnership debts if such separate 
estate is not absorbed by individual debts. 
But this possible result does not rub out the 
line of separation between joint and sepa- 
rate estates, which the law has established 
and which makes them, in fact, different es- 
tates. 



It is contended that as the schedules of the 
bankrupt Sivyer do not show individual 
debts, his individual interest in the lands 
mortgaged must of necessity fall into the 
joint estate as part of the fund for the pay- 
ment of joint liabilities. Undoubtedly, 
these schedules may be resorted to as evi- 
dence that Sivyer does not owe individual 
debts; but they are not to be regarded as 
conclusive evidence. And the question is, 
even if it be true that he has no individual 
liabilities, so that as an ultimate result, part- 
nership creditors may, if need be, have re- 
course to his separate estate, can or ought 
that circumstance to affect the application 
of the recognized distinction between joint 
and separate estates? In other words, does 
the enforcement of that distinction depend 
only upon a state of case involving a mar- 
shaling of assets because of the existence 
of joint and individual liabilities, or is it a 
distinction which must have recognition ex 
necessitate, even though, ultimately, the- 
joint creditor may have a right to pursue the 
separate estate? As I have said, the pri- 
mary estate for the payment of the joint 
liabilities of Thomas & Sivyer is the partner- 
ship fund. That is the estate against which 
partnership debts are proven. Even in the 
absence of individual debts, each of the part- 
ners has an equitable right to insist that the 
primary fund be exhausted before coming 
upon their separate estates for the payment 
of firm debts. In view of the consideration 
thus suggested, I think it is not accurate to 
say that the interest of the bankrupt Siv- 
yer in the land mortgaged, belongs to, or is 
part of, the estate against which partner- 
ship debts are proven, though it should be 
that ultimately partnership creditors might 
reach it. 

The ground upon which the lord chancel- 
lor, in the Case of Plummer, supra, rests 
the proposition that a joint creditor may 
prove against the joint estate without relin- 
quishing his security upon the separate es- 
tates is, that the two estates are different. 
And in Re Holbrook, supra. Judge Lowell, 
speaking of partnership and partnership li- 
abilities, refers to the joint estate as the 
principal debtor, and as, therefore, the es- 
tate against which the debt is pi*oven. 

Then, if the joint estate is the primary 
fund for the payment of the partnership 
debts, can it be said that any other than that 
estate is the one against which the claim 
in question is proved, and can it be said that 
this creditor has security upon that joint es- 
tate? I think not. 

There is a class of eases in which it has 
been held that where a creditor holds notes 
signed by a firm, and signed or indorsed al- 
so by an individual member of the firm, he 
may prove against both estates, and receive 
dividends from both. In re Farnum [Case 
No. 4,674]; Mead v. National Bank of Fay- 
etteville [Id. 9,366]; Emery v. Canal Nat. 
Bank [Id, 4,446]. These cases establish a 
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rule opposed to the old rule on the subject 
in England, and the principle thus settled 
seems to reach out to the question Involved 
in the case at bar. The scope of these deci- 
sions is, that Tvhen an individual member 
of a firm, as such, becomes surety upon or 
indorses an obligation of the firm, he there- 
by gives -what is in the nature of security 
upon his separate estate to the firm creditor; 
and by reason of the individual liability, su- 
peradded to the joint obligation, he places 
the firm creditor in a position where he can 
go against the individual as -well as the joint 
estate. 

Thus it results, that -without the indorse- 
ment or individual signature of one of tlie 
firm, the firm creditor would have no right 
to claim against the individual assets until 
individual creditors had been first satisfied. 
But holding the individual indorsement or 
signature, the firm creditor may, in the first 
instance, prove against the separate as well 
as the joint estate. 

Now, such separate liability would seem to 
be, at least, in the nature of security, though 
differing radically, it is true, in character 
and form from that of a mortgage, and yet 
double proof by the firm creditor in such 
case may be made without any abatement 
of advantage which his diligence has secur- 
ed. The principle which sanctions such a 
rule seems to lend support to the view tak- 
en of the question involved in the case at 
bar, and on the whole, my opinion is that 
the Nashotah House has a right, as a credit- 
or of the firm of Thomas & Sivyer, to prove 
its debt against the joint estate without val- 
uation or surrender of its security upon the 
separate property of Sivyer, and may, there- 
fore, participate in the election of an as- 
signee with other firm creditors. 
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Case Wo. 13,887. 

In re THOMAS. 

[12 Blatchf, 370.] i 

Circuit Court, S. D. New York. Nov. 5, 1874. 

Extradition — Tbeatt — Executive Mandate — 

Pkooeedings in Foueign Jurisdiction 

— Bavakia— Germajj Empire. 

1. In cases where a treaty of extradition with 
a foreign country for the surrender of fugitives 
from justice does not require the issuing of an 
executive mandate, as a prerequisite to the en- 
tertaining of proceedings, and the issuing of a 
warrant of arrest, by a magistrate, such a pre- 
requisite is not necessary. 

[Cited in Castro v. De Xlriarte, 12 Fed, 251, 16 
Fed. 96.] 

[Cited in People v. Board of Sup'rs of Colum- 
bia Co., 134 N. Y. 6. 31 N. E. 324.] 

2. The coceation for extradition between the 
United -States and Bavaria, of September 12, 
1853 (10 Stat. 1022), was not abrogated by the 
operation of the constitution of the German em- 
pire, Adopted in 1871, as affecting the further in- 
dependent existence of Bavaria. 

[Cited in Wunderle v. Wunderle, 144 111. 56, 
33 N. B. 195.1 ; 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



3. The sufficiency of the complaint before the 
commissioner, upheld. 

4. It is not a necessary preliminary to an in- 
vestigation here, under an extradition treaty^ 
that a warrant of arrest should have been issued, 
or proceedings had, against the accused, in the 
foreign jurisdictioii. 

[Cited in Re Roth, 15 Fed- 508.] 
[Cited in People v. Board of Sup'rs of Colum- 
bia Co., 134 N, Y. 6, 31 N. E. 324,] 

At law. 

Edward Salomon, for the German govern- 
ment. 
Charles W. Brooke, for relator, 

BLATCHFORD, District Judge. On the 
2d of September, 1874, a warrant was issued 
by a United States eommissionet, on the 
complaint of the vice consul of the German 
empire at the city of New York, for the 
arrest of Hermann Thomas, charged with 
having committed the crimes of forgery and 
the utterance of forged papers, within the 
jurisdiction of the kingdom of Bavaria and 
of the empire of Germany. The proceeding 
was one taken with a view to the extradi- 
tion of Thomas, under the provisions of the 
convention of September 12, 1853, between 
the United States and the kingdom of Ba- 
varia. 10 Stat. 1022. Thomas was arrested 
and brought before the commissioner on the 
3d of September, the charge was explained 
to him, and he demanded an examination, 
and the proceedings were adjourned by con- 
sent to the 17th of September, and he was 
committed in the meantime to the custody 
of the marshal. 

The complaint on which the warrant was 
issued is mado, subscribed and sworn to by 
August Feigel. It sets forth, that Mr. Feigel 
"is vice consul of the German empire at the 
city and port of New York, duly recognized 
as such by the president of the United 
States; that, as such, he is, also, ex officio, 
consul of each of the states composing said 
empire; that the kingdom of Bavaria is one 
of the states composing said empire;" and 
"that, as such vice consul, he is at present in 
charge of the office of the consul general of 
the German empire at the city of New York, 
and authorized to discharge the functions of 
such consul general." The complaint alleges, 
that, as the complainant, "from official evi- 
dence in his possession is informed and be- 
lieves," Thomas, on or about the 22d of June, 
1874, at NUrnberg, in the kingdom of Bava- 
ria, and within the jurisdiction of said king- 
dom, committed the crimes, of forgeiy and of 
utterance of forged papers, in this, that he 
did then and there, feloniously and falsely, 
and with intent to defraud the Royal Bank 
at Niimberg, make, forge and counterfeit a 
certain receipt or acrquittance of Carl Con- 
rad Cnopf & Sohn, bearing date at Nurnberg, 
whereby it was stated that the said Carl 
Conrad Cnopf & Sohn had received of the 
Royal Bank at Nurnberg the sum of 15.000 
guilders. Bavarian money, while, in truth 
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and in fact, the saia Carl Conrad Cnopf & 
Sohn liad not executed, or authorized to be 
executed, the said paper writing, purport- 
ing to be a receipt or acquittance, as afore- 
said, but the same was forged by the said 
Thomas, and that he did afterwards, with- 
in the jurisdiction of the kingdom of Ba- 
varia, feloniously, falsely and fraudulently 
utter the said forged instrument in writing, 
knowing it to be forged, with intent to de- 
fraud the said Royal Bank at Niimberg, 
The complaint then sets forth the infor- 
mation of the complainant concerning the 
commission of said crimes by Thomas. He 
receiyed, August 29, 1874, a cable telegi-am, 
of which a translation is given, signed "II- 
gen, examining judge, Niirnberg," and read- 
ing thus:. "The arrest of the clerk H. Thom- 
as of this place is requested on account of 
forgerr of documents and defrauding to the 
amount of 15,000 guilders. He travelled as 
Wolfing. Photograph in the possession of 
Schulz & Ruckgaber, Exchange Place, New 
York, where also dwelling ascertainable. 
Particulars follow upon answer." On . the 
31st of August the complainant sent a tele- 
gram to the said examining judge in these 
words: "Telegraph particulars of Tliomas 
forgei-y; full names of injured parties; also, 
whether extradition demanded," On the 1st 
of September he received from said examin- 
ing judge a telegram in these words: 
"Thomas obtained from the Royal Bank 
here 15,000 guilders on forged receipt of 
Cnopf & Sohn, Extradition." The com- 
plaint further sets forth, that the complain- 
ant knows said Ilgen, whose name is sub- 
scribed to said telegrams, to be royal exam- 
ining Judge at Niirnberg, and has seen in a 
newspaper printed at Berlin, in Germany, a 
■copy of an order of an-est issued by the royal 
examining judge at Niirnberg, on the 2d 
of July, 1874, for the arrest of said Thomas 
on account of forgery of documents and 
frauds committed by him on the 22d of 
June, 1874; that Thomas, after the commis- 
sion of said crimes, "fled from the jurisdic- 
tion of said kingdom of Bavaria and of the 
empire of Germany:" that, through the min- 
ister of the German empire at Washington, 
the complainant caused to be made an ap- 
plication for the issuing of the usual exec- 
utive mandate in such cases; and that, upon 
the receipt of such mandate, the same will 
be forthwith presented to the officer to whom 
the complaint is to be presented. 

On the 8th of September, 1874, the usual 
mandate was issued from the department of 
state. It states, 'that, pursuant to the said 
convention of September 12, 1853, the envoy 
and minister plenipotentiary of the German 
empire, accredited to this government, has 
applied to the government of the United 
States for the arrest of Thomas, "charged 
with the crimes of forgery and the utterance 
of forged papers, and alleged to be a fugi- 
tive from the justice of Bavaria (German 
empire)." 



On the 17th of September, 1874, no proceed- 
ings having taken place before the commis- 
sioner other than those before mentioned, the 
counsel for Thomas applied to the commis- 
sioner for the discharge of Thomas on these 
grounds: (1) No demand has been made by 
the foreign government for the surrender of 
the accused, so as to give the commissioner 
jurisdiction of the proceeding. (2) There is 
no existing convention for extradition between 
the kingdom of Bavaria and the United States. 
(3) The convention with Bavaria, of Septem- 
ber, 1853, is annulled by the constitution of 
the German empire, adopted in 1871. (4) In 
accordance with such constitution, the king- 
dom of Bavaria,' as an independent govern- 
ment, ceased to exist, and became a component 
part of the German empire. (5) The govern^ 
ment of the United States has no power or au- 
thority to treat with the component part of 
any other independent government, but can 
only treat with such government as an en- 
tirety. (6) The complaint, upon its face, indi- 
cates the want of power of the kingdom of 
Bavaria, as an independent government, to 
demand the enforcement of any right under 
the convention of 1S53, and shows the mer- 
ging of the kingdom of Bavaria in the German 
empire. At that stage of the proceedings the 
counsel for the foreign government presented 
the said mandate to the commissioner. The 
application for the discharge of Thomas was 
then denied by the commissioner, and the pro- 
ceedings were adjourned to the 1st of October, 
1874. 

On the 18th of September a writ of habeas 
corpus and a writ of certiorari were issued, 
both of them returnable before this court. 
The relator is now before this court under the 
foi-mer wi-it, and the proceedings and papers 
are before it under the latter writ. The dis- 
charge of the relator is asked on various 
grounds. 

The first ground urged is, that, prior to the 
issuing of the warrant by the commissioner, 
no mandate had been issued, or authority 
given, by the government of the United 
States, on the application of the foreign gov- 
ernment, for the entertaining of the com- 
plaint by the commissioner, or for the issuing 
of the warrant by him. Prior to the time 
when the case of In re Kaine, 14 How. [55 U. 
S.] 103, arose in the supreme court, in 1852, 
it had been the practice, in this district, for 
the federal magistrates who entertained com- 
plaints in cases of extradition, to do so with- 
out the prior presentation to them of any 
such mandate or instrument of authority, and 
such practice had been sanctioned by judicial 
decision. In the case of In re Kaine [Case 
No. 7,598], before this court, held by Judge 
Betts, the point was taken, on habeas corpus, 
that no warrant of arrest could issue, in an 
extradition case, unless it appeared that a 
requisition for such arrest had first been made 
on the government of the United States by 
the foreign government. In that case, the 
British consul had applied, in the first in- 
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stance, to tlie commissioner, for tlie -warrant 
of arrest, and the government of the United 
States had given no insti-uction or request 
that the subject should he acted on by a judi- 
cial ofllcer. The court held, that the treaty 
with Great Britain, for exti-adition, admitted 
of the interpretation, that the first application 
might he made, by complaint on oath, to a 
magistrate, without the intei-vention of either 
nation, and that it did not provide that a 
requisition for the arrest of a fugitive should 
be made by one government on the other. 
The language of the convention with Bavaria 
is the same as that of the treaty- with Great 
Britain, of 1842 8 Stat. 576. Each contains 
a provision, that "the respective judges and 
other magistrates of the two governments 
shall have power, jurisdiction, and authority, 
upon complaint made under oath, to issue a 
warrant for the apprehension of the fugitive 
or person so charged, that he may be brought 
before such judges or other magistrates re- 
spectively, to the end that the evidence of 
criminality may be heard and considered." and 
each contains a provision, that the respective 
countries shall, "upon mutual requisitions by 
them, or their ministers, officers, or authori- 
ties, respectively made," "deliver up to justice 
all persons who, being charged with" the enu- 
merated crimes, committed within the juris- 
diction of either party, shall seek an asylum, 
or shall be found, within the territories of 
the other. When the Case of Kaine was un- 
der consideration by the supreme court, that 
court consisted of eight judges. Four of them 
(Justices McLean, Wayne, Catron, and Grier) 
concurred in holding that, under the terms of 
the treaty with Gi-eat Britain and the act 
of congress of August 12, 1848 (9 Stat. 302), 
the judicial magistrates named in that act 
aj-e required to issue warrants, and cause ar- 
rests to be made, at the instance of the foreign 
government, on proof of criminalitj', as in 
ordinary cases where crimes are committed 
within our own jurisdiction, and punishable 
by the laws of the United States, and without 
a previous mandate from the executive depart- 
ment. Mr. Justice Curtis expressed no opin- 
ion on the question. Chief Justice Taney and 
Justices Daniel and Nelson concurred in hold- 
ing, that the judiciary possessed no jurisdic- 
tion to entertain proceedings under the treaty, 
for the apprehension and committal of the al- 
leged fugitive, without a previous requisition, 
made under the authority of Great Britain, 
upon the president of the United States, and 
his authority obtained for that pui-pose. A 
majority of the court not concurring as to the 
intei-pretation to be given to the treaty and 
the act of 1848, the case came before Mr. 
Justice Nelson, at chambers,— Ex parte Kaine 
[Case No. 7,597], — ^who held, that the previous 
decision of this court, refusing to discharge 
the accused, did not relieve him from inquiring, 
on habeas corpus, into the legality of the im- 
prisonment; that, as a majority of the su- 
preme court had not concurred in deciding 
the case on the merits, and it had been dis- 
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missed without any decision on the merits, 
he was left to follow out his own convictions 
and conclusions, in finally disposing of it; 
that a requisition ought to have been made, 
in the first instance, upon the executive, and 
his authority obtained, in order to warrant 
the intei-position of the judiciary; and that 
the accused must be discharged. 

While Mr. Justice Nelson was still upon the 
bench of. the supreme court, and was the pre- 
siding judge in the Second circuit, and in this 
court, the case of In re Henrich [Case No. 
6,369], arose. In that case there was a pre- 
vious mandate. But Judge Shipman, by 
whom, holding this court, the case was heard, 
made, with the concurrence of Mr. Justice 
Nelson and myself, suggestions concerning 
the proper practice to be pursued in extradi- 
tion cases, one of .which wa& as follows: "It 
would seem indispensable that a demand for 
the surrender of the fugitive should be first 
made upon the executive authorities of the 
government, and a mandate of the president 
be obtained, before the judiciary is called upon 
to act. See Mr. Justice Nelson's opinion, in 
Re Kaine [supra]. At all events, this would 
be the better practice, and one in keeping 
with the dignity to be observed between na- 
tions, in such delicate and important transac- 
tions." 

In November, 1869, the case of In re Farez 
[Case No. 4,'644] arose before this court. One 
of the warrants on which the accused was 
arrested and in custody had been issued with- 
out any previous mandate from the govern- 
ment. Mr. Justice Nelson was still the pre- 
siding judge of this circuit, and this court, 
held by myself, without discussing or decid- 
ing the point on its merits, remarked, citing 
the cases of Ex parte Kaine and In re Hen- 
rich: "It is the lav of this circuit, that the 
judiciary possess no jurisdiction to entertain 
proceedings, under any treaty or convention 
between the United States and a foreign gov- 
ernment, for the apprehension and committal 
of any alleged fugitive from justice, whose 
extradition is demanded by such foreign gov- 
ernment, without a previous requisition hav- 
ing been made, under the authority' of the 
foreign government, upon the government of 
the United States, and the authority of the 
Litter government obtained, to apprehend 
such fugitive." 

When the case of In re MacdonneJI [Case 
No. 8,771], came before this court, held by 
Judge Woodruff, in April, 1873, Mr. Justice 
Nelson had ceased to be the presiding judge 
of this circuit, having resigned his office as ah 
associate justice of the supreme court. In 
the Case of aiacdonnell, there was a previous 
mandate, but it was objected that the com- 
plaint on which the warrant was issued did 
not show that a mandate had been issued, 
although the warrant showed that fact, and 
it was further objected that the mandate was 
not in proper form The question of the ne- 
cessity of such mandate, to confer jurisdic- 
tion on the magistrate to entertain proceed- 
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lugs for the apprebensiou of the alleged fugi- 
tive, was argued by counsel. Judge Wood- 
mff, in his decision, n.^rrates the proceedings 
in the Case of Kaine, both before the supreme 
court and before Mr. Justice Nelson, and 
states, that the practice before commissioners, 
in regard to the necessity of a prior mandate, 
had, down to the decision of Mr. Justice Nel- 
son in the Case of Kaine, conformed to the 
views of the four judges of the supreme court 
in which Mr. Justice Nelson did not concur, 
and that what is said on the point in the de- 
cisions in the Cases of Henrich and of Farez 
is placed distinctly on the authority of Judge 
Nelson's decision in the Case of E^ine, But, 
although the language of the discussion indi- 
cates that Judge Woodruff doubted the cor- 
rectness of that decision, he says that it is 
not necessary for him to decide to what ex- 
tent he is bound by the decision made, or the 
opinion declared, in Kaine's Case, nor that he 
should express an opinion upon the question 
itself, for the reason, not only that the man- 
date of the president was procured, and de- 
liA'ered to the commissioner, before he acted 
in the matter a*- all. but, also, because, in 
his judgment, the objections made to the ac- 
tual proceedings had by or before the com- 
missioner might be considered and decided 
upon a concession, for all the purposes of 
the case, that such mandate, or other author- 
ization by the president, was necessary. 

In the case of Ex parte Ross [Case No. 12,- 
069], before the district judge for Ohio, in 
1869, an objection that the warrant of arrest 
could not be issued until after the action of 
the government, authorizing the^ magisti-ate 
to act and cause the accused to be brought be- 
fore him, was overruled. The point has re- 
cently been under consideration by Judge 
Lowell, of the Massachusetts district, in the 
ease of In re Kelley Lid. 7,655], who de- 
cUned to adopt the practice of requiring a 
previous executive mandate. In his decision 
he says: "Considering the strong reasons, as 
well as the great preponderance of authority, 
against the practice— a preponderance which 
I find in the treaty itself, in the statute, and 
in the opinions of the greater number of the 
judges who hp-ve considered the question— 
and further, that the reasons in its favor 
have lost their force in the present state of 
practice in the state department, I feel con- 
strained to refuse to establish it in this dis- 
trict." The practice in the state department, 
thus referred to, is the practice of exercising 
the judgment of the executive upon the case, 
after the examining magistrate has certified 
the evidence ana proceedings to the secretary 
of state, as illustrated in the refusal of the 
executive to issue a warrant for the surrender 
of one Stupp or Vogt,— In re Stupp [Id. 13,- 
562],— after he had been committed for ex- 
tradition by a magistrate, and his release had 
been refused, on habeas corpus, by a judicial 
tribunal. 

I have thus adverted to all the reported de- 
cisions on the point in issue, for the pu!"pose 



of showing to what extent they uphold the 
necessity of a prior mandate, and what is 
the extent of the authority for the practice 
which has been held to be the law of this 
circuit, and which had been followed therein, 
since the deeisioi: i»f Mr. Justice Nelson in 
the Case of Kaine. Without recapitulating 
the grounds taken in the various opinions re- 
ferred to, as reasons for holding that a prior 
mandate is not made a prerequisite, by any 
act of congress, to the issuing, by a magis- 
trate, of a warrant for the arrest of a fugitive 
whose extradition is sought, and is not such 
a prerequisite, except wh^re made so by the 
treaty, I am prepared to say, that, so far as 
my own action is concerned, it is not, for the 
purposes of the present case, or of future 
like cases, (that is, cases where the treaty 
does not require a previous mandate,) to be 
regarded as the law, that the issuing of an 
executive mandate, in a case of extradition, 
is a prerequisite to the entertaining of pro- 
ceedings, and the issuing of a warrant gf ar- 
rest, by a magistrate. I am further author- 
ized to say, that I have consulted with the 
circuit judge, (Judge WoodrufE,) on the sub- 
ject, and submitted these views to him. and 
he concurs in them, as. an expression, also, of 
his own views. 

It is further contended, on the part of Tliom- 
as, that the convention with Bavaria was 
abrogated by the absorption of Bavaria into 
the German empire. An examination of the 
provisions of the constitution of the German 
empire- does not disclose anything which indi- 
cates that then existing treaties between the 
several states composing the confederation 
called the German empire and foreign coun- 
tries were annulled, oi to be considered as 
abrogated. Indeed, it is difficult to see how 
such a treaty as that between Bavaria and the 
United States can be abrogated by the action 
of Bavaria alone, without the consent of the 
United States. Where a treaty is violated by 
one of the contracting parties, it rests alone 
with the injured party to pronounce it broken, 
the treaty being, in such case, not absolutely 
void, but voidable, at the election of the in- 
jured party, who may waive or remit the in- 
fraction committed, or may demand a just 
satisfaction, the treatj' remaining obligatory 
if he chooses not to come to a rupture. 1 
Kent, Comm. 174. In the present case, the 
mandate issued by the government of the 
United States shows that the convention in 
question is regarded as in force Doth by the 
United States and by the German empire, 
represented by its envoy, and by Bavaria, 
represented by the same envoy. The applica- 
tion of the foreign government was made 
through the proptr diplonaatic representative 
of the German empire and of Bavaria, and 
the complaint before the commissioner was 
made by the proper consular authority repre- 
senting the German empire and also repre- 
senting Bavaria. It is also objected, that the 
complaint is insufficient This objection is 
not tenable. 
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It is not a necessary preliminary step to. 
an investigation here, under an extradition 
treaty, tliat a warrant of arrest sliould have 
been issued, or proceedings had, against the 
accused, in the foreign jurisdiction; The 
point taljen to that purport is, therefore, over- 
loiled. The writs are discharged, and the re- 
lator is remanded to the custody of the mar- 
slial. 



Case Wo. 13,888. 

In re THOMAS. 

[10 Int Rev. Bee. 53; 1 Chi. Leg. News, 245; 3 
Am. Law Rev. 779.] i 

District Court, N. D. Mississippi, 1869. 

AnMY AND Navy— Military Law— Paymaster's 

Clerk — Liabilitt to Military Thial 

— Habeas Corpus. 

A clerli while in the employ of a paymaster of 
the United States army, forged and altered cer- 
tain vouchers iu the disbursement of the recon- 
struction fund at Vielisburg, Mississippi, and 
was arrested and confined by the military au- 
thorities. On habeas corpus, hdd, such clerk 
was a person in the military service of the Unit- 
ed States, and amenable to the law, rules and 
regulations thereof, and subject to trial before 
military tribunal. Prisoner remanded. 

[Cited in U. S. v. Bogart, Case No. 14,616.] 

[John Thomas, paymaster's clerk in Vicks- 
burg, alleged to have altered certain vouch- 
ers, thereby defrauding the government, was 
arrested by order of General GiUem, and 
brought before the court on writ of habeas 
corpus. The relator's counsel claimed that 
the prisoner was wrongfully in custody, in- 
asmuch as he was not in the military serv- 
ice. The return to the writ set forth that 
the relator was held to trial by a military 
tribunal for forgery; and the judge advo- 
cate maintained that under the act of March 
2, 1863, the relator was amenable to trial by 
court martial exclusively, as a paymaster's 
clerk is a person in the military service.] 2 

HILL, District Judge. The relator in his 
application for release from confinement al- 
leges that he is a citizen of the state of 
Ohio, and not in the militaiy or naval sei-v- 
Ice of the United States, and that he is ille- 
gally confined in the military prison of the 
United States by order of Major General A. 
Ames, commanding the Fourth military dis- 
trict of the United States, with other allega- 
tions not necessary to be stated for the de- 
cision of the' question now presented. The 
return states that the relator, at the time 
of his arrest, was a clerk in the paymaster's 
office of the army of the U. S., stationed at 
Vicksburg, and that while acting in that 
capacity, he did on the 8th day of September, 
1868, at Yicksburg, Warren county, Missis- 
sippi, knowingly, willfully and feloniously, 
alter and change a voucher for three dollars 

i [3 Am. Law Rev. 779, contains only a par- 
tial report.] 
2 [From 1 Cbi. Leg. News, 245.] 



and seventy-five cents, to a voucher or claim 
for twenty-three dollars and seventy-five 
cents, in favor of one A. "Warren, and that 
the true amount was paid to said Warren, 
and that the balance, being twenty dollars, 
was realized and received by the relator, 
and that said relator had committed other 
acts of the same nature, and for which he 
was arrested and held for trial before such 
military tribunal as the commanding general 
may appoint. 

It is insisted by relator's _ counsel that a 
paymaster's clerk in the army of the United 
States is not subject to trial before a mili- 
tary tribunal unless he is an officer or en- 
listed soldier of the army of the United 
States. It is further insisted, that the re- 
lator, at the time the alleged ofEence was 
committed, was employed by the paymaster, 
who was then engaged in disbursing the re 
construction fund, and that the voucher 
charged to have been altered, was issued in 
the disbursement of that fund, which facts 
are admitted as true. It is further admitted, 
that the relator received his compensation 
out of the reconstruction fund. 

The main question presented is, was the 
relator at the time of the alleged offence, 
.and at the time of the arrest, liable to arrest 
and trial before a court martial, or other 
military tribunal of the army of the United 
States, for the alleged offence? The act 
charged, is made an offence by the 1st sec- 
tion of the act approved March 2d, 1863 [12 
Stat. 096], for the punishment of frauds com- 
mitted by persons in the military or naval 
service of the United States, and for the 
punishment of civilians who commit like, of- 
fences. This section provides that any per- 
son in the military service of the United 
States, who shall commit any of the acts 
therein mentioneji, of which the one charged 
is one, shall be deemed subject to the rules 
and regulations made for the military and 
naval forces of the United States, and any 
person so offending may be arrested and held 
for trial by a court martial, and if found 
guilty shall be punished by fine and impris- 
onment, or such other punishment as the 
court martial may adjudge, save the punish- 
ment of death. 

The payTmaster's clerk is an officer or per- 
son engaged in a particular department of 
the military service, and is so recognized; 
he is charged by the paymaster with the 
performance of important duties, in an im- 
portant branch of the service; is required to 
take an oath as such, and receives a stipulat- 
ed salary for his services, from the govern- 
ment, paid out of the military fund. He is 
hot compelled to engage in this service, but 
when he does voluntarily so engage, he ren- 
ders himself liable to the laws, rules and 
regulations connected therewith, and amena- 
ble to the military tribunals for any viola- 
tions thereof, as therein prescribed. The re- 
construction fund is placed in the hands of 
the paymaster general, and disbursed by the 
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l>aymasters according to his orders. The re- 
lator was as much in the military sei-vice, in 
the performance of this duty as in that of 
any other connected with that office. 

The 3d section of the act prescribes the pun- 
ishment to be inflicted upon civilians who 
may commit like acts, that they shall be 
prosecuted in the civil courts of the United 
States, In such cases, or in cases in which 
the accused has been discharged from the 
service, before the arrest, the military tri- 
bunals have no jurisdiction, but the prosecu- 
tion must be in the proper civil courts of the 
United States. 

The relator being alone subject to trial be- 
fore the military ti-ibunal, must be remand- 
ed to the officer from whose custody he has 
been taken and to be subject to such pro- 
ceedings as may be instituted against him 
for the alleged offences. 



Case No. 13,889. 

In re THOMAS. 

[1 Dill. 420.] 1 

Circuit Court. D. Kansas. 1871. 

Witness Fees— Attachmest— Mileage. 

1. A witness in a civil cause in the United 
States courts, who, at the time of the service of 
the subpoena, demands his traveling fees and his 
fee for one day's attendance, cannot be attached 
for contempt, if he fails to obey the writ. 

2. Mileage of witness. See note, infra. 

Mr. Fenlon, for the witness. 
Mr. Lecomte, contra. 

DILLON, Circuit Judge. Thomas was sub- 
poenaed as a witness in a civil cause pend- 
ing in this court, and demanded of the mar- 
shal at the time of the service of the writ 
upon him, his traveling fee and his fee for 
one day's attendance as a witness, which the 
marshal did not pay. A motion is made to 
attach the witness. By the statute of the 
state, a witness who makes such a demand, 
is not obliged, if his fees are not paid, to 
obey the subpoena Gen. St. 1868, p. (193. So 
far as applicable, and when not inconsistent 
with -the constitution and laws of the United 
States, these statutes have been adopted to 
regulate the practice in this courti 

Under these circumstances, as well as up- 
on general principles, the attachment must 
be refused. Attachment refused. 

NOTE. In Holmes v. Sheridan [Case No. 
6,G44], at the same term, the court ruled that 
witnesses living within the district, but more 
than one hundred miles from the place of trial, 
who attended in obedience to a subpoena, and 
gave testimony, were entitled to mileage for the 
whole distance actually traveled. See Pronty 
V. Draper [Id. 11,447]; Anderson v. Moe tld. 
359]; Grcenl. Ev. 309, 310, note; Dreskill v. 
Parish LCase No. 4^076]! Whipple v, Cumber- 
land Cotton Co. fid. 17.oi5]; Hathaway v. 
Roach [Id, 6,213]; Conk. Prac, 404, 406. 



1 [Report«>d by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Case N"o. 13,890. 

In re THOMAS, v 

[3 N. B. R. 38 (Quarto, 7).] i 

District Court, D. Ne^\' Jersey. June 22, 1SG9. 

Baskudptcy— Pkoceedisos in State Coukt— In- 
JoscTioN — Motion to Dissolve. 
Where an injunction had been issued under 
the act of the district court, staying proceedings 
against bankrupt in the state courts until the 
question of final discharge should be determined, 
and final discharge was granted and motion 
made to dissolve said injunction, held, that the 
motion was unnecessary, as the order for the 
final discharge terminated the injunction, 

[In the matter of Veeder G. Thomas, a 
banki-upt.] Motion by creditor to dissolve 
an injunction after final discharge. On the 
25th day of March, A. D. 1869, an injunc- 
tion was granted by FIELD. District Judge, 
upon the petition of said bankrupt, restrain- 
ing a creditor from prosecuting his suit 
against said Thomas in the state court of 
New York, until the question of the debtor's 
discharge should have been determined. On 
the 25th day of May, 1869, the said bankrupt 
received his final discharge in bankruptcy. 
Upon motion, this day made, to have the said 
injunction dissolved, it was held that the 
effect of the final dischai'ge was to terminate 
the injunction; that no order to show this 
termination would be necessary. The lan- 
guage of the injunction was in accordance 
with the statute, and continued in force only 
until the question of the final discharge could 
be determined. The banki'upt must here- 
after use his discharge as his protection, in. 
eases thereby affected. 

William L. Dayton, attorney for creditor. 

Before FIELD, District Judge. 



Case Wo. 13,891. 

In re THOMAS. 

[11 N. B. R. 330; 2 7 Chi. Leg. News, 187.1 

District Court, E. D. Missouri. Feb. 18, 1875. 

BAXKKrPTCY — Adjuoicatiox — Motion to Set 

Aside — Acts of BAXKituPTCY — Cjikuitoks 

— Notice. 

1. Where a petition by a creditor for an ad- 
judication is filed, and the debtor appears and 
confesses the acts of bankruptcy charged, and 
under section 43 of the bankrupt act [14 Stat. 
538], a trustee is appointed, a creditor who ap- 
pears and proves his debt, cannot after the 
death of the bankrupt, and the rights of other 
creditors have intervened, be allowed to appear 
and set aside the adjudication. 

[Cited in Re Herman, Case No. 6,405; Re 
Meade, Id. 9,3 TO; Alien v. Thompson. 10 
Ved. 124.] 

2. Under the act of March 2, 1867, a creditor 
not appearing to the petition of adjudication, is 
not estopped from denying the acts of bankrupt- 
cj'^charged, so far as they affect him with notice. 

On petition of Broadway Savings Bank to 
vacate adjudication of bankruptcy. 

1 [Reprinted by permission.] 

2 [Reprinted from 11 N. B. R. 330, by permia* 
sion.J 
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H. A. Clover, for Broadway Savings Bank. 
J. G. Gbandler, for judgment creditors. 
C. O. Wliittelsey and R. H. Spencer, for 
Jolin G. Priest, trustee. 
Hill & Bowman, for Tliomas' estate. 

TREAT, District Judge. On tlie 25tli day 
of April, 1874, the Mercantile Bank of St. 
Louis filed a petition in bankruptcy against 
James S. Tliomas, averring tbat he was a 
trader, and that he had suspended and not 
resumed payment of his commercial paper, 
etc. About a half hour subsequently said 
Thomas voluntarily appeared in court and 
confessed in writing the allegations of the 
petition. He was thereupon adjudged a 
banurupt. At the first meeting of creditors 
they elected to proceed to wind up the es- 
tate under the provisions of the 43d section 
of the bankrupt act. Ou May 30, 1874, the 
Broadway Savings Bank proved its claim 
against the estate, but not as secured. It is 
said to have received within four months of 
the adjudication, as collateral to an existing 
debt, an assignment by the bankrupt of a 
policy on his own life for his own benefit. 

The bankrupt died September 26, 1874. A 
suit was brought October 24, 1874, by the 
trustee in bankruptcy against said bank to 
have said assignment of the policy set aside, 
iind the proceeds of the same applied to the 
general estate. Answer and replication were 
duly filed in that case, and the taking of 
testimony commenced. On the 28th day of 
January, 1S75, said bank filed a petition to 
vacate said adjudication of bankruptcy and 
all proceedings thereunder, on the ground 
that said adjudication was fraudulently pro- 
cured through collusion between the petition- 
ing creditor and the debtor; said Thomas 
not being a "trader," and not having sus- 
pended payment of any of his "commercial" 
paper, within the meaning of the law, as 
was well known to both of the parties. 

For the purposes of the question under re- 
view, it may be further stated that several 
judgment creditors who have not yet made 
formal proofs of their demands, and some 
who have, and who have liens under their 
judgments rendered before proceedings in 
bankruptcy, are prepared to join the Broad- 
way Savings Bank in this proceeding. Thus 
the question involved should be considered 
free from the objection that the Broadway 
Savings Bank had waived its supposed se- 
curity by proving its demand as unsecured, 
probably not attaching much value to the 
policy in May, and not being willing to keep 
the same alive at its own expense. Yet it 
claims the benefit thereof on the death of 
Thomas in September follojving. Other sug- 
gestions as to the estoppel of the Broadway 
Savings Bank by its participation in pro- 
ceedings under the adjudication in bankrupt- 
cy may also be omitted so far as they are 
special to that bank. 

On filing the petition to vacate, the Mer- 
cantile Bank and the trustee under the 43d 



section were cited in to show cause. It was 
suggested that the issues of fact made by 
the pending petition and answers thereto 
should be referred for tbe purpose of taking 
testimony; but at the instance of the court 
the respective counsel were heard at length 
on the main question, viz.: Whether at this 
stage of the case, after adjudication had, any 
of the creditors can cause the judgment to 
be vacated and all proceedings under it set 
aside and annulled on the grounds alleged. 
It must be observed that if the debtor had 
not confessed his bankruptcy it would have 
been in the power of any other creditor to 
come in and join, alleging other acts of bank- 
ruptcy, "which the answers to the pending 
petition now aver had been committed and 
would have been thus presented. But for the 
death of Thomas before this petition in Jan- 
uary, 1875, it might be in the power of the 
court, if the adjudication were set aside, to 
let the original petition by the Mercantile 
Bank stand and other creditors join, aver- 
ring other acts of bankruptcy. Through the 
delay in moving to vacate, the rights of all 
designed to be protected by the act may be 
seriously affected. Those who have. secured 
preferences in violation of the bankrupt law, 
are the only persons to gain by annulling all 
proceedings in bankruptcy; although the 
judgment creditors insist that they, by the 
course taken under the 43d section, are de- 
barred from enforcing their demands at 
once. 

Various authorities are cited under the 
English bankrupt act to establish the doc- 
trine that the judge, at the instance of any 
creditor, may at any time supersede the com- 
mission in bankruptcy when improperly is- 
sued. The case of In re Morris' Estate 
[Case No. 9,825], under the act of 1800 [2 
Stat, 19], is also referred to. The English 
cases, and those which might have arisen 
imder the act of 1800, can hardly have much 
application to proceedings either under the 
act of 1841 [5 Stat. 440], or of 1867; for both 
the English system and that prescribed by 
the act of 1800 were, so far as the question 
now to be considered is involved, wholly dis- 
similar to the later acts. The case before 
Judge Hopkinson concerning the Morris es- 
tate, as he rightly remarked, was wholly un- 
like any one previously known, and was not 
likely ever to occur again. In his exhaustive 
opinion he reached the important conclusion, 
that neither the chancellor in England nor a 
United States judge had, in bankruptcy mat- 
ters, any powers other than those arising 
from the bankruptcy statutes; but he held 
that in the case before him, where creditors, 
and all other persons concerned, had slept 
on their rights for about twenty-five or thirty 
years, and then„ after legal notice, never 
appeared when cited in to show cause why 
the abandoned estate, which had been nearly 
destroyed by the gross laches, should not be 
saved for the benefit of the Morris family, 
it was not only within his authority, under 
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the act of 1800, but his duty, to set aside 
the abandoned proceedings. That decision 
does not fairly involve the question now he- 
fore this court; for not only the peculiarities 
of the case itself, but the provisions of the 
act of ISOO, are entirely different from what 
is now under consideration. The act of 
1841 is in some respects like that of 1867, 
but not in all. The provisions of the 7th 
section of the act of 1841, as to proceedings 
to force debtors into bankruptcy, are very 
dissimilar to compulsory proceedings under 
the act of 1867. Hence the rulings in Shaw- 
han v. Wherritt, 7 How. [48 U. S.] 627, are 
not, in all theii 'etails, applicable to like 
cases arising under the existing statute. 
The act of 1841 caused notice to creditors to 
be given before adjudication; and hence, as 
they were cited in, they were held concluded 
as to the acts of bankruptcy alleged. The act 
of 1867 requires no such notice; hence other 
creditors than the one petitioning are not 
estopped from disputing that the special act 
of bankruptcy on wh'ch the adjudication was 
had, does not so far as their claims are con- 
cerned, conclude their rights. 

Under the act of 1841, two decided cases 
are referred to,— one by Justice Story (Dut- 
ton V. Freeman LCase No. 4,210]), wherein 
he held that the only person who could con- 
test the allegations for compulsory banlcrupt- 
cy was the alleged bankrupt. The other 
case is that decided by Judson, U. S. district 
judge (In re Heusted [Id. 6,440]) in which it 
was held that when the alleged bankrupt did 
not appear to contest, the creditors, who it 
was alleged had gained a fraudulent prefer- 
ence, might appear and defend. In Shawhan 
V, Wherritt, supra, creditors were held con- 
cluded by the adjudication; so that whether 
the opinion of Justice Story, or of Judge 
Judson, were, in the light of the views ex- 
pressed by the United States supreme court, 
to prevail under the act of 1841, none of those 
decisions give material assistance to the pres- 
ent inquiry. Under the act of 1867, a debtor 
within the prescribed conditions can be forc- 
ed into bankruptcy, or he may voluntarily 
apply for the benefit of the act. At the date 
of the institution of proceedings against 
Thomas, it was competent for him to apply 
in his own behalf, or if proceeded against 
by others, to resist or confess, the conse- 
quences being the same in each case, so far 
as his right of discharge was effected. All or 
any creditors had a right to join in the pe- 
tition for compulsory bankruptcy; and an 
adjudication had on the alleged acts of bank- 
ruptcy, whether by confession or otherwise, 
does not bind, as to the facts so adjudicated, 
other creditor? who did not, and could not, 
under the act of 1867, intervene between the 
petitioning creditors and the alleged bank- 
rupt, to prevent the adjudication of bank- 
ruptcy. So far as their demands, or claims, 
are concerned, inasmuch as under the act of 
1867 they are not cited in at that stage of 
the proceedings, the adjudication as to said 



alleged acts of bankruptcy, so far as their 
claims are to be proved against the bank- 
rupt's estate, is inter alios acta. It follows, 
therefore, that whether the views expressed 
by Justice Story or Judge Judson were cor- 
rect in the light of Shawhan v. WheiTitt 
[supra], under the act of 1841, the points in- 
volved in this case are unaffected. Two cases 
are referred to, viz.: In re Walker [Case No. 
17,061]; and In re Goodfellow [Id. 5,536]. In 
each of these cases the bankrupts had made 
voluntary application for supposed fraudu- 
lent purposes as against their creditors. The 
court permitted other creditors to intervene 
to vacate the adjudication. The court enter- 
tained their motion so as to prevent a con- 
templated fraud, as was supposed, against 
the provisions of the bankrupt act. Without 
discussing the principles on which those 
cases rest, it must suffice to rule that they 
are inapplicable to this. In them, persons 
who voluntarily claimed the benefit of the 
act were, as in all such cases, ex parte, ad- 
judged bankrupt, whereby in the one case 
the settlement of the estate would have been 
drawn into an improper district, and in the 
other, the debtor would have defrauded his 
creditors by leaving his property conveyed, 
in a foreign country, in the hands of those 
who, if in this country, would have been 
compelled to surrender the same to the as- 
signee. Those were, therefore, cases of an 
attempt, ex parte, by a debtor to commit a 
fraud or palpable wrong in violation of the 
bankrupt act on his creditors. 

In the case now before this court, whether 
the debtor was forced into bankruptcy, or 
voluntarily applied, he was a resident of this 
district, and his estate, when adjudged a 
bankrupt, was to be administered here. It 
cannot be denied that he could have been ad- 
judged a bankrupt on his own petition, and 
his confession, upon a petition filed against 
him by a creditor, is substantially a volun- 
tary proceeding on his part. If the act of 
bankruptcy confessed was not true, no one, 
save himself, could be injuriously affected 
thereby, unless such other person had vio- 
lated the provisions of the bankrupt act. It 
is difficult to understand why a person can- 
not confess himself a bankrupt, and thus 
subject his estate to the law for the bene- 
fit of his creditors, when his confession, as 
to said act of bankruptcy, cannot affect any 
of his creditors, other than those who have 
gained illegal preferences. A modified rule 
might obtain since the last amendment of the 
act, but, as it stood in April last, it is not 
seen why a court should interpose, at the 
instance of a creditor, to set aside an ad- 
judication of banla-uptcy made on confession 
in an involuntary proceeding, in order, solely, 
that some creditors may obtain advantage in 
contravention of the bankrupt law. In the 
case of In re Morris' Estate [supra]. Judge 
Hopkinson laid particular stress upon the ex- 
tent of the interest the moving creditor had 
in the proceeding, as well as upon his laches. 
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A court should look, also, to tlie cliaracter of 
the interest prompting the motion. If the 
bankrupt act is. on all matters ^vithin its pur- 
view, the supreme law, no court should lend a 
"Willing ear to one who seeks to escape the 
force of its provisions; nor should it, after 
laches, when it is impossible, as in this case, 
to do justice to all, entertain and uphold amo- 
tion to the injury of the body of creditors for 
the benefit of one or inore who desire peculiar 
advantages which the paramount law of the 
land is designed to prevent. From the de- 
lays in this cas&, it is apparent that if the ad- 
judication and all proceedings thereunder are 
vacated, gross wrong to many creditors will 
follow. The death of Mr. Thomas has pre- 
vented the possibility of restoring all the 
creditors to their original status. Hence it 
is held, that no creditors can now be heard 
to vacate the judgment on the grounds al- 
leged. It is immaterial whether the mercan- 
tile bank and Mr. Thomas did collude to have 
the adjudication made, for Mr. Thomas could 
have been adjudicated a bankrupt on his own 
motion, and the same results would have fol- 
lowed as now exist. The confession as to 
the special facts alleged as an act of bank- 
ruptcy, and, indeed, the valid existence of 
the petitioning creditor's alleged claim, con- 
elude none of the other creditors. 

A few prominent suggestions are thus hur- 
riedly made to indicate some of the many 
grounds upon which the court rests its de- 
cision. It cannot order a reference to a mas- 
ter to take proofs, nor entertain the petition 
In the state of the record in this case. It, 
therefore, dismisses the petition with costs, 
it being considered that the record of the 
case against Thomas, and the proceedings 
therein, are before the court for the purpose 
of this decision. 



THOMAS. In re See Case No. 10,395. 
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[See Case No. 3,769.] . 
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Case "No. 13,893. 

THOMAS V. BRENT. 

[1 Crauch, C. C- 161.] i 

Circuit Court, District of Columbia. March 26, 
1S04. 

Execution — Forthcomixg Bond— Marshai**s 
Commissions. 

The marshal may include his commissions in 
a forthcoming bond, and is also entitled to his 
commissions upon an execution on the bond. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



[This was an action by John V. Thomas 
against D. C. Brent, marshal.] 

Rule to show cause why the marshal should 
not return his commissions received on an 
execution upon a forthcoming bond, which in- 
cluded his commissions on a former execution 
levied upon goods. 

Mr. Taylor, in support of the rule. The act 
of congress, of February 27, 1801, § 9 (2 Stat. 
106),i:especting the fees of the marshal, re- 
fers to a former law respecting the marshal 
for the district of Maryland. If the fees are 
for a service not known by the laws of Mary- 
land, or by act of congress, then the marshal 
is either not entitled to a fee, or he is entitled 
under the laws of Virginia of December 10, 
1793, c. 151, § 13 (New Rev. Code, p. 298); of 
December 24, 1794, § 11 (New Rev. Code, p. 
326); and the fee-bill of December 19, 1792 
(New Rev. Code, p. 218), to a fee of sixty- 
three cents only. The property has not been 
actually sold nor replevied, nor has the debt 
been paid; the marshal, therefore, is not en- 
titled to a commission. Before the act of De- 
cember 24, 1794, the officer could not include 
commissions in the forthcoming bond. Wors- 
ham V. Egleston, 1 Call, 48. By that act, the 
oflacer is allowed to include commissions in 
the bond, but shall not receive them unless 
the bond be forfeited. The act proceeded up- 
on the principle that the officer was entitled 
to commissions, and only directs that they 
may be included. It was founded on a mis- 
take of what was the law before, and there- 
fore does not give the right to receive a com- 
mission. By the law of Maryland of 1779, u. 
23, the officer is allowed the same fees on at- 
tachment as on execution, where the sherifE is 
chargeable. By the Virginia law, the sherifli 
is not liable to the risk after bond given, and 
cannot be chargeable before, because the de- 
fendant has no right to tender a bond after 
the officer has removed the goods, and until 
removal, the officer is not liable. 

Mr. Mason, contra. The bond satisfies the 
former judgment and execution. The laws of 
Virginia do not apply to the case. By the 
act of congress, the fees of the marshal of this 
district, are the same as those of the mai-shal 
of the district of Maryland; which by the act 
of congress of May 8, 1792, § 3 (1 Stat. 276) 
are to be the same as are allowed in the su- 
preme court of the state. The law of Mary- 
land is the only law applicable to the case. 
By the fee-bill of Maryland, the sheriff, for 
levying an attachment, or where the sherifE is 
chargeable, is entitled to the same fees as on 
executions; and upon a fieri facias the' same 
as upon attachments; and upon any execution 
for money, he is entitled to ly^ per cent, on 
the first £10, and three per cent, on the resi- 
due. The words are, "or wherewith he shall 
be chargeable." Was the marshal chargeable 
for these goods? The case stated, is, that 
the fieri facias was levied on the goods. Levy- 
ing means taking the goods into possession. 
Until the goods were discharged by the bond, 
the marshal was chargeable. The fee is for 
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serving the execution, and making himself 
liable by the custody of the goods. The de- 
fendant may tender a forthcoming bond at 
any time before the sale. The time is not im- 
portant; some time must intervene between 
the levying and the bond. Upon the second 
execution, the marshal has me same trouble 
de novo. There were two judgments, and 
two executions, and the marshal is entitled to 
his fees on both. 

Mr. Youngs and Mr. C. Lee, in reply. This, 
by the laws of Virginia, is one continued pro- 
cess, and constitutes but one execution. The 
process of a forthcoming bond is not known 
in Maiyland. There is not a new judgment 
on the bond. It is only an award of execu- 
tion. The words of the act of Virginia are, 
that the bond shall have the force of a judg- 
ment, and therefore the court only awards 
execution. 

Rule discharged, nem. con. 



Case Wo. 13,894. 

THOMAS V. CLARK et al. 

[2 McLean. 194.] i 

Circuit Court, D. Michigan. Oct. Term. 1840. 

Pleading at Law — Pi,ea Denying Instkcmbnt 
Sued o.v — Affidavit — Genekal Issue. 

1. By the rules- of the court, a plea which de- 
nies the instrument on which the action is found- 
ed, or the indor.sement of it, must be sworn to. 

2. If filed without affidavit, the general issue 
may be good for some purposes, but the note and 
the indorsement, under sueli plea, are admitted. 

3. And this admission is, that the signature 
on the note is as averred in the declaration. 

LCited in Ames v. Quimby, 106 U. S. 34G, 1 

Sup. Ct. 120.] 
[Cited in Pegg v, Bidleman, 5 Mich. 29.] 

At law. 

Lockwood & Barstow, for plaintiff 
Mr. Backus, for defendants. 

OPINION OF THE COURT. This action 
is brought against the defendants, w^ho are 
partners, as indorsers of a bill of exchange 
to the plaintiff. A rule of court requires a 
plea of the general issue, denying the exe- 
cution of an instniment, or of an indorse- 
ment on which the action is brought, to be 
sworn to. The general issue in this case 
being filed, without oath, a question is made, 
whether the ground of the action is admitted. 
The defendants' counsel contends, that the 
signatures of Clai'k and Cole, as they appear 
to be indorsed on the note, only are admit- 
ted, and not the partnership, and that it is 
necessary for the defendants to prove the 
partnership. The rule was designed to pre- 
vent delays by filing issues, which are not 
true in fact. A plea of the general issue, 
under the rule, may be good for some pur- 
poses, but it admits the instrument on which 
the action is brought. In this case, the in- 



1 IReported by Hon. John McLean, Circuit 
Justice.] 
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dorsement by the defendants is admitted. 
Smith V, McManus, 7 Yerg. 477. But to wliat 
extent does this admission go? Most clear- 
ly, the admission is, that the defendants in- 
dorsed the note, as they are alleged to have 
done in the declaration. In the declaration, 
they are stated to be partners, and, as such, 
indorsed the note in the partnership name. 
This construction of the rule imposes no 
hardship on the defendants. If the note 
were not indorsed by them, as partners, they 
might have sworn to the plea, which would 
have thrown on the plaintiff the necessity of 
proving their signatures, as alleged in the 
declaration. Judgment. 



THOMAS (CONSOLIDATED FRUIT JAR 
Co. v.). See Case No. 3,131. 
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THOMAS V. CRUTTENDEN. 

[4 Cranch, C. C. 71.] i 

Circuit Court. District of Columbia. Mnv 
Term. 1830. 

Eject.ment— Title — Bankruptcy— Commission- 
ers' Deed — ^Evidence — Records. 

A person, claiming title under a deed from 
commissioners of bankrupt, under the bankrupt 
law of 1800 [2 Stat. 19], must show their au- 
thority, and that their proceedings were regu- 
lar, (Src, as they exercised only a special, limited 
power; but if the records are destroyed, the 
next best evidence will be received. 

The plalntifC [James Thomas], having 
shown title in Washington Bowie, offered in 
evidence a deed from E. B. Caldwell, and pur- 
porting to be executed by them as commis- 
sioners of bankruptcy to "Walter Smith and 
Charles Way man, assignees of the bankrupt; 
and offered to prove by W. Brent, the cleric 
of this court, that the banknipt papers and 
records, in cases where commissions were 
issued by a judge of this court, were de- 
stroyed by the enemy in 1814; and by W. 
Cranch, that he, as assistant judge of this ^ 
court, issued a commission of bankruptcy 
against Washington Bowie. And the plain- 
tiff further offered in evidence a deed from 
the assignees to Baltzer, under whom the 
plaintiff claims; and a decree in chancery 
ordering a sale of this, as part of the real 
estate of Baltzer, and possession of the pur- 
chase under that decree; and also produced 
a certificate of the clerk of this court, made , 
in January, 1804, that this court, in Decem- 
ber term, 1803, decreed that the deed from the 
commissioners to the assignees should be 
recorded; and further proved that all the 
records and papers of that term were de- 
stroyed by the enemy. Those deeds recited 
the proceedings under the bankrupt law of 
ISOO. 

Mr. Redin, for defendant [Joel Ci-utten- 
den], objected to the admission of the deed 
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from the commissioners to the assignees, 
because all the proceedings under the com- 
mission of bankruptcy must be proved; 
nothing can be presumed; it is a special tri- 
bunal of limited powers and jurisdiction, &c. 

Mr. ?ilarbury and Mr. Key, for plaintiff, 
admit that everything necessary to support 
the jurisdiction and authority of the com- 
missioners must be proved; but the ques- 
tion is, by what sort of evidence? The 
records and original papers are all destroyed. 
The next best evidence is that which is now 
offered. The recitals in the old deeds, re- 
corded in 1802, twenty-eight years ago; the 
destruction of the original papers and rec- 
ords; the certificate of the clerk, recorded 
in January, 1S04, that a decree was passed 
by this court in December, 1803, authorizing 
the recording of the deed and the long pos- 
session under that deed,— are circumstances 
from which the jury may infer all the neces- 
sary proceedings under fhe bankrupt law. 

THE COURT was of that opinion (nem. 
■con.), and the jury rendered their verdict 
lor the plaintiff. 



THOMAS, The (DELAWARE RIVER 00. 
v.). See Case No. 3,769. 
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Case Wo. 13,896. 

THOMAS V. ELLIOT. 

[2 Cranch, 0. 0. 432.] i 

<3ircu!t Court, District of Columbia. Oct. Term, 
1823. 

AlCTIONS — ASSIGXEES OF C-\USE — SPECIAL BaIL — 

Sureties. 

1. Where there are contending assignees of a 
cause of action pending in court, the court will 
not, on motion, decide the merits of their respec- 
tive claims, by ordering the action to be entered 
upon the docket as for the use of either of them. 

2. If special bail be taken out of court, by two 
justices of the peace, by recognizance, there 
must be two sureties. 

The scire facias, in this case against Will- 
lam Elliot, as bail for Peter Morte, recites 
a recognizance before two justices of the 
peace for this county on the 17th of Novem- 
ber, 1818, by which "a certain William Ell- 
iot, of the said county of Washington, came 
personally in his own proper person, and 
T>ecame pledge and bail," &c., "for a certain 
Peter Morte," &e., in the usual form. The 
suit against Morte was originally brought 
by the creditor, George N. Thomas, in his 
-own name; who, before judgment, was dis- 
<;harged under the insolvent law, on the 7th 
of August, 1820. nnd assigned all his effects 
to John L. Brightwell, his trustee under that 
law, who became a paxiiy plaintiff in the 
place of George N. Thomas, and obtained a 
judgment in his own name as trustee of 
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Thomas for $311. This judgment is also re- 
cited in the scire facias. 

Mr. Key, for Offa Wilson, administrator 
of Henry M. Wilson, obtained a rule on 
Brightwell to show cause why this scire 
facias should not be entered for the use of 
Offa Wilson, as administrator of Henry M. 
Wilson; and produced an assignment dated 
June 4th, 1819, more than a year before 
Thomas's application for the benefit of the 
insolvent act, from the said Thomas to the 
said Henry M. Wilson, of the pi'oceeds of 
that suit, and an order from Thomas to the 
clerk of the court to enter the suit for the 
use of AVilson. 

But THE COURT, on the 23d of January, 
1824, discharged the rule and refused to 
order the cause to be entered for the use of 
Wilson, without prejudice to the rights of 
the parties. 

Mr. Redin, for defendant, moved the court 
to quash the scire facias, because upon its 
face it appeared that only one person was 
taken by the justices as bail, whereas the 
act of 1715, c. 28, which is the only act 
which authorizes them to take special bail 
out of court, requires the defendant to go 
before the justices with two sufficient free- 
holders; and the form prescribed is, "You 
A. B. and C. D., and either of you do under- 
•take," &c. Every such authoritj'' must be 
strictly pursued, as this court has decided 
in several cases upon the act of Maryland 
of 1791, c. 67. g 1, authorizing judgments to 
be superseded. Smith v. Middleton, at April 
term, 1821 [Case No. 13,079], and Mande- 
ville V. Love, October term, 1821 [Id. 9,012]; 
Rogers v. Reeves, 1 Term R. 418; Scryven 
V. Dyther, Cro. Eliz. 672; Symes v. Oakes, 
2 Strange, 893. 

Mr. Key, for plaintiff, contra. 

THE COURT (THRUSTON, Circuit Judge, 
absent) quashed the scire facias, giving 
judgment upon the issue of "no such rec- 
ord." 



Case Wo. 13,897. 

THOMAS V. GITTINGS. 

[Taney, 472.] i 

Circuit Court, D. Maryland. April 11, 1844. 

Bottomry — Necessitt por — Master's Authority 
— Acts of Owner— Supplies— Coxsignee. 

1. T., the owner of a vessel, of which F. was 
master, directed her to he employed in running 
between Savannah and Havana, under a letter 
of instructions; a cargo of rice was procured, 
and put on bf^ard at Savannah, on the credit of 
S., the agent .if the vessel at that place; in fit- 
ting her for the voyase, expenses were incurred 
to the amount of S219 52, for which a bill was 
drawn by the mastei. oa the owner, living in 
Baltimore, and accepted by him; this bill was 
protested, and demand was made upon the mas- 
ter, at Havana, for its payment; A., the con- 
signee at Havana, gave the master a bill on a 



1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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house in Boston, to reimburse S. for the rice 
which was procured on his credit, and two days 
before, advanced ihe master $229 and 4 reals, 
to take up the protested bill of exchange drawn 
by him on tlie owner. While the vessel remain- 
ed at Havana, supplies were furnished her. and 
money advanced to the master, by A., her con- 
signee at that place; when the vessel was about 
to sail again from Havana, bound to Baltimore, 
a bottomry-bond was executed by the master, in 
favor of A., the consignee, for the sums ad- 
vanced by the latter. In an action on this bond: 
Held, that in relation to the bill of exchange for 
$600. the proceeds of the cargo, and the freight 
also, might lawfully Lave been applied by the 
consignee to pay what was due on the rice, pro- 
vided the master acted, in regard to the cargo, 
within the scope of the letter of instructions; 
and the application of the freight to this purpose 
would not impair the consignee's right to the 
bond subsequently taken for supplies afterwards 
furnished. 

2. But, how far the consignee could take a 
bottomry-bond for sums advanced on the vessel, 
when he ought to have in bis hands freight 
enough to pay the expenses — quere? 

3. That the money was properly advanced to 
take up the protested bill of exchange, as it was 
stated in the bill itself, that the money was due 
for disbursements for the vessel, and chargeable 
to her account, and the owner, by accepting it ad- 
mitted that the disbursements were so made and 
to be fo charged. 

4. The person who furnished the supplies, for 
which the bill of exchange was given, waived 
his lien on the vessel, by taking the bill, and suf- 
fering the vesfael lo proceed on her voyage; but 
when the owner afterwards refused to pay the 
bill, and sent the creditor to demand payment 
from the master, in a foreign port, he must be 
regarded as authorizing the master to raise the 
money upon the vessel itself, if he had no other 
means. 

5. If the supplies furnished, and the expenses 
paid, and money advanced at Havana, were 
necessary for the vessel, they were a sufficient 
foundation for the bottomry-bond to the ex- 
tent of such supplies, expenses, and advances, 
provided they wer*" furnished on the credit of the 
vessel; they* will not be presumed to have been 
made and furnished upon the personal credit of 
the owner or master alone, unless the fact is 
proved by testimony. The necessity for such 
supplies neea not have been so urgent that the 
vessel must have been lost to the owner without 
them; it is sufficient, if, as matters then stood, 
they may, in the exercise of a discreet and hon- 
est jrdgment, have appeared to be reasonable 
and proper for the interest of the owner. 

[Cited in Nippcrt v. The "Williams, 39 Fed. 
826-1 

6. The specific objects to which the money 
was applied, that was advanced to the master, 
must be shown, in order that the court may 
judge of the necessity, upon the proof offered. 

[Appeal from the district court of the "Unit- 
ed States for the district of Maryland.] 

The libel in this case was filed on the 29th 
of May, 1843, by the appellee [Lambert Git- 
tings], as assignee of Don Jose V. Adot, 
against the schooner El Oaballero [William 
Thomas, claimant], on a bottomry-bond.. The 
libellant stated that the schooner El Ca- 
ballero was lying in the port of Havana, 
in th« island of Cuba, on the 10th of May, 
1843, destined upon a voyage from said port 
to Baltimore; that the master of said vessel 
(Henry Fitzgerald) being in want of money 
to provide supplies for, and to meet the dis- 
bursements of said .schooner, and to enable 



her to make her contemplated voyage to- 
Baltimore, and having no other means of 
procuring the same, borrowed of Don Jose 
V. Adot, eight hundred and ninety-two dol- 
lars and one real, upon the bottomiT of said 
schooner, and that the same was advanced 
and paid accordingly, at the rate of ten per 
cent for the adventure and risk, making 
together the sum of nine hundred and eighty- 
one dollars and two and one-half reals;, 
and that the said Fitzgerald, on the said 
10th of May, 1843, executed a bottomry-bond^ 
pledging said vessel for the payment of said 
sum of money, within three days after her 
arrival at Baltimore, or before her cargo 
should be dischai-ged. That the money was 
advanced by said Adot to said Fitzgerald^ 
for the purpose aforesaid, and was necessary 
therefor, and that the schooner could not 
have performed her contemplated voyage, if 
the same had not been advanced and paid 
as aforesaid; that the vessel being so sup- 
plied, proceeded from Havana to Baltimore, 
where she arrived on the 23d of May, 1843,, 
and completed the discharge of her cargo 
on the 26th of the same month. That by 
assignment, duly acknowledged, the bottom- 
ry-bond was, on the da.v of its execution, 
assigned to Lambert Gittings, the libellant,. 
who thereby became entitled to receive the 
amount due thereon, of which said Fitzger- 
ald received due notice; that the amount 
due on said bond had not been paid, although- 
the same had been demanded of said Fitz- 
gerald, and that the libellant was entitled 
to receive the said sum of nine hundred and 
eighty-one dollars and two and one-half 
reals, with interest, at the rate of six per- 
cent, from the time it became due. The li- 
bellant filed with his libel, the bottomry-bond 
and assignment. 

The answer of William Thomas, owner and 
claimant of the vessel, admitted that she 
was at Havana on the 10th of May, 1843; 
that said Fitzgerald was her master; that 
she was destined upon a voyage to Balti- 
more, and that said bottomry-bond was exe- 
cuted by said Fitzgerald. But ne denied 
that said Fitzgerald was then in want of 
said sum of eight hundred and ninety-tw?) 
dollars and one real, to provide supplies for^ 
or to meet the disbursements of said schoon- 
er, or to enable her to make her conteraplat 
ed voyage to Baltimore; and he also utterly- 
denied that the said Henry Fitzgerald, as 
such master, had no other means, than up- 
on the bottom of said schooner, of procuring 
such sum, if any, as he might have so need- 
ed; and he also denied that said Adot did 
advance to Fitzgerald, as such master, said 
alleged sum. He admitted that said schoon- 
er proceeded on and accomplished her voy- 
age, and he also admitted the assignment of 
the bond, and that the same had not been 
paid. That it was falsely alleged in the li- 
bel that the sum there mentioned was ad- 
vanced b.v said Adot. and w^as necessary to 
enable Fitzgerald to provide supplies for 
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and meet thG disbursements of the vessel, 
and to enable her to make her contemplated 
voyage; and it was also falsely alleged flint 
she could not have accomplished her voyage 
without said alleged advance. That a part 
of said pretended advance was an alleged 
claim of Fitzgerald against respondent, for 
alleged disbur'sements on a former voyage, 
and was paid to and received by him for 
his own use. and not otherwise. That Don 
Jose V. Adot, on the said 10th of May, 1843, 
or prior thereto, had received, to the respond- 
ent's use, several large suras of money, 
that is to say, four hundred and forty sts 
dollars, received by him on the 18th of 
March, as the net proceeds of certain tierces 
and barrels of rice, the property of respond- 
ent, also, two hundred and eighty-seven 
dollars and four cents, received as her 
freight on her contemplated voyage to Bal- 
timore; and also, twenty-three dollars and 
four reals, received on the ISth day of 
March, to respondent's use; which sums 
had not been accounted for, to respondent, 
by said Adot, That there was no necessity, 
at the time, and under the circumstances, 
when said bottomry-bond was executed, for 
the said alleged advances by the said Don 
•Tose V. Adot; and that in consideration of 
the premises said Fitzgerald had no right to 
execute said bond, and the same was void. 

A decree for the libellant was passed by 
the district court. Heath, J. [case unreport- 
ed]; and an appeal to this court was taken 
and argued. The testimony adduced is sub- 
stantially stated in the opinion of the court. 

William Schley, for appellant. 
John Nelson, for appellee. 

TANEY, Circuit Justice. The libel in this 
case is filed against the schooner El Cabal- 
lero, upon a bottomry bond, executed by Hen- 
ry Fitzgerald to Jose V. Adot, at Havana, to 
secure the payment of ?981, 2^ reals; the 
said Fitzgerald, being the master of the 
schooner; and William Thomas, as the pres- 
ent claimant, the owner; the bond is dated 
May 10th, 1843. 

It appears from the evidence, that Thomas, 
the owner of the vessel, on the 1st of Decem- 
ber, 1842, at Havana, executed a bottomry- 
bond to the said Fitzgerald, for the sum of 
.?609, for money at that time loaned to him, 
and on the same day, appointed Fitzgerald 
master, and gave him a power of attorney to 
sell her for anj sum not less than §6,000; 
and by a letter of instructions of the 10th of 
the same month, he directed the schooner to 
be employed in running between Savannah 
and Havana, if freight could be procured, 
or to take freight from .either of those ports 
to other places, if the master should find it 
for the interest of the owner to do so, until 
a sale could be affected. 

Thomas returned to Baltimore, where he 
resided, and Fitzgerald took command of the 
vessel and made t^o voyages to Savannah 
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and back again to Havana. On the last of 
these voyages, the vessel was laden with 
rice, which was procured at Savannah, upon 
the credit of Sorel, who was there the agent 
of the schooner, and she arrived at Havana 
early in March, 1843. in fittmg her for this 
voyage, expenses were incurred at Savannah 
to the amount of $219.52, for which a bill 
was drawn by the master on Thomas, and 
accepted by him; but the bill was afterwards 
protested in Baltimore for non-payment, and 
notice of the protest reached the master at 
Havana, shortly aftei he arrived on the voy- 
age last mentioned, with a demand upon him 
for the payment of the bill. Jose V. Adot 
was the consignee of the schooner at Havana, 
and it appears by the accounts, that on the 
nth of March, 1843, he gave Fitzgerald a 
bill on a house in Boston for ?600, and on the 
9th of the same month, advanced him .?229 
and 4 reals to take up the protested bill, and 
pay the costs and charges upon it. The net 
proceeds of the cargo of rice appears to liave 
been .?44.6 and the freight $287 and 4 reals; 
there is some difiBeulty on the testimony as 
to these sums and dates, which require fur- 
ther explanation. The bill for .?600 is stated 
to have been given to reimburse Sorel for the 
rice which was procured on his credit; but 
I do not understand who were the owners, 
nor how it happens that "JGOO was remitted in 
payment of a cargo which netted only ?446. 
The whole cargo could not have been pur- 
chased on account of the vessel, as the let- 
ter of instruction authorized the master to 
take an interest of one-fourth or one-third 
only; nor is it said that the shipment was a 
losing one; and it is necessary that the char- 
acter of this tiunsaction should be more clear- 
ly shown, before I can determine what In- 
fluence it ought to have, if any, on the validi- 
ty of the bottomry. So too, in regard to the 
money advanced to pay the protested bill; 
it is charged in the account on the 9 th of 
March; yet the pretest was made in Balti- 
more, and is dated on the 10th, and conse- 
quently, there could have been no notice re- 
ceived at Havana at the time this advance is 
stated to have been made. Perhaps there is 
some mistake as to the date given in the 
account. 

The vessel remained at Havana about two 
months, no freight offering during that time, 
and the master not being able to sell her for 
the sum limited While she was so lying at 
that port, supplies were furnished and money 
advanced to the master by Adot, the con- 
signee, and on the 10th of May. 1843. when 
the schooner was about to sail for Baltimore 
with a cargo of molasses, the bottomry was 
given which is now in question. 

In relation to the item of the bill of ex- 
change for ?600, undoubtedly, the proceeds 
of the cargo and the freight also, might law- 
fully have been applied by the consignee to 
pay what was due on account of the rice, p) o- 
vided the master acted within the scope of 
his instructions in regard to this cargo; and 
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the application of the freight to this purpose, 
would not impair hit, right to the bond sub- 
sequently taken, for supplies afterwards fur- 
nished. But if that bill was for a larger 
amount than the sum justly due on account 
of this cargo, or if the owner was not liable 
to the full amount thus paid, then the freight 
may have been misapplied, and the question 
will arise how far the consignee can take a 
bottomry on the vessel, when be ought to 
have had in his hands freight enough to pay 
the expenses. 

The money advanced to pay the protested 
bill stands upon different ground. It is stat- 
ed in the bill itself, tnat the money was due 
for disbursements for the schooner, and 
chargeable to her account, and the owner by 
accepting it, admits that the disbursements 
were so made, and xo be so charged. Un- 
doubtedly, the party who furnished the sup- 
plies waived his lien on the vessel, by tak- 
ing the bill and suffpring the vessel to sail 
on her voyage: but when the owner after- 
wards refused to pay the bill, and, the pro- 
test and demand for payment, finds the 
master in a foreign port, without any funds 
of his own in his hands, out of which the 
payment may be maoe, what is he to do? 
ilust he suffer nimself to be thrown into 
prison, and separated from the property in- 
trusted to hi^ care md leave it to be at- 
tached and sold under legal process? I think 
not. It is the interest of the owner, as well 
as the master, thai the money should rather 
be raised on the pledge of the vessel. And 
when the owner thus refuses to pay the debt 
due from him, and sends the creditor to de- 
mand payment from his master on board of 
his vessel in a foreign port, he must be re- 
garded as authorizing the master to raise the 
money upon the vessel itself, if lie has no 
other means; such at least are the dictates 
of equity and justice, and I am not aware of 
any principle of admiralty law which requires 
the court to give a contrary decision. This 
item might, thei'efore, have been properly in- 
eluded in the bond. 

In relation to the other accounts, embra- 
cing that of Caberga, which was paid by Adot, 
I am not prepared to express an opinion upon 
these, without a more careful examination. 
If the supplies furnislied, and the expenses 
paid, and the money advanced, were neces- 
sary for the vessel, they were certainly a suf- 
ficient foundation for the bottomry-bond, to 
the extent of such supplies, expenses and ad- 
vances, provided they were furnished on the 
credit of the schooner; and they will not be 
presumed to have been made and furnished 
upon the personar credit of the owner or mas- 
ter alone, unless the fact is proved by testi- 
mony. 

\\'hen I speak of the necessity of such 
supplies, I do not mean to say that they 
must appear to have been so urgent that 
the vessel must have been lost to the owner 
without them; it is sufficient, if, as mat- 
ters then stood, they may, in the exercise 



of discreet and honest judgment, have ap- 
peared to be reasonable and proper for the 
interest of the owner. But the soecific 
objects to which the money advanced to the 
master was applied, must be shown, in or- 
der that the court may judge of the neces- 
sity, upon the proofs offered. 

The papers and accounts are, therefore, 
referred to J. Mason Campbell, Esquire, one 
of the commissioners of this court, with 
directions, after notice to the parties con- 
cerned, to take the testimony of Henry Fitz- 
gerald, and such other witnesses as may l)e 
produced by either party, and to report to 
this court, on or before the third day of 
Januaiy next, what items of the supplies, 
charges, expenses and advances were neces- 
sary, and also to reduce to writing and re- 
port the testimony of the witnesses, which 
may be examined before him. I have point- 
ed out some of the obscurities in the evi- 
dence already offered, in order to direct the 
attention of the commissioner to that por- 
tion of the controversy, and he will state 
the account according to the principles of 
law hereinbefore mentioned and decided. 

On the 4th of January, 1844, the commis- 
sioner filed the following report and account' 

To the Honorable Roger B. Taney, Circuit 
Judge of the United States in and for the 
Fourth Circuit and District of Maryland: 

The report of the commissioner, appointed 
by the order of your honor, passed on or 
about the 20th day of November, 1843, in 
this cause, to take testimony, etc., humbly 
showeth: 

That at the instance of the libellant, he 
proceeded, upon notice to the respondent, 
and in presence of the proctors of both sides, 
to take the testimony of Henry Fitzgerald, 
late master of the schooner El Caballero, 
tipon oath, and that the said witness testi- 
fied as follows: That the date of the pay- 
ment made by Adot to him. to take up the 
protested bill, was on the 9th or 10th of 
April, 1843. and not on the 9th of the pre- 
ceding month, as eri'oneously entered in 
Adot's account current. That the draft was 
sent out to Havana, by James .T. Fisher, of 
Baltimore, and lodged by him with the house 
of Deconnix, Spalding & Co., which firm 
was, he thinks, the same as Jose V. Adot; 
that the money was paid' to deponent by 
Adot, under the advice of General Camp- 
bell, the United States consul at Havana, 
and his friends. That no suit was brought 
or threatened upon the draft, and no arrest 
made; that it was paid at once, because 
they were treating for the sale of the ves- 
sel at the time, and did not wish to have 
any claim outstanding against her. and be- 
cause Sorel would hold deponent liable on 
the draft. 

That as to the draft of six hundred dol- 
lars on Boston, it was drawn early in JIarch. 
when the vessel had a credit both for the 
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amount of sales of the rice and the freight, 
and half-commissions on the sales. It was 
drawn iiartly to reyuhurse Sorel, the con- 
signee of the schooner at Savannah, for the 
rice bought there by him, and sent by the 
schooner to Havana. Sorel bought it with- 
out funds, on the vessel's account, and on 
deponent's promise that the proceeds of the 
rice, as soon as sold, should he transmitted 
him; there was a profit on the transaction. 
The net proceeds of the draft, at Savannah, 
were five hundred and tweuty-eight dollars; 
and of this sum four hundred and ten dol- 
lars and fifty cents went to the reimbui-se- 
ment of Sorel for the rice, with interest and 
postages on the same account, and the bal- 
ance went to pay deponent on account of 
wages and advances due him by the vessel. 
The draft was obtained before he contem- 
plated the bottomry, which was not exe- 
cuted until May; at the time it was pro- 
cured, she was waiting a sale, not freight. 
The draft was drawn in Sorel's favor, and 
sent to him, and was received by deponent 
from Adot. The account herewith exhibited 
will show the application of the proceeds of 
the draft. His owner knew neither Sorel 
nor Adot, and deponent's going to them was 
of his own motion The Deconnix, Spal- 
ding & Co., mentioned in the account filed 
by deponent as part of his examination, was 
Jose v. Adot: that firm was in lictuidation 
at the time. 

In relation to the advance of two hundred 
and thirty-six dollars, made in different 
sums, on the 13th March, 26th April, and 
Gth and 10th Slay, Caberga's account: de- 
ponent recollects that part of the money 
received by him, either from Adot or Cab- 
3rga, was paid to the mate on account of 
aeponent's indebtedness to him, and not as 
wages; the amount so paid was about fifty 
dollars, and at the time, the vessel was in- 
debted to deponent, in a much larger amount. 
The items appearing in deponent's account 
current with the schooner, which is filed 
among the papers in the case, and amount- 
ing to ninety-four dollars and eighty-seven 
cents, .were purchased with the advances 
received either from Adot or Caberga; these 
articles were all necessary for the schooner. 
The supplies appearing in Caberga's account 
were all for the schooner (with the excep- 
tion of the two boxes cigars, there marked 
*'Self," and bought for deponent) and were all 
necessary for the vessel. The schooner was 
always indebted to deponent while in Ha- 
vana, and part of the money which he re- 
ceived from Adot and Caberga was drawn 
by him for his owner's expenses. Adot ad- 
vanced the sum of two hundred and thirty- 
six dollars he charges, and Caberga the one 
hundred and two dollars charged him. The 
former also advanced the amount of the 
protested bill. 

The provisions, &c., charged in Caberga's 
account, and those in his own list of charges 
already mentioned, and amounting to ninety- 
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four dollars and eighty-seven cents, were 
for the general sustenance of himself and 
crew; they lived aboard the schooner. He 
brought home with him about thirty or 
forty dollars of the money he received. On 
his return to Baltimore, the day after the 
schooner arrived, and before her discharge 
of her cargo, he applied to and received 
from Mr. Gittings. two hundred and fifty- 
two dollars and twenty-five cents; the oc- 
casion of applying was for pilotage, for 
which he would otherwise have been sued. 
The schooner ai-rived on the 23d of May 
1843. 

That upon the testimony so taken he has 
stated an account which shows the amount 
properly secured by the bottomry, and that, 
in stating it, he has reduced the Spanish 
real to American money, at the rate of 
twelve and a half cents the real. 

AH which is respectfully submitted, 

J. Mason Campbell. 
4 January, 1844. 

Cost of report and audit $10. 

Sclioouer El Caballero in Acconnt with Jose V. Adot. 
Dn. 

To amount of "disbiirsement*" forthesclioon- 
er, as Bet dowu in the particular acconnt 
thereol, filed anionj^ the paper.-< SSt2 371^ 

After dedncting cash therein 
charged as paid to Capt. 
FitZRftrald S23C 00 

An d Caberga's account 

charged iherein 'J'JG 3114 

4G*.> 31^4 



-S 3^0 OCVi 



Cash paid by Adot to Cupt.Fitzprerald, for the 
schooner, beinp her share of the 5y4.8T, re- 
ferred to in the depoBition SH S4 

Supplies (nmished by ("aberga, deducting two 
boxes cigars 119 S:{ 

Cash paid by Caberga to Capt. Fitzgerald, for 
Ihe schooner, being hia share of the above 
S94.S7 41 03 

Commissions of '^Vj per cent, on the above 
§551.70 l.T SG 

Hill on Boston, to reimburse Sorel. $410.50. and 
Ihe premium necessarj' to make it cash in 
Savannah 418 71 

Money advanced to pay protested draft 'J2ii ^0 

Commission on outward freight 12 C2V^ 

Ten per cent, on amount of bottomry -17 21 



To Jose V. Adot, on bottomry -bond $510.60. 

Ce. 

By net proceeds of rice $ 

% commission on do 

.Amount of freight 

Bottomry-bond S47J 45 

Ten per cent., maritime risk 47 24 



SI, 270 69 



44G 00 
2:{ 50 
2&7 50 



519 ca 
$1,270 oa 

To which report and account the libellant 
filed the following exceptions: 

The libellant in this case begs leave to ex- 
cept to the report and account filed in this 
cause by J. M. Campbell, Esq., commissioner. 
Because the sai^ commissioner has deducted 
from the account of disbursements filed in 
the cause by the libellant, the sum of two 
hundred and thirty-six dollars, chai*ged 
therein as cash paid to Capt. Fitzgerald, and 
also the sum of two hundred and twenty-six 
dollars and thirty-one and a quarter cents, 
charged therein as Caberga's account. And 
also because the said commissioner has re- 
fused to allow the said libellant other char- 
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ses constituting part of bis claim, to which 
he "vvas legally entitled. 

J. Nelson, Proctor for Libellant. 

On" the 11th of April, 1844, the above ex- 
ceptions having been withdrawn, THE 
COURT (TANEY, Circuit Justice) passed the 
following deci'ee: 

By the circuit court of the United States, 
for the Fourth circuit, in and for the district 
of Maryland. The within exceptions having 
been submitted without argument, and on 
the exceptant's assent, in open court, that 
the same should be overruled; it is, there- 
upon, this 11th day of April, in the year of 
ou*r Lord eighteen hundred and forty-four, 
adjudged and ordered that the same be and 
they are hereby overruled, with costs to be 
taxed by the clerk. 

It is also hereby ordered and decreed, that 
the decree of the district court, dated 7th 
July, 1843, and from which the present ap- 
peal was prayed, be and the same is hereby 
reversed, with costs of the appeal to be tax- 
ed by the clerk of this court. And it is also 
further ordered and decreed, that out of the 
fund in couil:, deposited with the clerk of 
this court, the sum of five hundred and nine- 
teen dollars and sixty-nine cents, without in- 
terest, be paid to the libellant or his proctor; 
and that the residue of said sum be paid to 
the said William Thomas, the appellant, or 
his proctor, after deducting thereout all the 
costs and expenses incurred in the proceed- 
ings in the district court, prior to the ap- 
peal to this court, and which costs and ex- 
penses incurred in the said district court are 
hereby ordered and directed to be paid by 
the said William Thomas. 



Case Wo. 13,898. 

THOMAS V. GRAY. 

[1 Blatchf. & H 493.] i 

District Court, S. D. New York. Feb. 12, 1836. 

PXiEADiSG IX Admiralty — Supplemental Libel — 

Answer — Replication— Wages — ^Damages 

FOR Assault— Costs. 

1. Where a supplemental libel is filed before 
the process is returnable, it becomes part of the 
pleadings, without further notice to the respond- 
ent, and he is bound to answer it. 

2. When the respondent has been arrested in 
a suit in personam, the answer is not filed, with- 
in the meaning of the eighteenth rule, until bail 
is perfected. 

3. Where a replication is not filed within the 
time required by the rules of court, the respond- 
ent will be held to have waived the benefit of 
the rules in that respect, unless he takes advan- 
tage of the point when evidence is offered at the 
hearing. 

4. Courts of admiralty do not encourage suits 
in personam, for personal torts committed upon 
tide-waters within the ports and harbors of a 
state. 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



5. Aliter, when a tort committed upon tide- 
waters gives a right of action in rem, or when 
a tort is not the sole cause of action, but is con- 
nected with other matters which are within ad- 
miralty cognizance. 

[Cited in The Guiding Star, 1 Fed. 349.] 

6. Wherf a seaman, before his period of serv- 
ice is ended, is imprisoned by the local authori- 
ties in a home pert, on a well-founded charge of 
mutinous conduct, the master is not liable for 
the seaman's wages which accrue during the 
time of his imprisonment. 

7. Such imprisonment may, however, be deem- 
ed an adequate punishment for the offence, and 
prevent a subtraction of the wages earned prior 
to the imprisonment. 

8. If several distinct causes of action are unit- 
ed in the same libel, the costs may be distributed, 
and each party may recover costs on those 
branches of the action in which he succeeds. 

9. In a libel to recover wages and also dam- 
ages for an assault, where the claim to wages 
was sustained, but the claim to damages for the 
assault was dismissed, the libellant recovered 
wages and costs, and the respondent also recov- 
ered costs, the two recoveries being set-off 
against each other, and execution being awarded 
to tlie party in whose favor the balance was 
found. 

In admiralty. This was a libel in person- 
am, by [William Thomas] a seaman against 
[Gadwallader Gray] a master for the recov- 
ery of wages, and of damages for an ag- 
gravated assault and wounding by shooting 
with a pistol. The libel was filed on the 
5th of June, and the process sued out 
was returnable on the 7th of July. On the 
25th of June, a supplemental libel, by way 
of amendment, was filed. The original libel 
set out a contract of hiring by the month, 
and claimed §32 and upwards as due for 
wages. The amended libel alleged, that the 
libellant had shipped for six months, and 
claimed wages for the whole period, on the 
ground that performance of the entire con- 
tract on the part of the libellant had been 
prevented by the misconduct of the re- 
spondent. The answer was filed on the 7th 
of July, and bail was put in on the 9th. 
On the 17th, a replication, in the usual form, 
was filed by the libellant. The evidence of- 
fered by both parties at the hearing, upon 
the issues raised by the pleadings, was full, 
and, in many respects, contradictory. It 
appeared that, when the vessel was in New 
York, the libellant had absented himself for 
a day or two previous to the 9th of April, 
and that, on the morning of that day, after 
the crew had breakfasted, he returned and 
placed himself in the way of the crew who 
were at work, and refused to work himself, 
unless breakfast was prepared for him. The 
respondent . thereupon endeavored to put 
him out of the way, and was violently as- 
saulted by the libellant. The respondent 
then went on shore and procured a police 
officer. On his return, the libellant, having 
armed himself with an iron marling-spike, 
fastened it to his arm with a lanyard, and 
went up the fore-rigging, threatening to take 
the life of any one who approached him. A 
number of persons having collected, the 11- 
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bellant finally came down, and was taken to 
the police office, and afterwards to the hos- 
pital, in cojaseouence of a wound rftceived 
in the knee while he was in the rigging. A 
pistol WHS fired at the libellant, by the mas- 
ter before he came down, but the weight of 
evidence proved that the wound was the 
consequence of the libellant's own act in 
aiming a blow at the respondent with the 
marling-spike, which was suddenly brought 
up against the knee of the libellant by the 
jerk of the lanyard. The answer set up a 
forfeiture of the wages due to the libellant 
for his services prior to his imprisonment. 
A deposition of Tobias Guttridge was ofEered 
AS evidence on the part of the libellant, and 
was objected to, on the ground that the wit- 
ness was a resident of the city of New York, 
and was not proved to be absent at the time 
of trial. After the evidence was put in, the 
case stood over, for argument, to a subse- 
quent term. 

Alanson Nash, for the libellant. 

I. The tort was committed on a vessel 
where the tide ebbed and flowed, and with- 
in the admiraltj-- jurisdiction. Peyroux T. 
Howard, 7 Pet. [32 U. S.] 324, 343; U. S. v. 
Bevans, 3 Wheat. [16 U. S.] 336. The juris- 
diction is, in this respect, the same in a 
civil suit for a tort as in a suit on a contract. 
McGrath V. The Candalero [Case No. 8,810], 

II. Parties may file, by way of amend- 
ment, new allegations, not charging new 
and distinct causes of suit. Proceedings in 
admiralty are, in conformity with the an- 
cient practice, supposed to be in open court, 
and the parties to be always present; and 
the amended libel was filed some days be- 
fore the process was returnable or the an- 
swer was filed. 

III. The answer cannot be considered as 
having been filed until the bail was per- 
fected. The twentieth rule allows the libel- 
lant ten days to except to the answer, and 
the rule of October, 1833,2 should be so con- 
strued as not to impair the right given by 
the twentieth rule. Accordingly, fourteen 
days must elapse after bail is perfected, 
before the libellant, by not filing a replica- 
tion, can be held to have admitted the mat- 
ters set up by the answer. Moreover, the 
objection that the replication is no part of 
the pleadings, if it ever existed, has been 
waived by the respondent; because, at the 
hearing, evidence was ofEered and deposi- 
tions were read by both parties, for and 
against the allegations of the answer. 



2 This rule was as follows: "The matter let 
up by a swcrn answer, responsive to the al- 
legations or interrogatories of the libel, shall be 
deemed admitted on the part of the libellant, 
unless, within four days from the time the 
answer is filed, a replication is filed, or a writ- 
ten notice served on the proctor of the respond- 
ent, that on the trial of the cause proof will 
he offered on the part of the libellant, in op- 
position to the allegations of the answer." See 
The Mary Jane [Case No. 9,215]. 



IV. The respondent is liable for wages for 
the full term of six months, since, by his 
own act, he prevented the libellant from ful- 
filling the contract on his part. Hoyt v. 
"Wildfire, 3 Johns. 518; Emerson v. How- 
land [Case No. 4,441]. 

Washington Q. Morton, for respondent. 

I. The offence, if any, was committed at 
a wharf, within the jurisdiction of the civil 
authorities, and whilst process from them 
was actually out to arrest the libellant. The 
case is, therefore, not within the admiralty 
jurisdiction, and the libel ought to be dis- 
missed. 

II. The case stands before the court upon 
the libel and answer alone. The amended 
libel is no part of the pleadings, the respond- 
ent having had no notice or knowledge of 
its having been filed. 

III. The replication is no part of the 
pleadings, because the libellant did not file 
it within four days after the respondent's 
appearance was entered and his answer was 
put in, but suffered ten days to elapse. 
Therefore, under the rule of October, 1833, 
he should be held to have admitted the mat- 
ters set up by the answer, and the testi- 
mony offered to contradict the allegations 
of the answer should be excluded. 

IV. A master of a vessel may enforce 
obedience to his orders in port as well as at 
sea. The means used by the respondent 
were lawful and proper; and the same de- 
gree of misconduct which renders a sea- 
man unfit to be taken to sea, justifies a mas- 
ter in putting him on shore, and forfeits all 
wages then due. 3 Kent, Comm. ISl; Keif 
V. The Maria [Case No. 11,692]. 

BETTS, District Judge. Two objections of 
a preliminary character are taken on the 
part of the respondent— one as to the efCect 
of the supplemental libel and the admissi- 
bility of proofs under the issue, as it is 
formed, and the other to the jurisdiction of 
the court with respect to the assault and 
wounding. The original libel was filed on 
the 5th of June. On the 25th, an amend- 
ment was filed, introducing the allegations, 
that the libellant was compelled, by the cruel 
treatment of the master, to leave the vessel, 
and is, therefore, entitled to wages for the 
full period of six months. The original libel 
claimed that ?32 and upwards were due for 
wages, over aud above all just allowances. 
The answer was filed after the filing of the 
supplemental libel; and it is alleged by' the 
respondent, that the answer was put in with- 
out notice that a supplemental libel had been 
filed. Proceedings in admiralty are deemed 
to be apud acta, in open court, and by au- 
thority of the court. Clerke, Praxis, Adm. 
tit. 19; Clerke's Eccl. Pr. tit. 31.- The in- 
tendment of law is, that both parties thus 
have notice, in facie curiai, of all processes 
in the cause, by the act of taking a step in it. 
When the warrant of arrest was returned 
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and called hi court, the supplemental libel 
was duly ou file, and a component part of 
the orisiual. The answer then interposed 
must, accordingly, be taken as made to the 
entire libel. If the supplenieutal libel had 
1)een filed out of court, after the return of 
the process, and without notice to the re- 
spondent, it would be wholly nugatory, and 
could not now be used as part of the plead- 
ings, unless the answer explicitly rev:ogul>ied 
and adopted it hy I'eplying to its averments. 
It will be of no practical importance to pur- 
sue the inquiry, in this instance, whether 
this amendment became part of the plead- 
ings by being regularly in court, or by the 
recognition of the respondeni. An issue up- 
on the allegation that a specific sum and 
more was due, would justify the full lati- 
tude of proof admissible under the more di- 
rect and explicit averment, that six months' 
wages were due- 
It is further insisted, that by the practice 
and the standing rules of the court, the libel- 
lant is precluded from offering proofs against 
the allegations of the answer, because his 
replication was not put in until ten days 
after the answer was filed. By a rule adopt- 
ed in October, 1833, a libellant is held to 
admit the matters set up in the answer, if 
he does not, within four days after the an- 
swer is put in, file a replication thereto. 
See The Mary Jane [Case No. 9,215]. Under 
a sound construction of the eighteenth rule,3 
the answer cannot be regarded as put in or 
filed, until bail is perfected, that act being 
necessary to give a respondent a complete 
locus standi in the cause. The respondent 
further insists, that the ten days allowed to 
a libellant, by the twentieth rule, to except 
to an answer, should be added to the four 
days, so that fourteen days must elapse after 
bail is perfected, before the statements of 
an answer can have effect as being admitted 
ou the part of a libellant.* It appears to me, 
however, to be unnecessary to settle this point 
of practice in this case, for, admitting that the 
respondent had a right to claim the advan- 
tage given him by the rule of October, 1833, 
he has, by his own acts, unequivocally Avaiv- 
ed its application. Or the hearing, the libel- 
lant read depositions previously taken in the 
cause, and gave oral proofs at large against 
the statements in the answer, without any 
objection on the part of the respondent that 
he was precluded, by the rule referred to, 
from controverting those statements. So, 
also, the respondent himself read a doposi- 

3 This rule was as follows: "No claim or 
answer shall be filed unless it shall be sworn to; 
and, in case of bailable process in personam, 
unless the party arrested appear, or put in bail 
according to the rules of the court, his claim or 
answer shall not be received by the court, but 
shall be treated as a mdlity, and his defaults 
entered." 

^ By the eighty-eighth rule, the libellant now 
has "four days from the time the answer is per- 
fected, or from the expiration of the time al- 
lowed for excepting thereto," within which to 
file his replication. 



tion filed by him on the 1st of September^ 
and called and examined a number of wit- 
nesses to maintain his defence. The objec- 
tion, that the replication was filed out of 
time and that the answer must be regarded 
as full proof, is first advanced at this term, 
to which time the cause stood over for argu- 
ment. This is too late. Objections to the 
admissibility of evidence must be made 
when the proof is offered, or the party can 
never avail himself of them. 1 Starkie, Ev. 
pt. 2, p. 121. If the libellant has committed 
any irregularity in his proceedings, the ob- 
jection must be brought forward in such 
manner as not to debar him of an opportu- 
nity of applying to the court for relief, by 
way of amendment or otherwise. It would 
be against every principle of sound practice, 
to allow the respondent, after he has permit- 
ted his adversary to continue proceedings 
and accumulate expenses in the suit, and 
upon an after thought, or upon a defect of 
form known to himself but concealed from 
his antagonist, to cause the testimony of the 
libellant to be rejected, and thus secure a 
decision of the cause upon his answer as the 
sole testimony. The testimony is, therefore, 
properly before the court; and it is not in- 
tended to intimate that the libellant, on the 
facts disclosed, would have been debarred 
from offering his proofs, if the objection to 
them had been made at the earliest opportu- 
nity after the replication was filed. 

This court has heretofore, when it was 
practicable, avoided taking cognizance of 
causes of action arising within the harbors 
and territorial jurisdiction of the state, not 
strictly of a maritime character, and where 
the remedy would be merely coincident with 
that supplied at common law; although there 
is higli authority sanctioning the jurisdiction 
in such cases. 2 Browne, Civ. & Adm. Law, 
1G9; 3 Bl. Comm. lOti; 2 Sir Leo. Jenkins, 
774; Chamberlain v. Chandler LCase No. 2,- 
575]; Thorne v. White [Id. 13,989]. Suits in 
personam, founded on torts as the sole cause 
of action, have, therefore, not been adjudged 
sustainable in this court, unless the injury 
was received upon the high seas. See Bor- 
den V. Hiern [Id. 1,655]. But the present 
case is not so circumstanced, upon the facts 
and pleadings, as to demand an explicit 
judgment on that point. Proceedings in rem 
are sustained, when the cause of action is 
maritime in its nature, without regard to the 
locality of its origin, whether upon the high 
seas, or in bays or harbors where the tide 
ebbs and flows, or even on land, upon the 
acceptation that those cases are not em- 
braced within the reservation, in the ninth 
section of the act of congress of September 
24, 1789 (1 Stat. 77), of cases in which the 
common law affords an adequate remedy. 
But it may be essential to the jurisdiction of 
the court, particularly in suits for services, 
that the locality of the service and the na- 
ture of it should both be maritime. When 
the privilege of a lien on a vessel or on goods 
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is accorded, this coui-t, therefore, considers 
itself bound to afford suitors the aid of its 
remedies, without regard to considerations 
of local jurisdiction. 

A suit in admiralty, simply for an assault 
and battery, would take from a jury and 
leave to the discretion of a single judge, the 
determination of an allowance of damages, 
and would, in that respect, be a departure 
from a cardinal usage and principle of Amei*- 
ican jurisprudence; but I am by no means 
prepared to declare such a suit not to be with- 
in the lawful jurisdiction of this court. 
When a claim for damages for personal 
Avrongs is "connected, as an incident, with oth- 
er matters properly appertaining to the cogni- 
zance of admiralty, it is the habit of the court 
to take jurisdiction of both causes of action; 
because the personal tort may well be inquir- 
ed into, and damages, by way of compensa- 
tion, be awai-ded, upon the same testimony, 
and thus the duplication of suits be avoided, 
and because the division of actions into stated 
formulas does not prevail in admiralty, anfl 
the rights of both the actor and the respond- 
ent are adjusted upon the whole case made, 
without regard to the denomination of the 
causes of action in pleadings at common law. 
But, if the tort be sued singly, as a substan- 
tive cause of action, the court, if not at lib- 
erty to reject the jurisdiction entirely, is care- 
ful to discom-age appeals to its exercise, by 
every legitimate power. This claim for dam- 
ages, in the present case, being coupled with 
a demand for wages, may properly be dis- 
posed of in»this action, since all the proofs on 
both sides have been given without any ex- 
ception having been taken, prior to the final 
hearing, to the jurisdiction of the court 

The objection to using Guttridge's deposi- 
tion, because he is a permanent resident of 
the city, and has not been proved to be now 
absent, must prevail. On the examination of 
the deposition, however, it is not found to 
contain matter that would change the charac- 
ter of the cause in the libellant's favor, even 
if the court might disregard the objection to 
it or should open the cause for the purpose of 
receiving the viva voce examination of the 
witness. 

(The opinion, after examining minutely the 
testimony of the various witnesses in the 
cause, proceeded:) Admitting that the libel- 
lant's proofs import that the libellant was 
wounded by the firing of the pistol into the 
rigging by the .master, the witnesses stand so 
far conti-adicted and impeached by the gen- 
eral bearing of the whole evidence, that no 
safe reliance can be placed on their testimony, 
nor can any decree be properly rendered 
thereupon against the respondent. Even the 
fact of the wounding by a pistol shot is not 
affirmatively asserted by any witness. It is 
inferred, from the appearance of the injuiy 
when the libellant was under surgical treat- 
ment in the hospital, as proved by Dr. Stev- 
ens, and from the circumstances, that after 
the firing the libellant descended from the 
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rigging bleeding in one of his knees and 
lame, and that, to an inquiry of some bystand- 
er, if he had been shot, he replied, in the 
presence of the respondent, that he had. 
Against this implication and presumption, 
there is the answer of the respondent, which 
may at least be received as evidence explana- 
tory of the transaction, if not as substantive 
proof for the defence, and which positively 
denies the wounding; and there is also, more 
particularly, the testimony of several disin- 
terested and unimpeached witnesses, who 
saw the libellant hit by the marling-spike 
when, in his attempt to strike the master with- 
it, it was jerked back by the lanyard. Upon 
a careful consideration of the proofs in the 
case, I am of opinion that the libellant has 
not substantiated any cause of action against 
the respondent for a personal tort. 

The conduct of the libellant towards the re- 
spondent on board the vessel, on the morning 
referred to in the pleadings and proofs, is 
fully proved to have been insubordinate to an 
extreme degree. Not only was his language 
insolent, and his behavior generally disorder- 
ly and disobedient, but he seized the master 
in a manner and with a state of temper which 
indicated a mutinous purpose, and might au- 
thorize his arrest for that offence. His con- 
duct was so violent and refractory that the 
master was well justified in calling in the 
civil authority to control and punish him. 
The libellant was taken out of the vessel by 
process of law, and whether that was after- 
wards prosecuted or not will not vary the 
rights of the respondent, since he establishes 
an adequate cause for resorting, in the first in- 
stance, to the aid of the authorities. After the 
libellant obtained his release from that arrest, 
he was put into the hospital, being disabled 
by his wound from doing duty on ship-board, 
and -never again joined the vessel or offered to 
do so. Therefore, he cannot charge that de- 
tention against the respondent, it being al- 
ready shown that the respondent is not an- 
swerable for the wound itself. And, as the 
commitment of tbe libellant. in a home port, 
to the custody of the civil authority, to an- 
swer for a breach of the peace and for acts 
of personal violence to the master, was justi- 
fiable, there is no ground for the claim to 
wages during the per»od of that confinement 
or detention by law, although it was during 
the running of the contract of hire, no im- 
proper act of the master having prevented the 
libellant from performing his duties and ful- 
filling his agreement. The claim for wages for 
the time subsequent to the arrest of the libel- 
lant is accordingly dismissed. But I think the 
libellant is entitled to recover his wages to 
that period. Admitting that the maritime law 
applies to vessels moored at a wharf in a 
home port, and that seamen so situated are 
subject to all its penalties, I do not regard this 
as a case for the forfeiture of wages, under the 
principles of that law; and it is not attempt- 
ed to bring the case within the provisions ot 
the fifth section of the act of July 20, 1790 CI 
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Stat. 133). It seems to be a very rational re- 
striction of the maritime rule of forfeiture of 
wages, that it shall not, unless made so by 
positive law, be in all cases one of total con- 
fiscation, and, particularly, that it need not 
be used to supply the master with a double 
mode of punishment. When he exercises his 
authority, and subjects a seaman to confine- 
ment or to corporal punishment, or delivers 
him over to the municipal law, for acts of 
disobedience or misconduct, he should not be 
enabled to superadd a forfeiture of wages for 
the same offence. Thome v. White [supra]. 
The spirit of this benign principle has been 
practically applied in cases of mutinous con- 
duct, for which a conviction on indictment 
had actuaUy been had. The Mentor [Case 
No. 9,427]. The conduct of the libellant in 
this case was disorderly and inexcusable; but 
I think the course adopted by the master, of 
delivering him up to be dealt with by the 
civil authority here, and his actual confine- 
ment in prison for a fortnight on the charge, 
an adequate punishment, and I do not feel re- 
quired to adjudge the forfeiture of the bal- 
ance of his wages as an additional punish- 
ment. It may probably rest in the discretion 
of the court, either to mulct the libellant for 
the act, or to subtract his entire wages, or to 
discharge him "from all other punishment than 
what he has already received therefor. The 
latter alternative, I think, meets the justice 
of the case. Accordingly, I shall decree that 
he recover $5.50, the sum unpaid, for his 
month's services. Costs will also be allowed 
to him, because his wages were never ofCered 
to him, and his right to recover them has 
been contested here. But, inasmuch as he has 
connected with his action for wages one for a 
personal tort, and that has induced the chief 
litigation and expense in the cause, and as 
the latter action was wholly groundless, it is 
just that he should bear the expenses thus 
created by himself. It is a common course 
of proceeding at common law, to apportion 
costs in this manner, and impose on a suitor 
successful in part, the charges induced by him 
in coupling other unsuccessful matters with 
his action or defence (Grab. Prac. 584, 583; 
Waddington v. United Ins. Co., 17 Johns. 23); 
and it is the practice of the court of chancery 
to do so (Vancouver v. Bliss, 11 Ves. 458). 
This court, in the like exercise of an eminent 
equity jurisdiction, feels constrained to ob- 
serve those persuasive principles of common 
justice, upon which the practice in respect to 
costs is founded. The Apollo, 1 Hagg. Adm, 
.^10. 

A decree must be entered, that the libellant 
recover ?5.50 for his lA'ages. and his costs, and 
that he pay to the respondent his costs to be 
taxed, and that the libellant's wages and 
costs be set off against the respondent's costs, 
and that the party to whom the balance, if 
any, is due, have process against the other 
party for the recovery of such balance. 
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Circuit Court, D. Maine. July Term, 1838. 

Courts — State Adjudicatioxs — Deeds — How 
CossTR0BD — BooxDAKiES — Pi.AT — Co-ten- 
ants— Seisin— IssANiTT— New Tkial. 

1. The courts of the United States are not 
bound, in the interpretation of deeds, by the 
local adjudications of a particular state. 

[Cited in Edwards v. Davenport, 20 Ped. 763.] 

2. Deeds are always construed according to 
the force of the language used by the grantor, 
and the apparent intentions of the parties de- 
ducible therefro;n. 

[Cited in Richardson v. Palmer, 38 N. H. 218.] 

3. The following words followed the granting 
part of a deed: "A certain tract of land, of 
which onlv five eighths, common and undivided, 
is the prop'erty of J. D. (the grantor), and is here- 
by conveyed, witli the exceptions of about ten 
acres of land conveyed by deed to W. H., &c., 
&e., and also one acre conveyed by deed to R., 
&c., and also a strip of land, &c., containing one 
eighth of an acre, &c., which exceptions are re- 
served out of the five eighths as aforesaid." 
Held, that the grantor conveyed nothing in the 
excepted parcels, but five undivided eighths in 
the remainder of the tract. 

4. A boundary "on a stream," or "by a 
stream," or "to a stream," includes the flats, at 
least to low water-mark, and, in many cases, to 
the middle thread of the river. Qujere; how 
it would be where the boundary was "on the 
bank" of a river. 

[Cited in Alabama v. Georgia, 23 How. (64 
U. S.) 513.] 

[Cited in Butte nuth v. St. Louis Bridge Co., 
123 III. 548, 17 N. E. 439. Cited in brief in 
State V. Wilson, 42 Me. 15. Cited in City of 
Boston T. Richardson, 13 AlleA, 155, 105 
Mass. 355 Cited in brief in Stover v. Jack, 
60 Pa. St. 341.] 

5. A boundary on the bank of a river, refer- 
ring to fixed monuments on the bank, limits the 
grant to the bank, and excludes the flats. 

6. AVhere a tenant in common is non compos, 
and under guardianship, a partition-deed ex- 
ecuted by the co-tenants, and by the guardian, is 
good to pass the title of the ward, at least until 
it is avoided by the non compos, or by those 
claiming in privity of estate under him. 

7. Papers from the probate records, showing 
that a person was treated by the probate court 
as the -lawful guardian of a non compos, will be 
received as prima facie evidence, after a long 
lapse of time, to supply the direct proof of a 
probate appointment. 

8. A plan of a tract of land, which is referred 
to in a deed, for purposes of description, is to be 
treated as if it wre annexed to, and made part 
of, the deed. 

[Cited in Trustees of First Evangelical 
Church v. Walsh, 57 111. 368.] 

9. In cases of co-tenants, where there is no 
visible adverse seizin of any part of the laud, an 
entry bv one of the co-tenants gives a seizin of 
the whole, according to their titles. 

[Cited in briet in Ramberg v. Wahlstrom, 140 
111. 184, 29 N E 727. Cited in Dubois v. 
Campan, 28 Mich. 316. Cited in brief in 
Avery v. Hall, 50 Vt. 12.] 

10. Where there was a deed from the state, 
conveying all the right, title, and interest of the 
state unto a "lot of land numbered ten, as was 
surveyed by Park Holland, in the year 1801," 
which deed, in the specific boundaries, bounded 

1 [Reported by Charles Sumner, Esq.] 
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the lot on one side to a stake, and thence "to the 
bank of the river, thence by the bank of the 
river to the first-mentioned bounds"; and in 
the plan the lot was laid down bounded on the 
river; quEere, whether taking the whole descrip- 
tion together, it did not convey the lot to the 
stream, and include the flats, 
[Cited in brief in Com. v. City of Rosbury, 9 

Gray, 474; Smith v. City of St. Louis, 21 

Mo. 38.] 

11. If a plan is referred to in a deed, and the 
land, according to that plan, is bounded on a 
river, with no other specific boundaries than the 
river, semble, that the flats will pass, by opera- 
tion of law, with the upland. 

12. Persons enterirg upon lands, belonging to 
the state, are to be deemed mere intruders; yet, 
as against all other persons, the entry ivill be a 
sufficient seisin to support a writ of right. 

13. Where demandants show a seisin, that 
will be presumed to continue until some adverse 
seisin, or disseisin, is shown. 

14. Qujere; what is the effect upon the rights 
of co-tenants, of a conveyance by one i:enant in 
common of the entirety of one part of the lands 
held in common? 

15. A verdict was set aside on the ground, 
that it could not have been found by the jury, 
without, either disregarding the instructions of 
the court in f oint of law, or giving an effect to 
evidence, which, in a just and legal sense, was 
not proper 

Writ of right on the seisin of the demand- 
ants. Plea, the general issue, and joinder 
on the mise. At the trial, at May term, 
1837, it appeared that the demandants 
[James Thomas and another] claimed title 
to the premises, under a deed from James 
Dunning to them, dated June 1, 1800; and 
also a deed from Isaac Hatch and others to 
them, dated April 2, 1803. .Tames Dunning, 
by his deed, in consideration of 2300 dollars, 
conveyed to the demandants a certain lot or 
tract of land, situate in Bangor, and bounded 
as follows: "Beginning on the bank of Pe- 
nobscot river; thence running northwester- 
ly by the northwest line of land owned by 
John Dennet, about one mile; thence south- 
westerly by the head line of the said John 
Dennet's land, and on the head line of Ja- 
cob Dennet's land, and William Hammond's 
land; thence continuing by said head lines 
until it comes to the southwest corner of 
land formerly taken up by James Dunning, 
deceased; thence northwest to the lot of 
land improved by William Holt, ten or elev- 
en rods; thence northerly by said Holt's 
land one mile, to Kenduskeag stream; thence 
by the said stream, as the stream runs, un- 
til it comes to the head line of the lot of 
land owned and improved by William Ham- 
mond; thence southwest by said Ham- 
mond's southeast line, as far as it extends; 
thence southeast, to carry the whole width 
of the lot of land, until it reaches Kendus- 
keag stream; thence by said stream to the 
first-mentioned bounds; the whole contain- 
ing two hundred and twenty-five acres, moi'e 
or less, of which only five eighth-parts in 
common and undivided is the property of 
the above-named James Dunning (the gran- 



tor), and is conveyed as above said, with 
the exceptions of about ten acres of land 
conveyed by deed to William Hammond, 
which deed bears date June 21, 1798, and 
entered upon the records of the said county 
of Hancock, &c., &c.; and also one acre con- 
veyed by deed to Rice, which deed is also 
upon record, &c., and also a strip of land 
on which stands a store, lately improved by 
Benning Pickering, containing about one 
eighth of an acre, with the store standing 
thereon; which exceptions are reserved out 
of the five eighths conveyed as aforesaid; 
the whole subject to such roads as are al- 
ready laid out, together with all the build- 
ings standing on the aforesaid premises." 
Then follows the habendum, conveying the 
said five eighth-parts of the land above de- 
scribed, with the exceptions above stated, to 
the demandants and their heirs, with cov- 
enants of general warranty. The title of 
James Dunning (the grantor), to the prem- 
ises, was as follows: It was admitted, that 
the said James Dunning was one of seven 
children of James Dunning, deceased, who 
was a settler in Bangor, and entitled, by 
certain resolves of the legislature of Massa- 
chusetts hereinafter stated, to the whole 
tract described in the deed from J, Dunning 
to the demandants, and that J, Dunning was 
the eldest son, and entitled to a double share 
of his father's estate. The other three 
eighth-parts of the tract of land were con- 
veyed by the heirs to James Dunning (the 
grantor), by the deed of Elijah Smith and 
others, to James Dunning, dated the 29th of 
December, 1793, The resolves of the legis- 
lature of Massachusetts, above referred to, 
are dated the 5th of March, 1803, and the 
19th of June, 1801. By the former resolve, 
it was provided, "that all the settlers in the 
town of Bangor, or their legal representa- 
tives, who actually settled before the 1st of 
January, 1784, be entitled to a deed of their 
respective lots of one hundred acres each, 
by paying into the treasury of this common- 
wealth, eight dollars and forty-five cents." 
And by the latter resolve, John Reed and 
Peleg Cofiin, were authorized to make the 
proper conveyances. Accordingly, by their 
deed of the 11th of November, 1801, r^^fer- 
ring to the said resolves, and acknowledging 
the receipt of the consideration money of 
?9.30, paid them by the heirs of James Dun- 
ning deceased, "who (they state) settled in 
said township, and made improvements 
therein, before the first day of January, 
1784," they conveyed and relinquished to the 
said heirs of James Dunning, deceased, "all 
the right, title and interest of the said com- 
monwealth, in and unto a lot of land lying 
in said Bangor, and numbered ten, as was 
surveyed by Park Holland, in che year 1601, 
bounded as follows, viz. beginning at a 
stake and stones, the corner of lor num»>er 
seventy, and thence north forty-five decrees, 
west two hundred and ninety-two rous, to 
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a stake marked, tlience west forty-five de- 
grees west to the bank of the river to the 
corner of the lot number nine, thence upon 
the bank of the river to the first mentioned 
bounds, and containing one hundred acres, 
agreeably to the return made by the said 
Holland to the aforesaid agents, and his cer- 
tificate to the said heirs." On the 3th of 
August, 1800, Andrew Dunning, one of the 
heirs of James Dunning, deceased, by his 
deed of that date, conveyed his one-eighth 
part of the tract of land above described, 
to Moses and Amos Patten; by a deed, dated 
the 4th of April, ISOO, John Dunning (an- 
other of the heirs) conveyed his one-eighth 
part to Isaac Hatch. Vincent Dunning (the 
remaining heir) was a non compos; and was 
(as is asserted) then under the legal guard- 
ianship of Nathaniel Harlow. On the 26. of 
April, 1803, in pursuance of a division into 
lots, and a partition, which had been agreed 
to be made by the claimants under the heirs 
of James Dunning, deceased, and Nathaniel 
Harlow, guardian of Vincent Dunning, of 
the whole ti-aet of land, according to a plan 
di-afted, and in which the lots were laid 
down by Moses Hodsden, Jr., Hatch, and 
Moses and Amos Patten, and Nathaniel Har- 
low as guardian, by their deed of that date, 
released and quitclaimed to the demandants 
forty-two of the lots laid down on the plan 
of Moses Hodsden, Jr., on the 14th of May, 
1801 (enumerating them by their numbers, 
and among others, number seventy-tnree), 
and certain other lots, also enumerated, laid 
down on the plan of Hodsden, on the 10th 
of January, 1803. It was admitted at the 
trial, that, at the time when the demandants 
received this deed from Hatch and others, 
they gave mutual releases to the grantors 
of the other lots included in Hodsden's plan; 
and that these deeds made the partition of 
the tract of land, to which the heirs of 
James Dunning, deceased, were entitled as 
above stated, complete, as far as the parties 
could lawfully make it. The acre which 
had been conveyed by James Dunning to 
nice, in 1798, and was excepted from lis 
deed to the demandants, was afterwards, in 
November, 1801, conveyed by Hice to Jon- 
athan Hj'de (the brother-in-law of the de- 
mandant, Thomas), under whom, by inter- 
mediate conveyances, the tenants claim. 
Number seventy-three on Hodsden's plan is 
the same land which was so conveyed by 
. James Dunning to Rice, and by him to Hyde, 
and is commonly known as the Hyde acre. 
The demandants, by their writ, claimed ti- 
tle to the whole flats in front of the inyde 
acre; and to the whole upland of the Hyde 
acre. But at the trial, they confined their 
claim of title to three eighths of the upland, 
and to the whole of the flats. 

The demandants, by Messrs. Kogers and 
Sprague, their counsel at the trial, insisted: 
(1) That the conveyance of James Dunning 
to Rice, in 1798, being of undivided lands. 



could only operate upon so much of the 
lands as should ultimately be assigned as 
his property therein. That he had at the 
time only five-eighths therein; 2 and that 
the demandants, by the partition of 1803, 
became entitled to the remaining three- 
eighths therein, having given an equivalent 
therefor, in their deed of release to the other 
lots in Hodsden's plan. (2) They insisted, 
that the Hyde acre was bounded by the 
bank of the river, and did not extend to the 
flats. (3) They insisted, upon the whole ev- 
idence in the case (which was very volumi- 
nous), that they had established their right 
to the premises, and their seisin thereof 
within twenty years; and at all events, their 
right to, and seisin of the flats. 

On the other hand, the tenant [Thomas F. 
Hatch], by his counsel, Messrs. Godfrey and 
Appleton, insisted: (1) That the demand- 
ant had not had any seisin of the upland, or 
of the flats, within tAventy years. (2) That 
Rice purchased the whole acre of James 
Dunning, in 1798, and went into seisin and 
possession, claiming the whole acre, and 
those, who claim under him, have ever since 
remained in sole seisin and possession of the 
whole acre, claiming the flats also. (3) That 
the demandants had made out no title to the 
upland, or to the flats. That, at the time of 
the deed of partition, in 1803, Hyde was in 
sole seisin, and the deed could not operate 
to convey the three-eighths; for the heirs 
were then disseised. As to the flats, the 
deed of the commonwealth of Massachusetts 
never intended to convey them. The boimd- 
aries were, "upon the bank of the river." 
The deed from James Dunning to the de- 
mandants, in 1800, did not convey the flats; 
for he was a mere intruder upon the com- 
monwealth; and had no seisin, by wiiich 
he could convey. The deed of partition of 
1803, never meant to convey the flats at all. 
The lots are bounded on the plan by the 
bank of the river. 

STORY, Circuit Justice, in summing up 
to the jury, went into a full examination of 
all the evidence, and of the points made by 
the parties. But such portions only of the 
summing up are thought necessary to be 
stated, which more immediately respect tlie 
points of law raised at the trial. After hav- 
ing given a general outline of the case, and 
stating that the district judge concurred in 
the views which lie was about to expound, 
the judge proceeded as follows: 

In the first place, it is proper to consider 
what is the true construction of the deed 
from Dunning to the demandants, of the 1st 
of .Tune. 1800. It conveys five eighth-parts 
of the whole tract, with the exception of the 

2 See on this point as to the effect of a detd 
of an entirety of a part of the lands by one 
tenant in common. Bartlet v. Harlow, 12 Mass. 
348; A'arnum v. Abbot, Id. 474. 
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ten acres conveyed to Hammond, tlie onie 
acre conveyed to Rice, and tlie strip of land 
then occupied by Pickering. The deed con- 
veys nothing "whatsoever in the excepted 
parcels. Under that deed, therefore, the de- 
mandants toolx nothing in the Rice lot, now 
more familiarly known as the Hyde lot. 

I am aware that a construction somewhat 
different from what has been above stated, 
lias been given to this same deed by the su- 
preme court of this state, in the MS. case 
which has been cited at the bar. If this 
were a question of purely local law, we 
should not hesitate to follow the decision of 
that learned court, for which we entertain 
the greatest respect. But tht interpretation 
of a deed of this sort is in no just sense 
a part of the local law. It must be inter- 
preted everywhere in the same manner; 
that is to say, according to the force of the 
language used by the grantor, and the ap- 
parent intentions of the parties deducible 
therefrom. The constniction given by the 
state court is, in effect, thisfk That the deed 
does not convey the whole five eighths be- 
longing to the grantor in all the tract of 
land, excepting the excepted parcels; but 
only so much as would remain of the said 
live eighths, after satisfying the claims of 
his co-tenants for their three eighths con- 
voyed by him in the excepted parcels. The 
language of the court, in their opinion, is: 
"The parcels sold (by the grantor), being 
reserved out of the five-eighths, the residue 
was conveyed to the petitioners, (the de- 
jnandants). He (the grantor) had given 
deeds of warranty to his prior grantees, and 
in selling the residue he meant to make 
provisions, that they should not be disturb- 
ed. In order to carry into effect the plain 
Intent of the parties, it must have been con- 
templated, that in any partition, which might 
be made, the parcels excepted would be as- 
signed as part of the five-eighths; and that 
the petitioners (the demandants), and who- 
ever might claim under them, would be en- 
titled to the residue of that proportion of in- 
terest to be set off to them in severalty. 
The petitioners (the demandants) did not 
purchase five-eighths; but they purchased 
such fractional parts of the whole, as would 
remain after deducting from five-eighths the 
parcels before sold." Now, whatever equity 
there might be in such an arrangement, and 
however proper it might be (if it existed) 
to be carried into full effect by the state 
court, on a petition for partition, to which 
the prior grantees might all be parties, I do 
not well see, that it would be conclusive up- 
on the merits of the pr^esent controversy. 
But with the greatest deference for the learn- 
ed state court, I feel myself bound to say, 
that I cannot adopt the interpretation thus 
put upon the terms of the deed. I find no 
sufficient warrant for it in the language and 
purport of that instrument. The granting 
part of the deed, commonly called the prem- 



ises, conveys "a certain lot or tract of land, 
situate," &e., describing it by metes and 
bounds: and then adds: "The whole con- 
taining two hundred and twenty-five acres, 
more or less, of which only five-eighths, com- 
mon and undivided, is the property of the 
abovenamed James Dunning (the grantor), 
and is hereby conveyed as abovesaid, with 
the exceptions of about ten acres of land 
conveyed by deed to William Hammond, &c. 
&c., and also one acre conveyed by deed to 
Rice, &e. &c.; and also a strip of land, on 
which stands a store, &c., containing one- 
eighth of an acre, &c.; which exceptions are 
reserved out of the five eighths, as afore- 
said." Now, however inartificially the deed 
may be drawn in its form and language, I 
cannot but think it clear, that its true mean- 
ing- is, that the grantor conveyed five undi- 
vided eighth-parts of the whole tract, except 
the ten acres, the one acre, and the strip of 
land above mentioned. In the excepted par- 
cels he conveyed nothing; in the remainder 
of the tract he conveyed five eighths, to 
which it is dear he then claimed title. The 
words, "which exceptions are reserved out 
of the five eighths conveyed as aforesaid." 
have a natural reference to the preceding de- 
scriptive words of the deed, giving the 
boundai'ies of the whole tract, five eighths 
of which would, but for the exceptions, have 
been conveyed j and these words show that 
the five eighths of the excepted parcels are 
not gi-anted. Upon any other interpretation, 
it is difficult to perceive what portion of the 
whole tract is conveyed. It would clearly 
not be five eighths, but five eighths minus 
some possible, indefinite, unascertained de- 
duction, if one may so say, for owelty of 
pai'tition, in some future division of the en- 
tire tract among all the parties, who were, 
or might become, entitled thereto. It ap- 
pears to me that there is no such Qualifica- 
tion in the deed. Five eighths and no less 
of the tract are conveyed in all the land, 
within the scope of the conveyance. 

In the next place, did this deed, in 1800, 
to the demandants, convey the land only 
to the bank of the river; or did it eonvpy 
the flats also, supposing the grantor capable 
of conveying the same? The descriptive 
words, so far as respects this point of the 
boundary are, "to Kenduskeag stream, 
thence by the said stream, as the stream 
i-uns, until it^comes to the head line of the, 
lot of land owned and improved by William 
Hammond.". I consider the law to be clear- 
ly settled, that a boundai-y on a stream, or 
by a stream, or to a stream, includes the 
flats, at least to low-water-mark, and in 
many cases to the middle thread of the river. 
It may be different where the boundary is, 
"to the bank," or "by the bank," or "on 
the bank" of a river, or "to or by a monu- 
ment on the bank;" for in such cases the 
boundary is, or may be limited to the very 
bank, and may not extend into the stream, 
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or the fiats thereof, s The case of Lapish v. 
Bangor Bank, 8 Greenl. 85, is entirely con- 
clusive on the point, that a boundary on a 
stream includes the flats. 

If this be, as I am clear it is, the true con- 
struction of the deed; then the next in- 
quiry is. whether the deed of 1803 was good 
to pass the title of Vincent Dunning, the non 
compos. It was in fact, and so, in contem- 
plation of law, it is to be deemed, a parti- 
tion deed between tenants in common, Har- 
low assumed to act. and to pass the title 
as guardian, receiving an equivalent release 
for the non compos in the other lots. Now, 
I am prepared to say, that, where a parti- 
tion deed is made by tenants in common, 
and one of the tenants is under guardianship, 
the deed of partition, when executed by the 
guardian, is good to pass the title of the 
ward, at least until it is avoided by the non 
compos, or those claiming in privity of es- 
tate under him. The present deed has never 
been avoided by any person claiming under 
the non compos; and, therefore, I think, 
that, at least as to strangers to that title, 
in a case of partition, it is to be taken to 
be good. But then it is urged, that there 
is no direct proof, that Harlow was at the 
time the lawfully appointed guardian of the 
non compos. It is true, that no commission 
is produced, or can now be found on the 
probate records. But other papers are pro- 
duced from the probate records, which show, 
that he was treated by the probate coux-t as 
the lawful and regular guardian. Thus, the 
court received an inventory of the estate of 
the non compos from him as guardian in 
1792; and as long ago as ISOS, it settled 
and allowed an account with him as guard- 
ian. Under such circumstances, there is cer- 
tainly strong prima facie evidence, after 
such a lapse of time, to supply the direct 
proof of a probate appointment; and we all 
know how loosely, in those times, the rec- 
ords of the court of probate were in many 
cases kept. 

Then, what does the deed of 1803 purport 
to convey? Does it convey the title of the 
grantors to the upland only, or to the flats 
also? I am of opinion that it conveys the 
title to the latter, as well as the former, in 
regard to lot number seventy-three. The 
deed refers to the plan of Hodsden, and it 
conveys the lots "as laid down on (the) plan 
drafted by Moses Hodsden, Jr., on the 14th 
of May, 1801." By necessary implication the 
plan is made a part of the description, and 
must supply any defects of the other speci- 
fications, in the same way as if it were an- 
nexed to, and made part of, the deed. This 

3 See Storer v. Freeman. 6 'Mass. 435; 
Hatch V. D wight. 17 Mass. 289; Hasty v. John- 
son, 3 Greenl. 282; Dunlap v. Stetson [Case No. 
4,164]; King v. King, 7 Mass. 496; Lunt v. 
Holland, 14 Mass. 149; Morrison v. Keen, 3 
Greenl. 474; Graves v. Fisher, 5 Greenl. 69; 
Lapish V. Bangor Bank, 8 Greenl. 85. 



is the clear doctrine in the case of Lunt v. 
Holland, 14 Mass. 149. Now, by reference 
to the plan, it is plain, that there are no de- 
scriptive lines or monuments on it in this 
part; but that the boundaries of the lots are 
on the stream of the river, and not short of 
it. And it must be presumed, that the par- 
ties intended a full and complete partition 
of the whole tract, and of all their interest 
therein, unless some other inference is to be 
deduced from the words of the conveyances. 
None such is pretended. But then it is sug- 
gested, that at the time of this conveyance, 
in 1803, the grantors were not seized of the 
Hyde acre, or any part thereof, and there- 
fore were incompetent to convey it. Whether 
they were so seized or not is a matter of 
fact, upon which the jury must pass judg- 
ment. If they were not so seized, then it is 
clear, that so far the deed is rendered inop- 
erative. As to the flats, I am not aware, 
that, at this time, there is any pretence to 
say, that Hyde was in seisin thereof, in vir- 
tue of his title to the acre purchased by him 
of Bice. The deed to him and to Rice did not 
extend, as I shall have occasion, presently, 
more fully to consider, beyond the bank of 
the river, so as to cover the flats. And no 
open visible possession of the flats, as far as 
I recollect, is shown, or attempted to be 
shown, in Hyde at this period. Then, as to 
the upland. It is clear, that the grantors 
were entitled, in 1803, to three eighth parts 
of the whole tract, including the Hyde acre, 
as tenants in common. It does not appear, 
that there was any open disseisin or ad- 
verse possession of any part of the tract 
against them; and indeed, there is strong 
evidence the other way. The one acre does 
not appear to have been enclosed by any 
fence from the other part of the tract, or in 
any other manner to have been in the visible 
and exclusive possession of Rice or Hyde. 
Now, it is clear, that under such circum- 
stances, where there is no visible adverse 
seisin or possession of a part of a tract, an 
entry by any co-tenants on the tract gives 
a seisin of the whole, according to their titles; 
because the tract is not severed or divided 
by any visible bounds, or enclosure, or ad- 
verse seisin; and the entry must enure as a 
seisin of all the co-tenants, and for their 
benefit- But I shall leave it to the jury to 
say, whether, under the circumstances, there 
was any such open, visible, and exclusive 
possession of the one acre in Hyde, at the 
time of the partition deed of 1803, as amount- 
ed to, and was a disseisin of his co-tenants. 
If not, then this objection is overcome. 

In the next place, as to the construction of 
the deed of the commonwealth of Massa- 
chusetts to the heirs of James Dunning, in 
1802, It is said, that that deed conveys the 
tract of land only to the bank of the river, 
and thence upon the bank of the river; and 
that this excludes the flats from the grant. 
But it is to be remarked, that this is not the 
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wbole description; for tlie deed conveys all 
tlie right, title, and interest of the common- 
wealth "unto a lot of land, numhered ten, 
as was surveyed by Patk Holland, in the 
year 1801." Now, if, hy that plan, the lot 
is bounded on the river, and has no other 
specific boundaries marked than the river, it 
might deserve consideration, whether, taking 
the plan and the deed together, the com- 
monwealth did not mean to convey the flats, 
as passing by operation of law with the up- 
land. Such a construction has been adopted 
on some occasions by the supreme court of 
the state of Massachusetts and of Maine, in 
furtherance of the apparent intent of the leg- 
islature.4 But be this as it may, it is clear 
that, as to all persons but the commonwealth, 
the demandants were capable of a sole seisin 
in the flats, in virtue of the conveyances to 
them. " For, though the commonwealth can- 
not be disseised, and persons entering upon 
lands held by the commonwealth arer to be 
deemed mere intruders, yet, as against all 
other persons, the entry will give a seisin 
capable of sustaining a writ' of right. If, 
therefore, the demandants did, in virtue of 
tlie deeds to them, acquire a seisin of the 
flats, although they might be ousted by the 
paramount title of the commonwealth, yet, 
imtil such ouster, they were to be deemed as 
having a rightful seisin against third per- 
sons. 

The next questicin which arises is, whether 
the demandants have been in seisin of the 
premises, either of the upland or of the flats, 
or of both, within the prescriptive period of 
twenty years. If they have shown a seisin, 
that seisin will be presumed to continue, un- 
til some adverse seisin or disseisin is shown. 
In cases of co-tenants, a disseisin is not to 
be presumed; but it is to be established by 
competent proofs of an exclusive adverse 
seisin; for, ordinarily, the possession and 
seisin of one co-tenant is deemed the posses- 
sion and seisin of all. I shall first consider 
the evidence of seisin as to the flats, and next 
as to the upland. But, before I proceed to 
the consideration of the evidence, as to the 
seisin, it seems necessary to examine the 
title of the tenants to the Hyde acre; and to 
ascertain, whether, upon the true construc- 
tion of the deed of Dunning to Rice, in 1798, 
any thing more than the upland passed, or 
was intended to pass by that deed; for it 
may have a most important bearing on the 
case, whether that deed was limited to the 
bank of the river, or by construction of law, 
included the flats in front of the upland. 
The boundaries in that deed are as follows: 
"A certain piece of land situate in Bangor, 
aforesaid, being and lying on the south side 
of Kenduskeag stream, butted and bounded 

* See Tiimt v. Holland, 14 Mass. 139, and 
Lapish v. Bangor Bank, 8 Greenl. So. The lat- 
ter is directly in point- on the very resolve of 
March, 1801, respecting the Bangor settlers. 
See, also, EJiox v. Pickering, 7 Greenl. 106. 



as follows, viz. beginning at a pine stump 
on the bank of said stream, and running 
northwest 2° north on the line of land be- 
longing to William Hammond, twenty rods 
to a stake and stones, thence south 43' west 
8 rods to a stake and stones, thence south- 
east 2° east to a rock on the bank of said 
stream, thence on the bank of said stream to 
where it first began, together with all the 
fishing privileges, contagious (contiguous), 
and belonging to the same, with all the privi- 
leges and appurtenances thereunto belonging, 
being one acre, be the same more or less." 
Now, it is apparent from the language of this 
deed, that it bounds the grant by known 
monuments on the bank of the stream, a 
pine stump at one end, and a rock at the oth- 
er. And, upon the known principles of law, 
a boundary on the bank or by the bank, re- 
ferring to fixed monuments on the bank, of 
a stream, limits the grant to the bank, and 
excludes the flats below the bank. There- 
fore, I am of opinion, that, upon the true in- 
terpretation of this deed, the land conveyed 
therein is bounded by the bank of the river, 
and does not extend or cover the flats. The 
subsequent conveyance by Rice to Hyde, in 
November, 1801, is a mere quitclaim of all 
Rice's title to the same land, as is the sub- 
sequent deed of Rice to James B. Fiske, in 
October, 1823, nnder whom the tenants claim. 
A constructive seizin of the flats by Rice or 
Hyde cannot, therefore, by the terms of the 
deed, be inferred in either of them; but it 
must be established by proofs of actual sei- 
zin. I do not enter into any examination of 
the general doctrine, what is the effect of a 
conveyance by one tenant in common of the 
entirety of one part of the lands held in com- 
mon, upon the rights of the co-tenants. It is 
admitted, that it could not prejudice their 
rights; but could only apply, by way of es- 
toppel, to so much of the land as might be 
assigned to the grantor, as his purparty in 
the land so conveyed upon a partition. See 
Varnum v. Abbot, 12- Mass. 474. 

Let us then proceed to the consideration of 
the evidence as applicable to the point of 
actual seizin. (Here STORT, Circuit Jus- 
tice, went into an examination of all the evi- 
dence applicable to the seizin of the flats and 
also of the upland. He concluded by leaving 
the question of seizin as to the flats, and 
also to the upland, to the jury upon the whole 
of the evidence, and stating that the district 
judge concurred in the views of the law "and 
facts which he had expressed.) 

The jury found a verdict for the tenants. 

A motion was afterwards made for a new 
trial, by the demandants, upon various 
grounds: (1) That the verdict was against 
the charge of the court in matters of law. 
(2) That it was against evidence and the 
weight of evidence. (3) That certain docu- 
ments had been improperly admitted by the 
com-t as evidence; viz. a deed from Jere- 
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miah Dudley to tlie demandant Thomas, and 
the record of a petition for partition in the 
case of James Thomas and Jeremiah Dudley 
against persons unknown, including the 
premises demanded, (-i) That William Em- 
erson was improperly admitted as a witness. 
The motion was accordingly argued at the 
October temi, 1837, very elaborately, by 
Messrs. Hogers and Sprague for demand- 
ants, and by Messrs. Godfrey and Appleton 
for" tenants, upon most of the grounds, upon 
which the same points had been argued at 
the trial, so far as matters of law were con- 
cerned. The court held the cause under ad- 
visement nisi; and afterwards their opinion 
was shortly delivered, as follows, at May 
term, 1838: 

STORY, Circuit Justice. We have consid- 
ered this cause with great deliberation, and 
remain of the same opinion, which we enter- 
tained after the argument upon the motion 
for a new trial. We are of opinion, that there 
must be a new trial. As the facts are again 
to be submitted to a jury, w^e do not wish 
to prejudice the cause by an elaborate ex- 
amination of the evidence applicable to the 
points made at the bar. Our opinion pro- 
ceeds upon this short ground, that in every 
view of the evidence properly applicable to 
the flats, whatever might be the case as to 
the upland, the verdict of the jury could 
scarcely have been for the tenants, without 
either disregarding the instructions of the 
court in point of law. or giving an effect to 
the evidence, which, in a just and legal sense, 
was not justified by it. New trial awarded. 

A new trial was afterwards had, and a ver- 
dict found for the demandants. A motion was 
then made for a new trial; but the cause was 
afterwards compromised between the parties, 
one of the demandants and one of the tenants 
having died pendente lite. 



Case No. 13,900. 

THOMAS V. JAMESSON. 

[1 Oranch, C. C. 91.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

St.avert — Slave as Witness. 

A slave cannot he a witness if a free white 
man be a party. 

Assault and battery. The plaintiff was a 
man of color. The defendant, a free white 
man, offered his slave as a witness under 
the act of assembly (Kev. Code, 289, § 3; Old 
Acts Assem. p. 284). 

THE COURT refused to permit the slave 
to be sworn. See Act Jan. 21, 1801, § 4 [Laws 
Va. 1800-01, p. 38]. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 13,901. 

THOMAS V, The KOSCIUSKO. 

[11 ^\ T. Leg. Obs. 38.] 

District Court, S. D. New York. 1853. ■ 

Makitime Lien-— Foreign Vessel— Owner's Domi- 
cile— Claijian't—Moktgagee IN Possession 
— Pkiouities— REQisTiir Notice. 

1. The renipdj in rem for supplies or repairs 
furnished here tc a vessel foreign to the port is 
according to the 'aw maritime, and is not gov- 
erned by the local law. 

2. When thp vessel supplied is a domestic 
one, this court affords no other relief therefor 
than is provided by the state law. 

3. In this respect a vessel owned in New Jer- 
sey and supplied in New York is a foreign vessel 
here. 

[Cited in The Sarah J. Weed. Case No. 12.- 
350.] 

4. The registry or enrollment in this port of a 
vessel owned out of the state does not render 
her a domestic vessel. 

[Cited in The Albany, Case No. 131.] 

5. The law appertaining to the domicile of the 
owner determines the character of personal prop- 
erty. \ 

G. Material men residing in this state cannot, 
in this court, arrest a vessel owned in another 
state for supplies furnished by them to her in 
her own port, unless by virtue of the local law 
of the owner's domicile. 

7. Objection to the right of a claimant to in- 
tervene in an admiralty cause must be taken by 
preliminary exception to his competency. 

8. The objection will not be listened to after 
the cause is put at issue and brought to hearing 
upon the merits. 

9. A mortgagee in possession is competent to 
intervene and contest claims affecting his lien 
upon the vessel. 

10. A mortgage duly registered according to 
the law of this state has priority of lien on a do- 
mestic vessel over debts to material men subse- 
quently "ccrued, although the mortgagor retains 
po.'isession of her. 

[Questioned in The Hendrik Hudson, Case 
No. 6,358 ] 

11. If the owner and mortgygor removes from 
the state to the place of residence of the mort- 
gagee, keeping posression of the vessel, the mort- 
gage lien given by the local law ceases. 

12. Regi^.trj' notice does not affect third par- 
ties, unless the owner continue to reside in this 
state. 

13. A renewal of notice in the state registry, 
subsequent to the act of congress of July 29, 
1850 [9 Stat 440], does not retain a mortgage 
lien on a vessel unless the mortgage be also re- 
corded in the office of the collector of the port. 

These were libels filed on the 23d day of 
August, 1851, by the libellant [Henry B. 
Thomas] against the steamboat Kosciusko, 
to recover the amount of bills or repairs done 
on and supplies furnished the steamboat 
Kosciusko. The first cause was tried before 
District Judge Betts, in October term, 1852, 
and the other two abided its event. On the 
trial of the first cause, the following facts, 
embodied in the form of a written statement, 
were read in evidence, which facts were sub- 
stantially the same in the other cases. They 
were as follows, viz.: In June, July, and 
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August, 1851, the libellant, a shipwright, re- 
siding in the city of New York, at the re- 
quest of Clement JM. Hancox, the owner of 
the steamboat Kosciusko, performed the 
work claimed for in the libel amounting to 
$233.67, which is due, with the interest from 
Sth August, 1851, to the libellant. Such work 
and materials were necessary and were char- 
ged by Thomas to the steamboat and owners. 
The items of the account commenced in May, 
ISol, and ended on the Sth August, 1851 and 
those after 1st May, 1851, up to 20th June, 
amounting to $50, were done on the said 
steamboat Kosciusko while she was lying up 
in Jersey City fastened to the wharf, where 
she had been lying and continued to lie up 
from December 19, 1850, to June 20, 1851. 
Items done after 20th June, 1851, were done 
and furnished on the vessel while at the city 
of New York. At the time this work was 
done, and from May 1, 1851, until after the 
filing of the libel in this suit, Clement M. 
Hancox, the owner of the vessel, was a resi- 
dent of Jersey City, in the state of New Jer- 
sey. Before 1st May, 1851, he was a resi- 
dent of the city of New York. The vessel 
was enrolled in the collector's office. New 
York, on the 12th day of April, 1850, by Clem- 
ent M. Hancox. The vessel was attached 
under this libel on 23d August, 1851. Before 
she was attached she had been engaged in 
excursion business out of harUor of New 
York to neighboring places, and, in the prose- 
eution of such business, made the following 
voyages, viz.: On the 22d of June she com- 
menced making trips from New York to 
Cedar Grove on Staten Island, stopping at 
X'ort Hamilton, and continued to run there 
•daily, one or two trips a day, until the 2Sth 
of July, 1851. On the 29th July, 1851. she 
went on an excursion to the fishing banks. 
On the 30th July, and 3d, 7th, 9th, and 10th, 
of August, -to Stratton Port, Long Island. 
On the 12th of August she went on an ex- 
cursion to Newark, New Jersey. On the IGth 
she again went to Newark to fulfill a charter 
for an excursion from Newark to Shrews- 
bury, and on the 17th day of August, 1S51, 
sailed from Newark with passengers for 
Shrewsbury, New Jersey, broke her ma- 
<?hinery when she arrived within Shrews- 
bury inlet, and within a mile or two of 
Shrewsbury. Clement M. Hancox, the own- 
er, did not claim and answer herein, but the 
same was made by Joseph W. Hancox, who 
claimed under two chattel mortgages of the 
vessel, dated June 13, 1850, — one given 'to 
him by Clement M. Hancox to secure the 
payment of §2,540.59, with interest, payable 
on demand; the other, dated the same day, 
executed by Clement M, Hancox to Clement 
D. Hancox, to secure payment of the sum 
of $2,500, with interest from November 3, 
1S49, on demand. These mortgages, when 
executed, were both filed in the office of the 
register of deeds, in the city of New York, 
on same date, and copies thereof, with state- 
ments of the amount claimed, were, for the 



purpose of renewing them, afterwards filed 
in same oflSce on the 3d June, 1851. The 
same were never recorded or registered in 
the ofiiee of the collector of the port of New 
Yoi'k. The mortgagees, Joseph W. Hancox 
and Clement D. Hancox, have, for several 
years past, been residents of Jersey City. 
They commenced to foreclose the chattel 
mortgages, taking possession of the vessel 
on the 19th of August, 1851, Clement M. 
Hancox having become insolvent, and sold 
the vessel under the mortgages on the 3d 
September, 1851. But as soon as the vessel 
was attached, iinder the libel in this suit 
and before the sale. Joseph W. Hancox, one 
of the mortgagees, bonded her on such sale, 
purchased her in his own name, taking a 
bill of sale from Clement M. Hancox, the old 
owner, which was dated 3d September, 1851. 
On these facts the cause was argued by the 
counsel for the respective parties. 

D. McMahon, Jr., for the libellant, con- 
tended: 

I. That the claimant, Joseph W. Hancox, 
had no right to claim and intervene, as 
against creditors, because: (1) His chattel 
mortgages were not renewed under the local 
law— 2 Rev. St. (3d Ed.) p. 196, § 11— by filing 
the copies in the office of the clerk of the 
county wherein the defendant resided or the 
property was situated; the owners residing 
in New .Jersey and the mortgages being re- 
newed in the city of New York. [U. S. v. 
422 Casks of Wine] 1 Pet. [20 U.S.] 547, 550; 
Rule 26, Sup. Ct. U. S. (2) The mortgages 
were void as against creditors, also, because 
they were not registered or enrolled in the 
office of the collector of the port of New 
York, as required by the acts of congress. 
Stat. 1850, e. 27, § 1; [State of Rhode Island 
V. Commonwealth of Massachusetts] 12 Pet. 
[37 U. S.] 657; [U. S. v. Fisher] 2 Oranch [6 
U. S.] 358; 1 Hill, 324; 6 Wend. 526. 

II. Conceding he had a right to intervene, 
yet his mortgages could not exclude the 
claims of creditors furnishing materials or 
supplies, so that by their foreclosure all sub- 
sequent hypothecations of the vessel should 
be cut off, because: fl) For the reasons given 
in the last point. (2) Treating the vessel as 
a foreign vessel to the district, material men 
had a pi'iority over chattel mortgages or any 
bottomry security. Abb. Shipp. 163; The 
Aline, 1 W. Rob. A dm. Ill; [Blaine v. The 
Ciiarles Carter] 4 Cranch [S II. S.] 328; The 
Chusan [Case No. 2,717]; The Nestor [Id. 10,- 
126]; Tlie Jerusalem [Id. 7,204]. 

III. For that portion of the bill done after 
the 20th June, 1S51, the libellant had a lien 
ad rem under the maritime law, iiTespective 
of any subsequent departure from the state, 
because: (1) The vessel was a foreign vessel 
to this district, being owned by owners re- 
siding in another state. The St. Jose Indiano 
[Id. 12,322]; Selden v. Hendrickson [Id. 12,- 
639]; 1 Liverm. Ag. p. 171, c. 5, § 4; 1 Dod. 
204; [The General Smith] 4 Wheat. [17 U. S.] 
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438; The Nestor [Case No. 10,126]; Davis v- 
New Brig [Id. 3,643]; The Robert Fulton [Id. 
11,890], (2) The enrollment of the vessel in 
the port of New York did not msike her a do- 
mestic vessel, for the enrollment was to stamp 
her character as a vessel of the United States, 
as contradistinguished from foreign nations. 
Ring V. Franklin, 2 Hall, 1; 15 Johns. 298; 
Gordon, Dig. (4th Ed. of 1848) art. 196. (3) 
The nationality of the character of personal 
property, depends upon the domicile of the 
owner, not the situation of the thing. [The 
St. Jago de Cuba] 9 Wheat. [22 U. S.] 409; 
The Nestor [supra]. (4) Although Jersey Cit7 
was, by act of congress, made part of the 
port of New York, yet it was for collection 
purposes, not for judicial purposes; the judi- 
cial districts of New Jersey and of the South- 
ern district of New York being entirely sepa- 
rate. Act 1806, § 1 [2 Stat 355]; Gordon, 
Dig. (2d Ed. of 1848) ai-t. 2304; 10 Pet. 215; 
14 Johns. 201. 

IV. If the vessel be treated as a domestic 
vessel, then for that portion of the daim 
which accrued after the 1st May, 1851, and 
before 20th June, 1851, and which was fur- 
nished at Jersey City, was not furnished in 
her home port, New York, and therefore a 
lien accrued to the libellant. 

B. O. Benedict and H. W. Robinson, for the 
claimant, contended: 

I. The Kosciusko was a domestic vessel, 
and belonged to the port of New York. The 
port of Jei-sey City is the port of New York, 
both in maritime sense and as a matter of 
statutory regulation. Stat. tJ. S. March 2, 
1811, c. 33; Gordon. Dig. § 1871. The port 
of New York was that to which, by statute, 
the Kosciusko belonged, it being the port 
adjacent the residence of the owner and the 
port of his residence. 1 Stat. 56, § 4. The 
harbor of Jei-sey City and of New York are 
eoterminus in all respects, and are both one 
port. A vessel hauling from one place to the 
other does not leave any port, any more than 
a vessel would leave the port of Philadelphia 
by hauling up into the Northern Liberties, or 
London by moving from one of its many 
cities to anotlier. Supplies furnished in the 
port of New York to a vessel owned by a resi- 
dent of Jersey City cannot be said to have 
been furnished a foreign vessel. It would 
be physically impossible for a vessel lying at 
Jersey City wharf to be out of the port of 
New York. The Kosciusko was, therefore, 
whether lying at Jersey City or New York, 
in her home port and a domestic vessel, and 
there would be no lien for supplies, except as 
given by the state law, and that lien was 
discharged by the vessel leaving the port of 
New York on and previous to August 10th, in 
12 days after any such departure, and imme- 
diately after she left the state on the 12th 
and 16th August. Hancox v. Dunning, 6 Hill, 
404'; opinion of Judge Betts in Haight v. 
The Alida [Case No. 199]. 

II, Should the court hold differently, and 



that she was a foreign vessel, then there can 
be no lien for that part of the claim for sup- 
plies furnished at Jersey City, where the 
owner resided previous to 12th June, 1851. 

III. The lien of the mortgagees created 
June 13, 1850, was not affected by the statute 
of the United States relating to the recording 
of conveyances of vessels subsequently pass- 
ed, and which went into effect October 1, 1850, 
as the statute did not profess to and could 
have no reti-oactive effect on prior mortga- 
gees. 1 Kent, Comm. 455; Johnson v. Bur- 
reli, 2 Hill, 238. 

r\''. The lien under which the claimant holds 
was prior in time to that of libellant, followed 
the boat wherever she went, was recorded 
and visible, was consummated by a possession 
under the mortgagees prior to the filing of 
the libel, and that possession could not be di- 
vested by the libellant claiming under a sub- 
sequent lien and of equal grade without pay- 
ment, and the equity of redemption was fore- 
closed by the sale under the mortgages. 

BETTS, District Judge. The remedy in 
rem in this court for supplies and repairs fur- 
nished a vessel foreign to this state, within 
the port, is in conformity to the maritime 
law, and is no way governed by the local law;, 
but if the vessel be a domestic one, this court 
affords no remedy in rem unless a lien be giv- 
en by the state I3.W. This case rests on two 
questions: First, whether the demand of the 
libellant, or any part of it, was ever a lien on 
the vessel; and, second, whether, if the lien 
ever existed, it had been discharged when this 
suit was instituted. 

Before stating the facts from which these 
propositions are drawn, it is proper to dispose 
of an objection taken to the competency of the 
claimant to intei-vfene in the case. It Is placed 
upon the ground that when his answer was 
filed he was only mortgagee of the vessel, 
having no proprietary interest in her. It is 
sufficient to say the libellant does not pursue 
the proper course to avail himself of the ob- 
jection. After an answer has been received, 
and a replication filed to it, and the cause 
been brought to hearing upon merits, a libel- 
lant cannot be allowed to interpose an excep- 
tion that the claimant had no legal right to 
contest the case, A proper allegation should 
have been filed, putting that fact in issue, 
preliminarily, and, if that is omitted, the libel- 
lant will be regarded as having waived the 
irregularitj'. jSut it appears upon the stipu- 
lation of the parties, that the claimant was in 
possession of the vessel, claiming the right to 
hold her under mortgage incumbrances, and a 
mortgagee in possession would have a posses- 
sory interest suflSoient to entitle him to inter- 
vene and contest claims upon the vessel 
which would supersede and oust his right. 
This objection cannot, in either view, avail 
the libellant. 

The steamboat Kosciusko was owned by 
Clement M. Hancox. and enrolled by him in 
the port of New York, April 12, 1850. She 
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was built in this state, and her owner, at the 
time of her enrollment, and until May, 1851, 
resided in this city. He has resided in Jer- 
sey City, in the state of New Jersey, since 
May 1, 1851. It is agreed in the written stip- 
ulation between the parties that the libellant 
resided in the city of New York, and as a 
shipwright, in June, July, and August, 1851, 
furnished labor and supplies to the steamboat, 
at the request of her then owner, amounting 
to $233.57, which smn, with interest from 
August 8, 1851, is now due; that the steam- 
boat was taken to Jersey City December 19, 
1850, and remained there imdergoing repairs 
to June 20, 1851, and the services, materials, 
and supplies charged for up to August 8th 
were furnished the boat at Jersey City, and 
during that period her owner resided at that 
place. The items of account sued upon and 
attached to the Ubel commence May 1, 1851, 
and terminate August 8, 1851. Clement JI. 
Hancox mortgaged the steamboat June 13, 
1850, to Joseph W. Hancox, then residing in 
New Jersey, to secure the payment of $2,546.- 
59, with interest from the date, payable on 
demand. On the same day he executed an- 
other mortgage on the boat to Clement D. 
Hancox, of New Jersey, to secure the pay- 
ment of $2,500, with interest thereon from 
November 3, 1849, payable on demand. These 
mortgages were given as security for moneys 
loaned by the mortgagees for the purchase of 
the boat, and to pay for supplies, and applied 
by the mortgagor to that purpose. Both mort- 
gages were registered the same day in the 
office of the register in the city of New York, 
purauant to the provisions of the state statute. 
2 Kev. St. p. 71, §§ 9. 10. The mortgagor 
continued in possession of the steamboat. 
Copies of the mortgages were filed in the reg- 
ister's office June 3, 1851, to secure a renewal 
of the register notice. The mortgages were 
not recorded in the collector's office of this 
port, pursuant to the provisions of the act of 
congi-ess of July '20, 1850. That act provides 
that no bill of sale, mortgage, hypothecation, 
or conveyance of any vessel, or part of any 
vessel, of the United States, shaU be valid 
against any person other than the grantor or 
mortgagor, his heirs and devisees, and per- 
sons having actual notice thereof, unless such 
bill of sale, mortgage, hjrpothecation, or con- 
veyance be recorded in the office of the col- 
lector of the customs where such vessel is 
registered or enrolled. 9 Stat. 440. August 
19, 1851, the mortgagees took possession of 
the steamboat under those mortgages. On 
the 23d of August the libel in this cause was 
filed, and the boat was attached by the mar- 
shal. Joseph M. Hancox bonded her on that 
arrest, and continued in possession as mort- 
gagee till September 3, 1851, when she was 
sold by virtue of the two mortgages, and was 
bought by Joseph M. Hancox. On the same 
day Clement M. Hancox executed to him a 
bill of sale of the vessel. 

The claimant regards the proceeding as one 
under the Uen law of New York, and, ac- 



cordingly, makes the defence by his answer 
that the steamboat was a domestic vessel, 
and that the lien, if one ever existed, had 
been discharged by the boat having repeated- 
ly left this port for others, and also gone out 
of the state before suit brought. The libel- 
lant alleges that she was a foreign vessel, 
and subject to his demand by the general 
maritime law. An intermediate point also 
arises in the case as to the liability of the 
vessel in this court, in rem, for labor and 
supplies furnished her in New Jersey. 

A vessel is personal propertj^ and gov- 
erned by the laws regulating personal prop- 
erty in respect to mere questions of owner- 
ship and incumbrances, and, consequently, 
as a general principle, it follows, in locality, 
the residence of the owner. It becomes part 
of the wealth of the state of which he is a 
member, and goes, on his decease, wherever 
it may at the moment be situated, according 
to the appointment of his domiciliary law. 
The register and enrollment acts of the 
United States no further touch the question 
of ownership of vessels than regards the na- 
tional character of the owners. Abb. Shipp. 
39, 115; 3 Kent, Comm. 133. It is nowhere 
required that a vessel shall be registered at 
the place she is owned, nor does the registry 
express or import more than that the owner 
is a citizen of the United States. When 
Clement M. Hancox removed his domicile to 
New Jeraey, the vessel then belonged to him, 
became a part jf his estate there, and, in re- 
lation to the domestic laws of New York, a 
vessel foreign to this state. Not only was 
that so by legal intendment in this case, but 
the steamboat was actuallj'^ with him in his 
possession, within the state of New Jerse> 
until June 20, 1851. Her coming into this 
port afterwards .to transact business, or as 
her place of entry and departure on trading 
voyages, did not change The ownership and 
constitute her a New York vessel. Up to 
June 20, 1851, the labor put upon the vessel 
and the supplies sent her were all furnished 
in New Jersey, on board her, at her home 
dock. It is not proved that the laws of New 
Jersey provided a lien in favor of the libel- 
lant for those charges, and none is raised by 
the general maritime law. The credit will 
be presumed to have been given the owner 
personally. This point has heretofore been 
considered and decided in this court, and 
ruled the same way, and that decision, on 
appeal, was aitirmed by the circuit court. 
The Teller LGase No. 13,822]. 

The stipulation between the parties does not 
discriminate the portion of the account of the 
libellant which applies to credits given the 
steamboat Avhen actually lying within the dis- 
trict. The defence to that branch of the de- 
mand is that, if any lien arises under the 
state statute, it is released and avoided by 
the boat being allowed to depart from the 
port, either out of the state for a period of 
more than 12 days before suit brought; or, 
if the lien is given by the maritime law, and 
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is not sought for under the local statute, that 
the mortgage securltr to the claimant is an- 
terior to it in date, and takes precedence as 
a legal incumbranL-e. Tt is admitted by the 
stipulation that, besides various preceding de- 
partures from the city on excursions, the boat 
left on a charter to Newark the 16th of Au- 
gust, and went from that place the 17th to 
Shrewsbury, where she broke down; and it 
was conceded on the argument that she was 
brought back in a disabled condition, and 
was arrested in this action after her return, 
and after possession was taken of her by the 
mortgagees under their mortgages. It is man- 
ifest upon that statement of facts, that the 
lien authorized by the state law, if any ac- 
crued, had been discharged under the express 
condition of the act, on the steamboat leaving 
the state the 16th of August for Newark and 
Shrewsbury. 2 Rev. St. p. 493, §§ 1, 3. The 
maritime law, however, afforded a lien for 
the supplies furnished her within this dis- 
trict, she not then being a domestic vessel, 
and a reasonable time to enforce it. The 
creditor was not bound to pursue his lien be- 
fore the vessel left the port of refitment, and 
proper diligence was employed by arresting 
her on her first return, little over a \^'eek 
after the debt had entirely accrued. So long 
as the boat continued a foreign vessel, the 
creditor was not bound to put each demand 
in suit as it arose, but could furnish repairs 
and supplies to her when her necessities re- 
quired, and consolidate the demands in one 
action, there being no um'easonabie delay", 
amounting to laches, m prosecuting the claim. 
The credit commenced ifter June 20th and 
terminated August Sth, and the libel was 
filed August 23d, a period, in the whole, of 
scarcely two montns. 

The defence to this part of the demand 
must accordingly depend upon the validity of 
the mortgage security against the libellant. 
The debt sued for was due the libellant by ad- 
mission of the stipulation, on the 8th of Au- 
gust, 1851, and became then a lien or charge 
upon the steamboat, but did not require a 
priority to liens subsisting at the time. 

Had the boat been then owned or situated 
within the state, the registry of a mortgage 
upon her, according to the law of the. state, 
would have given a priority of security over 
a tacit lien, accruing for reparations and sup- 
plies to the vessel. But on the change of the 
j'esidence of the owner, -taking with liim Ihe 
property, to the place of the residence of the 
mortgagee and with his full knowledge, the 
Iccal law ceased to act upon tlie subject, and 
tlie mortgagee took no other security from 
the mortgage than accrued under the laws of 
the state of New Jersey, the place of their 
mutual residence, or the general law. The 
statute respecting mortgages of personal prop- 
erty does not apply to mortgagors and mort- 
gagees resident out of the state, or affect 
property in the actual possession of the mort- 
gagor unless it be within this state when 
the mortgage is given. 2 Rev. St. p. 71, § 



10. Otherwise, the geneial doctrine governs 
the subject, and, the property being transi- 
tory, it belongs to the place of the owner's 
residence. Story, Confl. Law, § 376, 

The creditor is not chargeable with notice 
of the existence of a mortgage on a foreign 
vessel, because of its registration in the reg- 
istry of the city of New York, unless the 
mortgagor and vessel be there when the mort- 
gage takes effect. That was not so in June, 
1851, when the mortgage notice was renew- 
ed, and being a nonresident, the mortgagee 
is not within the provis'ons of the renewing 
act. Blatch. Stat. p. 737, § 2. But, inde- 
pendent of that point in my opinion, the act 
of congress of July 29, 1850, applies to this 
case, and governs the rights of the mortgagee 
in respect to his lien on the steamboat. That 
act was not passed until after the mortgage 
was executed, and did not go into operation 
until October, 1850, and undoubtedly for one 
year, to June 13. 1851, the incumbrance could 
be legally secured by the state registi-y, pro- 
vided the mortgagor continued to reside in 
the state for that time, is both he and his 
property would be subject to the state law, 
and his creditors would be bound to take no- 
tice of the provisions of the state law in re- 
spect to them Statutes in relation to the reg- 
istry of mortgages inuie as appointments of 
a method of giving notice of the incumbrance 
(4 Kent, Comm. 170) ; and, in the case of mort- 
gages of personal property, the renewed entry 
or registry must be made at the residence of 
the mortgagor to constitute a statutoiy no- 
tice (2 Rev. St, § 2). But had the nctioe in 
June, 1851, been sufficient under the state 
law, the act of congress was then in force, 
and would have applied to the case had the 
mortgagor continued to reside here, and have 
prevented that proceeding giving any security 
unless the mortgage was also recorded in tlie 
collector's office The United States statute 
was then no less the law of notice than that 
of the state, and if it had not become the ex- 
elusive law in that respect, it must, at least, 
have as much effect as a state act to the same 
purport. 

When the defence of an outstanding mort- 
gage on a vessel is set Jp by a mortgagee in 
an United States court, e'^en where it might 
retain priority by tlK- lof'al law, as against 
a tacit lien without re-registry, the mortgage 
becomes subject to tne requirements of the 
United States act, and can be of no efiicacy 
without being recoided as that act directs. 
If the two legislations subsist together, that 
of the state certainly cannot be claimed to 
extinguish the act of congress, and in this 
court the mortgagee mt^st prove his compli- 
ance with the lattei act, to be entitled to any 
advantage from the instrument as an encum- 
brance, the act declaring it shall not be valid 
against any person other than the grantor 
and his privies, and those having actual no- 
tice of it (section 1). In the absence of that 
record evidence, the mortgage must be held 
invalid as against the Iil)ellant, no actual no- 
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tice to him or its existence having been, 
proved. The credit on which the action lests 
commenced after such re-registi*y, to wit, 
June 20th, and accordingly t must pronounce 
that the lien of the libellant takes priority 
of the mortgages (the mortgages being out of 
possession) set up in this case against his de- 
mand. The sale under these mortgages to 
the claimant is to be presumed regular and 
valid, hut the purchaser took the vessel sub- 
ject to the lien then subsisting in behalf of 
the libellant. 

Ordered that the libellant recover the 
amount due him for labor and repairs fur- 
nished the steamboat within this district be- 
tween June 20, and August S. 1851, with in- 
terest from August 8 1851, and that it be re- 
ferred to a commissioner to ascertain and re- 
port the amount. It is further ordered that 
the libel be dismissed as to the residue of the 
demand, and that the question of costs be re- 
served until tlie coming in of the report of the 
commissioner. 



Case Ifo. 13,903. 

THOMAS V. LANE. 

[2 Sumn. 1.] i 

Circuit Court, D Maine. Oct. Term, 1813. 

ADMntALTV — Joist Decree — Appeal — Torts — 
Locality— Seames — Keceipt— Mastek. 

1. lu a libel for a maritime trespass, assault 
and battery, against two respondents, if there is 
joint decree for damages, either of the respond- 
ents may appeal without joining the other, where 
the respondents huve severed in their pleadings 
or answers, or jointly pleaded a negative plea 
in the nature of the general issue. But it seems 
otherwise, if *hey had pleaded a joint justifica- 
tion. 

[Cited in Atltinson v. The Hamilton, Case No. 
611; The Brothers, 7 Fed. 8S0; The Gali- 
leo, 29 Fed. 539.] 

2. The admiralty jurisdiction as to torts de- 
pends upon locality, and is limited to torts com- 
mitted on the high seas, or at farthest to torts 
committed on waters within the ebb and flow of 
the tide. 

[Cited in Leiand v. The Medora, Case No. 8,- 
237; Waring v. Clarke, 5 How. (4G U. S.) 
486; New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S."» 421; Bern- 
hard V. Creene, Case No. 1,349: United 
States V. Wilson, Id. 16.731; Hough v. West- 
ern Transp. Co., 3 Wall. (70 U. S.) 33. 34: 
Bain v, Sandusky Transp. Co., (50 Fed, 913.] 

[Cited in Adam? v. Haffards, 20 Pick. 130.] 

3. It seems tliat fo^ts committed on tide wa- 
ters within foreign ports are within the admiral- 
ty jurisdiction. 

[Cited in Waring v. Clarke, 5 How. (4G U. S.l 
487.] 

4. The statutes of 13 & 15 Rich. II., respecting 
tlie admiralty, do not affect its jurisdiction in 
foreign ports. 

5. Every libel for a tort must contain on its 
face sufficient averments as to place, to show 
that it is within the admiralty jurisdiction, oth- 
erwise it muht be dismissed. 

G. A receipt by t seaman on receiving the sum 
due to him for wages, stating that it is in full 

1 [Reported by Charles Sumner, Esq.] 
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for all services, and demands for assault, bat- 
tery, and imprisonment. &cr against the owner, 
and officers, is no bar to a suit for an assault, 
battery, and imprisonment. And if it were, it 
could not avail the party, unless specially relied 
on in the answer as matter of defence. 
[Cited in The David Pratt, Case No. 3,597; 
Mitchell V. Pratt, Id. 9,668; Piehl v. Bal- 
chen. Id- 11,137; Savin v. The Juno, Id. 12,- 
390.] 

7. Separate and distinct trespasses cannot be 
joined in the same libel against defendants who 
are not jointly liable. 

8. A master of a ship, when present, is bound 
to interfere to prevent gross trespasses and mis- 
conduct of his officers towards the crew. If he 
is present when the officers commit an assault 
and battery, and he does not interfere, when he 
may, he is presumed to encourage and consent 
to it, and is jointly liable for the tort. 

[Quoted in Hanson \. Fowle, Case No. 6,042.] 
[Cited in Gabrielson v. Waydell, 135 N. Y. 13, 
31 N E. 969 ] 

Libel for an assault and battery, and im- 
prisonment, brought against Charles Thom- 
as, master, and John M. Jordan, mate, of the 
brig Moro, by Joseph H. Lane, a seaman of 
the same vessel, shipped for a voyage on 
the high seas, to wit: from Portland to Ha- 
vana, and back to Portland. The libel as- 
serted the assault and battery, and impris- 
onment, to be in the harbor of Havana; 
and set forth the circumstances specially. 
The respondents put in a joint answer, ad- 
mitting the libellant to have been a seaman 
on board the brig for the voyage; but de- 
nied that they had unnecessarily assaulted 
the libellant, as he alleged in his libel; and 
further, Thomas denied that he struck or 
kicked the libellant, as in his libel set forth; 
but alleged that he caused the libellant, and 
several others of his crew, to be imprisoned 
at Havana, for refusing to obey the orders 
of the master and. his own orders, when di- 
rected and commanded to discharge and 
perform their duty on board the said brig; 
and Thomas further alleged, that he did 
not order or direct ' a Spanish officer or 
soldier to strike the libellant in the boat, or 
at any time,— nor did he at any time stand 
by and countenance the mate in striking or 
abusing the libellant. And Jordan further 
answered and denied that he struck the 
libellant, or knocked him down, or threw 
him against the windlass, &c., &c„ or that 
he sti'uck or kicked him upon his head or 
face, &c., &c.; and further, that the libel- 
lant, with others of the crew, refused to 
obey his and the master's lawful orders and 
command; and that their disobedience was 
the cause of the imprisonment. No replica- 
tion was put in by the libellant; and the 
cause was heard upon the libel, answers and 
proofs, and a decree was pronounced against 
both of the respondents, by the district 
court, for one hundred dollars damages, and 
costs. The respondent Jordan acquiesced in 
the decree; but the respondent Thomas in- 
terposed an appeal on his own behalf, with- 
out joining Jordan. 
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STORY, Circuit Justice. The present suit 
is wliat is tecliniciilly called a cause of dam- 
age, brought by the libellant, a seaman of 
the brig Moro. of Portland, against the re- 
spondents, the master and mate of the same 
brig, for an asserted assault and battery 
(specially set forth) of the libellant, in the 
harbor of Havana, and an imprisonment of 
four days, in continuation of the wrong, on 
shore, in the same port. There is an answer 
put in by the respondents, In its form joint, 
but containing several distinct allegations 
in defence of each of the respondents, in its 
nature several and not joint. Although the 
matters thus set forth assert, as to the im- 
prisonment, a justification, and as to the 
assault and battery, a denial, there is no 
replication put in by the libellant, (which 
certainly ought to have been done as to the 
matters in justification); and the cause was 
heard (doubtless by consent) upon the libel 
and answer; and a decree for joint dam- 
ages was pronounced by the district judge. 
The respondent Thomas, alone interposed an 
appeal from this decree, the other respond- 
ent not joining in it. 

The first point, made at the bar, is, wheth- 
er, upon this posture of the case, a several 
appeal can be maintained by the appellant. 
The ground of objection is, that the libel is 
for a joint offence, and the answer is joint; 
so that the parties have staked their cause 
upon the sufficiency of the defence as a 
joint defence; and if bad as to either, it is 
bad as to both, — and in the case of a joint 
answer and joint defence, there cannot be 
a severance of the respondents upon the ap- 
peal. There is a good deal of embarrass- 
ment thrown over the cause by the state of 
the pleadings; and I exceedingly regret, 
that neither the libel nor the answer have 
that regularity and certainty of averments, 
which in strictness they ought to possess. 
The libel is not drawn in the regular form 
of articles, articulating (if I may so say) the 
grievances in a distinct order, and charging 
each as a joint act of the master and mate. 
On the contrary, it seems to be a narrative 
of the events in the order in which the libel- 
lant asserts them to have occurred; and the 
acts of each of the respondents are charged 
severally against him, without any joint 
charge whatsoever attributing each act to 
both, and only by inference leading to the 
conclusion of any joint co-operation. The 
answer is equally embarrassing. It begins 
by asserting that the respondents jointly 
deny the assault and bruising of the libel- 
lant, — it then proceeds to deny that Thomas 
strucli or kicked the libellant, or that he 
did the other acts charged against him per- 
sonally, except the imprisonment, w^hich he 
justifies, in a very general manner, on ac- 
count of disobedience of orders. It then pro- 
ceeds to deny that .Tordan struck the libel- 
lant or did the other acts charged against 
him; and concludes with a justification of 
the imprisonment for the same cause as is 
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asserted by Thomas,— so that here are joint 
and several defences mixed up in the same 
general answer, in regard to matters va- 
riously charged in the libel, some of them 
in form several, and some of them joint. If 
all the parties were before the court, I 
should not hesitate, under these circum- 
stances, to direct a reform of the whole 
pleadings, by suitable amendments; and 
thus to require the charges in the libel to be 
jointly made (for several distinct trespasses 
of the parties severally cannot be properly 
united in one joint libel), and to allow the 
respondents to shape their defence accord- 
ingly, either jointly or severally, as they 
should be advised. But Jordan not having 
appealed, this course cannot be adopted; and 
the court is driven to the examination of the 
case, as it stands upon the pleadings in the 
record. 

Upon the state of the pleadings, I know 
not how to treat the case as either a libel 
exclusively upon a joint charge, or as a 
joint answer to such a charge. ' It seems 
to me to be a mixture of joint and several 
charges, with threads of connection which 
I am unable to disentangle or to unite to- 
gether. I agree to the doctrine of the com- 
mon law, that if two or more join in a de- 
fence, which is a sufficient justification for 
one, but no justification for the others, it is 
bad as to all; for the court cannot sever it, 
and say, that one is guilty and the others 
not, when they all put themselves upon the 
same defence. See 1 Saund. 207, note 3 of 
Williams, and the authorities there cited; 
Moors V. Parker, 3 Mass. 310; Schermerhorn 
V- Tripp, 2 Caines, 108. But, whether the 
same doctrine applies to libels in the admi- 
raltj', may admit of some question; for the 
admii-alty proceeds upon a more liberal and 
less technical system of pleading than the 
common law. Trespasses may in their na- 
ture be several as well as joint; and there- 
fore one respondent may be found guilty, 
and the other acquitted of them. But wheth- 
er a court of admiralty could sever a joint 
defence for the purpose of abstract jus- 
tice, upon the coming in of the proofs, where 
the parties have put themselves upon a joint 
justification, good as to one, and bad as to 
another, is more than I feel at liberty at 
present to affirm. There is no room for the 
application of the doctrine here; for I can- 
not judicially say, that the justification is 
joint, as to all the torts charged upon the 
parties in the libel. 

But the question here is, not so much as 
to the effect of a joint justification or de- 
fence, as it is as to the several right of 
appeal of the parties charged with a tort in 
a joint libel. It seems admitted by the 
argument, that if the parties had severed in 
their defence (as they clearly might have 
done), that either of them might have sus- 
tained a sevei-al appeal. If that be so, it 
must be upon the ground, that a tort charged 
as joint may be established by proof of 
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its being committed by eitber party; and 
in such case, that there may be a several 
decree of guilt as to one, and acquittal as to 
another. My opinion is, that there is no 
difference as to the right of appeal, -whether 
the respondents sever or join in their an- 
swer or pleadings, if the defence is several 
In its nature, as a general denial of the mat- 
ters alleged, in the nature o^ the general 
issue; for then there may be a several de- 
cree of guilt as to one, and of acquittal as 
to the other. See 1 Saund. 207a, Williams' 
note. It may be otherwise, where there is 
a joint justification by the respondents; for 
then it is difficult to perceive, how either can 
separately contest its proof or sufficiency. 
The more pressing difficulty is, when there 
is a joint decree against all the defendants 
for damages in tort, whether one can appeal 
alone. There is a distinction, well known 
at the common law, between suits founded 
upon the joint contract of the parties de- 
fendant, and suits founded upon their tort. 
In the former, the contract must be proved 
to be joint, as it is charged; in the bitter 
it need not Upon a joint justification in 
tort, a writ of error lies only by all the 
parties to the justification; for all are ag- 
grieved, if any are. But if they plead sev- 
erally, and some are acquitted and the oth- 
ers are found guilty, the latter may maintain 
a writ of error alone; for they alone are 
aggrieved. See 2 Tidd, Prac. p. 1054, c. 43; 
2 Saund. lOle, Williams' note. In case of 
an appeal from a joint decree in chancery 
against the defendants in the suit, all the 
defendants affected by the decree must join; 
but this is because they are united in in- 
terest. Owings V. Kincaxinon, 7 Pet [32 
U. S.] 399. And in suits in the admiralty, 
founded upon contracts, I should have no 
doubt, that the appeal paust be by all the 
respondents charged, either personally or in 
Interest, by the decree. But wherever the 
case, though joint in form, is in reality sev- 
eral in its. character, as in cases of salvage, 
where distinct owners intervene severally, 
as respondents, each for his own interest, 
it seems to me, that the decree, though in 
its form joint, must be treated as sevei-al 
in its operation; and that each defendant 
must possess a several right of appeal for 
his own distinct interest In short, the ap- 
peal must be joint, where the interest is 
joint; and several, where there are distinct 
and separate interests represented by in- 
dependent parties in the same suit. 

In cases of tort, it seems to me, that the 
same rule must by analogy prevail, where 
the defendants have not a joint interest, and 
do not. by their pleading, assume a joint 
defence. In personal tx'espasses, lilie the 
present, though the tort should be jointly 
charged, it is also several in its nature; 
and one defendant may be found guilty, and 
the other acquitted. It would seem strange, 
if the decree of the district court should 
pronounce for a joint trespass, and give 
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damages accordingly, that one party should 
not be entitled to an appeal, unless the 
other would join in it; that one party should 
not be allowed to establish his innocence 
upon the appeal, because the other had by 
his submission to the decree admitted his own 
guilt. Each defendant in such a case has 
a distinct and several interest in the suit. 
He may answer severally, and a final de- 
cree may be entered in his favor. And if 
he denies the whole charge jointly with the 
other defendant, by a general answer in the 
nature of the general issue, he is not there- 
by deprived of this right to a separate ac- 
quittal, if the evidence warrants it Sup- 
pose the decree in this case had pronounced 
Thomas guilty, and had acquitted .Tordan. 
The former might certainly have appealed; 
for he alone would have been aggrieved by 
the decree. On the other hand, if the libel- 
lant had appealed from the same decree, un- 
der the like circumstances, it should seem, 
that the appeal ought to be against both 
defendants. For if the appeal were against 
Jordan alone, the libellant could not have a 
decree against him for several damages. 
See Heydon's Case, 11 Coke, 5; Halsey v. 
Woodruff, 9 Pick. 555; Hill v. Goodchild, o 
Burrows, 2790; 1 Saund. 207a, Williams' 
note; 2 Tidd, Prac. 804, 805. And if it 
were against Thomas alone, it would falsify 
his own charge of a joint trespass upon his 
own confession. See Heydon's Case, 11 
Coke, 5; Harris v. Butterley, Oowp. 483; 2 
Starkie, Ev. pt. 4, p. 1442. But, on this. I 
give no opinion. However, .if the decree 
were for joint damages against both de- 
fendants, I do not well see, how the libel- 
lant could maintain a separate appeal 
against one; for that would be to claim sev- 
eral damages against each. But it would 
be different as to the defendants; for the 
charge being in its nature several, as well 
as joint, one might be aggrieved by the de- 
cree, when the other was not, and therefore 
might be entitled to a separate appeal. 

I have not been able to find any authori- 
ties on this special point; and though the 
copimon law modes of proceeding are not 
strictly applicable to proceedings in admi- 
ralty, the doctrines of the common law, as 
to trespasses, may well furnish principles to 
guide thfc admiralty in the expositions of its 
own practice. My opinion is, that in this 
case a several appeal well lies by Thomas 
from the decree for joint damages, upon the 
ground, that tlie asserted trespass is several 
as well as joint and tliat Thomas has a dis- 
tinct and independent interest and responsi- 
bility in the suit, unaffected by the decision 
as to Jordan. The appeal therefore must 
be sustained. / 

The appeal, then, being properly before the 
court, the proceedings may be looked into for 
all purposes regarding the lights and mei'its 
of the parties. And, here, the objections al- 
i-eady alluded to, are presented in their full 
force. The libel is in some parts intended 
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for a joint eliarge (wlietber it states it with 
all le^al precision or not) and in other parts 
the charf?o, as It stand's, is clearly several, 
thoujjh it may have been intended to be joint. 
The answer has the same aspects, several in 
some respects and joint as to others. Now, 
I think it to he vei*y clear, that separate and 
distinct trespasses by several persons, char- 
ged not jointly but severally, cannot be put 
into tlK^ same libel. If the trespasses are 
different and distinct, several suits must be 
brought against the parties; and if they are 
joined, the libel ought to be dismissed for 
multifariousness, and a misjoinder of par- 
ties. And this is not a mere matter of form, 
for it maj' shut ou+ the parties respondent, 
fi'om the testimony of each other, which they 
would be entitled to in separate suits. The 
Ijresent case illustrates these remarks; for 
if there had been separate suits brought 
against Thomas and Joi"dan, they might 
have been witnesses for each other under 
circumstances giving their testimony a pecu- 
liar importance. 

There is another consideration touching the 
libel, which presents a more direct admoni- 
tion to the court respecting its own jurisdic- 
tion in admiralty. It is no where alleged in 
the libel, that the trespasses complained of 
were committed on the high seas, or within 
the ebb and flow of the tide. It is only said 
in general" terms, that they were committed 
in the port of Havana; and a part of the 
charge, viz., the imprisonment of the libel- 
lant, is distinctly stated to have been on 
shore in that port. In regard to torts I have 
always understood, that the jurisdiction of 
the admiralty Is exclusively dependent upon 
the locality of the act. The admiralty has 
not, and never (I believe) deliberately claim- 
ed to have any jurisdiction over torts, except 
such as are maritime torts, that is, such as 
are committed on the high seas, or on waters 
within the ebb and flow of the tide. With 
respect to the former, viz.. torts upon the 
high seas, the courts of common law have 
admitted the jurisdiction. See Lord Notting- 
ham's remarks in S Swanst. U05, (JU(5. With 
respect to the latter, viz., torts committed .on 
tide waters, the courts of common law have 
denied the jurisdiction, where those waters 
are within the body of any country within 
the realm. But I am not aware, that it has 
been solemnly decided, that the like doctrine 
applies to tide waters in foreign countries, 
where the distinction of countries is un- 
known; for the statutes of 13 & 15 Rich. II,, 
upon which this limitation of jurisdiction is 
founded, manifestly, oy their very terms, ap- 
ply only to the realm of England, and not 
to tide waters in foreign countries. My own 
judgment has always hitherto inclined to the 
opinion, that at least as to torts upon tide 
waters in foreign countries, the jurisdiction 
of the admiralty attacued, seeing that it was 
its ancient right, and not within the prohibi- 
tions of the statutes of Rich. II. See De 
Lovio v. Boit tCase No. 3,77G]. It is, how- 



ever, a grave question, to which ray mind 
has not been latterly drawn; and I am not 
aware, that it has ever come under a very 
solemn review in this country. But be this 
as it may, and assuming the jurisdiction to 
be rightful in cases of torts on waters within 
the ebb and flow of the tide in foreign ports, 
it is indispensable, to found the jurisdiction,, 
that it should be so stated in the libel; for 
the court cannot intend, or infer, that it has 
jurisdiction; but it must be positively stated. 
The court cannot judicially know, that the 
tide ebbs and flows in the harbor of Havana, 
or that all parts of that port are within the 
ebb and flow of the tide, or that all vessels 
at all times float therein on tide waters. And 
the difficulty is here increased by the fact, 
that the gravamen is -mixed up with a tort, 
of which the court clearly has not jurisdic- 
tion, that is to say, the imprisonment on 
shore; and the frame of the libel does not 
admit, even if the court were at liberty to 
unravel it, of a perfect separation of one 
part of the charge from another. If both of 
the defendants were by the appeal before 
the court, this matter might be helped by an 
amended libel; but in the actual posture of 
the cause, this cannot be done. So that at 
least as to Thomas, the libel would seem to 
be unmaintainable, and ought to be dismiss- 
ed for want of jurisdiction. 

If this objection could be surmounted, it 
would be proper to go somewhat at length 
into the other points of the cause. One of 
them is the supposed acquittance (for not be- 
ing under seal it cannot be deemed a release) 
on the back of the shipping paper, by which 
the seamen respectively, and among others, 
the libellant, acknowledge themselves to 
have received the sums set against their 
names. **it being in full for our services, and 
of all demands for assault and battery, and 
imprisonment, and of whatever name or na- 
ture against the said brig, her ownei-s and 
otficers." To such a receipt, given upon the 
mere payment of wages, and without any 
distinct compromise, satisfaction or compen- 
sation for trespasses, it can hardly be sup- 
posed, that any court would listen as a bar 
to a suit of this nature. It must, under 
such circumstances, be treated as a paper ob- 
tained by fraud, surprise, or undue advan- 
tage taken of the party's situation, even if 
it could otherwise opeiute in point of law as 
an extinguishment of tlie right of action. 
In the present case, however, it is not set 
up as a defence in the answer, and therefore 
it cannot be judicially taken notice of by the 
court 

Another point, upon which some stress is 
laid in the argument, is, as to the liability 
of the master for the trespasses of his offi- 
cers. The principles of law upon this sub- 
ject appear to me to be equally clear and 
salutary in point of policy. The master hns 
the supreme authoritj' on board of his ship; 
and has, moreover, a sort of parental respon- 
sibility and duty devolved uxJon him, for the 
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due exercise of it. It is liis duty to prevent, 
as fa- as lie may, any undue exercise of au- 
thority by ais subordinate officers, and any 
abuses, injuries and trespasses by them. If 
he is present, when any of the subordinate 
officers inflict chastisement upon the crew, 
lie is bound in duty to interfere, and restrain 
it, if it is improper in its nature or charac- 
ter, or unjustifiable under the circumstances. 
If he may interfere, and he does not, he 
must be deemed to assent to, and encourage 
it; for no officer in his presence has any 
rlf^ht to inflict punishment without his as- 
sent or direction, unless upon an .emergency, 
which admits of no delay. It is not suffi- 
cient for him to excuse himself from this in- 
terposition, upon any notions of courtesy, or 
of upholding the q,uthority of the officers, or 
of supporting the harmony and discipline of 
the ship. The law has entrusted him with 
summary powers, for the good, not of the 
officers alone, but of the crew also, and in- 
deed for the general good of the maritime 
service, in which he is engaged. While he 
should uphold the just discipline of the ship 
with a steady confidence, he is to take care, 
that the crew are not made the victims of. 
the insolence, the passions, or the caprices 
of the officers under him. If he will stand 
by, and see the seamen cruelly, brutally and 
unjustifiably beaten without interference, he 
ought not to complain, that the law forces 
upon him the conclusion, that he approves 
what is done, and means to encourage it by 
his silence and his authority. He becomes 
thereby the abettor and supporter of the 
deed, upon the reasonable ground, that he, 
who knowingly allows oppression, shares the 
crime. Such, in my opinion, is the dictate 
of the law on this subject; and it is whole- 
some as an 'idmonition and a preventive 
against the undue resentment and oppression 
of officers, which so often end in the open 
mutiny and rebellion of the injured crew. 
On this head I follow ouc, with unhesitating 
confidence, the able argument of the learned 
counsel for the libellanu 

The view, which has already been taken 
of the case, upon the point of jurisdiction, 
renders it unnecessary to consider the merits 
of the controversy, which have been so elab- 
orately and analytically brought out in the 
argument, and to the force and acuteness of 
which no one is more rea^y to pay a volun- 
taiy homage than myself. My duty is to 
dismiss the libel, as to the appellant, the 
only party before the court, for want of ju- 
risdiction; but there can be no costs allowed, 
where the court dismisses the suit, for such 
a cause. Libel dismissed. 

SSfjed.cas.— 61 



Case ITo. 13,903. 

THOMAS V. MAOKALIi. 

[5 Granch, O. C. 536.] i 

Circuit Couri, District of Columbia. March 
Term, 1S3J). 

Witness — Co^rPETExcv — Ixtehest — Slaves. 

Neither the complainant nor his wife can be 
examined as a witness against the defendant in 
a bill for injunction to restrain the defendant 
from removing from the District of Columbia 
the plainiiff's slave who had been sold by the 
plaintiff to the defendant for a term of years 
only, at the expiration of which term the slav.e is 
to be free. 

Bill in equity to restrain the defendant 
[Brooke Mackall] from removing the plain- 
tiff's female slave from the District of Colum- 
bia; the slave having been sold by the plain- 
tiffi [James Thomas] to the defendant for a 
term of years only, after which she was to be 
free, although not yet manumitted, and hav- 
ing tAvo or three years yet to serve the de- 
fendant; the complainant having the rever- 
sionary right to the slave in himself, for the 
purpose of manumitting her. 

Sir. Bradley, for complainant, asked leave 
to take the deposition of the complainant and 
his wife, to be read at the hearing, contend- 
ing that the complainant was merely acting 
as the prochein ami of the slave. 

R. J. Brent, contra, objected that the com- 
plainant was interested, having the reversio'n- 
ary right to the services of the slave, and 
also liable for costs and damages upon the in- 
junction bond, in case the decree should be 
against him, and cited Medley v. Jones, 5 
Munf . 98. 

Mr. Bradley, in reply, contended that a pro- 
chein ami is a competent witness, although lia- 
ble for costs, or new security for costs may be 
given, and he will be called to swear against 
his interest, for he will prove that the slave 
will be entitled to her freedom at the expira- 
tion of the present term of service. He cited 
Wheeler, Law Slav. 184; Lupton v. Lupton, 
2 Johns. Ch. 626; Starkie, Ev. pt. 4, p. 78p, 
note; Goss v. Tracy, 1 P. Wms. 287; Mul- 
vany v. Dillon, 1 Ball & B. 413; Dixon v. 
Parker, 2 Ves. Sr. 222; Murray v. Shadwell, 
2 Ves. & B. 401; Lee v. Atkinson, 2 Cox, 413; 
Rogerson v. Whittington, 1 Swanst. 39. 

But THE COURT (THEUSTON, Circuit 
Judge, absent) refused to permit the com- 
plainant or his wife to be examined as a wit- 
ness. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



THOMAS (Case No. 13,90-5) 
Case No. 13,904. 

THOMAS V. MAGRUDER. 

[4 Craneh. C. G. 446.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Evidence— Deep of Emancipatios — Record 
Copt. 

A record copy -^f a deed of emancipation may 
be givon in evidence by the petitioner, upon trial 
of a petition for freedom, without producing the 
original or accounting for its non-production. 

[See Bank of U. S. v. Benning, Case No. 908.] 

Petition for freedom [by Robert Thomas, 
a negro, against Elizabeth Magruder]. 

On the trial, Mr. Key, for petitioner, of- 
fered in evidence the record of the deed 
of manumission from Reginald Magruder, 
recorded in the office of the clerk of this 
court. 

Z. C. Lee objected and called for thp origi- 
nal, and proof by the subscribing witnesses. 

THE COURT (MORSELL, Circuit .Judge, 
absent) refused to require Mr. Key to pro- 
duce the original, and permitted him to use 
the copy on the record; it having been ac- 
knowledged and recorded according to Act 
Md. 1796, c. 67, §§ 28. 29. 



THOMAS (MOORE v.). See Case No. 9,77G. 



Case No. 18,905. 

THOMAS V. NEWTON. 

[Pet. C. C. 444.] 2 

Circuit Court. D. Pennsylvania. April Term, 
1817. 

Ejectmekt— Sale Pexdeste Lite — Cosfessiok 
OF Judgment— Rights of Purchaser 

— JUKISDICTIOS. 

While the ejectment was depending, the prem- 
ises were sold under a mortgage and purchased 
by Morris, to whom the defendant for a vahia- 
ble consideration delivered possession of the 
same; and afterward?, in fraud of his agree- 
ment with Morris, he went to the office of the 
clerk of the court and confessed a judgment in 
favour of the plaintiff in the ejectment, upon 
which a habere facias possessionem issued, and 
the land was delivered to the plaintiff. On mo- 
tion the judgment and execution were set aside, 
and the cause reinstated; and the court, in order 
to maintair its jurisdiction, which had Morns, a 
citizen of Pennsylvania, the purchaser under the 
mortgage, been made defendant, would have 
been lost, ordered, that the original defendant 
should stand, nominally, as the defendant, and 
that Morris should give him security to pay the 
costs, &c. 

[Cited in Hatfield v. Bushnell, Case No. 6,211.] 

This was a rule to show cause why the 
judgment confessed in this suit, and the ha- 
bere facias possessionem, should not be set 
aside, and possession be restored to the ten- 
ant of Morris, and Morris be admitted as 
defendant in the stead of Newton. The 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by Richard Peters, Jr., Esq.] 
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facts of the case were as follows: Pending 
this ejectment, the land in dispute was sold 
under a judgment rendered on a mortgage, 
and was purchased by Morris at the sher- 
iff's sale, he being the highest bidder. The 
sale took place in December, 1816, and un- 
der the provisions of the law of this state, 
Morris gave notice to the defendant to quit 
in three months, which he promised to do. 
It was fully proved, that about the latter 
end of March, Morris paid the defendant 
fifty dollars to induce him to quit the prem- 
ises without further trouble, which he did, 
and gave quiet possession to a tenant of 
Morris. After this, viz., on the 2d day of 
April, 1816, the defendant went to the clerk's 
office and confessed this judgment, upon 
which the habere facias ppssessionem issued. 
It was objected to this rule, that the lessor 
of the plaintiff has nothing to do with the 
transactions which have been spoken of, and 
not having practised himself, or been ac- 
cessary to any fi-aud, the court will not take 
from him the legal advputage he has obtain- 
ed. That Morris being, as well as the les- 
sor of the plaintifif, a citis'.on of Pennsylvania, 
the court will not allow him to be made a 
defendant, instead of Newton, who is an 
alien, so as to take away the jurisdiction. 
At all events, this court can issue no process 
for dispossessing the lessor. 

WASHINGTON, Circuit Justice. That the 
defendant has attempted to practise a gross 
fraud in this case, is incontestable, nor can 
it be denied but that Morris is entitled to 
redress. The difficulty consists in provid- 
ing the proper remedy. After the defend- 
ant had delivered up possession to Morris, 
and that too for a valuable consideration, 
he had no power to confess judgment; it 
was a fraud which no court will suffer to 
prevail. The obvious remedy is to set aside 
the judgment and the execution, and to or- 
der possession to be re-delivered to the per- 
son, who. under the process thus improvi- 
dently issued w^as turned out; which if dis- 
obeyed, such disobedience will be punished 
as a contempt, or a writ of restitution may 
be awarded. But the difficulty is as to re- 
taining the cause on the docket in the name 
of Newton, who is desirous to withdraw 
from the defence, and will be liable to the 
costs. For the cpurt can by no means per- 
mit the name of Morris to be substituted 
for that of Newton, which would enable the 
new defendant to oust the jurisdiction whlcn 
had once attached. But, as an ejectment is 
a fictitious action, and can be so moulded 
by the court as to further the ends of jus- 
tice, and as Newton is the last person who 
has any right to complain of the restraint im- 
posed upon him, not to confess judgment so 
as to defeat the right of Morris; me court 
will not permit him to do so, but they will 
at the same time direct Mon-is to give se- 
curity to indemnify Newton against the fu- 
ture cost of the suit, and they will merely 
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restore the cause to the situation in which 
it was at the time the judgment was con- 
fessed. Rule made absolute. 



Case K"o. 13,906. 

THOMAS V. PAGE et al. 

[3 McLean, 167.] i 

Circuit Court, D. Indiana. May Term, 1843. 

Notes— CosDiTioNs— Assignee with Notice 
—Pleading— Plea. 

1. A note, though absolute on its face, may be 
made payable, on conditions, by a separate agree- 
ment, as between the ori^nal parties. 

2. And in the hands of an assignee, with full 
knowledge of the conditions, they take effect, 
the same as between the original parties. 

3. A plea which admits the execution of the in- 
strument, and sets, up matter in avoidance, is 
not objectionable as amounting to the general 
issue. 

[This was an action on a promissory note 
by Thomas' assignee against W. W. Page 
and O. O. Page.] 

Mr. Gushing, for plaintiff. 
Mr. Stevens, for defendants. 



OPINION OF THE COURT. This action 
is brought on a note for §2,316.33 from de- 
fendants to Stevens, the assignor of the 
plaintiff, payable in twelve months. The 
defendants pleaded nonassumpsit, and also 
a special plea, alleging that at the time the 
above note was executed to Stevens, it was 
given in part consideration of two bills of 
exchange accepted by Lewis Evans, of Mad- 
ison, Indiana, both dated 5th October, 1838, 
for $2,316.33^ each, one payable twelve 
months after date; the other at twenty-four 
months after date, given to Samuel K. Page, 
and that it was fully understood that this 
due bill of W. W. & C. O. Page, for the two 
thousand three hundred sixteen dollars and 
thirty-three cents, payable to said Stevens, 
was not to be considered as an obligation 
binding on them to pay, if the bills of Lewis 
Evans were not paid at maturity, and S. K. 
Page was authorised to compound, if it 
should be reauisite, with Evans, and any 
loss or expense was to be made and allow- 
ed by said Stevens; and that said duft bill 
was not to be of any value, or any demand 
made on the defendants for it, until said ac- 
ceptances of said Evans were all paid in 
cash, and the same produced with the due 
bill; and the defendants aver that before 
the assignment of said note to the plaintiff, 
he had full notice of this agreement; that 
the acceptor was insolvent, and that no part 
of the bills had been paid. 

The plaintiff demurred to this plea, and as- 
signed, as causes of demurrer (1) that the 
defeasance set forth in said plea as a bar, 

1 [Reported by Hon, John McLean, Circuit 
Justice.] 



is inconsistent and void; (2) if the defeas- 
ance be valid on its face, there is no suffi- 
cient averment in the plea that due dili- 
gence has been used to collect the bills of 
exchange; (3) that there is no averment of 
an offer to return the bills of exchange, and 
no averment that the defendants have them 
ready to deliver up to the plaintiff; (4) that 
the plea amounts to the general issue, and 
is, therefore, defective. 

The inconsistency of the defeasance is not 
pei?ceived. The note given was to be valid 
only, on the collection of the drafts or bills. 
It was, substantially, an agreement to pay 
the sum named, should the bills be paid by 
Evans. And any loss or expense was to be 
allowed the defendant, Samuel K. Page, by 
Stevens. That is, if a part of the sums call- 
ed for in the bills should not be received, 
or the holders of the bills should be sub- 
jected to expense, the one or the other or 
both, as might occur, should be deducted 
from the note given to him by the defend- 
ants. The effect of this arrangement would 
seem to be, to constitute Samuel K. Page 
the agent of Stevens, to collect the bills, 
and that the liability should depend upon the 
amount that should be received. 

It is objected, that there is no sufficient 
averment in the plea, that due diligence has 
been used to collect the bills of exchange. 
There is an averment that at the time the 
first bill fell due, Evans, the acceptor, was 
insolvent, and had been so for some time 
before. This, we think, is sufficient. Un- 
der the agreement, the liability of the de- 
fendants depended upon the receipt of the 
money from Evans, and not on any other 
condition. An agent to whom a bill is sent 
for collection, may be made liable, if he shall 
be guilty of negligence in making a demand 
of the acceptor, and giving notice to the 
other parties to the bill, through which the 
holder loses his recourse. But the terms of 
the agreement set forth in the plea, imposes 
no such condition; and the demurrer admits 
the agreement as stated in the plea. 

It is also objected, that in the plea there 
is no offer to return the bills of exchange, 
and no averment that the defendants have 
them ready to deliver up to the plaintiff. 
Until the acceptances of Evans were all 
paid, there was to be no liability on the note; 
and when the acceptances were paid, they 
and the due bill were to be produced. The 
condition was not, as is contended, that if 
the acceptances were not paid they were 
to be produced with the note; for until 
they were paid, the payment of the note 
was not to be enforced; and if the accept- 
ances were paid, then the acceptor, of 
course, would be -entitled to the possession 
of them. The intention of the parties is not 
clear on this point. It is enough, however, 
that the defence set up in the plea shows 
that, under the agreement, no liability has 
attached to the defendants; and that no 
right of action has accrued to the plaintiff. 
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he having full notice of the agreement, be- 
fore the assignment of the note to him. 

The last cause of demurrer assigned is, 
that the plea amounts to the general issue, 
and is therefore demurrable. Where the de- 
fence consists of matter of fact, merely 
amounting to a denial of such allegations in 
the declaration as the plaintiff would be 
bound to prove in support of his case, the 
plea is bad, as amounting only to the general 
issue. But in this case, the facts alleged do 
not deny the execution of the note, but ex- 
pressly admit it: and matter of avoidance is 
alleged. This, then, is neither in substance 
nor in form the general issue. It gives color 
to th,e plaintiff's right, but sets up a distinct 
agreement, which shows that right was con- 
ditional, and that the condition on which the 
liability was to attach has not happened. 
. Upon the whole, the demurrer is overruled. 
On motion, leave is given to file a replication 
to plea, which being done, the cause was con- 
tinued. 

[For another hearing of this cause, see Case 
No. 13,907.] 



Case No. 13,907. 

THOMAS V. PAGE et al. 

[3 McLean, 369.] i 

Circuit Court, D. Indiana. May Term, 1844. 

Notes — ^Assigsee without Notice — Indiana 
Statute. 

1. Where a promissory note is made, the con- 
sideration of which is to be defeated if certain 
bills of exchange sliall not be paid in the hands 
of the assignee without notice, the nonpayment 
of the bills cannot be set up as a defence. 

2. And this principle is not affected by the 
statute of Indiana, which provides that the mak- 
er of the noic may set up any defence against 
tlie assignee which he could make against the 
payee. 

3. The agreement between the original par- 
ties would be a fraud upon an innocent assignee. 

[This was an action at law by Thomas 
against Page & Page.] 

Mr. Gushing, for plaintiff. 
Mr. Stevens, for defendant 

OPINION OF THE COUKT. At a for- 
mer terra this cause was before the court 
on a demurrer [Case No. 13.906]. The ac- 
tion was brought on a note given by the 
defendants, dated 19th December, 1838, in 
which, "twelve months after date they 
promised to pay John Stevens two thousand 
three hundred sixteen dollars and, thirty- 
three c^nts, for value received." Endorsed 
by the payee to the plaintiff. The defend- 
ants pleaded that the above note was execut- 
ed in part consideration for two bills of ex- 
change, drawn by Stevens on Lewis Evans, 
of Madison, Indiana, and accepted bj' him. 
And that by an agreement signed by the 
said Stevens, the above note "was not to be 



1 fReported by Hon. John McLean, Circuit 
Justice.] 



considered as an obligation binding on them 
to pay, if the bills of Lewis Evans are not * 
paid at maturity," &c. And they aver that 
Evans became insolvent and did not pay ei- 
ther of the bills of exchange, or any part of 
them. To this plea the plaintiff replied, that 
the said writing as a defeasance was maae 
by Stevens, at the time the above note was 
executed, &c., to enable the said Stevens to 
dispose of the said promissorj' note to some 
bona fide holder, without notice, and with 
the intention of having the said writing set 
up against the note, &e. In their rejoinder 
the defendants deny the fraud, and aver 
that the transaction was bona fide, &e. On 
this issue was joined. 

This note is made assignable by the stat- 
ute, so that the assignee may bring the ac- 
tion in his own name, but the maker may set 
up in defence any matter which could be 
set up against the payee of the note. There 
was evidence conducing to show that the 
note sued on was created with a fraudulent 
intent. And the court instructed the jury, 
if they should find from the evidence that, 
at the time the note sued on was signed by 
the defendants, thete was a fraudulent in- 
tent to enable the payee to assign the note 
for its value, to any one ignorant of the de- 
feasance, they should find for the plaintiff. 
Or if they shall find that the plaintiff paid 
full value for the note without any knowl- 
edge of the consideration, and that this im- 
position was practised through the contriv- 
ance of the original parties to the note, that 
they should find for the plaintiff. That 
fraud is not to be presumed, but it may be 
proved by circumstances. And that the 
manner in which the obligation of the note 
was to be defeated was well calculated to 
impose upon an innocent assignee. The 
statute permits the defendants to make de- 
fence against the assignee, as against the 
original payee; but where persons mutually 
engage to defraud others, and if the note in- 
tended to be the instrument of the fraud 
comes into the hands of an innocent as- 
signee, who pays value for it, the original 
fraud cannot be set up as a defence against 
the assignee- The jury found for the plain- 
tiff the amount of the note and interest. 
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Case Ifo. 13,908. 

THOMAS v. PERRY. 

[Pet. C. C. 49.] 1 

Circuit Court, D. New Jersey. Oct, Term, 
1811. 

Deed — Lands not in Possession — Seizix — Cove- 

sast — Vendor and PfitcnASEii — 

"More or Less." 

1. A deed for lands, out of the possession of 

the grantor at the time of the execution of tha 

1 [Reported by Richard Peters, Jr., Esq.] 
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deed, does not convey the lands; and a coTeriant 
of seizin in the deed, is not hroken. as to the 
lands which were then cut of the possession of 
the grantor. 

2. In deeds, where the seizin forms no part of 
the description of the lands granted, a covenant 
of seizin applies to the present seizin as well as 
to the title. 

3. Where in a deed the lands sold are said to 
contain "ahout so many acres more or less," 
both the grartor and the grantee consider these 
words as a representation of the quantity which 
the grantee expects to purchase, and the grantor 
expects to sell. 

[Cited in Solihger v. Jewett, 25 Ind. 481.] 

4. The words "more or less" are intended to 
cover a reasonable excess or deficit. If the dif- 
ference between the real and the represented 
quantity be very great, it would be the duty of a 
court of equity to correct the mistake. 

[Cited in Stebbins v. Eddy, Case No. 13,342.] 
[Cited in Belknap v. Sealey, 14 N. Y. 15G; 

Coughenour v. Stauft 77 Pa. St. 195; Har- 
• rell V. Hill. 19 Ark. 102; Solinger v. Jewett, 

25 Ind. 481.] 

•5. A court of equity, in directing an issue of 
quantum damuificatus for a violation of a cov- 
enant of seizin, will direct that the defendant 
be allowed to give evidence of the value of the 
over quantity of lands conveyed by him. 

[Cited in brief in Ellmaker v. Franklin Ins. 
Co., 5 Pa. St. 187.] 

The plaintifiE [Robinson Thomas] had ob- 
tained an injunction to a judgment obtained 
by the defendant [James Perry] for the last 
instalment due by the plaintiff, being part of 
the consideration money for certain lands in 
New Jersey, sold and conveyed by the defend- 
ant to the plaintiff. The ground of equity 
was, that the covenant of seizin, contained 
in the deeds, had been violated in consequence 
of the adverse possessions of sundry persons 
of various parts of the land sold, at the time 
the conveyance was made. The cause was 
argued in April, 1810, when the facts appear- 
ed to be as follows: On the 20th January, 
1797, Miles Sherbrook, acting under a power 
of attorney, dated 3d November, 1788, from 
J, Perry and Thomas Mayes, both of Great 
Britain, and entitled as joint partners in 
ti-ade, to certain lands in New Jersey, execut- 
ed a deed to the complainant, which recited 
that Perry and Hayes, were in the life-time 
of the said Hayes, seized of an estate in fee, 
In sundry tracts of land in Sliddlesex county, 
state of New Jersey, part purchased of Brink- 
erhoof and Kittletas, part purchased in com- 
pany with P. Corney,. and part returned to 
them in the proprietor's office, containing in 
the whole about 2,600 acres, "be the same 
more or less," and that since the giving of 
the power of attorney by Perry and Hayes, in 
1788 (which is recited), the said Hayes had 
died, having by his will devised his part of 
the aforesaid lands to the said James Perry. 
He conveys to the said Thomas, in fee, all the 
real estate of the said Perry, lying in the 
aforesaid county and state, whereof the said 
Perry and Hayes were seized on the 4th July, 
1776, or at anytime since,andwhereof the said 
Perry is now seized in fee with the following 
covenants, viz. that Perry, is lawfully seized 



in fee of the said premises mentioned or in- 
tended to be granted, free and clear, &c 
Second, that he has good title and lawful au- 
thority to grant the same, and that it shall 
be lawful for said Robinson at all time, qui- 
etly, &c. to hold and possess the same, with- ^ 
out the hindrance, &e. of any person. And, 
third, for further assurance at any time dur- 
ing ten years, so as the same do not contain 
any further or other covenants or warrants 
than are contained in this deed. The plain- 
tiff, in consequence of the death of Hayes, pre- 
vious to the execution of the above deed, hav- 
ing required a further assurance. Perry, on 
the 17th May, 1799, sent to Sherbrook another 
power of attorney, to enable him to confirm 
the aforesaid deed, and to comply with the 
covenants in it. On the 23d October, 1800. 
Perry, by his said attorney, executed a deed, 
granting to said Thomas all the land and 
premises as mentioned in the recital of the 
first deed, (omitting the words "whereof the 
said Perry and Hayes were seized on the 
4th July, 1776, or since, and whereof the said 
Perry was then seized,") with covenants of 
seizin, for quiet enjoyment and warranty. 

It appeared, that at the time when the first 
deed was made, sundry persons were in pos- 
session of parts of the land which had been 
purchased from Brinkerhoof and Kittletas, 
That some ejectments were brought soon aft- 
er by Thomas, on the joint demise of himself 
and Perry; and, after the second deed, he 
brought ejectments for the residue, on his 
own demise, in all of which he succeeded; 
and, in 1807, recovered the possession from 
all those persons. These persons had entered 
under surveys made of the lands they had 
taken into possession, some in 1791, and oth- 
ers at subsequent periods, but prior to the 
first deed to the plaintiff.- 

Mr. "Williamson and A. Ogden, for plaintiff, 
contended that although the tracts of land' 
conveyed to the plaintiff, contained more 
than 2,600 acres, even after deducting the 
parts claimed by the adverse holders, and 
which were afterwards recovered, yet, in con- 
sequence of the words "more or less," the 
plaintiff was entitled to the whole, and that 
the quantity mentioned in the recital was 
merely descriptive, 1 Caines, 493; 2 Johns. 
37; Swift's Essay, 305. Second, that being 
out of possession of a part of these lands, 
they did not pass by the deed, and of course 
the plaintiff's only remedy was on the cove- 
nant of seizin. 1 Johns. 159. Possession and 
seizin are common title terms. 2 Bl. Comm. 

On the other side, it was contended by 
Stockton & Grifiith for defendant: First, 
that the prior possession of these lands was 
no breach of the covenant of seizin, unless it 
appeared that the plaintiff was disseized or 
kept out by elder and better title, the reverse 
of which was proved by the plaintiff's recov- 
ery in ejectment. Covenant of seizin applies 
to the title only, and not to the possession. 
4 Cruise, Dig. 77; Cro. Jac. 304; 4 Johns. 10; 
2 Saund. 181, 18; 4 DaU. 438; 1 Yern. 188; 
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Second, H. Perry was disseized of the lands, 
for which damages are now sought; then 
they did not pass by the deed, and of course 
the covenant of seizin did not apply to them. 

WASHINGTON, Circuit Justice, and aiOR- 
RIS, District Judge, agreed that, as to the 
lands of which possession had been talien be- 
fore 1776, (there were two of this kind, viz. 
Bennett's and Williamson's tracts,) they did 
not pass by the deed; and of course the cotc- 
nant of seizin did not apply to them. That 
the whole cause turned upon the first deed to 
the plaintiff, the second being merely execut- 
ed to confirm the first, and made in virtue 
of the covenant for further assurance; and 
that it did not operate as a new grant. If, 
by the death of Hayes, the first power of at- 
torney was revoked, still Perry, who by the 
will of Hayes had become entitled to the 
whole estate, ratified the first deed, and em- 
powered his attorney to confirm it; but, not 
to go further, or to make any new or differ- 
ent grant. 

As to the tracts claimed by sundry persons 
under surveys, from 1791 to 1796, WASH- 
INGTON, Circuit Justice, was of opinion, 
that if those possessions amounted to actual 
ousters, under claims of title however de- 
fective, the covenant of seizin was broken, 
(provided such lands passed by the deed, as 
to which no opinion Nvas then given;) because, 
in such case it could not be true, as Perry had 
covenanted, that he was seized. If the evic- 
tion had taken place after the deed, the cove- 
nant could not have been broken, unless it 
had been under an elder and better title; but 
this is very different from the case of a 
grantor disseized, at the time he covenants 
that he is seized, it was therefore proper 
to examine witnesses as to the nature of the 
dispossession, in order to a final decision. 

MORRIS, District Judge, was of opinion, 
that the possession of these persons, being 
without title, was merely an intrusion, and 
did not amount to a disseizin, even although 
they had built houses, enclosed and cultivated 
the land, under a claim of title. 

The cause was cont-nued, and now came on 
to be again heard at this term, when it was 
proved, that the persons in possession of the 
parcels of land claimed under surveys, in oppo- 
sition to the plaintiff's title, had lived on the 
said parcels of land, claiming the same as their 
own, in virtue of such surveys, from the time 
they were made; had built dwelling houses, 
and many of them barns: had cleared the 
land on parts of it, eu closed them, planted 
orchards, cultivated the land; been assessed 
as the owners, and paid the taxes. 

Williamson & Ogden contended: First, that 
the three parcels of land mentioned in the re- 
cital of the first d-^ed, whether they contain- 
ed more or less than 2,600 acres, passed by 
that deed; and that the words "and whereof 
the said James PerT is now seized," should 
either be construed as if a disjimctive bad 
been used, instead oi the. word "and," or as 
an averment that he was then seized of the 



lands, whereof he and Hayes were seized on 
the 4th of July. 1776, or afterwards; for if 
those words be construed to restrain the for- 
mer words, the former words will have no ef- 
fect at all; and in fact the covenant of seiz- 
in will be rendered entirely useless. Sec- 
ond, that the adverse possession of these 
persons, amounted to a complete ouster and 
disseizin (Covst?. 218; 1 Johns. 34, 36; 5 
Burrows, 2607; 2 Salk. 423), and this, though 
Perry remained in possession of the residue; 
possession of a part not being a possession 
of the whole, where the possession is ad- 
verse and amounting to an ouster (2 Caines. 
183; 4 Mass. 416; 9 Vin. Abr. 71, 91). The 
covenant of seizin applies to the possession. 
Co. Litt. 153; 4 Mass. 408; 2 Mass. 436, 437; 
4 Cruise, Dig. 77; [Ramsay v. Lee] 4 Oranch, 
[8 U, S.] 401. Third, the covenant, that he 
had power to convey, is also broken; for, be- 
ing out of possession, the deed was void. 1 
Cruise, Dig. 249; 1 Johns. 159, The follow- 
ing cases were also cited: 1 Cruise, Dig. 12, 
13, 15; 2 Bl. Comm. 95, 199; Co. Litt. 279; 4 
Cruise, Dig. p. 78, § 39; 3 Cruise, Dig. p. 41. 

Stockton & Griffith for defendant argued: 
First That the deed passed no land but 
such as the grantor was then seized of, and 
the covenant can apply to no other. The 
meaning of it is, that of the land of which 
he is seized, his estate is lawful and in fee. 
Second. The grant conveys only 2,600 acres; 
and the words more or less are intended to 
cover a small excess or deficit. If the plain- 
tiff claims an abatement for breach of cove- 
nant, he is bound to do equity, and allow 
for the enormous excess, (near 1,000 acres) 
over and above the 2.600 acres. 2 Hen. & 
M. 165; 1 Ves. Jr. 221. Third. The plaintiff 
has sustained no injury which he might not 
have avoided. He might have recovered in 
ejectment at once, on the demise of Perry 
or himself, and obtained immediately, on 
motion, orders to stay waste. After recov- 
ery in ejectment, his right to the mesne prof- 
its, from the time of the demise laid, would 
have been established by the verdict in 
ejectment. 2 Burrows, 667. He might have 
recovered in that action, for all the injury he 
had sustained by the unlawful possession 
beyond the mere rents and profits. 3 Wils. 
121. 

As to the meaning of covenant of seizin, 
see 2 Sandf. 177; 3 Keb. 755; 4 Johns. 18; 
3 Cruise, Dig. 78; Sugd. Powers, 473, 375; 
3 Term R. 584; 2 Bos. & P. 13. A disposses- 
sion is not a disseizin, without expulsion; it 
is only an intrusion. 1 Burrows, 107, 108; 
16 Vin. Abr. 454, pi. 3.; Salk. 246; 3 Bl. Comm. 
169; 1 Cruise, Dig. p. 14, § 45; 6 Com, Dig, 
277. An entry and occupation never amounts 
to a disseizin, unless the right of entry of the 
rightful owner is taken away, as by time, 
descent cast, or judgment. In such case, 
it is a disseizin only at the election of the 
owner; and a deed or devise by him showing 
his election not to be disseized. 1 Burrows, 112, 
113. But, at all events, however the common 
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law may be, a man disseized may convey in 
this state; for, by an act of assembly, passed 
in 1713, the grantee of an use, is deemed to 
be in possession as fully, to all intents and 
purposes, as if livery of seizin had been giv- 
en; and livery, it is kDown, clears aTvay all 
disseizins, where the right of the feofEor is 
lawful. Shep.. Touch. 199; Co. Litt. 49. 
This statute goes much further than the 
statute of uses by making the bargainee in, 
as if he had come in by livery. Such, too, 
has been the uniform practice and under- 
standings of courts and lawyers in this 
state; and the recoveries by the plaintiff is 
one proof amongst many others. TJntil now 
it never was questioned.^ In short, the 
plaintiff having recovered in ejectment, it is 
not for hira to say. Perry was disseized; 
for, if disseized, he could not have recovered. 

WASHINGTON, Circuit Justice. The opin- 
ions delivered on the former hearing, were 
merely on the operation of the covenant of 
seizin. In which the judges were divided. I 
then thought, and still think, that at com- 
mon law, the covenant of seizin applies to 
the possession, as well as to the title; and 
that, if at the time the covenant is entered 
into, the grantor is disseized, the covenant is 
broken, how good soever his title may be. 
The argument has now taken a wider range, 
and, it is contended, on the one side, and de- 
nied on the other; that a deed by the right- 
ful owner puts an end to the disseizin, if it 
existed at the time; provided his entry was 
not taken away, and in fact restores the 
possession. That, in short, it is no objection 
to the validity of a conveyance, that the 
grantor is out of possession. Upon these 
points I do not wish, unless there were ne- 
cessity, to give an opinion; and in this case 
there is none. But I would observe, that if 
the plaintiff's counsel be right, still if the 
plaintifC could, as soon as he obtained his 
deed, have brought ejectments, on tbe joint 
demise of himself and Perry, as, in one or 
two instances he did, and recovered; and 
could have effectually prevented the com- 
mission of waste; if the judgments in eject- 
ment would have been conclusive of the 
right to recover mesne profits, from the 
time of the demise laid, as they certainly 
would; how has he sustained an injury, 
which it was not in his power to have pre- 
vented? And, if he might have prevented it, 
whatever might be his strict legal rights, 
it is fair to ask where is his equity? 

But, the court is of opinion, that upon 
the strict law of the case, the plaintiff can- 
not recover; because, if Peny was disseized, 
or held out adversely, of any part of the 
land, it did not pass by the deed, and conse- 
■quently the covenant could not be broken. 
If, by the laws and usages of *this state, or 

2 .Tudge Morris confirmed this declaration of 
the counsel. 
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otherwise, he was not disseized, then the 
covenant is not broken. The words which 
describe the land intended to be conveyed, 
are, "all the real estate lying in, &c., where- 
of Perry and Hayes were seized on the 4th 
July, 1776, or at any time since; and where- 
of the said Perry is now seized." It is con- 
tended by the counsel for the complainant, 
that the word "and" should be construed a 
disjunctive; because, if the seizin of Perry 
and Hayes is at last to resolve itself into the 
seizin of Perry at the time the deed is made, 
the previous description of the land is ren- 
dered useless, and made to stipulate no more 
than that he is seized of all that he is seized 
of. It is very true that the word ''and," by 
restraining the preceding words, deprives 
them of their effect; but, this of itself is no 
reason for the alteration in the language 
which is contended for, if a useful meaning 
can be given to the words as they stand. 
Surplusage and tautology are usual in deeds. 
The preceding words were intended to de- 
scribe the seizin of Hayes and Perry; the 
latter, the seizin of Perry. It is unreason- 
able to suppose, that he contemplated sell- 
ing land of which he was not seized, or that 
the plaintiff contemplated buying it; for, 
upon the doctrine of the common law, con- 
tended for on. his behalf, the deed would 
have been void, as to the land of which he 
was not seized. Much less likely is it, that 
Perry should mean to use a language that 
implied a possibility of passing land of 
which he was not seized; and would super- 
add a covenant which was "broken as soon 
as entered into. His situation,— a stranger 
to the land, to the various accidents which 
might have befallen it, from 1771, when he 
bought it; to the title of Hayes, under 
whom he claimed one half, and who might in 
his life time have sold or been disseized of 
the whole or a part of it,— all these circum- 
stances were sufficient to induce caution m 
a prudent man: and if his intention was to 
convey nothing, but what he might legally 
part with, he could not have used more ap- 
propriate words to express such intention; 
and the court would go farther than would 
be warranted, in changing the language 
which the parties have used, at the risk of 
defeating that intention. As to the effect 
of the covenant in the grant, as it is ex- 
pressed; the meaning is, that the lands of 
which Perry was seized, and which he 
thereby conveyed, were held by an absolute 
title in fee, clear of incumbrances, &c. In 
deeds, where the seizin forms no part of the 
description of the land granted, (which it 
does in this case,) the covenant goes to the 
present seizin, as well as to the title. In 
such a deed as this, it goes to the title 
only; and in this respect the covenant is 
sensible and useful. Again, it Is contended 
that the word "and" is merely an affirmation 
that Perry was then seized of the lands, of 
which Perry and Hayes had been seized on 
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the 4tli July, 17TG, or since. If so, this word 
is strangely misplaced. The recital contains 
all the averments in the deed, viz, that the 
lands were obtained in a particular way, 
contained so many acres, and that Perry and 
Hayes, in the life of the latter, were seized 
of them. Had Perry meant to aver his own 
seizin of the same, thig would have been 
the place to make it. But it Is found in 
this clause which describes the land intend- 
ed to be conveyed; and it ought not, there- 
fore, to be construed otherwise than as de- 
scriptive, unless the strongest reasons could 
be assigned. But, it has been shown that 
those reasons are all the other way. 

But, if this point were in favour of the 
plaintifE, then it is the opinion of tlie tourt, 
that he would not be entitled to tbe iiid of 
this court, but on the terms of arcounting 
for the excess in the quantity of land, over 
2,600 acres. The description of the land 
sold, is either in the recital, or is expressed 
by the words which have just been exam- 
ined. The grant is not of the land men- 
tioned in the recital, but of all the lands in 
ti particular county, whereof Perry and 
Hayes were seized," and of which Periy was 
then seized. If the latter words meant only 
an averment, that he was seized of all the 
lands whereof Perry and Hayes were seized, 
and do not restrain the expressions as to the 
seizin of Perry and Hayes, then the descrip- 
tion of the land conveyed in the granting 
part of the deed, and in the recital, are pre- 
cisely the same; for the latter describes only 
lands of which Perry and Hayes were seiz- 
ed. But then an additional description is 
given, viz. that those lands contained about 
2,600 acres. Now this latter description 
qualifies the former, and if not rendered 
nugatory by the words in the gi-anting part, 
*'and whereof Peny was then seized," they 
ought, in construing this deed, to be taken 
into consideration. It seems to the court, 
that when the land sold, is said to contain 
about so many acres, both the grantor and 
grantee consider these words as a repre- 
sentation of the quantity, which the gran- 
tor expects to sell, and the grantee to pur- 
chase. The words "more or less," are in- 
tended to cover a reasonable excess or def- 
icit. If the difference between the real and 
the represented quantity be very great, both 
parties act obviously under a mistake, which 
it would be the duty of a court of equity to 
correct; more especially against him who 
asks the aid of that court. The consequence 
of this is, that if we are to direct an issue of 
quantum damnifieatus, for breach of the 
covenants in the deed, we should also direct 
that the defendant on that issue, should be 
at liberty to give in evidence, in diminution, 
or opposition to the damages, the value of 
land over and above the quantity mentioned 
in the deed; which would probably be de- 
structive of the plaintiff's claim. Upon the 
whole, we are of opinion, that the bill ought 
to be dismissed with costs. 
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THOMAS v. SCOTLAND COUNTY. 

THOMAS V. SCHUYLER COUNTY. 

[3 Dill. T; 1 1 Cent. Law J. 216.] 

Circuit Court, E. D. Missouri. March Term, 
1874.* 

Railway Aid Bonds— Cilvutek Pkivilege op Re- 

OEIVIXG SdBSCKIPTIONS — EFFECT OP RAILWAY 

Consolidation and Chasge op Name — Stats 
Decisions, How par Binding on the Fedeiial 
Courts. 

1. Although the decisions of the supreme court 
of a state expounding the effect of the state con- 
stitution and laws upon securities issued by a 
municipal corporation are not necessarily conclu- 
sive upon the federal courts, yet they will be fol- 
lowed, unless cogent reasons appear to the con- 
trary. 

2. The decisions of the supreme court of Mis- 
souri in State v. Sullivan County Court, 51 Mo. 
522; Smith v. Clark Co., 54 Mo. 58; and State 
v. Green Co. (January term, 1874), Id. 540, 
which hold that a orovision in the charter of a 
railway company granted by act of the legisla- 
ture, authorizing and empowering counties 
through which the road shall pass to subscribe 
for its stock and issue its bonds in payment of 
the same, is a "privilege" of the railway com- 
pany, which is not taken away by a subsequent 
constitutional ordinance, are approved and fol- 
lowed. 

3. The charter of the Alexandria and Bloom- 
field Railroad Company gave the county courts 
of the counties through which the road should 
pass power to subscribe to its stock and issue 
their bonds in payment of the same, without a 
vote of the people. Subsequently the company 
was empowered to change its name and extend 
its line, and its name was accordingly changed. 
Subsequently authority was given to this com- 
pany to consolidate with an Iowa company 
whose road intersected it on the boundary line 
between the two states, and the consolidation 
was accordingly effected, and the consolidated 
company took a new name. After this consoli- 
dation the defendant counties issued their bonds 
to the consolidated company by name, reciting 
on the face of the bonds the provision in the 
charter in the original Alexandria and Bloom- 
field Railroad Company as their authority to do 
so, and also reciting on the face of the bonds 
the subsequent change of name of that company, 
and the final consolidation and change of name. 
In a suit upon coupons detached from these 
bonds, it is held, on the authoritv of Nugent v. 
Supervisors, 19 Wall. [86 U. S.] 241, that the 
authority to issue the bonds was complete, and 
that the defendants are liable, 

4. The case of Harshman v. Bates Co. [Case 
No. 6,148] (United States circuit court. Western 
district of Missouri, November term, 1873), dis- 
tinguished from the present case. 

These are suits on coupons attached to 
bonds issued^ by the respective counties to 
pay for subscriptions to stock in a consoli- 

1 [Reported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprintea by permission.] 

2 [Affirmed in 94 U. S. 682. and 98 U. S. 169.] 
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dated railroad company, and ' are in all es- 
sential particulars dependent on the same 
legal questions. The hond in the Scotland 
county case reads as follows: "United States 
of America. $1,000. Eight per cent Rail- 
road Bond, Coimty of Scotland. Twenty-five 
years. Know all men by these presents: That 
the county of Scotland, state of Missouri, ac- 
knowledges itself indebted to the Missouri, 
Iowa, and Nebraska Railway Company, a 
■corporation existing under and by virtue of 
the laws of the states of Jlissouri and Iowa, 
formed by consolidation of the Alexandria 
and Nebraska City Railroad Company, for- 
merly Alexandria and Bloomfield Railroad 
Company, of the state of aiissouri, and the 
Iowa Southern Railway Company, of the state 
■of Iowa, in the sum of one thousand dollars, 
which sum the said county hereby promises 
to pay to the said Missouri, Iowa, and Ne- 
braska Railway Company, or bearer, at the 
Farmers' XiOan and Trust Company, New 
York, on the 31st day of December, A. D. 
1895, together with interest thereon from the 
31st day of December, 1870, at the rate of 
eight per cent per annum, which interest shall 
be payable annually, in th^ 'jity of New York, 
on the 31st day of December in each year as 
the same shall become due, on the presenta- 
tion of the coupons hereto annexed. This 
bond being issued under and pursuant to an 
order of the county court of said Scotland 
■county for subscription to the stock of the 
Missom-i, Iowa, and Nebraslia Railway Com- 
pany, as authorized by an act of the general 
assembly of the state of Missouri, entitled 
'An act to incoi'porate the Alexandria and 
Bloomfield Railroad Company,' approved Feb- 
ruary 9. 1857. In witness whereof," etc. The 
petitions alleged the plaintiffs to be holders 
for value before due. The defendant coimties 
demurred to the petitions. 

Bland & Baker, and F. T. Hughes, for plain- 
tiff. 

Sharp & Broadhead, for Scotland county. 

B. G. Barrow, Edward Higbee, R. Cay wood, 
and E. M. Bradley, for Schuyler county, 

[Before DILLON, Chrcuit Judge, and 
TREAT, District Judge.] 

TREAT, District Judge. Under the deci- 
sions of the supreme court. of Missouri and of 
the supreme court of the United States, a 
bona fide holder of such bonds as those here 
in question, or of coupons annexed, has a right 
to recover tliereon at maturity, unless there 
was an absence of authority on the part of 
tlie county court to issue them; and the coun- 
ty is estopped by the recitals from disputing 
tliat all measures antecedent to the issue were 
properly and lawfully adopted and pursued 
when the recitals so state. 

When these cases were argued at tlie last 
term of this court, several grave questiojjs as 
to the authority of the respective counties to 
subscribe to the stock of the consolidated com- 
pany, and issue bonds in payment of such 



subscriptions were fully" discussed, leaving 
the court in serious doubt as to the liability of 
said counties. Since that term, several de- 
cisions have been made by the supreme com:t 
of Missouri and the United States supreme 
court upon the disputed points, and a new ar- 
gument has been had in the light of those de^ 
cisions. 

%Yhat our views might have been on the 
many propositions arising under the state con- 
stitution of Missouri and the state statutes, 
were they before us de novo, is unimportant; 
for while, in cases like the present, the de- 
cisions of the state supreme court would not 
be conclusive in United States courts, yet they 
will be, and ought to be, followed, unless very 
cogent reasons to the contrary appear. The 
more especially should the United States 
courts so act, when, under such state deci- 
sions, negotiable mstruments of the kind sued 
on have, on the faith thereof, been received in 
the money markets of the world and passed 
freely from hand to hand. In the several cas- 
es of Iowa municipal and county bonds, the 
United States supreme court has not only laid 
down that rule, even disregarding adverse 
state decisions subsequently made, but hasjal- 
so caused it to be rigorously enforced. 

The Alexandria and Bloomfield Railroad 
Company was chartered in 1857, and in its 
charter the privilege was given to the county 
courts of the counties defendant to subscribe 
to its stock and issue bonds in payment there- 
of. Subsequently, that railroad company was 
authorized to change its corpoiate name and 
extend its Kne. The name was duly changed 
accordingly, as recited in the bonds. 

The Missouri supreme court has settled the 
question that the power given to the county 
courts by the chartei of 1857 for the Alexan- 
dria and Bloomfield Railroad Company re^ ■ 
mained unaffected by the new state constitu- 
tion; for that power was a "privilege" of the 
corporation, not impaired or taken from it. 
Hence, under the several state decisions, espe- 
cially in the cases against Sullivan, Clark, and 
Green counties (State v. Sullivan County 
Court, 51 Mo. 522; Smith v. Clark Co., 54 
Mo. 58; State v. Green Co., Id. 540), it must 
be considered settled that the county courts 
of Scotland and Schuyler counties respectively 
had the power to subscribe, without a pre- 
vious vote of the people, to the stock of the 
Alexandria and Bloomfield Railroad Company 
under its changed name of Alexandria and 
Nebraska City Railroad Company. Indeed, 
the case against Clark county was under said 
charter, and is express on that point. 

This case is clearly distinguishable from 
Harshman v. Bates Co. [Case No. 6,148], in 
the United States circuit court for the West- 
ern district of Missouri. In that case the 
previous vote of tlie people was essential to 
the authority to subscilbe, and that vote 
"was for a subscription to a specified com- 
pany. But in the cases now before this 
court no such proposition is involved, for 
the power was granted to these county court? 
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to subscribe and issue bonds of their own 
motion. Tiiese courts could, of their own 
motion, subscribe to the stock of the Alex- 
andria and Bloomfield Railroad Company, 
or of the same company under its new mime 
of the Alexandria and Nebraska City Rail- 
road Company, without a previous vote by 
the people. But the subscription was not 
made in terms to that company. 

Under the act of March 2, 18G9, authority 
was given for the consolidation of that com- 
pany with any other railroad company in 
Iowa whose track met at the same point on 
the boimdary line of the respective states. 
Pursuant thereto the consolidation was had. 
and the consolidated companies were known 
as the Missouri, Iowa, and Nebraska Railway 
Company— the company named in the bonds 
issued. As reference was fully made to the 
changed name of the Alexandria and Bloom- 
field Railroad Company, and to said consoli- 
dation, the bondholder was bound, in the 
light of the law as expounded by the United 
States supreme court, to look only to the au- 
thority of these county courts to make sub- 
scriptions to said constituent and consolidat- 
ed company. The decision in the case 
against Green county seems to have decided 
this point; but whether that be so or not, 
the case of Nugent v. Supervisors, 19 Wall, 
[86 U. S.] 241, appears conclusive. The pre- 
vious cases of Clearwater v. Meredith [1 
Wall. (68 U. S.) 25], and of Marsh v. Fulton 
Co. [10 Wall. (77 U. S.) 676], were supposed 
to hold the opposite doctrine. Tiiie, in the 
Case of Nugent the subscription was made to 
one of the constituent companies and accept- 
ed before consolidation, and the bonds were 
delivered subsequently to the consolidated 
company. But when a subscription is made 
to a specified company which has at the time 
power to consolidate with another company, 
that subscription is made in full view of the 
fact that the consolidation may occur with- 
out invalidating the subscription. In the 
Bates County Case the subscription was not 
made as the vote of the people required. The 
stockholders of a constituent company may, 
by vote, decide whether the consolidation 
shall be made, and even if a non-assenting 
stockholder could not be bound by the acts of 
the majority, he who subscribed to the stock 
of the consolidated company, after consolida- 
tion, could set up no such defense. In Tom- 
linson v. Branch, 15 Wall. [82 U. S.] 4(50, and 
other cases cited, it is clearly established that 
the new or consolidated company has for its 
constituent paits all the powers and privi- 
leges and exemptions pertaining to tlie con- 
stituents previously. Therefore, if Scotland 
and Schuyler counties had subscribed to the 
Alexandria and Nebraska City Railroad Com- 
pany, and, as stockholders in said company, 
had voted for the consolidation, they would 
be in exactly the same position as they are 
now, viz.: stockholders in the consolidated 
company by their own consent. 



It follows, therefore, that if, when the sub- 
scription Avas to a constituent road, and the 
delivery of bonds to the road consolidated aft- 
erwards, the bonds are obligatory, the sub- 
scription and delivery of bonds, therefore, to 
the consolidated road are equally obligatory. 
The main consideration is the authority to 
issue said bonds to the consolidated company. 
That authority does not depend on the fact 
of previous subscription to a constituent road 
subsequently consolidated, as authorized by 
law at the time the subscription was made, 
which subscription is, by operation of law, 
cai'ried over to the consolidated road, but on 
the fact that the court's authority to issue 
the bonds was complete, as it had the au- 
thority to make the counties stockholders in 
the consolidated road and issue its bonds in 
payment of its subscriptions. 

Such we understand to be the doctrine 
established by the United States supreme 
court in the recent case of Nugent v. Super- 
visors, in accordance with which the demur- 
rers in these cases must be overruled. 

Demurrer overruled. 

[These suits were taken to the supreme court 
by writs of error, where the above judRinent 
was affirmed. 94 U. S. 682; 98 U. S. 169.] 



Case "No. 13,910. 

THOMAS T. SCOTT. 

[2 Craach, C. C. 2.] i 

Circuit Court, District of Columbia. June 
Term. 1810. 

Slaveut— Disclaimer — Attachment — Pi.EAniNO. 

Upon a petition for freedom, the defendant 
may appear and disclaim, without entering into 
the u^ual recognizance. 

Petition for freedom. The defendant [Al- 
exander] Scott, offered to appear and dis- 
claim all right of property in the petitioner 
[Walter Thomas, a negro], at the time of 
service of the subpa-na or any time since. 

Mr. Law, for petitioner, objected that he 
must enter into a recognizance before he can 
appear, and prayed for an attachment for 
not obeying the summons. The act of as- 
sembly 1796, c. 43, § 5, authorizes the court 
to require such a recognizance. Mr. Law 
suggested that Mr. Scott, knowing that a pe- 
tition was filed, sold and conveyed away the 
negro before service of the subpoena. 

THE COURT said that a man may appear, 
to disclaim," without entering into the recog- 
nizance to have the negro forthcoming, and 
refused the attachment. 



THOMAS (SCUDDER v.). See Case No. 12,- 
567. 

THOMAS (SEGEE v.). See Case No. 12.633. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case K"©. 13,911. 

THOMAS et al. v. SHOE MACHINERY 
MANUF'G CO. et al. 

[3 Ban. & A. 557 ;i 16 O. G. 541.] 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents — Reissde — Effect of — New Fbatukes — 
Material 1ntekpol.a.tioxs — Pkescmptioxs. 

1. Reissued patents are presumed to be for the 
same invention as the original, and will only be 
adjudged void, because for a different juTention, 
where it clearly appears that the reissue con- 
tains some new feature, of a material character, 
not described, suggested, or substantially indi- 
cated in the specification, drawings or patent 
office model of the original. 

2. The granting of a reissued patent closes all 
inquiry into the existence of inadvertence, acci- 
dent or mistake. 

3. Neither reissued nor extended patents can 
be attacked by an infringer in a suit against 
him for damages or profits, on the ground that 
the letters patent were procured by fraud in 
prosecuting the application for the same before 
the commissioner. 

4. Where the commissioner accepts a surren- 
der and grants a reissue, his decision is final 
and decisive, in a suit for infringement, unless 
it appears that he has exceeded his authority, 
and that there is such a repugnancy between the 
old and the new patent, that it must be held as 
a matter of construction that the new patent is 
not for the same invention as the original. 

[Cited in American Diamond Rock Boring Co. 
V. Sheldon, Case No. 296.] 

5. A patentee is not allowed to interpolate 
new features into a reissue which are not de- 
scribed,* suggested or substantially indicated in 
the specification, drawings or patent office model 
of the original patent. 

[Cited in Dederiek v. Cassell, 9 Fed. 307.] 

6. Where material interpolations are made in 
a reissue, they show that the commissioner ex- 
ceeded his jurisdiction, and in such case it 
clearly becomes the duty of the court to declare 
the reissued patent void. 

7. Inventions secured by letters patent are 
presumed to be new and valid, until the con- 
trary is shown. 

[This was a bill in equity by Samuel E. 
Thomas and others against the Shoe Machin- 
ery Manufacturing Company and others to re- 
strain the infringement of reissued letters pat- 
ent No. 6,550, granted to A. P. Johnson July 
29, 1875. The original letters patent No. 42,- 
292 was granted to Johnson April 12, 1864,] 

Edmund Burke and John S. Abbott, for 
complainants. 

Smith & Bates and W. W. Swan, for de- 
fendants. 

CLIFFORD, Circuit Justice. Reissued pat- 
ents are presumed to be for the same inven- 
tion as the original, and will only be ad- 
judged to be void, because for a different in- 
vention, -where it clearly appears that the 
reissue contains some new feature of a ma- 
terial character not described, suggested nor 
substantially indicated in the specification, 
drawings or patent office model. 

Improvements in sewing-machines were 

1 [Reported by Hubert A, Banning. Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



made by Albert F. Johnson, for which let- 
ters patent were granted him in due form. 
Those improvements relate to an improved 
mechanism for the operation of the awl 
an^ needle in such a machine, and consist 
in the employment of a driving-shaft below 
the supporting-plate for the operation of the 
needle, and a shaft above the plate for tbe 
operation of the awl. the two shafts being 
connected by means of suitable intermediate 
mechanism. Rocking levers, it seems, were 
formerly used, and the patentee states that 
the shaft is much better than the old device, 
as the whole strain on the awl, when pierc- 
ing the material, is conducted to the goose- 
neck of the machine, instead of the awl, 
which is sufficiently strong to prevent its 
breaking or bending when the awl enters 
the material. Experience showed that the 
specification was in some respects defective, 
in consequence of which the patent was sur- 
rendered and reissued in the form described 
in the bill of complaint. 

Service was made, and the respondents ap- 
peared and filed an answer setting up the 
defences following: (1) That the original 
patent is still in force, and that one of the 
respondents is an owner of an undivided 
share of the original patent, and has the 
right and liberty of making, using and vend- 
ing the invention. (2) That the reissued pat- 
ent is not for the same invention as the 
original patent. (3) That the invention is 
not new or useful, nor has it been of any 
advantage to the complainants or the pub- 
lic. (4) That the machine described in the 
reissued patent is not new, and had been 
previously described in the seveiul patents 
mentioned in the second amendment to the 
answer. (5) That they have not made, used 
or vended the invention described and se- 
cured in the reissued patent, nor in any way 
violated the rights of the complainants, or 
deprived them of any gains and profits. 

1. Authority to accept the sun*ender of an 
original patent and to gmnt a reissue is con- 
feiTed upon the commissioner, and. in a 
case arising under the patent law then in 
force, the supreme court, more than thirty 
years ago, decided that where an act was 
to be done or a patent gi-anted upon proofs 
to be had before a public officer upon which 
he was to decide, the fact that such officer 
had done the act or granted the patent was 
prima facie evidence that the proofs had 
been regularly made and that they were sat- 
isfactory, even though the patent did not 
contain any recitals that the prere'quisites to 
the grant had been fulfilled; and "such con- 
tinued to be the rule until the ouestion 
came up under a later act, when the su- 
preme court held that the granting of a 
reissued patent closed all inquiiy into the 
existence of inadvertence, accident or mis- 
take, and left open only the question of fraud 
for the jury. Railroad Co. v. Stimpson, 14 
Pet. [39 U. S.] 458; Stimpson v. Railroad Co., 
4 How. [45 U. S.] 384. Since that time it 
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has been definitely settled, that neither re- 
issued nor extended patents can be abrogat- 
ed by an infringer, in a suit against him 
for damages or profits, upon the ground that 
the letters patent were procured by fraud in 
prosecuting the application for the same be- 
fore the commissioner- Rubber Co. v. Good- 
year, 9 Wall. [76 U. S.] 797. Where the com- 
missioner accepts a surrender of an original 
patent and grants a new patent, his de- 
cision in the premises, in a suit for infringe- 
ment, is final and decisive, and is not re- 
examinable in such a suit in the circuit court, 
unless it is apparent upon the face of the 
patent that he has exceeded his authority, 
and that there is such a repugnancy between 
the old and the new patents, that it must 
be held as matter of legal construction that 
the new patent is not for the same invention 
as that embraced and secured in the origi- 
nal. Seymour v. Osborne, 11 Wall. [78 XJ. 
S.] 543. Both the original and the reissued 
patents were granted in the name of the 
same patentee, and it is settled law that the 
suit in such a case must be brought in the 
name of the patentee or his assignee. Good- 
year v. Rubber Co. [Case No. 5,583]. Sup- 
pose the rule was otherwise, still it is clear, 
from the evidence in the case, that the legal 
title to the invention was in the patentee, 
both at the date of the original and of the 
reissued patent; but, in view of the cii'cum- 
stauces, it is not deemed necessary to re- 
produce the details of the evidence. 

2. Power to accept the surrender of an 
original patent and to grant a new one in 
its place is conferred upon the commission- 
er, but the act of congress giving that pow- 
er expressl3' requires that the reissued pat- 
ent must be for the same invention as the 
original. Patents may be sun-ehdered to be 
corrected, and the power to surrender im- 
plies that the specification may be corrected 
to the extent necessary to cure the defects, 
and to supply the deficiencies, to render the 
patent operative and valid; but the patentee 
may not interpolate new features not de- 
scribed, suggested or substantially indicated 
either in the specification, drawings or pat- 
ent office model. Interpolations of the kind, 
if material, show that the commissioner ex- 
ceeded his jurisdiction, and, where that is 
done, it cleaily becomes the duty of the 
court to declare the patent void. Courts of 
justice will avoid such a conclusion, if they 
can reasonably do so by a proper application 
of the maxim that patents are to receive a 
liberal construction, and, if practicable, be 
so interpreted as to uphold and not destroy 
the right of the inventor, Turrill v. Railroad 
Co., 1 Wall. [68 U. S.] 491; Ames v. Howard 
[Case No. 326]; Blanchard v. Sprague [Id. 
1,517]; Milligan & Higgins Glue Co. v. Up- 
ton [Id. 9,607], Slight changes will not sus- 
tain such a defence, nor will the court in 
any case declare the patent void on that ac- 
count, if, by the tnie construction of the 
two instruments, the invention secured by 



the two instruments is not substantially dif- 
ferent from that embodied in the original 
patent. Inquiries in such a case are restrict- 
ed to a comparison of the terms and im- 
port of the two patents in view of the draw- 
ings and patent office model. If from these 
it results that the invention claimed in the 
reissue is not substantially different from the 
one described, suggested or indicated in the 
specification or drawings of the original pat- 
ent or patent office model, the reissued pat- 
ent must be held valid, as all other altera- 
tions and amendments plainly fall within 
the intent and purpose of the provision in 
the act of congress which allows a surrender 
and reissue; or, in other words, if the re- 
issued patent does not, upon the face of the 
instrument, embrace anything not substan- 
tially described, suggested or indicated in 
the specifications, drawings or model of the 
original, the defence that the reissued pat- 
ent is not for the same invention as the 
original must be overruled. Apply that rule 
to the ease und&r consideration, and the 
court is of the opinion that the second de- 
fence is not sustained. Alterations and new 
explanations are made in the specification, 
but they are not of a nature to change the 
character of the original invention when test- 
ed by that rule. On comparing the specifi- 
cation and drawings of the original patent 
with those of the reissued patent, it is found 
that the drawings are exactly the same, and 
the court is clearly of the opinion that there 
is no such change in the descriptive words 
of the specification as will support the sec- 
ond defence. 

3. Inventions secured by letters patent are 
presumed to be new and useful until the con- 
trary is shown, and, in the absence of coun- 
tervailing proof, that prima facie presump- 
tion is sufficient to entitle the complainant 
to a decree in a suit for infringement. Proofs 
upon that subject were introduced on both 
sides, and the court is of the opinion that 
those inti'oduced by the complainants fully 
sustain the affirmative of the issue. 

4. Before proceeding to the next defence, it 
becomes necessary to make some further 
reference to the patented specification, in 
order to understand what the difficulties were 
which the patentee had to encounter in his 
experiments. Machines for sewing waxed 
thread were in existence prior to the inven- 
tion of the patentee, but most or all of them 
were only capable of using a single thread for 
the tambour stitch, it having been found im- 
possible to form a seam by a double-thread or 
lock-stitch on heavy goods with a waxed or 
tarred thread. 

Experience showed that the lock-stitch was 
the best, but it could not be made with a 
waxed thread in leather and other hard fab- 
rics by the ordinai'y arrangement of devices 
found in machines then in use, for several 
reasons: First. Eye-pointed needles cannot 
conveniently be used on account of chafing 
the thread in the eye, as is more fully ex- 
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plaiued in the specification. Second. Be- 
cause a waxeti or tarred thread would stick 
in the longitudinal jjroove, and prevent the 
formation of a loop for the passage of a shut- 
tle. Third. Because such a needle, in sewing 
thick goods, such as thorough-braces, would 
have to be so long that it would be inoper- 
ative. 

Attempts, as the patentee states, have been 
made to obviate the difficulties in the use of 
the eye-pointed needle by employing an awl 
for puncturing the leaUier in combination 
with a hooked needle which pulls the thread 
down through the fabric; but these improve- 
ments will only produce a single-thread 
stitch, and that with difficulty, as it causes 
so much friction as to render it extremely 
difficult to use the shuttle. 

Experiments were made to overcome those 
difficulties, and they showed that the follow- 
ing conditions in the machinei-y were desir- 
able in order to produce a double or lock- 
stitch in leather or other fabrics. that are to 
be united with a waxed thread: (1) That a 
substitute for an eye-pointed needle was re- 
quired which would be free from the defects 
of the eye of the eye-pointed device. (2) 
That a shuttle or other device for interlock- 
ing one thread with another should be so 
combined with the other devices as to pass 
through the loop of the needle-thread with- 
out strain or friction. (3) That the tighten- 
ing of the stitch should be performed, when 
the needle or other instrument is not in the 
goods, with the waxed thread. (4) That the 
thread, while it is being passed down through 
the fabric, should be slack, or without being 
subject to tension, during the whole time of 
its being so passed. 

Pursuant to these suggestions, the pat- 
entee, when making the lock-stitch, employs 
an open-eyed hooked needle, combined with 
the shuttle shown in the drawings, and he 
also employs an apparatus called "take-up" 
in such a manner that while the thread is 
being conveyed through the fabric it is slack 
and subject to no tension. Detailed descrip- 
tion is then given of everj' device in the sew- 
ing apparatus, and of the function which 
each performs, and of their mode of opera- 
tion, but, in conclusion, the patentee states 
that the same result may be obtained by 
using the hook or crochet needle as the 
piercing instrument, and by binding the fab- 
ric by that or any other devices. 

Six claims are appended to the descriptive 
portion of the specification, and the charge 
in the bill of complaint is that the respond- 
ents infringe the fifth and sixth, which are 
as follows: "(5) In combination with a rock- 
er-shaft above the work-plate, the awl-bar 
and thread-guide, as and for the purpose set 
forth. (6) A snaft arranged above the work- 
plate, for the operation of the awl in com- 
bination with a shaft below the table, for 
the operation of the needle, and suitable con- 
necting mechanism, as and for the purpose 
set forth," 
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Six or more patents were introduced in evi- 
dence by the respondents as comprising the 
patented invention of the complainants. 
These were all carefully examined and de- 
scribed by the expert witness called and ex- 
amined a secoud time. In conclusion, he 
states, in very explicit terms, that he does 
not find in any of those exhibits a rock-shaft 
located in the goose-neck of the machine 
for the operation of an awl and thread-guide, 
nor that any of them employ a shaft below 
the table for the operation of a needle, and a 
shaft above the table for the operation of an 
awl, and a connecting mechanism, which he 
regards as the essence of the fifth and sixth 
claims of the reissued patent described in 
the bill of complaint. 

Expert witnesses were also examined by 
the respondents, whose testimony difi^ers 
from that referred to; but the court is of 
the opinion that the views expressed by the 
complainants' principal expert witness are 
correct, and that none of the patents in ques- 
tion are of a character to supersede the com- 
plainants' reissued patent. 

5, Extended discussion of the question of 
infringement will be unnecessary, as the par- 
ties have agreed, in writing, that the re- 
spondents made, or participated in the mak- 
ing of, machines like the exhibit described 
in that specification. The court- has already 
decided in the preceding case that such ma- 
chines do infringe the mechanism described 
in the reissued specification. Nothing is ex- 
hibited in the present record to take the case 
out of the rule there laid down, and the court 
is of the opinion that the charge of infringe- 
ment is fully proved, > 

Decree for complainants for an account and 
for an injunction, with costs. 
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Case No. 13,912. 

THOMAS V. SUMMERS. 

[5 Cranch, O. C. 434.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Judgment — Supersedeas— Ixdoksemest. 

A justice of the peace cannot issue an execu- 
tion, as on a supersedeas, upon the mere indorse- 
ment on the back of the original judgment, that 
it was superseded. 

Appeal from the award of execution by a 
justice of the peace, upon a supposed super- 
sedeas. The only evidence of a confession 
of judgment by way of supersedeas, accord- 
ing to the act of assembly of Maryland, was 
an indorsement on the back of the original 
warrant, upon which the original judgment 

1 [Reported by Hon. William Cranch, Chiei 
Judge.] 
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was enterea, that it was superseded by 
Amelia Thomas, the appellant, and a similar 
entrj' on the justice's docket. Reversed 
(nem. eon.). 

Mr. Hohan, for plaintiff. 

Mr. Redin, for defendant [Owen Summers], 

THKUSTON, Circuit Judge, said that if 
there had been evidence that diligent search 
had been made among the deceased justice's 
papers for the regular certificate of the con- 
fession of judgment, he should think the 
indorsement of the justice sufficient. 
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THOMAS V. WATSON. 

[Taney, 297.] i 

Circuit Court, D. Maryland. Aug. 27, 1846. 

G-AMixG — tJsuKY — Pe>?alties— Pleading ik Equn 
Ty — Answer — Res Judicata — Insol- 
vency — Suit by Tkustee. 

1. L. confessed judgment on two promissory 
notes, one of which was given upon a usurious 
and the other upon a gambling consideration, 
and afterwards became insolvent, and a trustee 
of his estate was appointed under the insolvent 
laws of Maryland. The trustee filed a bill for 
relief from an execution issued upon the judg- 
ment, and called on the judgment-creditor to 
state the true consideration of said notes. 

2. On demurrer to the prayer for such dis- 
covery, held, that as the defendant had not ob- 
jected to answering, on the ground that his an- 
swer might subject him to a penalty or forfei- 
ture, and had not averred in his answer that the 
discovery sought for would bring him into any 
such danger, he could not avail himself of this 
defence on the argument. 

3. Even if this defence had been made in the 
answer, it could not be sustained: (1) Because, 
as to the usury, the mere making of a usurious 
agreement, or taking a bond or other obligation 
to secure it, doc-s not subject the lender to a pen- 
alty or forfeiture; (2) because, as to the gam- 
ing, he was not asked to state the circumstances 
under which tie money was won; he was re- 
quired simply to state whether the consideration 
was a gaming debt or not, and there are many 
ways in which he might have won the money 
without subjecting himself to a penalty. 

4. Although an affirmative answer would un- 
doubtedly prevent the party from recovering the 
money, yet that is not a penalty or forfeiture, 
within the meaning of the law, to excuse him 
from answering. If the money had been paid by 
L. upon these two notes, the complainant might, 
upon a bill filed, have recovered it back. 

5. The principle upon which the court grants 
relief after a voluntary payment of money, must 
also entitle the party to relief after a voluntary 
confession of judgment. 

6. The omission of L. to defend himself in the 
action at law, is no bar to the relief asked for 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



by the complainant; these questions not having 
been raised in that suit, nor yet been decided in 
any court. 

7. The rights and defences possessed by Li. at 
the time of his release, are transferred to his 
trustee; and the cumplaiuant may now make 
the same defences, at law or iu equity, ugaiust 
these cluims, and ugaiust the judjjuieut upon 
them, which L. could have made, if he hud 
never bfcome insoheut. 

8. Although the Maryland act of 1845 (chap- 
ter 352j abrogates the penalties inflicted by the 
act of 1704 (chapter 69), in cases of usury, and 
permits the party to recover the sum actually 
loaned, with legal interest thereon, yet the con- 
tract, so far as the usurious interest is concern- 
ed, is still made void, and the policy of the for- 
mer law upon the subject, in that respect, re- 
mains unaltered. 

The bill in this case was filed on the 18th 
day of December, 1845, by [Philip F. Thom- 
as] the permanent trustee of J. M. Lloyd. 
Its object was to obtain relief, by injunction, 
against a judgment for §6,571.95, recovered 
in this court on the 18th day of April, 1844, 
against the said Lloyd, by Henry H. Watson, 
a resident of the city of New York. It stated 
that at the time of the confession of said 
judgment, Watson held two promissory notes 
of Lloyd, one of which amounted, principal 
and interest, at the date of the judgment, to 
about §4.328, and was given in consideration 
of a loan of money usuriously made by said 
Watson to said Lloyd; and the other of said 
notes was given for money lost at play, and 
for no other than a gambling consideration. 
That on the day of the rendition of the judg- 
ment, or immediately before, an agreement 
was entered into by the said Lloyd, with the 
counsel of Watson, to confess judgment for 
the sum of four thousand dollars and costs; 
that, at the time of the agreement, the prom- 
issory notes were not shown to Lloyd, nor 
was any calculation made of the amount due 
on them, the said Lloyd's agreement being 
to confess judgment for §4,000. and no more; 
and that he left town with the belief that 
judgment was so confessed, and remained 
under that impression till recently; that in- 
dependently of said agreement, an error was 
made, as the defendant admits, in the rendi- 
tion of the judgment, which is for §485.59 
more than purports to be due on ^aid notes. 
That said Watson had caused execution to be 
issued for the whole amount; of the judg- 
ment, and had levied upon the lands held by 
said Lloyd at the date of the judgment, and 
had advertised the same for sale. That al- 
though Lloyd himself did not avail himself 
of the defences which he might have made 
to the suit on said notes, yet the compldin- 
ant, as his trustee in Insolvency, and In re- 
spect of the rights of his creditors, was. en- 
titled to be relieved from the effect of said 
judgment, to the extent of its excess over 
and above the money actually loaned by said 
Watson to said Lloyd, and the legal interest 
thereon, which he, the complainant, was 
willing and tendered to pay to said Watson, 
That the complainant claimed the benefit of 



t23 Fed. Ctis. page 975] 



(Case No. 18,913) THOMAS 



said defences to said judgment, whieli he ask- 
ed to have reformed and corrected, and fur- 
ther prayed that the defendant in his answer 
might say— (1) Whether on the 18th of April,' 
1844, he was not the holder of two promis- 
sory notes given to him by James Murray 
IJoyd, and if he was, what was the amount 
due thereon, on said day, and that he might 
produce the same. (2) Whether said notes 
were not then in the possession of his coun- 
sel, in the city of Baltimore, and did. not con- 
stitute the claim upon which the judgment 
in the circuit court of the United States for 
the district of Maryland, thereinbefore re- 
ferred to, was rendered? (3) Whether said 
judgment was not rendered in pursuance of 
a supposed agreement with James Murray 
Lloyd, the defendant therein, and whether 
the same was not erroneously so rendered? 
(4) Whether the agreement in this bill al- 
leged to have been entered into by said 
Lloyd, was not, in fact, the agreement he did 
jnalie? (5) What was the consideration for 
which said notes were given by the said 
Lloyd to him, the said Watson, and what the 
consideration of each of them? 

A short copy of the judgment was exhibit- 
ed with the bill. The injunction prayed for 
was granted on the 20th of December, 1845. 
On the 10th of January, 1846, the defendant, 
Watson, filed his answer, in which he admit- 
ted the application of Lloyd for the benefit 
of the insolvent laws, the appointment of 
the complainant as his permanent trustee, 
the due execution of his bond, and the rendi- 
tion of the judgment, as stated in the bill; 
but denied that any mistake was committed 
in the rendition of said judgment, except the 
one of $485.59, mentioned in the Bill, which 
the defendant's counsel agx'eed to correct, 
immediately upon its discovery. He stated 
that, at the time of the confession of said 
judgment, he did hold two promissory notes 
of said Lloyd, which were placed in his coun- 
sel's hands for collection, and were deposit- 
ed in this court at the time of the rendition 
of the judgment on them; but he denied that 
any such agreement as was set forth in the 
bill, in regard to said confession of judgment, 
was ever entered into, but he was informed 
by his counsel, and believed, that the only 
agreement niade in reference to said confes- 
sion ot judgment was an agreement to con- 
fess judgmtot for the whole amount of the 
claim represented by said notes. To the first 
interrogatory he answered, that he was, at 
the time therein mentioned, the holder of two 
promissory notes of the said Lloyd, which 
were filed as aforesaid, and the amount due 
thereon was the sum stated in the judgment, 
less the amount aforesaid erroneously calcu- 
lated as interest. To the second interroga- 
tory he answered, that said notes did con- 
stitute the claim upon which said judgment 
was rendered. To the third interrogatory 
he answered, that said judgment was ren- 
dered upon the agreement stated in his an- 
swer, and upon no other agreement, and that 



there was no error in the rendition thereof, 
except the one stated in his answer. To 
the fourth interrogatory he answered, that 
there never was any such agi-eement as stat- 
ed in this interrogatory. And the defend- 
ant, by protestation, not confessing or ac- 
knowledging all or anj of the matters and 
things in the said bill contained, touching 
the consideration of the said notes, as being 
tainted either with usury or gaming, demur- 
red thereto, for the following cause, to wit, 
that the said matters were triable and deter- 
minable, and available to the said Lloyd, at 
law, and ought not to be inquired of by this 
court. Wherefore, and for divers other er- 
rors and imperfections, _ the defendant pray- 
ed the judgment of this court, whether he 
should be compelled to make any further or 
other answer to said bill, or any of the mat- 
ters and things therein contained. 

To this answer the complainant excepted, 
the grounds assigned being— (1) That said 
defendant, in his answer, did not admit or 
deny the allegation, in the bill of the com- 
,plaint contained, that the consideration of 
the note first therein mentioned, being the 
promissory note of the said James Murray 
Lloyd, for $4,000, was founded on an usurious 
consideration, but on the contrary thereof, 
had wholly omitted to answer the same. 
(2) That said defendant, in his said answer, 
did not admit or deny that the other prom- 
issory note referred to in the complainant's 
bill, being the promissory note of the said 
James Murray Lloyd, for $2,500, was found- 
ed on a gambling consideration, but on the 
contrary thereof, had wholly omitted to an- 
swer the same. (3) That the demurrer in 
said answer contained was insufficient, be- 
cause — First. It contained no certificate of 
counsel that, in his opinion, it was well 
founded in point of law. Second. It was not 
supported by the affidavit of the defendant 
that it was not interposed for delay. Third. 
The same was unfounded in law. The de- 
fendant afterwards supplied the affidavit to 
the demurrer. 

John Nelson and J. M. Buchanan, for com- 
plainant. 
Reverdy Johnson, for defendant. 

Before TANEi!, Circuit Justice, and 
HEATH, District Judge. 

TANEY, Circuit Justice. The court has 
taken time to examine this case with care, 
because the points raised in it are important, 
and some of them do not appear to have 
been fully settled by ludieial decisions. 

The case, as it comes before the court, is 
this: James Miu-ray Lloyd, nanoed in the pro- 
ceedings, gave two promissory notes to Wat- 
son, the defendant, upon which a suit was 
afterwards instituted in this court, and judg- 
ment confessed by Lloyd, on the 18th of 
April, 1844, with an agreement entered on 
the record that no execution should issue on 
the judgment, provided the amount was paid 
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by the defendant in four equal annual instal- 
ments, counting from tlie day of entering the 
judgment, and in ease of default in aiiy in- 
stalment, execution to go for the whole sum 
then due. On the loth of August 1845, Lloyd 
petitioned for the benefit of the insolvent 
laws of Maryland, and the complainant in 
this case was duly appointed his permanent 
trustee for the benefit of his creditoi-s. De- 
fault havina; been made by L.loyd in the 
payment of the instalments hereinbefore 
mentioned, Watson issued an execution for 
the amount due on the judgment, which was 
levied upon lands held by Liloyd at the date 
of the said judgment; and thereupon, on the 
ISth of December 1845, the complainant, as 
trustee, filed this bill, and obtained from the 
district judge the injunction now in question. 

Since the injunction issued, the ansv/er of 
defendant has come in, and upon the facts 
stated in the answer, it is uuneeessai-y to 
examine any of the allegations in the bill, 
upon which the injunction was granted, ex- 
cept those whicn relate to the consideration 
of the two notes given by Lloyd to Watson, 
and upon whi.'-h the judgment in question 
Avas confessed. 

The bill charges that one of the notes was 
given upon an usurious, and the other upon 
a gambling, consideration; offers to pay the 
amount actually loaned by the defendant to 
Lloyd, with legal interest thereon; prays to 
be relieved trom the residue of the judg- 
ment; and calls on the respondent to state 
what was the cousideration for which the 
said notes w^re given. To this interrogatory 
the defendant has demurred, setting forth 
as his cause of demurrer, I hat the consider- 
ation of the .;aid notes was triable and de- 
terminable in the suit at law, and ought not, 
therefore, to be inquired into by this court, 
sitting as a court of chancery. The com- 
plainant excepts to this auswer as insufli- 
cient, insisting that the defendant is bound 
to answer the interrogatory above mentioned; 
and the ease now com-p on, upon ttie bear- 
ing of the exceptions, and upon the motion 
to continue the injunction. 

Several points have been raised in the ar- 
gument, which will be noticed hereafter, but 
the main question in the ease is. upon the 
effect of the judgment confessed in the ac- 
tion at law. The complainant, as trustee 
under the insolvent law, stands in the place 
of Lloyd; and undoubtedly the latter might, 
in the suit against him, have availed himself 
of the defences stated in the bill, and might 
have barred the action of Watson by i>lead- 
jng the matters now insisted on. As he 
failed to do so, he would not, Id ordinary 
cases, be permitted to insjst n them in a 
court of equity, aftei having neglected to 
rely on them in the suit at law. But it does 
not follow that the same rule is to be applied 
where contracts are made, or securities tak- 
en, in violation of law, or contrary to de- 
clared and established policy; and of this 
description are all securities, by note or 



otlierwise, intended to secure usiu-ious in- 
terest, or for money won at play. 

In such cases *-he court are called upon to 
consider, noc only the laches of the party 
who may have been grossly negligent in as- 
serting his rights, but must look also to the 
conduct of the adverse party, and determine 
whether it is consistent with sound princi- 
ples of jurisprudence, to protect him in the 
enjoyment of profits derived from securities 
taken in violation of the express provisions 
of a statute, and which the law declares 
shall be void. Undoubtedly, it is within the 
legitimate province of courts of justice, and 
it is their duty in the exercise of the powers 
confided to them, to carry into full effect the 
policy of the law, when that policy is suffi- 
ciently and clearly manifested. Xor can they 
suffer it to be defeated or embarrassed, by 
the application of rules which do not belong 
to cases of that description, but are appro- 
priate to another class of cases, and which 
have been adopted in them, for the purpose 
of preventing unnecessary litigation, where 
nothing more is concerned in the issue than 
the individual rights of the contending par- 
ties. 

The distinction between these two classes 
of cases, and the different rules which gov- 
ern them, have been frequently recognised, 
where a party, by his voluntary act, has put 
it out of his power to use a legal defence 
which would have protected him from the 
payment of the claim. Thus, in ordinary 
cases of contract, if a party pays money 
with a full knowledge of the facts, but un- 
der the mistaken belief that he is bound by 
law to pay it, and afterwards discovers his er- 
ror, he cannot recover it back again by any 
proceeding at law or in equity. Yet, in a case 
of usury or gaming, although he pays it not 
only with a knowledge of the facts, but with 
a knowledge of the law also, equity will re- 
lieve him and compel the adverse party to 
refund the monej'. As respects usurious in- 
terest paid to the lender, the amount paid 
over and above the legal interest may be 
recovered back again either by a suit at law 
or a bill in equity. 1 Ponbl. Eq. bk, 1, c. 4, 
§ 7, note k. As regards a security for money 
lost by gaming, it was, indeed, said by 
Lord Talbot, that it could not be recovered, 
both parties being equally in fault; but that 
point did "not arise in the case before him; it 
was an obiter dictum, when deciding upon a 
question of usury; and the point was decid- 
ed otherwise in the case of Rawden v. Shad- 
well, Amb. 200. In the last-mentioned case, 
a bond had been giv?n for money lost ut 
play, and part of the money paid upon the 
bond; yet tne court, upon a bill filed for 
that purpose, decreed that the bond should 
be delivered up to be canceled, and the mon- 
ey repaid. Indeed, there can be no sound 
reason for distinguishing securities for money 
won at play from securities founded in 
usury, so as to give any advantages to the 
former over the latter; for they are both 
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proMlDited by law, both contrary to its set- 
tled policy; and while the laws against 
usury are intended to protect the necessitous 
against the oppression of the money-lender, 
ajid against hard and ruinous contracts for- 
ced upon them by their wants, the laws 
against gaming are founded upon a policy 
equally sound and clear, and are intended 
to discoimtenance and discourage a vice in- 
jurious to society, and often most ruinous to 
the individual. 

If, therefore, the money had been paid by 
Lloyd upon these two notes, it is evident, 
that the complainant might, upon a bill filed, 
have recovered it back. And if a court of 
• chanceiy would have interfered, after the 
money had been actually paid, is there any 
principle of equity which will prevent it 
from interposing, where the party has omit- 
ted to defend himself at law, and confessed 
a judgment? 

There is nothing, certainly, in the technical 
character of a judgment that will prevent the 
interposition of a court of equity, for it is one 
of its ordinary functions to relieve against 
judgments at law, where a proper case is 
made out in equity. And if it will lend its 
aid to the party, after he has acknowledged 
the justice of the debt by the payment of the 
money, there can be no sufficient reason for 
refusing to interpose where the party has 
omitted to make the defence in an action at 
law, and acknowledged the debt by confess- 
ing the judgment. In either case, the court 
acts to prevent the party from retaining an 
advantage which he has obtained, under a 
contract forbidden by law, and to uphold an 
established public policy, intended, in the one 
case, to guard against oppression, and in the 
other, to suppress a vice injiu'ious to society. 
If the mere confession of a judgment at law 
would secure a party in his ill-gotten gains, 
the statutes passed upon these subjects would 
be nugatory, since they could be constantly 
and easily evaded by substituting a confes- 
sion of judgment in the place of a note or 
bond, or other security. When the public 
policy established by the legislature is so ob- 
vious, and is so clearly founded in the prin- 
ciples of justice, and required by the interests 
of sbciety, it would ill become a court ot 
equity, by narrow and technical constructions, 
to deprive itself of the power of enforcing it. 

These principles are supported by high judi- 
cial authority. So far as the question of 
xisury is concerned, the precise point before us 
appears to have been decided in the court of 
appeals of Jfaryland, upon full argument, in 
the case of West v. Beanes, 3 Har. & J, 56S, 
and also in Fanning v. Dunham, 5 Johns. Ch. 
142. It is true that, in the last-mentioned 
case, a warrant of attorney to confess the 
judgment was executed at the same time 
with the bond, and might perhaps be regard- 
ed as one of the securities taken by the lender; 
but the case evidently was not decided mere- 
ly on that ground, but was likened by the 
court to the case of a borrower who had 
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voluntarily paid the money, and thereby put 
it out of his power to resist, as defendant, the 
claim of the creditor. 

As regards the money won at play, it is 
truly said, in 1 Story, Eq. Jur. §§ 303, 304, that 
there is no difEerence, in principle, between 
usurious and gaming contracts, in this re- 
spect, as the securities in both cases are void 
at law, and the conti-acts in each case against 
its policy. 

We concur in these doctrines, and think 
the omission of Lloyd to defend himself in 
the action at law is no bar to the relief asked 
for by the complainant. If the question of 
usury or not, or of gaming or not, had been 
made in the suit at law, and decided against 
Lloyd, tmdoubtedly, the complainant could 
not be permitted to try the same questions 
over again in equity, and consequently, 
would not be entitled to the discovery he 
asks for; but these questions were not raised 
in that suit, and have not yet been decided in 
any court. The question before us is, wheth- 
er it is too late now to raise them, and wheth- 
er the judgment confessed shuts the door 
against further inquiry into the consideration 
of the notes upon which it is admitted to have 
been entered. We thmk it does not; aud'that 
the principle upon which the court grants re- 
lief after the voluntary payment of the mon- 
ey, must also entitle the party to relief after 
a voluntary confession of judgment. In each 
case, the party, by his voluntary act, has de- 
prived himself of the opportunity of defend- 
ing himself in a court of law. 

The act of the general assembly of Mary- 
land, passed at December session 1845, after 
these contracts were made, and indeed, after 
the bill in this case was filed, cannot, of 
course, have any influence on this decision. 
And if it could, it would not materially afCect 
the principles hereinbefore stated; for al- 
though this law abrogates the penalties in- 
flicted by the act of 1704, in cases of usury, 
and permits the party to recover the sum ac- 
tually loaned, with legal interest thereon, yet 
the contract, so far as the usurious interest is 
concerned, is still made void, and the policy 
of the former law upon the subject, in that 
respect, remains unaltered. 

It has, moreover, been insisted, in the argu- 
ment for the defendant, that the complainant 
is not entitled to the discovery, because the 
answer may subject the defendant to a pen- 
alty or forfeitm-e. Upon this point it is suffi- 
cient to say, that the defendant has not ob- 
jected to answering on this ground, and does 
not aver, in his answer, that the discovery 
sought, would bring him into any such dan- 
ger; it cannot, therefore, we think, be relied 
on in the argument. But if this defence had 
been made in the answer, it could hardly 
have been sustained; for, as relates to the 
usury, it is admitted by the bill, that no mon- 
ey was received by the defendant; and the 
mere making of an usurious agreement, or 
taking a bond or other obligation to secure itv 
does not subject the lender to a penalty or 
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forfeitui'e. Nor do we perceive how he will 
he hrought into any such danger, by answer- 
ing that part of the interrogatory which con- 
cerns the note alleged to have been given for 
a gaming debt. If he admits that the note 
was given for money won at play, it is diffi- 
cult to imagine how that fact could be used 
to prove that he kept a faro-bank, or prac- 
tised any other of those devices upon which 
the law inflicts a punishment; nor can we 
imagine how this fact could become a mate- 
rial link in any chain of evidence in a prose- 
cution against him. He is not asked to state 
the circumstances under which the money 
was won; he is required simply to say wheth- 
er the consideration was a gaming debt or 
not; and there are a multitude of ways in 
which he may have won the money with- 
out subjecting himself to a penalty. 

In a defence of this kind, the bare state- 
ment of the defendant wo'uld hardly be sviffi- 
eient, even if made in his answer; the court 
must be satisfied that he has some reasonable 
and probable grounds to apprehend danger 
from his answer, in case a prosecution should 
afterwards be instituted against him. The 
right to a discovery, so far as it can be main- 
tained on principles of equity, would seem to 
be peculiarly necessary and appropriate in 
cases of this kind, where the winner most 
commonly takes the security in private; 
where no witnesses are present who know 
anything of the transaction; and does this, 
in order to deprive the loser of proof, if he 
should afterwards endeavor to resist the pay- 
ment. 

No doubt an affirmative answer in this case 
will prevent the party from recovering the 
money; but that is not a penalty or forfeiture 
within the meaning of the law. The object 
of every bill of discovery is to obtain from 
the defendant the admission of some fact, 
which the complainant supposes will enable 
him to prevent the recovery of some claim 
which the defendant has made against him, 
or enable him to enforce a .claim against the 
defendant, which he has not otherwise suffi- 
cient testimony to establish. 

It has been further argued that, as Lloyd 
himself has not made this defence, nor united 
in this proceeding, his trustee under the in- 
solvent law has no right to bring these claims 
into question. But we regard it as settled 
law, that the permanent trustee, appointed 
upon the release of the insolvent, becomes im- 
mediately vested with all the rights, at law 
or in equity, which the latter then possessed, 
and may enforce any right, or make any de- 
fence, which the insolvent could have main- 
tained or enforced at the time of his insol- 
vency. These rights are transferred to the 
trustee, and the complainant may now make 
the same defences, at law or in equity, 
against these claims and against the judg- 
ment upon them, which Lloyd could have 
made if he had never become insolvent. 

The first and second exceptions filed by the 
complainant must therefore be allowed, and 



the answer of the defendant in those respects 
adjudged insufficient; and the injunction 
heretofore granted be continued until the 
further order of this court. The third excex>- 
tion of the complainant is overruled. 
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THOMAS V. WEEKS et al. 

[2 Paine, 92; i 1 Fish. PaL Uep. 5.] 

Circuit Court, S. D. New York. May Term, 
1827. 

Patents — Sole Investor — Joimt Patent — Pbe- 
LiMiNAKT Injunction — When Gkantei). 

1. A patentee can sustain his patent only on 
the ground of his being the original and sole in- 
ventor; and if the idea of the principle of the 
inventor was, without being executed, suggested 
to him by another, he cannot claim to be the 
sole inventor, 

2. Semble. That if after the suggestion the 
patentee reduces the invention to practice, a 
joint patent should be taken out. 

3. To entitle himself to an injunction before 
a trial at law, the patentee must either show an 
exclusive possession for such a length of time as 
to warrant the presumption of right, or show a 
clear and unquestionable right in the first in- 
stance. 

[Cited in Cross v. Livermore, 9 Fed. 607.] 

[This was a motion for an injunction to re- 
strain the defendants from infringing letters 
patent for an "improvement in bilge levera 
for supporting ships," .granted to ,Tohn Thom- 
as, of New York, November 6, 1826. The na- 
ture of the improvement, the claim of the 
patent, and the pomts involved in contro- 
versy are fully set fortb in the judge's deci- 
sion.] 2 

J, Oakley and G. Sullivan, for complainant 
W. P. Hallett. A. Jay and D. B. Ogden, for 
defendants. 

THOMPSON, Circuit Justice. This is an 
application for an injunction to restrain the 
defendants from an infrlngemeht of what the 
complainant claims to be his patent right 
The patent bears date on the 6th of Novem- 
ber, 1826, and the right claimed is an im- 
provement whereby to support ships in or on 
dock at the bilge, called "bilge levers." The 
specification commences with stating that 
"The improvement claimed, specified and de- 
scribed, consists of a new and useful method 3 

i[ Reported by Elijah Paine, Jr., Esq.] 

2 [From 1 Fish. Pat Rep. 5.] 

3 Mr. Godson, in his Treatise on Patents, con- 
tends that a method is not patentable. He 
says: "When an invention is not of a thing 
made, it can only be known by being taught by 
the inventor himself, or by being learned from 
experiments made on the faith of the descrip- 
tion given of it in the specification. With that 
assistance, however well the method or process 
may be set forth, some time and experience 
must necessarily be required, before a person 
can make use of the invention so beneficially 
as the discoverer. But the public are not bound 
to make experiments, and, therefore, it seems 
rensonaMe to infer that a mere process or meth- 
od cannot be the subject of a patent. But sup- 
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of supporting the bilge of the ship before she 
leaves the water, while in fact inaccessible 
to any other sure support" And after a de- 
scription of the cradle or carriage upon which 
the vessel is to rest, and the application of 
the bilge levers, the specification sums up the 
improvement claimed as follows: • "I describe 
the specific principle of my invention or im- 
provement claimed to be patented and above 
described, to be the shoring or supporting 
vessels when on or in dock at the bilge, by 
means of levers of the second class, on each 

posing it possible that a new method of oper- 
ating with the hand or a new process to be 
carried on by known implements or elements, 
might he so described as to be, by bare inspec- 
tion, made as beneficial to the public as to the 
discoverer; that neither time nor labor, skill nor 
experience, are required to put it in practice; 
still it is not a substance or thing made by the 
hands of man; it is not vendible; which is an 
inherent, primary quality of a new manufac- 
ture. The advantages of a metlicd or process, 
in truth, arise from the skill with which it is 
performed. Suppose, for instance, that one per- 
son can with a certain machine, produce a par- 
ticular article of dress, of a certain quality; and 
another, with the same machine, by using it in 
a different manner, can make the same article 
in half the time, and reduce it to half the price; 
however new and ingenious this method may 
be, still it is nothing substantial or corporeal. 
But suppose that in thus using the machine, 
some apparently inconsiderable alteration is 
made, that would be sufiScient to support a pat- 
ent; and it is indeed difficult to imagine that 
any beneficial effect could be produced without 
some material alteration in the instrument it- 
self; and then why not oblige the inventor to 
take out a patent for the improvement? It is 
expressly enacted in the statute of 21 James I. 
that the new manufacture must not be 'hurtful 
to trade, nor generally inconvenient.' To mo- 
nopolize such methods as above enumerated, ap- 
pears to be particularly hurtful to trade. In ev- 
ery branch of it there are workmen who use 
the machines employed in their respective trades 
more skilfully than their fellows. This superior 
skill may be in consequence of a particular 
method of applying their implements. But it 
would be carrying the doctrine to a great length 
to decide that the workmen are entitled to pat- 
ents for their respective methods of working. 
And further, every master is bound to teach his 
apprentice the best way or means within his 
knowledge, of following his trade. If. there- 
fore, a master obtained a natent for fourteen 
years, for a particular method of operating with 
known instruments, to produce a known article 
in less time than usual, or of making it better 
and more useful, such apprentice would not be 
allowed to exercise his hands in the most skilful 
manner he was able, until several years after 
he had commenced business for himself. Such 
a patent would, indeed, be 'generally inconven- 
ient.' _ There would he a monopoly in every 
handicraft trade; one person only in each call- 
ing would he allowed to work in the most skil- 
ful manner. For these reasons— that Dr. Hart- 
ley's case is the only one in support of the doe- 
trine, and he did not first make iron, nor first 
discover the effect of iron on fire, so that he 
was not the inventor of any substance or instru- 
ment — that a method does not oossess the quali- 
ties which have been shown to be inherent in 
the subjects of patents, and can be known only 
by making experiments, and that it is incon- 
venient to the public, particularly to masters and 
apprentices, that methods should be monopo- 
lized; it might perhaps be fairly inferred, that 
n methoil or process is not a new mamifacture 
within the meaning of the statute of monopo- 
lies." 



side raised to contact or bearing, and effectu- 
ally propped or sustained." 

The bill alleges that this was a new and use- 
ful improvement, and that the complainant 
was the true inventor thereof, and that prior 
to the 6th day of November, 1826, he made 
and constructed, and put in readiness for op- 
eration,' the said improvement, at the city of 
New York; and having obtained his patent 
therefor, the improvement was put in opera- 
tion under the license of the complainant, 
and thathebeeame possessed of the exclusive 
right and liberty of making, constructing, 
using and vending the same, &c.; and after 
setting out the infringement complained of by 
the defendants, the bill prays that they and 
their agents may be enjoined and prohibited 
from using the aforesaid improvement on the 
bilge levers which they or either of them 
have constructed, in whole or in part, since 
the 13th day of May, in tie year 1S27, so or- 
dered or directed to be constructed, and from 
completing any such bilge levers which they 
or either of them have at any time in part 
made or constructed, and from constructing 
and making hereafter any such bilge levers, 
wiOiout the consent in writing of the com- 
plainant* 

■4 In the case of Moody v. Fiske [Case No. 
9,745], Judge Story says: "Where the inventor 
claims several distinct and independent improve- 
ments in the same machine, and procures a pat- 
ent for them in the aggregate, he is entitled to 
recover against any person who shall use any 
one of the improvements so patented, notwith- 
standing there has been no violation of the oth- 
er improvements. There is no doubt, that by 
the law of England, a party who pirates any 
part of the invention of a patentee, is liable in 
damages, notwithstanding he has not violated 
the whole. It may be that the decisions have 
turned upon the peculiar language of the Eng- 
lish patents; for in all the precedents which I 
have seen, the patent gives the exclusive right 
of the whole invention, and prohibits all other 
persons, 'directly and indirectly to make, use or 
put in practice, the said invention, or any part 
of the same, &c., or in anywise to counterfeit 
imitate, or resemble the same, or make or cause 
lo be made, any addition thereto, in subtxac- 
tion from the same.' But as no such intimation 
is given in the reports, I incline to believe that 
the doctrine stands uoon the general principles 
of law, that he who has the exclusive right to 
the whole of a thing, has the same right to all 
the parts which the general right legally in- 
cludes; that is, (in cases like the present,) to all 
the parts which he has invented. The principal 
difficulty that arises, is in the application of the 
doctrine; and that may, in most cases, be re- 
moved by considering the nature and extent of 
the patent, or rather of the thing invented and 
patented. Where the patent goes for the whole 
of a machine as a new invention, and the ma- 
chine is, in its structure, substantially new, any 
person who pirates a part of the machine, sub- 
stantially new in its structure, deprives the in- 
ventor, so far, of his exclusive right in his in- 
vention, and may, in a great measure, destroy 
the value of the patent. Where the patent is 
for several distinct improvements in an existing 
machine, or for an improved machine, incorpo- 
rating several distinct • improvements, which are 
clearly specified, then if a person pirates one 
of the improvements, he violates the exclusive 
right of the patentee, for the patent is as 
broad as the invention, and the invention cov- 
ers all the improvements; and it is a wrong 
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The defendants have not as yet put in their 
answers, but the motion coming before the 
court on notice, affidavits in support of and 
against the application have been introduced 
by the respective parties; and the motion is 
resisted on two grounds: (1) That if the im- 
provement claimed be new, the complainant 
is not entitled to it as the first and sole in- 
ventor. (2) That it is not, in point of fact, 
new, but had been for some time in use in 
England before the complainant obtained his 
patent, and that it is in principle the same 
as the bilge blocks or wedges used in "Mor- 
ton's patent slip," and for which a patent 
was granted in England in the year 1818. 

The rules and principles by which this 
court is governed, in applications like the 
present, are laid down in the case of Sullivan 
V. Kedfield [Case No. 13,597]. Whether the 
patent is good and valid, so as ultimately 
to secure the right claimed under it, belongs 
to a court of law, m -which the parties have a 
right of trial by Jury. The jurisdiction ex- 
ercised by a court ol equity, in granting an 
injunction, is in aid of the common law, and 
should not be asserted .vhen the right was 
doubtful; and that the court, in granting tlie 
injunctions, acts upon the assumption that the 
right has been infringed, or that little or no 
doubt exists on that point. When there has been 
an exclusive possession, for some considerable 
time, of the patent right, the court will some- 
times, on the ground of possession, grant an 
injunction, without putting the party previous- 
ly to establish the validity of the patent at law. 
But when the pattnt is recent, and any real 
doubts are entertained of its validity, the 
court will requiie that to be established at 
law before it will grant the patentee the ben- 
efit of an injunction. These are believed to 
be principles well settled in this country and 
in the English chancery, and to be founded 
upon the soundest rules of justice and equity, o 



done to the patentee, to deprive Mm of his 
exclusive right in any of bis improvements. 
Where a patent is for a new combination of ex- 
isting machinery or machines, and does not spec- 
ify or claim any improvements or invention, ex- 
cept the combination, unless that combination 
is substantially violated, the patentee is not en- 
titled to any remedy, although parts of the ma- 
chinery are used by another, becaiise the patent, 
by its terms, stands upon the combination only. 
In such a case, proof that the machines, or any 
part of their structure, existed before, forms no 
objection to the patent, unless the combination 
has existed before, for the reason, that the in- 
vention is limited to the combination. If there 
be different and distinct improvements constitut- 
ing parts of the combination, which are specified 
as such in the patent and specification, and any 
one of them be pirated, the same rule seems to 
apply as in other cases, where part of an inven- 
tion is pirated; for the patent then shows that 
the invention is not limited to the mere combi- 
nation, but includes the particular improvements 
specified." 

c Where the right is doubtful, and that doubt 
can only be removed by a trial at law, tliere 
is some' plausibility in requiring a party to es- 
tablish his right before an injunction is granted. 
But this is not always the course, even in doubt- 
ful cases. There are many instances in the 
books, where the courts have said that posses- 



Does the complainant then bring himself 
within these rules, either by showing an ex- 
clusive possession for such a length of time 
as to warrant the presumption of right, or 
by showing a clear and unquestionable right 
as the first inventor? The patent bears date 
in November last, and the improvement 
claimed does not, from the proofs, appear 
to have been carried into operation, until 
some time in the spring of 1826; and the 
complainant does not ask for an injunction 
to prohibit the use of bilge levers made prior 
to the 13th day of May last. This is not, 
therefore, a case which calls upon the court 
to protect the right, on the ground of posses- 
sion; and, indeed, it is not easily perceived 

sion, under color of title, is enough to enjoin 
and continue the injimction until it is proved at 
law that it is only color, and not real title. The 
ease of Bolton v. Bull, 3 Ves. 140, is one of 
that description. An injunction had been grant- 
ed that the question as to the validity of a pat- 
ent, might be tried in an action at law; and so 
doubtful was the right of the patentee that the 
court, upon a case stated, were equally divided. 
Yet the lord chancellor refused to dissolve the 
injunction, declaring that he would not put the 
partj'^ to accept a compensation. So, also, in 
the case of Universities of Oxford and Cam- 
bridge V. Richardson, 6 Ves. 707, Lord Eldon, 
in noticing what fell from Lord Mansfield, in 
Millar v. Taylor [4 Burrows, 2400], "tliat it 
was a universal rule, that if the title is not clear 
at law, the court will not sustain an injunction," 
said, that he coxdd not accede to that proposi- 
tion, so unqualified, for that there had been 
many instances within his own memory, in 
which an injunction had been granted, and con- 
tinued under such circumstances until the hear- 
ing. The same doctrine is laid down in the 
case of Harmer v. Plane, 14 Ves. 132. And 
the lord chancellor said tliere would be less in- 
convenience in granting the injunction, until the 
legal question could be tried, than in dissolving 
it at the hazard that the grant of the crown 
may, in the result, prove to have been valid. 
That the question was not really between the 
parties upon the record; for unless the injunc- 
tion is granted, any person might violate the 
patent, and the consequence would be that the 
patentee must be ruined by the litigation. This 
last observation is entitled to great weight and 
consideration, and furnishes a strong and cogent 
reason for granting injunctions in cases of this 
kind. The prevention of a multiplicity of suits 
is one of the most salutary powers of a court of 
equity. These cases are sufficient to show that 
it is the prevailing practice in England, even 
where the right is doubtful, and the ease is sent 
to he tried at law, to send it with an injunction 
instead of denying it on that ground. But 
where the right is clear, an injunction is never 
refused; as when the right claimed appears on 
record, or is founded on an act of parliament, 
it is matter of course to grant an injunction 
without first obliging the party to establish his 
case at law. Cooper. Eq. PI. 157; Mitf. Eq. 
PI. 129, 1 Ves. Sr. 476. In tlie case of Blaneh- 
ard V. Hill, 2 Atk. 485, Lord Hardwicke said, 
that in cases of mononolies, the rule that the 
court had governed itself by. was whether there 
was any act of parliament under which the re- 
striction was founded. But the court will never 
establish a right of this kind, claimed under a 
charter onlv from the crown, unless there has 
been an action to try the right at law. This will 
be found, on examination, to be a governing dis- 
tinction, running through the numerous cases 
cited on the argument. And whenever an in- 
junction has been refused, the richt was claim- 
ed under a patent from the crown, and that 
right considered doubtful. 
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liow the complainant can be said to liave 
Lad any possession, except wliat arises from 
the mere grant of the patent. There is no 
evidence of any recognition of his exclusive 
title by the purchase of the patent right or 
otherwise; nor is there anything to show 
that bilge levers have been practically car- 
ried into operation by him, except what is 
to be drawn from the circumstance of their 
having been built for the diy dock com- 
pany, under Ms superintendence, and whilst 
he was in their employ at an annual salai'y, 
but which is not alleged in the bill as any 
infringement of the complainant's patent 
right. If there is anything, therefore, before 
the court to warrant the granting of an in- 
junction, it must be on the gi'ound that the 
complainant has clearly and satisfactorily 
shown himself the first inventor of the im- 
provement claimed. That the patentee can 
sustain his patent only on the ground of his 
being the original inventor, is very clear from 
the language of the patent law of 1793. 
2 Bior. & D. Laws, 350 [1 Stat. 322.] The 
6th section of that act declares that, if it 
shall appear that the thing secux*ed by the 
patent was not originally discovered by the 
patentee, or that he had surreptitiously ob- 
tained a patent for the discovery of another 
person, the patent shall be declared void; 
and the patentee, before he can obtain a pat- 
ent, is required to swear that he believes 
himself to be the true inventor or discoverer 
of the thing for which he solicits a patent; 
and the judicial interpretation which has 
uniformly been given to this law is, that the 
patentee must be the first inventor in order 
to sustain the patent. Odiorne v. Winkley 
[Case No. 10,432]; Whittemore v. Cutter 
[Id. 17,600]; [Evans v. Baton], 3 Wheat. 
[16 TJ. S.] 513; Fess. Pat. 47-59, cases col- 
lated. It is not intended, upon the present 
application, to express, nor would I be under- 
stood as having formed an opinion, whether 
or not the complainant is the original in- 
ventor of the improvement claimed. This is 
a question proper to be tried at law, when 
any reasonable grounds of doubt exist upon 
that point. It is not pretended, on the part 
of the complainant, that bilge levers had ever 
been discovered or used by him previous to 
his entering into the employment of the 
dry dock company, in July, 1825, to con- 
struct a marine railway; and the plan for 
supporting the vessel presented by him to 
the company as an improvement upon Mor- 
ton's slips, contains no representation of bilge 
levers. The discovery, therefore, if his, was 
made during the time he was employed in 
constructing this railway; and it appears 
from one of his own witnesses, (Henry 
Steer,) that the marine rail was ready for 
hauling up vessels the latter part of Feb- 
ruary or early in March, 1S26, and that the 
four first vessels hauled up were supported 
without the bilge levers. The brig Shark, 
which was the fifth hauled up, was the first 
to which the bilge levers, were applied; and, 



from the affidavits of Ezra Weeks, the pres- 
ident, and Samuel Stebbins, junior, the cash- 
ier of the New York Dry Dock Company, it 
appears that, before the bilge levers were 
constructed or used, it became a matter of 
common conversation, and doubts were ex- 
pressed whether vessels could be safely 
brought on the ways depending on the shear 
shores alone, which doubts or fears were 
communicated to the complainant by Steb- 
bins, who mentioned to the complainant that 
he thought, by placing the end of a piece 
of timber on the cradle near the keel of the 
vessel, and raising the other end up, until 
it should meet the bilge of the vessel, and 
then supporting it, the vessel would be ren- 
dered more secure than by the shear shores 
alone: that the idea appeared to be new to 
him: that, in the frequent conversations with 
him on the subject of shoring and securing 
vessels on the railway, no mention was made 
by him of bilge levers; and, from the man- 
ner In which this communication was receiv- 
ed, the deponents state that they verily be- 
lieve that the complainant had never thought 
of constructing bilge levers until the idea 
was suggested by Stebbins. Whether this 
can be satisfactorily met and explained by 
the complainant, is a proper subject of in- 
quiry on a trial at law. As the evidence now 
stands before the court, the suggestion first 
came from Stebbins of the use of supports 
to the bilge of vessels, in principle and sub- 
stantially the same as that contained in the 
summary of the complainant's patent, which 
he described to be "the shoring or supporting 
vessels when on or in dock at the bilge, by 
means of levers of the second class on each 
side, raised to contact or bearing, and ef- 
fectually propped or sustained." 

If the suggestion, as above stated, was first 
made by Stebbins, and led to the consti-uc- 
tion and application of bilge levers, as used 
by the dry dock company, the question arises, 
how far will this affect the complainant's 
patent? Without intending to express any 
definitive opinion on this point on the present 
occasion, so as to preclude the consideration 
of it upon the trial at law, I am satisfied 
it throws so much doubt upon the complain- 
ant's right, as to render it improper to grant 
an injunction until that right has been tried 
at law. 

In Tenant's Case, as reported in Fess. Pat. 
162, it is held that the patentee must not 
only be the inventor, but the first and sole 
inventor of the thing which is the subject of 
the patent. In that case the action was 
brought by Tenant for an infringement of 
his patent for a bleaching liquor. The ac- 
tion was resisted on two grounds: That the 
same means for preparing the liquor had 
been used for some years before the date 
of the patent; and that the patentee was 
not the sole and first inventor. And in sup- 
port of the latter ground, a chemist swore 
that he had had frequent conversations with 
Tenant on the means of improving bleaching 
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liquors, and in one of them had suggested 
to him that he would probably attain his 
end by keeping the lime-water constantly 
agitated; and Tenant afterwards informed 
the witness that this method had succeed- 
ed. This conversation was two years be- 
fore the patented was obtained. Lord El- 
lenborougb declared the patent to be equal- 
ly unfounded in law and justice, and 
nonsuited the plaintifE; and one of the 
grounds taken was, that the chemist had 
suggested to Tenant the agitation of the lime- 
water, which was indispensable to the pro- 
cess; and therefore it was not the invention 
of the patentee. Here was the mere sug- 
gestion of the chemist, which the patentee 
took up and carried into practical operation. 
So, in the present case, the suggestion of 
the use of timbers, substantially in the 
manner afterwards adopted by Thomas, was 
first made by Stebbins. The mechanical im- 
provement here suggested was plain and 
intelligible, and constitutes its whole value. 
The invention does not consist in the mere 
form of the application of the timbers to the 
bilge of the vessel. If Stebbins was the first 
inventor, he not having taken out any pat- 
ent does not aid the complainant's right; and 
if the circumstances are such as to show 
that they both contributed to the improve- 
ment, so as to make them joint inventors, 
a joint patent should have been taken out. 
Barret v. Hall [Case No. I,0i7]. 

The application for the injunction is there- 
fore refused, on the ground that it does not 
satisfactorily appear that the complainant is 
the first and sole inventor of the improve- 
ment claimed to be secured by his patent; 
and this supersedes the necessity of exam- 
ining the other objections that have been 
taken to the validity of the patent. See 
Langdon v. De Groot [Case No. 8,059]; Good- 
year V. Mathews [Id. 5,576]; Morris v. Hunt- 
ington [Id. 9,831]; Sullivan v. Redfield [Id. 
13,597], Motion denied. 

[Patent granted to J. Thomas, November 6, 
1826, has not, so far as ascertained, b(Sen in- 
volved in any other cases reported prior to 
1880.] 



Case "No. 13,915. 

THOMAS V. WOLCOTT et al. 

[4 McLean, 365.] i 

Circuit Court, D, Illinois. June Term, 1848. 

EvinESCE — Admissions— Parts EUSHir. 

On an issue of partnership, an offer to pay 
the partnership note, if the holder would take 
property, is evidence. And also that the defend- 
ant said the note was signed by his partner. 



At law. 

Mr. Logan, for plaintiff. 
Peter & Powell, for defendants. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



OPINION OF THE COURT. This suit is 
brought upon a note. The defendants plead- 
ed, 1st. Non-assumpsit. And 2d. That the 
note was signed by Wolcott, who was not 
the partner of Goodwin, and had no right to 
use his name. Affidavit as to the truth of 
the plea. Jury sworn. A witness states, 
that Goodwin, on presentation of the note, 
offered to pay it, if the pei-son presenting it 
would take property; said the note was 
signed by his partner; not specifying wheth- 
er he was his partner at the time the note 
was executed or not. It was proved that 
there had been no partnership between the 
parties, for ten years past, in Illinois. The 
note was dated 13th October, 1845. Parties 
lived formerly in New York. 

THE COURT instructed the jury that the 
admission of Goodwin, that the note was 
signed by his partner, was evidence in the 
ease, and from which, together with the of- 
fer to pay the note in property, they might 
infer a joint liability, unless such inference 
was opposed to other evidence in the case. 

Verdict for plaintiff, and judgment 
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THOMAS V. WOODBURY, 

[1 Hask. 559.] i 

District Court, D. Maine. Feb., 1875. 

BASKKUPTCY — PUEFEKEXCES — PaTMEXT OF NOTE — 

Endorseb— Express Agent. 

1. The Act of June 22, 1874 [18 Stat. 178], 
is inapplicable to a suit in equity by an assignee 
in bankruptcy to recover a preference made in 
fraud of the bankrupt act of 1867 [14 Stat. 517], 
where the bankruptcy proceedings were compul- 
sory and commenced prior to December 1, 1873. 

2. The payee and endorser of a note, paid by 
the maker in the usual course of business to the 
holder within four months of bankruptcy pro- 
ceedings against the maker, is not chargeable 
with taking a preference under the bankrupt 
act, when he neither received the money, nor 
procured, suggested, or aided its payment, even 
though he knew of the maker's insolvency. 

3. Money paid to the endorser, or by his pro- 
curement or arrangement to the holder, by the 
maker, with Intent to give a preference, the en- 
dorser having reasonable cause to believe the 
maker to be insolvent, if paid within four 
months of bankruptcy proceedings is a fraudu- 
lent preference under the bankrupt act, 

4. An express agent, being an endorser who 
receives from the maker of the note endorsed 
money to pay it, and forwards the same to the 
1^ older, does not thereby personally receive the 
money, nor procure, suggest or aid in the pay- 
ment of the note. 

5. A.n endorser, who receives from the maker 
of a note part thereof, and loans him the bal- 
ance needed to pay it, and with these sums does 
pay it, is not chargeable with taking a pref- 
erence beyond the amount paid to him by the 
maker. 

In equity. Bill by [William W. Thomas] 
the assignee of a bankrupt to recover from 
the payee and endorser of the bankrupt's 



1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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note& sums received by him in payment of 
tlie same as a preference in frand of the 
bankrupt act of 18G7. 

The respondent [Eben Woodbury] by an- 
swer denied all reason to believe that his 
debtor was insolvent when he paid the notes, 
and averred that whatever payments the 
bankrupt made were to innocent holders of 
the notes endorsed in the usual course of 
business, and insisted that he could not be 
held liable for payments made to others 
without his knowledge, aid or procurement. 

William W. Thomas, Jr., for assignee. 
Almon A. Strout and Geo. F. Holmes, for 
respondent. 

FOX, District Judge. This is a bill in eq- 
uity brought by an assignee in bankruptcy, 
to recover from the defendant, the amount 
of three notes, payable by the bankrupt to 
the defendant and by him endorsed, and 
paid within four months of the commence- 
ment of bankruptcy proceedings, so as to 
constitute, as is alleged, a fraudulent pref- 
erence within the provisions of the bankrupt 
act. The petition was filed against said 
Carpenter by his creditors on the first day 
of January, A. D. 1873, and this bill was in- 
stituted on the 11th of May, 1874, prior to 
the act of June 22, 1874 [IS Stat. 178], 
amendatory of the bankrupt law. These 
amendments are not applicable to and can 
have no effect upon the rights of the parties 
to this suit, as being a case of compulsory 
bankruptcy instituted prior to December 1, 
1873. See opinion of Treat, J., in Singer v. 
Sloan [Case No. 12,899], and cases there cit- 
ed. 

Carpenter resided at Ho'ulton in Aroostook 
county, and was a surveyor and scaler of 
timber and interested to some extent in wild 
lands and lumbering operations therein. His 
supplies were obtained from the defendant, 
who for many years has been a trader at 
Houlton in good standing, and also agent for 
the Eastern Express Company. The first 
note paid by the bankrupt, which is charged 
as a fraudulent preference, was for $1,200, 
and fell due October 14r-17, 1872, and it is 
Important to ascertain the standing and con- 
dition of Carpenter at that date, and wheth- 
er he was or not insolvent. It appears In 
evidence, that besides his indebtment to the 
defendant on this note of ?1,200, he was at 
that date also Indebted to the defendant for 
supplies to the amount of about $2,500, and 
to Wm. B. Hayford, on account for more 
than $1,000. He had also become liable to 
the holder of five drafts, drawn upon him In 
June and July by S. M, Ward, and by him 
accepted, the whole amounting to over $2,- 
900. These drafts were payable some in 
ninety days, and some in four months, and 
although demanded were never paid by the 
acceptor or any other party. On October 14, 
the date of maturity of the $1,200 note, Car- 
penter sold all the real estate he owned to 



Powers, and after paying the mortgage then 
outstanding upon this property, he had left 
about $3,700, barely enough to discharge the 
notes endorsed by the defendant On that 
day, October 14, four of the paid acceptan- 
ces, amounting to nearly $1,800, were over- 
due, one having fallen due on September 
17th and the others October 4th and 5th. 

There is no evidence tliat Carpenter had 
any other property on October 14, than the 
real estate which he then sold. The avails 
therefrom were not sulticient to pay fifty per 
cent, of his outstanding liabilities. Some 
of these liabilities were his negotiable paper 
which had gone to protest, and had been 
overdue for weeks, and which from the tes- 
timony of the bankrupt, he neither had the 
purpose nor ability to discharge. Under 
these circumstances, it is quite clear that on 
the 14th of October the bankrupt was hope- 
lessly insolvent; and it is equally clear, 
that the defendant had good reason to know 
and believe such to have been the condition 
of the bankrupt at that time. 

He must of course have well known the 
extent of his own liabilities on the bank- 
rupt's account, and he also knew that -the 
acceptances of the said drafts, or of some 
of them at least were not paid by Carpenter. 
The defendant in his examination taken Sep- 
tember 23, 1873, states, "My impression Is, 
that I first knew that J. C. Carpenter was 
in embarrassed circumstances In September, 
1872. I do not think that I had any such 
knowledge until Elias Thomas & Co.'s draft 
was sent to me for collection. I knew be- 
fore that, that he had some trouble in meet- 
ing his bills as they matured, but I did not 
Icnow that he was on the eve of failure. I 
had no difficulty in collecting my own bills 
of him before that draft was sent me to my 
knowledge. « w « i think that I remem- 
ber receiving a draft on Carpenter drawn by 
Mr. Ward, payable to Blias Thomas & Co. 
It was sent to me as express agent for col- 
lection. When it came, Carpenter was away. 
When he came back we notified him that it 
was there, and he said that 'he should pay 
no more of Mr. Ward's drafts,' " 

This draft was for $319.69 dated .Tune 16, 
1872, on ninety days, accepted by Carpenter, 
and fell due September 19, 1872. It also ap- 
pears that Herring, a notary at Houlton, on 
the 4th day of October, 1872, . protested for 
non-payment, at the request of the Eastern 
Express Company, another acceptance of 
Carpenter's of one of the Ward drafts for 
$245.04 due that day and payable to Whit- 
ney & Thomas. Knowledge of the non-pay- 
ment of each of these drafts by the bank- 
rupt Is therefore brought directly home to 
the defendant, prior to October 1st, and he is 
to be held chargeable as the law then was, 
with all the information which he could 
have obtained on reasonable inquiry, and it 
is quite manifest that with the knowledge 
of the non-payment of these acceptances, 
and of the bankrupt's intention not to pay 
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any further sums on Mrs. "Ward's account, 
the defendant must have learned of the con- 
dition of the bankrupt, and that he was then 
utterly insolvent. 

The defendant, in his deposition, has un- 
dertaken to explain away his statement 
made in his examination touching his knowl- 
edge of Carpenter's failure to meet his hills, 
ttc, but in the opinion of the court with but 
little success. The statement given by a 
party, of his knowledge of the pecuniary 
condition of a bankrupt, made without as- 
sistance and before he is aware of any con- 
troversy in relation thereto, is always much 
more reliable and satisfactory to the court, 
than one subsequently prepared to meet the 
oniergoucy of the cause, when it is manifest, 
that the former statements, if allowed to re- 
main unchanged, are quite inconsistent with 
any valid defense. 

The note of ^1,200, was dated .Tune 15, 1872, 
and payable on four months at any bank in 
Bangor, and was given to defendant in re- 
newal of a note of Carpenter's for §1,150, 
dated Februai-y 15. 1872. This last note was 
received from Carpenter by defendant in pay- 
ment for supplies, was negotiated by him 
to Maigorson & Sons, and was discounted at 
a bank in Bangor, and not being paid at ma- 
turity, was renewed by the §1,200 note, the 
difference being discount, expenses, &e. 
When this last note fell due. it was in one 
of the Bangor banks, and Carpenter brought 
to the Eastern Express office at Houlton $1,- 
200, to be forwarded to pay the note. This 
amount was received by Mclntire, the clerk, 
and also financial agent of defendant, at the 
store of defendant, which was also the office 
of the express company, and was forwarded 
by the express company to llargerson & Up- 
ton, they being advised of the purpose for 
which the money was sent by Cai'penter, by 
a letter written October 15, by aielntire in 
behalf of the defendant. This money was 
received at Bangor by aiargerson & Upton 
and the note was paid thereby and sent to 
defendant. 

It is not shown that the defendant person- 
ally had any part in the payment of this 
note, or that its payment was in any way 
instigated or suggested by him. So far as 
appears, it was the act of Carpenter, meeting 
his negotiable paper at maturity, in the regu- 
lar course of his business, through the ex- 
press companj', a common carrier, bound to 
receive and forward the funds for that pur- 
pose, the defendant not being in any way 
an actor or promoter of the afEair, or doing 
anything in that behalf. The acts of Mc- 
lntire in forwarding the package of money 
were done by him as the agent of the express 
company. He was obliged to perform them 
and would not have been justified in refusing 
so to do, neither could "Woodbmy himself, 
being the agent of the express company, have 
declined to forward the package by the ex- 
press company if he had received it for that 
purpose instead of his clerk Mclntire; and | 



in my view, the payment of this note" must 
be considered the same as if Carpenter had 
himself, without the knowledge or suspicion 
of the defendant, gone personally to the bank, 
and there paid and taken up the note with 
his own funds, and without the same being 
known by any other party. 

The facts relating to the other notes are 
somewhat different March 15, 1872, Car- 
penter being indebted to Woodbui-y for sup- 
plies, paid him on account thereof, ?1,545, by 
his note on four months; this note was 
transferred by defendant to Twitchell & 
Champlain of Portland, and it was discount- 
ed at one of the banks in this city. When 
it fell due, Carpenter was not able to pay it, 
as his lumber was not through the boom, 
and to renew the same, made a new note for 
$1,G0G.80, dated July 15, payable to the order 
of the defendant in four months at any bank 
in Portland. This note was endorsed by de- 
fendant and sent by him to Twitchell, Cham- 
plain & Co., and the same was discounted, 
the proceeds being applied to the payment of 
the former note, the discount and expenses. 
This last note fell due November 15-18, and 
was paid by Carpenter under the following 
circumstances, as stated by defendant in his 
deposition. "Jlr. Carpenter a few days be- 
fore the note came due, I think on the 9th of 
November, came into my store which was 
also the express office, to send some money 
to TT\utchell & Champlain to pay his note, 
which we supposed was held by them. I 
think he made some inquiry as to the ex- 
pense of sending the money. * * «= We 
gave him the information. He said that he 
had been trying to get a draft to send in 
place of the money, and that he could not get 
one. 1 asked Mclntire if we had any funds 
on which we could draw. He replied that 
there was a balance in Bangor due us of 
about $1,700. It was said by one of us that 
Carpenter wanted about ?1,606 to pay a note 
to T., C. & Co. Mclntire replied that he 
could let him have this check, and T., C. & 
Co. would give us credit for the balance. He 
counted out ?1,606 and paid it over to Mc- 
lntire, and requested him to send the draft 
and get his note." The defendant denies that 
there was previously anything said or done 
by him to induce Carpenter to pay this 
amount. 

A draft of §1,700 was sent by Woodbury 
to T.. O. & Co., drawn on Wheelwright, Clark 
& Co., Bangor, with directions to appropriate 
$1,G0G to payment of Carpenter's note, and 
to credit defendant with the balance on ac- 
count, which directions were complied with, 
and the note of Carpenter's was sent back 
to Woodbury. This payment was made by 
Woodbury, by his own draft, and was his 
individual personal act, and not in any re- 
spect, any thing done by him as agent for 
the express company. 

Woodbury here becomes an actor in making 
this payment. He receives the amount of 
the note from Carpenter a week or more be- 
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fore its maturity, and when the time of pay- 
ment arrives, forwards a draft drawn by him 
■on another party for a larger amount, with 
instructions to pay the Carpenter note from 
the proceeds, and apply the balance to his 
credit on account. By so doing his own ac- 
tions make him a recipient of the payment. 
The money is brought home to him. He re- 
ceives it, well knowing that Carpenter is in- 
solvent, and that he intends a preference. 
He aids and assists in perfecting and com- 
pleting this preference, and does his part 
therefore in accomplishing a preference 
which he knew the law would not sanction 
and sustain. Knowing all that he did, the 
law required of him to withhold this pay- 
ment, and prevent Carpenter from complet- 
ing it; and he certainly should not have 
taken any part in aiding Oai-penter in his 
purpose to defeat the provisions of the bank- 
rupt act. 

A third note was given by Carpenter to 
"Woodbury, August 17, 1872, in payment for 
supplies, for the sum of ?900, on four months 
payable at any bank in Portland. This note 
was endorsed by "Woodbuiy to C. J. Walker 
& Co.. and was discounted at the First Na- 
tional Bank; it fell due December 17-20. A 
few days before its maturity, Carpenter went 
to defendant and informed him he had not 
money enough to pay this note, and wanted 
to borrow enough to pay it, and would pay 
in a few days. Defendant told his clerk to 
let him have enough money to make up what 
he was short, and to give him a draft on 
Wheelwi-ight & Clark for §900, and take 
what bills he had and his due bill for the 
balance. 

Carpenter paid Mclntire §339, and borrow- 
■ed of "Woodbury §361, for which he gave his 
due bill, and the §900 draft was sent by de- 
fendant to C. J. Walker & Co., December 16, 
with instructions to pay Carpenter's note 
therewith. Walker testifies, he paid the note 
with this draft, and he thinks he returned 
the note to defendant, as it was customary 
with him to return notes when paid to the 
party from whom he received the money, 
imd he had nothing to do with CaiTpenter in 
this matter. So far as the §339 paid to de- 
fendant by Carpenter, are in question, the 
case is in all respects similar to the payment 
of the note of §1,606. But it is claimed by 
the assignee that Woodbury having lent Car- 
penter the sum of §561, to pay the residue of 
tlie note, and it having thereby become Car- 
penter's property, and been subsequently ap- 
plied to the payment, he has some right to 
recover this portion of the payment as being 
a. fraudulent preference, as that paid by his 
own funds. 

Such a ruling would certainly not be equi- 
table or just as between the parties, and the 
assignee, demanding equity, should conform 
to it in his requirements. The whole is to 
be received as one transaction. Carpenter has 
not, in fact, paid from his own money, which 
his creditors had a right to expect should be 
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applied to the satisfaction of their claims, 
anything beyond the §339, which belonged to 
him. The defendant nas, in reality, paid 
from his funds the remainder of the note, 
and should not be held accountable to the es- 
tate therefor, as the estate of the bankrupt 
has not in any manner been reduced by such 
payment. Before this payment was made, 
Oarptenter was indebted the full amount of 
the §900, and it could have been proved 
against his estate in bankruptcy. He has tak- 
en of defendant's money $561 to pay a bal- 
ance due them, for whidi he is now indebted 
to the defendant. There has been in this 
transaction a mere change of creditors for 
this sum of §561, and the assignee has no 
cause of complaint in that behalf. 

The testimony in the cause establishes that 
at the time of the payment of these three 
notes by the bankrupt, he was insolvent tind 
that his insolvency was well known to de- 
fendant. If any doubt could exist in the 
mind of Carpenter, respecting the purpose 
and intent of defendant in paying these 
notes on the 18th of October when the §1,200 
was paid, ceii:ainly there could be no possi- 
ble question upon that subject in November 
when the second note was paid. At that 
time defendant could not but be aware of 
Carpenter's absolute refusal to pay his. 
Ward's acceptances, and that he had al- 
lowed them to go to protest; that he had in 
October, when the §1,200 note fell due dis- 
posed of all his lands to Powers, and had 
promptly paid therefrom his note for §1,200, 
the consideration of which had been supplies 
for his lumbering operations, of which he 
had personally receivea t.:e benefit, and 
which from his conduct in paying it, instead 
of his overdue acceptances, defendant must 
have understood he deemed of such a char- 
acter as to require at his hands protection 
and preference, rather than his other liabil- 
ities. This view must have been even more 
convincing and conclusive as to Carpenter's 
purpose in November when he came to de- 
fendant, money in hand, ready prepared to 
pay the full amount of the §1,606, also given 
defendant for supplies; and the court enter- 
tains no doubt that both parties well under- 
stood that Carpenter was to take care of and 
discharge this claps of his liabilities to tlie 
entire exclusion of his other indebtraent. 

The law upon this subject of preference 
of endorsers by the maker of negotiable pa- 
per outstanding in hands of third parties 
was very fully examined by Leayitt, J., in 
Ahl V. Thomer [Case No. 103]. 

This was a bill in equity to recover of the 
defendants the amoun* of certain notes 
which had been paid by the bankrupts. It 
appeared that tht bankrupts residing at 
Memphis, obtained the endorsement of Thor- 
ner who resided at Cincinnati upon their note 
for §0,000. This note was discounted at Cin- 
cinnati. It was not paid at maturity, and 
was renewed by the same parties. The re- 
newal note fell due January 23, 1868. On 
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the 16tli of January, defendant received from 
the makers drafts on New York for .?5,SU0, 
with instructions to apply them to the pay- 
ment of this note. These drafts were ac- 
cepted by the holder in payment of the note, 
and the nots was cancelled, the difference 
of ?300 between the note and the draft was 
paid to the wife of the bankrupt. It ap- 
pearing that the bankrupt was then insol- 
vent, and that this note was paid with a view 
to a preference of Thorner over the other 
creditors, and that he had reasonable cause 
to believe the makers were insolvent, the 
court decided that Thorner's liability as 
creditor was such that the payment enured 
to his benefit, within the meaning of 35th 
section of the bankrupt act, and that lie was 
liable to refund to the assignee the full 
amount so paid. 

This case is identical therefore, with the 
present so far as the last two payments are 
involved, substituting the names of the par- 
ties in the present suit in that, with a change 
of the amounts, and it would present the 
very case now before us; and no reason can 
be given why it should not control the result 
in this suit. 

In Bartholomew v. Bean, 18 Wall. [85 U. 
S.] 641, Miller, J., delivering the opinion of 
the supreme court says: "If the money had 
been paid to him," the endorser, "directly, 
instead of the holder of the note, it could 
have been recovered; or if this money or 
other property had been placed in his hand 
to meet the note, or to secure him instead 
of paying it to the bankers, he would have 
been liable. * ■=* It is very obvious that 
the statute intended in pursuit of its policy 
of equal distributions, to exclude both the 
holder of the note and the surety or endorser 
from the right to receive payment from the 
insolvent bankrupt. It is forbidden. It is 
called a fraud upon the statute in one place, 
and an evasion of it in another. It was 
ntade bj' the statute equally the duty of the 
holder of the note and of the endorser to 
refuse to receive such a payment." 

I am constrained by these authorities to 
bold the defendant chargeable for the 
amount of the second note of Sl.GOU. and also 
for the sum of §339, paid by Carpenter in 
1)3 rt of the ?900 note, with interest from the 
date of such payments. The claim for the 
amount paid on the $1,200 note is more 
doubtful; but the conclusion at which I 
hav3 arrived is, that defendant is not charge- 
able therefor. He never received this 
amount; in no way dia this money come 
into nis possession; he had no part in mak- 
ing the payment. Carpenter, through a com- 
mon carrier, freely and voluntarily, and 
without any suggestion from the defendant, 
forwarded this sum, in the usual, ordinary 
coui-se of business, to meet his note at its 
maturity. 

The defendant neither did nor said any 
thing to cause this payment to be made by 
Carpenter', and is as innocent of aU connec- 



tion with that transaction as he would have 
been if absent from the country at the time. 
Being an entire stranger to the transaction 
I do not think he should be held chargeable 
for the amount thus paid; for if he is to be 
held accountable, every endorser aware of 
the maker's insolvency, and of his purpose 
to pay his endorsed paper, would be charge- 
able and liable to refund all such payments 
made within four months of bankruptcy pro- 
ceedings, although his liability was entirely 
contingent, and he was without knowledge 
of such payment until long afterwards. The 
cases before cited, recognize the liability of 
an endorser when he himself received the 
amount, or has directly or indirectly aided 
in the payment by the maker; but I do not 
think they can be extended to cover the 
present claim for the $1,200. and for this 
amount the defendant is not chargeauie. 
Decree accordingly. 
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THOMAS V, WOODHOUSE. 

[1 Cranch, C. C. 341.] i 

Circuit Court, District of Columbia. July Term» 
1806. 

Pkacticb at Law — SECintiTY fok Costs — Notice. 

The defendant may. at the trial-court, give 
notice to a non-resident plaintiff, that security 
for costs will be required, and the on use will be 
continued if the plaintifE is not ready to give 
the security. 

THE COURT continued this cause to en- 
able the defendant to give notice (according 
to law of Virginia, P. P. Ill), that security 
for costs will be reauired. 

CRANCH, Chief Judge, contra,, thought 
that the law did not intend that the plaintiff 
should be defeated of his trial, unless sixty 
days' notice had already been gi''en. 

Mr, Swann and E, J. Lee, for plaintiff. 

Mr, Taylor and Mr, Hiort, for defendant. 
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THOMAS et al. v, WOOLDRIDGE et al. 

[2 Woods, 667.] 2 

Circuit Court, S. D. Missouri. May Term. 
1875. 

Gakjtisomest — Judgment — State Pisocess, 

A jiidgment i-endered in a circuit court of the 
United Stjites connot he attached by process is- 
sued out of a state court against the plaintiff in 
the judgment- 
[Cited in Alabama Gold Life Ins. Co. v. Gi- 
rardy, 9 Fed. 142; Henry v. Gold Park 
Mining Co. 15 Ped. 650; Loomis v. Car- 
rington. 18 Fed. 98.1 

In equity. The case was as follows: On 
the 27th of May, 1874, [Edward] Wooldridge 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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recovered a judgment for $4,800 against the 
complainants as partners, in the circuit court 
of the United States for the Southern dis- 
trict of Mississippi. Afterwards, on the 2d 
of June, 1874, one Hedrich, a citizen of Louisi- 
ana, brought an attachment suit in the circuit 
court of Warren coanty, Mississippi, agamst 
Wooldridge for $6,000. Writs of attachment 
and garnishment were issued and served up- 
on Wooldridge and upon the complainants in 
this suit, who were the judgment debtors of 
Wooldridge. In July following, the complain- 
ants paid to the marshal, who held an execu- 
tion issued on the judgment against them, a 
sum sufficient to satisfy the costs of suit and 
the fees of the counsel of Wooldridge for ob- 
taining said judgment, amounting to the sum 
of $1,077; and the execution was thereupon 
returned by the marshal to the United States 
circuit court. The complainants tlien filed 
their answer in the attachment suit in the 
state court, acknowledging themselves indebt- 
ed to Wooldridg-e on the judgment in his fa- 
vor in the sum of $3,773. Notwithstanding 
these facts, the attorneys of Wooldridge 
caused another execution to issue on the judg- 
ment against complainants, which was pla- 
ced in the hands of the United States marshal, 
who threatened to seize and sell the propeity 
of the complainants to satisfy the same. The 
complainants, believing they were bound to 
pay the^ balance duo on the judgment recov- 
ered against them by Wooldridge to Hedrich, 
the plaintiff in the attachment suit, filed the 
bill in this case against Wooldridge and his 
attorneys, and against the marshal, to enjoin 
proceedings to collect the balance due on 
said judgment by virtue of the execution is- 
sued thereon. A preliminary injunction was 
allowed, restraining the defendants according 
to the prayer of tht blU. The case was heard 
for final decree upon thd pleadings and evi- 
dence. 

R. S. Buck and B. D. Clark, for complain- 
ants. 

T. J. Catchings and W. K. Ingersoll, foi 
defendants. 

[Before BRADLEY, Ghrcult Justice, and 
HILL, District Judge.] 

BRADLEY, Circuit Justice. The question 
in this case is, whether a judgment of this 
court may be attached by process issued out 
of a state court against the plaintifE in the 
judgment. The general rule applicable to for- 
eign attachments by the custom of Loudon 
(from which our attachment laws are de- 
rived) is, that a debt of record in a superior 
court, and even a debt In suit, cannot be at- 
tached. Different reasons have been assign- 
ed, namely, that a record is of too high a na- 
ture to be attached; that it is against the 
dignity of the coart to be thus interfered 
with; that the debt is quasi in custodia legis, 
and that the party has no opportunity to 



plead the attachment 1 Rolle, Abr. 552; 
Com. Dig. "Attachment" D.; Bae. Abr. "Cus- 
toms of London" H, 1; 1 Leon. 29, Cro. Bliz. 
63; Cro. Eliz. 691; Shinn v. Zimmerman, 3 
Zab. [23 N. J. Law] 150. But whatever may 
have been the ground of the rule, it has been 
adhered to in many of the states, though not 
in all. Serg. Attachm, 73; Drake, Attachm. 
§§ 638-643. The question is made to depend 
somewhat on the statutes of the particular 
states. In thosi, of Mississippi, there does 
not seem to be anything peculiar, if that would 
make any difference in the result Perhaps 
the best reason for the mle is, that an attach- 
ment of a judgment would be an inconveni- 
ent and dangerous interference with judicial 
proceedings, opening the door to fraud and 
collusion for the purpose of preventing the 
due course of justice. And there are peculiar 
reasons why the judgments of state and fed- 
eral courts should not be isubject to attach- 
ments issued by each other, in the desire 
which each should have to avoid conflicts 
of jurisdiction. A court has not done with a 
ease when judgment has been rendered. 
Many things have often to be done besides 
issuipg executions, many adjustments of 
rights have to be made, which require tl:at 
the court should keep the supervision and 
control of its own judgment in its own 
hands. Any interference by other courts with 
this control, or with the prerogatives of ex- 
eeuting its judgments and decrees in its own 
way, is calculated to excite jealousies be- 
tween the courts concerned. We think the 
rule is a good one, and that it ought to be 
sustained. It is not without sanction in the 
decisions of the United States courts. Be- 
sides that of .Tustice Story, in Franklin v. 
Ward [Case No. 5,055], which is referred to 
in the brief of counsel the case of Wallace 
V. McConnell, 13 Pet [38 U. S.] 136. is very 
much to the point There a debt was at- 
tached in a state court after suit had been 
brought upon it in the United States court, 
and the attachment was set up by way of a 
plea, puis darrein continuance. This plea 
was demurred to and overruled, and the su- 
preme court on error, affirmed the judgment 
The court held that to sustain such an at- 
tachment would produce a collision in the 
jurisdiction of the courts that would extreme- 
ly embarrass the administration of justice; 
but that if tlie attachment had issued before 
commencement of suit in the federal court, 
it might have been pleaded in abatement, if 
still pending, or in bar, if judgment had been 
rendered thereon. This case virtually decides 
the one before us, i-nd precludes further dis- 
cussion. The injunction must be dissolved 
and the bill dismissed with costs, Dewee 
accordingly. 
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Case No. 13,919. 

The THOMAS & HENRY v. UNITED 
STATES. 

[1 Brock. 367.] 

<3ireuit Court, D- Virginia. Nov. Term, 1818. 

Deposition — Db Bexb Esse — -Waiveu of Objeo- 

Tiox — Effect of — Pknal Actions— Puis- 

su.MPTioNS — Affidavit — Fobfeitdre. 

1. A deposition takou de bene esse, was of- 
fered in the district court on behalf of the Unit- 
ed States, to which it was objected, "that it was 
not taken and returned according to law." 
Held, in the appellate court, that this objection 
must be considered us applying to it as a deposi- 
tion in chief, and does not dispense witli the 
necessity of proving those circumstances which 
would have entitled the attorney for the United 
States to read it, as a deposition taken de bene 
esse. 

[Cited in Hunter v. International Ry. Imp. 
Co.. 1^8 Fed. 843.] 

2. Where the party, against whom a deposi- 
tion is taken, expressly waives all objection to 
it, this general waiver must be understood as 
extending to the deposition, only in the character 
in which it war- taken, and not as imparting any 
new character to it. not intended by the party 
taking it. Thus, where a deposition was taken 
de bene esse, and the adverse party waived all 
objection, such a waiver does not make it a depo- 
sition in chief. 

3. A deposition, taken before the trial, of an 
informer, who is entitled, under the act of con- 
gress, to a portion of a fine, forfeiture, or pen- 
alty, is not admissible evidence. The act of con- 
gress only makes such an informer a competent 
witness, when "he shall be necessary as a wit- 
ness on the trial;" of which necessity, the court 
must judge after hearing the other testimony. 

[Cited in Allen v. Blunt, Case No. 217.] 

4. In prosecutions for a violation of the act 
regulating the collection of duties on imports and 
tonnage, the United States are not required to 
prove guilt, but the accused must prove inno- 
cence. If, in any case, such a legislative provi- 
sion can be justified, it is in prosecutions under 
this act because the violation is generally per- 
petrated under all the secrecy that ingenuity 
can devise; and the means of proving innocence, 
at least to a reasonable extent, which is all that 
can be required, are in possession of the accused, 

5. A claim to a vessel and cargo filed in an ad- 
miralty cause, though sworn to. is not evidence. 
The law does not allow to the affidavit the 
dignity of testimony. If it amounts to any- 
thing, it is to no more than "the exclusion of a 
conclusion." 

6. A party, who offers as evidence in an ap- 
pellate federal court, p deposition, taken de bene 
esse, must show, that the reqiiisites of the judi- 
cial act have been complied with. viz. that the 
deponent is dead, out of the United States, or 
gone to a greater distance than 100 miles. &c., 
and, unless he does this, the deposition cannot 
be read. 

7. The act of congiess, requiring masters of 
vessels, &c., to make a report of their cargo, &c., 
does not forfeit the cargo for the omission of 
any specific article, constituting a part of the 
cargo, but onl> the article so omitted. Conse- 
quently, it is error in the court below, to render 
sentence of condemnation, forfeiting a portion 
of a cargo, iinless the libel charges, that that 
particular portion was omitted in the report. 

This cause came up on an appeal from 
the district court. The schooner Thomas & 
Henry "was libelled in the district court of 

1 [Reported by John W. Brockenbrough, Esq.] 



Norfolk, for acting in violation of the 30th 
section of the act of congress, passed the 2d 
of March, 1799, entitled, "An act to regulate 
the collection of duties on imports and ton- 
nage." 1 Story, LaTVS. c. 128, § 30, 598 [1 
Stat. 649, c. 22], The libel charges, 1. That 
the schooner Thomas & Henry arrived from 
a foreign port, -within the United States, 
and -within the jurisdiction of this court, 
having on board a cargo consisting, princi- 
pally, of distilled spirits, and that part of 
the said cargo, of the value. In all places, of 
more than $400, were unladen and delivered 
from on board the said schooner -without any 
permit. 2. That the master of the said 
schooner did not, within forty-eight hours 
after his arrival, and the arrival of the said 
schooner, make any report, in writing, to 
the surveyor, acting as inspector of the rev- 
enue, for the port aforesaid, of the facts 
and circumstances required by law to be so 
reported The libel concludes by praying 
that a citation may issue against the Thomas 
& Heni-y, her tackle, apparel, and furniture, 
and her cargo, so far as the same consists 
of foreign distilled spirits; that the same 
may be condemned as forfeited to the Unit- 
ed States, to be sold by a decree of the court, 
and the proceeds distributed accordingto law. 
Thomas Fletcher filed his claim, setting forth 
that he was joint owner with H. Parker, of 
the American schooner Thomas & Hqnry, and 
of thirty-four hogsheads of rum, and twenty 
barrels of limes, now libelled, and demand- 
ed tbe said vessel, her tackle, apparel, fur- 
niture, and cargo, to be restored to him. 
The claimant states, that he, and H. Parker, 
both native citizens of Virginia, and residents 
of the county of Accomack, are the owners of 
the Thomas & Henry, of which vessel. Thom- 
as Fletcher. Jr. is master; that the said 
vessel, on the fifth day of March, ISll, while 
lying in the district of FoUy-Iianding where 
she had, a few days before, arrived, from 
the island of St. Bartholomews, with the 
rum and limes aforesaid, and while the cus- 
tom-house oflScers of the United States were 
actually on board, engaged in gauging and 
measuring, the cargo -was taken possession 
of liy the revenue cutter, and conducted to 
the port of Norfolk, and there libelled, al- 
though "no act had been done, or omitted, 
on the part of the owners, or master of the 
said vessel, relative to the laws of the Unit- 
ed States, whereby the vessel, or her cargo, 
became liable to seizure, or forfeiture; that 
no part of the said cargo" (thirty-four hogs- 
heads, which were seized), "so brought in, 
was landed prior to the said seizure, but 
that the whole which was imported, was on 
board at the time of the seizure." A similar 
claim was filed by Henry Parker, the other 
joint owner. In the district court, the dep- 
osition of Thomas V. Butler, the mate of 
the revenue cutter, taken in open court, was 
introduced by the attorney for the United 
States. Butler states, tbat he was ordered 
by the captain of the cutter, to take posses- 
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sion of the Thomas & Henry; that he -went 
in a boat into Pungoteaque river, Tivhere he 
found the vessel in the act of discharging 
two hogshead of rum, part of the cargo on 
deck, with a lighter alongside, and two hogs- 
heads in the slings, and the crew breaking 
up the cargo in the hold; that he asked the 
captain of the vessel for his authority for 
landing his cargo. The captain stated that 
he had entered his vessel, but upon being 
asked for his permit to land, he produced 
none. The deponeht further stated that the 
cutter was sent from the port of Norfolk, 
by the direction of the collector of the dis- 
trict of Norfolk and Portsmouth, to take 
possession of the said schooner Thomas & 
Heniy, in consequence of information given 
by the mate and some of the crew of the 
said schooner: That at the time he took 
possession, and made seizure of the said 
vessel, she had on board thirty-four or thir- 
ty-five puncheons of rum, that after tak- 
ing possession of her, with such cargo as she 
had on board, he proceeded with her to the 
port of Norfolk, where she was surrendered 
by deponent to the marshal. Upon being in- 
terrogated by the court, the witness stated, 
that a part of the cargo had been landed 
before he took possession of her. Witness 
was obliged to change the trim of the ves- 
sel, she being entirely out of trim. There was 
a large vacancy midships, occasioned, as he 
believed, by the removal of a part of the 
cargo. She was, consequently, too much by 
the stern. 

There was no countervailing evidence in- 
troduced by the claimants, in the district 
court, but at the trial in the circuit court, 
the depositions of Robert Pitts, George P. 
Barnes, and "William Pitts, taken subsequent 
to the trial in the district court were of- 
fered. The deposition of Robert Pitts, stat- 
ed, that he was on board the schooner Thom- 
as & Henry, at the time that the boat from 
the revenue cutter boarded her and took pos- 
session, with intent to assist the inspectoi*, 
George P. Barnes, in moving and marking the 
cargo; that it was necessary to move the 
hogsheads out of the way to get at the car- 
go, to gauge and mark it, and that there was, 
at that time, no appearance of any part of 
the cargo having been removed. George P. 
Barnes stated, that he was an inspector of 
the revenue for the district of Folly-Landing, 
in ISll, and that the schooner Thomas & 
Heniy, Captain Thomas Fletcher, Jr., arriv- 
ed at Pungoteaque, in the port of Folly- 
Landing, in March, 1811: that immediately 
after the arrival of the schooner, he went 
down to Pungoteaque, and went on board to 
inspect her cargo: that while he was on 
board, and was in the act of inspecting her 
cargo, and marking the hogsheads of rum. 
tliat a boat came alongside with the officer 
of a revenue cutter, belonging to the United 
States, commanded by a Captain Hamm: 
that some desultory convei-sation took place 
between the deponent, and the officers of the 
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cutter, and that they either told him. or he- 
was impressed with the belief, that his au- 
thority had ceased as an inspector on board 
the said schooner, and that he left her and 
returned home. To the best of deponent's- 
recolieetion, there were about thirty or thir- 
ty-five puncheons of rum, and he did not 
discover any particular deficiency of cargo 
midships of said schooner, or that there was- 
any breakage of the cargo in the midships. 
William Pitts was employed on board the 
Thomas & Henry, to assist in moving the 
cargo, for the inspection of the custom-house 
officer; and while he was so employed, in 
the presence of the custom-house, officer, the 
said schooner was seized, with her cargo, by 
Captain Hamm, of the revenue cutter. Wit- 
ness stated, that the floor of the said schoon- 
er was then covered, from main to foremast, 
with hogsheads of rum, and barrels of limes; 
and there was no appearance of the cargo- 
having been broken in any part of the ves- 
sel. In the district court, the vessel and car- 
go were condemned, and from this sentence 
of condemnation an appeal was taken to this 
court. 

MARSHALL, Circuit Justice. Much of the 
testimony found in the record, has been ob- 
jected to, and to these objections, the first 
attention of the court has been directed. 
The depositions of Lewis Gordon and John 
York, the persons on whose information the 
seizure was made, were taken de bene esse, 
and are offered as evidence. Two objections 
are made to their being read: 1st. That it 
does not appear, that they might not havfr 
been produced in the district court. 2d. 
That they are interested, and, therefore, in- 
competent witnesses. 

According to the judicial acts a deposition 
taken de bene esse cannot be read at the 
trial, unless it appear to the court that the- 
witness is dead, or has removed out of the 
United States, or to a greater distance from 
the place of trial, than one hundred miles,, 
or that he is unable to attend the court. No 
one of these requisites appear on the record 
to have been complied with. But, it is said 
by the attorney for the United States, veiy 
correctly, that if a deposition be read with- 
out objection, all objections to it are under- 
stood to be waived, and if particular excep- 
tions are taken, all others are waived. To 



2 See the judicial act of 1789. 1 Story, Laws,, 
e. 20, §§ 30, G4 [1 Stat 8S]. "And if an appeal 
be had, such testimony" (depositions taken de 
bene psse, &e.) "may be wsed on the trial of the 
same, if it shall appear to the satisfaction of 
the court, which shall try the appeal, that the 
witnesses are then dead, or gone out of the Unit- 
ed States, or to a greater distance tlian as afore- 
said," (viz. one hundred miles,) "from the place 
where the court is sitting; or, that by reason oE 
age, sickness, bodily infirmity, or imprisonment, 
they are unable to travel and apoear at cotirt: 
but not otherwise. And, unless the same shall 
be made to appear on the trial of any cause, 
with respect to witnesses, whose depositions 
may have been taken therein, such depositions 
shall not be admitted, or used in the cause." 
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these depositions, he insists, a particular ob- 
jection -was made in the district court, which 
is not Talid. The objection is, "that the 
deposition was not taken and returned ac- 
cording to law." I must understand this 
objection as being, that that deposition is not 
taken and returned, according to law, as a 
deposition in chief. It does not appear, that 
the attorney for the United States, offered 
to prove those circumstances, which would 
entitle him to read it, as a deposition taken 
de bene esse. This he ought to have done, 
when the objection was taken to It, as a dep- 
osition in chief. Although the attorney for 
the claimants might have explained himself 
more fully he was not bound so to do; and 
the party offering the deposition, was bound 
to show, that it was admissible. Even if 
this reasoning were incorrect, the certificate 
of the magistrate is insufficient. That is, 
that the deposition was taken, because the 
witness was a transient person. The depo- 
sition of John York was also objected to, 
because, "it did not appear to have been 
duly, taken, according to the act of congress." 
This objection was overruled, because notice 
was given to the persons in possession of 
the property. This reason is certainly suffi- 
cient for overruling the objection, if taken 
to it as a deposition de bene esse. But if 
offered, unaccompanied by the evidence, 
which would justify its being read as a dep- 
osition de bene esse, it must be supported as 
a deposition, taken in chief, or it cannot be 
read. I think it not improbable, that the 
objections on the part of the claimant were 
understood to be made to the regularity of 
the depositions, as taken de bene esse, and 
that the fact of the witnesses having left 
the United States, or having removed to a 
distance of more than one hundred miles 
from the place of trial, was neither contro- 
verted, nor controvertible. But I deem it 
proper, in cases where depositions are taken 
under the act of congress, that the requisi- 
tion of the act should be observed, and 
should appear to have been observed. 

On the part of the United States, it is eon- 
tended, that so far as respects the deposi- 
tion of York, these requisites are dispensed 
with, by the appearance of the attorney of 
the claimants, under an express declaration, 
that he waived all objections to the proceed- 
ings. But I understand this general waiver, 
as extending to the deposition, in the char- 
acter in which it was intended to be taken, 
not as giving it a new character, not intend- 
ed by the party taking it. It was not taken 
under a commission, issued by the court, 
and is, consequently, taken de bene esse. 
The waiver of all objection to the proceeding, 
therefore, is a waiver of objection to the 
deposition, as one de bene esse, and cannot 
be understood to make it a deposition in 
chief. 

The objection to the competency of these 
witnesses, is also entitled to serious consid- 
eration. The law certainly is, that the wit- 
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ness must be competent, when his testimony 
is given, and if he be not then competent, 
his testimony is inadmissible. If these wit- 
nesses were competent, it must be, because 
the very act of giving their depositions 
amounted to a release of their interest. Is 
this soV Had the depositions not been of- 
fered at the ti-ial, but been shown to defeat 
a claim to their share of the forfeiture, 
would the attempt have succeeded? Had 
the depositions been rejected for any cause 
whatever, could they have extinguished the 
rights of the informers? I am not prepared 
to answer these questions in the affirmative. 
The language of the law would seem to jus- 
tify these doubts.3 if any person, entitled 
to a share of the forfeiture, "shall be neces- 
sary as a witness on the trial," says the act, 
"such person may be a witness upon the 
said trial," &c. Who is to judge of this 
necessity? Certainly not the collector. It is 
not for him to oust the informer for his own 
benefit. Then the court must judge of this 
necessity, and must judge of it, after hear- 
ing the other testimony. Such person "may 
be a witness on the trial." This language, I 
think, is not applicable to a deposition, taken 
before the trial. Gordon and York were' not 
witnesses at the trial. They were witnesses 
before the trial, at the time when these dep- 
ositions were taken by a magistrate. The 
act of congress does not speak of deposi- 
tions, and it seems to me, that such persons 
can be rendered competent to give deposi- 
tions, only by releasing their interest. 

On both grounds, therefore, I think these 
depositions inadmissible. Indeed their tes- 
timony was either rejected or disregarded 
in the district court. 

The direct testimony of the informers be- 
ing discarded, the case turns on the other 
proofs in the cause. The act under which 
this seizure was made, declares that "in ac- 
tions, suits, or informations to be brought, 
where any seizure shall be made pursuant 
to this act, if the property be claimed by any 
person, in every such case the onus proband! 
shall be upon such claimant." See 1 Story, 
Laws, c. 128, § 71, p. G33 [1 Stat. 678, c. 22], 
In this ease, then, the United States are not 
required to establish guilt, but the claimants 
must prove innocence. It is not the duty of 
the judge to justify the legislature, but sure- 
ly, if, in any case, such a legislative provi- 
sion be proper, it is in this. The fact is gen- 
erally premeditated, and is perpetrated un- 
der all the precautions and in all the secrecy 

3 "If any officer, or other person, entitled to a 
part or share of any of the fines, penalties, or 
forfeitures, incurred in virtue of this act, shall 
be necessary as a witness, on the trial, for such 
fine, penalty, or forfeiture, such officer, or other 
person, may be a witness upon the said trial: 
but in such case he shall not receive, &c., auv 
part or share of the said fine, &c., and the part, 
or share, to which he otherwise would have been 
entitled, shall revert to the United States." Act 
1799, e, 128, § 91; 1 Story, Laws, 656 [1 Stat. 
697], 
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wliieli ingenuity can suggest, and the means 
of proving innocence, at least, to a reasona- 
ble extent, whicli is all that can be required, 
are in possession of the accused. In such a 
case, he may, without a violation of principle, 
be required to prove his innocence. In such 
a case, the absence of testimony, clearly in 
the power of the claimants, if not supplied 
by other equivalent testimony, must be fatal. 
It is impossible to smuggle so large a part of 
a cargo, as is charged to have been smuggled 
in this case, without the knowledge of the 
master and crew. Consequently, their testi- 
mony against the fact, if believed, would be 
nearly conclusive. Why is it not produced? 
The master, being himself liable to a fine un- 
der one of the charges in this libel, was per- 
haps not admissible as a witness; but to 
the crew, no objection existed. Why were 
they not examined? If they were unattain- 
able, this fact ought to have been shown, 
and might have excused their non-produc- 
tion. The deposition of one of them only 
was offered, and his was taken so irregular- 
ly, as to be rejected. No attempt appears to 
have been made to take it again, or to take 
the depositions of other mariners. The docu- 
mentary papers which usually accompany a 
cargo, and show its amount, are not pro- 
duced. There is no testimony to prove, and 
no reason to believe, that the thirty-four 
puncheons of rum, and twenty barrels of 
limes, mentioned in the paper called a re- 
port and manifest, if we add the barrel of 
sugar, and of coffee found on board, and not 
included in the paper, constituted a full car- 
go for the vessel; nor is there any testimony, 
of any description, to show that she sailed 
with less than a full cargo. 

To the absence of important testimony in 
the power of the claimants, is to be added, 
the testimony on the pai*t of the United 
States. The mate of the i-evenue cutter 
found a lighter by the side of the vessel, the 
use of which, it is fair to presume, was to 
receive goods from her, although no permit 
had been granted. I say none was granted, 
because none is produced: nor is any circum- 
stance proved, to create a presumption that 
one was granted. The arrangement of the 
cargo forms a strong presumption, that a 
part of it had been taken out. A lai'ge va- 
cancy was found in the place which would 
have been filled in preference; and the car- 
go, which did not appear to have been moved, 
was so disposed, that the vessel could not 
have been navigated. No evidence was offer- 
ed to do away these causes of suspicion. I 
do not term the claims evidence, although 
they are sworn to, because the law does not 
allow to the affidavit made to them the dig- 
nity of testimony. If they amount to any 
thing, it is to no more, if I may use the 
phrase of Lord Coke, than "the exclusion of 
a conclusion." 

Such are the circumstances under which 
this case appeared in the disti-ict court. The 
judge of that court was, 1 think very prop- 



erly, of opinion, that they do not establish 
the Innocence of the transaction. 

In this court, the depositions of Robert 
ritts, George P. Barnes, and Wm. Pitts, are 
offered. To the reading of these depositions, 
the attorney for the United States objects, 
because, they are taken de bene esse, and 
it does not appeal*, that the two Pitts have 
gone out of the United States, or to a greater 
distance from this place than one hundred 
miles. This objection is, undoubtedly, con- 
clusive; but as I have no doubt of the fact, 
I should allow the counsel for the claimants 
now to prove it, if these depositions would 
alter the case. I shall, therefore, consider 
them as if they were admitted. They are in- 
tended to meet the testimony of Butler, the 
officer of the revenue cutter, and to dis- 
prove the strong circumstances stated by 
him. 

Before examining the testimony particular- 
ly, I will notice some general circumstances 
attending it, which seem to me to be worthy 
of observation. The testimony of Butler was 
in the cause, long before it was tried. Why 
was not this explanatory or conflicting evi- 
dence offered in the district court? It must 
have been within the knowledge of the 
claimants; why was it not taken? Why 
have they now taken it ex-parte? If it be 
true that the law authorizes this proceeding, 
it is not less true, that testimony, acquired 
under such circumstances, ought to be crit- 
ically examined, and not carried beyond the 
plain meaning of the words of the witness; 
that material omissions justify the conclu- 
sion, that the facts omitted to be noticed, 
could not be noticed satisfactorily. With 
these observations. I shall examine these 
depositions. Robert Pitts states, that he 
was on board of the vessel when she was 
seized; that they had to move the hogsheads 
out of the hatchway to get at the cargo, and 
there was no appearance of any thing hav- 
ing been moved when he went on board. He 
does not say how many hogsheads were re- 
moved. Two hogsheads were on the deck 
and one on the slings, according to the tes- 
timony of Butler, who also says, that ap- 
pearances indicated the recent removal of 
three hogsheads. When the witness says, 
there was no appearance of any having 
been moved, he states his own conclusion, 
which may have been drawn from the ap- 
pearance of the hogsheads he saw. He does 
not say, that there was not a large vacancy 
in the centre of the vessel, nor that the dis- 
position of the cargo was compatible with 
the navigation of the vessel. George P. 
Barnes has, at least, sworn carelessly in say- 
ing, that he went on board the vessel im- 
mediately on her arrival. He says, he did 
not discover any particular deficiency of 
cargo midships of said schooner, nor that 
there appeared to be any particular break- 
age of the cargo in the midships. This tes- 
timony is entirely negative, and instead of 
stating facts from which his conclusions 



THOMAS (Case No. 13,921) 



[23 Fed. Cas. page 992J 



are drawn, states the conclusion of the wit- 
ness. He does not say that the midships 
•were full; that the large vacancy, describ- 
ed by Butler, did not exist. He does not 
say that ihe hogsheads were there; but 
that no particular breakage of the cargo ap- 
peared. He may not have considered this 
vacancy, if he observed it, as evidence of 
the breakage of the cargo; and if he did not 
so consider it, the vacancy may have made 
no impression on him. William Pitts says, 
that the floor of the schooner, from main 
to foremast, was covei-ed, when she was 
seized, with hogsheads of rum and barrels 
of limes, and that there was no appearance 
of the cargo having been broken in any 
part. This testimony is certainly more ex- 
plicit than any other. Had it been taken 
in the district court, or were any satisfac- 
tory reasons assigned for its not having been 
taken; or had an opportunity been given to 
cross-examine the witness, I will not say, 
that his testimony would have outweighed 
the conflicting and more explicit testimony 
of Butler; but I will say, that it would 
have had much more influence on my mind 
than it now has. 

I come now to consider the second charge 
in the libel, the omission to make the report 
required by law. The claimants contend 
that the allegation of this ofCence in the li- 
bel is too defective to sustain a sentence of 
condemnation, whatever the testimony may 
be. My opinion on this point depends on 
the construction of the act of congress. If, 
by that act, the rum is forfeited for the 
omission of any thing required, although 
the report may be perfect so far as respects 
the rum, then 1 rather think the libel is not 
so totally insufHcient as to be incapable of 
sustaining the sentence. It alleges, in sub- 
stance, that such a report as is required by 
the act, was not made. But if the fort'eiture 
of the rum depends on some omission re- 
specting that article, then I presume the 
attorney for the United States, would not 
hazard an argument in support of this count 
in the libel. Act 1799, c. 12S, § 30 [1 Story, 
Laws, 59S; 1 Stat. 649, c, 22]. On the best 
consideration I can give to this section of 
the act of congress, I am of opinion that 
ibe I'um is not forfeited, unless something 
respecting that article be omitted in the re- 
port. Tlie act requires that a certain re- 
poit Shall be made, and does not forfeit 
the cargo, if the report be not made in the 
form prescribed, but the rum which is omit- 
ted. If no rum be omitted, the article to 
be forfeited, does not exist. Let us vary 
the phraseology and read it thus, "On pain 
of five hundred dollars, and the article so 
omitted." All, I presume, will admit, that 
only so much of the cargo as was omitted, 
would be forfeited, and that it would be 
indispensable to the validity of the libel, 
that it should specify the omitted article. 
When, instead of saying that the omitted 
article shall be forfeited, the law says that 



the omitted rum shall be forfeited, I con- 
strue the law as equally requiring, to pro- 
duce the forfeiture, that rum should be omit- 
ted, and consequently that the omission 
should be charged in the libel. 

The following decree was rendered, re- 
vei-sing in part the sentence of the district 
court, and giving the attorney for the Unit- 
ed States leave to amend his libel. 

"This cause came on to be heard on the 
transcript of the record of the district court, 
and on the depositions taken in this coui't, 
and was argued by counsel. On considera- 
tion whereof, this court is of opinion, that 
there is error in so much of the sentence of 
the district court, as condemns the foreign 
distilled spirits therein mentioned, it being 
the opinion of this court, that the libel is 
insufficient to sustain that part of the sen- 
tence: It is, therefore, the opinion of this 
court, that so much of the sentence of the 
district court as condemns the foreign distill- 
ed spirits on board the Thomas & Henry, 
be reversed and annulle(}. And on the mo- 
tion of the attorney for the United States, 
leave is given him to amend his libel, and 
the cause is retained for further proceed- 
ings." 
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The THOMAS A. SOOTT. 

[Cited in Cartwright v. The Othello, Case No. 
2.483, Nowhere reported; opinion not now ac- 
cessible.] 



Case No. 13,9S1. 

The THOMAS A. SCOTT. 

[1 Brown, Adm. 503; i 7 Chi. Leg. News. lO.I 

District Court, E. D. Michigan. Aug., 1874. 

Collision — Vessel Anitouxn — Nauhow Channels 
— Stopping— Judgment op Master. 

1. A vessel can be Jidd in fault for her con- 
dtict only to the extent of risk or danger of col- 
lision with another vessel, as indicated by the 
relative situation of sticli other vessel at tlie 
time she detpMnines upon a particular course of 
action, making proper allowance for the prob- 
ability of a change in the relative situation of 
such other vessel. 

[Cited in The Cherokee, 15 Fed. 122.] 

2. It is not improper, under any and all cir- 
cumstances, for a steam vessel to enter the old 
channel of St. Clair Flats, and attempt to pass 
through, while another ve."5sel is aground upon 
one of its banks. It depends upon the apparent 
situation and circumstances of the vessel 
aground. 

3. A vessel aground in a narrow channel, hut 
in a situation to admit of other vessels passing 
her in safety, should, on the approach of an- 
other vessel, cease her efforts to get off until 
such other vessel has passed. 

4. Whore a schooner aground upon St. Clair 
Flats, upon an even keel, with room for other 
vessels to pass, saw a large propeller approach- 
ing, and did not cease her efforts to get off. but 

1 [lieportcd by Hon. Henry B. Brown. District 
Judge, and here reprinted by permission.] 
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swung partly across the channel: Held, that the 
propeller was not in fault for coming Sown the 
channel with the intention of passing the schoon- 
er while aground. 

5. Nor was she in fault for pushing on and at- 
tempting to pass the schooner on her starboard 
side, instead of stopping and backing. 

6. Having been placed in sudden peril by the 
fault of the schooner, the master of the propel- 
ler could not be blamed when, in the exercise of 
his best judgment, he adopted a course which 
may have been erroneous. 

Libel for damage done to schooner Fred. A.- 
Morse, by a collision upon St. Clair Plats. The 
schooner Morse, of 592 tons burden, aiTivedofiS 
the entrance to the flats, in tow of the tug 
Brockway, at 7 a. m., and lay there about 
two hours, waiting for the propeller Vander- 
bilt, then aground on the flats, to get off. As 
the propeller floated, she passed up the chan- 
nel; and the tow supposing her bound up, en- 
tered it. The Vanderbilt, however, after 
passing the range lights, winded around, and 
came down the channel, meeting the tow 
about the middle stake. The swell was so 
great, she forced the Morse aground, on the 
starboard side of the channel, about 100 feet 
above the middle, where she lay on an even 
keel till just before the collision. Several pro- 
pellers were lying at the Club House above 
the flats, waiting for the Vanderbilt to get 
off. The Thomas A. Scott, among the rest, 
had lain there two days. Seeing the "Vander- 
bilt released, they all started down, the Fisk 
and Gould ahead. These two, as well as the 
bark Erastus Corning (a large grain vessel), 
in tow of a tug, passed the Brockway and 
Morse on their port side. The Scolt followed, 
and after passing the range lights, observing 
the bow of the schooner swing two points to 
the port, whistled twice; the Brockway re- 
sponded, and the Scott starboarded, and at- 
tempted to pass the tow on its starboard side, 
grounded a little below the stern of the 
schooner, forced her off and across the chan- 
nel. The current swung her stern into the 
schooner and damaged her. 

H. B. Brown, for libellant. 

The propeller was in fault— 

(1) In entering the channel at all while the 
schooner was agi-ound. It is admitted the 
master of the propeller saw the schooner 
aground, and the tug at work upon her. He 
was bound to know the tug would pull her off 
some time, and that in swinging off., her bow 
w;ould obstruct the channel more or less. If 
the master insisted upon going down and en- 
countering this contingency, he took upon 
himself the risk, and must answer for the 
consequences. The Milwaukee [Case No. 9,- 
02G]; The Vicksburg [Id. 16,931]; The Helen 
R. Cooper [Id. 6,333], The Geo. Law [Id. 5,- 
330]; The St. John [Id 12,224]; The Germa- 
nia, 3 Marit. Law Cas. 269. In this connec- 
tion, I refer to the rules of the svpervising 
inspectors for the Western rivers, which for- 
bid vessels entering narrow channels while 
others are passing through in an opposite di- 
23FED.CAS. — 63 



rection. Though not in terms applicable to 
St. Clair Flats, it is but an enunciation of a 
general rule as to navigation in narrow chan- 
nels. 

(2) In going at too great speed, and in not 
stopping and backing before the peril be- 
came imminent. Her actual rate through the 
water is of sma:il consequence. She Avas 
bound to keep herself entirely under control. 
The Alleghany, 9 Wall. [76 XJ. S.] 522. Pre- 
cautions to avoid a collision must be seasona- 
bly taken. The Vanderbilt, 6 Wall. [73 U. 
S.] 225; The Russia, 3 Marit. Law Cas. 290. 
A vessel has no right to thrust herself into 
danger, and then complain that the conse- 
quences were inevitable. Best evidence of 
the speed of the propeller is the fact that, al- 
though she drew nearly two feet more water 
than the Morse, she did not fetch up until 
she had passed the stern of the Morse (then 
hard aground) from 20 to 50 feet. 

W. A. Moore, for claimant. 

There was no fault on the part of the pro- 
peller, and the collision must have been the 
result of inevitable accident. The City of 
London, Swab. 300; The Mai-pesia, L. R, 4 
P. C. 212; The Morning Light, 2 Wall. [69 
XJ. S.] 550; The Grace Gh-dler, 7 Wall. [74 U. 
S.] 203. Burden of proof, where inevitable 
accident is charged, is upon the party seek- 
ing to hold the other in fault. The Bolina, 3 
Notes Cas. 208; 1 Pars. Shipp. & Adm. 527. 

LONGYEAR, District Judge. 1. In the 
absence of positive law applicable to the 
ease, a vessel can be held in fault for her 
conduct only to the extent of risk or danger 
of collision with another vessel, as indicated 
by the relative situation of .such other ves- 
sel at the time she determines upon the par- 
ticular course of action in question, making 
all proper and reasonable allowance for the 
probabilities of a change of the relative sit- 
uation of such other vesseL It was not 
contended, and if it had been, I should not 
be prepared to hold that, as applied to the 
particular locality here in question (the old 
channel on the St. Clair Flats), it is improp- 
er, and a fault under any and all circumstan- 
ces, for a vessel, especially a steam vessel, 
to enter the channel, and attempt to pass 
through, while another vessel is aground up- 
on one of the channel banks; and the above 
rule is enunciated as applicable to this case, 
on the assumption that it is not improper, un- 
der any and all circumstances; or, in other 
words, that it may be proper or improper, 
a fault or not a fault, according to the situ- 
ation and circumstances of the vessel 
aground apparent at the time of entering 
the channel. What, then, was the apparent 
situation of the Morse when the Scott enter- 
ed the channel V She was bound up, and 
was aground on the, to her, starboard chan- 
nel bank, on an even keel, lying parallel 
with the channel, and leaving ample room 
for vessels of the largest size to pass her in 
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safety. This was not only apparent from 
observation, but it had been made certain 
to the Scott by the fact that three vessels, 
each one as large as herself, had just passed 
through. Thus far, therefore, there was no 
impropriety in entering the channel and 
making the attempt to pass through. But 
it was said the efforts to get the Morse off 
then in progress were also apparent; and 
it was claimed that a probability of the posi- 
tion of the Morse being changed before the 
Scott could pass her ought to have been al- 
so taken into consideration, and that such 
probability rendered it improper to enter 
the channel while those efforts were going 
on. To that proposition I cannot give my 
unqualified assent- I think it more reason- 
able and consonant with the interests of nav- 
igation to hold that a vessel aground in a 
narrow channel, but in a situation to admit 
of other vessels passing her in safety, 
should, on the approach of another vessel, 
cease her efforts to get off until the other 
vessel has passed. To require other vessels, 
tinder such circumstances, to await the re- 
sult of such efforts, would be contrary to uni- 
versal practice, would tend to a serious hin- 
drance to navigation, and would often occa- 
sion serious detriment to vessel owners wao 
are in no manner in fault for the obstruc- 
tion to the channel. A vessel aground in a 
situation not admitting of other vessels pass- 
ing her in safety, presents, of course, a very 
different case, and one to which the forego- 
ing has no application. The Scott was, 
therefore, not in fault for entering the chan- 
nel as she did, and the first charge of fault 
is not sustained. 

2. That the Scott's speed was too great un- 
der the circumstances. I think there is a 
decided preponderance of proof that as soon 
as the Morse swung out into the channel, the 
speed of the Scott was checked down to not 
exceeding four miles an hour, and that, hav- 
ing decided not to stop entirely, but to make 
the attempt to pass the Morse on her star- 
board side, her engine was stopped and re- 
versed as soon as it was safe or necessary 
to do so. To have gone at a much less 
speed would have endangered her steerage 
way and her fetching up on the bank, and 
to have stopped and reversed sooner would 
have tended to swing her bows against the 
Morse. The second charge of fault is, there- 
fore, not sustained. 

3. That the Scott did not stop and reverse 
her engine until a collision had become in- 
evitable. As we have already seen, the ocott 
was rightfully in the channel. If the ilorse, 
when she saw the Scott approaching, had, 
as I think she ought to have done, desisted 
from her effort to get off until the Scott had 
passed, the accident would have been avoid- 
ed. But she continued her efforts, ana by 
doing so, threw herself athwart the channel 
and across the bows of the Scott, and that 
was the primarj' cause of the collision. Not- 
withstanding that, however, it was the duty 



of the Scott to avoid her if she could. Li- 
bellants' advocate contended that good sea- 
manship required that the Scott shoiild have 
stopped at once when she saw the ..uorse 
swing out across the channel. That it was 
within the power of the Scott to stop in time 
clearly appears by the proofs— the proofs 
showing that when the Scott saw the Morse 
swing out, the two vessels were from 500 
to 000 feet distant from each other, and tliat 
the Scott, at the rate she was then running, 
could be stopped in about 200 feet. But it 
must be borne in mind that she was going 
with the current, and that the channel was 
too narrow to turn round with safety, and 
if she stopped, she was in danger of drifting 
upon the bank and getting aground herself. 
The master of the Scott, taking in the whole 
situation, and using his best judgment, as 
mattei's then and there appeared to him, 
thought that by checking and changing his 
coui-se, he could safely pass the Morse on her 
starboard side, instead of on her port side, 
as he had intended, but which, on account 
of the manoeuvres of the Morse, had become 
impossible, and he acted accordingly. The 
result proved his judgment correct, so far 
as to his being able to get his vessel by the 
Morse, between her and the starboard chan- 
nel bank; and it is evident that he would 
have gone entirely clear, if the bow of the 
Scott had not brought up on the bank be- 
fore she had entirely passed the Morse, caus- 
ing her stern to swing round against the 
3Iorse, and doing the damage complained of. 
It may be that if the Scott had stopped, in- 
stead of making the attempt to pass after 
the Morse had changed her position, any ac- 
cident to either vessel would have been 
avoided. But that is merely conjectural and 
speculative, and it must be borne in mind 
that the emergency was brought about by 
the Morse hei-self; that the master of the 
Scott had but a few moments in which to 
deliberate; that he had the circumstances 
and situation all before him, and in view of 
them decided upon his course— a decision 
which the result showed was at least not 
an unreasonable one— and the accident hap- 
pened, as we have seen. Under all these cir- 
cumstances, it would not be reasonable or 
just to charge the Scott with fault for doing 
as she did instead of stopping, even if the 
probabilities were stronger than they are 
that by stopping the accident would have 
been avoided. The third charge of fault Is 
therefore not sustained. Libel dismissed, 
with costs to the respondent. 



THOMAS BWING. The (VAN S YOKEL v.). 
See Case No. 16.877. 
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[Cited in The Francis, Case No. 5,036. No- 
where reported ; opinion not now accessible. See 
The Thomas Gibbons, 8 Cranch (12 U. S.) 421.] 
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Case JSTo. 13,923. 

The THOMAS JEFFERSON. 

[3 Ben. 302.] i 

District Court. E. X>. New Mork. June, 1869. 

Chauter-Pauty — Breach — Insufficient Sail — 
Running AsnoicE — Negligence — Damages. 

1. A vessel was chartered to bring a cargo of 
oranges from Havana to New York, and, her 
sails being insufficient, she lost time on the voy- 
age, and, on arriving off Cape May, put in, in 
anticipation of heavy weather, and came to an- 
chor, and her master failed to keep a careful 
watch at night, and, the wind coming around so 
as to blow on shore, the chain parted and the ves- 
sel went ashore, the master's excuse for not drop- 
ping another anchor being that ice had formed on 
his decks, fiom snow which fell the evening be- 
fore, so that the second anchor and chain were 
covered up by ice, and could not be let go. The 
deckload was discharged for the purpose of get- 
ting the vessel off, and the vessel was then got 
off and came to New York, without taking the 
deck-load on board again, and it was after- 
wards sent to New York hy railroad and there 
tendered to the charterers, who refused to re- 
ceive it, (it having been frozen and damaged,) 
and filed a libel igainst the vessel, to recover 
damages for the non-fulfilment of the charter- 
party. Held, that the vessel was chargeable 
with fault in not having her sails in proper con- 
dition, whereby the voyage was delayed. 

2. The delay of the vessel being a fault, it was 
to be presumed against her that, but for that 
delay, she would not have been obliged to run 
into Delaware Baj'. and the disaster there would 
not have occurred 

3. The master was negligent in not keeping a 
vigilant watch while at anchor, and in not being 
prepared to drop a second anchor when the 
chain parted. 

4. The freezing and consequent injury to the 
deck-load must, therefore, be attributed to the 
vessel- 

5. She was chargeable with the injury to the 
deck-load, and with any damage sustained by 
the charterers, by the loss of any portion of her 
cargo by decay, arising from the delay of tiie 
vessel on the voyage. 

This was a libel filed by Michael Morrow 
and others, charterers of the schooner Thom- 
as Jefferson, to recover damages for the al- 
leged non-fulfilment of a charter, by -which 
the vessel was to bring a cargo of oranges 
from Havana. The libel alleged, that the 
vessel was not properly fitted with sails; 
that her master did not perform the voyage 
with proper diligence, and put into Delaware 
Bay, where, by negligence, he allowed the 
vessel to be blown ashore; that, having dis- 
charged the deck-load, he succeeded in get- 
ting the vessel off, but not with proper dili- 
gence, and then failed to take on board the 
deck-load; and that, by the decay of the 
cargo, consequent upon the delay and the 
freezing of the cargo, the libellants had been 
damaged. The answer denied any delay or 
negligence, and alleged that all the damage 
to the cargo was the result of perils of the 
sea. The evidence tended to show that the 
master of the schooner lost time on the voy- 
age, by not carrying sail, and that, when the 
vessel reached Cape May, the weather be- 

1 FReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ing threatening, it was determined, -with the 
approval of one of the charterers, who TvaS 
on board, to put into Delaware Bay, and 
the vessel anchored there about nightfall. It 
came on to snow, which turned to rain, and 
the wind, about midnight, came out from 
the northwest and blew heavily on shore, 
and the weather grew very cold, and about 
4 a. m. the chain parted. Efforts were made 
to let go the other anclior, and to hoist sail, 
but they were found to be so covered with 
ice that nothing could be done, and the 
vessel went ashore. The deck-load was after- 
wards discharged, and the vessel got off in 
three or four days, during part of which 
time the weather continued very cold, and 
ice made freely. After getting off, the vessel 
sailed for New York, without taking the 
deck-load on board again, and it was sent 
to New York by railroad, where it was ten- 
dered to the charterers, who refused to re- 
ceive it. 

Benedict & Benedict, for libellants. 
John E. Parsons, for claimants. 

BLATCHFORD, District Judge. The libel- 
lants, owners of a cargo of oranges and pine- 
apples, shipped them at Havana, on the 
20th of Februai-y, 186S, on board of the 
schooner Thomas Jefferson, for New York, 
under a charter-party made of that vessel 
by the claimants, her owners, to some of the 
libellants, for a voyage from Havana to 
New York. The charter-money was duly 
paid. The charter-party excepted the dan- 
gers of the seas and of navigation. The libel- 
lants claim that, through fault and negli- 
gence on the part of the vessel, arising from 
the incompetency of her master, and de- 
fects in her sails, delays and disasters oc- 
curred, which protracted the voyage some 
eight days, and destroyed some of the fruit, 
so that it was not delivered to the libellants 
hy the vessel. The answer denies all fault 
and negligence on the part of the vessel, 
and avers that, in the prosecution of her 
voyage, the vessel, by stress of weather and 
the force of the winds and the waves, was, 
on the 2d of March, 18G8, driven into Dela- 
ware Bay, inside of Cape May, where, on 
the next day, she was, by force of the wind 
and of the floating ice, driven on shore; 
that, to float the vessel, it became necessary 
to send on shore a portion of her cargo of 
oranges, in a partially frozen condition, from 
the severity of the weather, which was done; 
that the vessel was unable to take on board 
again such portion of her cargo, having refer- 
ence to the place and circumstances; but 
that the claimants, as soon as practicable,' 
caused such portion of her cargo to be 
brought to New York and tendered to the 
libellants, and that any damage thereto was 
due to the perils and dangers of the seas, 
and not to any fault or negligence on the 
part of the vessel, or of those in charge of 
her. 

I am satisfied that the libellants have 
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aaade out a case of negligence on the part 
of the master of the vessel, in respect to the 
occurrences in Delaware Bay, and of fault 
on the part of the vessel in having her sails 
In such poor condition that her master was 
obliged to heave his vessel to for some con- 
siderable time, on several occasions, and to 
shorten sail on other occasions, because he 
could not caiTy the sail which, under the 
same circumstances of wind and weather, 
he could have cai'ried, and would have been 
bound, under the charter of the vessel, to 
carry, if the sails of the vessel had been in a 
proper condition. She put into Cape May on 
the eleventh day of her voyage, at which 
time, on the evidence, she ought to have been 
near New York, if not quite arrived there, 
under ordinary circumstances. If her sails 
had been in proper condition. It is shown 
that other vessels carrying full sail were seen 
outstripping her when she was going under 
shortened sail. Her delay being a fault, it 
is to be presumed against her that, but for 
such delay, she would not have been obliged 
to run into Delaware Bay, and the disasters 
there would not have occurred. 

Under the circumstances which existed 
when she put in at Cape May, it was not im- 
proper for her to do so. But the evidence 
shows that her master was guilty of gross 
negligence, in not keeping his sails and wind- 
lass and his second anchor and chain free 
from ice, and in not having that anchor and 
chain in readiness for use, when the chain 
of the single anchor, with which he had an- 
chored inside of Cape May, pai*ted. If he 
had exercised proper vigilance in watching 
the weather and the wind, he could have 
been prepared to drop his second anchor the 
moment the chain to the first one parted. 
Instead of being vigilant he appears to have 
maintained no competent watch on deck, and 
to have known nothing himself of the con- 
dition of things which he testifies existed 
on his deck, arising from the change of 
wind and the sudden cold. Either such con- 
dition of things did not exist before the 
chain parted, and there was not the accumu- 
lation of ice on the sails and windlass and 
second anchor and chain which he now at- 
tempts to make out, as an excuse for the 
non-use of the second anchor, and for the 
drifting ashore of the vessel, or else he did 
not watch the formation of the ice, and at- 
tempt to check or obviate it. The master be- 
ing in fault in allowing his vessel to be de- 
prived of the use of her second anchor and 
cliain, her driving on shore, and the freezing 
of her deck-load of oranges, and their loss by 
decay consequent thereon, and on their trans- 
portation to New York by land, and on the 
time consumed therein, must be attributed 
to fault on the part of the vessel. She must, 
therefore, be held liable for the value of such 
deck-load, which was wholly lost to the libel- 
lants, and which they were not obliged to ac- 
cept in the condition in which it was ten- 
dered to them in New York, and for any legal 



damages sustained by the libellants, by any 
loss or decay of any other portion of the 
fruit, or in respect of any of the cargo of 
the vessel, arising from the delay of the ves- 
sel on her voyage, or from her going on shore 
at Cape May. I have not at all considered 
the question of whether the vessel was got 
off the shore at Cape May as soon as she 
might have been with proper diligence, be- 
cause, inasmuch as the right of action on the 
part of the libellants was complete when the 
vessel went ashore, such right would not 
have been impaired, if the vessel and her 
cargo had remained there to this day. 

There must be a reference to compute the 
amount of the libellants' damages on the 
principles above indicated, and a decree for 
such amount, in their favor, with costs. 



Case No. 13,924. 

The THOMAS KILEY. 

[3 Ben. 228.] i 

District Court, E. D. New York. April, 18G9- 

CoLLisiON — Damages — Exceptions — Demukrage— 
Pkivatb Sale op Cargo. 

1. Where a canal-boat, laden with coal, was 
sunk by a collision in the port of New York, and, 
after she was raised, her cargo was taken out 
and sold at private sale, without notice to the 
parties to be charged for the damages; and the 
boat was then taken to Elizabethport, N. J., to 
be repaired, where she was frozen in, so that slie- 
coiild not be repaired for over a month, and no 
sulHcient reason was shown for taking her from 
New York to be repaired, and the commissioner, 
to whom it was referred to ascertain the dam- 
age, allowed demurrage for the whole time, and 
also an item of loss on the coal, and the claim- 
ants excepted to this report: Held, that the own- 
ers of the beat could not recover demurrage for 
all the time of the delay, but only for a period 
of time sufficient to complete the repairs, under 
ordinary circumstances, 

[Cited in Johanssen v. The Eloina, 4 Fed. 574.] 
[See The Baltic, Case No. 824.] 

2. That the damage to the coal should have 
been ascertained by an appraisal, or by a sale 
upon notice; but, as it appeared that the cargo 
was, in fact, damaged, and that a sale at auction 
woidd probably have shown as nnich loss as was 
allowed, the court allowed the item to stand, 
marking its disapproval of the course pursued, by 
easting ou the libellant the fees of witnesses call- 
ed to prove that item. 

This case came up upon exceptions to the 
commissioner's report. The action was 
brought to recover the damages occasioned 
to the libellants by the sinking of a canal- 
boat, laden with coal, in a collision, which 
occurred on the 17th of January, 1807, in 
the port of New York. It appeared that the 
vessel, with the coal on board, was raised on 
the 22d of January, and taken to the Atlantic 
docks. The coal was then taken out, and 
sold at private sale, me discharging occupy- 
ing 2% days. The boat was then taken to 
Elizabethport, New Jersey, to be repaired, 
and almost immediately, on her arrival there, 

1 [Reported b> Robert D. Bt^nedict, Esq., and 
here reprinted by pfcrmissiou.J 
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she was frozen in, so that she could not tie 
put upon the ways until the 8th of March, 
when she was hauled rut, and the repairs 
to her completed. The commissioner allow- 
ed the libellants demurrage, at the rate of 
$7 per day, "^or the whole period of 47^ days, 
to which allowance exception is taken. The 
commissioner also allowed $1.50 per ton for 
depreciation of the coal, by reason of the 
damages caused by the mud and water, to 
which exception was also taken. 

BENEDICT, District Judge. As to the 
question of demurrage, I am of the opinion 
that the libellants are not entitled to recover 
demurrage for the period of detention caused 
by the fact that the boat was frozen in at 
Elizabethport, where she went to repair. 

The collision occurred in the port of New 
York, where, as the evidence shows, the re- 
pairs could have been eflfected promptly, and 
without any risk of freezing up. It is not 
shown that the repairs could have been done 
more cheaply at Elizabethport than in New 
York, nor does it appear that that was the 
home port of the vessel, nor is any reason 
whatever suggested by the evidence for tak- 
ing the boat to Elizabethport. 

The taking of the boat, without any suffi- 
cient reason, to a port where she was in dan- 
ger of being frozen up, and where she was, 
in fact, frozen up immediately upon her ar- 
rival, was an error on the part of the master 
of the canal-boat, for the consequences of 
which he alone is responsible. He cannot 
charge the respondents with a loss which the 
exercise of ordinary prudence on his part 
would have avoided. 

The report must, therefore, be modified, by 
reducing the demurrage to a period of time 
sufficient to complete the repairs under ordi- 
naiy circumstances. Any extra expense for 
taking the boat to Elizabethport must, for 
the same reason, be disallowed. 

The next objection is to the allowance of 
$1.50 per ton, as the damage to the cargo of 
coal by mud and water. It appears that the 
damage was never appraised, and the coal 
was sold at private sale, in its damaged con- 
dition, without notice to the respondents, 
who were to be held responsible for the loss. 

I disapprove of this mode of procedure. 
The damage to the coal should have been 
ascertained by a proper examination and ap- 
praisal, or by a sale upon notice to the re- 
spondents, or in some other way not open to 
the suspicions always attaching to a private 
sale of damaged property without notice. 
The allowance for this damage to the coal I 
permit to stand, simply because it appears 
affirmatively that the coal was wet and mud- 
dy, and I am of the opinion, looking at the 
whole evidence, that a sale at auction, on no- 
tice, would probably have shown as much 
loss as has been allowed; but I shall mark 
my disapproval of the course pursued, by 
casting upon the libellants the fees of the 
witnesses called to show the loss upon the 



coal. Had the coal been sold on notice, the 
necessity of any witnesses would probably 
have been avoided. 

If the amoimt to be decreed in accordance 
with this opinion is not agreed upon, let the 
case be sent to the commissioner, to reform 
the report in the .particulars referred to. 
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The THOMAS KILEY, 

[5 Ben. 301.] i 

District Court, D. Connecticut. Aug., 1871. 
Towage — Peril of the Sea — Anchor— Evidence. 

1. The steamtug T. K. took in tow three canal- 
boats, loaded with coal, to tow them from Eliza- 
bethport, N. J., tc New Haven, Connecticut. 
The boats were fastened together, and towed by 
hawsers astern of the tug. In Long Island 
Sound a high wind was encountered, and the 
tug and tow hauled in behind Charles Island, 
where the tug came to anchor, still holding the 
tow by the hawsers. The wind and sea increas- 
ed, until the stock of the tug's anchor was bro- 
ken, and she began to drag. Her captain then 
called to the canal-boats to throw over their an- 
chors. This was done by the captain of the mid- 
dle boat. The outside boats had anchors, but 
they were neither of them ready for use. The 
anchor tof the D. which was on the starboard 
side, was in her bow cabin, and the only rope she 
had, which was fit to be used as a cable, had 
been used to fasten the boats together. The 
captain of the tug, hearing the anchor of the 
middle boat let go, dropped the canal-boats 
"astern, by slacking his hawser, to allow that an- 
chor to catch. His own boat, however, contin- 
ued to drag, and after a vain endeavor to work 
up to his anchor, the whole tow being in danger 
of going ashore, he cast off the hawser, and cut- 
ting his own cable, went ahead under steam to 
the mouth of the harbor, where he remained un- 
til the storm moderated. Shortly after he cast 
olT the hawser, the D. was found to have ground- 
ed, and she filled and sunk, she and her cargo 
sustaining serious loss. An insurance company 
which had paid the loss, filed a libel against tie 
tug to recover the damage. ffeM, that the fact 
that the owner of the D. in settling for former 
towage services rendered by the owners of this 
tug, paid bills rendered which had on them the 
words "At the risk of the master and owners of 
the boat," was not sufficient to warrant the 
court in holding that those words formed a part 
of the towage contract in this case, the contract 
having been made not by the owner but by the 
master of the D. and nothing having been said 
on the subject when the contract was made. 

2. The contract, therefore, must be taken to 
be the ordinary one of towage. 

3. A tow-boat, towing under such a contract, 
is not a common carrier. 

4. The breaking of the anchor of the tug was, 
on the evidence, a peril of the seas. 

5- The tug was properly anchored and in a 
proper place. 

6. The D. was not properly equipped for such 
navigation, in that she had not an anchor ready 
for use; and that she, and not the tug, was re- 
sponsible for such negligence. 

7. The fact that the captain of the tug cast off 
his hawser without giving notice to the canal- 
boats that he was about to do so, was immateri- 
al, because he had given notice to them to throw 
out their anchors, and the failure of the D. to 
do so, cast upon her the burden of the loss. 

1 [Reported 'by Robert D. Benedict, Esq., and 
h'ire reprinted by permission.] 
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In admiralty. 

Charles R. Ingersoll, for libellants. 
Robert D. Benedict, for claimants. 

SHIPMAN, District Judge. The steamtug 
Thomas Kiley on the 20th of Febniarj', 1870, 
was engaged in towingthe canal-boat D. H. 
Dygert, from Blizabethport, New Jersey, to 
New Haven, Connecticut. The Dygert was 
one of three boats which the tug had in tow. 
The boats were fastened together and towed 
by hawsers astern ot the tug. When in Long 
Island Sound a high wind was encountered, 
and the tug, with her tow, hauled in near 
Charles Island, the tug coming to anchor and 
holding her tow astern by the hawsers. While 
in this situation the wind increased, and the 
captain of the tug, fearing danger, let go the 
hawsers, when the canal boats drifted on to 
the island, and the Dygert grounded and was 
lost. The libellants, the Home Insurance Co., 
having become liabie for and paid the loss as 
underwriters, and subrogated to the rights of 
the insured, instituted this suit against the 
tug. The gravamen of the charge against 
the tug is contained in the second article of 
the libel, and is as toUows: "That the said 
steamboat left the port of New York for the 
said port of New Haven, with said canal-boat 
and its said cargo (coal) in tow, on the 19th 
of February, 1870. and arrived off Charles 
Island about four o'clock in the afternoon of 
the 20th, the wind blowing hard; that the 
said tug or steamboat hauled in by the is- 
land with her said tow, holding the same by a 
hawser astern, and there anchored — that she 
lay there until almost half past six o'clock, 
the wind increasing, when the said tug let go 
the hawser by which her said tow was held, 
without notice to the tow of her intention so 
to do, and went out into the sound; that in 
consequence thereof, the said canal-boat drift- 
ed in shore and grounded on Charles Island, 
where she lay, and pounded on the bottom un- 
til she sprung a leak, and in about one horn* 
after she first struck, sank and was totally 
lost." The third article of the libel adds, 
"that said loss occurred solely by reason of 
the negligence and want of care and skill of 
those in charge of said steamboat, in casting 
off said hawser and leaving said canal-boat, 
and in not returning to rescue her from the 
dangerous position into which she had drifted 
on being left by said steamboat." 

The answer of the owner of the tug admits 
entering upon the towage service, but alleges 
that, by the terms of the agreement between 
them and the master and agent of the Dygert, 
the latter was to be towed at the risk of her 
ownei-a. He admits, also, hauling in under 
Charles Island, and letting go of the hawser, 
and the drifting ashore of the Dygert, and 
her loss. The answer denies that those in 
cliarge of the tug were guilty of any negli- 
gence, want of oare or skill, and alleges the 
cause of the loss to have been as follows, viz: 
"After the said steamboat and her tow had 
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been at anchor for aboat two hours, the wind, 
which had been increasing, rose to a gale, and 
blew so heavily that by the force of the wind 
and the sea, the stock of the anchor which 
held the steamboat was broken, and the anchor 
began to drag, and there was danger that 
said steamboat and her tow might drag on 
shore. That orders were thereupon given to 
the canal-boats in tow, to put out their an- 
ehoi-s. That only one of said boats was able to 
put out any anchor, and that the Dygert was 
not able to put out any anchor, because she 
had neither cable nor chain that she could use 
for that purpose- That one of said canal- 
boats, however, did put out an anchor. That 
said steamboat then started her engine, so as, 
if possible, to work up to her anchor, and find 
out what was the cause of its di-agging, but 
was unable to do so with the tow hanging on 
astern, in consequence of the violence of the 
wind and sea, and was compelled to let go 
the hawser to save herself from going on 
shore, supposing that the canal-boats were 
safely anchored, but was still unable to raise 
her anchor, owing to the violence of the sea, 
and was compelled to slip her cable and 
steam against the wind in the mouth of the 
harbor until the violence of the storm had 
somewhat moderated, when she' returned to 
the tow and found the Dygert grounded and 
full of water. And he allies that the loss 
was occasioned, so far as the action of the 
steamboat was concerned, by a peril of the 
seas, for which he is not responsible, and as 
far as concerns the canal-boat, by the fault 
and negligence of hei' master and owners in 
not having her well equipped so that she could 
anchor." 

As to the allegation in the answer, that the 
master and agent of the Dygert agreed that 
she was to be towed at the risk of her owner, 
I do not find it proved. The only evidence, 
in support of that allegation of the answer 
is the statement of one of the witnesses in 
his testimony, that the owner of the Dygert 
had, in settling for former towage services, 
rendered by the owners of the tug, paid bills 
rendered which had on them the words, "At 
the risk of the master and owners of the boat 
or vessel towed." ITrom this fact the court 
is asked to infer that these words formed 
part of the contract in the present case. This 
claim is inadmissible. There is no proof that 
this subject was in any manner referred to at 
the time this contract was made. The eon- 
tract was not made by the owner of the Dy- 
gert, but by her master and agent, Elliot, 
who appears to have simply gone to the office 
of the owner of the tug in New York and en- 
gaged a steamer to tow his boat. There is no 
proof that he knew anjfthing about the clause 
referred to as having been in bills paid by the 
owTier of his boat. The contract must there- 
fore be taken to be the ordinary one of tow- 
age, subject to the usual obligations imposed 
by law upon tugs and tows under similar cir- 
cumstances. 

The facts of this case are very simple. 
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,07116 tug had the Dygert and two other canal- 
boats in tow. The latter were lashed to- 
gether, side hy side, the Dygert being the 
starboard boat. They were towed astern of 
the tug by hawsers running from her to each 
of the outside boats. When near Charles 
Island the wind had increased to a degree 
that rendered it prudent to find a shelter. 
The tug hauled in under Charles Island, the 
jnost convenient, and so far as the evidence 
shows, the only feasible harbor. The cap- 
tain of the tug anchored, holding his tow by 
.the hawsers. They all lay comfortably till 
after six o'clock, when the wind increased 
and produced a heavy sea. The captain of 
.the tug then found his anchor dragging, and 
hailed the canal-boats and told them to 
throw our their anchors. The anchor of 
the middle boat, the Curtis, was all ready 
and was immediately thrown over. The an- 
chor of the Dygert was not ready. It was 
in the bow cabin, and the only line which 
^ould be used as a cable was then in use for 
fastening the Dygert to the Curtis, the mid- 
dle boaL The anchor of the other outside 
boat was in her stable, with no cable to it. 
. When the captain of the tug got an an- 
swer to his hail, and heard the anchor of 
the Curtis go and the chain run out, he 
slacked away on his own cable, so that the 
canal-boats might fetch up on their anchors, 
and thus take some of the strain ofC from his. 
But his own anchor continued to drag. He 
then tried to work up to his anchor, tow- 
ing the whole fleet, but could not, as his boat 
fell off broadside to the wind, and was in 
danger of going ashore, taking the canal- 
boats with her. He. then slipped his haw- 
sers and endeavored to work up to his an- 
chor, but the sea ran so high that his men 
could not stand forward, and he slipped his 
cable. He then kept the head of his tug to 
Wind, working her slowly, and subsequently 
went in his life-boat to take ofC the women 
on the canal-boats, and found the Dygert 
aground. 

The charge of negligence against the cap- 
tain of the tug is, that he slipped his haw- 
sers, and thus left the canal-boats to drift 
ashore. But before he did this, he found his 
anchor dragging, and ordered the canal-boats 
to put over theirs. He supposed they had 
done so. The Curtis had, and had the an- 
chors of the other boats been ready, they 
would have doubtless been thown out too. 
Soon after the Curtis's anchor was thrown 
over, those on the canal-boats discovered 
that the hawsers that had held them to the. 
tug were no longer taut, but hanging over 
their bows, and the steamer gone. They 
then went to work hauling in the hawsers, 
and using them to fasten the Dygert to the 
other boats, so as to release her line, in or- 
der to use that as a cable to her anchor. 
Before they had completed this, they found 
that the Dygert had grounded. 
■ According to the testimony of the captain 
of the Dygert, half an hour elapsed from the 



time the steamer disappeared in the dark- 
ness before his boat grounded. It must 
have been considerably more than that from, 
the time the captain of the tug ordered the 
canal-boats to thi-ow out their anchors to 
the time when the Dygert first struck. 
When this order was given, it was accompa- 
nied with the statement that the steamer 
was dragging her anchor. This the captain 
of the Curtis says he heard, though he says 
that when the steamer finally slipped het 
hawsers she gave no notice that such an act 
was contemplated. During all this time the 
wind blew a gale, and the sea ran high. 
Peril was apparent and obvious. Every con- 
sideration pressed on those on the canal- 
boats to use every effort to anchor their 
boats, as the steamer's anchor had failed to 
hold. But the trouble was. but one of the 
canal-boats had any anchor in a concjition 
to use promptly, and that was insufficient to 
hold the three. Half an hour at least elapsed 
from the time they were notified of the dan- 
ger (which ought to have been apparent), 
and the Cinrtis's anchor was thrown out, be- 
fore the Dygert grounded. Had the latter 
been in a condition to have cast her anchor 
as promptly as the. Curtis did, she might 
have been saved. 

The proof is that the anchor of the tug 
was of a weight and character adapted to 
tlie boat and the business in which she was 
engaged. The violence of the wind and sea 
subjected it to an enormous strain, which 
broke the stock, and thus prevented its hold- 
ing. So far as that accident is concerned, it 
is "properly attributable to a peril of the seas. 

The Dygert was not properly equipped. 
The navigation of Long Island Sound is often 
rough and dangerous, especially at the sea- 
son of the year when this accident occurred. 
To attempt the passage in a canal-boat load- 
ed with coal, and little more manageable in 
a high wind than a log, without an anchor 
ready for use, is gross negligence, unless the 
law exempts such a boat, when in tow, from 
this precaution, and throws the whole re- 
sponsibility on the tug. 

The extent of the responsibilities which a 
tug-boat assumes in regard to the boats she 
takes in tow has been the subject of con- 
siderable discussion in the text books and by 
judges. An examination of the decided 
eases has disclosed conflicting opinions. As 
early as 1833, the supreme court of New 
York held that the owners of a steamboat 
who undertook to tow a freight boat for 
hire, were bound only to the exercise of or- 
dinary care and skill, and that they were" 
not, quoad hoc, common carriers. Caton v. 
Rumney, 13 Wend. 387. Substantially- the 
same doctrine was laid down in Alexan- 
der V. Greene, 3 Hill, 1. In this latter case" 
the steamer was a regular tow-boat, and 
held herself out as such. The counsel for 
the tow endeavored to found a distinction on 
this circumstance, and thus distinguish the 
case from that of Caton v. Bumney. But 
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the court refused to recognize the distinction 
as a valid one. and held, that though the 
<lefeudauts were engaged in the business of 
towing boats laden with merchandise, yet 
they were not common carriers. That case 
went to the court of errors, and was re- 
versed, but not on this point. What the 
views of a majority of the court were on 
this question does not appear. T Hill, 533; 
2 Const [2 N. Y.] 204. In the case last 
cited (2 Const. [2 N. Y.] 204), the doctrine 
that tug-boats are not common carriers was 
affirmed. In Vandersliee v. The Superior 
[Case No. 16,843], Kane, U. S. district judge, 
expresses dissatisfaction with the doctrine 
of Alexander v. Greene, and urges some rea- 
sons why, in his judgment, tow-boats should 
be either held as common carriers, or fonn 
a distinct and new class of bailees for hire, 
with peculiar obligations and responsibilities. 
But when that case came before the circuit 
court, Grier, J., refused to assent to the doc- 
trine that such boats were common carriers. 
1 Pai-s. Mar. Law (1st Ed.) 176, The state 
courts of Pennsylvania have repeatedly held 
that tow-boats were not common cari'iers. 
Leonard v. Hendriekson, 18 Pa. St. 40; Hays 
V. Paul, 51 Pa. St. 134; Brown v. Clegg, 63 
Pa. St. 51. 

In Louisiana and North Carolina a differ- 
ent doctrine has been held. Smith v. Pierce, 
1 La. 129; Walston v. Myers, 5 Jones (N. 0.) 
174. 

I have examined all the authorities on this 
point which a somewhat diligent search has 
brought to light, and I am satisfied that the 
weight, both of authority and reason, is 
against the doctrine that tow-boats are com- 
mon carriers. The true principles applica- 
ble to such contracts ai*e well stated by Lord 
Kingsdown, in speaking for the privy coun- 
cil in the case of The Julia. "When the con- 
tract was made, the law would imply an 
engagement that each vessel would perform 
its duty in completing it; that proper skill 
and diligence would be used on board of 
each; and that neither vessel, by neglect or 
misconduct, would create unnecessary risk 
to the other, or increase any risk which might 
be incidental to the service undertaken. If, 
in the course of the performance of this con- 
tract, any inevitable accident happened to 
one, without any default on the part of the 
other, no cause of action would arise. Such 
an accident would be one of the risks of the 
engagement to which each party was sub- 
ject, and would create no liability on the 
part of the other. If, on the other hand, the 
Avrongf ul act of either occasioned damage to 
the other, such wrongful act would create 
a I'esponsibility on the party committing it. 
* * * These are plain rules of law by 
which their lordships think that the case is 
to be governed." The Julia, 1 Lush. 224, 231. 

In the case before us no fault in the selec- 
tion of the harbor, or shelter, of Charles 
Island by the tug, is alleged or proved. Nor 
is an3' fault alleged or proved as to the man- 
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ner or position in which the tug placed her 
tow when she came to anchor. The wit- 
nesses for the libellant distinctly say that 
they all lay eomfoitably for two hours after 
the tug came to anchor, and till the wind 
had increased to great violence, and the an- 
chor of the tug began to drag in consequence 
of the breaking of the stoclc. The tow was 
then notified to throw over their anchors. It 
is true, that the captain of the tug, when he 
first anchored, in reply to a question from 
the tow, said he thought his anchor would 
hold them. But this formed no excuse for 
the negligence of the Dygert in having no 
anchor in a condition to use, should occasion 
subsequently demand it. The storm was as 
apparent to those on the tow as to the cap- 
tain of the tug. The necessity of having the 
anchor ready, in case the captain of the tug 
should deem it necessary to use it, was ob- 
vious to the captain of the Dygert, and it 
was his duty to have it in readiness in case 
an emergency should arise. Indeed, it was 
an obvious precaution which should have 
been provided by the Dygert before the voy- 
age commenced. The suggestion made on 
the argument, that it was the duty of the 
captain of the tug to see that the anchor of 
the canal-boat was ready and equipped for 
use, is inadmissible. He had a right to rely 
on the necessary and proper equipment of 
the Dygert for such a voyage, and her abil- 
ity and readiness to obey his ordei*s, and put 
forth such practicable and ordinary efforts 
as might become necessary for her safety in 
rough weather. But it is suggested that the 
captain of the tug selected an improper place 
to anchor, one w^hich allowed the tow to 
swing too near in shore while the canal-boats 
were held by the steamer. But, as already 
intimated, the proofs of the libellants do not 
bear out this claim. The Dygert did not 
ground till long after the steamer came to 
anchor, nor till half an hour after the wind 
and sea became still more violent, and the 
tug began to drag. Then her captain imme- 
diately ordered the canal-boats to throw 
oyer their anchors. The Curtis did so, but 
neither of the other boats had an anchor 
ready for use, and after the lapse of half an 
hour the Dygert stmck. 

It is impossible to resist the conclusion that 
the anchor of the Curtis being too light to 
hold the three boats, they dragged, and thus 
got into shallow water, where the Dygert 
grounded, and, in consequence, was lost. 

It is said, however, that the captain of the 
tug cast off his hawser without giving notice 
to the tow. This is immaterial. He had 
given notice to the latter to throw over their 
anehore; his reasons for that order it was 
not necessai-y to communicate to the canal- 
boats. It was apparent to all that there 
was dangei, and tlie canal-boats should have 
been in a condition to have performed their 
duty in attempting to avert it. The Curtis 
was in that condition, and promptly did her 
duty. The Dygert was not, and cannot now 
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l)e permitted to saddle her loss on the tug, 
in the absence of any fault on the part of the 
latter. 
Let the libel be dismissed, with costs. 



Case No. 13.9S6. 

The THOMAS MARTIN. 

{3 Blatehf. 517; 19 Law Hep. 379; 35 Hunt. 
Mer. Mag. 446.] i 

Circuit Court, S. D. New York. Sept. 12, 1856. 

•CoLiiisiox — Rtght of Wat — Nautical Rules — 
Lights — Racing. 

1. It is a well-settled nautical rule, that when 
two sailing vessels are approaching each other, 
both having the wind free, the vessel on the lar- 
board tack must give way, and each vessel must 
pass to the right; and the same rule governs 
vessels sailing on the wind, and approaching each 
other, when it is doubtful which one is to the 
windward. 

2. It has long prevailed as a usage, and been 
recognized, to a certain extent, by the courts gen- 
erally in this country and in England, that, both 
in narrow rivers and open seas, sailing vessels 
are not bound to carry lights when under way 
■at night. 

3. But, where two sailing vessels came into 
■collision, while both were under way, approach- 
ing each other, on a night so overcast that a ves- 
sel without a light could net be seen at a distance 
•of over half a mile, and the combined speed of 
the two vessels was ten or eleven miles an hour, 
and one of the vessels showed a light, which was 
seen by the other vessel some fifteen minutes be- 
fore the collision, but the latter vessel showed 
no light: Held, on a libel by the former against 
the latter, the former having been lost by the col- 
lision, that, although the former was in fault, 
jet the latter was also in fault in not showing 
a light when she saw the other's light, and that 
the loss must be apportioned. 

[Cited in Cooper v. The Saratoga, 40 Fed. 
510.] 

4. The latter was in fault for racing at the 
time with another vessel, at a rate of speed, and 
under circumstances, that were not justifiable, 
.considering the character of the night. 

[Cited in The Rhode Island, 17 Fed. 558.] 

[Appeal from the disti-ict court of the 
United States for the Southern district of 
New York.] 

This was a libel in rem, filed in the dis- 
trict court, against the schooner Thomas Mar- 
tin, by the owners of the schooner Indus- 
t:y, to recover damages for a collision which 
took place in the Atlantic ocean, several miles 
-off the coast of New Jersey, in the neigh- 
borhood of Great Egg Harbor, by which the 
Industry was run down and became a total 
loss. The collision took place about nine 
o'clock at night, on the 14th of May, 1849, 
while the Thomas Martin was going down 
the coast, in ballast, bound for Norfolk, Va., 
4ind the Industry was coming up, heavily lad- 
en with corn, and bound for New Bedford, 
Mass. The district court dismissed the libel, 
on the ground that the Industry was in 
•fault [case unreported], and the libellants 
■appealed to this court. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 19 Law Rep. 
579, contains only a partial report.] 



Francis B. Cutting, for libellants. 
James T. Brady, for claimants. 

NELSON, Circuit Justice. The direction of 
the coast where the collision in this case oc- 
curred, is nearly northeast and southwest, 
and the two vessels were moving along it in 
opposite directions. The wind was north- 
west, or west by north, and both vessels 
claim that they were closehauled, the In- 
dustry on the larboard, and the Thomas 
Martin on the starboard tack; and, at the 
same time, each insists that she was the 
privileged vessel, and that the other had the 
wind free. The Industi-y further insists, 
that she was bearing in a direction towards 
the land, so as to get into smooth water un- 
der a lee shore, and was, therefore, neces- 
sarily, from her course, closehauled. The 
Industry had a bright light on her fore rig- 
ging, and was seen by the hands on the 
Thomas Martin some fifteen minutes or more 
before the collision; and, as the combined 
speed of the two vessels was some ten or 
eleven miles an hour, the vessels must, at 
this time, have been between two and three 
miles apart. Tlie Thomas Martin had no 
lights, and she was not discovered by the 
hands on the Industry till within a few min- 
utes before the collision occurred. The night 
was cloudy, and the sky overcast, and, al- 
though there is some discrepancy as to the 
degree of darkness, it seems to be generally 
agreed, that a vessel without lights could 
not be discovered beyond half a mile. Sev- 
eral of the witnesses fix the distance con- 
siderably short of this. At the distance of 
half a mile, the two vessels, with their com- 
bined speed, would meet in some three min- 
utes. Both vessels claim that, when they 
saw each other, the approaching vessel was 
to the leeward, and continued so till the 
moment of the collision. As a consequence 
of this impression, each, in the emergency, 
put her helm hard down, both luffing into 
the wind, and into each other. The better 
opinion is, that if one of the vessels had at 
that time borne away, and the other had 
put her helm hard down, the collision would 
have been ^voided. Judge Judson, who 
heard the cause below, dismissed the libel, 
holding that the Industi-y was in fault in not 
putting her helm to port, instead of hard 
down, and bearing away before the wind. 
The learned judge arrived at this conclusion 
upon the application of the nautical rule, 
which is well settled, that when two sail- 
ing vessels are approaching each other, both 
having the wind free, and, consequently, the 
power of readily controlling their movements, 
the vessel on the larboard tack must give 
way, and each pass to the right; and the 
same rule governs vessels sailing on the 
wind, and approaching each other, when it 
is doubtful which one is to the windward. 

I agree in this conclusion, as I am inclined 
to think, according to the evidence of the 
hands on the Industry, when properly weigh- 
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ed, that her position was such, in relation to j 
the other vessel, that her helm should have 
been ported, and she should have passed to 
the right, instead of luffing into the wind, 
with the view Qf passing on the other side. 

But I am unable to concur with the court 
below in the other branch of the case, name- 
ly, that the Thomas Martin was not in fault. 
I do not intend to disturb the general usage 
that prevails, both in narrow rivers and open 
seas, that sailing vessels are not bound to 
cany lights when under way at night. This 
usage has long prevailed, and has been rec- 
ognized, to a certain extent, by the courts 
generally, in this country and in England. 
It was said, on the argument, that the rule 
had been i-ecently changed in England by 
the Trinity masters. The soundness and 
propriety of the usage have often been ques- 
tioned by eminent judges, both in England 
and this country. The fault chargeable upon 
the Thomas Martin is, I think, her neglect 
to show a light after she discovered the light 
of the Industry. If she had done so, there 
is every reason for believing that the colli- 
sion would not have occurred. As I have 
already shown, the two vessels were at that 
time from two to three miles apart; and, 
within that distance, while running with the 
combined speed only of ten or twelve miles 
the hour, if each vessel had seen the other, 
it would have been strange if they could 
not have avoided the meeting. Although the 
night was not unusually dark, yet tlie sky 
was so overcast and cloudy, that it is admit- 
ted a vessel without a light could not be 
seen at a distance exceeding half a mile. 
While, therefore, the hands on the Thomas 
Martin had fifteen or more minutes' time, 
and the distance of some two and a half 
miles I'unning, within which to adopt the 
proper measures for avoiding the Industry, 
the hands on board of the latter had only 
some three minutes' time, and half a mile's 
distance, within which to adopt the like 
measures. 

The practice of showing lights when an- 
other vessel is seen approaching in a dark 
or cloudy, night, is common among prudent 
and skilful navigators, and has frequently 
been made a subject of commendation by 
the courts, and been taken into consideration 
in determining cases of this description. 
Its fitness and propriety are too obvious to 
require illustration or argument. This case 
furnishes a striking exemplification of its 
necessity, and of the misfortune attending 
its neglect. The danger was impending al- 
most at the moment the Thomas Martin was 
discovered by the Industry, and this from 
the neglect of the former vessel in not show- 
ing a light at the proper time. 

I am also inclined to think the Thomas 
Martin in fault for racing with the schooner 
John Cunningham on that night. She had 
all her sails set, with a pretty fresh wind, 
and was running at a rate of speed, and 
under circumstances, that cannot well be 



justified, considering the character of the 
night. She had passed the Cunningham, and 
was some two miles ahead at the time, which 
the counsel for the claimants supposed put 
an end to the racing. But the struggle was 
to see which vessel could reach Norfolk 
ahead; and this accounts for all sails being 
kept set in the night, when most of the other 
vessels running the same course at the same 
time had talcen in their light sails, in con- 
sequence of the freshness of the Avind. 

Upon the whole, I think both vessels in 
fault, and that the loss must be apportioned^ 
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Case N^o. 13,927. 

The THOMAS P. THORN. 

[8 Ben. 3.] i 

District Court, E. D. New York. Jan., 1875- 

Shipping — Pakol Agkeement — Bii.l of Lading — 
Damage to Cakgo on Deck. 

1. A canal boat was loaded fiill of malt for 
a voyage from Lyonb, on tlie Erie canal, to 
New York. She also brought lOJt boxes of to- 
bacco on deck. The tobacco was injured on 
the voyage by rain, and the consignees filed a 
libel against the canal boat to recover the dam- 
age. It appeared that for the malt a so-called 
bill of lading was given. It had a printed head- 
ing, stating a shipment in good order of the ar- 
ticles mentioned below, to be carried under deck 
and delivered at the place of destination stated, 
in like good order as addressed; and below tins 
was an entry of the mnit with address, under 
which was written. "Shipped by James Elmer, 
as above, to Emanuel Hoffman, 104 boxes of 
tobacco. Captain to collect, on safe delivery, 22 
cents per 100 lbs., to be carried on deck under 
canvas." This document was signed by the 
shipper of the malt, the shipper of the tobacco 
and the captain of the bo>,t. Evidence was giv- 
en tending to show that the words "to be carried 
on deck under canvas," had been written in aft- 
er the paper was signed by the shipper of the to- 
iiacco. and without his knowledge. It appeared 
that the agreement for the carriage of the tobac- 
co was for a carriage on deck, and that the ship- 
per saw it aboard on deck, and made himself ac- 
quainted with the method adopted to protect it 
from the weather, and did not suggest that this 
was contrary to his agreement: Held, that the 
contract, as to the mode of carriage of the tobac- 
co, was in the parol agreement under which the 
tobacco was received on board. 

2. On the evidence, it appeared that the dam- 
age resulted merely from the carriage of the 
goods on dock; that all reasonable care was 
taken of it during the voyage; and that the man- 
ner of its stowage and protection was known to 
and assented to by the shipper. 

3. The inference was that the damage arose 
without fault of the carrier, and the boat was 
not liable. 

In admiralty. 

S. Kaufman, for libellant. 
A. C. Davis, for claimant. 

BENEDICT, District Judge. This action 
is brought by Emanuel Hoffman to recover 

1 [Reported by Robert D. Benedict, Esq., and 
Benj- Ijineoln Benedict, Esq., and here reprint- 
ed by permission J 
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for damages done to certain tobacco consign- 
ed to liim wliile being transported in the canal 
boat Thomas P. Thorn, upon the Erie canal 
and tbe Hudson river, from Lyons to New 
York. Tlie tobacco, when shipped, was in 
good order. It was carried on deck, covered 
with tarpaulins, and upon arrival in New 
York was foimd damaged by water, for the 
most part upon the top. The libellant seeks 
to recover for this damage, on the ground 
that a bill of lading was given, which pro- 
vided for a carriage under deck, and a safe 
delivery at the place of destination, without 
exception of perils of navigation. "What is 
termed the bill of lading is an instrument 
somewhat peculiar. It has a printed heading 
which states a shipment, by one Myrick, of 
tlie articles mentioned below, and declares 
that such articles axe to be carried under 
deck, and delivered at the place of destination 
in like good order, as addressed. Below 
this printed heading is an entry of 10,500 
bushels of malt addressed to N. R. Myrick, 
the owner of the vessel, at New York. 

This malt constituted the main cargo of the 
vessel and filled her hold. Under and sepa- 
rate from the entry of the malt upon this 
document is written: "Shipped by James El- 
mer, as above, to Emanuel HofCman, 104 boxes 
of tobacco. Capt. collect on safe delivery 22 
c. per 100 lbs., to be carried on deck under 
canvas." At the bottom of the page are af- 
fixed the signatures of the shipper of the 
malt, tl)e "shipper of the tobacco, and the cap- 
tain of the boat. Testimony is presented to 
show that the words "to be carried on deck 
under canvas," were inserted after the docu- 
ment had been signed by the shipper of the 
tobacco, and without his knowledge." But I 
do not deem it necessary to determine the 
question of fact whether they were so insert- 
ed, for the reason that, if these words be omit- 
ted, stm the instrument cannot be held to be 
a contract binding the vessel to carry the to- 
bacco imder deck. The words "shipped as 
above," do not necessarily include the cove- 
nant to carry under deck, which was made in 
respect to the malt, and may be considered as 
simply referring to the statement of a ship- 
ment on the boat. So considered, the in- 
strument is in harmony with what has been 
shown by clear evidence to have been the un- 
derstanding of the parties to the transaction. 
It is proved beyond dispute, that there was 
no thought of having the tobacco carried un- 
der deck; that the agreement upon which it 
was shipped was for a carriage on deck; that 
the shipper saw it stowed on decli, made him- 
self acquainted with the method adopted to 
protect it from the weather, and at no time 
suggested that such a carriage was contrary 
to the agreement. After the lading was 
completed, the bill of lading, so called, was 
executed; and, read in the light of the actual 
understanding of the parties, it must be held 
to be, as far as the tobacco is concerned, no 
more than a simple acknowledgment of the 
receipt of 104 boxes of tobacco addressed to 



Emanuel Hoffman. The contract upon which 
the liability of the boat is to depend, so far 
as relates to the mode of carriage, is to be 
found in the parol agreement, under which, 
as is most clearly proved, the tobacco was 
received on board. The question remaining, 
then, is Avhether, upon a contract to carry on 
deck, this vessel is liable for the wetting of 
this tobacco. It is manifest that the injury 
to the tobacco arose simply from the fact that 
it was carried on deck. The malt, carried be- 
low, although an article easily injured, receiv- 
ed no damage, and the voyage was performed 
with usual care, and without disaster. In- 
deed, there is evidence of a statement by the 
libellant, that tobacco must of necessity be 
injured by being carried on deck. But, under 
a contract to carry upon deck, the risk of any 
damage resulting from the place of carriage 
rests upon the shipper (The Paragon [Case 
No. 10,708]), and, without proof of negligence 
causing the damage, there can be no recovery. 
Here the evidence shows that all reasonable 
care was taken of the tobacco during its trans- 
portation; that the manner of stowing and 
covering it was linown to and assented to by 
the shipper; and the inference is warranted 
that the injury arose, without fault of the 
carrier, from rain, to which merchandise trans- 
ported on deck must necessarily be in some 
degi'ee exposed. Any loss arising from dam- 
age thus occasioned is to be borne by the ship- 
per. I must, therefore, dismiss the libel, with 
costs to be taxed. 



THOMAS SCATTBRGOOD, The (PHIL- 
LIPS V.J. See Case No. 11,106. 



Case No. 18,9S8. 

THOMASSEN et al. v. WHITWELL. 

[9 Ben. 113; i 23 Int Rev. Rec. 146.] 

District Court, E. D. New York. April 7, 1877. 

Admiralty — Jukisdiction in Actions between 
Foreigners — Laches. 

1. Jurisdiction of the defendant having been 
duly acquired, admiralty courts have power to 
entertain suits in personam and to determine the 
mattei* in controversy where the parties are for- 
eigners of different natioaalities. 

2. When courts of admiralty with general ad- 
miralty powers have been constituted without 
any prohibition by tlie government against enter- 
taining suits between foreigners, it is doubtful 
whether it is within the discretion of the judge 
of such a court to decline to hear a cause of col- 
lision arising on the high seas between vessels 
of different nationalities. 

3. Delay in requesting the court to decline ju- 
risdiction on the ground that the parties to the 
suit are foreigners, when during the period of the 
delay the position of the carties has changed in 
any material degree, and especially by action 
taken in court without objection, may afford a 

' 1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict; Esq., and here reprint- 
ed by permission.] 
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special reason, if any is needed, for declining 
the applicatioD. 
[Cited in Sloeum v. Western Assur. Co., 42 
Fed. 236.] 

4.Where the respondent is represented by an 
agent in this state and has property within the 
territorial jurisdiction of the court which has 
been seized under process with an attachment 
clause, after which the respondent has entered 
a general appearance and has obtained the re- 
lease of his property by giving a stipulation to 
abide the event, and has proceeded to take dep- 
ositions de bene esse on his own behalf and has 
filed his ans-wei to the libel, joining issue upon 
merits, and where testimony has been also taken 
by the libeilants, the court will not refuse to en- 
tertain the action, nor will it grant an applica- 
tion to forbid the further prosecution of the ac- 
tion on the ground that libeilants and respondent 
are aliens, neither domiciled nor temporarily 
present in the United States at or since the com- 
mencement of the action. 

[See The Bee. Case No. 1,219.] 

In admiralty. 

C, Van Santvoord and '.Tames K. Hill, for 
libeilants, 

E. D. Benedict and Foster & Tliomson, for 
respondents. 

BENEDICT. District Judge. This is an 
action in personam brought by Jens Thomas- 
sen and Julius Smith, o"wners of the bark 
Daphne, against Mark Whltwell and others, 
composing the firm of Mark Whltwell & Co., 
owners of the steamship Great Western, to 
recover for the injuries sustained by the 
bark Daphne in a collision with the steam- 
ship Great Western that occurred on the 
24th of March, 1876, on the high seas. 

Upon the filing of the libel process was is- 
sued with an attachment clause, by viriue 
of which property of the defendant Mark 
Whitwell was seized ^I'ilhin this district, 
whereupon the defendant entered a general 
appearance in the cause and obtained the re- 
lease of his property by giving a stipulation 
to abide the event. Thereafter the testi- 
mony of three witnesses was taken de bene 
esse on the part of the respondent, and the 
depositions filed in court. Afterwards the 
testimony of seven witnesses was taken de 
bene esse on the part of the libeilants and 
their depositions also filed in court on the 
10th daj'^ of April, 1876. In November the 
defendant Whitwell filed his answer to the 
libel, wherein he joins issue upon the merits. 

The respondent now makes known to the 
court that the libeilants and the respondent 
are aliens who have never ueen domiciled 
in the United States, nor were they or either 
of them temporarily present in the United 
States at the commencement of the action or 
since, whereupon the respondent objects to 
the entertaining of this action by this court, 
and prays that the court would forbid the 
further prosecution thereof by reason of the 
facts made known as aforesaid. 

In support of this application the ground 
has been taken that as matter of law the 
court is without jurisdiction to entertain an 
action in personam where the parties are 



aliens, neither domiciled nor temporarily 
present in the United States. 

This position has not been strongly Insist- 
ed on and cannot be maintained. The dis- 
trict courts of the United States have origin- 
al jurisdiction of all civil cases of admiralty 
and maritime jurisdiction, and this jurisdic- 
tion depends upon the subject matter. 
Whenever the matter is maritime in its na- 
ture any district court may entertain juris- 
diction, provided it acquires jurisdiction of 
the parties in the manner prescribed by law. 
Here the matter is conceded to be maritime 
in its nature, and jurisdiction over the person 
of the defendant has been duly acquired. 
There is therefore no room to question the 
power of the court to determine the matter 
in controversy. The most that can be claim- 
ed is that the court has power to decline 
to proceed in the cause upon being informed 
that the controversy is one between aliens. 
A doubt has been suggested whether a court 
of admiralty can in a case where jurisdiction 
of the person has been acquired rightfully de- 
cline to entertain jurisdiction of a cause of 
collision on the high seas (The Mali Ivo, 3 
Mar. Law Cas. p. 245), and if such doubt 
would arise in any case it arises in a case 
like this where the parties are foreigners of 
different nationalities, and therefore cannot 
be remitted to any fonim that will not be 
foreign to one of them. 

In countries where the civil law ^orms the 
basis of their jurisprudence, and, in .accord- 
ance with the maxim of the civil law, actor 
sequitur forum rei, personal actions must 
be brought before the tribunals of the place 
where the defendant has a domicile. Ac- 
tions for collision have been made an excep- 
tion, and may be brought where neither of 
the parties reside. The ground of the excep- 
tion is the legal fiction that in case of a col- 
lision a quasi contract arises on the part of 
the wrong-doer to pay the damage he has 
caused, and as it cannot be supposed to be 
intended that such a contract is to be per- 
formed upon the sea, the place of its per- 
formance must be taken to be the port at 
which the injured vessel first arrives. 
Wherefore the tribunals of the port at which 
the vessel first arrives take cognizance of 
the action as being to recover a demand 
there payable. This is the ground taken in 
local tribunals. But courts of admiralty are 
in a fair sense international courts. As orig- 
inally constituted in Europe, they are the 
appropriate tribunals to take cognizance of 
suits where the parties are foreigners. And 
if resort to such a fiction as above stated be 
allowable anywhere to support jurisdiction, 
it may be allowed in courts of admiralty. If 
allowed, the jurisdiction follows, as of 
course. The Jerusalem [Case No. 7,293]. 

The power of every government to pro- 
hibit its tribunals to be engaged in determin- 
ing the rights of aliens of course exists, but 
when courts of admiralty with general ad- 
miralty powers have been constituted with- 
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out any such prohibition, it is much to say 
that it is within the discretion of the judge 
of such a court to decline to near a cause of 
collision arising on the high seas bet-ween 
vessels of difiEerent nationalities, and where 
consequently there is no home forum to 
which the parties can be remitted. "X\ nere 
the question is one of jus gentium to be de- 
termined by sound discretion acting upon 
general principles, the court will hold plea 
of it" 2 Brown, Civil & Adm. Law, p. 
119. 

The remark in the opinion of the supreme 
court of the United States in the case of The 
Slaggie Hammond, 9 "Wall, [76 U. S.] 457, 
that "the question is one of discretion m 
every case," &c., is broad enough to cover 
cases of collision, but does not cover a case 
like this; and besides in that case the ques- 
tion was not raised by the pleadings, nor in- 
volved in the controversy there made. Ref- 
erence has been made to numerous cases of 
foreign seamen — cases peculiarly maritime 
In character, where courts of admiralty have 
declined to entertain the action. But eases 
of this character bear a peculiar relation to 
commerce, and under some circumstances 
may cripple a maritime adventure. This re- 
lation has often given rise to the insertion 
in treaties of special provisions in regard to 
such actions. Such cases stand upon a some- 
what different ground, therefore, from cases 
of collision, and I know not that I could 
agree with all that has been said with regard 
to entertaining jurisdiction even in wages 
eases. 

Again, it is said that the law applicable in 
cases of foreigners is to be found in the 
implication arising from the remark of 
Storj', that "suits are maintainable here be- 
tween foreigners where either of them is 
within the territory of the state in which 
the suit is brought" (Conflict of Laws, § 542). 
In this case the defendant is here by his 
agents authorized to defend his interest, by 
his property which has been attached, and 
by his stipulation given upon which judg- 
ment is to be entered, if at all. 

But assuming that the court may decline 
jurisdiction in such a case as this, it cannot 
be denied that a strong case must be shown 
to justify the exercise of that power. The 
present case is fai from strong- It is true 
that the defendant is a foreigner without 
domicile here, but he is ownei' in a line of 
steamers that run regularly from New York, 
which line has a permanent office in the city 
of New York. His defence can be made here 
as well as anywhere, and his rights will here 
be adjudged according to the same rules ad- 
ministered by the courts of his own country. 
As between him and the libellants he is laid 
xmder no disadvantage, therefore, by being 
compelled here to answer this demand. 

Moreover the request to decline jurisdiction 
has been delayed until the testimony has 
been taken and filed, and the libellants' evi- 
dence made known. It is said that as the 
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matter rests with the court, and the ground 
on which jurisdiction will be declined arises 
out of the duty of the court to give its time 
to citizens rather than to aliens, delay in 
making the application is of no moment. 
But when during the period of delay the po- 
sition of the parties has changed in any mate- 
rial degree, and especially by action taken in 
court without objection, delay may afford a 
reason for declining the application. The 
fact that this is a cause of collision where 
the parties have gone to the expense of tak- 
ing the testimony of some thirteen witnesses, 
whose depositions have been received on the 
files of the court, appears to me to give the 
libellants just ground to require of this court 
to complete the proceeding that has been al- 
lowed to go on so far. Justice requires that 
the libellants be not compelled to take this 
testimony over again, and not put to the haz- 
ard of losing the evidence as it stands of rec- 
ord in the cause, and not compelled to lose 
the benefit of the security which the respond- 
ent has given in this cause without the sug- 
gestion of an intention to ask the court to 
decline to enforce it. 

Furthermore it must be noticed, that this 
action is brought not only at the port where 
the disabled vessel first arrived after the ac- 
cident, but where the damage to her was re- 
paired, and the affidavits make it evident 
that the only real controversy between the 
parties is as to the amount of damage caused 
by the collision. The questions which the 
court will be called on to decide relate there- 
fore to acts done and payments made in this 
port, and this is therefore the natural and 
proper place for an investigation of these 
questions. 

It is for the interest of our nation that its 
ports be resorted to by foreigners for the pur- 
poses of repairing their ships. To say to 
foreigners so resorting to our ports that proof 
of the work there done cannot be made in 
our courts, as against aliens liable to pay for 
the same, would tend to deter parties from 
using our ports as a place of resort. As a 
matter of public policy, therefore, our courts 
should not decline to entertain such an ac- 
tion as the present. For these reasons the 
application is denied and the action must 
proceed. 

[NOTE, Subsequently the owners of the 
Great Western 'sought by abandonment of the 
ship and freight to avoid personal liability, but 
the court held that since, at the time the offer 
to abandon was made, the title to the vessel 
had passed out of the respondents, they had 
nothing to abandon. Full damages in favor of 
the libellants were decreed. Case No. 13,929. 
They then made application for leave to file 
amended answer, which was denied. Id., 13,- 
930. On appeal to the circuit court, it was held 
that the Great Western was liable for the 
proceeds of the wreck, amounting to $1,796.14, 
and gave a decree for that amount and interest, 
and for the costs of the libelants in this court. 
12 Fed, 891. Appeal was then taken to the su- 
preme court, where the decree of the circuit 
court was affirmed. 118 U. S. 520, 6 Sup. Ct.- 
1172.] 
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Case ISTo. 13,929. 

THOMASSEN et al. v. WHITWEII/L. 

[9 Ben. 403; i 24 Int. Rev. Rec. 123.] 

District Court, B D. New York. March, 1878.2 

Shippisg — Limitation of Liability — Foreigners 
— UsiTED States Statutes— Law Maritime — 
Pkactice — Forfeiture of Right to Limita- 
tiox. 

1. The statutes of the United States, limiting 
the liability of ship-owners (Rev. St. §§ 4282- 
4289), cannot be invoked in an action between 
foreigners, arising out of a collision between for- 
eign vessels in waters beyond the territorial lim- 
its of the United States, when none of the own- 
ers of either vessel are residents of the United 
States. 

[Followed in Churchill v. The British Amer- 
ica, Case No. 2,715. Cited in The John 
Bramall, Id. 7,334; Re Long Island, etc., 
Transp. Co.. 5 Fed. 620.] 

2. Where a collision occurred on the high seas 
between a Norwegian and a British vessel, nei- 
ther the law of Norway nor the law of Great 
Britain can b? resorted to by the courts of admi- 
ralty of the United States to determine the de- 
fendant's liability. The law of the seas — the 
law maritim ^ according to the law of nations — 
furnishes the rule by which to determine the ex- 
tent of such liability. 

3. By the law maritime the liability of the 
ship-owner is limited to the value of the ship and 
freight, and the necessity of an abandonment 
thereof, in order to entitle the ship-owner to the 
benefit of the exemption from further liability, 
follows from the rule. 

4. Where the defendant answering to the mer- 
its, by his answer also offered to surrender his 
vessel to the libellants, and upon the trial ten- 
dered a written surrender of his interest in the 
vessel as of the date of the collision, i. e., March 
25, 1876: Beld. that the surrender of his inter- 
est, as tendered in the answer and upon the trial, 
was in such form and at such time as under the 
maritime law to effect his release from liability 
to the libellants. 

5. Where, after the collision, the vessel of the 
defendants, while pursuing her voyage, was 
stranded, and was afterward sold as a wreck at 
public auction by direction of her owners, and 
was delivered to other parties after the filing of 
the libel, but before the answer was filed: Held, 
that the defendant must, by the general mari- 
time law, be held to have intentionally waived 
his right to claim exemption from personal lia- 
bility beyond the ship and her freight, and can- 
not obtain the limitation of liability which he 
seeks. 

[This was a libel in personam toy Jens 
Thomassen and Julius Smith, owners of the 
Norwegian barb Daphne, against Mark Whit- 
well & Co., owners of the British steamship 
Great Western, for damages sustained by 
the bark in a collision with the steamship. 
The ease was first heard upon application to 
dismiss for want of jurisdiction, on account 
of all parties being aliens. The application 
was denied. Case No. 13,928.] 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Afiirmed in 12 Fed. 891. Decree of circuit 
court afiirmed by supreme court in 118 U. S. 
520, 6 Sup. Ct. 1172.J 



Henry T. Wing, for libellants. 
Foster & Thomson and R. D. Benedict, for 
claimant. 

BENEDICT, District Judge. This is an 
action in personam, brought against the de- 
fendant as an owner of the steamship Great 
Western by the owners of the bark Daphne, 
to recover for injuries done to the bark 
Daphne by a collision with the Great West- 
ern that occurred on the 24th day of March, 
1874. The evidence as to the circumstances 
under which the Great Western collided with 
the Daphne has left no room to contend that 
the accident arose from any other cause than 
the negligence of the Great Western, and ac- 
cordingly no attempt has been made to dis- 
pute the liability of the defendant. The 
question made pertains to the extent of that 
liability. The facts out of which this ques- 
tion arises are as follows: 

The collision which caused the damage 
sued for occurred on the high seas, and out- 
side of the territorial waters of any nation. 
Both vessels were foreign to the United 
States, the one being a Norwegian bark, the 
other an English steamer. None of the own- 
ers of either vessel are residents of the Unit- 
ed States. The defendant is a British sub- 
ject and the libellants subjects of Norway 
and Sweden. The steamer sustained no 
damage from the collision, and after the ac- 
cident proceeded on her voyage toward the 
port of New York, to which port she was 
bound; but before reaching her destination 
she stranded on Fire Island beach, and was 
afterward sold as a wreck at public auction 
by direction of her owners. Various parties 
were purchasers at this sale, and a consid- 
erable part of the proceeds, some $1,200, is 
in the hands of the agents of the owners in 
New York. The total amount realized from 
this sale of the steamer is much less than 
the sum claimed for the damage caused to 
the Norwegian bark; but the value of the 
steamer prior to her itranding far exceeded 
that sum. . 

The defendant, who was brought into court 
by a foreign attachment to answer the de- 
mand of the owners of the Norwegian bark, 
in his answer, offers to surrender the steam- 
er to the libellants, and upon the trial tend- 
ered a written surrender of the defendant's 
interest in the steamer and her freight, as 
of the date of March 25, 1876. Upon these 
facts it is contended, on behalf of the de- 
fendant, that he is exempt from liability to 
the libellants for the collision in question. 

This contention presents, at the outset, a 
question as to the effect of the statutes of 
the United States relating to the liability of 
ship-owners (Rev. St. U. S. §§ 4282-4283) up- 
on the rights of the parties before the court. 
An examination of those provisions of the 
statute renders it quite plain that no effect 
can be given them in an action like the pres- 
ent between foreigners, arising out of an oc- 
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currence that took place beyond the terri- 
torial limits of the United States^ The stat- 
ute contains no language to indicate an in- 
tention to give it an extra territorial effect, 
and every presumption is against such an 
intention. A court of admiralty, which is in 
a proper sense an international court, "one 
of the functions of which, and not the least 
important, is to administer international Jus- 
tice in maritime suits between foreigners" 
(Dr. riiillimore), certainly in the absence of 
express language to that effect, would not 
be justified in enforcing against foreigners 
the provisions of a municipal statute of this 
character in a case like this. Says Vice- 
Chancellor Wood, speaking of the law of 
England relating to the liability of ship- 
owners: "I should entertain great doubt, 
to say the least of it, as to whether or not a 
foreign ship, meeting on the ocean with a 
British ship and being damaged by it, could 
be deprived of its rights by any act of par- 
liament." General Iron Co. v. Schurmann, 1 
Marit. Law Cas. 62. 

, It has been suggested in regard to statutes ^ 
of this description that effect may be given 
to them in all cases upon the ground that" 
they relate to the remedy. But manifestly 
such is not their true nature. The Amalia 
(Dr. Liushington) 1 Marit Law Cas. 361. 

In determining the case of The Amalia Just 
cited, the privy council, noting the case of 
Cope V. Doherty [4 Kay & J. 367], where the 
collision was on the high seas between two 
American vessels, one of which sought in an 
English court to take the benefit of the Eng- 
lish statute, say: "It seems extraordinary 
that any question should have ever been 
raised upon a ease of this description;" and 
although they give the English owner the 
benefit of the English statute limiting the 
ship-owner's liability in the case before 
them, where the collision then in question 
occurred upon the high seas between an Eng- 
lish and a foreign vessel, it is upon the sole 
ground of the words of the English statute, 
as shown by Dr. PhiUimore in the case of 
The Halley, 2 Marit. Law Cas. 562. 

The present case iS different, because here, 
both parties being foreigners, the ship-owner 
does not invoke the statute, but the libellant 
invokes a statute of the United States to de- 
termine the extent of the ship-owner's liabil- 
ity, and that statute contains no language 
that will admit of the supposition that it 
was intended to apply to foreigners out ot 
the jurisdiction. 

It being impossible therefore to find, In 
our own statute law, the rule by which to 
(determine the extent "of the defendant's lia- 
bility, it may next be inquired whether re- 
-sort can be had to the law of the nation to 
which the parties belong; and here the an- 
swer seems plain. The parties are subjects 
of different nations, and no good reason can 
be given for resorting to the law of one of 
these nations rather than the other. The 



defendant, who is a British subject, has not 
brought himself within the control of the 
laws of Norway and Sweden, nor have the 
libellants the right to ask this court to ap- 
ply in their behalf the law of Great Britain, 
the act, out of which the defendant's allega- 
tions arose, not having been done either in 
Norway or England. I am aware that it 
has been sometimes attempted in determin- 
ing questions of this character to call in the 
aid of that fiction of law by which a ship, 
wherever she may be, is for certain purposes 
deemed to be a part of the land from which 
she hails. In this view, it could be here con- 
tended on the one hand, that the obligation 
of the defendant should be deemed to have 
been incurred in England because the acts 
of negligence which render him liable were 
acts done in the navigation of a British ship; 
while on the other hand it could be urged 
that the blow which did the injury was de- 
livered on a Norwegian vessel and the ob- 
ligation resulting from the blow must there- 
fore be deemed to have been incurred in the 
kingdom of Norway and Sweden. Neither 
of these positions has been assumed by the 
advocates in this case; and it doubtless ap- 
peared to them as it does to me, that it 
would be carrying the fiction too far to de- 
cide that the collision in question occurred 
in either of the countries mentioned. 

It seems quite plain that the defendant, as 
he was not in fact on board the Norwegian 
vessd, was neither in fact nor in law within 
the jurisdiction of Norway and Sweden at the 
time of doing the acts complained of; and if 
the law of England could be applied upon the 
gi'ound that the acts of negligence were done 
upon an English vessel, it would be of no ben- 
efit to the defendant, as by that law the value 
of the vessel just before the collision is hiken 
as the limit of the ship-owner's liability. Iteg. 
V. Keyn, 2 Exch. Div. 63. 

The nature and extent of the defendant's 
obligation must indeed be determined accord- 
ing to the law of the place where he incurred 
the obligation, and that place was not in Eng- 
land nor in Norway, but on the high seas. 
The law of the seas, "the law maritime ac- 
cording to the law of nations" (Sir John Nich- 
oU, The Girolamo, 3 Hagg. Adm. 177), is there- 
fore the law to be here administered. 

There is a maritime law of the United 
States consisting of statutory provisions, and 
such of the customs of the sea as the courts 
may see fit to adopt The Lottawanna, 21 
Wall. [88 U. SO 573. There is also a general 
maritime law in lorce on the sea which is 
part of the law of nations, and consists of 
certain rules applicable to affairs of the sea, 
which have been so often acted upon, and by 
so many different nations, that they ai'e deem- 
ed to have been assented to by all, and ac- 
cording to which all persons going on the sea 
may justly be supposed to have agreed to be 
judged in respect to acts there done. Tliis 
law courts of admiralty by the comity of na- 
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tious are in a proper case authorized to ad- 
minister. See tlie case of Tlie Seotia, 14 Wall. 
[81 U. S.] 187, where the international naviga- 
tion rules were applied as having become part 
of the maritime law operative on the high 
seas by reason of the asisent of most maritime 
nations, as expressed by the enactment of the 
rales. 

The inquiry, therefore, arises, whether there 
be any rule of the general maritime law, by 
which the defendant's liability is limited; for, 
if not, his liability upon principles of natural 
justice must be held to extend to the full 
measure of the damages occasioned by his 
wrongful act. As to the existence of a rule 
of the general maritime law upon the subject 
under consideration, there is no room for con- 
troversy, it having been ascertained and de- 
clared by the suprerae court of the United 
States in the following language: "By the 
maritime law, the liability of the ship-owner 
was limited to his interest in the ship and 
freight, for all torts of the master and sea- 
men, whether by collision or anything else, 
and sometimes even for the master's con- 
ti-acts; and his liability was so strictly limit- 
ed that he was discharged by giving up that 
interest or by the vessel being lost on the 
voyage; and the maritime courts found no 
difficulty in carrying this law into execution." 
Norwich Co. v. Wright, 13 Wall. [80 U. S.] 
119- The rule of the maritime law thus rec- 
ognized by the supreme com't of the United 
States has also been recognized by the legis- 
lation of many foieign countries, viz: Portu- 
gal, Holland, Hamburg, Denmark (Code of 
1C83), Sweden and Norway (Ordinance of 
1G67), Russia, the two Sicilies, Malta, in the 
Lombardo-Venetian Kingdom, Sardinia, the 
countries governed by the Ordinance of Bil- 
boa, — that is, Mexico and the republics of 
South America,— and by Prussia. The rule 
can, therefore, well be applied here, as an ex- 
isting rule of the general maritime law, upon 
the same ground that the international naviga- 
tion rules were applied in the case of The 
Scotia above referred to, "In matters affect- 
ing the stranger or foreigner, the commonly 
received law of the whole commercial world 
is more assiduously obsei-ved, as in justice it 
should be." The Lottawanna, 21 Wall. [88 
U. S.] 572. To the same effect is the remark 
of Dr. Pliillimore when in deciding the case 
of The Halley, he says: "If, therefore, this 
collision had taken place upon the high seas, 
it must, upon general principles, have been ad- 
judicated according to the lex maris." 

The question presented in the case of The 
Halley related to the extent of the ship-own- 
er's liability for the damages arising from a 
collision; and tlie opinion in that case con- 
tains obsei"vations which afford support to the 
position tliat upon this subject the rule is fur- 
nished by the Roman law, according to which 
the only limit of liability would be the extent 
of the damage. But the case then before the 
court was not one of a collision on the high 



seas; and the rule applicable to a collision of 
that description is plainly expressed in the 
language above quoted. As pointed out by 
Judge Ware in the case oi The Rebecca [Case 
No. 11,619], by most if not all of the na- 
tions of Europe an important qualification of 
the general rule of the Roman law was ad- 
mitted in the case of the ship-owner, namely 
thai the extent of his liability was limited 
to the value of the ship and freight. It is 
only as thus qualified that the rule of the 
Roman law can be said to be the rule of the 
maritime law. Norwich Co. v. Wright, 33 
Wall. [80 U. S.] 119. 

The right to abandon the ship and freight, 
and thereby to be released from liability, 
and the necessity of such an abandonment, 
in order to be entitled to the benefit of t)ie 
exemption, obviously follow from the rule. 
There remains, therefore, in this case, only 
the question whether the defendant has 
waived his right to claim exemption, and 
if not, whether the surrender of his interest, 
as tendered in his answer and upon the trial, 
was in such form and at such time as to 
effect his release from liability to the libel- 
lants. A citation or two from Caumont 
(Dictionnaire de Droit Maritime) will show 
authority which renders easy the decision of 
these questions. Says Caumont (title "Aban- 
don," 87). "on principle, since the law Oxes 
no limit of time for the surrender, it follows 
that the ship-owner, as long as he has not re- 
nounced his legal right expressly or tacitly, can 
make this surrender at any time and at any 
state of the cause, after the ship has foundered 
(Brussels, 31st of July, 1S58), or been total- 
ly lost (Paris, May 24, 1862), or seized (Mar- 
seilles, June 30, 1828), or sold after a mis- 
fortune at sea (Bordeaux, Aug. 9, 1859)." 
Again, in section 91, decided (1) * «■ * 
and (2): "that the law fixing no limit for the 
exercise of the right of sui-render, it ought 
to be admited, as long as no fact has inter- 
vened from which one can infer that the 
owner has renounced the exercise of his 
right. Such a renunciation cannot be infer- 
red from a defence on the merits, if the sur- 
render has been proposed by the same plead- 
ing as the defence on the merits." Cass., 
31 Dec. 18oG. The sale above alluded to 
must be a judicial or official and adverse 
sale, for the same author, in section 93, says: 
'The surrender may be proposed after a ju- 
dicial sale. In authorizing the owner to free 
himself by a surrender, the legislature has 
wished to ijresei've the land fortune of tlie 
owjer. This privilege is principally useful 
to him when events have made the expedi- 
tion profitless. But the sale of the ship 
must be the consequence of fortune of the 
sea. If the sale was the consequence of the 
choice of the owner, the intention to re- 
nounce the right to surrender may be infer- 
red." Bordeaux, Aug. 9, 1859. 

These statements of the rule of the mari- 
time law as applied in the maritime courts 
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of France may wito safety be taken to show 
the understanding of the rule by maritime 
nations; and they will, I think, be found to 
be supported bv accredited writers, whose 
worljs courts of this countiy have often 
considered to furnish sufficient evidence of 
the law. 

According to the law, as above stated, it 
cannot be held that the defendant's tender 
of liis interest in the vessel was defective in 
form, or having been made in the answer 
was too late in time, provided the right to 
abandon had not been lost, and an abandon- 
ment was then possible. "As to the form of 
surrender, the law has made no provision. 
It may be made by declaration before a no- 
taiy signified to the creditors, or by a sim- 
ple notice sent by an officer (exploit d'huis- 
sier), or even in the plea made by the owner 
to defeat the action constituted against 
him." Des Capitaines, Maitres, et Pati*ons, 
by Eloy and Guinand, p. 722. 

But there remains a fatal difficulty for the 
defendant, viz. that when he made his ten- 
der he had no interest in the vessel to aban- 
don. The undisputed evidence is, that on 
April 1, 187G, after the filing of the libel in 
this cause, and before the filing of the an- 
swer, the vessel (there was no freight) was 
sold by the defendant, and then passed into 
the possession and ownership of other par- 
ties. The vessel was not condemned and 
sold by process of law, nor was she aban- 
doned to the underwriters and sold by them: 
but the sale was a voluntaiy act of the own- 
ers, and it transferred the ownership as 
well as the possesion of the property to 
third parties, and without notice to these li- 
bellants. Even the proceeds have been in 
part made use of. It was not possible, 
therefore, for tht defendant to surrender the 
vessel when he attempted to do so, for he 
had then no interest in her capable of being 
surrendered. This sale of his vessel, under 
such circumstances, not only warrants, but 
compels the inference, that there was an in- 
tentional waiver of the, right to claim ex- 
emption from personal liability beyond the 
ship and her freight, and renders it impossi- 
ble for the defendant now to obtain tlie lim- 
itation of liability that he seeks. As to the 
effect of a sale of the ship by the owner 
upon his right to exemption, see Bedarride, 
Com. du Code de Commei-ce, livre 2. Droit 
Maritime, tome, 1, §§ 290, 291, 293. 

There must, therefore, be a decree in fa- 
vor of the libellants for the full amount of 
the damage by them sustained. 

[The application of tlie respondents for leave 
to file amended answer was subsequently de- 
nied. Case Ko. 13,930. On appeal from the 
decree of tliis case, allowing full damages for 
libellants, it was held that the Great Western 
was liable for the proceeds of the wreck, 
amounting to $1,796.14, and a decree given for 
that amount and interest, and for the costs of 
the libellants in this court. 12 Fed. 891. Ap- 
peal was thea taken to the supreme court, where ■ 
the decree of the circuit court was affirmed. 
118 U. S. 520, 6 Sup. Ct 1172.] 
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THOMASSEN et al. v. WHITWELL et al. 

[9 Eeii. 458.] i 
District Court, E. D. New York. April, 1878. 
Shipping — Limitation of Liability — Pkaotice — 

AmEXDMBST of PlEADIXOS AFTKlt 

Decree — Lacues. 

1. A decree of the district court cannot he 
opened and an amended answer allowed to be 
filed on the ground that since the rendition of the 
decision of the district court, it has been ascer- 
tained that prior to such decision, the circuit 
court for the district had rendered a decision 
upon the point at issue conflicting with the de- 
cision of the district court. The proper course 
in such a case is to take an appeal, and so test 
the correctness of the conclusion arrived at by 
the district court. 

2. A party seeking to take advantage of the 
statutes of the United States limiting the lia- 
bility of ship-owners, cannot do so by answer. 
The proper method is to institute an independent 
proceeding under the general admiralty rules of 
1872 (Rules 55-58). 

3. It is not necessary to obtain leave of the 
court to institute the proceeding required by the 
admiralty rules under the statute providing for 
limitations of liability. 

[This was a libel in personam bs'^ Jens 
Thomassen and Julius Smith, owners of the 
Norwegian bai-k Daphne, against Mark 
Whitwell & Co., owners of the British stea;m- 
ship Great Western, for damages on ac- 
count of collision. The case was first heard 
upon application to dismiss for want of ju- 
risdiction on account of all parties being 
aliens. The application was denied. Case 
No. 13,928. The respondents claimed, upon 
hearing, a right to exemption from personal 
liability upon abandonment of ship and 
freight. This was denied by the court upon 
the ground that they had parted with all 
title to the vessel before their tender of 
abandonment, and consequently had nothing 
to abandon. There was a decree in favor 
of libellants for full damages Id. 13,929. 
The case is now heard upon application for 
leave to file amended answer.] 

C. Van Santvoord and Henry T. Wing, for 
libellants. 

R. D. Benedict and Foster & Thomson, for 
respondent. 

BENEDICT, District Judge. This case 
comes before the court upon an application 
for leave to file an amended answer and to 
have the cause retxied. 

The action is brought to recover damages 
for a collision that occurred on the high seas 
between two foreign vessels. It has al- 
ready proceeded to a hearing upon pleadings 
and proofs, and a decree has been rendered 
whereby it was adjudged that the libellant 
is entitled to recover of the defendant the 
amount of damages caused hy the collision 
in the pleadings mentioned, and it was or- 
dered that a reference be had before a com- 

1 [Reported by Robert D. Benedict, 'Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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missioner, to ascertain and report the amount 
of such damage. 

Upon the hearing so had, among other 
questions decided was one relating to the 
limit of the defendant's liability. In re 
Thompson [Case No. 13,929]. At that hear- 
ing it -was not contended on the part of the 
defendant that tlie statute of the United 
States limiting the liability of ship-owners 
(Rev. St. § 4283), had any effect upon the 
rights of these foreigners; on the contrary, 
the defendant insisted that neither of these 
parties could take the benefit of our stat- 
ute, for the reason that the collision oc- 
cuiTed beyond the territorial limits of the 
United States, and between two foreign ves- 
sels, and that the extent of the defendant's 
liability was to be determined according to 
the rule of the genei-al maritime law. No 
decision of any court of the United States 
bearing upon the question of the effect of 
our statute in such a case was cited upon 
the hearing, and this court decided, first, 
that the general maritime law must govern 
such a ease; and second, that by that law 
the defendant had waived his right to a limi- 
tation of his liability. 

Pending the reference directed by the de- 
cree above mentioned, the defendant now ap- 
plies to this court to open the decree and 
allow him to file an amended answer asking 
the benefit of the statute of the United 
States (Rev. St U. S. § 4283), or to file a peti- 
tion or libel to obtain the benefit of that 
statute and that the cause be thereupon 
heard anew. 

The sole ground of this application is that, 
since the rendition of the decision of this 
court, it has come to the knowledge of the 
advocate of the defendant that, prior to 
such decision, it had been decided by the 
circuit court for the Southern district of New 
York, in the ease of Levinson v. Oceanic 
Steam-Nav. Co. [CaFO No. 8,292], that the 
statute of the United States applied in all 
cases, which decision, it is contended, is 
controlling authority upon this court, and 
requires this court to determine the extent 
of the defendant's liability according to the 
statute of the United States. 

In passing upon this application, I do not 
find occasion to examine the precise extent 
of the decision of the circuit court in the 
ease of Levinson v. Oceanic Steam-Nav. Co. 
[supra] S. D. N. Y. Jan. 25, 1876, and cer- 
tainly none to discuss the legal effect of 
that decision as authority binding upon this 
com-t. The existence of such a decision, it 
not having been reported, was unknown 
when this court made its decree. Had that 
decision been brought to the attention of 
this court before the rendition of a decision, 
it would certainly have received that care- 
ful consideration which the learning and 
ability of the judge who delivered the opin- 
ion must always compel, and no attempt 
would have been made to avoid the legal 
effect of his adjudication. But a different 



question is presented by the citation of that 
decision at the present stage of this case, 
when, before consideration can be given to 
it, a formal decree regularly entered must 
be set aside, and as the motion implies, an 
amendment of the answer permitted. Such 
a question can only be determined according 
to the legal rights of the parties, and not 
by reference to the wishes of this court to 
avoid a seeming disregard of the decision 
referred to. 

The relief here sought cannot be granted 
unless some fact appears that furnishes legal 
ground for setting aside the decree and 
awarding the defendant a new trial upon an 
amended answer. The only fact relied on 
as such ground is that the attention of the 
cotirt was not called to a decided case, 
which, it is supposed, would have been de- 
cisive of this case, the existence of such 
a decision being at the time unknown to 
the advocate. Such a fact does not, in my 
opinion, furnish just ground for depriving 
the libellant of the benefit of the decree 
which he has obtained. The proper course 
is to take an appeal and so try the correct- 
ness of the conclusion arrived at by this 
court. 

Furthermore, this is an application for 
leave to take advantage of the statute of the 
United States limiting the liability of ship- 
owners, by an answer to be filed in this 
cause, and as a defence to the action brought 
by the libellant. But, in my judgment, the 
proper if not the only method by which to 
take advantage of the statute is to institute 
an independent proceeding. I have, in other 
cases, taken occasion to express the same 
opinion, and I now add a few remarks to 
what I have already said on former occa- 
sions 

As I view the statute, while adopting the 
riile of the maritime law in respect to The 
limit of the ship-owner'y liability, it also in- 
tended to require the taking of certain pro- 
ceedings, in order to secure the benefit of 
the statutory limitation. This appears in 
section 4283, where provision is made for 
"appropriate proceedings in any court," 
meaning thereby, as the next section shows, 
"any court of competent jurisdiction." The 
supreme court of the United States (Norwich 
Co. V. Wright, 13 Wall- [80 U. S.] 104) has 
decided that neither the circuit courts of the 
United States nor the state courts have ju- 
risdiction to conduct those necessary proceed- 
ings, and that the district courts, as courts 
of original admiralty jurisdiction, have such 
authority, and they further say that when 
the proper proceedings have been taken such 
proceedings may be plead in bar to any ac- 
tion brought against the ship-owner. . 

iloreover. the supreme court, by the gen- 
eral admiralty rules of 1872 (Rules 55-58), 
have gone further and declared what pro- 
ceedings are the appropriate proceedings re- 
quired by the statute, and plainly intend 
that the proceedings described in the rules, 
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and no others, should be resorted to in order 
to secure the limitation provided for by the 
statute. Those rules described a proceed- 
ing independent of any pending action, and 
do not contemplate interposing the statute 
by way of defence. Thus rule 54 requires 
a libel or petition in which the limitation of 
liability is to be claimed and the proper re- 
lief prayed for. Upon this libel or petition 
a monition is to issue directed to all persons 
claiming damages arising out of the same 
disaster. These are provisions for the com- 
mencement of an action by the ship-owner, 
not for defending an action commenced 
against him. Rule 57 provides for the filing 
of the libel in any district where the ship 
has been libelled; but contains no language 
to indicate that when the ship has been li- 
belled the proceeding is to be made a part 
of such action. It can hardly be that this 
rule would have been worded as it is if the 
intention had been to permit the proceeding 
to be taken by way of answer to the pend- 
ing suit. It is true that rule 56 gives to 
the ship-owner the right to contest his lia- 
bility or the liability of his ship in the pro- 
ceeding taken by him, and that Tjy virtue of 
this rule every proceeding to take advantage 
of the statute may, at the option of the ship- 
owner, be made to involve a determination 
of the facts and circumstances upon which 
his liability depends. But although the ship- 
owner may thus by his own proceeding com- 
pel an adjudication upon his liability as 
against all who assert such liability and at 
one time, it does not follow that he should 
be permitted to convert an action instituted 
•by a single creditor for the simple purpose 
of an adjudication upon his liability to him 
alone into such a proceeding. 

The remark in the opinion delivered in 
Norwich Co. v. Wright that the proper course 
would seem to be to file a petition either 
with or without an answer to the merits (13 
WaU. [SO U. S.] 125), does not necessarily 
imply that the petition should form part of 
an answer, or that the proceeding by peti- 
tion is to form part of a pending suit against 
the ship-owner for damages; and, besides, 
the formal rules promulgated subsequent to 
the delivery of the opinion must control the 
language of the opinion to which reference 
has been made. 

It should also br remarked that in that 
very case, where the action was against the 
ship-owner, it was sought to secure the ben- 
efit of the statute by a petition filed in that 
cause and that the supreme couit did not 
uphold that method ot pt'ocedure; but direct- 
ed the ship-owner to take an independent 
proceeding for the purpose of securing the 
benefit of the act; which independent pro- 
ceeding was thereafter taken and upheld by 
this court as having been directed by the 
supreme court. 

The practice since the promulgation of the 
rules, in this district at least, has always 
been to institute a separate proceeding. See 



Place V. The City of Norwich [Case No. 11,- 
202]; The City of Norwich [Id. 2,762]; The 
Epsilon [Id. 4,506]; In re New York & W. 
Steamship Co [Id. 10,200]. In the case last 
cited the opinion delivered by this court con- 
tained the following observation: "The pro- 
ceeding under the statute and the general 
admiralty rules has been treated as wholly 
distinct from any action in rem that may be 
pending, and it takes effect upon such action 
only by means of the restraining order au- 
thorized by rule 54." Upon appeal to the 
circuit the decision of this court in this case 
of New York & W. Steamsliip Co. [supra] 
was affirmed; and the observation just quot- 
ed, it would seem, was approved, otherwise 
it could hardly have escaped criticism. 

Of course it is not intended to be intimated 
that where appropriate proceedings have 
been instituted according to the mles, and 
the limitation of the ship-OTvner's liability 
has been declared therein, the decree so made 
may not be plead in any action brought to 
enforce such liability. My intention on this 
occasion is simply to decide that the proper 
method of securing the advantages of the 
statute under consideration is to institute 
an independent proceeding for that purpose, 
and for this reason also I refuse the present 
application so far as it looks to talcing ad- 
vantage of the statute by way of answer. 

I notice the application includes a prayer 
for leave to file a libel or petition, but leave 
of the court is not necessary to institute the 
proceeding to obtain the benefit of the stat' 
ute required by the admiralty rules. If the 
respondent be advised now to institute such 
proceeding doubtless he has the right to do 
so, and to obtain the decision of this court 
in that action, with the consequent right of 
review upon appeal, as in other cases, if the 
decision be adverse. The motion is therefore 
denied. 

[On appeal from the decree of this court al- 
lowing full damages to libellants (Case No, 13,- 
9^9), the circuit court held that the Great Wes- 
tern was liable for the proceeds of the wreck, 
amounting to ?1,796,14, and gave a decree for 
that amount and interest, and for the costs of 
the libellants in this court 12 Fed. 891. Ap- 
peal was then taken to the supreme court, 
where the decree of the circuit court was af- 
firmed. 118 U. S. 520. 6 Sup. Ct. 1172.] 



THOMASSON (UNITED STATES v.). See 
Cases Nos. 16,478 and 16,479. 
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Case No. 13,931. 

The THOMAS SWAN. 

[6 Ben. 42.] i 

District Court, S. D. New York. April, 1872. 

Shipping — Steamboat Act — Ixteb-State Com- 

MEltCE — PbNALTV — SeCDKITT OF PASSENGKBS. 

1. A steamboat, engaged in carrying freight 
between New Jersey and New London, Con- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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neeticut, whiJe at Hew London, received on 
board a number of persons and carried them to 
Mystic Island in the state of Connecticut, for 
the purpose of a prize fight, and then carried 
them to Noank, in Connecticut. She was not 
provided with life preservers, &c., as was re- 
quired by the 5th section of the act of August 
30th, 1852 {10 Stat. 61), nor had her boiler been 
inspected, us lequired by the 9th section of that 
act. A libel was filed against her, to recover a 
penalty of §500 therefor: Held, that the power 
of congress to regulate commerce among the 
several states extends to the waters traversed 
by the steamboat, but that it is requisite that 
the vessel which is to be subject to such regula- 
tions as those alleged to have been violated, 
should be engaged in inff^r-state or foreign com- 
merce. 

2. This steamboat was not shown to have been 

so engaged, within the principles laid down in 

the case of The Daniel Ball (10 Wall. [77 U. S.] 

557). 

[Cited in Re Long Island, etc., Transp. Co., 5 

Fed. 604.] 

In admiralty. 

Thomas Simons, Asst Dist. Atty., for the 
United States. 
Beebe, Donohue & Cooke, for claimant. 

BLATCHFOKD, District Judge. This suit 
is brought by the United States against 
the steam propeller Thomas Swan, to re- 
cover the sum of $500, as a penalty. The 
libel of information alleges, that, on the 2d 
of ilarch, 1870, the Thomas Swan, being a 
vessel propelled in whole or in part hy steam, 
was navigated, with passengers on board, 
at and from the port of New London, in the 
state of Connecticut, without complying with 
the terms of the act of August 30th, 1852 (10 
Stat. 61), in this, that she was then and there 
navigated, with passengers on board, not be- 
ing provided with life preservers, and floats, 
and fire buckets, and axes, as required by the 
5th section of said act, and also in this, that 
she was then and there navigated with pas- 
sengers on board, without having been in- 
spected, as required by the fii-st subdivision 
of the 9tli section of said act, contrary to the 
first section of said act; and that thereby 
the said vessel became subject to a penalty 
of five hundred dollars, and to be seized and 
proceeded against summarily, by way of li- 
bel, therefor, in this court The libel prays 
for a decree for the said penalty against the 
vessel, and for her condemnation and sale 
to satisfy the amount of the penalty. 

The answer excepts to the libel, and alleges 
the following grounds of exception: (1) The 
libel does not show a cause of action against 
the vessel; (2) it is not set forth in the libel, 
that the alleged carrying of passengers was 
any except between ports in the same state 
and in the internal commerce thereof; (3) 
the libel does not set forth any cause of ac- 
tion, or carrying of passengers, on watei-s, 
or in a business, over which the United 
States had or has jurisdiction. As matter 
of fact, the answer avers, that, on the day 
stated in the libel, the vessel was, against 
the will of her master and owner, taken 
possession of by a mob, and used by such 



mob to carry tnem from New London, in the 
state of Connecticut, to Mystic Island, in the 
same state; that such transportation was 
against the wish and desire of the master, 
owner and authorized agent of the vessel, 
and against their rights; and that, for such 
acts of violence, neither the vessel nor her 
owner, who is the claimant, is responsible. 
The answer also states, as a ground of ex- 
ception to the libel, that the libel does not 
allege that any suit or prosecution has ever 
been commenced or attempted, or any pen- 
alties found, against any person or persons 
who committed any of the acts alleged in 
the libel, and that, therefore, no lien exists 
against the vessel. 

The libel alleges a seizure of the vessel, 
before suit brought, on waters navigable 
from the sea by vessels of ten or more tons 
burden, and within this district. 

The 5th section of the act of August 30th, 
1852, provides, hat "every such vessel, car- 
rying passengers," that is, as defined in the 
1st and 3d sections of the act, evei-y "vessel 
propelled in whole or in part by steam," and 
carrying passengers, shall be provided with 
a certain number of life preservers or floats, 
and fire buckets and axes, as specified in the 
oth section. The 1st subdivision of the 9th 
section of the same act provides for the in- 
spection once in every year, at least, by 
ceitain inspectors, of every steamer em- 
ployed in the carriage of passengers. The 
1st section of the same act provides, that if 
any vessel propelled in whole or in part by 
steam, shall be navigated, with passengers 
on board, without complying with the terms 
of that act, the owners thereof and the ves- 
sel itself shall be subject to the penalties 
contained in the 2d section of the act of July 
7th, 1838 (5 Stat 304). The penalties con- 
tained in that section are the forfeiture and 
payment to the United States of the sum 
of five hundred dollare, for which sum the 
vessel "shall be liable, and may be seized 
and proceeded against summarily, by way 
of libel, in any district court of the United 
States having jurisdiction of the offence." 

The answer raises the question whether 
congi-ess has any power, by legislation, to 
regulate the carrying of passengers by a ves- 
sel under such circumstances as existed in 
this ease. The Thomas Swan was employ- 
ed, at the time in question, in the regular 
business of can-ying coal, from Hoboken in 
New Jersey, to New London and Norwich in 
Connecticut, and in taking back to Hoboken 
such cargo as she could procure. She had no- 
accommodations for passengers, no cabin for 
them, and was not in the business of car- 
rying them. She had been to Norwich and 
discharged there some iron which she bad 
taken from Hoboken. From Norwich she 
went to New London, and there discharged 
all the rest of her cargo, being coal. Her 
boiler was injured on her trip from Norwich 
to New London, and it was repaired while 
she lay at New London. On the occasion in 
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question sbe caiTied a large number of per- 
sons from New London, to an island called 
Mystic Island, below the mouth of the har- 
bor of New London, and near the Connecti- 
cut shore, on which island such persons 
landed, the vessel remaining at a wharf at 
the island. The persons so carried were some 
of them actors in, and others of them spec- 
tators at, a pugilistic combat which took 
place on the island. Afterwards such per- 
sons reembarked on the vessel, and were tak- 
en by her to and landed at a place called 
Noank, on the main land of Connecticut 
Prom there the vessel proceeded, without any 
passengers, to the city of New York, touch- 
ing on the way at a wharf in the harbor of 
New London. The trip with the persons re- 
ferred to, other than the proper crew of the 
vessel, was wholly within waters in the state 
of Connecticut. 

The power invoked under which it is claim- 
ed that the legislation of congress can be 
held to apply to this vessel, while engaged 
in the transaction in question, is that con- 
ferred on congress by the eighth section of 
the first article of the constitution, "to regu- 
late commerce with foreign nations, and 
among the several states, and with the In- 
dian tribes." There is no doubt, since the 
decision in the case of Gibbons v. Ogden (9 
Wheat. [22 U. S.] 1), that the power to regu- 
late commerce among the several states, 
comprehends the control for that purpose, 
and to the extent necessary, of all the naviga- 
ble waters of the United States, which are 
accessible from a state other than that in 
which they lie; and that such power, so far 
as locality is concerned^ extends to the waters 
traversed by the Thomas Swan while carry- 
ing the persons referred to, on the occasion 
in question. Gilman v. Philadelphia, 3 "Wall. 
[70 U. S.] 713, 724; The Daniel Ball, 10 WaU. 
[77 U. S.] 557, 564. But, while the conferring 
of that power authorizes all appropriate leg- 
islation to insure the convenient and safe 
navigation^ of all the navigable waters of the 
United States, including the subjection of 
vessels to inspection and license, in order to 
secure their proper construction and equip- 
ment, yet the legislation is only authorized 
when it protects or advances inter-state or 
foreign commerce; and this requires, at least 
in respect to regulations like those alleged 
to have been violated in this case, that the 
vessel, to be subject to such legislation, shall 
be engaged in inter-state or foreign com- 
merce. The Daniel Ball, supra; The Bright 
Star [Case No. 1,880]. 

Was the Thomas Swan engaged in inter- 
state or foreign commerce, in respect to the 
carrying of passengers, on the occasion refer- 
red to? In the case of The Daniel Ball supra, 
a penalty was sought to be recovered against 
the vessel by the United States, because she 
had not been either licensed or inspected, as 
provided by the said acts of 183S and 1852. 
It was set up, as a defence, that the vessel 
was engaged solely in domestic trade and 



commerce within the state of Michigan, and 
was not engaged in trade or commerce be- 
tween two or more states, or in any trade by 
reason of which she was subject to the navi- 
gation laws of the United States, or was re- 
quired to be inspected and licensed. The li- 
cense was required for a vessel transporting 
merchandise or passengers; the inspection, 
for a vessel carrying passengers. The Daniel 
Ball was employed in transporting merchan- 
dise and passengers on a route wholly in the 
state of Michigan. Some of the goods she 
carried were shipped on her for places in 
other states than Michigan, and some came 
from other states, and were destined for 
places within the state of Michigan. She 
was a common carrier on the route on which 
she ran, although she did not run in connec- 
tion with or in continuation of any lines of 
transportation beyond her route. The su- 
preme court held, that, so far as the vessel 
, was employed in transporting goods destined 
for other states, or goods brought from with- 
out the limits of Michigan, and destined to 
places within that state, she was engaged in 
commerce between the states, and was sub- 
ject to the legislation of congress. The 
gi'ound of the decision was, that the vessel 
was employed as an instrument of commerce 
between the states— commerce between the 
states, in any commodity, commencing when- 
ever such commodity has begun to move, as 
an article of trade, from one state to another 
—and that the fact that several different and 
independent agencies were employed in trans- 
porting the commodity, some acting entire- 
ly in one state, and some acting in two or 
more states, did not afCect the character of 
the transaction, but each agency was subject 
to the regulation of congress to the extent in 
which it acted in such transportation. 

I do not think the Thomas Swan is, on the 
evidence, brought within these principles. It 
is not shown that she transported any pas- 
senger whose destination was, in any proper 
sense, from any place without the state of 
Connecticut to Mystic Island, or from Mys- 
tic Island to any place without the state of 
Connecticut. She was not, in any proper 
sense, an instrument in carrying passengers 
from without the state of Connecticut to 
Mystic Island, or from Mystic Island to any 
place without the state of Connecticut. Nor 
is there any evidence that any passenger she 
carried was transported, in any proper sense, 
by her agency, from without the state of 
Connecticut to Mystic Island, or from Mystic 
Island to any place without the state of Con- 
necticut. No circumstance like the buying 
of a ticket for transportation, though by dif- 
ferent agencies, from any place without the 
state of Connecticut to Mystic Island, or 
from Mystic Island to any place without the 
state of Connecticut, on the part of any pas- 
senger carried by the Thomas Swan is shown. 
Nor is it shown that any person she took to 
Mystic Island had any destination to Mystic 
Island at any time while such person was 



THOMAS WATSON (Case No. 13,933) 



[23 Fed. Gas. page 1014] 



outside of the limits of Connectietit. The on- 
ly tickets shown to have been sold connected 
with any transportation to Jlystic Island, 
were tickets sold at New London, which en- 
titled the buyers to transportation to Mystic 
Island and bacli to a point in Connecticut. 
The fact that the persons who returned from 
Mystic Island to the main land in the yessel, 
intended to go to places outside of Connecti- 
cut, cannot affect the question. 
The libel must be dismissed. 



THOMAS SWAN. The (UNITED STATES 
v.). See Case No. 16.480. 

THOMAS SWANN, The (LUCAS v.). See 
Case No. 8,588. 

THOMASTON MUT. FIRE INS. CO. (BAB- 
SON v.). See Case No 704. 



Case Wo. 13,932. 

The THOMAS TURRALL. 

[6 Ben. 404.] i 

District Court, E. D. New York. March, 1873. 

Half Pilotage — Tender. 

1. A Hell Gate pilot, on board of a vessel, 
claimed to havt tendered his services as a pilot 
to a brig, which he was passing. He alleged 
that his services were refused, and filed a libel 
to recover half pilotage. His evidence of the re- 
fusal was contradicted by two witnesses from 
the brig: Held, tliat, as there were other witness- 
es to the alleged refusal, who were not called, 
nor their absence accounted for, the libellant 
was not entitled to a decree on such a state of 
the proofs. 

2. Whether such a tender of services by a pilot 
is sufficient to entitle him to half pilotage, quaere. 

In admiralty. 

P. A. AVilcox, for libellant. 

Beebe, Donohue & Cooke, for claimant. 

BENEDICT, District Judge. This case pre- 
sents a question of fact, upon which the 11- 
bellant's right to recover depends, and that 
is whether the libellant's tender of his serv- 
ices as a Hell Gate pilot for the brig Thomas 
Turrall, was refused by the master of that 
brig. 

The refusal being denied, it was incumbent 
upon the pilot to substantiate his claim by a 
preponderance of evidence, but the case has 
been presented to me upon the testimony of 
the pilot alone, as opposed to the testimony 
of two witnesses from the brig. It appears 
that there were other witnesses to the al- 
leged tender and refusal, but they are not 
called, nor their absence accounted for. 

Upon such a state of the proofs, the libel- 
lants cannot have a decree, and the more be- 
cause the alleged tender of service is con- 
ceded to have been made by the pilot while 
he was on board another vessel, at the time 
passing the brig here proceeded against. 
Words exchanged between persons so situat- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ed might well be misunderstood, and a ten- 
der and refusal made under such circum- 
stances, if relied upon, should be fully 
proved. 

I must therefore dismiss the libel for want 
of preponderating proof of the averments 
it contains, and it becomes unnecessary to 
determine the question, whether a tender by 
a pilot of services, sulficient to afford founda- 
tion for a charge of half pilotage, within the 
meaning of the law, can be made without an 
actual presence at the side of the vessel 
sought to be piloted, with the intention and 
present ability at once to enter upon the 
service if accepted. Let the libel be dis- 
missed, and with costs. 



THOMAS WALKER. The (McCORKER v.). 
See Case No. 8,716 



Case Ifo. 13,933. 

The THOMAS WATSON. 

[Blatchf. Pr. Cat,. 120.] i 

District Court, S. D. New York. March, 1862. 

Pkize — Evidence to Establisu— Time Given. 

1. The libel charged that the vessel, while at- 
tempting to violate the blockade, was burned, 
and that part of her cargo was saved as prize, 
but no proof was given in support of the libel. 
The court allowed the libellants thirty days to 
produce evidence, failing which the libel to be 
dismissed. 

2. Where the testimony of witnesses from the 
delinquent vessel is dispensed with, adequate 
proof must be supplied, aliunde, of the delictum 
charged, before a condemnation will be award- 
ed. 

In admiralty. 

BETTS, District .Judge. In this case a 
parcel of merchandise of small value is li- 
belled as prize on the allegation that it 
was part of the cargo of the ship Thomas 
Watson, which, in attempting to violate the 
blockade of the insurgent states, was run 
on shore, set fire to, and burned, and that 
this portion of the cargo was taken from 
the said ship by the naval forces of the Unit- 
ed States, and sent to this port in the Unit- 
ed States ship Vandalia, for adjudication. 
It was here libelled by the United States for 
forfeiture, and arrested by the marshal, un- 
der process therein, as prize of war. The 
property is still held by the marshal on that 
arrest, and due return is made by him of 
the seizure, and of public notice thereof. 
No claim or intervention is made in court for 
the property, and no proofs are given sup- 
porting the charges of the libel. Although, 
in cases of absolute necessity, proceedings in 
prize may be prosecuted to effect without 
the observance of the formalities required 
by the prize rules, and the attendance and 
testimony of witnesses from the delinquent 
ship may be dispensed with, yet adequate 

1 [Reported by Samuel Blatchford, Esq.] 
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proof must be supplied, aliunde, of the de- 
lictum charged, to enable the court to sus- 
tain the accusation. Jecker v. Montgomery, 
13 How. [54 U. S.] 198, and 18 How. [59 U. 
S.] 110. There is no legal proof that the lost 
vessel committed the offence alleged, or that 
this parcel of goods was part of her cargo. 
There is, therefore, no foundation laid for 
the exercise of prize jurisdiction over it. 

The libellants will be allowed a reasonable 
time to furnish evidence of these facts, and, 
if they fail to produce such within thirty 
days from the entry of this order, the suit 
will be dismissed as not brought within the 
cognizance of the court. Order accordingly. 



THOMEE (KOONES v.). See Case No. 7,- 
926. 

THOMES (UNITED STATES v.). See Cases 
Nos. 16,481 and 16,482. 

THOIVIPKINS (UNITED STATES v.). See 
Case No. 16,483. 



Case ISTo. 13,934. 

Ex parte THOMPSON. 

[1 Flip. 507; 15 Am. Law Reg. (N. S.) 522; 9 

Chi. L-eg. News, 19; 1 Gin. Law Bui. 

235; 24 Pittsb. Leg. J. 47.] i 

District Court, W- D. Tennessee. Feb. 24, 
1876. 

Habcas Cohpds— Is State Custody — I^jdictmest 

Fou Lauceny — Taking usdeii Fedekai. 

Replevin — Wkits. 

1. Under the writ of habeas corpus the courts 
of the United States have power to discharge 
persons while under arrest- by state officers, if it 
appears that they are held in custody under a 
state law which attempts to punish them for 
executing a law of the United States, or where 
the act for which they are held was 'done under 
process of a federal court 

2. If, however, a party be in the custody of an 
officer of the state government under an indict- 
ment for larceny, and ae a justification for the 
act complained of sets up the fact of the issue 
of a writ of replevin from the United States 
court, the last named court on habeas corpus will 
inquire into the facts: and if it should appear 
that the writ was obtained fraudulently, with 
the purpose of carrying off property, the court 
will remand the relator to the custody of the 
state officers, 

3. Where a writ is on its face regular, it is a 
justification to the officer to whom it is address- 
ed for everything he may lawfully do under it; 
but a party who has procured a writ by fraud, 
does not come within the rule. 

Waddy Thompson was arrested for lar- 
ceny and for horse stealing by the gi-and 
jury of Shelby county. There were several 
indictments. This writ was issued, direct- 
ing his body to be brought before the judge 
then holding the term of the federal court. 
The sheriff produced the relator, and re- 
turned that he held him on the indictments. 
Thompson claimed that he was the agent of 

I [Reported by William Searcy Flippin, Esq., 
and here reprinted by nerraission. 24 Pittsb. 
Leg. J. 47, contains only a partial report.] 



his mother-in-law— one Mrs, Wilkerson, of 
St, Louis— and acting with an attorney of 
that city— one Arnett— had been endeavor- 
ing to obtain possession of certain goods and 
chattels unlawfully detained by parties at 
Memphis; that Arnett made the oath re- 
quired by the statute, gave a bond with Eli- 
jab Smith and Benjamin P. Carroll as sure- 
ties; that thereupon process was issued to 
the marshal requiring him to take posses- 
sion of the property mentioned therein, and 
deliver to plaintiff or her agents; that a part 
of the goods thereunder were taken and de- 
livered to Arnett; that Hendrix, one of the 
defendants, then made oath before the clerk 
of the court that the bond given was insuffi- 
cient, and obtained an order from the dis- 
trict judge which suspended further pro- 
ceedings; that horses and other property 
taken into possession by Arnett had been 
placed aboard a steamer to be delivered to 
his principal in Missouri; that after said 
boat had been landed on the Arkansas shore, 
a short distance above Memphis, Hendrix, 
with a body of armed men, came on board, 
and by intimidation induced "Arnett and the 
relator to return the property to them, under 
an agreement, however, that the title to same 
should be settled by civil suits then pending. 
Relator further alleged that, notwithstand- 
ing the writ had been regularly issued and 
executed, the defendants in the suit of re- 
rilevin had procured indictments against 
himself and Arnett. and against the sure- 
ties, for perjury and larceny; that they 
were intended to hinder and delay his prin- 
cipal in prosecuting her replevin suit, and 
to oust the circuit court of the United States 
of its rightful jurisdiction, and to force the 
plaintiff into the state court, where it was 
hoped to obtain an undue advantage over 
her by reason of local influence; that after 
relator had given bonds for his appearance 
on the trial of these indictments, Hendrix, 
Garter & Co., defendants in replevin suit, 
had commenced an action against him and 
his principal for malicious prosecution. It 
was further alleged that the criminal court 
of Shelby county had no jurisdiction in the 
case; that he was unjustly restrained of his 
liberty; and if guilty of any wrongful act 
whatever, it was against the peace and dig- 
nity of the United States. Relator claimed 
that the federal court had exclusive jurisdic- 
tion in the matter, and that he had been 
guilty of no crime whatever. The facts, 
however, did not support the allegations of 
relator. It was shown that the sureties in- 
the replevin suit were perfectly worthless, 
and the facts looked strongly towards a de- 
liberate attempt on the part of Thompson to 
possess himself of the property in contro- 
versy, and dispose of it before it could be 
reclaimed, or any legal questions affecting 
the title could be disposed of. After other 
property had been taken by the marshal into 
possession, the order came suspending fur- 
ther proceedings. 
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T. W. Brown. W. C. Folkes, aud J. J. Du 
Bose, for" relator. 

L. E. Wright, L. B. Horrigan, and L. B. 
MeFarland, contra. 

BROWN, Disti'iet Judge. It is claimed by 
the relator that as the sheriff made no an- 
swer to the facts set forth in this petition, 
they are to be taken as true, and that he is 
therefore entitled to his discharge. I think, 
however, he misapprehends the law on this 
point. The petition is simply the basis 
upon which the writ is issued. No copy of 
it is required to be served upon the respond- 
ent in the writ, who is required to make his 
return to the writ itself, and not by way of 
answer to the petition, which has performed 
its office as soon as the fiat is signed. A re- 
tui*n may be traversed or confessed by way 
of affidavit or oral testimony, but I know of 
no practice requiring an answer to be made 
to the petition itself. It would have been 
proper for the relator to confess and avoid 
the return by repeating in his denial the 
facts set up in the petition. This is evi- 
dently coatemxjlated by section 760, here- 
after quoted, though I know of no practice 
requiring it to be done. The testimony was 
taken as if the issue had been made upon 
the return, and as no objection was inter- 
posed to this course until the argument of 
the case, I shall proceed to dispose of it as 
if an issue had been made by the pleading. 

By section 753 of the Revised Statutes, 
•'the writ of habeas corpus shall in no case 
extend to a prisoner in jail, unless where he 
is in custody * * * for an act done or 
omitted, in pursuance>of a law of the Unit- 
ed States, or of an order, process, or decree 
of a court or judge thereof." Although the 
words used are those of exclusion, there is 
no doubt of the power of this court to issue 
a writ of habeas corpus in eases falling with- 
in the above provisions. 

By section 754, application must be made 
"by complainant in writing, sign'^d by the 
person for whose relief it is intended, set- 
ting forth the facts concerning the detention 
of the party restrained, in whose custody he 
is detained, and by virtue of what claim or 
authority, if known." 

By section 7G0, the petitioner "may deny 
any of the facts set forth in the return, or 
may allege any other facts that may be ma- 
terial in the ease. Said denials or allega- 
tions shall be under oath." 

By section 7G1, the judge "shall proceed, 
In a summary way, to determine the facts in 
the ease by hearing the testimony and ai*- 
gument, and thereupon to dispose of the par- 
ty as law and justice require." 

The section first above quoted is substan- 
tially a re-enactment of the act of 1833, com- 
monly known as the "Force Bill" [4 Stat. 
034], and was adopted in view of the nulli- 
fication laws of South Carolina, by which an 
attempt had been made to punish officer.^ 
of the United States for executing the laws 



of congress within that state. But it is now 
settled that this act gives relief to one in 
state custody, not only when he is held un- 
der a law of the state which seeks expressly 
to punish him for executing a law or process 
of the United States, but also when he l.i 
in such custody under a general law of the 
state which applies to all persons equally, 
where it appears he is justified for the act 
done, because done in pursuance of^ the pro- 
cess of a United States court. U. S. ex rel. 
Roberts v. Jailer [Case No. 15,4(}31. At the 
same time the power given to the federal 
courts thus to arrest the arm of the state 
authorities, and to discharge a person held 
by them, is one of great delicacy, and should 
only be exercised where it clearly appears 
that justice demands it. Such power has 
rarely been invoked, except under circum- 
stances tending strongly to show that thp 
state was about to use its authority to op- 
press the party imprisoned in defiance of the 
laws of the general government. Nothing 
could render the act more justly odious than 
to permit the writ of habeas corpus to be 
employed to relieve a party from the legal 
consequences of crime against the .sovereign- 
ty of a state. 

If it appears, however, that the relator was 
justified by the process of this court in do- 
ing what he has done, the sections above 
quoted authorize and require his discharge. 
The testimony, taken at considerable length, 
reveals substantially the following facts: 

The relator, who was a son-in-law of Mi-s, 
Wilkerson, holding a general power or at- 
torney from her, came to Memphis from 
Missouri in the month of October, 1874, ac- 
companied by one Amett, an attorney-at-law 
at St. Louis, for the purpose of asserting her 
claim to the property covered by the wiit 
of replevin. With the view of hastening 
the disposition of the ease, it was conceded 
by the learned counsel for the state tuat the 
relator, in good faith, supposed that Mr.s. 
Wilkerson was entitled to the possession of 
the property covered by the writ. On arriv- 
ing at Memphis, he and Arnett put up at the 
Commercial Hotel, where they first met Car- 
roll, who afterwards became one of the sure- 
ties upon the replevin bond. * * * 

(The means used for obtaining wortnless 
securities on the replevin bond were criti- 
cised at this place by his honor.) 

After one or two ineffectual efforts he final- 
ly procured the services of an attorney, who 
drew an affidavit sworn to by Amett, claim- 
ing the possession of the stock of liquors 
and safe and contents in the store of Hen- 
drix. Carter & Co., the entire stock in trade 
of a firm of nurseiymen, and three horses 
belonging to parties not connected in any 
way with the other defendants, though the 
horses had been purchased of Hendrix, Cai'- 
ter & Co, It may also be observed here that 
Hendrix, Carter & Co. were in no way con- 
nected with the owners of the nursery, and 
that plaintiff proceeding properly would 
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liave been compelled to bring at least three, 
Aud probably four or five, separate suits to 
obtain possession of these distinct parcels. 
Upon this affidavit a sweeping writ of re- 
plevin was issued figainst defendants, com- 
manding the marshal to take possession of 
all the property named in the writ, and to 
deliver the same to the plaintiff or her agent. 
Taking Arnett and Ms two sureties to the 
cletk's office, a bond was signed, prior to the 
issuing of the writ, by Arnett, as attorney 
for the plaintiff, by Homer B. Carroll, sign- 
ing his name as Benjamin F. Carroll, and by 
Elijah Smith, whose time name, and, in- 
deed, whose very existence is unknown. 
Each of these sureties swore that he was 
worth the sum of ?30,0(}0 in real estate in 
Shelby and Tipton counties. This was done 
in the presence and by direction of Thomp- 
son, who knew perfectly their utter insol- 
vency. Shortly afterwards, Arnett advised 
Carroll to get out of town as soon as possi- 
ble, which he proceeded to do by hiring a 
skiff to take him across the river. To se- 
cure the speedy service of the writ and 
transportation of the property, relator hired 
a steamboat plying between Memphis and 
Mound City, Arkansas, to wait over her 
usual time of departure, promising to pay 
ten doUai-s an hour for her detention. Dep- 
uties were dispatched from the marshal's of- 
fice to different parts of the city wiiere the 
property covered by the writ was lying. 
Six furniture wagons were sent to the nurs- 
ery, and about a thousand pots of flowers, 
besides knives, forks, and spoons, and other 
articles, were loaded upon them and hur- 
ried away to the steamer, which was lying 
in waiting to take them across the river. 
Several horses wei'e seized by another dep- 
uty, who at once drove them on board the 
steamboat. Fifty or sixty drays were sent 
to the store of Hendrix, Carter & Co. for the 
purpose of removing their entire stock in a 
similar way, and loading it upon the- boat. 
The relator formerly had a desk in their 
<jstablishment, knew the office hours of the 
partners, and instructed the marshal riot to 
go there until the boolckeeper had gone away 
and locked the safe, and the steamer was on 
the point of departure. When the marshal 
announced his intention to Hendrix of seiz- 
ing all the goods in his establishment, Hen- 
drix asked for a little time, went to the 
clerk's office to look at the bond, satisfied 
himself the sureties were insolvent, and 
made affidavit of the fact, when the district 
judge was telegraphed to to stop the pro- 
ceedings. 

The marshal refused to place the property 
on the boat, but put custodians in charge 
during the night. His suspicions were ex- 
cited none too soon. Great anxiety was man- 
ifested by Thompson to get possession of 
his stock, but finding himself foiled, the boat 
was compelled to put ofE without it. It pro- 
ceeded to Mound City about sun down, with 
Thompson, Arnett, and Carroll, who had dis- 



missed his skiff, on "board. After arriving at 
Mound City, some of tbe defendants made 
up a party, hired a steam tug, went in pur- 
suit, and compelled the return of the prop- 
erty. (That is, the property on board— 
knixes, forks, mules, etc.— not the stock of 
Hendrix, Carter & Co., as that was not on 
board.— Rep.'> Relator afterwards returned 
to Memphis, saw the counsel employed by 
Hendrix, Carter & Co., confessed to him the 
bond was bogus and fraudulent, said they 
had him svliere he meant to get thera, and 
promised if they would let him out he would 
furnish information to hold the clerk and 
marshal. I take pleasure in saying there is 
not the slightest evidence to show that these 
officers or tbeir duputies acted coiTUptly or 
in bad faith, although in view of the mag- 
nitude of the bond a little more care in ap- 
proving it would have been commendable. 
The writ of replevin was soon after dis- 
missed, and his claim to the property aban- 
doned. 

This is but a bare outline of the facts 
fully proved— facts which the relator made 
but feeble attempt to deny. I am forced to 
the conclusion that it is a ease of gross and 
infamous fi-aud pi-acticed upon the court. 

It is claimed by the relator, however, that 
admitting this to be true, he is still enti- 
tled to his discharge, inasmuch as the writ 
of replevin was valid upon its face. There 
is no question that a writ valid upon its face 
will protect the officer executing it, notwith- 
standing it may have been irregularly is- 
sued, or may be voidable for want of juris- 
diction. There is a clear distinction, how- 
ever, between the officer who executes the 
writ and the party who procures it to be 
issued; as against the latter, it may be 
shown to be void from facts not appearing 
upon its face. From a multitude of cases 
drawing this distinction, I cite the follow- 
ing: 

Savaeool y. Boughton, 5 Wend, 173; Lo- 
der V. Phelps, 13 Wend. 48; Adkms v. 
Brewer, 3 Cow. 206; Whitney v. Shufelt, 1 
Denio, 594; State v. Weed, 1 Fost. [N. H.] 
262; Rogers v. Mulliner, 6 Wend. 597; Tay- 
lor V. Trask, 7 Cow. 249. 

By the Code of Tennessee, before a writ 
of replevin can be issued, a bond must be 
filed in double the value of the property cov- 
ered by the writ. Whether the writ is to- 
tally void without suc!h bond, it is perhaps 
unnecessai-y to consider. There is no doubt 
that a writ of attachment issued without 
such bond, where the statute requires it, is 
wholly void (see Drake on Attachments, 
etc.): and it is presumed that the same rule 
would be held to apply to writs of replevin, 
although in some states, where a bond is 
not required before the issuing of the writ, 
it is held that the writ is not thereby in- 
validated if the bond is executed before the 
property is delivered to the plaintiff. There 
is a clear distinction between the statutes 
which require the bond to be executed be- 
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fore the property is delivered over, and 
those which require it before the issuing of 
the writ. In tliis case no bond was ever 
given. It is not merely a case of insuffi- 
ciency of sureties, which may be renewed 
by order of the court. The relator procured 
the execution of the bond by sureties whom 
he knew to be utterly irresponsible, and at 
least one of whom forged the signature of a 
fictitious person. 

The position assumed by relator is, that 
if the writ upon its face authorized the tak- 
ing, which is the subject of the larceny for 
which he is indicted, he "is entitled to his 
dischai'ge, notwithstanding the writ was pro- 
cured by perjury, and used for the pui-pose 
of committing a larceny. Counsel cannot 
have fully apprehended the consequences of 
this doctrine. May a deputy marshal hold- 
ing a capias of this court deliberately mur- 
der the party he is seeking to arrest? There 
is no general power in the federal courts to 
punish murder, and if discharged from the 
custody of the state, his crime would go prac- 
tically unpunished. This court, I think, is 
bound to inquire into the legality of the 
use as well as of the validity of the process 
itself. This was the view evidently taken 
by the learned judge for the district of Ken- 
tucky in the Roberts' Case, above cited,^ 

In Com, V. Low, Thacher's Cr. Cas. 477, 
it was held that, if a man having a right of 
action makes use of a process which he 
knows he has no right to adopt, to get the 
property of his debtor, and with intent to 
defraud him. it is larceny. 

It is well settled that a combination of 
two or more to accomplish a lawful purpose 
by unlawful means is indictable as a con- 
spiracy. Says Lord Hale, P. C. 507: "A. 
has the mind to get the goods of B. into his 
possession, privately delivers an ejectment, 
and obtains judgment against a casual eject- 
or, and thereby gets possession and takes 
the goods If it were animo furandi, it is 
larceny." So Lord Coke, 3 Inst 108: "If a 
man seeing the horse of B. in his pasture, 
and having a mind to steal him, cometh to 
the sherifE, and, pretending the horse to be 
his, obtaineth the horse to be delivered to 
him by replevin, yet this is a felonious and 
fraudulent taking." 

I have not lost sight of the concession in 
this case, that relator supposed he was en- 
titled to the possession of this property. The 
question here is not whether he was enti- 
tled to the possession of the property, nor 
whether he was guilty of larceny in obtain- 
ing possession, not even whether he was en- 
titled to possession, but whether he was jus- 
tified by his writ in obtaining this possession. 
Now, nothing is better settled in the law of 
trespass than that an officer entitled to levy 
upon property becomes a trespasser ab in- 
itio by an abuse of the process. I am sat- 

2 See Case of U. S. ex rel. v. Weeden [Case 
No. 14,412], where the ruling in the Roberts 
Case has beeu modified. 



isfied in this case that the relator commenced 
this suit, not for the purpose of asserting 
a bona fide claim to the property, but of 
spiriting it away under the forms of law, 
and disposing of it before proceedings could 
be taken for its reclamation. It would be a 
strange intei-pretation of the law if, hav- 
ing been guilty of forgery, fraud, and sub- 
ornation of perjury in procuring the process 
of this court, he could still claim to be pro- 
tected by it in carrying out his schemes. I 
hold then, that, although the marshal was 
protected by this writ in what he did in 
execution thereof, yet as to the relator in 
this case it was fraudulent and void, and 
that so far from being entitled to protection 
by this court, his case should be laid before 
the next grand jury of this district for such 
action as it may see fit to talce, and the dis- 
trict attorney is directed to see that this is 
done; provided, however, that no action be 
taken on any indictment until he shall have 
been discharged by a state court 

It results that the prisoner must be re- 
manded to the custody of the sheriff of Shel- 
by county. 



Case No. 13,935. 

In re THOMPSON. 

[2 Ben. 16G; i 1 N. B. R. 323 (Quarto, 65).] 

District Court, S. D. New York. Feb., 1868. 

BaNKKUPTCY — EXAMIXATION OF BANKRUPT — D:S- 
CUAUOE — ADJOUKNMBNT. 

The pendency of an examination of the bank- 
rupt is good cause for an adjournment of the 
proceedings, on the order to show cause why 
the bankrupt should not be discharged. 

[Cited in Re Seabury, Case No. 12,573.] 

[In the matter of John Thompson, a bank- 
rupt.] 

BY ISAAC DAYTON, Register: 

[The order for creditors to show cause why 
the above bankrupt should not be discharged, 
being returnable on the 18th day of Febru- 
ary, 1868, at eleven o'clock, the bankrupt 
with his counsel, Mr. E. More, appeared be- 
fore me, and Mr. G. A. Seixas, duly appeared 
for the Merchant's Exchange Bank, a creditor 
having duly proved his debt, and having by 
letter of attorney duly authorized Mr. Seix- 
as to appear, &c. An examination of the 
bankrupt, pursuant to an order of this court, 
is now going on before me, the same having 
been carried on and adjourned from day to 
day for several days, and having been this 
day continued and not concluded. 

[Mr. Seixas thereupon requested that all 
proceedings upon the return of said order 
to show cause be adjourned, pending the ex- 
amination of the bankrupt and others. 

[Mr. More, on behalf of the bankrupt ob- 
jected to any adjournment on the ground 
that, unless Mr. Seixas should first enter his 
appearance under rule 24, it would be irregu- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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lar to so adjourn the proceedings as to ena- 
ble a creditor to enter his appearance in op- 
position to the discharge at a future day. 

[Mr. Seixas claimed and insisted that an 
adjournment of the hearing and proeeedingSj 
upon the order to show cause, necessarily 
operates to extend the time for a creditor 
to enter his appearance in opposition, and 
that the rights of a creditor on the adjourn- 
ed day of thfe order to show cause, are the 
same in all respects as on the return day. 

[The opinion of the register is, that the 
pendency of the examination of the bankrupt 
constitutes good cause, under the 6th general 
rule, for adjourning the business of show- 
ing cause, and that such adjournment can 
properly be made without requiring the cred- 
itors to file an appearance under rule 24, ob- 
jecting to the discharge. I accordingly ad- 
journed the business to a day agreed upon 
by the parties. The bankrupt thereupon re- 
quests me to certify my opinion to the court, 
which I now respectfully do.] 2 

BLATOHFORD, District Judge. The reg- 
ister was correct in his decision. 



Case No. 13,936. 
In re THOMPSON et al. 

[2 Biss. 16S; 3 N. B. R. 184 (Quarto. 45); 16 
Pittsb. Leg. J. So; 2 Am. Law T. 107; 1 Ohi. 

. Leg. News, 345; 1 Leg. Gaz. 46; 1 Am. Law 
T. Eep. Bankr. 137.] 1 

District Court, N. D. Illinois. July Term, 1869. 

Bankruptot — Stopping Patmexts — Cosstkuc- 
Tioit OF Statute — Refosai. os Guoukd 
op Legal Defense, 
, 1. In the 39th section of the bankrupt law [of 
1867 (14 Stat. 536)], "has fraudulently stopped 
or suspended and not resumed payment of his 
commercial paper within a period of fourteen 
days," the word "fraudulently" should be con- 
strued as limiting "stopped" only, and the words 
"fourteen days" as applying only to the suspen- 
sion, &.C. 

[Cited in Re Hercules Mut. Life Assur. Soc, 
■ Case No. 6,402.] 
[Cited in Lindsey v. Plebbe (Colo. App.) 38 
Pac. 399.] 

' 2. When the stoppage is fraudulent it is not 

necessary that it be continued, and a suspension 

of payment for fourteen days, though without 

any element of fraud, constitutes an act of 

bankruptcy. 

[Cited in Baldwin v. "Wilder, Case No. 806; 

Re Hercules Mut. Life Assur. Soc., Id. 6,- 

402.] 

[Cited in Marble v. Jamesville Manuf'g Co. 

(Mass.) 39 N. B. 1002.] 
[See In re Ballard. Case No. 816.] 

3. A refusal on the ground of a legal defense, 
is not a stoppage or suspension within the mean- 
ing of the law. 

In bankruptcy. This was an involuntary 
petition alleging that Thompson and Me- 
Clallen committed an act of bankruptcy 
within six calendar months next preceding 

2 [From 1 N. B. R. 323 (Quarto, 65).] 

1 [Reported by Josiah H, Bissell, Esq., and 

here reprinted by permission. 1 Leg. Gaz. 46, 

contains only a partial report.] 



the date of filing the petition, in tljat they, 
being merchants, on the 2d day of January, 
1869, suspended, and have not resumed pay- 
ment of their commercial paper within the 
period of fourteen days, setting forth what 
the commercial paper was. Respondents 
filed a general demm-rer. 

Bentley & Hart, for creditors. 
C. C. Bonney, for respondent 

DRUMMOND, District Judge. [This is a 
very important question undoubtedly, but it 
is one that has been before me on several 
occasions, and although there never has been 
an express adjudication on the point, still, 
incidentally, I have expressed an opinion as 
to the true construction of this clause of 
the bankrupt law; and inasmuch as I have 
a decided opinion upon it, I might as well 
state that opinion now, with some of the 
reasons upon which it is formed.] 2 

An objection is taken on the part of 
Thompson and MeClallen that this is not an 
act of bankruptcy within the meaning of 
the law. The clause of the 39th section of 
the bankrupt law under which the question 
arises is this: "Or who, being a banker, 
merchant or trader, has fraudulently stopped 
or suspended, and not resumed payment of 
his commercial paper within the period of 
fourteen days." 

That constitutes an act of bankruptcy on 
the part of any person who is within the 
conditions named, and the only question, as 
I conceive, is whether the word "fraudu- 
lently" applies to and qualifies the whole of 
the clause— whether it is to be read as if 
written: "who, being a banker, merchant or 
trader, has fraudulently stopped or fraud- 
ulently suspended, and not resumed payment 
of his commercial paper within the period 
of fourteen days,'* or whether it is to be 
read as if written in this way: "or who, 
being a banker, merchant or trader, has 
fraudulently stopped" payment of his com- 
mercial paper; or who, being a banker, mer- 
chant or trader, has "suspended and not 
resumed payment of his commercial paper 
within a period of fourteen days," applying 
the words "fourteen days" to the suspen- 
sion only, and without the use of the word 
"fraudulently"; and I think the latter is 
the true construction. It would seem to 
be unreasonable to say that in order to 
constitute an act of bankruptcy, a mer- 
chant, banker or trader must stop during 
fourteen days by a continuous act of fraud. 
It would seem as though one act of fraud, 
by stopping payment of his commercial pa- 
per, committed by a banker, merchant or 
trader, should constitute an act of bank- 
ruptcy. There is no reason why there 
should be a continued fraud for the period 
of fourteen days, in order to constitute an 
act of bankruptcy; because where a mer- 
chant, banker or trader— and who is there- 

2 [From 3 N. B. E. 184 (Quarto, 45).] 
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fore within the terms of the law— delibeiiite- 
ly commits an act of fraud, by refusing to 
pay or by stopping payment of his com- 
mercial paper, he is in that condition where 
liis creditors ought to have the right to call 
upon him to surrender his property for their 
benefit. He has acted dishonestly, and he 
should have his property administered in a 
banlirupt court. 

And on the other hand, where he merely 
suspends the payment of his commercial 
paper, it was highly proper that some time 
should be fixed, within which, if he does 
not resume, it should be treated as an act 
of bankruptcy; because it was foreseen that 
he might suspend payment of his commer- 
cial paper, through accident, a particular 
emergency or exigency, which might be tem- 
porary in its character, as in consequence 
of the non-receipt of remittances, or of the 
non-arrival of a vessel, or from other simi- 
lar causes, and therefore the law intended 
that if there was a suspension in conse- 
quence of any of these causes, it should not 
be treated as an act of bankruptcy unless it 
continued for a certain time; and inasmuch 
as it was the province of the law-maker to 
declare what that time should be, he, in his 
discretion has fixed the time at fourteen 
days. 

But if a man declines to pay solely because 
he is not liable to pay, or because he has a 
valid claim against the paper, or a set-off, 
that is not a stoppage or suspension, as I un- 
derstand it, within the meaning of the bank- 
rupt law. 

But where the paper is due and it is not 
paid because, without adequate legal excuse, 
he will not pay, or because he is unable to 
pay, and it is continued for the period of 
fourteen days, that constitutes an act of bank- 
ruptcy. 

I am aware that different constructions 
have been given to this clause by different 
courts, but it seeius to me that this is the 
only construction which is consistent with 
the general scope and spirit of the bankrupt 
law. The law ought to make no compromises 
with a fraudulent act, but if the construction 
contended for on the part of the defense 
is the true construction, then it does make 
terms with an act of fraud, and declares the 
fraud may be continued day after day, but, 
if less than fourteen, no act of bankruptcy 
has been committed. 

I do not think that could have been the in- 
tention of the law-maker in the use of this 
language. It may be conceded that it is 
not so clear and distinct as it might have 
been; but we have to construe it with a 
view of carrying into eifect the spirit of the 
law, and the construction which I have 
placed upon it I think best accomplishes 
that result. Demurrer overruled. 

[For hearing on an application for a dis- 
charge, see Case No. 13,937.] 

NOTE. Consult In re Shea [Case No. 12,- 
720], and authorities there cited. That refusal 



to pay on the ground of a valid defense, claim 
or set-off is not an act of bankruptcy: In re 
Chandler [Id. 2,591]; M. & M. National Bank 
of Pittsburgh v. Brady's Bend Iron Co. [Id. 
9,018]; In re Hercules Mut. Life Assur. Co, 
[Id. 6,402]; In re Munn [Id. 9,925]. 



Case Wo. 13,937. 

In re THOMPSON. 

[2 Biss. 481.] 1 

District Court, N. f). Illinois. March Terra, 
1871. 

BaXKRCPTCT — DiSCHAHQE FlFTY PER CeN'T. 

Cladse — Fair Cash Value— Dividemds — 
bxaggekated schedule. 

1. [Fifty per cent, clause] is not operative 
against i> bankrupt, if the fair cash value of the 
assets turned over to the assignee is equal to 50 
per cent, of the claims proved, on which he was 
liable as principal debtor. 

2. The change made by the amendment of 
July 27th, 1868 [15 Stat. 227], clearly indicates 
that the discharge is not contingent upon the 
amount of dividend actually received by cred- 
itors. 

[Cited in Re Waggoner, 5 Fed. 917.] 

3. It seems— that if the bankrupt schedules 
the goods at an exaggerated value a creditor 
may resist the application, and introduce proof 
of the actual value of the goods turned over. 

In bankruptcy. 

Application by bankrupts for their dis- 
charge. On the 20th day of July, 1869, Wm. 
P. Thompson and Geo. H. McClallen were, 
as co-partners and individually, duly ad- 
judged bankrupts by this court on creditors' 
petition. [Case No. 13,936.] An assignee of 
their estate was duly elected, and the estate 
transferred to him. The total amount of 
debts proved against the firm was .?20,890.9S, 
contracted after January 1, 1869, most of 
which were not due at the time proceedings 
were commenced. The indebtedness proved 
against the estate of Wm. P. Thompson 
amounted to $116.75, all of which was con- 
tracted prior to January 1, 1869. The debts 
proved against said McClallen individually 
amounted to 810,683.03. all of which were 
contracted prior to January 1, 1869, and had 
been paid by the proceeds of his separate 
estate. The firm assets, including the choses 
in action, were scheduled by the firm at 
nearly seventeen thousand dollars. The 
goods and fixtures were sold by the marshal, 
as messenger of the court, before the elec- 
tion of the assignee, and at the instance and 
request of the majority in number and value 
of the creditors; and the total amount real- 
ized by such sale, and also from collections, 
was about seven thousand five hundred dol- 
lars. The bankrupts took and filed in the 
case the evidence of several persons who 
were acquainted with their stock of goods 
and knew their value, showing that the value 
of said goods was fully equal to the amount 
stated in the schedule, and that the sale of 
said goods was made for much less than 



1 [Reported by Josiah H. Bissell, Esq., and 
Uere reprinted by permission.] 
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lialf their fair casli value in tlie market. 
Tlie actual value of the assets of the bank- 
rupts was, therefore, more than equal to 50 
per cent, of the dehts proved against them; 
while the amount realized in money by the 
assignee for the payment of dividends to the 
creditors, fell far short of 50 per centum. 

.Bentley & Hart, for creditors. 
Rich & Noble, for Thomnson. 
Bonney & Griggs, for McClallen. 

BLODGETT, District Judge, The bank- 
rupts now apply for a discharge, and the 
question is, are they entitled to a discharge 
on the facts as they appear on the record? 
No written consent of the creditors or any 
part of them to such discharge is filed. 

By the provisions of the bankrupt act as 
originally passed, no person who was ad- 
judged bankrupt after one year from the 
time the act took effect, was entitled to his 
discharge, unless his assets were sufficient 
to pay fifty cents on the dollar of his proved 
debts. But by the amendment of the 27th 
of July, 1868, the change between the origi- 
nal act and the law as it now stands amend- 
ed, is noteworthy, and seems clearly to in- 
dicate that the discharge is not contingent 
upon the amount of dividend actually real- 
ized by the creditors if the fair value of the 
assets turned over to the assignee was equal 
to fifty cents on the dollar of the claims 
proved against him. 

The assets must be equal to fifty cents on 
the dollar of the debts proved. This will not 
admit of a fictitious or exaggerated valua- 
tion of his assets by the banki-upt in his 
schedule or inventory; while on the contrary, 
if the assets are, at a fair and just estimate 
and valuation, equal to fifty per cent, of the 
debts proved, the bankrupt is not to be de- 
nied his discharge by reason of any sacrifice 
made by the assignee or creditors to convert 
the assets into cash, or because of the ab- 
sorption of so large a proportion of the pro- 
ceeds by expenses as to prevent -he payment 
of fifty cents on the dollar. 

In this case the assets taken by the mai-shal, 
at their fair cash valuation, amount to more 
that fifty cents on the dollar of the proved 
debts. And there is no objection interposed 
to the discharge on the ground that the as- 
sets were overvalued; but, on the contrary, 
the proof taken shows that the goods were 
worth all they were scheduled at, and that 
they were sold within a very few days after 
the proceedings were commenced, at the in- 
stance of a majority of the ci-editors, and 
against the protest- of the bankrupts; so that 
if thei'e was any loss on the goods, it was 
fairly chargeable to the creditors. Undoubt- 
edly any creditor might resist the application 
for discharge on the ground that the assets 
.surrendered did not bear the required propor- 
tion to the debts, and upon the issue thus 
made, proof of the actual value of the assets 
could be heard by the court. 
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But where no such objections are made, and 
the record shows assets equal in value to fifty 
per cent of the debts proved, I think the dis- 
chai'ge should issue, if no cause is shown to 
the contrary; and as no such cause is shown 
in this case, the discharges will be issued to 
the bankrupts respectively, on their taking 
the required oaths and otherwise complying 
with the rules provided for granting dischar- 
ges. 

NOTE. This rule applies to an involuntary 
as well as to a voluntary bankrupt. In re Bun- 
ster [Case No. 2,136]. The word "assets" in 
this connection construed. In re Freiderick [Id. 
5,092]; In re Kahley [Id. 7,594]. The assets 
consist of the sum which remains after dischar- 
ging all liens. In re Graham [Id. 5,661]. It 
is held in Re Borden [Id. 1,654] that in the 
absence of proof to the contrary the proceeds 
in the hands of the assignee will he taken to be 
the true value of the assets. By the amend- 
ment to this 33d section, approved July 14th, 
1870 [16 Stat. 276], the fifty per cent, clause 
does not applv to debts contracted prior to Jan- 
uary 1st, 1869. For such debts he may obtain 
a discharge without reference to this clause. 
In re Seav [Case No. 12,597]. Consult In re 
Kahley [Id. 7,593]; In re Lincoln [Id. 8,353]. 



Case No. 13,938. 

In re THOMPSON. 

[13 N. B. B. 300; 1 2 N. Y. Wkly. Dig. 4,] 

District Court, E. D. Michigan. 1876. 

Baskuuptct — Monet in Possession of Bankkopt 
— What Entitled to Retain. 

1. Where the assignee petitions for an order 
that the bankrupt pay over to him the proceeds 
of a mortgage negotiated two days before filing 
the petition, held, that the bankrupt was entitled 
to retain tiierefrom: First. The _ amount paid 
his counsel for preparing Jiis petition and sched- 
ules. Seccnd. Such amount as the assignee 
should determine to be necessary for the tem- 
porary support of himself and family, not ex- 
ceeding, with his furniture and other articles, 
the sum of five hundred dollars; but that he was 
not entitled to retain the probable expenses of 
procuring his discharge. 

[2. Cited in Be M'Kenna, 9 Fed. 29, to the 
point that a summary petition by the assignee, 
and not a plenary suit, is the proper remedy 
against the bankrupt to recover property il- 
legally withheld by him.] 

[3. Cited in Re Jessup, 19 Fed. 96, to the 
point that the bankrupt, after filing his petition, 
has no right to sell any of his property even to 
raise money to pay lawful fees.] 

On petition by the assignee, for an order 
that the bankrupt [James Thompson] pay 
over to him the proceeds of a certain mort- 
gage, negotiated by the bankrupt prior to his 
adjudication. Thompson was adjudicated a 
bankrupt upon his own petition, on the 10th 
of June, 1875. Two days prior to this, and 
upon the same day the petition was drawn 
and verified, Thompson raised one thousand 
dollars, by a mortgage upon certain real es- 
tate, of which he paid one hundred and ten 
dollars to his counsel for drawing his petition 
and schedules, and the residue to his wife. 

1 [Reprinted from 13 N. B. R. 300, by permis- 
sion.] 
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The assignee petitioned for an order that he 
should account for and pay the same over to 
him. It was not disputed upon the argument, 
that the money was still under the control of 
the bankrupt. 

F. H. Lewis, assignee, in person. 
Eldredge & Walker, for bankrupt 

BROWN, District Judge. By section 5044, 
the title of the assignee relates back to the 
commencement of proceedings in bankruptcy. 
As the money was obtamed by the bankrupt 
prior to the filing of his petition, there can be 
no doubt that the assignee is entitled to it, un- 
der the provision of the above section, unless, 
by virtue of some other provision of the law, 
the bankrupt may devote it to other pur- 
poses. 

First. As to the item of one hundred and 
ten dollars, paid counsel for drawing the pe- 
tition and schedules, it is claimed that as the 
payment was actually made at the time the 
services were performed, the bankrupt cannot 
be compelled to repay the amount to the as- 
signee, notwithstanding the fact that his 
counsel was not entitled to priority of pay- 
ment from the assets of the estate. It was 
held by this court in the Case of Gies [Case 
No. 5,407], that attorneys of a voluntary 
bankrupt are not entitled to payment from 
the assets, as preferred creditors, for their 
services to prepai-ing the petition and sched- 
ules; but it was intimated that the attorney 
might demand and receive a reasonable com- 
pensation before rendering his services, and 
that the payment therefor would be valid. 
Upon further reflection, I am satisfied that 
the bankrupt has a perfect right to employ 
counsel for the purpose, ana if necessaiT to 
raise the money and pay him, and that such 
payment ought not to be regarded as a pref- 
erence, or as made in fraud of the act. The 
preparation of the petition and schedules is 
frequently a work of considerable difiiculty. 
It might be impossible for the bankrupt to 
prepare them himself, without the employ- 
ment of competent counsel, and he thereby be 
prevented from having himself adjudicated as 
such. The entire bankrupt system is based 
upon the theory that a business man, find- 
ing himself insolvent, ought to make public 
announcement of the fact, and have his 
property distributed equally among his cred- 
itors. The creditors themselves are inter- 
ested in having their debtor declared a bank- 
rupt, and in having a full disclosure of his 
debts and assets. As the payment in this 
case was made at the time the services were 
rendered, I see no ground upon which it can 
be claimed as a preference. An insolvent 
person is not debarred by his insolvency from 
making necessary purchases and paying for 
them on the spot. I see no difference in this 
regard between a payment for ^professional 
services and the payment of a grocer's or 
butcher's bill. Both are equally meritorious. 
Had the service been performed on credit, 



and the money afterward paid to counsel 
the question of preference might have arisen; 
but I see in this case nothing more than the 
purchase of professional services, and the im- 
mediate payment therefor. I think the au- 
thorities fully sustain this position. See In 
re Bosenfield [Case No. 12,057]. 

Second. It is claimed that the bankrupt is 
also entitled to deduct from this amount the 
necessary expenses of procuring his dis- 
charge. The considerations above adduced 
do not apply to services of this nature. The 
creditors have no possible interest in having 
their debtor discharged. The debtor has no 
more right to reserve the cost of profession- 
al services to be rendered after his adjudica- 
tion than to reserve money for any other fu- 
ture purpose unconnected with the support 
of his family. I must hold this defense can- 
not be maintained. 

Third. The bankrupt also claims the right 
to reserve money enough to pay the expenses 
of his family for a reasonable time, and un- 
til he can again establish himself in busi- 
ness. Section 5045 exempts from the opera- 
tion of a conveyance to the assignee "the 
necessary household and kitchen furniture, 
and such other articles and necessaries of the 
bankrupt as the assignee shall designate and 
set apart, but altogether not to exceed in 
value in any case the sum of five hundred 
dollars." This exemption may undoubtedly 
include provisions and such other articles, 
not being land or luxuries, as are necessary 
for the maintenance of a family. Whether 
it may include money has been much mooted, 
and the decisions are in irreconcilable con- 
flict. All the authorities upon this subject, 
so far as I am acquainted with them, are col- 
lated in the opinion of Judge Lowell, of the 
district of Massachusetts, in the Case of 
Hay [Case No. 6,253], and the conclusion 
reached, that the assignee may designate a 
sum of money as necessaries, under the stat- 
ute. With much doubt whether the rule of 
ejusdem generis ought not to be applied to 
exclude from the category of necessaries 
everything which is not actually used in 
housekeeping, I have come to the conclusion 
that it is more consonant with the spirit of 
the bankrupt law [of 1867 (14 Stat. 517)], 
and with the modern policy of the several 
states upon the subject of exemptions, that 
this clause should receive the liberal con- 
structiou claimed by the bankrupt. The same 
word similarly used in the act of 1841 [5 Stat. 
440], was held by Judge Stoi-y, in the Case 
of Grant [Case No. 5,093], to include money 
necessary for the temporary support of a 
family. It is hardly just to say that one man 
who has laid in a supply of fuel and provi- 
sions shall be entitled to more consideration 
than another who has been equally unfor- 
tunate but less provident; and that the cred- 
itors of the latter should have the benefit of 
the money which he might have expended 
in the purchase of the same articles. I 
think, too, the use of the word "necessaries" 
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Case "No. 13,939. 

THOMPSON V. APFLTCK. 

[2 Oraneh. C. C. 46.] i 

Circuit Court, District of Columbia. June 
a?erni. 1812, 

Limitation op Actions— Plea — When to be 
Filed, 

Tlie court will not permit the plea of the stat- 
ute of limitations to be filed after the rule-day, 
unless it be shown by affidavit to be necessary 
for the justice of the case. 

[This was an action by Thompson's admin- 
istrator against Affliek's administrator.] 

Mr. Jones, for defendant, before the plea 
-day, indorsed on the declaration, these words, 
"Non assumpsit; Stat, Lim.: set-off; ac- 
count in bar," as his pleas. 

Upon the calling of the imparlance docket, 



Mr. Key objected to the plea of. the statute 
of limitations because it was not written out 
at full length and filed at or before the rule- 
day. 

Mr. Jones offered to file it nunc pro tunc. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) refused to receive it, unless 
it should be shown by affidavit to be neces- 
sary for the justice of the case. 

[See Case No. 13,940.] 



Case Wo. 13,940. 

THOMPSON v. AFPLIOK. 

[2 Craneh. C. C. 67.] i 

Circuit Court, District of Columbia. Dec. Term, 
1812. 

"Witness — Competency — Interest — Suuety on 
Administkator's Bond, 

A surety in an administration bond is a com- 
petent witness for tiie administrator, 

Mr. Caldwell, for defendant [Affliek's ad- 
ministrator], offered to examine as witness 
for the defendant, Charles Glover, who was 
a surety in the defendant's administration 
bond, 

Mr, Key, for plaintifiE [Thompson's admin- 
isti'ator], objected that the witness was inter- 
ested. 

But THE COURT overruled the objection, 

[See Case No. 13,989.] 



in the admiralty law, as including the money 
used in the purchase of necessaries, furnishes 
3. strong analogy. In all cases, however, 
where it is held that money may be set 
apart, the necessity— that is, whether the 
condition and circumstances of the bankrupt 
require the exemption of money — is first to 
be determined by the assignee, subject to 
the final decision in the court upon excep- 
tions. In a note to Hay's Case it appeared 
there was evidence tending to show that the 
bankrupts had earned something since the 
bankruptcy; that two of them had no fam- 
ily depending upon their exertions, and were 
skilled workmen; that the wife of the third 
had some little property, and that the assets 
were small compared with the del/is. The 
judge sustained the action of the assignee in 
refusing the exemption. In another case it 
appeared that the bankrupt and his family 
had suffered much from illness; that a large 
part of their clothing and bedding had been 
destroyed through fear of infection; that he 
was an old man, and ois assets were consid- 
erable. An allowance was thereupon or- 
dered. As it does not appear in the present 
case whether since the adjudication, the 
bankrupt has been engaged in profitable em- 
ployment, or has been able to support him- 
self and family, I think the question of ex- 
empting money must be left primarily to the 
judgment of the assignee upon -the best in- 
formation he can obtain, subject to the re- 
view of the court. 

It results that an order must be made re- 
quiring the bankrupt to pay over to the as- 
signee the amount realized by the mortgage, 
less the sum of one hundred and ten dollars 
paid to his counsel for services in preparing 
the petition and schedules, and less such 
further sum as the assignee may determine 

to be necessary for the temporary Support - qa.c> 

of the bankrupt and his family, not exceed- Case J\0. lcS,y4<«. 

ing, with his furniture and other articles, the THOMPSON et al. v. BARRY et al. 

sum of five hundred dollars. f2 Wkly. Notes. Cas. lOO.J 

Circuit Court, E. D. Pennsylvania. Oct. 27, 
1875. 

Patents — Preliminary Injunction — Assignment 
—Motion to Dissolve, 

Assignment by a complainant, after prelim- 
inary injunction granted, no ground on which to 
dissolve the injunction, 

BY THE COURT. Motion to dissolve pre- 
liminary injunction. A bill was filed by 
complainants to restrain infringements of the 
reissued and extended letters patent Nos. 
2,509, 2,570, and 2,571 and to obtain an ac- 
count of profits and assessment of damages 
arising from said infringement. A prelim- 
inary injunction was granted on October 19, 
1871. In June, 1874, complainants amended 
their bill, setting forth an assignment, dated 
after the granting of injunction, by the 
complainant, Thompson, -f all his interest 
in said letters patent to the Pennsylvania 

1 [Repoited by Hon. William Craneh, Chief i [Reported by Hon. William Crancn, Chief 
Judge.] Judge,] 



Case 3Jfo. 13,941. 

THOMPSON V. BALTIMORE PASS, R. CO. 

[Cited in Cully v. Baltimore & O. R. Co,, Case 
No, 3,466. Nowhere reported; opinion not now 
accessible.] 
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Salt Company. Ac answer -tttis filed by de- 
fendants in July, 1S74. In October, 1875, 
and before the taking of any proofs in the 
cause by either party, the defendant obtain- 
ed leave to file a supplemental answer, in 
which he set up that, at the time of granting 
the injunction, the complainant, the Penn- 
ijylvania Salt Company, had no interest in 
said letters patent, and that the complain- 
ant, Thompson, by the aforesaid assignment, 
had, since the injunction, parted with ail his 
right under the patents. The facts were 
not denied. 

Mr. Baldwin, for the motion, cited Wheeler 
V. MeCormick [Case No, 17,499]. 
Mr. Harding, conti'a. 
C. A. V. Motion overruled. 

[For other cases involvhig this patent, see 
note to Pennsylvania Salt Manuf'jj Co. v. Gu- 
genheim, Case No. 10,951.] 



Case No, 13,943. 

THOMPSON V. BERRY. 

[1 Cranch. C. O. 45.] 1 

Circuit Court, District of Columbia. Dec. 
Term, 1801. 

Assault and Battery — Defexdaxt's Laxd — 

Pushing Off. 
A man cannot lawfully push another off from 
his land without first requesting him to go off. 

Assault and battery. Plea, molliter manus 
imposuit. 

Mr. Hewitt, for defendant, prayed THE 
COURT to insti-uct the jury that if they 
should be of opinion, from the evidence, tlaat 
the defendant had legal possession of the 
place where, &e,, he had a right to remove 
the plaintiff by pushing him off. 

THE COURT refused to give the instruc- 
tion as prayed; being of opinion that a pre- 
vious request to the plaintiff to go off was 
necessary, 

KILTY, Chief Judge, absent. 



THOMPSON v. BOARD OF SUPR'S OP 
LEE COUNTY. See Case No. 15,589. 

THOMPSON (BRITISH CONSUL v.). See 
Case No. 1,899. 



Case K'o. 13,944. 

THOMPSON v. BUSCH. 

[4 Wash. G. C. 338.] 2 

Circuit Court. E. D. Pennsylvania. Oct. Term, 
1822. 

Seamex — Justification for Dischakge of Mate 

— ^Wages — Duties of Officeiis and 

Seamex — Forfeiture. 

1. If the matj act ssc improperly as to justify 

the master in degrading and dismissing him from 

1 [Reported by Hon. Willi-am Craneh. Chief 
Jiidw.l 

2 [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richards Peters, Jr., Esq.] 



his oflice, he is not entitled to his wages. But 
if lie be improperly dismissed, he is entitled to 
them; and is not bound to perform the duties 
of a common seaman. 

2. What are the relative duties of the inferior 
ofiicers and seamen to the master, and of him to- 
them. 

[Cited in Fuller v. Colby, Case No. 5,149.] 

3. The mate may forfeit Ms right to command 
and his wages, by fraudulent, unfaithful, and il- 
legal practices, by gross and repeated negligence, 
or flagrant, wilful, and unjustifiable disobedi- 
ence; by incapacity, induced by his own fault, 
or palpable want of skill in his profession; but 
the causes of removal should be evident, strong, 
and legally important. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

In admiralty. 

WASHINGTON, Circuit Justice. This is 
an appeal from a sentence of the district 
court upon a libel of the appellee, the mate 
of the ship Benjamin Rush, for wages. The 
objection made by the owner of the vessel 
to the sentence of the court below is, that 
the mate was, for a justifiable cause, dis- 
missed from his ofliee at Calcutta by the 
master, and that he performed no duty on 
the return voyage to Philadelphia. 

The evidence in the cause establishes the 
following facts: That the mate was sober in 
his habits; was well acquainted with the 
duties of his station on board; and upon all 
occasions performed them faithfully during 
the outward voyage from Philadelphia to 
Calcutta. No one instance of disobedience 
to the orders of the captain is proved, or 
even alleged. The captain frequently dis- 
agreed with his officers during the voyage, 
and was in the habit of using very harsh 
and abusiA'e language towards them, in the 
presence of the crew. It is stated by one 
witness, that he has heard the mate give 
disrespectful answers to the captain, which 
probably happened at those times when his 
temper was ruffled by what he may have con- 
sidered as ill treatment; but it does not ap- 
pear that, upon any one of these occasions of 
disagreement between these two ofiicers, any 
thing was said by the mate which called foiv 
or was followed by, the infliction of the 
slightest punishment. It is however in full 
proof that the mate frequently spoke of the 
captain, out of his presence, but within hear- 
ing of the crew, in very disrespectful terms, 
applying to him many gross and vulgar epi- 
thets. On one occasion he went so far as to 
propose to the carpenter and sailmaker to 
go aft and flog the captain. Frequently, when 
the men would complain to him of being ovei'- 
worked, or otherwise ill treated, he would de- 
sire them to go and speak to the captain, who 
was the proper person to grant redress; and 
upon similar occasions he would advise them 
to speak for their rights to the captain, and 
would abuse them for not doing so. The ves- 
sel having suffered considerably in a gale, 
to which she was exposed soon after she left 
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the capes of Delaware, the mate ventured, 
in the presence of some of the crew, to 
censure the captain for not putting into the 
Brazils to refit, giving it as his opinion that 
it was a rash undertaking to proceed upon 
the voyage without having done so. Soon 
after the arrival of the ship at Calcutta, 
Spinney, one of the crew, against whom the 
mate had complained to the captain on ac- 
count of some alleged misconduct, gave some 
information to the captain respecting the 
mate, which led to the measure of collecting 
all the crew upon the quarter deck, for the 
pui-pose, it would seem, of an inquu'y into 
the conduct of that officer during the voy- 
age. The mariner who had given this infor- 
mation, then stated, that if the crew had fol- 
lowed the directions of the mate, tlie ship 
would not have arrived; as he had endeav- 
oured, by some undermining way, to create 
disturbance on board, and to establish in- 
'subordination; that when the men would 
speak to him of their ill usage, he would 
abuse them for not going aft and speaking 
for tlieir rights. The carpenter next spoke, 
and obsei"ved that, upon one occasion, the 
mate asked him if the captain was not an 
old rascal, and added something about shoot- 
ing, to which the carpenter replied, that the 
captain was as good a shot as he, the mate, 
was; that nothing further was said on the 
subject. Another of the crew came forward, 
and declared that he had never heard any 
thing said of a meeting, or of insubordination 
on board the vessel; but that he had fre- 
quently heard the mate speak desrespectf uUy 
of the captain, and in answer to the com- 
plaints of the crew, would tell them to go to 
the captain, who was the proper person to 
afford them redress. The captain then asked 
the rest of the crew if they knew any thing 
of the matter, and was answered by each of 
them that he knew nothing of meetings or 
of insubordination, but had often heard the 
mate speak in disrespectful terms of the cap- 
tain. Immediately upon receiving these an- 
swers, the captain informed the mate that he 
was removed from his office, which was fol- 
lowed by appointing the second mate to suc- 
ceed him. This order of dismission was nev- 
er afterwards revoked. On the home pas- 
sage, the mate made no offer to do work on 
board, nor was he required by the captain 
to do any. 

These are all the facts in the case which I 
consider to be at all material; and the ques- 
tion is, whether they warranted the dismis- 
sion of the mate from his office? If they did, 
they subject him to a forfeiture of his wages, 
since, by his own misconduct, he incapacitat- 
ed himself to comply with his conti-act to per- 
form the duties of a mate during the whole 
voyage out and in. If, on the other h^nd, 
he was improperly dismissed, the law consid- 
ers the prevention from performing these du- 
ties, in consequence of his dismission, a suffi- 
cient excuse for his non-performance, and he 
was not bound to act in the capacity of a 
23FED.CAS. — 65 



common mariner, even if the captain had re- 
quired of him to do so. What were the 
precise reasons which influenced the captain 
to dismiss this officer at Calcutta, can only 
be conjectured, since he did not think it 
necessary to assign any at that time. We 
may nevertheless conclude that his removal 
was caused by the communications made by 
the three seamen upon the quailer deck; and 
the inquiry will be, whether the facts relat- 
ed by those men justified the measure which 
was then adopted, and was afterwards perse- 
vered in. It is not to be doubted but that 
the master is entitled to, and has a right to 
exact from his officers and crew, not only a 
strict observance of all his lawful orders in 
matters relating to the navigation of the ship, 
and the preservation of good order on board, 
but also to a respectful demeanour towards 
himself. In cases of disobedience of such 
orders, or of violations of the rules of de- 
corum, which are, in a great degree, essen- 
tial to the good government and discipline of 
the ship, the master has authority to correct 
tlie offender by moderate chastisement, tem- 
porary confinement, or reasonable privations 
of his ordinary comforts and privileges. But 
the design of such punishments being to pro- 
duce reformation in the offender, and to de- 
ter others of his comrades from committing 
similar offences; they ought to cease as 
soon as the offences are atoned for by re- 
pentance, and an offer of the offender to re- 
turn to his duty. If these be some of the 
duties of the inferior officers and crew to- 
wards tlieir commander, he is, on his part, 
bound to observe towards them a temperate 
conduct, and not to provoke them by abusive 
language, or unnecessary mortifications, to 
treat him with disrespect. And although the 
misconduct of the master in these particulars 
will not justify disobedience, or even in- 
solence on the part of the' crew; it will, nev- 
ertheless, be entitled to great consideration 
when the nature and degree of the punish- 
ment inflicted on the offending mariner be- 
come the subject of judicial inquiry. There 
is a great want of precision in most of the 
foreign ordinances and sea laws, in defining 
those acts of a mariner which will subject 
him to a forfeiture of wages. By some of 
them, the master is authorised to turn away 
any thieving, quarrelsome, or factious mar- 
iner; but it is added, that in relation to the 
two latter offences, the master should have a 
little patience, to see if the offender can be 
brought to reason. By others, it would seem, 
as if contemptuous conduct, or other ill be- 
haviour to the master, disorderly and riotous 
proceedings amongst the crew, or unfaithful 
conduct, will warrant the master in turn- 
ing away the offender, and depriving him of 
his wages. But the degree to which these 
offences must advance in order to amount to 
such a breach of the contract on the part 
of the mariner, as to be visited by a forfei- 
ture of wages, is no where defined by those 
laws, so as to become rules of decision in 
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the numerous cases wliieh every day occur ! 
on board of merchant vessels. After an at- 
tentive examination of this subject, with a 
view to arrive at the real spirit and policy 
of these marine regulations, I accede with- 
out hesitation to the mles laid down by the 
learned judge of this district in the ease of 
Atkyns V. Burrows [Case No. GIS], which 
was the ease of a mate, who had been dis- 
missed for alleged misconduct, in which it 
was said, that "that oflacer may forfeit his 
right to command and wages by fi-audulent, 
unfaithful, and illegal practices, by gross and 
repeated negligence, or flagrant, wilful and 
unjustifiable disobedience, by incapacity 
brought upon him by his own fault, or pal- 
pable want of skill in his profession; but 
the causes of removal should be evident, 
strong, and legally important." 

I notice the disrespectful language in 
which Busch was in the habit of speaking to 
his comrades of the captain, merely for the 
pui*pose of condemning it. Had it been used 
in the presence and hearing of the captain, 
he would justly have subjected himself to 
punishment. How far the infliction of any 
punishment for such misconduct, long after 
it had been committed, and when no ill con- 
sequences either to the master or to the 
service had been produced by it, is to be jus- 
tified, need not be decided in this case, since 
nothing can be more clear, than that it did 
not warrant his dismission and loss of wages. 
Since no charge was even alleged against 
this officer by the persons who gave evidence 
upon his examination of fraud, unfaithful- 
ness, negligence, incapacity, or disobedience 
of orders, I am forced to conclude that the 
cause of his dismission was illegal practices 
tending to inti-oduce insubordination and 
mutiny on board of the ship. And how was 
this charge supported? The opinion of Spin- 
ney, and the conclusions which he undertook 
to draw from the general conduct of the 
mate, or from particular facts, ought not, up- 
on the most common principles of justice 
and of fair inquiry, to have resulted in his 
condemnation. I totally disregard therefore 
the declarations of that seaman, even if he 
appeared in the character of an unprejudiced 
witness, "that if the crew had followed the 
directions of the mate, the ship would not 
have arrived; and that he had endeavoured 
by some undermining way to create disturb- 
ance on board, and to establish insubordina- 
tion." Did he arrive at that conclusion from 
the fact, and the only one which he stated, 
that in answer to the complaints of the crew 
of ill usage, he abused them for not going 
to the captain and speaking for their rights? 
If he did, 1 can only say that the conclusion, 
in my mind, was in-ational, and unwarrant- 
ed by the fact. If the object of the mate was 
to siibvert the authority of the master, by in- 
troducing amongst the crew a general spirit 
of disaffection and insubordination, for the 
purpose of rendering himself popular with 
them, or for that of fnistrating the voyage. 



would he have set an example, by his own 
conduct, of the strictest obedience to the or- 
ders of the captain upon all occasions? And 
would he have lost the opportunity, which 
the complaints of the crew on account of 
their ill treatment presented, of fostering 
their discontents, and of inducing them to 
look rather to himself for redress, than to 
the master, to whom, upon all such occasions, 
he uniformly referred them? I know of no 
way in which he could more effectually af- 
firm the authority of that officei', and lead 
the crew to recognize and respect it, than by 
always presenting him to their view as 
their sole chief, and alone clothed with the 
power to redress their grievances. The prop- 
osition which he made to two of the men to 
flog the captain, as stated by them in their 
depositions, or of shooting, as mentioned by 
one of them on the quarter deck examina- 
tion at Calcutta; may possibly have been 
caused by some provocation, real or imagin- 
ary, which the harsb conduct of the captaiii 
to his officei's may have excited. However 
this may be, his conduct upon the occasion 
was unjustifiable; and liad the suggestion 
been followed up by any overt act, I will not 
say that he would not legally have exposed 
himself to the penalty of dismission. But 
surely, I do not exercise more charity thali 
the circumstances attending that transaction 
warrant, when 1 conclude, that either the 
proposition was not seriously made, or that 
it was immediately after repented of; for 
the cai*penter accompanied his testimony by 
the declaration, that nothing more was said 
upon the occasion, and in his deposition, he 
swears that the subject was never after- 
wards renewed. 

The expression by the mate, of his opinion 
that the ship ought to have put into the Bra- 
zils to refit, was, to say the most of it, a 
venial offence, and I pass it over with the 
single obseiTation, that, as it was not made 
a charge against him by any of the crew, it 
could have had no influence in causing the 
sentence of dismission at Calcutta. 

In reviewing the whole of this man's con- 
duct, I see much to approve and to condemn. 
In many respects we flnd him acting the part 
of a useful oflScer, sober in his habits, obedi- 
ent to orders, skilful and laborious in all the 
duties of his station. But he wanted tho 
dignity of character which would have point- 
ed out to him the impropriety of making the 
crew the confidants of his discontents and ill 
humor. Soured by the abusive language of 
the master, to which, in common with the oth- 
er oflleers and the men, he was too frequently 
exposed, he spoke to them of that officer in 
language which degraded himself; and was 
calculated, though probably not intended, to 
excite dissatisfaction amongst them. But 
that he seriously meditated, at any time, a 
criminal opposition to the authority of the 
captain, or that he sought to encourage in 
the crew a disposition tending to such a re- 
sult, cannot, in my opinion, be fairly inf eired 
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from the evidence in the cause. On the con- 
trary, it is deposed by all the crew who have 
heen examined on oath, that they never 
heard an intimation from the mate which sa- 
voured of insubordination, or which was cal- 
culated to encourage secret meetings of any 
Icind. As to depriving the master of his com- 
mand, Dexter, one of the men who gave 
evidence against the mate at Calcutta, 
swears that he never heard such a word; 
and his evidence is, in this respect, confirmed 
by the testimony of two others of the crew. 
I acknowledge that I was, for a time during 
the argument, very unfavourably impressed 
against the mate, under the idea that, by 
his silence on the above examination at Cal- 
cutta, he impliedly admitted the truth of 
the general charge made by Spinney, of in- 
sidious endeavoui-s to excite disaffection in 
the crew. Had this charge been pi-oved, or 
admitted by the accused, "expressly or by 
implication, I should have considered him 
very unfit to retain his command on board of 
the ship. But the ixTegularity, not to say un- 
fairness, which marked all the proceedings 
of that extraordinary examination, relieves 
the mate from the imputation of an implied 
admission of such a charge. Sentence fol- 
lowed the examination of those who were 
called upon to testify against him, without 
affording him the opportunity to confess or 
to deny what was alleged against him, or to 
examine witnesses in his defence. This op- 
portunity however awaited him on the return 
of the ship to this port, where he was ac- 
quitted, and I think rightly, of the charge of 
endeavouring to make a revolt, by a jury of 
his fellow citizens. Upon the whole, I am of 
opinion that there is no error in the sentence 
of the district court, and I therefore affirm it 
with costs. Affirmed.' 
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offered by the plaintiff as stated in the bill 
of exceptions, and also in ordering the plain- 
tiff to be nonsuited against his consent. The 
evidence was clearly admissible to support 
the cause of action as laid in the dpol.n ra- 
tion, and should have been received. Re- 
vei-sed. 

NOTE. A plaintiff cannot be nonsuited 
against his consent, because he has a right by 
law to have his case submitted to a jury and 
the court. He may agree to a nonsuit; but, if 
he does not choose so to do, the court cannot 
compel him to submit to it. Elmore v. Grymes, 
1 Pet. [2G U. S.] 471; D'Wolf v. Eabaud, 1 
Pet [26 U. S.] 497; Crane v. Morris, 6 Pet. 
[31 U. S.] 609; Mitchell v. New England Mar. 
Ins. Co.. 6 Pick. 118; Booe v. Davis, 5 Blaekf. 
115; Martin v. Webb, 5 Ark. 74; Wells v. 
Gaty, 8 INIo. 681; Hunt v. Stewart, 7 Ala. 525; 
Scruggs V. Brackin, 4 Yerg. 528. A plaintiff 
may take a nonsuit at any time before the 
court or jury liave actually rendered a verdict. 
Lawrin v. Hawks, 3 McCord, oo9; M'Lughn 
V. Bovard, 4 Watts. 308; Wooster v. Burr, 2 
Wend. 295; Haskell v. Whitney, 12 Mass. 49, 
note. In Arkansas it is provided by statute 
that "no plaintiff shall be permitted to suffer a 
nonsuit on trial after the jury have retired from 
the bar, or the cause has been submitted to the 
court." Digest, p. 813, § 111. A nonsuit can- 
not be ordered by the court without the acqui- 
escence of tile plaintiff. The correct practice is 
to instruct the jury that, if the evidence has 
not proven a matter necessary to be proven, the 
jury must find for the defendant. Martin y. 
Webb, 5 Ark. 74; Rhigo v. Field. 1 Eng. [Ark.] 
49; Carr v. Grain, 2 Eng. [Ark.] 249. 



Superior Court. Territory of Arkansas. 
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Pr-vctice at Law — ^Nonsuit — Cossext of Plais- 
TiFF — When Allowed. 

1. It is erroneous to order a plaintiff to be 
nonsuited against his consent. [Elmore v. 
Grymes], 1 Pet. r26 U. S.] 471; [D'Wolf v. Ra- 
baud] Id. 497; [Crane v. Morris] 6 Pet. [31 U. 
S.] 609. 

2. When nonsuit may be taken. 

Appeal from Lawrence circuit court [in 
an action by Thompson and Matthews 
against Campbell.] 

Before JOHNSON and SCOTT, JJ. 

OPINION OP THE COURT. It is clear 
that the court erred in rejecting the evidence 

1 [Reported by Samuel H. Hempstead, Esq.] 



Case Wo. 13,945. 

THOMPSON V. CAllBERY. 

[2 Cranch, C. C. 35.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1811. 

Witness— Competency — ^Inteuest — Suiiety on 
Replevix-Boxd. 

A surety in a replevin-bond is not a competent 
witness for the plaintiff in replevin, although he 
has an indemnifying bond. 

Replevin. Ignatius Middleton, one of the 
sureties in the replevin-bond, Tbeing sworn 
in chief, and asked if he was interested in 
the cause, said he was not. He was then 
examined and cross-examined. It was aft- 
erward discovered by the defendant's counsel 
that he was a surety in the replevin-bond. 
He acknowledged himself to be the person, 
but said he nad a bond of indemnification, 
which he produced. The plaintiff then call- 
ed him again, to examine him further. The 
defendant objected, and THE COURT refus- 
ed to suffer him to be further examined; and 
told the jury that what he had already testi- 
fied was not evidence, 

[See Case No. 13,946.] 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



THOMPSON (Case No. 13,949) 
Case K"o. 13,946. 

THOMPSON V. GARBERY. 

[2 Granch, G. C. 39.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1811. 

New Tkial— Replevin— Verdict for Value and 
Damages. 

In replevin, if the title to the goods be in issue, 
the court will grant a new trial, if the jury ^ve 
the defendant a verdict for the value of the 
goods, as well as damages for taking them. 

This -was a motion for a new trial in an 
action of replevin, for a female slave, in 
which there was a verdict for the defend- 
ant for 425 dollars damages. 

F. S. Key, for plaintiff. The jury have 
given the value of the slave in damages; 
and as there will be judgment for a return 
of the property the defendant will get twice 
the value of the slave. 

Mr. Jones, contri, said he bad contended 
for vindictive damages; and the question is 
whether these damages are enormous. 

THE COURT said it was evident that the 
jury had given their verdict under a mis- 
take, having given the value of the negro 
as well as damages; and that as tbe defend- 
ant would have judgment for a return of the 
property, and a remedy upon the replevin- 
bond if it should not be returned, they would 
grant a new trial, unless the parties would 
agree upon a compromise. The defendant 
refused, and a new trial was granted upon 
payment of all the costs. 

FITZHUaH, Circuit Judge, absent. 

[See Case No. 13,945.] 
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Case No. 13,947. 

THOMPSON v. CARENOUGH. 

[1 Cranch, C. C. 267.] i 

Circuit Couri, District of Columbia. Dec. 
Term. 1805. 

Bail in Civil Case— Return — Appearance. 

If there be no declaration the court will not re- 
quire special bail, unless the plaintiff appears at 
the return of the writ 

Assumpsit. No declaration filed; but the 
plaintiff bad ordered the writ in person and 
had filed an account, sworn to. The mar- 
shal brought in the defendant. The plain- 
tifl", being called, and not appearing, and 
having employed no attorney, THE COURT 
did not order the defendant to give bail, nor 
to be committed; but permitted the defend- 
ant's appearance to be taken without bail. 



Case KTo. 13,948. 

THOMPSON V. CARSON. 

[Cited in Russell v. The Oriental, Case No. 12,- 
159. Nowhere reported; opinion not now ac- 
cessible.] 



1 [Reported by Hon. NViUiam Cranch, Chief 
Judge.] 



Case ISTo. 13,949. 

THOMPSON ft al. v. The CATHARINA. 

[1 Pet. Adm. 104.J i 

District Court, D. Pennsylvania. 1795. 

Admiralty Jurisdiction — Maritime Codes. 

1. Laws and principles which govern the mari- 
time courts of the United States. 

[Cited in The Jerusalem, Case No. 7,293; 
Bains v. The James and Catherine, Id. 756; 
U. S. V. New Bedford Bridge, Id. 15,867; 
Waring v. Clarke, 5 How. (46 U. S.) 473; 
Bucker v. Klorkgeter, Case No. 2,083; The 
Comet, Id. 3,050; The Becherdass Ambai- 
dass, Id. 1,203.] 

2. This court must be governed by the Mari- 
time Code we possessed before the Revolution, 
where not altered by law or by a change of cir- 
cumstances. 

3. Parties may mould their contracts at their 
pleasure, in casesnot against common justice. 

This was the ease of a foreign ship, which 
came before the court on a claim for wages 
by ber seamen [Thompson, .Taeobson. and 
otbersj, who by their contracts had engaged 
to return to the port from which they ship- 
ped. During the progress of the cause, the 
following opinion was given by the district 
judge. 

"An objection is made, though not very 
seriously pressed, to my decision on a point, 
on which our own municipal laws are silent. 
This objection, however, obliges me to give 
my sentiments on the question, 'What laws 
or rules shall direct or govern the decisions 
of maritime courts here, in points on which 
we have no regulations established by our 
own national legislature?' There are, in 
most nations concerned in commerce, mu- 
nicipal and local laws relative to contracts 
with mariners, and other maritime cove- 
nants and agreements; though the great 
leading principles, or outlines, are in all 
nearly the same. On this account among 
others, I have avoided taking cognizance, as 
much as possible, of disputes in which for- 
eign ships and seamen, are concerned. I 
have in general, left them to settle their dif- 
ferences before their own tribunals. On sev- 
eral occasions, I have seea it part of the 
contract, that the mariners should not sue 
in any other than their own courts;— and I 
consider such a contract lawful. It would 
be against law, and void, if it were, that the 
mariner should not sue in any case; or, that 
he should not sue in the proper court, or 
courts of his country. But where the voy- 
age of a foreign ship ended here, or was 
broken up, and no treaty or compact desig- 
nated the mode of proceeding, I have per- 
mitted suits to be prosecuted. In such cases, 
I have determined according to the laws of 
the country to which the ship belonged, if 
there existed any peculiar variance or dif- 
ference from those generally prevailing. I 
have seldom found any veiT material differ- 
ence in principle. The laws aud customs of 

1 [Reported by Richard Peters, Jr., Esq.] 
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Spain, 2 relating to mariners, are more rigid 
tlian those of other nations, on similar 
points. Among other points of vai'iance 
from other laws, those of Spain grant the 
mastex*, a lien on the ship, for his wages. 
In the present case, the contract was in part, 
with mariners of the Xlnited States; and 
these seamen were to he discharged in an 
American port I apply the authority of this 
court to the case of our own citizens. If by 
our own municipal laws, there are rules es- 
tablished, our courts are bound exclusively 
to follow them. But in cases where no such 
rules are instituted, we must resort to the 
regulations of other maritime countries, 
which have stood the test of time and ex- 
perience, to direct our judgments, as rules 
of decision. TVe ought not to betray so 
much vanity, as to take it for granted, that 
we could establish more salutary and useful 
regulations than those which have, for ages, 
governed the most commercial and powerful 
nations, and led them to wealth and great- 
ness. 

The laws of the Rhodians were followed 
and adopted by the Romans, in their most 
prosperous state of commerce and power. 
Those in the celebrated Consolato del Mare,3 

- Spain cannot be said to have a general na- 
tional code. She possesses a number of local 
collections and ordinances, operating in differ- 
ent maritime districts of that extensive king- 
dom. 1. Their civil law, consists of a great 
number of particular laws compiled in the form 
of codes. 2. Each has particular titles. See 1 
Azuni, Mar. Law, pp. 404, 405. 3. The Conso- 
lato del Mare, is an adopted code, and governs 
in the Spanish courts of the Mediterranean. 4. 
The laws and ordinances of the Consulate of 
Bilboa, prevail on the Spanish coasts of the At- 
lantic. 5. The commerce of the Indies is regu- 
lated by a particular code, distinct from others. 
It is governed by, and subject to, the usages 
of the Contractacion, or Consulate of Seville. 
See Azuni, of whom, in addition to many more 
ancient writers, I have made much use on those 
subjects. 

3 II Consolato del Mare. These are the most 
ancient, celebrated and authentic sea laws, after 
those of the Rhodians, Greeks, and Romans. 
Yet Hubner, because he found (as Emerigon al- 
leges), a passage in them contradictory to a fa- 
vorite dogma, vituperates and deprecates them, 
to his own disgrace, and not to their disparage- 
ment. As a respectable part of the laws of na- 
tions, they have always been received in the 
EnRlisli courts of admiralty, and those of this 
conntry. Their origin is enveloped in obscurity, 
though at*^ributed to several nations, as well as 
to the Pisans, to whom a modern author la- 
bours to ascribe them. Their influence, value 
and authority, have been appreciated by claims 
to their origin, set up by various people of mari- 
time countries. Those laws have prevailed in 
the countries occupying the coasts of the Med- 
iterranean, and in the neighbouring parts of 
Southern Europe, for centuries. Although some 
special and local laws exist, in several national 
districts of that region, yet the Consolato del 
Mare is, to this day, the leading directrix, in 
their maritime jurisprudence, and naval affairs. 
This body of maritime law is a compilation "of 
the best maritime laws then existing, compris- 
ing judicial proceedings, principles and deci- 
sions, settled by men of great experience and 
consummate prudence; who, having reason and 
ctistom for their guides, established these ex- 
cellent regulations, concerning navigation and 



prevailing in the Slediterranean, and estab- 
lished, in concert with other trading states, 
and countries, by the Venetians and Genoese, 
in the periods of their naval power and com- 
mercial prosperity, are collections of, and 
improvements on, more ancient customs and 
laws. Of these, the Amalfitan Code (the 
first and most respected of what are called, 
as they relate in point of time to those of 
the Rhodians and Romans, "Modem Sea 
Laws,") furnished the predominant and 
most generally received principles.-* The 
laws of Oleron, occupy now a portion of the 
famous Black Book of the British Admiral- 
ty, which is consulted by all their courts on 
subjects of maritime and commercial contro- 
versy. These laws of Oleron were not en- 
tirely of British growth. They were com- 
piled at first, as French authors assert, and 
from the face of them it would seem proba- 
ble, by Queen Eleonora, Duchess of Gui- 
enne, for her continental dominions, and 
afterwards improved and enlarged by her 
son Richard the First, of England, in no 
small degree from the maritime laws and 
customs, not only of his own country, but 
also from the laws and customs p\*evailing 
among the continental trading nations. Of 
these, the Saxons were, at an early period, 
the most conspicuous and practically intel- 
ligent in nautical affairs. They introduced 
into England their maritime knowledge, as 
they did some valuable principles of the 
common law. What was entitled, the Saxon 
shore, extended from the western parts of 
Denmark, to the western parts of Prance. 
The excellence and importance of these laws 
of Oleron, are evinced by a contest for their 
origin between two great nations, who have 
wisdom and liberality enough to follow them, 
be the fact of origin how it may. The mari- 
time ordinances of' France (where also the 
laws of Oleron, or Roll d'Oleron, are in 
force, and claimed, as of French origin) are 

maritime contracts." It may, indeed, be called 
the "Common Law of Maritime Europe," where 
it is universally adopted and respected. 

4 The city of Amalfi was situate in, what is 
now called, the province of Salerno, in the king- 
dom of Naples. Kothing great remains of it, 
but* its celebrity for the most extensive com- 
merce of its time, its immense wealth and mag- 
nificence, and its great weight in all questions 
of maritime concern. Like the Rhodians, the 
Amalfitans furnished principles for the codes of 
other maritime countries of Southern Europe. 
These remain engrafted into tiie laws of other 
nations; though the Amalfitan Code, or, as it is 
sometimes called, "Table," is not preserved. To 
the Amalfitans, the invention of the mariner's 
compass is ascribed. Dr. Robertson gives the 
discovery to a native of Amalphi, But no opin- 
ion about ancient transactions, seems to be at 
rest. Azuni says, the French invented— the 
Amalfitans improved — and the Portuguese per- 
fected, this compass, in their discoveries of the 
New "World. The Chinese forestall the whole, 
in the antiquity of their claims, to this most em- 
inent of all useful inventions. The Pisans and 
the Amalfitans share the credit of the discov- 
ery and preservation of the Pandects of .Tustin- 
ian, after their having been long buried in ob- 
scurity, during the barbarous ages. 
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very mucU grounded on the sea laws of other 
nations, mixed with their own. Those of 
Louis the Fourteenth, were compiled imder 
the direction of the great minister Colbert, 
from sucli materials, with local additions, 
suited to that country. The laws of the 
Hanse Towns, s are nearly in substance the 
same with those called the laws of Wisbuy, 
and both are principally founded on those of 
Oleron. The sea laws of Spain are, in no 
small degi'ee, collections from those of other 
nations. There is a striking similarity in 
the leading principles of all these laws. So 
far from sound i>rinciples becoming obsolete, 
or injured by tinie, that it will be found, on 
careful inrestigation, that the oldest sea 
laws we know, those of the Rhodians,o have 
furnished the outline and leading character 
of the whole. With such examples before 
us, we need not hesitate to be guided by the 
rules and principles, established in the mari- 
time laws of other countries. As the ocean 
is common, it is proper and essentially con- 
venient, that its laws shoiild be also eom- 



^ The laws of the Hanse Towns were piiblish- 
pd first in 1591, and reviewed in 1614, and pos- 
terior to those of Wisbuy or Oleron. The his- 
tory of this commoreial confederacy' is well 
known. Although in itself and its dependen- 
cies, it consisted of 62 cities, originally, it is 
now reduced to six, consisting of Lubeck, Ham- 
burgh, Dantzig, Bremen, Kostock, and Cologne. 
Its existence to this day, in any state of re- 
spectable combination, is a singular instance of 
survivorship over tlie ravages of time, the jeal- 
ousies of powerful nations, and the exposiire to 
interior danger and dissension; to which all 
multitudinous associations, whether national or 
individual, are constantly, often fatally, liable. 

'■' In a note to the case of Walton v. The Nep- 
tune [Case No. IT.IS-'S], it will appear, that 
Azuni, in his book on Maritime Law collects all 
the authorities for and against the authenticity 
of the fragments of Rhodian laws, published 
by Simon Scardius and others, and continued 
to our time, in collections of sea laws as gen- 
uine. Azuni declares them spurious. But al- 
though, according to him, these may not be 
genuine, as to the text and very words (which 
other respectable writers either impliedly or pos- 
itively assert they are) they contain many of 
the principles we see in other codes and works. 
Azuni allows, agreeably to a cloud of authori- 
ties he could not controvert, that "the Rhodian 
Laws, whatever may be the period of their pub- 
lication, are the fountain of maritime jurispru- 
dence." 1 Azuni, Mar. Law (New York Ed. 
1806) 277. The Rhodians applied themselves ex- 
clusively to commerce, and avoided every idea 
of extension of territory. Their fieet was so 
powerful, and their naval regulations so excel- 
lent, that they were courted by the most mighty 
nations of their time They held the empire of 
the sea, and by confining their strength and re- 
sources to maritime objects, they not only pro- 
tected and extended their own commerce, but 
scoured the ocean of pirates who annoyed the 
trade of all countries. Alexander tlie Great 
treated them with marked distinction. The Ro- 
mans were their admirers, allies, and friends. 
These powerful islanders entitled themselves to 
the friendship and esteem of other commercial 
nations, by aiding and protecting, and not by 
restraining similar pursuits. Their superiority, 
in mercantile and naval talent and enterprise, 
gained them the admiration and respect of their 
contemporaries; when a spirit of monopoly, jeal- 
ousy and plunder, would have handed them 
down to us. not to be imitated, but detested. 



mon to all who travel this "high road of 
nations." 

I shall not contend with those who say, we 
ought to have a maritime code of our own, 
about the binding force of all these laws on 
us. By the general laws of nations we cer- 
tainly are bound. These apply, most fre- 
quently, in the prize court; but there are 
many cases of salvage, wreck, &c. on the 
instance or civil side of the court, which 
neeessarilj' must be determined under the 
general law. The wisdom and experience, 
evidenced in the particular maritime institu- 
tions of other commercial countries, ought 
at least to be greatly respected. If they 
serve only as faithful guides, and tried and 
long established rules of decision, in similar 
cases, they are of high and exemplary im- 
portance. It must be granted, that it is 
safer to follow them, than to trust entirely 
to the varying and crooked line of discre- 
tion. 7 

Where a reciprocity of decision, in certain 
cases, is necessary, the court of one country 
is often guided by the customs, laws, and de- 
cisions of the tribunals of another, in similar 
eases. But the change in the form of our 
government has not abrogated all the laws, 
customs and principles of jurisprudence, we 
inherited from our ancestors, and possessed 
at the period of our becoming an independ- 
ent nation. The people of these states, both 
individually and collectively, have the com- 
mon law,8 in all cases, consistent with the 

7 The foregoing enumeration of some of the 
maritime codes, is not intended to comprehend 
the whole, which would swell the account too 
extensively. It is given merely to shew, that 
the most renowned maritime nations always 
adopted the principles, when long tried and test- 
ed, of their predecessors, or contemporaries. 
England has not collected into a body, or code, 
the maritime laws by which she deems herself 
bound peculiarly, though she has enacted some 
laws, in addition to the laws or judgments of 
Oleron; such as the statute De Mercatoribus, 
the articles of Quinsborough, the acts relative 
to the powers of the admiralty, her navigation 
act, prize acts, &c. Her law merchant, and that 
part of it relating to assurances particularly, as 
well as maritime law, are chiefly collected in 
the decisions of her courts. These are founded 
on usages and established customs, as well of 
her own, as of all countries possessing respect- 
able codes or principles of maritime law. When 
they are duly canvassed, and have stood the 
test of time and sound discussion, they become 
part of their common law, and settled as prece- 
dents of indisputable authority. In their courts, 
respectable foreign jurists and publicists are 
cited, and their reasonings, opinions, and state- 
ments regarded, in the decision of maritime 
questions. Such has also been the practice in 
the courts, particularly of maritime jurisdiction, 
of our country. Holland, though its existence 
depended on commerce, has never had any pe- 
culiar national code of maritime laws, — possibly 
owing to the division of her territory into sepa- 
rate provinces. 

8 The feudal parts of this law, and such as 
are inconsistent with the principles of our gov- 
ernment are not, nor can they be. in force. 
Those who are best acauainted with its wise 
and just principles, as they relate to contracts, 
and the property, as well as the personal rights 
of individuals, admire the common law as the 



[23 Fed. Cas. page 1031] 

change of our gOTemment, and the princi- 
ples on -Nvliicli it is founded. They possess, 
in lilie manner, the maritime law, which is 
part of the common law, existing at the 
same period; and this is peculiarly within 
the cognizance of courts, invested with mari- 
time jurisdiction; althougli it is referred to. 
in all our courts on maritime questions. It 
is, then, not to be disputed, on sound princi- 
ples, that this court must he governed in its 
decisions, by the Maiitime Code we possess- 
ed at the period before stated; as well as 
by the particular* laws since established by 
our own government, or which may here- 
after be enacted. These laws and the deci- 
sions under them, ' must be received as au- 
thorities, in this, and other courts of our 
country "in all cases of admii-alty and mari- 
time jurisdiction," to which, by the constitu- 
tion, it is declared "the judicial power of 
the United States shall extend," Nor shall 
I think myself warranted to exclude more 
modern expositions, or adjudged cases from 
being produced here. Whatever may, in 
strictness, be thought of their binding au- 
thority, I shall always be ready to hear the 
opinions of the learned and wise jurispru- 
dents or judicial characters of any country. 
On subjects agitated in this court, often 
deeply affecting the property arid reputation 
of the suitors, I am not so confident in my 
own judgment, as not to wish for all the 
lights and information, it may be in my pow- 
er to obtain, from any respectable sources. 
If, In any instance, the laws or the decisions, 
under them, shall be found or deemed se- 
vere, or not suited to a particular exigency 
or course of trade, parties may mould their 
contracts at their will, according to circum- 
stances, by mutual agreement and consent. 
liCt the law be what it may, "modus et con- 
ventio vincunt legem," in all contracts, not 
radically against common justice, moral and 
political obligations, and those principles 
which the law will not suffer to be destroyed 
or perverted for private purposes.^ If un- 

venerable and solid bulwark of both liberty 
and property. Statute laws innovating upon it, 
have seldom been found, on experience, to be 
real improvements. Those who do not know 
the common law suppose it to be everything, 
that it is not. Its rules and principles are not 
arbitrary, but fixed and settled by the wisdom 
and decisions of the most respectable and in- 
telligent sages, of both ancient and moderji 
times. Many of the objections raised against 
it shew a want of acquaintance with its ,system 
and principles. Some of these objections are 
founded in innovation made by statutes altering 
or obscuring, the common law. Others have 
nothing in either common or statute law to sup- 
port them. 

The conditions of bonds, or considerations 
of promises, or agreements in contracts account- 
ed illegal and void, are numerous and well 
known to lawyers. A contract cannot be legal- 
ly binding which defeats its own object — such 
as that no suit shall be brought at all for a 
bona fide debt, agreed to be paid — a condition 
in a deed to do an act malum in se, as to beat, 
or kill a man, or commit any crime — insurance 
on a illegal voyage — bonds for general restraint 
of trade are void, though good where the condi- 
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der a contract, by a casualty, a particular 
inconvenience arises fi'om the general prin- 
ciples of the maritime law, the party must 
submit He must consider what he loses or 
pays as a contribution to the great and gen- 
eral interests of commei'ce, or the predom- 
inant policy and advantage of Ms country.i'> 
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Case No. 13,950. 

THOMPSON, et al. v. CINCINNATI, W. & Z. 
R CO. 

[1 Bond, 152.] i 

Circuit Court S. D. Ohio. Oct Term, 1857- 

SaLE— COSTKACT — SniPMENT — CaRKIEKS — NOSDE- 

iiiviiiiY — Measdub OF Damages. 

1. Under a contract for the delivery of nine 
thousand tons of railroad iron, the contract is 
not complied with on the shipment of the iron. 

[Cited in Hobbi'- v. Smith, 27 Fed. 662.] 

2. Where five hundred and ninety tons of 
iron shipped under such a contract were lost at 
sea, the risk of the transportation was on the 
seller. 

3. In estimating tiie loss of the purchaser, by 
reason of the non-delivery of the iron thus lost, 
the rule of damage is the difference between the 
contract price and the market value at the time 
and place of the delivery 

[This was an action by Thompson and 
Foreman against the Cincinnati, Wilmington 
& Zanesville Railroad Company.] 

Walker, Kebler & Force, for plaintiffs. 
Henry Stanbery, for defendants. 

OPINION OP THE COURT. This case 
involves the construction of a contract in 
writing entered into at the city of New 
York by the plaintiffs, through their agents, 
and Franklin Corwin, as agent and president 
of the Cincinnati, Wilmington and Zanes- 
ville Railroad Company, April 1, 1852. By 

tion is not to carry it on in any particular place 
— a bond to a third person that the obligor, a 
witness, shall not prosecute one confined for 
felony, perjury, &c. and many other instances 
which might be given. A bond with impossible 
conditions is absolute, and the condition a nul- 
lity. An agreement or contract not to bring a 
suit to enforce performance is, if made at the 
time, well. But if made posterior to the bond, - 
contract or agreement it amounts to a general 
release. 

10 The cause, in which the -foregoing opinion 
was delivered, was of a mixed character. Part ' 
of the complainants were foreigners, and bound 
to return home with the ship, although with 
a view to sail out of our port, at our high 
wages, they endeavored on pretext of deviation, 
to obtain their discharge. The cause was dis- 
missed as to them — they were referred to their 
own courts for decision. Wages were decreed 
to two American seamen, who were by contract 
to be discharged here. In the case of Willend- 
son V. The Forsiiket [Case No. 17,682], the 
principles adopted by the court, relative to for- 
eign seamen, are further elucidated and explain- 
ed. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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this contract, the plaintiffs, manufacturers 
of railroad iron in Wales, agreed to sell to 
the defendant 9,000 tons of railroad iron at 
§38 per ton; 2,500 tons of -which was to be 
shipped to New Orleans on or before the 
15th of September following, and 2,500 tons 
to be shipped to that place by the 1st of 
January following; the remaining 4,000 tons 
to be shipped to New York by the 1st of 
January following. It appears that the 
whole of the 9,000 tons of iron was shipped 
by the plaintiff, of which 590 tons were lost 
at sea. The remaining tons of iron were 
received by the defendant, and paid for ac- 
cording to the contract, with the exception 
of a balance of $24,827.25. The plaintiffs, 
in some of the counts of their declaration, 
claim payment for the whole 9,000 tons at 
the contract price. In some, they seek to 
recover only the said sum of $24,827.25, un- 
paid on the iron delivered, with the inter- 
est. In supiDort of the claim for full pay- 
ment of the 9,000 tons, it is insisted that un- 
der the contract the plaintiffs' obligation 
was complied with on the shipment of the 
iron, and that, on proof of shipment, they 
are entitled to judgment for the whole quan- 
tity at the contract price. Does the con- 
tract warrant this construction? It seems 
clear, taking the whole contract together, 
that the plaintiffs were hound to deliver the 
iron at the times and places mentioned, 
and that there was no obligation to pay un- 
til and unless it was delivered. Indeed, it 
is a part of the contract that defendant shall 
make payment for the iron as the same shall 
be delivered, implying that the delivery was 
a condition precedent to the obligation to 
pay. There is also an express obligation on 
the defendant to have an agent at the two 
places of delivery to receive the iron— from 
which the obligation to deliver is plain. All 
the circumstances of the ease negative the 
presumption that it was the meaning of the 
parties that there was to be any payment till 
the delivery of the iron. Is the plaintiff 
entitled to recover the amount unpaid on the 
iron delivered? The defendant has given 
notice that he will claim as a set-off to this, 
the damages sustained by him, by reason of 
the non-delivery of the 590 tons of iron lost 
at sea. It is agreed that between the date 
of tlie contract and the latest date mention- 
ed for the delivery of the iron, the market 
value had risen to $72.50 the ton. If the 
contract is for tbe delivery of the iron, it 
follows that the plaintiff is liable for dam- 
age sustained by defendant for the non-de- 
livery. The risk of the transportation was 
on the plaintiff. 

The rule of damage in such case is the 
difference between the contract price and 
the market value at the time and place of 
the delivery. It is to be inferred, from the 
fact that defendant contracted for 9,000 
tons, that the whole was necessary for his 
purposes, and it is shown that he was obli- 
ged to buy the deficient quantity at the then 



market price. He is damaged, therefore, to 
the amount that he is obliged to pay beyond 
what he had contracted to pay. It can 
make no difference, in the view taken of this 
contract, that the plaintiffs shipped the iron, 
and that it was lost at sea. Such loss is 
his misfortune, but is no answer to the con- 
tract to deliver. Deducting the damage 
sustained by the defendant for the non-de- 
livery of the 590 tons, there is still a bal- 
ance due the plaintiffs, for which judgment 
will be entered. This balance is ?4,472.25, 
with interest from December 24, 1853. 



Case l^o. 13,951. 

THOMPSON V. CLARKE. 

[2 Cranch, 0. O. 145.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1817. 

Slavbkt —Manumission by Wii,l— RENnscrATiox 
OF Puovisioss Bt Widow — Effect ox 
Manumitting Clause. 
If a testator by his will manumits his slaves 
after a certain term of service, and the widow re- 
nounces the provision made for her by the will, 
and adheres to her rights under the law of Mary- 
land, and there is sufficient personal estate to 
satisfy her thirds without resorting to the slaves, 
they will be entitled to their freedom, althouffh 
the executor shall have assigned them to the 
widow in part satisfaction of her claim. 

This was a petition for freedom [by Jo. 
Thompson, a negro, against 'VA'alter Clarke]. 
John Thompson by his will dated December 
31st, 1804, devised, that if his wife should 
not have a child within nine months after his 
death, the petitioner, his slave, should be free 
after ten years service. The widow renoun- 
ced the provision made for her by the will 
and adhered to her legal rights; and the ex- 
ecutor assigned to her the petitioner in part 
of her thirds, there being other pei-sonal prop- 
erty enough to satisfy her claim without re- 
sorting specifically to the slaves. Those as- 
signed to her did not exceed her proportion of 
the slaves. By the Maryland act of 1798, c. 
101, subc. 13, § 2 [1 Doi-sey's Laws, 40(5], the 
widow who renounces the provision made for 
her by the will is entitled to one third only 
of the personal estate after payment of debts. 
By the Maryland act of 1796, c. 67, § 13 [1 Dor- 
sey's Laws, 337], a person may manumit his 
slaves by his will, if the same be not in preju- 
dice of creditors. By the act of 1798, c. 101, 
subc. 11, § 16, if the sm-plus, after payment of 
debts, consists of specific property, and the 
administrator cannot distribute it satisfactori- 
ly among the parties, the orphans' court may 
distribute it, or order it to be sold. By the 
act of 1729, c. 24, § 2 [1 Maxoy's Laws, 197], 
it is enacted that no negro, or other slave 
shall be sold by an executor or administrator, 
or taken in execution for any debt due from 
any testator or intestate, so long as there 
shall be other goods sufficient, &e. 
Mr. Taney and Mr. Key, for petitioner, con- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tended that the right of the ■widow was not 
absolutely to a third part of the specific prop- 
erty; but only one third in value of the per- 
sonal estate. That the surplus of the personal 
■estate vests specifically in the executor on 
whom the legal title and estate of the person- 
■al property devolves by law, and he is an- 
swerable to the respective legatees. That if 
the slaves had been specifically bequeathed, 
iind there had been other property enough left 
to satisfy the widow's thirds, the rights of 
the specific legatee would be protected, and 
the executor could not assign to the widow 
any part of the property thus specifically be- 
queathed. That the slaves must be consider- 
ed as specific legatees, and their rights pro- 
tected by the same principle. They cited 
Jae. Law. Diet. tit. "Dower," to show the dis- 
tinction between dower and thirds, and that 
the widow had no specific title to the proper- 
ty; and 3 Bae. Abr. tit. "Executors and Ad- 
ministrators," p. 67, to show that the assent 
of the executor was necessary to complete the 
title to a legacy; and page 426, to show that 
when a specific legacy is taken in execution 
the legatee may recover the value. 

Mr. Jones, contra, contended that the rights 
■of the widow were paramount to the will. 
The testator, in his lifetime, might dispose of 
all his personal estate, but he could not, in 
his will, deprive her of her thirds. She claims 
as a distributee. As to her, her husband 
■died intestate. Distributees have a right to 
the specific property which is to be distribut- 
■ed; and it is to be distributed specifically if 
possible. They cannot be compelled to take 
the risk of any loss which may be incurred 
by a sale. The legatees have no ' right to 
liave the effects marshalled to suit their pur- 
poses. A general legatee cannot marshal 
■against a devisee of land, but may against 
the heir at law. Heme v. Meyrick, 1 P. 
Wms. 201; Clifton v. Burt, Id. 678; Hasle- 
wood V. Pope, 3 P. Wms. 324. So a widow 
shall have the assets so marshalled as to save 
her bona paraphernalia, or to recompense her, 
in case they should be taken to pay debts. 
Tipping V. Tipping, 1 P. "Wms. 729. In that 
case Lord Chancellor Macclesfield said: "I 
take it that bona paraphernalia are not de- 
visable by the husband from the wife, and 
more than heir-looms from the heir; so that 
the right of the wife to the bona parapherna- 
lia is to be preferred to that of a legatee. If 
the husband, by his will, gives a lease, or a 
horse, or any specific legacy, and leaves a 
debt by mortgage or bond, in which the heir 
is bound, the heir shall not compel the specific 
legatee to part with his legacy in ease of the 
real estate; but though the creditor may sub- 
ject this specific legacy to his debt, yet the 
specific or any other legatee shall, in equity, 
stand in the place of the bond creditor or 
mortgagee, and take as much, out of the real 
assets, as such creditor by bond or mortgage' 
shall have taken from his specific or other 
legacy. Wherefore, if a legatee shall have 
this favor in equity, much more shall the wife 



be privileged with respect to her bona para- 
phernalia, which are preferred to legacies." 
The wife's thirds are as much privileged as 
her paraphernalia. They cannot be devised 
away from her. She claims paramount to 
the will. In the case of Snelson v. Corbet, 3 
Atk. 369, Lord Chancellor Hardwicke said: 
"At law, where the husband dies indebted, 
the widow cannot have her paraphernalia; 
but this court does not determine so strictly, 
for if the personal estate has been exhausted 
in payment of specialty creditoi-s, she shall 
stand in their place, as to so much, upon the 
real assets of the heir at law, for she has a 
prior right, and a superior one to legatees 
who take only from the bounty of the testa- 
tor." Graham v. Londonderry, 3 Atk. 395; 
Tynt V. Tynt, 2 P. "Wms. 544; Toll. Ex'rs, 231. 

TEDS COURT (nem. con.) stopped Mr. Key 
in reply, and refused to instmct the jury that 
the petitioner was not entitled to freedom un- 
der the wiU. 

Verdict for the petitioner, and judgment 
Although the title of several other of the 
slaves depended upon the same will, no writ 
of error was issued. See the case of Pen- 
wick V. Chapman, 9 Pet. [34 TJ. S.] 461, ac- 
cord. 



Case No. 13,952. 

THOMPSON V. COOK et al. 

[2 McLean, 122.] i 

Circuit Court, D Illinois. June Term, 1S40. 

Plkadixg at Law — Averment of Citizenship — 

Names of Paktibs Cosiposing Fikm — 

Notes— Place op Payment. 

1. A general averment of the citizenship of 
the plaintiff, sufficient. 

2. Where a uote has been assigned by a firm, 
it is unnecessary for the assignee to aver, and 
prove the names of the persons who compose the 
firm. 

3. This is the rule at common law, and there 
is nothing in the act of congress, in regard to 
assignments, or in the limited jurisdiction of this 
court, which should change the rule. 

4. Where a note is made payable at a particu- 
lar place, the declaration need not aver tiiat the 
note, when due, was presented at such place for 
payment. 

[This was an action at law by Jonathan 
Thompson against Cook and Spalding.] 

Mr. Arnold, for defendant. 

OPINION OF THE COURT. This action 
was brought on a promissory note, given by 
the defendants, to John W. Taylor & Co., 
and by them assigned, under the same name, 
to the plaintiff. The defendants, having filed 
a special demurrer, take several exceptions 
to the declaration. The plaintiff, in the dec- 
laration, is stated to be a citizen of the state 
of New York; but, it is objected, that there 
is no averment of bis being a citizen, at the 
time the suit was commenced. That it does 

1 [Reported by Hon, John McLeait, Gircuil 
Justice.] 
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not follow, from his being a citizen of New- 
York at the time the declaration was filed, 
that he was a citizen at the time" the writ 
was issued. In this respect, the declaration 
is in the usual form, and we think it is good. 
In a late case, the supreme couit decided 
that, if the citizenship of the plaintiff appear- 
ed in any part of the pleadings, it is suffi- 
cient In that case (Bradstreet v. Thomas, 
12 Pet. [37 U. S.] 64) the citizenship of the 
plaintiff was alledged in the joinder to the 
demurrer, and, under the circumstances, it 
was held good. 

One of the defendants is alledged, in the 
declaration, to be a citizen of Illinois, and the 
otlier of Missouri. The writ was served only 
on the citizen of Illinois. It has often been 
ruled that, where there are several plaintiffs 
and defendants, the court must have juris- 
diction, as between each of the plaintiffs and 
defendants. In the case under consideration, 
the plaintiff being a citizen of New York, 
the suit being brought in the state of Illi- 
nois, the court can take no jurisdiction 
against the defendant, who is a citizen of 
Missouri. But as this defendant is not, in 
fact, a party to the suit, the process not hav- 
ing been sei-ved on him, the act of congress 
of the 2Sth Feb., 1839, 1st section [5 Stat. 
321], covers the case, and authorizes the suit 
against one of the parties to the note. And, 
indeed, without the provisions of this stat- 
ute, the defendant being liable to pay the 
note, and the other party not being, in any 
way, prejudiced by the proceeding, a judg- 
ment might have been entered against the 
party before the court. But the late law pro- 
vides for the case, and removes all doubt on 
the subject. It is also objected, that the 
declaration does not show who compose the 
firm of John W. Taylor & Co., the payees and 
indorsers of the note. And, it is insisted, 
that this is material, in order to give juris- 
diction to the court. Where an individual 
derives his right through an assignment of 
a firm, as in this ease, it is never necessary 
for him, at common law, to state, in his dec- 
laration, the names composing the firm. 

In this case the declaration alledges that 
John W. Taylor & Co. are citizens of the 
state of New York, and no necessity is per- 
ceived for a more specific allegation. The 
defendants promise to pay John W. Taylor 
& Co.; and, by the same name, the note is 
indorsed to the plaintiff. Why should he be 
held bound to ascertain and set'forth, in his 
declaration, the individuals who compose 
the firm? If the note had been transferred 
by ten or twenty firms, it would bo just 
as necessary to state the individuals who 
compose each of them, as in the present case. 
This would not only establish the rule in 
this court, different from that which exists 
in other courts, but it would materially af- 
fect the negotiable character of bills or notes. 
There is nothing in the act of congress re- 
ferred to, or in the limited jurisdiction of 
this court, which should change the i-ule. 



It is always in the power of the defendant 
to plead to the jurisdiction of the court, and 
take advantage of any fact which may ex- 
ist, going to show a want of jurisdiction. 

In the last place, it is objected that the- 
note, tipon its face, is payable at the State- 
Bank of Illinois, and the declaration contains 
no averment that, when due, it was presented 
to the bank for payment. As matter of de- 
scription, it is pi'oper to state where the note 
is payable; but the law is now well settled,, 
that it is not necessarj', where a note iff 
payable at a particular place, to state, in the 
declaration, that a demand of payment was 
made at such place. There are some conflict- 
ing decisions on this point in this country; 
but tlie weight of authority is, that no de- 
mand need be made. And, until lately, in 
England, there was no question which pro- 
duced more conflicting decisions, than this 
one. The king's bench decided one way, and 
the common pleas another; and this conflict 
continued until the point was decided, in 
the house of lords, against the king's bench, 
that a demand of payment, at the place- 
where the note was made payable, was es- 
sential to the right of action on the note. 
No one. it is presumed, can read the opinion 
given in the house of lords, and not be struck 
with the forcible reasoning, and superior 
ability, on the side of the minority in the 
house. Lord Eldon was in favor of the de- 
cision given; but eight of the twelve judges 
were against it, and in favor of the decision 
made by the king's bench. And, it does 
seem, that the masterly views presented by 
the eight judges, are conclusive on the sub- 
ject. The case was Howe v. Young, 2 Brod. 
& B. 180. This decision of the house of lords 
does not seem to have been satisfactory, as,, 
immediately afterwards, an act of parlia- 
ment (1 & 2 Geo. IV. c. 78) was passed, 
which substantially sustained the doctrine- 
of the king's bench. Where a note is pay- 
able at a particular place, as in the present 
instance, at a bank, the maker of the note- 
may show a deposit of the money to meet 
the note, or a readiness to pay, had a demand 
been made. And this seems to be a proper 
subject matter for defence. Why should the 
holder of the paper be required to make a 
demand of payment, at the place designated, 
any more than a demand of the maker, at his 
usual place of residence, where no place is- 
named? 

This question, in the ease of Wallace v. 
McConnell, 13 Pet. [38 IT. S.] 144, was fully 
considered, and decided by the supreme 
court. It is, therefore, no longer an open 
question before the courts of the United 
States. The demurrer is overruled; and, 
there being no further defence, judgment is. 
entered for the plaintiff on the note. 
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THOMPSON V. EMMEBT. 

[4 ilcLean, 96.] i 

Circuit Court, D. Illinois. June Term, 1840. 

Records — Facts Stated Therein — Denial bv 
Plea— Appearance— Void Judgment— Judg- 
ment ON Attachment — Action upon. 

1. Where from the record it appears that the 
defendant appeared in the action, that fact can 
not he denied by plea or otherwise. 

[Cited in V, S. t. "Walsh, 22 Fed. 648.] 

2. As well might there be a denial of a judg- 
menL 

3. But where from the record it does appear 
that there was no uersonal service on the de- 
fendant, who entered no appearance, the judg- 
ment is a nullity. 

[Cited in brief in Barney t. White, 46 Mo. 
138.] 

4. To such a record the plea of nul tiel record 
is proppr. 

5. A judgment o-i an attachment being a pro- 
ceeding in rem. is no ground for an action out 
of the state. 

[Cited in Gibbs v. Queen Ins. Co., 63 N. Y. 
128.J 

[This was an action by William R. Thomp- 
son against David Emmert.] 

Mr. Logan, for plaintiff. 

Sir. Campbell, for defendant. 

OPINION OF THE COURT. This suit is 
brought on tbe record of a judgment render- 
ed in the district court of Allegheny county, 
state of Pennsylvania. The defendant plead- 
ed nul tiel record; and also that process was 
not served on the defendant. A motion is 
made by the plaintiff's counsel, that the de- 
fendant shall be required, to make his elec- 
tion of one of the two pleas filed, on which 
he will rely for his defense. This court held, 
in Lincoln v. Tower [Case No. 8,355], that 
where it appeared from the record the de- 
fendant had personally appeared, the fact 
could not be controverted by a plea. That 
it was a fact verified by the record, and un- 
der the act of congress, could not be contra- 
dicted by plea or otherwise, any more than 
the judgment itself. A reference is made to 
that case, where the principles which apply 
to this ease, were discussed. But the record 
of the judgment of Pennsylvania, on which 
this proceeding is founded, does not show 
that there was an appearance to the suit by 
Emmert A foreign attachment was issued 
against him, as a non-resident, and against 
others who were named as residents, on one 
of whom the attachment was served. Sev- 
eral persons were served as garnishees of 
Emmert An alias and a pluries writ of at- 
tachment were issued. A judgment was en- 
tered against Emmert "for want of an ap- 
pearance and plea," for the sum of four 
thousand five hundred thirty-eight dollars 



1 rHeported by Hon. John McLean, Circuit 
Justice.] 



and thirty-two cents. On the 6th of March, 

1841, there was a rule to show cause, oh 
Saturday next, why the judgment and pro- 
ceedings should not be set aside. This mo- 
tion was afterward withdrawn, and on the 
Sth of December, 1841, rule was granted to 
show cause why judgment should not be set 
aside. On the Sth December, 1842, leave 
was given to the plaintiff to amend his dec- 
laration, which was objected to. And then 
follows the entry, "that the judgment en- 
tered on record against Emmert is set aside 
as irregular; and now, to wit December 8th. 

1842, judgment against defendants, for want 
of an affidavit of defense;" and on the 5th 
of Februaiy, 1842, on argument the court set 
aside the judgtaent, if any there be against 
these, who were summoned as garnishees 
only. The liquidated sum is stated to be 
five thousand one hundred fifty-eight dol- 
lars and ninety-foUr cents. On the 9th of 
July, 1839, the record states an execution 
was issued against Emmert, not including 
the other defendants, which was returned 
nulla bona; and then an entry, this was un- 
der the judgment first entered, which was 
'afterward set aside; and that a sci. fa. is- 
sued against gai'nishees, to July term, 1839; 
and that they all answered and showed that 
there were no effects of Emmert's in their 
hands, and that they were not indebted to 
him. From an inspection of the record, it 
no where appears that Emmert was person- 
ally served with process, or that his property 
was attached. The record is extremely ir- 
regular, and how a judgment could have 
been entered against Emmert, is not easily 
perceived. If the propei"ty of Emmert had 
been attached, the rule is well settled, that a 
judgment entered against him on such a pro- 
cess, he not having had personal notice of 
the suit, nor entered his appearance, can 
have no effect, out of Pennsylvania, against 
the defendant It is considered a proceed- 
ing in rem, and out of the state can not af- 
fect the rights of the defendant beyond the 
property attached. In Pennsylvania, as in 
Ohio, such a judgment may be good against 
all the property of the defendant in the state. 
This, perhaps, may be within the power of 
the state; the property within its jurisdic- 
tion may be made subject to the payment 
of debts in the mode which the law-maldng 
power may deem just. But such a law can 
have no extra territorial effect; nor can a 
judgment entered on an attachment be con- 
sidered in another state, as of any validity 
to charge the defendant 

We are inclined to think that under the 
plea of nul tiel record, the record must be re- 
jected, if upon its face it appears no notice 
was served on the person against whom the 
judgment was entered. If the proceedings 
were void for a want of this notice, then is 
there no valid record upon which a recovery 
can be had, and, consequently, there is no 
such record as the plaintiff has set out in his 
declaration. The plea of nul tiel record is 
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sustained, and as there is no other ground 
on wMeh tlie action can be sustained, a non- 
suit is the conse'quenee. 



THOMPSON (ENGLAND v.). See Case No. 
4,487. 



Case No, 13,954. 

THOMPSON et al. t. PAUSSAT. 

[1 Pet. C. C. 182.] 1 

■Circuit Court, D. Pennsylvania. Oct. Term, 
1815. 

Seamen — Wages— Receii»t— When Conclusive— 

Captcke on Homewaud Voyage — To what 

Time Wages Due— New Contkact. 

1. The appellants filed their lihel for wages, 
■on a voyage from Philadelphia to a port in 
France; and for half the time the vessel lay 
at the port, at which the homeward cargo was 
taken on board. The vessel landed her cargo 
at her destined port, St, Jean de Luz, proceeded 
to Bayonne, remained there six months; and 
then went to La Teste, where she took on boatd 
a cargo, sailed on her homeward voyage, was 
captured by the British, carried into England, 
and condemned as a prize. The libellanls re- 
turned to Philadelphia, after having been de- 
tained for some time, as prisoners of war. The 
respondents on being applied to, offered to pay 
only half wages, from the time the vesssel ar- 
rived at St. Jean de Luz; and stated, that if 
they did not think proper to accept of this of- 
fer, they might take advice, and determine on 
the proposition. The libellants afterwards ac- 
cepted their wages, according to the terms of- 
fered, and gave acquittances in full. They 
oLnimed in their libel, full wages to La Teste, 
and half wages during the time of her stay 
tliere. 

2. A receipt in full is only prima facte evi- 
dence of what it purports; and if clearly proved 
to have been obtained by fraud, mistake, or ig- 
norance of the rights of the party, it will be ex- 
amined into and corrected in a court of law, as 
well as in a court of equity; but if such evi- 
dence is not given, the presumption in favour of 
the validity of this instrument will prevail. 

[Cited in brief in Lawrence v. Schuylkill Nav. 

Co.. Case No. 8,143; The Topsy, 44 Fed. 

032.] 
[Cited in Girard v. St. Louis Car-Wheel Co. 

(Mo. Sup.) 27 S. W. 650; Russell v. First 

Presbyterian Church, 6-5 Pa. 15.] 

3. If the legal rights of a party are doubtful, 
honestly contested, and opportunity given him 
to satisfy himself in relation to them; a receipt 
given by him for less than he was in strictness 
entitled to, will not be set aside. 

4. "When a vessel is lost on her homeward 
voyage, full wages are due to the seamen up to 
the time of her arrival at the last port of deliv- 
ery, of the outward cargo; and half wages from 
that time until her departure from the last port 
at which the return cargo was taken on board; 
the time of her going from port to port to obtain 
the cargo, being considered the same as if she 
had remained at her port of delivery, and taken 
a full cargo there. 

[Cited in The Two Catherines, Case No. 14,- 
288; Bronde v. Haven, Id. 1.924; Pitman 
v. Hooper, Id. 11,186; The Niphon's Crew, 
Id. 10,277.] 

[Cited in Gookin v. New England Mut. Ma- 
rine Ins. Co., 12 Gray, 516. Cited in Wash- 
ington Ins. Co. V. White, 103 Mass. 240.] 

1 [Reported by Richard Peters, Jr., Esq.] 



5. Retaining seamen on board, by direction 
of the owner, after the determination of the 
voyage for which they shipped, amounts to a 
new contract for the return voyage, upon tlie 
same terms as the outward voyage. 

This was an appeal from the decree of the 
distiict court, upon a libel filed in that court, 
by the appellants, for their wages, as sea- 
men on board the Squirrel, belonging to the 
appellee, on a voyage from Philadelphia, to 
a port in France. The facts of the case were; 
that this vessel arrived at St. Jean de Luz, 
on the 14th day of March, 1813, and after dis- 
chai-ging her cargo at that port, on the 2Gth 
of the same month, proceeded to Bayonne. 
A return cargo was provided for her at Bor- 
deaux, by the consignees, when instructions 
were received by the master from the con- 
signees, to remain with the vessel in France, 
until September, and in the mean time to 
discharge part of the crew. A part of the 
crew was accordingly discharged, and a part 
retained, amongst whom were the libellants. 
On the 21st of September, 1813, the vessel 
sailed from Bayonne, and arrived next day 
at the port of La Teste; where the cargo, 
for the return voyage, was received and lad- 
ed on board. On the 12th of December, in 
the same year, she sailed from La Teste on 
her homeward voyage; and in two days 
afterwards, she was captured by a Brit- 
ish frigate, carried into England and con- 
demned as a lawful prize. The libellants 
having remained on board of this vessel, 
from the time of her departure from Phila- 
delphia, to the period of her capture, and 
cariying in for adjudication; demanded their 
full wages, from the time the vessel sailed 
from Philadelphia, until her arrival at La 
Teste, that being the last port of lading and 
departure; and for half the time, during 
which she remained at the said port. It was 
proved in the cause, that when the libel- 
lants called upon the respondents to demand 
their "wages, they were informed by the re- 
spondents, that they had taken legal advice, 
and that the libellants were entitled to only 
half wages after the brig arrived at St. Jean 
de Luz; that they bad been informed that 
other vessels had settled on the same terms; 
and that they were ready to settle with them 
upon the same principle. They further stat- 
ed to the libellants, that if they did not think 
proper to settle upon this principle, they 
could take advice and call again in the after- 
noon. They did call accordingly, and re- 
ceived the wages which the respondents had 
offered to pay, for which they severally gave 
receipts in full of all demands, against the 
brig Squirrel, her owner and officers. The 
district court dismissed the libel. 

It was contended by Messrs. Coxe & Dil- 
lingham, for the appellants, that an acquit- 
tance is only prima facie evidence of the 
payment of the sum mentioned in it: and 
though given in full of all demands, it may 
be inquired into: and if it was given under 
circumstances of fraud, imposition or mis- 
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take, the parties are not bound by it; that 
the rule applies witli peculiar force in cases 
of acquittances given by seamen. 1 Eq. Cas. 
Abr. 170, note; 2 Term R. 3G6; 5 Ves. 87; 
5 East, 232; X Johns. Cas. 145; 2 Johns. Cas. 
448; 5 Johns. G8; S Johns. 389; Thorne v. 
White [Case No. 13,989]; Jackson v. White 
[Id. 7,151]; Whiteman v. The Neptune [Id, 
17,oG9], They insisted there was ground for 
charging the appellees with imposition; as 
they have oEEered no evidence to show they 
had received the advice they pretended they 
had, or that settlements in similar cases and 
upon the same principle, had been made by 
the seamen of other vessels. 

Secondly, they contended, that there is a 
clear mistake; since the rule in such cases 
being, that the seamen are entitled to full 
wages up to the time of the arrival of the 
vessel, at the last port of her lading or de- 
parture, which La Teste was, and to half 
wages, during her stay there. Beaw. Lex 
aierc. 109; 12 Jklod. 408; 5 Com. Dig. 115; 
2 Vern. 727; 4 Bac. Abr. 617; Relf v. The 
Maria [Case No. 11,G92]; Walton v. The 
Neptune [Id. 17,135]; Giles v. The Cynthia 
dd. 5,424]; • Thompson v. The Philadelphia 
[Id. 13,973], Johnson v. Sims [Id. 7,413]; 
Granmer v. Genion [Id. 3,359]. 

Mr. Phillips, for the appellee, admitted that 
a receipt is not conclusive; but he insisted, 
that where there is no fraud, and the party 
giving it, had a full opportunity to take ad- 
vice, and he afterwards consents to receive 
a sum less than he was entitled to; he is 
bound by it. Secondly, he contested the rule 
laid down on the other side, and insisted thai 
full wages were due only to the port of dis- 
charge, and half wages tor the residje of the 
time, that this vessel was detained. 

Coxe & Dillingham, for appellants. 
Mr. Phillips, for appellee. 

WASHINGTON, Circuit Justice. The prin- 
ciple contended for by the appellants' coun- 
sel, that a receipt in full of all demands, is 
not conclusive, against the giver of it, is, as a 
.general principle, unquestionably correct. 
It is so settled in the English and American 
courts. Like a settled account, it is only 
prima facie evidence of what it purports to 
be, upon the face of it; and upon satisfac- 
tory proof being made, that it was obtained 
by fraud, or was given under a mistake, 
either of facts, or under an ignorance of the 
legal rights of the party who gave it; it may 
be inquired into and corrected in a court of 
lawj as well as in a court of equity. When 
this is made out by evidence, it then ap- 
pears, that beyond the sum actually paid, 
it was given without consideration. But 
this want of consideration, ought to be made 
clearly to appear by the party who attempts 
to impeach the validitj'- of the instrument. 
If this is not done, the presumption in fa- 
vour of the written acknowledgment of the 
party, must prevail. An agreement for in- 
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stance, made for the purpose of settling 
family difiCerenees, will not be set aside even 
in equity, though it were founded on mis- 
take. In like manner, I conceive, if the le- 
gal rights of the party who gives the re- 
ceipt, be doubtful, and are honestly contest- 
ed by the other side; and time and oppor- 
tunity are afforded him to satisfy himself 
upon the matter in dispute, and he finally 
agrees to compromise, and to accept less 
that he might in strictness be entitled to; 
the court will hold him bound. 

As to the point of law. arising in this case,, 
in relation to the wages, which these sea- 
men had a right to claim; it appears to be 
quite unsettled. I have met with no ease,, 
which precisely resembles it, in any book 
of reports; nor with any principle in the 
ordinances, or usages of other nations, 
which strictly applies to it. In the cases 
cited from 12 Mod. 409, and Ld. Raym. 739, 
it is laid down as a general principle; that 
if the vessel be lost on her return voyage, 
the seamen are entitled only to full wages 
to the last port of delivery; and to half 
wages, for the time she was in such port. 
In the ease of Giles v. The Cynthia [Case 
No. 5,4241, the same rule was laid down. 
In the case of Granmer v. Gernon [Id. 3,359], 
the same decision was made; the Isle of 
Bourbon being considered as the last port of 
delivery. It is true, that in this latter case,, 
the judge states, that he had decided; that 
when a cargo is purchased, at several neigh- 
boring ports, and the vessel proceeds to each 
of them to receive it, the last port of lading 
and departure, is the one to which full 
wages should be paid. But I think it fair 
to apply this doctrine, thus generally stated, 
to the particular case the judge was decid- 
ing, which will make it consistent with his 
other reported decisions, and with the cases 
before mentioned. 12 Mod. 409, and Ld. 
Raym. 739. What proves the propriety of 
thus qualifying the dictum of the learned 
judge is, that he immediately observes, that 
it is immaterial, whether the ship lay at 
the Dort of her original destination, while 
her cargo was collecting, and brought in 
lighters, or goes to the port where it was 
purchased. Now if it be immaterial, and if 
remaining at the port of her original destina- 
tion, the seamen would have been entitled 
to no more than full wages to that port, and 
half wages, during her continuance there; 
they would be entitled to no more, if the 
ship had gone to other ports, to take in her 
cargo there, instead of waiting to have it 
sent to her. 

My own opinion, upon this new, and some- 
what difficult ease is; that whenever the 
vessel is lost on her return voyage, her ar- 
rival at the last port of delivery of the out- 
ward cargo, or at the last port of destina- 
tion, if there be no cargo; fixes the time, 
to which i'ull wages are to be allowed; and 
that one half time of her stay there should 
be added to the outward, and the other half 
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to the homeward voyage; and to be consid- 
ered respectively, as parts thereof. If the 
vessel leaves her port of destination or un- 
lading, for the puiTpose of receiving a return 
cargo; she is at such ports, to he consider- 
ed, either as on her return voyage, or as be- 
ing in the same situation, as if she had re- 
mained at her last port of unlading, there 
to receive her cargo. If the former, then 
the whole of the wages, from the time she 
left her port of unlading, including half the 
time she laj- there, would be lost, in conse- 
quence of the subsequent capture; if the lat- 
ter, the seamen would be entitled to half 
wages only, during the whole time the ship 
lay at the port of delivery, and the port of 
lading and departure. But upon no princi- 
ple, that I can distinctly comprehend, can 
the port of lading and departure, be consid- 
ered as the port of delivery, or, in otiier 
words, the termination of the outward voy- 
age; unless thei'e be something particular 
in the contract made with the seamen. In 
this case, the contract was for a port in 
Prance. After the cargo was delivered at 
St. Jean de Luz, it terminated; and the sea- 
men were at liberty to leave tlie vessel. But 
the retaining of them, in consequence of the 
directions of the owners, amounted to a new 
contract for tbe return voyage; upon the 
same terms, as had been agreed upon, for 
the outward voyage, as it does not appear, 
that any new contract ^^'as expressly made 
with them. The going to Bayonne, for the 
purpose of taking in a return cargo, which 
was to be sent thither from Bordeaux; and 
the subsequent departure from Bayonne, 
and arrival at La Teste, where the cargo 
was actually taken on board; were either 
parts of the return voyage, or those ports 
are to be considered, in relation to St. .lean 
de Luz, as one port. In the former case, 
the appellants have received more than they 
were entitled to, and in the latter, precisely 
what they were entitled to. 

I am therefore of opinion, that the claims 
of the appellants, were settled on fair prin- 
ciples; and that the decree of the district 
court, ought to be affirmed with costs. De- 
cree affirmed. 



THOMPSON (FL.\XDERS v.). See Case No. 
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THOMPSON V. GEORGETOWN. 

[1 Hayw. & H. 226.] i 

Circuit Court, District of Columbia. Nov. 1, 
1845. 

Action op Covesaxt — Coxtuaot — MEAsriiE op 
Damages— PitoFiT. 

The plaintiff contracted with the defendant to 
excavate and cut a passage way through a bar 
that crossed the main channel of the river Po- 

1 [Reported by .Tohn A. Hayward, Esq., and 
Gooi'ge C. Hazlerou, Esq.] 



tomac between Georgetown and the Potomac 
bridge. The plaintiff excavated a part of the 
amount agreed to be excavated and a freshet 
cleared away tbe balance, leaving the channel 
free to the satisfaction of the defendant, and 
the plaintiff was, thereupon, stopped by the de- 
fendant from completing the contract. On a 
suit brought on the covenants, it was held: 
That the amount of damages is not the contract 
price of the residue, but the fair and reasonable 
profit that would be made by the plaintiff if he 
were allowed to complete the contract. 

[Action of covenant by Oscar D. Thomi>- 
son against the corporation of Georgetown.] 

Joseph H. Bradley, for plaintiff. 
Clement Cox, for corporation. 

BY THE COURT. This was an action on 
the covenants contained in a contract en- 
tered into between the plaintiff and the cor- 
poration of Georgetown, to excavate and cut 
a passage way through the bar that crosses 
the main channel of the river Potomac, be- 
tween Georgetown and the Potomac bridge. 
There were two counts in the declai-ation. 
The first, averring that it was a covenant for 
at least 8,000 cubic yards at 35c., amounting 
to $2,800. That the plaintiff was to provide 
a dredging machine equal to the excavation 
of 150 cubic yards per working day. That 
he did provide such a machine and enter- 
ed upon the execution thereof, as provided 
therein until the defendant was satisfied 
with the channel in the river, and he was 
stopped by defendant and claiming $2,800. 
The second, averring that he was always 
ready and willing, and then, that the corpo- 
ration and plaintiff agreed to stop the work 
on a day mentioned. The plaintiff retain- 
ing his right to recover the stipulated amount 
which the corporation has refused to pay. 

On the trial, the following instructions 
were given: (1) If the jury shall believe 
from the evidence that the conti-act given in 
evidence Avas abandoned by mutual consent 
of the parties before being completely exe- 
cuted without any reservation by the plain- 
tiff at the time of any claim against the de- 
fendant beyond the stipulated rate of com- 
pensation for the work actually excavated 
by the plaintiff, and that the defendant 
had paid him the fuU price at that rate be- 
fore the institution of this suit, then the 
plaintiff is not entitled to recover. (2) And 
if the jury shall further believe from the 
evidence, that the plaintiff only excavated 
4,240 yards, part of the 8,000 yai-ds men- 
tioned in the contract given in evidence, and 
that he was prevented by the defendant 
from excavating the residue of the said 
quantity without his consent, and that, in 
fact, before such act of the defendant, if 
such act be found by the .iury, the said resi- 
due or as much in the proposed line of ex- 
cavation or any other equally satisfactory to 
the defendant had been excavated by a fresh- 
et in the river; then the plaintiff is not enti- 
tled to charge the defendant with the quan- 
tity excavated by the freshet as if made by 
him, and, although the jury shall find that 
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the plaintiff was prevented from excavating 
said residue :is aforesaid, the true measure 
■of damages to which the plaintiff is entitled 
under the circumstances is not the gross con- 
tract price of said residue at 35 cents per 
■cubic yard, but is the fair and reasonable 
profit, if any, that the jury shall find from 
the evidence that the plaintiff would have 
made by excavating said residue over and 
above the expense to him of making such 
excavation. CRANOH, Chief Judge, dissent- 
ing. (3) And if the jury shall further find 
from the evidence, that the defendant has 
already paid the plaintiff any sum of money 
over and above the contract price of the work 
actually excavated by him, then such sum 
of money is in such case to be deducted 
from any allowance of profits as aforesaid. 
CRANCH, Chief Judge, dissenting. 

Yerdict for the plaintiff. The defendant 
moved for a new trial, because the verdict 
was against the evidence. Jlotion overruled 
and judgment rendered on the verdict for 
the plaintiff and damages at $G00. 
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THOMPSON. V. HAIGHT. 

[1 U. S. Law J. 85.] 

District Court, S. D. New York. Aug. 12, 1820. 

Vacating Patents — Role to Snow Causb — Pbac- 
TJCE— Affidavits. 

[1. Upon a motion to make absolute a rule to 
show cause why a patent should not be va- 
cated as surreptitiously obtained, the question as 
to the legality and sufficiency of the affidavits 
upon which tlie rule was issued cannot be con- 
sidered. If any error has been committed in 
;fi-aiiting the rule, it can only be corrected upon 
notice and motion to vacate the rule.] 

[2. An affidavit taken for the purpose of 
showing that a patent was fraudulently pro- 
cured, and which is intended to be used as the 
foundation for a rule to show cause why the 
patent shall not be vacated, should not be en- 
titled as in a proceeding already pending in the 
court, when, in fact, no proceeding has yet been 
instituted. To so entitle the affidavit is good 
ground for vacating a rule to show cause, which 
has been granted upon the strength of the affi- 
davit.] 

[3. An affidavit to the effect that a patent 
has been obtained "surreptitiously and upon 
false suggestions" is sufficient to warrant a 
judge, in his discretion, to grant a rule to show 
cause why the patent should not be vacated. It 
is, however, proper for him to receive other affi- 
davits, no matter when made, as well as other 
collateral evidence; not, however, as the foun- 
dation for granting the rule, but to support and 
corroborate the principal affidavit, and satisfy 
his conscience as to the truth of its allegations.] 

[Rule to show cause why the patent grant- 
ed August 12, 1820, to John and Nicholas 
Haight, shoidd not be vacated.] On the tenth 
day of February, one thousand eight hun- 
dred and twenty-two, Alexander Thompson 
and Donald Malcolm respectively made afli- 
davits, before Judge Van Ness, that the 
above mentioned pattnt had been obtained 
upon false suggestions- Upon these, togeth- 
er with other affidavits made in Scotland, 



and sworn to before the American consul at 
Glasgow, a motion was made in open court,- 
the same day, pursuant to the provisions of 
the tenth section of the act of congi'ess, for 
a rule directing the above named patentees 
"to show cause why process should not is- 
sue to repeal their patent." The matter al- 
leged appeared to the judge sufficient, and 
he granted the rule prayed for. On the 18th 
day_ of March, in the said year, in obedience 
to the rule, both parties, as well the com- 
plainants as the patentees, appeared in court, 
attended by their counsel. It was moved by 
the counsel ror the complainants, that the 
rule to show cause, granted in this case, now 
be made absolute: and that the judge order 
process to be issued against the patentees to 
repeal their patent, agreeably to the tenth 
section of the statute before cited. Under 
this motion, the counsel for the patentees 
commenced their argument against the legal- 
ity and sufficiency of the affidavits on w^hich 
the mle to show cause was granted, when 
they were stopped by THE COURT. The 
judge said, that the patentees were not now 
in court, to show that the original rule had 
been granted erroneously, or upon irregular 
or insufficient affidavits; but, in the words 
of the tenth section of the patent law, to 
show cause why process should not issue to 
repeal the patent. That was the requisition 
of the rule, and that was all that could be 
shown while it was in force. The course 
pursued by the counsel was therefore irreg- 
ular. If any error had been committed, in 
gi-anting the rule to show cause, it could only 
be corrected upon notice and motion to va- 
cate the rule. The counsel then prayed for 
time to give th5 notice and make the motion, 
which was granted 

On the twenty-seventh day of March, one 
thousand eight hundred and twenty-two, the 
complainants, as well as the patentees, ap- 
peared in eouit by their counsel, agreeably 
to the notice which had been granted; and 
it was moved by the counsel for the pat- 
entees that the rule to show cause be va- 
cated on these gi-ounds: First. That two of 
the affidavits taken in the city of New York 
were entitled m the following manner, to 
wit: "District Coujr<- of the United States for 
the Southern District: In the matter of the 
patent gi-anted by the United States of 
America to John Haight and Nicholas Haight, 
dated the twelfth day of August, one thou- 
sand eight hundred and twenty," when, in 
fact, they ought not to have been entitled at 
all; since, when they were so entitled, no 
matter was pending concerning the said pat- 
ent in this court; and the first proceeding, 
to wit, the motion for a rule to show cause, 
and the rule itself, were founded upon them. 
Secondly. That several of the affidavits were 
taken and sworn to in Scotland, and not "be- 
fore the judge of the district court where the 
patentee, his exeeutoi-s, administrators or as- 
signs, reside," as directed by the act, /and 
could not therefore form the foundation of 
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the rule which by the tenth section the judge 
was authorized to grant. Thirdly. Admitting 
the affidavits filed in this case to be legal in 
every other respect, thej^ did not contain 
sufficient matter to sustain a rule to show 
cause, not to authorize any inquii*y into the 
validity of the above described patent. 

The foregoing points were argued by I. 
Wells, D. B. Ogden, and B. Haight, for pat- 
entees, and by T. A. Emmet, Charles Gra- 
ham, and D, Roberts, for complainants. 

Upon the first point THE COURT decided 
that the affidavit in question ought not to 
have been entitled, and on that ground or- 
dered the rule to be vacated. The judge 
went on to remark, as this decision disposed 
of the whole case, it was unnecessary for 
him to express an opinion upon the two re- 
maining points; but with a view to regulate 
future practice, and prevent repeated dis- 
cussions, it might perhaps be useful and 
pi-oper that he should state the views he had 
taken of the other objections that had been 
urged to the admissibility and sufficiency of 
the affidavits, upon which the rule to show 
cause had been granted. He said he thought 
the judgment would be within the limits of 
the jurisdiction allowed him by the first 
clause of the tenth section of the patent law, 
if he granted the rule to show cause upon a 
general affidavit that the patent had been 
obtained "surreptitiously and upon false sug- 
gestions'*; that an oath to that effect, seem- 
ed to be all that was required by the terms 
of the act: he was not however prepared to 
say, that would ^.-ways be a wise and judi- 
cious exercise of his discretion to grant a 
rule upon such an affidavit. He had no 
doubt, however, after this oath had been 
made before the proper judge, within the 
time, in the form, and in the terms pre- 
scribed by the act, it would be perfectly reg- 
ular for the judgf- to receive other affidavits, 
no matter when made, in order to remove his 
doubts, and other collateral evidence, not as 
the foundation upon which to grant the rule, 
but to support and corroborate the principal 
affidavit, and to satisfy his conscience as to 
the truth of the genei-al allegations it con- 
tained. He was> therefore of opinion that 
the affidavits made in Scotland had been in 
the first instance properly received and con- 
sidered, and that the matters alleged in all 
the affidavits were sufficient to authorize the 
rule which had been granted. It was de- 
cided that the rule, when granted, aiid all 
subsequent proceedings, should be entitled 
as between complainant and defendant; and 
the judge directed that, when a copy of the 
rule to show cause was served, copies of the 
affidavits upor which it was granted should 
be annexed. 

Subsequent to the adoption of the forego- 
ing rules of pi'aetice, there was a full trial 
in the case of Thompson v. Haight before 
the district judge [Case No. 13,957], which 
consumed several days, and a large number 
of witnesses were examined. The rules laid 



down by the district judge in the ease of 
Thompson v. Haight [supra], when taken in 
connexion with the opinion [in McGaw v. 
Bryan, Case No. 8,793], may he considered as 
the practice of the district court for the 
Soutliern district of New York, in patent 
cases. 
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THOMPSON et al. v. HAIGHT et al. 

[1 U. S. Law J. 563.] 

Circuit Court, S. D. New York. 1826. 

Patents— For What Granted— Inventor — Use 
— UsEtOLXESs — Novelty. 

An invention or improvement, to be the sub- 
ject of a patent, under the act of Congress, 
passed in 1793 [1 Stat. 318], entitled "An act 
to promote the progress of the useful arts," 
must be both new and useful; and it is not 
enough, that the person claiming to be an in- 
ventor, is really the author of the invention or 
improvement, but he must assert his claim to 
this character, and sue out his patent, while the 
invention is yet recent, and before it has eomo 
into general use; and tlie thing invented, or tins 
improvement, must be substantially useful, and 
not a mere contrivance, without any other merit 
than that of novelty. 

This ease was summed up with much 
learning and ability, by '£. A. Emmet and 
Daniel Robert, for the complainants, and 
by J. O. Hoffman and George Griffin, for the 
defendants, after a long and patient trial, 
that consumed several days, from the great 
number of witnesses examined, and the 
various points of law collaterally involved 
in the controversy. [See Case No. 13,956.] 
We do not deem a summary of the evidence 
requisite. We think the opinion explains 
itself. 

VAN NESS, District Judge. The patent in 
question is dated on the 12th day of August, 
1820. The specification annexed, is in these 
words: "This invention or improvement, in 
the composition, or making, or manufactur- 
ing, of ingrained carpets or carpeting, con- 
sists in making the warp thereof, that is. 
the threads that extend lengthways of the 
same, of cotton, flaxen tow, or hempen yam 
or thread, and weaving or combining them 
therewith, in the manner of weaving ear- 
pets or carpeting; the filling, that is, the 
threads that extend crossways, to consist of 
woolen or worsted yarn, by the weaving or 
combination of which materials, in the man- 
ner of weaving carpets, or carpeting, of any 
figures or colours, can be made or manu- 
factured." On the 17th day of February 
last, the complainant, by his counsel, moved 
this court for a rule that the patentees show 
cause why process should not issue against 
them to repeal the above patent. The ap- 
plication was founded, and the rule granted, 
upon affidavits alleging that the patent in 
question had been obtained surreptitiously, 
or upon false suggestion; and this allega- 
tion, supported by other evidence, tending 
to show that the manufacture, for the ex- 
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elusive working and making of wliicli the 
respondents bad obtained the patent, was 
not new, or, in otlier words, that they were 
not the true inventors or discoverers. The 
rule was granted, and in compliance with a 
decision which had been made in another 
case, after full argument and deliberation, 
the parties upon the hearing went into the 
whole merits of the case, and the alleged 
originality of the manufacture in question 
was investigated with much labour and as- 
siduity. 

The general novelty of the questions in- 
volved in this case has produced some diffi- 
culties in its investigation, and the pecu- 
niary value ascribed to the exclusive privi- 
lege claimed by the respondents imparts to 
It an unusual degree of interest and deli- 
cacy. Not only are the questions now be- 
fore me novel, but the whole law relating 
to patents may still, in this country, be re- 
garded in that light. The "Act to promote 
the progress of useful arts," has seldom 
been the subject of judicial examination or 
exposition. Some suits, it is true, have, at 
different times, been brought under the fifth 
and sixth sections; but they have not been 
numerous, nor can we derive from their re- 
ported progress and results much aid in our 
present inquiries. Even in England the law 
of patents has, until recently, remained in 
much obscurity. It is a circumstance woi'- 
thy of remark, and difficult to explain, that, 
although the law regulating the granting of 
patents has been established, as it now 
stands, ever since the r^ign of James I., yet, 
with one exception only, there is no case 
reported in the books prior to. the 25th j-ear 
of George III. It is too evident, howevei-, 
that the privileges already obtained and daily 
acquired undei; this act will furnish fruitful 
sources of future litigation. The seeds of 
controversy are already sown in every quar- 
ter of the countiy. The very great and 
very alarming facility with which patents 
are procured is producing evils of great 
magnitude. It encourages the flagitious pec- 
ulations of impostei's, and the aiTogant pve- 
teusions of vain and fraudulent projectors. 
Interfering patents are constantly present- 
ed to our observation, and patentees are 
everywhere in conflict. Amidst tliis strife and 
collision, the community sufCers under the 
most diversified extortions. Exactions and 
frauds, in all the forms which rapacity can 
suggest, are daily imposed and practised un- 
der the pretence of some legal sanction. 
The most frivoloiis and useless alterations 
in articles in common use are denominated 
improvements, and made pretexts for in- 
creasing their prices, while all complaint 
and remonstrance are effectually resisted by 
an exhibition of the great seal. Implements 
and utensils, as old as the civilization of 
man, are daily, by means of some ingenious 
artifice, converted into subjects for patents. 
If tliey have usually been made straight, 
some man of genius will have them made 
23fed,cas. — Gf5 



crooked, " and, in the phraseologj' of the 
privileged order, will swear out a patent. 
If, from time immemorial, their form has 
been circular, some distinguished artizan 
will make them triangular, and he will 
swear out a patent, relying upon. combina- 
tions among themselves, and that love of 
novelty which pervades the human race, 
and is the besetting sin of our own people, to 
exclude the old and introduce the new ar- 
ticle into use, with an enhanced price for 
the pretended improvement. Impositions of 
this sort, are of common occurrence, and 
will continue to multiply while the door to 
imposture is left open and unguarded. 
More than three thousand patents have been 
granted since the year 1790. Tlie number 
obtained for the same or similar objects is 
well worthy of observation. Eighty are for 
improvements on the steam engine and on 
steam boats; more than a hundred for dif- 
ferent modes of manufacturing nails; from 
sixty to seventy for washing machines; 
from forty to fifty for threshing machines; 
sixty for pumps; fifty for churns; and a 
still greater number for stoves. The de- 
mand for this article has called forth much 
ingenuity and competition. There are noM 
not less than sixty patents for stoves, pre- 
tended to be constructed upon different 
principles. Some are patentejd, as it is call- 
ed, because they have ten plates; some, be- 
cause they have eleven; some, because the 
smoke is permitted to escape at one side, 
and some because it is let out at the other. 
Some indefatigable projectors have contriv- 
ed them with a door on each side, and oth- 
ers, still more acute and profound, make 
them with a door on one side. But all 
must be t-ompensated, in the price of the 
article, for the time, labour, and learning, 
employed in making their several improve- 
ments. All are men of genius; and surely, 
genius, in a new and enterprising country, 
must be rewarded! The contribution levied 
xipon the community, in the sale of these 
articles, is enormous, and would be suffi- 
cient to satisfy, the most inordinate avarice* 
if it were not distributed among so many 
men of merit. With great justice many 
men of genuine skill and true genius com- 
plain that they are robbed of their lawful 
and legitimate rewards, by constant and in- 
cessant encroachments upon their rights. 
They are, indeed, often made the victims of 
itinerant pretenders, who traverse the coun- 
try with a view to examine new inventions, 
and by some cunning device evade the pat- 
ents that protect them. Sometimes the in- 
troduction or subtraction of a wheel, or 
some other frivolous alteration, is made, to 
satisfy their conscience in testifying to the 
novelty of their contrivance, and then they 
issue forth, with their parchment and great 
seal, in the redoubtable character of patentees 
and discoverers of some great and useful im- 
provement in the arts. The consequences air 
ways are, litigation and endless trouble, if not 
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total ruin, to the true inventor. These evils 
are accumiilating apace, and will soon, it is 
hoped, attract the attention of the legislature. 
The system that produces them must he bad. 
Some mode should he devised of examining 
into the novelty and utility of alleged inven- 
tions, before patents are issued to the appli- 
cants. This was directed to be done by the 
first act of congress, passed relative to this 
subject; but, unfortunately, I think, it is not 
required by that now in force. In England, 
as I have shewn in another place, this in- 
vestigation generally is, and always may be, 
instituted. But there, another very effectual, 
though not, perhaps, a very commendable, se- 
cm-ity exists, against frivolous applications 
for patents. It is the very great expense at- 
tending the proceedings necessary to obtain 
them. It amounts to above six hundred dol- 
lars,— a sum, which, added to the hazard of 
a failure, would seem sufficient to deter all 
but very sturdy impostors from making ex- 
periments upon the credulity of the govern- 
ment. In Fi-ance, in an early stage of the 
Revolution, a law was enacted for the en- 
couragement of artists and new inventions. 
The genei-al principles of the English system 
were adopted as the basis of the act; but, in 
the spirit of Innovation and change which 
then prevailed, this pernicious modification 
was introduced, which opened the door to im- 
postures, and patents, as here, were gratui- 
tously issued to all who sought them. The 
evils, however, inherent in such a system 
were soon perceived, and for many j^ears 
past no patent has been issued but upon due 
examination into the alleged importance of 
the subject. 

A more rigid scrutiny than is made into 
the merits of pretended inventions is re- 
commended by every consideration of prud- 
ence and safety. It is due to the comfort 
and peace of every organized community 
that such a protection should be incoi-porated 
into every system devised for the encour- 
agement of individual enterprize. It has 
been said, and often repeated, that the abuse 
of a privilege is no argument against the 
privilege itself. I think it is. I think the 
liability of a privilege to abuse is always 
a fair argument against granting it. But, 
in this enlightened age, I trust, few, if any, 
will be found to deny the propriety and 
equity of granting to ingenious men the ex- 
clusive use of their inventions or discoveries 
for a reasonable time. It is not that ex- 
ercise of the legislative power of the country 
of which I am disposed to complain. It is 
not the great principle upon which the act 
is founded, but the means adopted to effec- 
tuate its purposes, which I think reprehen- 
sible. The security and benefits to which 
the inventors of valuable improvements are 
entitled can never be adequate to their mer- 
its, while patents are issued without inquiry, 
without limitation or restraint. They should 
only be granted, as I conceive, upon due 
examination into the merits of the applica- 



tion, and then the rights granted should be 
well secured, and well protected. The pres- 
ent regulations frustrate and defeat the 
great principle and design of the act. If 
it were necessary to fortify or support this 
position by a reference to facts or experience 
of any sort, we have both in abundance be- 
fore us. It is unnecessary to look farther 
than to see the fate of Whitney, Evans, and 
above all, Fulton, or those who represent him. 
Instead of deriving peace, honour, and afflu- 
ence from their incessant labour and incom- 
parable skill, they have sunk under vexation 
and the pressure of litigation. Patent upon 
patent and privilege upon privilege have been 
granted, infringing the original rights, until 
their hopes and anticipated rewards were con- 
verted into despair and poverty. In the de- 
grading conflict, even the laurels they had 
fairly won withered amidst the wreck of 
their fame and their fortunes. 

If means are not devised and adopted to ar- 
rest this torrent of fraud and imposition, en- 
gendered and invited by the present system 
of granting patents, it will be in vain we look 
to the great principles of the statute of 
James, or to any other barriers against the 
growth and introduction of all the evils that 
distinguished the ancient system of monopo- 
lies. The exclusive privileges authorized by 
that statute and our own are but modifica- 
tions of the monopolies and grants by which 
the people of every quarter of the globe have, 
for ages, been oppressed. Under some form 
or other, their existence may be traced far 
back into antiquity,— to aU times and all coun- 
tries to which the researches of the historian 
have extended. In various ways and for dif- 
ferent purposes, they were practised or en- 
forced, by individuals or societies, to the in- 
jurj' or oppression of the public. Their dele- 
terious influence often pervaded the body 
politic, and was manifested in the depression 
of individual enterprize, and the extinction of 
public spirit. It sullied, at times, the purity 
of the church, contaminated the morality of 
the philosopher, and corrupted the integrity 
of the magistrate. The right to authorize 
them was, however, at a very early period, 
claimed as an attribute of sovereignty; and, 
until a different example was furnished by 
the statute of James, was held to be inherent 
in the regal office. But these pernicious ex- 
pedients for increasing the revenue, or re- 
plenishing the exhausted coffers of the crown, 
were never employed in the extent to which 
they were pushed by the immediate prede- 
cessor of James I. Elizabeth lavished them, 
with a munificent hand, upon her courtiers 
and her sei-vants, whether distinguished by 
her personal favour or for their public serv- 
ices. All trade and commerce, whether for- 
eign or domestic, was appropriated by monop- 
olists. Industry and the arts languished 
alike, imder these unnatural restraints and 
fictitious embarrassments. Emulation was 
extinguished, and individual enterprize sunk 
under such various and multiplied oppres- 
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sions. Notwithstanding the renown and ex- 
ternal glory of this reign, the nation was op- 
pressed and miserable. The masculine and 
heroic temper of the sovereign, united to the 
vigour and genius of her military councils 
gave victory to her arms, and added laurels 
to her crown, but brought ruin to her people. 
The legitimate resources and revenues of the 
government were dilapidated and exhausted, 
while the sale and gratuitous distribution of 
monopolies were relied on to supply the mu- 
nificence and relieve the necessities of the 
crown. This abuse of the prerogative at 
length exhausted the patience of the people 
and awaliened a spirit of resistance, which 
ultimately produced the statute of James. 

With the passing of this act terminates 
the political history of monopolies or pat- 
ents. This statute effected an imoortant 
and salutary change in the prerogative 
rights of the British crown. As has al- 
ready been observed, notwithstanding some 
vague claims of the parliament, and the oc- 
casional decisions of the courts, the king 
had immemorially exercised a supreme and 
unlimited control over both the foreign and 
domestic trade of the nation; and on that 
foundation rested the whole multitude of 
exclusive privileges which had been granted 
to powerful associations or mercenaiy indi- 
viduals. This statute abolished all that 
were deemed unjust or oppressive, and pro- 
vided an effectual remedy against the recur- 
rence of similar evils, for it left the crown 
only the naked right to grant to ingenious 
men the exclusive use of their own inven- 
tions or discoveries for a limited period. 
The nature and extent of the restriction 
thus imposed upon the prerogative of the 
king will appear more distinctly by refer- 
ring to the received and established defini- 
tion of a monopoly, or patent, prior and sub- 
sequent to the statute,— the ar.e by Lord 
Coke, and the other by Hawkins. "A mo- 
nopoly," says Coke, "is an institution or al- 
lowance by the king, by his grant, commis- 
sion, or otherwise, to any person or per- 
sons, bodies politic or corporate, of or for 
the sole buying, Selling, making, working, 
or using of any thing, whereby any person 
or persons, bodies politic or corporate, are 
sought to be restrained of any freedom or 
liberty that they had before, or hindered 
in their lawful trade." After the statute 
of .Tames was passed. Hawkins defined a 
monopoly thus: "A monopoly is an allow- 
ance by the king, to any person, for the sole 
making, selling, &c., any thing so that no 
person be restrained in what he had before, 
or in using his lawful trade." There would 
seem to be an inaccuracy here. The sav- 
ing of the statute only goes to the worldng 
and making. The selling remains under the 
general prohibition, as will be seen under 
the fifth and sixth sections of the act The 
first definition states it to be a grant in 
derogation of the general freedom of trade, 
and of rights at the time enjoyed by the 



public. The second defines it to be a grant 
of a privilege, which neither abridges any 
right nor restrains any privilege previously 
possessed or enjoyed. This latter definition 
is founded on the sixth section of the stat- 
ute, which exhibits the only remaining rem- 
nant of the ancient prerogative applicable 
to this subject. The provisions of this act, 
and this definition of the grants it author- 
izes, confirm and establish the great prin- 
ciple that the right of the people to the 
practise of any known and useful art is not 
to be abridged, by the grants of the crown, 
and that they are not thus to be restrained 
in the enjoyment of anything in common 
use. The only power remaining in the 
crown, in ' respect to monopolies or patents, 
is to grant privileges "for fourteen years or 
under for the working, or making, of any 
manner of new manufacture, within the 
realm, to the true and first inventor or in- 
ventors of such manufacture, which others, 
at the time of making such letters and 
grants, shall not use, so that they be not 
contrary to the law, nor mischievous to the 
state." 

It is this power in the British crown, as it 
existed and was understood at the time of 
the adoption of the constitution of the Unit- 
ed States, which by that instrument is con- 
ceived to be vested in congress. The consti- 
tution of the United States declares that "the 
congress shall have power to promote the 
progress of science and useful arts, by secur- 
ing, for limited terms, to authors and in- 
ventors, the exclusive right to their respective 
writings and discoveries." The legislature 
has, accordingly, in the act of 1793 [1 Stat. 
318], entitled "An act to promote the progress 
of useful arts," adopted the fundamental 
principles, if not the details, of the -English 
system. That act provides "that when any 
person or persons, being a citizen or citizens 
of the United States, shall allege that he or 
they have invented any new or useful art, 
machine, manufacture or composition of mat- 
ter, not known or used before the application, 
and shall present a petition to the secretary 
of state, signifying a desire of obtaining an 
exclusive property in the same, and praying 
that a patent may be granted therefor, il 
shall and may be lawful for the said secre- 
tary of state, to cause letters patent to be 
made out in the name of the United States," 
&c., "granting to such petitioner or petition- 
ers, his, her, or their heirs, administrators, or 
assigns, for a term not ex:ceeding fourteen 
years, the full and exclusive right and lib- 
erty of making, consti'ucting, using, and vend- 
ing to others to be used, the said invention or 
discovery," &a The British statute leaves to 
the crown the right to grant letters patent for 
"the sole working or making of any manner of 
new manufactures, to the true and first in- 
ventor." That of the United States author- 
izes letters patent to be issued to any per- 
son who has invented "any new or useful art, 
machine, manufacture, or composition of mat- 
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ter, not known or used, before tbe applica- 
tion." These clauses ai'e, respectively, the 
foundation upon which the law of patents 
rests in the two countries; and, although 
their phraseology differs, they are in sub- 
stance the same. There is a great coin- 
cidence in these fundamental provisions of 
the two acts: "Any manner of new manufac- 
ture" is equivalent to "any new or useful art, 
machine, manufacture, or composition of mat- 
ter." The judicial expositions, therefore, of 
each will be mainly applicable to the other. 
In England, within the last forty years, 
questions upon patents have frequently aris- 
en, and have drawn from their courts, in some 
important cases, very able expositions of the 
system they have erected upon the statute 
of James. Wherever, therefore, the two sys- 
tems coincide, and where the circumstances 
of the cases are similar, we may derive im- 
portant aid, in the api)lication of our own 
law, from the luminous decisions of the Brit- 
ish courts. The part of our statute, or, rath- 
er, of the clause I have just recited, which 
first presents itself for consideration, is the 
term "new." The "art, machine, manufac- 
ture, or composition of matter," for which a 
patent is claimed, must be "new." In rela- 
tion to this point, the British statute has re- 
ceived a construction, which, with great re- 
spect, seems to me to he at variance with 
its whole scope and object, and is not justi- 
fied, in my judgment, by any rules of con- 
struction applicable to the English language. 
It has been decided that a manufacture 
brought from abroad, if ne-\v in England, is 
a new manufacture, within the meaning of 
the statute. The words are, "The sole work- 
ing or making any manner of new manufac- 
tures within the realm;" not manufactures, 
new within the realm, but, as I conceive, 
new manufactures, worked and made within 
the realm. The working and making must 
he within the realm, and the manufactures 
new, — new everywhere. For what sort of 
new manufacture is that whicli is known the 
world over, though not yet introduced in 
England? What sort of new machine is it, 
that has been in use for centuries in a neigh- 
boring kingdom? And what sort of an in- 
ventor is he, who makes a trip from Dover 
to Calais to get it? But he must be an in- 
ventor; for the statute allows patents to is- 
sue only to the "true and first inventors." A 
patentee, therefore, must be an inventor, and 
he must swear to it, too, to bring himself 
within the act, or the king will withhold the 
grant. Tlie received construction, then, of 
the statute of James, appears to me, to in- 
volve gross absurdities, and to be a palpable 
perversion of the terms and plain meaning 
of the act. It is a departure from its spirit, 
and defeats its avowed object. It is evei-j'- 
where said that this prerogative power was 
left in the crown, for the pui'pose of reward- 
ing the personal merit of ingenious men, — 
to stimulate their inventive powers. But 
this alleged object of the act is at war with 



its practical application, and places the pla- 
giarist and original inventor upon the same 
footing. This construction is given to tbe 
statute in the case of Edgeberiy v. Stephens, 
[2 Salk. 446], the first reported decision up- 
on the statute of James, and has its origin, 
I am constrained to believe, in the policy of 
the government. Expediency and the policy 
of the state have, no doubt, contributed to 
uphold it. It has been uniformly adhered to, 
and is everywhere laid down as established 
law; but I have nowhere seen it supported, 
as the true and grammatical construction of 
the language of the act. The policy may be 
good. It is not that I mean to condemn. But 
it ought to have been authorized and sup- 
ported by a legislative provision, and not 
founded on a judicial perversion of the lan- 
guage of the law. From the 21st James to 
the time when the case of EdgebeiTy v. 
Stephens was decided, there is no judicial ex- 
position of the statute on record. How it was 
understood and executed during that long in- 
terval is not known, nor is there any reported 
case from that of Edgeberry v. Stephens to 
the 25th of George III., in which this clause 
of the statute is expounded, or which throws 
any light upon the general law of patents. 

Our own statute is not liable to the am- 
biguity upon which I have remarked. It al- 
lows patent monopolies to those who have 
invented "any new and useful art, machine, 
manufacture or composition of matter, not 
known or used before the application." This 
clause of the act of 1793 is plain and ex- 
plicit. It is not obscured by any artificial ar- 
rangement of words, generating doubts to be 
resolved by policy or expediency. The art, 
&c., must be new; not new in one place, and 
old in another; but new, both at home and 
abroad. A patent cannot be obtained here 
for a manufacture known and practiced in 
a foreign country. A patentee must be an 
inventor, not an inporter. The patent must 
be for the result of his own ingenuity, not 
for a stolen or borrowed product. If even the 
act of 1793 left room for a doubt, which it 
does not, that of 1800 would remove it. That 
act very clearly develops the policy of the 
legislature. Its provisions, and the oath it 
prescribes, show, too obviously to admit of 
doubt or misconception, that it did not mean, 
in any ease, to grant patents or monopolies 
for imported novelties, but to leave their in- 
troduction to the enterprize of the public. 
At the argument of this cause, one of the 
counsel proposed to contend that it was im- 
material whether the alleged improvement 
of the defendants was known or used in Eng- 
land, or not. I could not but admire the ad- 
venturoiis and enterprizing spirit that 
prompted the effort; and while I express my 
respect for his high and singular endow- 
ments, must be allowed to regret that he es- 
timated mine so low as to hazard the sug- 
gestion. 

While, therefore, in England, it is deemed 
enough if the manufacture, for which a pat- 
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ent is claimed, be new "within tlie realm," 
here, I bold it most clear, tbat tbe art, &c., 
must be absolutely new. Although this word 
scorns sufficiently to indicate and establish 
the meaning of either statute, yet the legis- 
latures of both countries, from abundant cau- 
tion, have gone farther and declared,— the 
one, that the manufacture must not only be 
new, but such as "others, at the time of mak- 
ing such letters patent, and grants, shall not 
use;" the other, that the art, i&c, must be 
"not known or used before the application" 
for a patent. Although the phraseology of 
these clauses is somewhat different, vet the 
meaning of them seems to me to be precise- 
ly the same; and the coincidence is sufficient- 
ly clear and close to render the expositions of 
the one useful in elucidating the other. What- 
ever may be its grammatical sense and true 
meaning, it will readily be perceived that 
this dause of the statute of James must be 
construed in subordination to the judicial de- 
cisions of the English courts, which proceed 
on the ground that the statute refers to manu- 
factures new "within the realm." The "use," 
therefore, must have been "within the realm," 
or it will not vitiate the grant. Thus under- 
stood, the law is applied and enforced with 
great rigor. The utmost caution and secrecy 
is necessary on the part of inventors; for 
any knowledge or use of their discoveries by 
others, previous to the sealing of their pat- 
ents, will avoid them. It is unnecessary to 
cite authorities in support of this doctrine. 
It follows necessarily from the very letter of 
the statute. It pervades the whole law of 
patents, and eveiy case reported in the books. 
It is fundamental in the British system, and, 
with great deference, I think it is so in our 
own. I hold, in what I conceive to be the 
plain and explicit language of the statute, 
that the invention or discovery for which a 
patent is claimed must not have been "known 
or used before the application," and if it were, 
that the patent, if obtained, would be void. 
I have reflected maturely on this branch of 
the .subject, and, as the opinion I have formed 
differs widely from those which have been 
expressed by other judges, for whose experi- 
ence, sound judgment, and valuable attain- 
ments I entertain a very high and very sin- 
cere respect, it becomes me to state the rea- 
sons upon which it is founded. 

It miLst be admitted that the clauses of the 
British and American statutes, which I have 
quoted, are expressed in synonymous terms, 
and, as far as they are allowed to operate, 
their construction and eifect must be the 
same. But, it is said, in an "Essay on the 
Law of Patents, &c.." a late American work, 
that "there is a difference between our stat- 
ute and that of Great Britain on this subject. 
In England, if the invention has been put in 
use before the patent is obtained, it is void. 
But our act does not, like the English statute, 
refer to the grant of letters patent, but to 
the time of the invention." Fess. Pat. 30. I 
should have been utterly unable to ascertain 



from what part of the act this doctrine has 
been drawn, if the author had not, at the 
same time, stated that "the terms of the first 
section ought to be construed with reference 
and in subordination to the sixth section." 
I cannot acquiesce in this construction of the 
statute. It is, as I conceive, in direct con- 
flict with the fundamental principles of the 
system which the legislature intended to es- 
tablish, and subversive of great public rights, 
which congress has no authority under the 
constitution, to abridge. The first section of 
the act of 1793 develops, in plain and unam- 
biguous terms, the principles of the law, and 
the manner in which the legislature pro- 
posed to lend its assistance and authority to 
promote the progress of useful arts. It au- 
thorizes letters patent to issue to any citizen 
or citizens of the United States who shall al- 
lege that he or they have invented any new 
and useful art, &e., "not known or used before 
the application." If the invention be neither 
new nor useful, or if it be known, or in use, 
at the time the application is made, the pat- 
ent cannot lawfully issue, and, if issued, 
would be void; for it must be conceded that 
the statute gives the power to repeal or annul 
an illegal patent. 

The words "not known or used before the 
application" form no part of the necessary al- 
legations in the petition. They are directory 
to the department from which the patent must 
issue, and explanatory of what shall be deem- 
ed a new art, &c., viz. that it be not known 
or used at the time the petition is presented. 
The petitioner alleges that the art, &c,, is 
new, and the department shall receive the 
allegation as true, if the art, &c., be not 
known or in use. If it be, the allegation is 
false, and the patent must be withheld. The 
act does in no way refer to the time of the 
invention, but most obviously to the time of 
making the application. In the common, if 
not in the critical, sense of the tferm, the 
petitioner may be an inventor, and a true 
inventor, but the inventor of an old, not a 
new, art. To entitle him, however, to a pat- 
ent, he must have invented something which 
is new when he makes his application; and a 
new art I trust, will be admitted to be a 
new thing. He may have invented some- 
thing that was new at the time of the in- 
vention, but which has become old and known 
before he applies for a patent. For such an 
art, or thing, no patent can issue. It is no€ 
alone his merit as an inventor which entitles 
a patentee to his grant. He is supposed to 
possess information which, if known, would 
be publicly beneficial, and, for disclosing it, 
he is rewarded with a monopoly. That dis- 
closure forms the inducement to the grant, 
and the foundation on which it rests. If he 
has already imparted his knowledge gratui- 
tously, or lost the exclusive possession of It 
negligently, he has no longer any thing new 
and useful to communicate, and, in either 
case, is not entitled to a patent. It is a pre- 
cedent condition that he add something to the 
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stock of existing tnowledge. The third sec- 
tion is conclusive on this subject. It declares, 
not only that the inventor, before he can re- 
ceive a patent, shall swear that he is a true 
inventor, but shall furnish a written descrip- 
tion of his invention, "in such full, clear, and 
exact terms, as to distinguish the same from 
all other things before known,"— known be- 
fore the granting of the patent, as is evi- 
dent from the subsequent requisition of the 
section. Why else require the description of 
the invention to be so plain as to "enable any 
person skilled in the art," &c., "to make, 
compound, and use the same." And in the 
ease of a machine, the inventor "shall fully 
explain the principle, and the several moues 
in which he has contemplated the applica- 
tion of that principle or character, by which it 
may be distinguished from other inventions." 
And he shall deliver a model of his machine, 
if required, and "accompany the whole with 
drawings and written references, when the 
nature of the case admits thereof." And 
when the invention is a composition of mat- 
ter, he shall furnish "specimens of the in- 
gredients, and of the composition of matter, 
sufficient in quantity for the purpose of ex- 
periment." If the act does not "refer to the 
time of the grant of the letters patent, but 
to the time of the invention," how are all 
these explanations and descriptions necessa- 
ry? Surely they are not required to enable 
a skilful pei-sdn to practice an art already 
known and in use. or to make a machine 
which may be seen on the highway, or to 
distinguish the invention from all others 
known half a century before, for that is a 
period within the inventive life of man. How 
is it to be ascertained what was known 30, 
40, or 50 years ago? There may be some ra- 
tional grounds on w^hich to determine the 
noveltj' of an invention, at the time when 
the patent is granted, but very inadequate 
means, if any, to judge of its novelty at 
the remote period which may be specified by 
a fraudulent applicant. 

Under the construction I am resisting, a 
man may have a patent for an invention or 
discovery made at any period of his life, 
no matter how long or how publicly it has 
been known or used. Every thing which has 
been introduced into use, within the period 
assigned to the continuance of human life, 
may noAV be patented. But the statute does 
not require, nor does it admit of, a construc- 
tion so absurd, and one which involves con- 
sequences so pernicious to the state. Our 
system of patent law was undoubtedly meant 
to be erected upon the great principles of the 
British statute. That statute professed to be 
declaratoi-y of the common law, and it could 
not have been intended to revive, here, doc- 
trines repudiated and denounced by both; 
doctrines, which had, in that country, op- 
pressed the industry and extinguished the 
enterprize of the people; which had been 
proclaimed throughout the land as of the 
essence of despotism, and had been resisted to 



the very verge of insurrection. Their aban- 
donment was extorted from the crown by the 
indignant spirit of the British parliament, 
and the statute of James stands upon its 
records as a great and lasting monument of 
the victory achieved by the recuperative ener- 
gy of the nation. I cannot admit, that these 
principles have been transferred to our sys- 
tem. They do not I think, lurk under any 
of the provisions of our act, and they are 
not to be resuscitated and regenerated by 
construction. I do not hesitate to negative 
every part of the law relative to this branch 
of the subject, as laid down in the work to 
which I have referred. I contend that there 
is no "difference between our statute and 
that of Great Britain on this subject" That 
here, as in England, "if the invention has 
been put in use, before the patent is obtain- 
ed, the patent is void." That our act does, 
like the English statute, "refer to the time of 
the grant of the letters patent, and not to the 
time of invention." That the terms of the 
first section ought not to be construed "with 
reference, and in subordination to, the sixth 
section." The first section, as I have already 
remarked, lays down, plainly and explicitly, 
the principles upon which the legislature 
meant to proceed, and forms the basis of the 
superstructure which has been erected. The 
loose provisions, inartificial phrases, and 
vague expressions, that may be found in sul>- 
sequent sections, must be construed in ref- 
erence to the first. It is there we see the 
scope and spirit of the law; and by that pro- 
visions otherwise doubtful must be tested. 

If the act of 1793 admits of doubt, it is 
explained, and the construction I contend 
for established, by the act of 1800. By that 
act, aliens, who have resided two years with- 
in the United States, are entitled to all "the 
rights given to citizens of the United States, 
respecting patents for new inventions, by 
the act of 1793, and they shall enjoy the 
privilege, granted thereby, in as full and 
ample manner as citizens." The oath pre- 
scribed to them is that the art or discovery, 
for which they ask a patent, "hath not, to his 
or her knowledge, or belief, been known, or 
used, either in this, or any foreign country." 
That this knowledge or use is intended to 
"refer to the grant of the letters patent," 
and not "to the time of the invention," is 
demonstrated by the next provision, which 
declares "that every patent which shall be 
obtained," &c., "for any invention," &c., 
"which it shall afterwards appear, had been 
known, or used, previous to such application 
for a patent, shall be utterly void." Now, if, 
in the one case, the "knowledge and use re- 
fer to the time of the invention," and in the 
other to the "time of the grant of the letters 
patent," aliens and citizens are not on the 
same, but on a very different, footing; and 
the express object of the act of 1800 [2 Stat. 
37], would thus be totally defeated. But I 
see no unsuperable incongi'uity in the act 
of 1793. The fifth section of that act, or. 
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rather, the third of the act of ISOO, and sixth 
of the act of 1793, give the patentee a rem- 
edy for the infringement of his patent, by 
an action on the case, and allow the defend- 
ant to protect himself, by showing, among 
other things, "that the thing thus secured 
by patent was not originally discovered by 
the patentee, but had been in use, or had 
been described in some public work, an- 
terior to the supposed discovery of the pat- 
entee." In either case judgment shall be 
rendered for the defendant, and the patent 
declared void. It is these clauses, which are 
said to be in conflict with the principles of 
the first section. But, under the first sec- 
tion, the patentee must be an original dis- 
coverer, or inventor; and in this respect the 
two sections coincide. The date of the dis- 
covery must be determined by the date of 
the patent; for the discovery must have 
been new, and not used, when, tlje patent 
was issued. That is the date the patentee 
has, himself, affixed to his discovery, by his 
own allegation, when applying for his pat- 
ent, under the first section, and he cannot 
be permitted to falsify it under this. How 
else can the date of the discovery be ascer- 
tained? The patentee may have had some 
vague and undefined notion of a new thing 
floating in his imagination, through half his 
life, and fix the consummation of his scheme 
at any and at various periods, suited to his 
interest. But that is not the evidence which 
the law requires. He may show, it is said, 
■that he reduced his speculation to practice, 
and use, anterior to the date of the patent. 
Then, he shows too much. Then, by his own 
shewing, by the common law, and by the 
controlling principles of our own, his patent, 
as I contend, is void. It was obtained sur- 
reptitiously and upon false suggestion. It 
was bad, in its origin, under the first sec- 
tion, and cannot be good under this. A pat- 
ent could only be rightfully granted to him 
for a thing, at the time, not known or used. 
If, then, the defendant shows, and, in my 
judgment, it is all he can be required to show, 
that the thing secured by the patent was in 
use, or had been described in some public 
work, anterior to the date of the patent, he 
shows that it was so anterior to the sup- 
posed discovery of the patentee; for the dis- 
covery must be supposed coetaneous with 
the patent. This construction of the sixth 
section, in which I have entire confidence, 
reconciles its provisions with the general 
principles of the act, and steers clear of the 
constitutional objections to which the other 
is exposed. Even if the construction I have 
adopted be wrong, yet this section does not 
control the terms of the first section, nor 
the principles upon which a patent may be 
repealed, upon a scire I'acias. Although it 
should receive the opposite construction, and 
the date of the patent should not be adopted 
as the date of the invention, yet that will 
prevail only in actions for damages, in the 
circuit court. It must be confined to proceed- 



ings under that section, and can, in no way 
justify the exposition of the general law, 
adopted in the "Essay on the Law of Pat- 
ents." 

If the construction of the patent law, 
which T have opposed, had been incidental, 
merely, I should not have given it so much 
attention. But, it pervades the work, and 
professes to derive support from the decision 
in the case of Evans v. Weiss [Case No. 4,- 
572], in the circuit court for the Third cir- 
cuit. With all my habitual respect for the 
great experience and profound discernment 
of the judge who presides in that court, I 
feel it my duty, while the subject is open 
for discussion, to express my dissent from 
some of the positions assumed, and some of 
the principles maintained, in that case. That 
the construction, given to the proviso in the 
"Act for the Relief of Oliver Evans" [6 Stat. 
TO], was correct, is most readily admitted. 
It was rational, and required by the terms 
of the law. But, as I most respectfully con- 
ceive, the act itself was a nullity. Evans 
possessed, at the time, no right which could 
be secured under the constitution. The right 
he once had was lost. It had become public 
property. And, I maintain, with confidence, 
the broad principle that the congress had no 
authority to grynt a monopoly of a thing 
which is known, and in common use. It is, 
then, public! juris, and the enjoyment of it 
can never again be made exclusive, in the 
hands of an individual. When this law was 
passed, Evans' patent had been declax'ed 
void, under the sixth section of the act of 
1793, which forever put an end to the mo- 
nopoly. For, whether the inventor gratu- 
itously throws open his invention to the pub- 
lic, or whether it becomes known by other 
means; whether the patent expires by its 
own limitation, or is declared void by judg- 
ment of law,— is perfectly immaterial. In ei- 
ther case, no second patent can issue. Tlie in- 
vention is then the property of the public, 
and of that the legislature cannot grant a 
monopoly. Though a first or original inven- 
tor has a right, if you please, to the exclu- 
sive enjoyment of the product of his own 
labour and ingenuity, he can only enjoy it 
thus while he keeps it as his own, and in his 
own exclusive possession. His ideas and in- 
tellectual operaticns, and all the enjoyments 
that attend them are his own, while with- 
held from the world; but, if he proclaim 
them, they enter into the mass of public 
knowledge, and cannot be withdrawn. The 
individual and secret knowledge of the peti- 
tioner, when he applies for his patent, be- 
longs exclusively to himself; and it is the 
beneficial and public application and use of 
it which the legislature is authorized to se- 
cure to him for limited time. But, instead 
of securing to him his own, the legislature 
has no right to give to him what has become 
the property of others. It cannot deprive 
the public of what it possesses, to give it to 
an individual. It cannot prohibit the people 



THOMPSON (Case No. 13,957) 

from the use and apiiiication of tbeir own 
knowledge to any beneficial purpose, or from 
tlae practice of any art, useful to tlaemselves. 
and not injurious to tlie state. Knowledge, 
diffused, is as common to tlie use and en- 
joyment of mankind as the atmosphere in 
which we live and move. It can never hap- 
pen, then, as decided in the case to ivhich 
I have referred, that "a man, after he shall 
have gone to the expense of erecting a ma- 
chine, for which the inventor has not, then, 
and never may, obtain a patent, shall be 
prevented from using it, by the grant of a 
subsequent patent, and its relation back to 
the patentee's prior invention." A patent 
can have no relation back. It is very true 
that "the right to a patent belongs to him 
who is the first inventor, even before the 
patent is granted." That is, none but the 
first inventor can have a patent. But nei- 
ther he, nor anotl'cr, can have a patent, if 
the invention be in use. It cannot, in that 
case, be patented at all. So that he -who, 
knowing that another -s the inventor, yet 
doubting whether that other will ever apply 
for a patent proceeds to construct a ma- 
chine,*' cannot "be cut out of the use of the 
machine, thus erected, by a subsequent pat- 
ent." Id. If he knows how to construct it, 
he may make it, and use it, and can never 
be obstructed m the exercise of the right he 
has thus acquired. Neither individuals nor 
the public can suffer if "an obstinate oi 
negligent inventor should decline obtaining 
a patent, and, at the same timt, keep others 
at arm's length, so as to prevent them from 
profiting by the invention, for a length of 
time." Id. An effort, like that, would be 
wholly unavailing and fruitless. An invent- 
or possesses no such right, and there e.^:ists 
no power to confer it npon him. 

The principles maintained, in the ease of 
Evans v. Weiss [supraj, go the whole length 
of affirming that any art now practiced, and 
any machine, now in use, may be withdrawn 
from the enjoyment of the public by the 
original inventor. If that be so, we are 
thrown back to the situation of the people of 
England, prior to the statute of James, We 
are daily exposed to a revival of all the 
monopolies which were terminated by that 
act, and of all the evils which led to their 
suppression. I cannot accede to an exposi- 
tion of the law, or a construction of the con- 
stitution, involving so direct an invasion of 
the inherent and indefeasible rights of the 
people. Evans' patent, having been annulled 
in due course of law, the invention or im- 
provement for which it was granted had 
passed into common and general use. Con- 
gress possessed no right or power to make 
it private property again by authorizing the 
department to issue another patent to the 
inventor. Even the parliament of Great 
Britain, with all its undefined powers, and 
vague claims to political omnipotence, had 
never attempted to exercise an authority so 
destructive to the industry of the nation, 
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and so subversive of public freedom. It 
sometimes e-xtends the duration of the pat- 
ent beyond the fourteen years to which it 
must be limited by the ex-own. But this is 
always done before its expiration. For then 
the invention is still private property. It 
remains so as long as the patent endures. 
While it continues private, its exclusive use 
may be prolonged. Perhaps congress pos- 
sesses a similar power, though even that may 
be doubted. But its power over the subject 
expires with the patent. 

The construction of the sixth section of the 
act of 1793 has given rise to much discussion, 
on other occasions and in other places; but, 
whatever difference of opinion may prevail, 
I cannot doubt that its phraseology was in- 
advertently adopted, and without intending 
to control the leading principles of the first 
section, I have, perhaps, devoted more time 
to the consideration of this section than, at 
first view, may appear ^ necessary. But it 
must be recollected that a principal point, 
in this case is that the manufacture, for 
which the patent is gmnted, is not new. 
It becomes necessaiy, therefore, in order to 
decide it undei-standingly, to ascertain, as 
far as is practicable, the legal import of 
the term. While on the subject of the sixth 
section, I must be permitted to remark, with- 
out stopping long to illustrate the observa- 
tion, that the provision which requires the 
defendant to prove that the specification was 
left deficient, or made redundant, for the 
purpose of deceiving the public, is pernicious 
in its practical operation, and at war with 
all the principles on which, alone, a patent 
or monopoly can or ougnt to be granted. 
Exclusive privileges, as we are taught, are 
conferred as a reward to the patentee for 
communicating something new and useful to 
the public. If he does not communicate it, 
so that it can be understood, what matters 
it whether the concealment or addition be 
the result of fraud or negligence? In either 
case the public receives no equivalent for the 
benefit confeiTed upon him. What he has 
invented or discovered, it is fair to presume 
he can describe intelligently; and defects 
in the specification should in all eases avoid 
the patent. How is the design to be proved ? 
It seldom, if ever, can; and the public may 
often times, after much wealth has been ac- 
cumulated by the individual and the patent 
expired, be left as ignorant as before it was 
granted. 

It has been seen, plainly, I think, that 
the subject of a patent must be both "new" 
and "not known or used, before the applica- 
tion." It must also be "useful." This terra 
has been defined to mean such an invention 
as is "not frivolous, or injurious to the well 
being, good policy, or sound morals of so- 
ciety" (Lowell V. Lewis [Case No, 8,56S]); 
such an invention "as may be applied to some 
beneficial use in society in contradistinction 
to an invention which is injurious to the 
morals, the health, or tlie good order of so- 
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■ciety" (Bedford v. Hunt [M. 1,217]). A more 
■enlarged and comprehensive signification 
may safely and properly be asciibed to the 
term "useful." It may well be added, that 
it must be an art, &c., not mischievous to 
the state, or generally inconvenient, which 
brings it within the terms of the British 
statute. It seems to me to have been used 
4ind intended as equivalent to that clause in 
the sixth section of the statute of James, 
which defines the nature of the new manu- 
factures which will be exempted from the 
general prohibition of the act. What, if I 
may be allowed the phraseology, can be less 
"useful than a patent that interrupts the prac- 
tice of an art, &c., commonly known? What 
more pernicious to the state than the monop- 
oly of a machine or manufacture already 
in use? I should not hesitate to decide, un- 
der this expression in the act, if the point 
were presented, that such an art, &c., or 
such a machine or manufacture, were not 
patentable, and tha^ the grant was void. 
As this case, in my view of it, does not turn 
■on this point, it is not necessaiy to pursue 
its investigation further. 



THOMPSON (CITY OF HASTINGS v.). See 
Case No. 6,202. 
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Case Wo. 13,958. 

THOMPSON V. HOLTON. 

[6 McLean, 3S6.]i 

•Circuit Court, D. Indiana. May Term, 1S55. 

Taxation —PuBLTc Lands— iMsiUNiTr fkoji Tax- 
ation — Repeal — Sai^e — Coxstitdtional 
Law — ^Impaiuing Coxtkacts. 

1. Under a compact with the United States, a 
law of Indiana was passed declaring that lands 
sold by the United States, within the state, 
should not he taxed until after the expiration of 
five years from the time of sale. 

2. In 1847, an act of congress was passed [Q 
Stat. 118] declaring that in all the states wliieh 
came into the Union previous to the year 1820, 
the restriction of taxation in such states should 
he annulled. 

3. The act of Indiana, however, remained un- 
repealed until 1852. 

4. Prior to the repeal certain lands were sold, 
and after the repeal, but before the five years 
had expired from the time of the sale, and the 
purchaser asked relief— the court held that the 
repeal of the act after the purchase, and be- 
fore the termination of five years from the pur- 
chase of the land, impaired the contract made 
with such purchasers, and was consequently 
void. 

[Cited in Brooks v. Board, etc., of Jasper 
Co., 20 Ind. 418.] 

[Bill in equity liy James Thompson against 
James N. Holton, treasurer of Benton cotm- 
ty.] 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Morrison, Eay & Morrison, for plaintiff. 
Gregory & Jones, for defendant. 

OPINION OF THE COURT. This is a bill 
to enjoin the defendant from collecting taxes 
alleged to have been illegally assessed, on the 
lands of the complainant, in Benton county, 
Indiana, for the year 1853. It is averred that 
the lands were not and are yet taxable; be- 
cause at the time of the purchase, which was in 
March, 1852, the laws of the state then in force 
exempted from taxation, "all lands sold by 
the United States until the term of five years 
from the day of sale shall have expired." Rev. 
St. 1843, 208. This exemption was no doubt 
induced by the act of the 19th April, 1816, "to 
enable the people of Indiana territory to form 
a constitution," &e., and the irrevocable or- 
dinance of the people of the territory accept- 
ing the propositions contained in the act, one 
of which was, "that all lands sold by the 
United States after the 1st of December, 
1816, should be and remain exempt from any 
tax until the expiration of five years from 
the time of sale." Congress by its act of the 
26th Januaiy, 1847, assented that the several 
states admitted into the Union prior to the 4th 
of April, 1820, may impose a tax upon all 
lands that might be sold by the United States, 
in said states, from and after the day of sale. 
But the law of Indiana exempting such land 
from taxation remained in force until the 17th 
of June, 1852. The complainant purchased his 
lands in Benton county, in March, 1851, more 
than a year before the exemption was re- 
pealed. At the time the complainant pur- 
chased his land, a law of the state exempted 
it from taxation for five years from the time 
of purchase, and this it is contended, is not a 
contract between a state and the complain- 
ant What is a contract? By the supreme 
court, and by every body, it is defined to be 
an agreement to do or not to do a certain 
thing. As in the case before us, by this law 
the state agreed not to tax lands purchased 
of congress within the state, for five years 
after the purchase. Here is a stipulation, as 
express as words could make it, to all pur- 
chasers; and every purchaser accepts the 
proposition by making the purchase. Here is 
a contract as express as words can make it. 
For aught that appears, the exemption was 
the motive to the purchase. And no one can 
say that the policy of the state in this respect 
is an imwise one. It is an object with eveiy 
new state to increase its population, and this 
is done by exempting lands purchased from 
taxation for a greater or less period of time. 
In the case under consideration, it exonerated 
the plaintiff from the annual payment of near 
$1000 in taxes. This is a considerable sum to 
the purchaser, and it may enable him to im- 
prove his farm in a few years. 

It is argued that if the land in question be 
exempted from taxation on the same principle, 
the land purchased by revolutionary soldiers 
in the state would forever be exempted from 
taxes. The law, at present, exempts the lands 
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of revolutionarj'- soldiers from taxation, conse- 
quently a purchase by sucli soldiers of land 
in Indiana, would make the exemption per- 
petual. Now this case has no analogy what- 
ever to the one under consideration. The ex- 
emption in the one case is for the term of five 
years, in the other it is for the present, not 
for any specific time or for all time to come, 
but merely from present taxation. In the 
one case, it is a matter for the exercise of the 
discretion of the legislature, in the otlier no 
such discretion can be exercised, as the ex- 
emption is tor five years. In the one case 
there is a specific contract, in the other there 
is no contract; and no obligation to extend 
the exemption beyond the present time; the 
next year the law may be repealed, and there 
is no ground of complaint; but in the other 
a repeal of the exemption before the termi- 
nation of five years, would impair the obliga- 
tion of the contract. 

The legislature of Arkansas chartered a 
bank on the funds of the state, and provided 
in the act that the notes of the bank should 
be receivable in payment of public dues to the 
state. By an improper management of the 
bank its specie became exhausted so that it 
could no longer pay specie for its notes; the 
notes consequently were discredited, and the 
state refused to receive them in payment of 
taxes, and the legislature repealed the section 
declaring the notes should be received in pay- 
ment of public dues. A tender being made 
of the notes to the treasurer, or by the treas- 
urer in paying an amount due the state, the 
notes were refused, and suit was brought by 
the state against the debtor. In the supreme 
court of the state a judgment was entered in 
behalf of the state against the defendant, the 
court holding that after the repeal of the 
above section, the notes could not be paid 
into the state treasury, 

A writ of error was presented to the su- 
preme court of the United States, which de- 
cided that every individual who held a note 
of the bank, at the time of the repeal, had 
a right .under the charter to pay it into the 
state treasury for public dues, and that, as 
against such holders of the notes of the bank, 
the act of the legislature of Arkansas im- 
paired the obligation of the contract between 
the state and the holder, and was, conse- 
quently, void- But that notes received sub- 
sequent to the repeal were not so payable. 
The state being the owner of the bank had 
a right to repeal the charter, but that, by 
such repeal, it could not impair the right of 
the holder of the paper received before the 
repeal, and under the guaranty that the notes 
should be receivable in payment of debts to 
the state. 

The case before us is a much stronger one 
than that referred to, from Arkansas. In 
Hanna v. Board of Com'rs of Allen Co., 8 
Blackf. 352, the court say "the purchasers 
could not complain, because the first act con- 



tained no exemption, express or implied, and 
by the second the right to repeal the act 
exempting the lands from taxation was ex- 
pressly reserved in the act itself." The court,, 
however, say, "if no reservation had been 
made of the right to repeal the act of 1834 
[Laws 1834, p. 343] we should certainly have 
been obliged to conclude that the state was 
deprived of the power of taxing the lands 
therein referred to," &c. This point, it was 
true, was not involved technically in the case, 
but in effect it was, when the court was ob- 
liged to put the power to repeal on the res- 
ervation in the act; consequently, if there had 
been no reservation, there could have been no 
power to repeal. The injunction heretofore 
allowed in this case is made perpetual, at the 
costs of defendant. 



Case No. 13,959. 

THOMPSON et al. v. The JACHIN. 

[N. Y. Times. June 10, 1862.] 
District Court, S. D. New York. 18G2. 

Admikalty Pkactice — Right of Agent to Sue — 

Competency as WrrNESs — Discharge 

FiiOM Record. 

Motion to strike from the record a libelant. 

This was a motion [by Samuel W. Thomp- 
son] to strike out the name of a party libel- 
ant. The action was brought to enforce a 
bottomry bond. The papers on the motion 
showed that the interest in the bond was 
really vested in other parties than the nom- 
inal obligee, who was only their agent. 

HELD BY THE COURT: That in admi- 
ralty an agent is recognized as a competent 
paity to sue in liis own name in behalf of 
others in whom the actual interest exists. 
That to avoid the rigor of the common-law 
rule, and also geuf'-rally of its own course of 
pi-aetice, which interdicts a party to the rec- 
ord from being heard as a witness, the fa- 
miliar practice of the admiralty, as well as 
of chancery, is to discharge a party from 
the record, in order to reintegi-ate his com- 
petency as a witness, when no further inter- 
est than such technical one exists with him, 
and also to relieve him of his obligation of 
suretyship to the court for costs, on other 
surety being substituted. That there is, 
therefore, no foundation for the objections 
interposed on behalf of the respondent, as 
he does not allege that he will be deprived 
of any matter of defence by the means. 

Motion granted, but, inasmuch as it does 
not rest on any equity, accruing since the 
suit was brought, it is granted on payment 
of costs of this hearing, and on condition 
that the defendant be allowed to add to the 
defence already interposed such as may be 
appropriate to or required by the change of 
parties in the action. 
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Case No. 13,960. 

THOMPSON et al. v, JAMESSON. 

[1 Cranch, O. G. 295.] i 

Circuit C5ourt, District of Columbia. March 
Term, 1806. 

Statute of Fbaups— Debt of Axother— Effect 
OF Answeu Admitting Agreement. 

A court of equity will not decree the execu- 
tion of a verbal agreement to pay the debt of 
another, although confessed in the answer, if the 
statute of frauds be pleaded and insisted upon 
in the answer. 

Bill to charge the defendant for goods fur- 
nished to Samuel M. Brown, at the request 
of defendant. The plaintiffs sold the goods 
to Brown on the credit of the defendant. 
Brawn is dead, insolvent; and the defendant 
or his agent administered on his estate. 
Plaintiffs heretofore filed a bill in equity to 
offset this demand against a judgment of 
Mandeville & Jamesson, and Jamesson's an- 
swer and plea are exhibited. 

Mr. Swann, for plaintiffs. If a verbal 
promise to pay for the debt of another be 
not in writing, yet if the defendant admits 
it by his answer it will be decreed to be ex- 
ecuted. If the plea stood alone, it would be 
good, but If the answer admits the parol 
agreement, the plea shall be overruled. Cot- 
tington V. Fletcher, 2 Atk. 155. A letter ac- 
knowledging a former verbal promise is suf- 
ficient. Mountacue v. Maxwell, 1 Strange, 
237. A fortiori an answer on oath to a for- 
mer bill. 

Mr. Youngs, contra. The statute is of no 
use if you compel the defendant to answer, 
and to admit the parol agreement. James- 
son's answer to the former bill cannot be 
produced In evidence. The -warranty must 
be entered into at the time of the original 
contract. The answer, although it acknowl- 
edges the promise, relies on the statute of 
frauds to defeat it. The defendant was com- 
pelled to answer. The bill alleges that the 
goods were sold to Jamesson, but at his re- 
quest were delivered to Brown. The bill de- 
mands a discovery how the defendant be- 
came bound and on what terms, and there- 
fore the defendant was bound to answer as 
to the parol agreement. The answer does 
not waive the plea but relies thereon. By 
the statute the promise -was void, not voida- 
ble. It can never be set up. An acknowl- 
edgment that such a void promise was made, 
will not make it a binding promise, when at 
the same time that he makes this acknowl- 
edgment he says he was never bound by it. 
The court cannot dispense -with the express 
words of the act. The court are not left to 
say whether there is In fact any fraud, or 
any danger of perjury. 

C- Lee, on the same side. If the defend- 
ant pleads the statute, It is a bar in equity; 
so if he insists upon it in his answav Whit- 
church V. Bevis, 2 Brown, Oh. 565, A court 

I [Reported by Hon. William Cranch, Chief 
Judge.] 



cannot dispense with the law, which is posi- 
tive; but if the defendant will admit the 
parol agreement, and not insist on the stat- 
ute, the court will enforce the agreement. 1 
Ponbl. 168. 

Mr, Swann, in reply. There are cases with- 
in the words of the act, which are yet out of 
its purview and spirit; as a parol agreement, 
prevented by defendant from being put in 
writing; a parol agreement in part executed; 
a parol agreement confessed and the statute 
not insisted on. What right has the court 
to decree the execution of these? Because 
there is no danger of perjury or fraud. 1 
Pow. Cent 291, 309; Lacon v. Mertins, 3 
Atk. 1, 3, S. C; Whitchurch v. Bevis, 1 Harr. 
Ch. Prac. 371, 372, The justice of this case 
is with plaintiffs, and ought to prevail unless 
stern law be against them. The weight of 
authorities is in their favor. 

CRANCH, Chief Judge, This cause came 
on to be heard on the bill, answer, plea, and 
replication. The only facts on which a de- 
cree can be founded are those confessed by 
the answer to this bill or by the answer to 
a former bill, which is made an exhibit In 
the present bill. By the answer of the pres- 
ent defendant to a former bill of the com- 
plainants against Mandeville & Jamesson; 
the defendant "admits that he gave a verbal 
promise to the complainants to pay them the 
amount of the goods if Brown should be una- 
ble to pay for them," but relies and insists 
on the statute of frauds in the same manner 
as if he had pleaded it. To the present bill 
the defendant pleads the statute, and then 
"not waiving his said plea but wholly rely- 
ing and Insisting thereon, says, he believes It 
may be true that the complainants sold the 
goods to Brown, and that the defendant 
verbally promised to pay for them if Brown 
should be unable;" and denies that he made 
any other promise; and denies that the goods 
were sold to himself, &c. And then says, 
"And this defendant again relying upon the 
statute to prevent frauds and perjuries, as 
aforesaid pleaded, to bar the complainants* 
demand against him for the supposed under- 
taking aforesaid, prays to be hence dismiss- 
ed, &c." To this plea and answer there was 
a general replication and issue. 

On the part of the complainants it is eon- 
tended that if the parol agreement to pay the 
debt of another be confessed by the answer, 
although it relies on the statute of frauds, 
or although the statute be pleaded, yet the 
court ought to decree a performance of the 
agreement, because there can be no danger 
of fraud or perjury, the prevention of which 
is the sole object and interest of the statute. 
It is also said that if a man confess in writ- 
ing that he did make such a parol agreement, 
although at the time of such confession he 
insist that the parol agreement imposed no 
obligation on him, because the statute makes 
all such agreements void, yet the court ought 
to decree its performance, because such con- 
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fession takes the case out of the evil of the 
statute. The first case cited in support of 
these principles is Cottington v. Fletclier, 2 
Atk. 155, where the plaintiff charged the de- 
fendant with holding a term as trustee for 
the plaintiff. The defendant pleaded the 
statute of fraud and perjuries, alleging that 
there was no declaration of the trust in writ- 
ing, hut by his answer admitted the trust. 
Lord Chancellor Hardwieke was of opinion 
that the plea ought to be overruled, and said 
that if the plea stood by itself it might have 
been a sufficient plea, but coupled with the 
answer, which is a full admission of the 
facts, it must overrule the plea. In that case 
it does not appear that the defendant, in his 
answer, still insisted on his plea, and the 
benefit of the statute. His answer therefore 
might be considered as a waiver of his plea. 
But in the present case the defendant, con- 
ceiving himself obliged to answer, still takes 
the utmost care to guard against the confes- 
sion being considered as a waiver of his plea 
or defence. If the defendant is obliged to 
answer and confess a parol agreement, there 
is no possible case in which a parol agree- 
ment can be vacated by that statute; unless 
the defendant will commit perjury by denj'- 
ing it. Instead therefore of preventing 
frauds and perjuries, the statute would tend 
to increase them; for by preventing the 
plaintiff from proving a parol agreement by 
^iny other evidence than the defendant's own 
oath, it holds out to the defendant the 
strongest temptation to pe;-jury, and at the 
same time gives him a perfect security 
against detection. If the defendant is bound 
to confess the parol agreement it must be 
because when confessed he could not avail 
himself of the statute. But it is settled that 
he may avail himself of the statute. Hence 
it seems to follow that he is not bound to 
confess; for this would be to compel him 
to confess an immaterial fact. The question 
then occui-s whether, if the defendant vol- 
untarily confess the parol agreement, ho can 
insist on the statute? It is said in Mitf. 
Treat. 114, that if a plea is coupled with an 
answer to any part of the bill covered by 
the plea, the plea will, upon argument, be 
overruled, and he cites the case of Cotting- 
ton V. Fletcher, 2 Atk. 155; and in page 124 
Alitford says an answer will overrule a plea. 
But cannot the defendant guard his answer 
so as to prevent it from having that effect? 
In the present case, if the answer overrules 
the plea, yet the answer itself sets up and 
insists on the same defence. And in 1 Fonbl. 
p. 171, note d, it is said that it seems to be 
immaterial whether the defendant set up 
the defence in the shape of a plea or of an 
answer; the statute not having prescribed 
any mode in particular by which a defend- 
ant must avail himself of such defence. And 
he refers to the ease of Stewart v. Careless, 
cited in Whitchurch v. Bevis, 2 Brown, Ch. 
566. The question then occurs, whether the 
statute is in equity, to be considered as a I 



bar to the relief, or a bar to the discovery 
only. The words of the statute are "that 
no action shall be brought whereby to charge 
the defendant," &c., "unless the promise or 
agreement upon which such action shall be 
brought, shall be in writing," &c. The act 
refers evidently to the relief, and is at least 
as strongly expressed as if it had said that 
no action shall be maintained upon a parol 
promise, even if proved in any manner what- 
ever. The confession therefore of a parol 
promise is not a confession of any cause of 
action either at law or in equity. A court 
of equity cannot, more than a court of law, 
dispense with the positive and clear prohi- 
bition of a statute. 

There is no case, in which a court of eq- 
uity has enforced such a parol agreement, 
when the confession was accompanied with 
a claim of indemnity under the statute. In 
Cottington v. Fletcher, the plea was consid- 
ered as superseded by the answer, which did 
not insist on the statute. It was therefore 
the case of an admission of the agreement 
without claiming the benefit of the statute. 
The case of Laeon v. Mertins, 3 Atk. 3, has 
been cited, but the opinion of Lord Chan- 
cellor Hardwieke, which is relied on, is only 
a dictum in a supposed case. He says, "If 
the bill had been brought by Mrs. Hayes, in 
her lifetime, and the defendant, Mertins, had 
admitted the agreement, though he had in- 
sisted on not performing it, the court would 
have decreed it, because the admission takes 
it out of the statute of fraud and perjuries." 
He does not say, though he had insisted on 
the statute; but on not performing it, which 
is a different thing; and that he did not 
mean to say on the statute, is evident from 
the case which was then before him, in 
which the defendant confessed the agree- 
ment, and "offered to perfoi-m it." The case 
of Mountacue v. Maxwell, 1 Strange, 230, has 
also been cited, to prove that a parol prom- 
ise, acknowledged afterwards in writing, is 
sufficient to take the case out of the statute. 
But the point does not appear in the case. 
The writing relied on, was not an acknowl- 
edgment of the parol promise simply, but a 
new promise in writing, to perform the parol 
promise, and this is evidently the ground on 
which the chancellor overruled the plea, and 
ordered it to stand for an answer. The stat- 
ute was not insisted on. The opinion of 1 
Pow. Cont. p. 291, has also been cited. But 
that opinion is founded only upon author- 
ities, In which the statute was not insisted 
upon; and in one of the cases which he cites 
(Groyston v. Banes, Finch, Prec. 208), the 
distinction is expressly taken between the 
case where a parol agreement is confessed, 
without insisting upon the statute, and a con- 
fession accompanied by a reliance on the 
statute. There being, therefore, no ease in 
which such a parol agreement, confessed, 
has been carried into execution, when the de- 
fendant has insisted on the statute, this court 
will not say that it is not bound to obey the 
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positive injunction of tlie statute, which for- 
bids any action to be brought upon such an 
agreement. The bill must be dismissed 
•with costs. 



Case Ho. 13,961. 

THOaiPSON et al. v. JEWETT. 

[4 Leg. Gaz. 50.] 

Circuit Court, E. D. Penusylvama. Feb. 5, 
1872. 

Patents— Equivalents— I.NVESTio-v in Sevekal 

Parts— Effect of Discostixuaxce op Pbo- 

CEEDiNGS—AcQoiESCENCE— Affidavits. 

1. A patent for "caustic alkali, encased or en- 
veloped in a tight metallic integument or metal- 
lic casing," having been declared valid, the sale 
of a substance containing caustic alkali with oil 
or rosin mechanically distributed through, but 
not in chemical union with it, and enclosed in a 
metallic integument, is an infringement. 

2. An averment in the bill that several re-is- 
sue patents were granted to the patentee in 
part imports also an averment that the inven- 
tion consisted of "distinct and separate parts,' 
and is prima facie sustained by the exhibition 
of the said patents alone. 

3. The discontinuance of proceedings against 
a respondent for an infringement does not estop 
the complainant from bringing a second suit; 
there was no adjudication of any sort upon the 
merits. 

4. The mere discontinuance of a suit, and for- 
bearance to sue any of the parties thereto for 
the period of a year or more thereafter, are not 
to be construed into an acquiescence in the in- 
fringement complained of. 

5. The affidavit annexed to the bill, that the 
patentee was the original and firet inventor of 
the thing patented, can be made by the as- 
signee of the patent as well as by the patentee 
himself. 

[This was a bill in equity by George 
Thompson and the Pennsylvania Salt aianu- 
faeturing Company against James B. Jewett.] 

Motion for preliminary injunction. 

aicKENNAN, Circuit Judge. The bill in this 
case sets up two patents, numbered 2570 and 
2571. They are divisions and re-issues of 
letters patent [No. 15,957] granted to George 
Thompson, October 21st, 185G, and have been 
extended for seven years from October 21st, 
1870. The complainants now move for a pre- 
liminary injunction to restrain the alleged 
infringement ol 2571. They have shown the 
possession and enjoyment of the exclusive 
rights, secured by this patent, for upwards 
of fifteen years, and that its validity has 
been established by litigation in the circuit 
court for this circuit, in sevei-al cases deter- 
mined in 1868 and 1871. Penu. Salt Manuf'g. 
Co. V. Thomas [Case No. 10.950]. decided Octo- 
ber 2d, 1871. In the face of these facts, the 
affidavits presented by the respondent, de- 
nying the novelty of the invention claimed, 
cannot have the effect of impugning the com- 
plainants' title. So far as concerns the pres- 
ent motion, it must be treated as established. 

The respondent has been engaged in the 
sale only of an article, enclosed in small 
metal cans, with printed labels on them, 
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marked "Compound Condensed Lye,'* and 
thus he is alleged to have infringed the 
complainants' patent. He denies that the 
substance thus enclosed is caustic alkali, or 
that, as it is put up and prepared for the 
market, it is within the scope of the patent. 
If this denial is true, in either of its branch- 
es, the respondent is not an infringer. 

The claim of the patent in question is for 
"caustic alkali, encased or enveloped in a 
tight metallic integument or metallic casings 
substantially as described" in the specifica- 
tion. And it is thus described: *T have dis- 
covered that by enclosing or encasing caustic 
alkali tightly in metallic integuments or 
casings, the deliquescence may be prevented^ 
and the caustic alkali may be preserved 
practically for any length of time, and trans- 
ported without destruction or accident. 
When it is desired to prepare the article for 
family use only, I enclose in each metallic- 
integument or casing such quantity of caus- 
tic alkali as it would be desirable to use in 
a family at each single occasion. And one 
mode which I adopted and found to answer 
well for enclosing the material in a metallic 
integument is to provide boxes or canistei-s 
of sheet iron, or other material, made tight 
at the joints with infusible cement or other- 
wise, and into these I force the caustic al- 
kali in a molten state, until they are nearly 
or quite full. The lid is then pressed down, 
so as to exclude air or moisture, and is se- 
cured by cement or otherwise." The inven- 
tion then consists of these constituents: 1st. 
Caustic alkali. 2d A metallic integument 
to enclose it, of such size as will contain a 
'quantity of the alkali, which it may be "de- 
sirable to use in a family at each single oc- 
casion," and made air-tight by infusible ce- 
ment, or other equivalent means. 
, Does the article shown to have been sold 
by the respondent embody these constituents- 
of the complainants' invention? The sub- 
stance contained in the cans is alleged to bfr 
a compound, produced by the thorough in- 
corporation with the caustic alkali of oil and 
rosin, by which it is "rendered independent, 
of any need for the exclusion of the air 
from it." The mode of putting it up is- 
stated to be, first, to pour into the can a 
small quantity of oil or rosin, and then melt- 
ed caustic allvali and oil, or oil and rosin, in 
alternate layers, xmtil the can is nearly full, . 
when the whole is stii'red and mixed, is al- 
lowed to cool, and a finishing layer of oil and 
rosin is then poured on the top. This, it is 
claimed, is a substance materially different 
from the "concentrated lye" put up by the 
complainants, under their patent. The proofs- 
presented on both sides do not sustain this 
position of the respondent. Taken altogeth-^ 
er, they satisfactorily show, that the sub- 
stance contained in the respondent's cans is 
caustic soda, with oil or rosin mechanically 
distributed through it, but not in chemical 
union with it. This is the result of careful 
analysis, and it is confirmed by the prompt 
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and palpable deliquescence of the contents of 
some of the ons, which were opened and 
exposed to the atmosphere during the hear- 
in<? of this motion. And this is still further 
confirmed by the known incompatibility of 
these elements, without the presence of wa- 
ter. This "compound" then consists chiefly of 
caustic soda with oil and rosin intermixed, but 
not combined so as to form a new substance, 
or to change the peculiar properties of the 
alkali. Deriving its distinctive character 
from caustic soda— its predominant constitu- 
ent—it must be regarded as substantially 
caustic soda. We have here then all the 
elements of the complainants' invention, viz.: 
Caustic soda, enclosed in a metallic integu- 
ment, containing a quantity adapted to fam- 
ily use at one time, and secluded from the 
atmosphere by an impermeable cement. 

It is urged, however, that the mode of ex- 
cluding the air i^s essentially different from 
that indicated in the complainants' patent. 
The argument is perhaps more pertinent to 
another patent, set up in the bill, but not 
involved in this motion, than to the patent 
in question, which is for a product only, but 
it is not unworthy of a brief notice. In his 
specification, the patentee, as he was bound 
to do, describes a method of effectuating his 
invention, and he proposed to effect the ex- 
clusion of the a'*- by the application of in- 
fusible cement to the joint? of the cans, and 
by pressing down the lids and securing them 
by infusible cement or otherwise. But he 
does not limit himself to the use of infusible 
cement, or prescribe its exterior application 
as essential to thf production of his inven- 
tion. The specific object of the use of ce- 
ment is to exclude the air. Obviously, then, 
it is its impermeability, not its infusibility, 
which is made available for that purpose. 
An infusible cement applied on the outside 
of the can may be of additional utility, but 
it does not change the fact, that the avowed 
and essential functioi, of the cement is to 
protect the caustic soda from the effect of 
exposure to the air. Any method, analogous 
to that described in the specification, by 
which this is accomplished, is within the 
scope of the patent, and where there is this 
substantial identity of means and result, it 
is immaterial what sort jf cement is em- 
ployed, or whether it is ipplied inside or out- 
side of the integument. There is no sub- 
stantial difference in the product. 

An objection is made to the allowance of the 
motion, founded upon an alleged material de- 
fect in the complainants' bill. The patent in 
question is one of the divisions of a re-issue 
of the original patent, and it is maintained 
that the bill must aver that each division 
was for a distinct invention. That a patent 
may be re-issued in divisions is tmquestion- 
able. By the act of 1836 and its sequents, 
the commissioner of patents is authorized, 
when a re-issue is applied for, to grant sev- 
eral patents for "distinct and separate parts 
of the thing invented." "\^'hether the "thing 



invented" is susceptible of division hato "dis- 
tinct and separate parts" rests, primarily at 
least, in the judgment of the commissioner. 
When he has so decided, every presumption 
is in favor of the rightful exercise of his au- 
thority. This is a familiar rule, and has bueu 
often applied to the decisions of the commis- 
sioner. The re-issue of a patent then, m di- 
visions, carries with it the intendment that 
the invention described in the original con- 
sisted of "distinct and separate parts." And 
it follows, that an averment in the bill that 
several re-issued patents were granted to the 
patentee imports also an averment that the 
invention consisted of "distinct and separate 
parts," and is prima facie sustained by the 
exhibition of the said patents alone. If the 
respondent desires to contest the divisibility 
of the invention, and the validity of the pat- 
ents, the duty is upon him to present the 
question by appropriate and specific aver- 
ments in his answer. 

In 1868 and 1869. bills were filed in the 
circuit com-t by the Pennsylvania Salt Man- 
ufacturing Company, one of the complainants 
now, against several persons,— among them T. 
Ghalkley Taylor, the patentee of the "Com- 
pound Condensed Lye," which has been ex- 
hibited at this hearing,— to enjoin them 
against the infringement of the complainants' 
patent. After some time and the taking of 
proofs in one of the cases, the bills were 
discontinued by the complainant, and these 
discontinuances are now urged as a bar to the 
present bill. That the complainants are not 
estopped by the record of these former suits 
is clear without argument to demonstrate it. 
Such estoppel is founded on the reason that 
the matters in controversy have been once 
judicially determined, and, therefore, cannot 
again be drawn into controversy between the 
same parties or their privies. But here there 
was no adjudication, of any sort, upon the 
merits, but the complainants withdrew their 
suits from the cognizance of the court before 
any hearing was had, or any conclusive de- 
cree could have been pronounced, which alone 
could have the effect of a record estoppel. 

It is argued, however, that these acts of the 
complainants, and the delay in the bringing 
of this suit, are to be construed as acqui- 
escence in and encouragement of the infringe- 
ment complained of, and that the complain- 
ants are, therefore, estopped in equity. If 
these acts necessarily imported the signifi- 
cance claimed for them, and the respondent 
acted upon them, there would be force in the 
argument. But the mere logical interpreta- 
tion of their conduct is, that they withdrew 
their suits for the very purpose of averting the 
estoppel of an adverse decision, not to indi- 
cate their acquiescence in the alleged invasion 
of their rights, and thereby disable them- 
selves from seeking redress in the future. 
Nor do the further acts — or rather the non- 
action— of the complainants strengthen the re- 
spondent's position. Mere abstention from 
the enforcement of a right is no authority for 
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its appropriation by another. Tliere must be 
something more. Concealment of rights when 
they ought to be made Imown, or encourage- 
ment by one person to another to expend his 
money or alter his condition, upon the faith 
of which the latter has acted, are essential 
elements of such an estoppel as is set up 
here. In other words, the estoppel must rest 
upon such conduct of the complainants, upon 
the faith of which the respondent has inno- 
cently acted, that, to allow the former to en- 
force their right, would be a fraud upon the 
latter. Conceding that the respondent may 
fairly invoke the equities of the manufacturer, 
whose factor or agent he is, the affidavits 
presented do not show any such foundation 
for an estoppel. They do not show, that the 
rights claimed by the complainants were un- 
known to the respondent or his principal, or 
that they were induced by any act of the 
complainants to expend money, or in any wise 
to alter their condition. Their import is the 
converse of this. For it is apparent from 
them, that the complainants' patent was well 
known to the respondent's principal, when 
the suits referred to were brought; that he 
had before established the manufacture and 
sale of the infringing article; that he contin- 
ued after the discontinuance of these suits, 
to manufacture and sell it, as before, without 
change, and that he claimed the right to do 
this under the patent of T. Ghalkley Taylor, 
without reference to any act of the complain- 
ants. I cannot hold, therefore, that the com- 
plainants, by merely discontinuing their for- 
mer suits, and forbearing to sue any of the 
parties thereto for a period but little more 
than a year thereafter, have thereby disabled 
themselves from maintaining this suit. 

The last objection urged is, that the affi- 
davit annexed to the bill and read at the 
hearing, that George Thompson is believed by 
the affiant to be the original and first in- 
ventor of the thing patented, is not verified 
by the patentee, but by the president of the 
otlaer complainant. 2 Daniell, Ch. Prac. 1664, 
and Curt. Pat. § 408, are referred to in sup- 
port of this objection. The first of these 
states the rule upon the authority of Hill v. 
Thompson, 3 Mer, 624, and the latter upon 
the authority of Rogers v. Abbott [Case No. 
12,004], and Sullivan v. Redfield [Id. 13,597]. 
It originated with Lord Eldon, who first an- 
nounced it m Hill V. Thompson [3 Mer. 622], 
as applicable only to ex parte applications for 
injunctions. So it was treated by Mr. Jus- 
tice Thompson, in Sullivan v. Iledfield [supra]. 
He there said: "The present case, however, 
cannot be considered as sti*ictly within this 
rule. The application is not altogether ex 
parte. It is made on a notice of the motion, 
and has been resisted by counsel, and was 
open to the hearing of opposing affidavits." 
And he suggests it as proper to be adopted in 
all cases, where the bill does not allege the 
complainant to be the original inventor. How- 
ever well supported by authority the rule may 
be, it cannot be considered as imperative in 



this case, where the bill contains an aver- 
ment, that the patentee is the first and origi- 
nal inventor of the invention claimed, and \he 
motion has been made upon notice, has been 
heard by counsel on both sides, and oppos- 
ing affidavits have been presented by the 
respondent. But it is to be further observed, 
that, in all the cases' the patentee was tht 
complainant, that the requirement is to be 
understood as made upon him in his char- 
acter as a party, and that they do not hold, 
that no one else, sustaining a like relation 
to the suit, is not competent to make the af- 
fidavit. Indeed where, as in this case, the 
patentee has assigned all his interest in the 
patent, and is only a nominal party, there 
seems to me to be special propriety in im- 
posing this duty upon the assignee, who, for 
his own protection, invokes the intervention 
of the court. 

Having exhibited a title to the invention 
described in the patent, which, for the pres- 
ent, must be treated as established, and, hav- 
ing shown infringement of their rights, the 
complainants are entitled to protection in 
some form. But that must be adequate, as 
well as considerate of the interests of the re- 
spondent, until the question of right can be 
finally determined. The complainants are en- 
gaged in the manufacture of the patented in- 
vention, and their profits arise from the mo- 
nopoly of its sale. To this they are entitled 
if to anything. The competition of the re- 
spondent may be highly injurious to their 
rights, and this is the injury complained of. 
An order merely, that respondent keep an ac- 
count of his sales, and give bond to secure 
the payment of the profits, would not, there- 
fore, prevent the mischief. The appropriate 
and only sufficient remedy is to resti*ain him. 
An injunction, until final hearing or further 
order, must, therefore, be ordered. 

[For other cases involving this patent, see 
note to Pennsylvania Salt Co. v. Gugenheim, 
Case No. 10,954.] 
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Case Wo. 13,962. 

THOMPSON et us:, v. KING. 

[3 Cranch, C, O. 662.]^ 

Circuit Court, District of Columbia. April 5, 
1832.2 

Specific Performance — Agreement — Improve- 
ments. 
The court will decree a specific execution of 
an agreement to convey real estate, although the 
evidence of the conclusion of the agreement be 
not very clear, if the oarty in expectation of 
such an agreement has been put into possession, 
and has made valuable and expensive improve- 
ments upon the property. 

The bill, in this caze. states the intermar- 
riage of the plaintiffs in 1812, or 1813, the 

1 [Repotted by Hon. William Cranch. Chief 
Judge.] 

slReversed in 9 Pet. (34 U. S.) 204.] 
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■wife being tlie daugliter of George King, 
wlio was then uniyersally supposed to be 
wealthy, and was seized of a house and lot 
in Cecil alley, in Georgetown, which was 
very much out of repair, and which the 
plaintiff Josiah, at the request of the said 
George King, who said he always intended 
that property for his daughter, (the plaintiff,) 
repaired, at the expense of $4,000, and occu- 
pied it until 181G, when he removed to the 
western country. The bill then states that 
a correspondence was carried . on between 
the plaintiff Josiah and the said George 
King, respecting the house and lot, which 
closed with George King's letter of the 29 th 
of Api-il, 1816, accepting the plaintiff Jo- 
siah's first proposition, in his letter of the 
28th. to take the property at its worth be- 
fore the repairs, and offering to convey part 
of the property to the plaintiff Josiah, and 
the residue to his wife; provided she 
would not part with it during her life. After 
this, George King leased the property, as 
age at for the plaintiff Josiah, and received 
the rents for him, and accounted with him 
for them, and always acknowledged the 
plaintiff's right to the property until his 
(George King's) death, in the year 1820. (See 
the lettei's in the report of tlie case, 9 Pet. 
[34 U. S.] 204.) The defendants are the heirs 
at law of George King. The bill then praj's 
that the defendants may be decreed to con- 
vey the property to the plaintiffs, or, if that 
cannot be done, that the property may stand 
charged with the amount of the repairs and 
improvements; and for general relief. The 
defendants, in their answer, say, that being 
unapprised of the facts stated in the bill, 
they neither admit nor deny them, but sub- 
mit them to the jurisdiction of the court. 

CRAXCH, Chief Judge. The evidence 
does not, in my opinion, establish any con- 
tract for the conveyance of the lot to the 
plaintiffs, which can be decreed to be spe- 
cifically executed; but it shows expensive 
and permanent improvements and repairs, 
made by Josiah Thompson, under the ex- 
pectation, encoui-aged by George King, that 
the property should be conveyed by him to 
the plaintiffs, or to one of them; an expecta- 
tion whiehj seems to create an equity in fa- 
vor of J. Thompson; but whether it creates 
a special lien on the property, so as to give 
him a right to priority of payment, I am 
not yet satisfied. 

THE COURT, however, on the 5th of April, 
1832 (CRANCH, Chief .Judge, absent), pro- 
nounced a decree, directing a conveyance in 
fee of the property claimed in the bill to 
Josiah Thompson, 

[An appeal was taken to the supreme court, 
which reversed this decree, and ordered the re- 
mandment of the cause to the circuit court. 9 
Pet. (34 U. S.) 204. Subsequently this court 
directed the sale of the property. See Case No. 
13,903.] 
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THOMPSON et al. v. KING. 

[5 Cranch, C. C. 93.] i 

Circuit Court, District of Columbia. November 
Term, 1830.2 

iNSOLVExcr — General Ckeditou — Dbfic[en;cv 
FROM Sale usi>eu Liun. 

A decree that one has a specific hen on a lot, 
for tlie amount expended in improving it, under 
an expectation of obtaining a title, authorizes 
him to come upon the iDSolvent estate of the 
owner of the lot as a general creditor, for the 
balance of the money thus expended, after cred- 
iting the proceeds of the sale of the lot. 

The bill in equity in this case was filed in 
1826, by Josiah Thompson and his wife, 
against the heirs of George King, to obtain 
the conveyance of a house and lot in George- 
town, in execution of an agreement between 
Thompson and G. King, in the lifetime of the 
latter; or that the cost of the improvements 
made by Thompson, iu expectation of obtain- 
ing the title, should be decreed to be a spe- 
cific lien on the lot, George King having died 
insolvent. 

This court (CRANCH, Chief Judge, contra), 
in April, 1832. decreed a conveyance to 
Thompson [Case No. 13,962], which decree 
was reversed by the supreme court of the 
United States in 1835 (9 Pet. [34 U. S.] 204), 
"with instructions to this court to order the 
propei-ty to be sold," "and the proceeds first 
to be applied to the payment of the money 
expended by the complainant in making im- 
provements on the property, and the balance, 
if any, to be paid over for the benefit of the 
creditoi-s of the estate of King." Mr. Jus- 
tice McLean, in delivering the opinion of the 
court, said, "and if the terms of the contract 
were established so that the court could decree 
a specific execution of it, they would pro- 
nounce such a decree. But as a specific per- 
formance cannot be decreed, the inquii-y re- 
mains, whether the complainant has a lien on 
the property for the money he expended in 
improving it." Again, he said, "If the mon- 
ey has been judiciously expended under such 
circumstances as to entitle the complainant to 
a lien, the court must give effect to it. It is 
an equitable mortgage, and, in a court of 
chancery, is as binding on the parties, as if 
a mortgage in form had been duly executed." 
"It would be most unjust to leave the com- 
plainant, as a creditor, to receive a dividend 
on the disti-ibution of the estate of King." 
"Indeed, there can be no doubt that the com- 
plainant considered the properly as his own; 
and it was so ti-eated by George King, for he 
collected the rents as the agent of the com- 
plainant, and accounted to him for them." 
The property was sold under the decree of the 
court, but did not produce sufficient to pay 
the amount expended by Thompson in im- 
provements, and his counsel, R. S. Coxe now 



1 [Reported by Hon. William Oaneh, Chief 
Judge.] 

2 [Reversed in 13 Pet (38 U. S.) 128.] 



[2a Fed, Cas. page 1057] 



(Case No. 13,964) THOMPSON 



contended that lie was entitled to come in as 
a general creditoi' of the estate of George 
King for the balance. 

C. Cox, contra, contended that it was not 
a debt due by George King in his lifetime; 
and if it was, it is barred by the statute of 
limitations. 

R. S. Coxe, in reply, as to the limitation, 
contended that the debt, if it be one, was 
established by the decree of the supreme 
court, and cannot now De controverted. 

CRANOH, Chief Judge, was of opinion that 
Thompson could not now come in as a gen- 
eral creditor of King's estate for the balance. 

MORSBLL, Circuit Judge, contra. 

THRUSTON, Circuit Judge, being absent, 
the case was continued to the next term, 
when upon further argument by the same 
counsel, 

THE COURT (CRANCH, Chief Judge, 
contra), stopped R. S. Coxe in reply, and de- 
cided that Thompson could come in as a gen- 
eral creditor, upon the assets of George King's 
estate, for the difiEerence between the amount 
of sales of the house and lot, and the amoimt 
of the value of Thompson's improvements as 
found by the auditor. 

Reversed by the supreme court of the United 
States, 23d February, 1839. 13 Pet. [38 U. 
S.] 128. 
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THOMPSON V. KNICKERBOCKER L,IPE 
INS. CO. 

[2 Woods, 547; i 5 Ins. Laws J. 817: 5 Bisrelow, 
Ins. Cas. 8; 3 Cent. Law J. 561; 3 Am. 
Law T. Rep. (N. S.) 370; 1 Cin. Law Bui. 
210.] 

Circuit Court, S. D, Alabama. June Term, 
1876.2 

IssuuASCE — Life — Pkemium Notes — Payment 

Made Condition Pkecedbst— Election 

— Custom. 

1. The policy issued by a life insurance com- 
pany provided that promissory notes payable 
during the year might be given by the assured 
for portions of the annual premium, and de- 
clared that, in case such notes were not paid at 
maturity, the policy should then and thereafter 
be void, without notice to any party or parties 
interested therein, and the notes also container! 
the same stipulation. fleW, that tie payment 
at maturity of the notes given for the premium 
was a condition precedent to the continuance of 
the policy, and on a failure to pay the notes the 
policy became void. 

2. Where it was the custom of a life insurance 
company to give notice to the assured that the 
premium or premium note was about falling 
due, a neglect on the part of the company to 
give such notice will not save the policy from 
forfeiture, if the assured fails to pay the pre- 
mium or premium note when due, unless the 
failure to give notice was fraudulent, -and for 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here rei)rinted by permission.] 

2 [Affirmed in 104 U. S. 252.] 
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the purpose of throwing the assured off his 
guard. 
[Distinguished in Briggs v. National Life Ins. 
Co., 11 Fed. 459.] 

3. Where a policy of life insurance, and a 
premium note, contained the stipulations set out 
in the first head-note, and the premium note 
was not paid at maturity: Held, that the insur- 
ance company was not bound to elect whetlier 
or not the policy should be forfeited, or to give 
any notice of such election. 

4. Where it was the custom of a life insur- 
ance company not to exact punctual payment of 
its premium notes, but to allow thirty days' 
grace thereon, the company is not bound to pay 
the insurance money if the assured dies witiiin 
the thirty days without having paid the pre- 
mium note. 

[Cited in Marston v. Massachusetts Life Ins. 
Co., 59 N. H. 94.] 

Action at law. Heard on demurrer to rep- 
lications. 

This suit was brought upon a policy of in- 
surance, dated January 24, 1870, whereby 
the Knickerbocker Life Insurance Company, 
in consideration of the sum of $410 paid in 
hand by Ruth E. Thompson, and a like sum 
to be paid by her on or before the 24th of 
Januai-y, in every year, during the continu- 
ance of the policy, did insure the life of John 
Y. Thompson, In the sum of $5,000, for the 
benefit of said Ruth E. Thompson, his wife. 
The complaint averred the death of John 
Y. Thompson, on November 3, 1874, while 
the policy was in force, that proof of deatli 
had been made to the company, and that all 
the terms and conditions of the policy had 
been complied with, and prayed judgment 
for the insurance money and interest. To 
this complaint the defendant, besides the 
general issue, pleaded two special pleas, 
which, however, set up in effect the same 
defense. 

The defense was in substance as follows: 
That the payment oi" the premium of four 
hundred and ten dollars on or before the 
24th of January of each year, during the life 
of John Y. Thompson, was a condition pre- 
cedent to the continuance of the policy. 
That by the terms of the policy an annual 
credit of a portion of the premium was pro- 
vided for, and the policy contained a condi- 
tion that the omission to pay the annual pre- 
mium on or before noon of tl^e 24th day of 
.Tanuary of each year, or the failure to pay 
at maturity any note, obligation, or indebted^ 
ness for premium or interest due under said 
policy, should then and- thereafter cause said 
policy to be void without notice to any party 
or parties interested therein. That the an- 
nual premium was not paid on or before 
January 24, 1874, and the defendant there- 
upon gave said Thompson time for the pay- 
ment of the premium upon the condition 
named in the note to be hereafter mentioned, 
and took certain promissory notes of said 
Thompson for the instalments of the pre- 
mium, one of which was as follows: "$109. 
New York, Jan. 24, 1874. Nine months aft- 
er date, without gi-aee, I promise to pay the 
Knickerbocker Life Insurance Company, one 



THOMPSON (Case No. 13,964) 



[23 Fed. Cas. page lOoS] 



hundred and nine dollars, at Mobile, Ala- 
bama, value received, in premium on policy 
No. 2334, which policy is to be void, in case 
this note is not paid at maturity, according 
to contract in the said policj'." That the 
terms and conditions of said note formed a 
part of the contract for the extension of the 
.time given for the paj'ment of said annual 
premium, that the note was not paid at ma- 
turity nor in the lifetime of John Y. Thomp- 
son, nor has it been paid since; and that 
said policy became null and void from and 
after the 24th day of October, 1874, when 
said note fell due, and that said John Y, 
Thompson died after said date, and the 
amount of said note has never been paid to 
the defendant. 

The plaintifE, as authorized by section 2564 
of the Revised Code of Alabama, filed four 
replications to these pleas. She says: First. 
That the payment of said note was not a 
condition precedent to the continuance of the 
policy; that Thompson had the money in 
hand to pay the note, and intended to pay 
it, but before the maturity thereof he was 
taken violently ill, and before and at the 
time the same fell due was prostrated by 
fatal disease, and so remained until Novem- 
ber 3, 1874, when he died, and during all 
that time was mentally and physically in- 
capable of attending to his business, and 
was uon compos mentis, and that the exist- 
ence of the note was not known to plaintiff. 
Second. That before said note fell due it 
had long been the custom of the defendant, 
in like cases, to give notice of the day of 
payment to policy holders, and such was the 
uniform custom of insurance companies, and 
defendant had, in its dealings with John Y. 
Thompson, complied with such custom. Yet 
the defendant in this instance failed to give 
notice of the maturity of said note, although 
it knew that Thompson was in the city of 
Mobile, and was sick; that Thompson was 
ready to pay the note, had notice of its ma- 
turity been given, and that the plaintiff had 
no notice of the existence of the note. Third. 
That on the 24th of January, 1874, said pol- 
icy was renewed and extended for one year; 
that the note was for the residue of the pre- 
mium for that year, which defendant agreed 
should be deferred as specified in the note; 
that by said agreement the policy was not to 
become void on the nonpayment alone of the 
note at maturity; but was to become void at 
the instance and election of defendant, and 
the defendant did not elect to cancel said 
policy or take any steps to avoid it, or give 
any notice of such intention during the life 
of said John Y. Thompson or since, and still 
holds said note, against the estate of said 
Thompson, Fourth. That it was the general 
usage and custom of defendant not to de- 
mand punctual payment of said premium 
notes at maturity, but to give thirty days' 
grace, and the defendant had repeatedly so 
done with said Thompson and others, and 
this led said Thompson to rely on such len- 



iency, and he was thereby deceived and the 
note was not paid. 

The defendant filed a demurrer which put 
in issue the sufficiency of these replications 
as replies to the defense set up in the pleas. 

John T. Taylor, foi plaintiff. 
Thomas H. Herndon and John Little Smith, 
contra. 

WOODS, Circuit Judge. The first repUca- 
tion presents the question whether tue pay- 
ment of the premium note was a condition 
precedent to the continuance of the policy. If 
no time had been given for the payment of 
the premium there could be no question that 
its payment for a year in advance was a con- 
dition precedent to the continuance of the 
policy for that year. The terms of the policy 
as set out in the pleas make this perfectly 
clear. Does the taking of a note- for a por- 
tion of tlie premium change this rule and 
make the payment of the note a condition 
subsequent? That, it seems to me, depends 
on the agreement of the parties. If the in- 
surance company had simply agreed to con- 
tinue the policy for a year, and instead of ex- 
acting the premium in cash, had consented to 
take the note of the assured, payable at a fu- 
ture day, undoubtedly the policy would be 
binding even though the note were not paid 
at maturity. But according to the pleas, it 
was expressly stipulated that in case the note 
were not paid at maturity, the policy should 
become void without notice to any party or par- 
ties interested therein. Ordinarily the payment 
of the annual premium was a condition prece- 
dent. This was changed by dividing the an- 
nual premium for the accommodation of the 
assured into several payments, with the same 
stipulation in case of nonpayment. This was 
authorized by the terms of the policy. By 
the very terms of the contract berween the 
parties, the nonpayment of any of the instal- 
ments into which the annual premium was 
divided rendered the policy void. The fact 
that a note had been given for the instalment 
does not change the case, for as soon as the 
policy became void the note also became in- 
valid for want of consideration. \A''hat ef- 
fect the transfer of the note by the insurance 
company before maturity would have upon 
the question it is unnecessary to decide, be- 
cause no such fact appears in the case. "By 
taking a note for a portion of the premium, 
the rights and duties of the insurer and as- 
siired remain unchanged. Nor could an ad- 
mission in the policy that the premium was 
paid preclude inquiry into the real facts." 
M'Crea v. Purmort, 16 Wend- 460; Robert v. 
New England Mut. Life Ins. Co., 2 Bigelow, 
Ins. Cas. 145; Slaughter v. Hamm, 2 Ohio, 
271; 1 Greenl. Ev. § 26. 

We must give effect to the contract of the 
parties. It is plain and explicit, as set out 
both in the policy of insurance and in the ^ 
note, that a failure to pay the note at matu"i'i- 
ty avoids the policy. The payment is, there- 
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fore, a condition precedent to the continuance 
of tlie policy. Roeliner v. Knickerbocl5;er 
Life Ins. Co., 4 Daly, 512; Howell v. Knicker- 
bocker Life Ins. Co., 44 N. Y. 276; Patch v. 
Phoenix Mut Life Ins. Co., 44 Vt. 4S1; Pitt 
Y. Berkshire Life Ins. Co., 100 Mass. 500; 
Anderson v. St Louis Mut. Life Ins. Co. [Case 
No. 362]; Russum v. St. Louis Mut. Life Ins. 
Co. [1 Mo. App. 228]; Robert v. New England 
Mut. Life Ins. Co., 1 Bigelow, Ins. Cas. 634. 
If the payment of the premium was a condition 
precedent, the fact that the assured was pre- 
vented from making payment by illness or 
other cause beyond his control, does not re- 
lieve him from the consequences of nonpay- 
ment. Howell V. Knickerbocker Life Ins. 
Co., supra. The fact that the plaintiff, for 
whose benefit the insurance was made, did 
not know of the existence of the premium 
note, does not change the rights of the par- 
ties. Baker v. Union Mut. Life Ins. Co., 43 
N. Y. 283. The first replication, therefore, 
which denies that payment of the note at ma- 
turity was a condition precedent to the con- 
tinuance of the policy and avers the fatal ill- 
ness of the party whose life was assured as 
an excuse for nonpayment, is not a good an- 
swer to the pleas. 

The demurrer to the second replication 
raises the question, whether, in a case where 
it has been the custom of an insurance com- 
pany to give notice that the premium, or a 
premium note, is about falling due, the failure 
to give such notice saves the policy from for- 
feiture when the assured fails to pay the pre- 
mium. As a general rule, no duty is imposed 
upon the holder of a note or bill of exchange 
to give notice to the maker or acceptor of the 
day of payment, or to demand payment when 
it is due. It is the duty of the debtor to re- 
member when his obligations fall due, and to 
find his creditor and pay him. The fact that 
the creditor has once or twice, or in a great 
number of instances, given notice to his debt- 
or of the fact that his obligation was about 
to fall due, does not make it obligatory on him 
to continue the practice. A failure to give 
notice does not relieve the debtor from any of 
the consequences of nonpayment, unless it be 
averred that the custom to give notice and 
the omission were fraudulent, for the purpose 
of throwing the party off his guard. Leslie v. 
Knickerbocker -Life Ins. Co. [63 N. Y. 27,] 
N. Y. Court of Appeals; Roehner v. Knicker- 
bocker Life Ins. Co., supra; Appleman v. 
Fisher, 34 Sid. 553. But, see contra, Mayers 
v. Mutual Life Ins. Co., 4 Bigelow, Ins. Cas. 
62. 

The third replication alleges that after the 
failure to pay the premium note on October 
24, 1874, the defendant company was, by -its 
contract, required to elect, whether it would 
declare the policy forfeited or not, and that it 
made no election, and gave the plaintiff no 
notice of its election to forfeit the policy. 
A careless reader of the replication might in- 
fer that it had reference to some contract or 
stipulation not already referred to in the pre- 



vious pleadings. But it is not so averred in 
the replication; and taking the pleading most 
strongly against the pleader, this replication 
only puts a construction on the contract of 
the parties already set out, and does not pur- 
port to set out any new agreement. The ex- 
press stipulation of the policy was, that it was 
to become void without notice to any party 
t or parties interested, 'in case the premium 
I note was not paid at maturity. We cannot 
' ignore this part of the contract. On nonpay- 
ment of the note at maturity, both the policy 
and the note became void. The policy might 
have been revived by consent of the insurance 
company during the life of the assured, but 
without such assent it remained ■ void and of 
no effect. Mutual Benefit Life Ins. Co. v. 
; French, 4 Bigelow, Ins. Cas. 369; Bliss, Ins. 
§§ 179, 180. 

The fourth replication sets up the fact that 
it was the custom of the defendant not to ex- 
act punctual payment of the premium notes, 
but to give thirty days' grace for their pay- 
ment, and defendant had repeatedly so done 
with said Thompson and others, and had thus 
led Thompson to rely on such leniency, where- 
by Thompson was deceived, and the note was 
not paid. This replication is clearly defective 
in not alleging that it was the custom of de- 
fendant to consider itself bound, without pay- 
ment of the premium, for thirty days, even in 
case of the death of the assured within that 
time. When default was made in the payment 
of the premium note, at whose risk was the life 
of the assured during the thirty days' grace? 
Was it the understanuing of the company that 
if the assured died within thirty days after 
the maturity of the premium note, it would 
pay the policy whether the premium note had 
been paid or not? If such were the fact, it 
should have been so averred. As the replica- 
tion now stands, its fair construction is, that 
it was the custom of the company to receive 
payment of the premium note at .any time 
within thirty days after its maturity, pro- 
vided the'assm'ed were living at the time of 
payment As there is no averment that the 
assured paid the premium within thirty days, 
and before his death, the replication is clear- 
ly bad. May, Ins. §§ 352-354; Mutual Bene- 
fit Life Ins. Co. v. Ruse, 8 Ga. 534; Ruse v. 
Mutual Benefit Life Ins. Co., 23 N. Y. 516; 
Pritchard v. Merchants' & Tradesman's Mut 
Life Assur. Co., 3 C. B. (N. S.) 622. 
• In my judgment, the demurrer to all four 
repUcations should be sustained. The case 
appears .from the pleadings to belong to that 
large class in which attempts are made to col- 
lect the insurance money without the pay- 
ment of the. premiums according to the con- 
tract of insurance. It is the duty of oflicers 
of insurance companies, who are acting as 
trustees for othei-s, to resist aU such attempts. 
The assured should comply with his part of 
the contract, or be excused therefrom by the 
act or agreement of the insurance company 
before any just claim; can be set up to the in- 
surance money. There is ^o ground for a re- 
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covery in this case upon the pleadings as they 
now stand. 

[The case was removed by writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 104 U. S. 252.] 



Case Iflo. 13,966. 

THOMPSON T. LACY. 

[1 Cranch, C. 0. 79.] i 

Circuit Court, District of Columbia. March 
Term, 1802. 

AHKEST — DiSTKICT OF COLUMBIA. 

An inhabitant of Alexandria county may be 
arrested in Washington county without a non 
est in Alexandria county. 

The defendant, being an inhabitant of Al- 
exandria county was arrested In Washing- 
ton county, no writ having issued against 
him in the former county. 

Motion for a nonsuit, under the act of Maiy- 
land of 1796 (chapter 43} [1 Dorsey's Laws, 
334]. Refused. 
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Case ISTo. 13,966. 

THOMPSON V. LIVERPOOL & LONDON & 

GLOBE INS. CO. 

[2 Hask. 363.] 2 

Circuit Court, D. Maine. July, 1879. 

Insurance — Fike — Pkoof of Loss — Objections — 

Waiveu — Omissions — Void Stipulations 

— Inuemnity. 

1. An insurance company, by making specific 
objections to a proof of loss, waives all other 
objections thereto of which it had knowledge. 

2. The involuntary omission of an existing 
mortgage from a proof of loss is immaterial. 

3. Incendiary threats made so long prior to 
the insurance as not to increase the hazard, if 
concealed, will not avoid the policy. 

4. Stipulations in a policy of insurance, not 
required by, or conforming to, the statutes of 
Maine, may be disregarded, for they are void. 

5. Under a policy, restricting the damages to 
the cost of replacing the property destroyed less 
its depreciation from use, &c., the assured should 
be indemnified for his actual loss; and the 
value of buildings, and land prior to the fire, less 
the value of the land, after the fire, will not 
give such indemnity. 

Assumpsit [by Lena Thompson and others] 
upon a policy of fire insui-ance to recover 
damages for the burning of a dwelling and 
bai'u. Plea, non-assumpsit with brief state- 
ment, setting out a non-compliance bj' the 
assured with the conditions of the policy. 
The cause was heard by the court without a 
jury. Proof of loss was duly and reasona- 
bly made after the fire, and specific objec- 
tions were made to it by the insurance com- 
pany. 

1 [Reported by Hon. AVilliam Cranch, Chief 
Judge.] 

2 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



Josiah H. Drummond, for plaintiffs. 
Heni-y B. Cleaves and Nathan Cleaves, for 
defendant. 

POX, District Judge. In tlie proof of loss 
as presented in October, the plaintiffs claimed 
to be sole owners in fee of the premises. 
It is conceded that the property was subject 
to a mortgage of $1,000 given by their moth- 
er, whose estate they inherited. 

The statute of Maine as well as the terms 
of the policy require that the interest of the 
assured should be stated in the proof of loss; 
but it has been repeatedly decided that the 
insurers may waive the proof of loss, either 
in whole or in part, and, if they so do, they 
cannot insist on the objection at the trial. 

It appears in the present. instance the de- 
fendant in July was apprised of the existence 
of this mortgage by written notice from the 
holder, and that, in their objection which 
they made to the proof of loss, nothing was- 
said about the omission of this mortgage; 
they therefore must be deemed to have- 
waived it, and cannot now rely upon it. 

It does not appear that the plaintiffs, the 
daughters of the mortgagor knew of this 
mortgage, or that the defendant has in any 
respect suffered any detriment by its omis- 
sion from the proof of loss. They had an 
insurable interest to the full value of the 
property, and the statement, though erro- 
neous, was in this respect immaterial, and 
in no way injured the defendant; and the 
plaintiffs are not to be concluded by this 
mistake and misstatement. Wood, Fire Ins. 
73G. 

It is claimed that plaintiffs should not re- 
cover, bj^ reason of the concealment of 
threats made to the father of plaintiffs, 
which were material. It appears that, mof e 
than two years before the fire, an anonymous 
letter Avas received by their father, J. JI. 
Thompson, informing him that if he did not 
attend to his own business he might be 
homeless; that on another occasion, there 
was some difficulty between him and one 
Nelson Thompson at a school meeting, about 
a teacher, in which Nelson told him. perhaps 
he would not have a home long; that at the 
time he supposed it had reference to his wife 
who had separated from him, and that, if 
there was a divorce, he might have to give- 
up his house. 

It does not appear that this difficulty with 
Nelson Thompson was before the policy was 
issued; and it is manifest that it was not 
understood .as a threat to burn the buildings, 
which would never have been made at a pub- 
lic meeting of the school district. 

The insurance was not procured at or 
about the time the letter was found under 
the door, addressed to the father, but a long 
time afterwards, and then only at the re- 
peated importunities of the agent of the de- 
fendant In Wood on Fire Insurance (398) 
it is said, "In order to avoid the policy upon 
the ground of incendiai-y threats, the danger 
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must be real and substantial, and such as 
materially enhances the risk, and which a 
Ijersou of ordinaiy prudence would not re- 
gard as mere idle talk or report." The facts 
of the present case do not support this objec- 
tion, and it cannot prevent a recovery. 

The specifications of defence set forth va- 
rious stipulations found in this policy, with 
which, it is averred, the plaintiffs did not 
comply; these, however, are not required 
by, or in conformity witli the statute of this 
state, which expressly declares, that "all 
provisions contained in any 'policy of in- 
surance in conflict with any of the provi- 
sions hereof are null and void." 

The remaining question is as to the dam- 
ages, the house being insured for ?3,000, and 
the barn for $400. They were almost en- 
tirely consumed, and no serious question is 
made as to the plaintiff's right to recover 
the amount thus insured upon the bam. It 
is claimed there was an ovei"valuation of 
the house, which was of brick with a wood- 
en addition, built some ten or twelve years 
since, at a cost, it is said, of about §4,800 
by the father of the plaintiffs; these were 
farm buildings in Newfield, the farm con- 
taining about 115 acres, 35 of which were 
cultivated. A large number of witnesses 
estimate the value of the entire property be- 
fore the buildings were destroyed as $3,000, 
and the land as worth now from $900 to 
$1,200. 

There is not found in this policy the usual 
stipulation that the insured, in case of loss, 
may recover the actual cash value of the 
buildings; nor is there any express stipula- 
tion as to how, or on what basis the loss 
shall be estimated; but it is provided, "that 
the cash value of the property destroyed 
shall in no ease exceed the cost to the insured 
of replacing the same, and, in case of a de- 
preciation from use or otherwise, a suitable 
deduction from the cash cost of replacing 
shall be made to ascertain the actual cash 
value." 

Spencer Rogers, an experienced builder in 
this city, has visited the premises since the 
fire and ascertained the dimensions and char- 
acter of the house, and he estimates the cost 
of replacing the same, using the old mate- 
rial, at $2,573. 

The rule of damages as established by the 
supreme court of Massachusetts in Brinley 
V. National Ins. Co., 11 Mete. [Mass.] 195, is 
that the assured is to be indemnified for his 
actual loss; but, by the terms of the policy, 
a suitable deduction is to be made from the 
cost of replacing the building, if buildings 
destroyed had been diminished in value. In 
this case, the building being of brick, the 
diminution in value would be principally 
confined to the roof and painting and inside 
finish, all which must to some extent have 
been defaced or injured during the ten or 
twelve years since it was completed. 

As Rogers never saw the building, I do not 
think his judgment is entitled to as- much 



weight as it would have been if he had been 
conversant with them. Nor is the amount 
at which the estate could have been sold for 
before the fire, with the deduction of the 
present value of the land, the sole criterion 
as to an indemnity to the assured within the 
terms of the present policy. 

Taking into consideration all the circum- 
stances here presented, and that the repairs 
would have cost two hundred dollars to re- 
store the buildings to their original condition, 
I find the value of the house at the time of 
the fire to have been $2,500; and for this sum 
and the $400 insurance on the barn with in- 
terest from Dec. 2, 1878, the plaintiffs are 
entitled to judgment. 



THOMPSON (LOVREIN v.). See Case No. 
8,557. 

THOMPSON (aiACOMBER v.). See Case No. 
8,919. 

THOaiPSON (MAGNIAC v.). See Case No. 
8,956. 



Case Wo. 18,967.- 

THOMPSON V. MANUFACTURING CO- 

[Cited in Thompson v. American Bank Note 
Co., 35 Fed. 204. Nowhere reported; opinion 
not now accessible.] 



THOMPSON (MELLUS v.). See Case No. 9,- 
405. 



Case No. 13,968. 

THOMPSON et al. v. MENDELSOHN. 

[5 Fish. Pat. Cas. 187; i 28 Leg. Int. 388; 8 
Phila. 166; 19 Pittsb. Leg. J. 83.] 

Circuit Court, E. D. Pennsylvania. Nov. 28, 
1871. 

Patents— When Suit Bbought— Epfbgtual 
Relief. 

1. A suit in eqmty for the infringement of 
letters patent may be brought in the circuit 
court for any district in which the defendant 
may be found, although the infringement has 
been committed in another district, in which 
the defendant resides. 

2. The process of the court is primarily di- 
rected against the person of the wrong-doer, 
and it is no sufficient reason against the court 
to award it, that it may not furnish to the 
plaintiff effectual relief, or that its operation 
may be evaded by the defendant. 

Motion for provisional injunction. 

Suit brought [by George Thompson and the 
Pennsylvania Salt Company against Samuel 
Mendelsohn] upon letters patent [No. 15,957] 
for "improvement in devices for putting up 
caustic alkalies," granted to George Thomp- 
son, and more particularly referred to in the 
reports of the cases of Pennsylvania Salt Co. 
V. Gugenheim [Case No. 10,954], and Penn- 
sylvania Salt Co. V. Thomas [Id. 10,956]. 
Since the decision of the latter case, the pat- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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ent liad been extended for seven years, from 
October 21, 1870 [Nos. 2,570 and 2,571]. The 
defendant resided in the city of New Orleans, 
and was engaged in the business of putting 
up and selling caustic alkali in that place. 
He was served with process while passing 
through the city of Philadelphia. 

George Harding, for complainant. 
George H. Earle, T. M. Marshall, and T. 
0. Lazear, for defendant. 

McKENNAN, Circuit Judge. This is a mo- 
tion for a preliminary injunction. The patent 
set up in the bill has been twice contested in 
suits brought in the circuit court for this dis- 
ti'ict, upon substantially the same grounds 
stated in the answer of the respondent here, 
-and it was sustained. For all the purposes 
of the present motion then, the plaintiff's ti- 
tle must be taken as established; and, as in- 
fringement is not denied, the plaintiffs would 
seem to be entitled to a preliminary injunc- 
tion. 

But the answer alleges that the respondent 
is resident in the state of Louisiana, and that 
the infringement of the plamtiffs' patent has 
been committed there, and not in the Eastern 
district of Pennsj^vania. It is therefore urged 
that this court has no power to grant the in- 
junction. 

The patent laws confer exclusive jurisdic- 
tion upon the circuit courts of all suits, in 
law or equity, for invasion of the rights of 
inventors under them, and the judiciary act 
expressly authorizes such suits to be brought 
and process to be served upon defendants in 
any district in which they may be found. 
The conclusion is inevitable that where these 
conditions are complied with, the court has 
power to afford such measure of protection to 
the plaintiffs' rights as it is competent to 
afford in any case, of the subject matter of 
which it has jurisdiction, and in which the 
parties are before it by the due service of 
process. Certainly by no act of congress is 
this power restricted by the fact of the de- 
fendant's residence in another district, or that 
the wrong imputed to him was not commit- 
ted in the district in which the suit is 
brought. The process of the court is primari- 
ly directed against the person of the wrong- 
doer, and it is no sufficient reason against 
the power of the court to award it. that it 
may not furnish to the plaintiffs effectual 
relief, or that its operation may be evaded 
by the defendant. 

The bill was filed in the circuit court for 
the Easteni district of Pennsylvania; the de- 
fendant, Jlendelsohn, was found there, and 
was there duly sen-ed with the subpoena. He 
is, therefore, subject to all such decrees as 
the court may adjudge to be neoessaiy for the 
due administration of equity. The prelimi- 
nary injunction against him is awarded. 

[For other cases involving this patent, see 
note to Pennsylvania Salt Co. v. Gugenheim, 
Case No. 10,954.] 



Case No, 13,969. 

THOMPSON V. MILLIOAN. 

[2 Cranch, O. C. 207.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

LOTTEKIES — MaKYLAN'D STATUTE — DlSTKICT OF 

Columbia — Note — Illegal Coxsiuekatiox. 

It was not lawful, in 1812, in the District of 
Columbia, to sell lottery tickets, in the Potomac 
and Shenandoah Navigation Lottery, althougli 
the lottery was authorized by an act of ihe 
legislature of Maryland passed in 1809 [1 Dor- 
sey's Laws, 590]; and a note given for the 
purchase of such tickets, in 1812, being given 
for an unlawful consideration was void. 

[Cited in Smith v. Chesapeake & O. Canal 
Co., Case No. 13,024.] 

Assumpsit, upon the defendant's promis- 
sory note for 92,422.50, given for the pur- 
chase of tickets in the second class of the 
Potomac and Shenandoah Navigation Lpt- 
teiy, authorized by an act of Maryland pass- 
ed in 1809. 

Mr. Jones, for defendant [Joseph Milligan], 
contended that the sale of such tickets in 
this county is void as being contrary to the 
act of Maryland, 1792, c. 58 [1 Dorsey's Laws, 
288], adopted by the act of congress of 27th 
FebruaiT, 1801 ^2 Stat. 103), as decided by 
this court in Hawkins v. Cox [Case No. 6,- 
243], at June term, 1819. 

Mr. Key, for plaintiff. 

The plaintiff [Jonah Thompson] became non- 
suit. 



THOMPSON (MITCHELL v.). 
9,669. 



See Case No. 



Case Wo. 13,970. 

THOMPSON V. NORWOOD. 
[1 Brunner, Col. Cas. 221; 2 1 Cooke, 346.] 

Circuit Court, D. Tennessee. 1813. 
PoBLio Land— Survey— Entkt— Occupation. 

1. A survey is placed on the same footing as 
an entry bv the Tennessee .act of 1807 [1 Scott's 
Laws. p. 981]. 

2. An occupation entry made without an oc- 
cupancy to justify it is good, except as against 
persons who entered their claims as soon as the 
preference in favor of occupants ceased. 

This was an ejectment brought to recover 
a tract of land lying in Franklin county. 
The plaintiff [Thompson's lessee] derived his 
title under a grant from .the state of Ten- 
nessee to William Bean, dated the 8th day 
of December, 1808, upon an occupant entry 
made on the 3d day of August, 1807. The 
defendant claimed under a grant from the 
state of Tennessee, dated the 28th day of 
May, 1812, founded upon an occupant entry 
made the 3d of July, 1811, in pursuance of 
a previous survey of the 9th of March, 1808. 

1 [Reported b? Hon. William Cranch, Chief 
Judjre.] 

2 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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It was admitted that William Bean was not 
an occupant at the time he made his entry, 
and it was also admitted that at the time 
Norwood made his survey? he was in the 
actual occupancy. 

Mr. Whiteside, for plaintiff, insisted that 
the right of occupancy of William Beau 
could not he contested by verhal testimony 
afterit had passed theproper officer. Whenap- 
plication is made to make an occupant entry 
proof must he exhibited to the surveyor of 
the actual occupancy, and his act ought to 
be considered as not controvertible by ver- 
bal testimony. In this case, however, it 
will not be very material whether the act of 
the surveyor can be impeached or not, inas- 
much as the title of the defendant is not so 
situated as to enable him to do it. Admit- 
ting that Bean was not an actual settler, 
yet he may be viewed in the same light as 
the holder of a common warrant, and as 
such, his entry will be a good one against 
all subsequent enterers. Norwood has no 
right to complain; the land had been previ- 
ously appropriated, and whether by an ac- 
tual occupancy or not, was to him perfectly 
immaterial, because Bean had a right to 
make his entry as the holder of a common 
warrant long previous to the date of the en- 
try made by Norw )od. To enable this court 
to go beyond the grant there must be some 
previous title existing in the defendant, and 
that title, where he has the youngest grant, 
must be by an elder legal entry. In the 
present instance both the entry and gmnt of 
the defendant are of a younger date than the 
grant to the plaintiff. There is then no title 
existing in the defendant to enable him to 
inquire about the plaintiff's title beyond the 
date of his grant. 

Mr. Cooke, for defendant, said that two 
questions arose in the cause: First, could the 
defendant resort back to his survey as the 
origin of his claim; and secondly, whether 
by doing so he could avail himself of the 
want of occupancy on the part of Bean. It 
has been determined in this country that the 
person holding under the youngest grant 
cannot in a court of law contest the right of 
his adversary, unless by producing a legal 
entry of an older date than the grant of his 
adversary. The principle, however, can only 
apply to such of our land claims as arise 
under those parts of the land law which 
speak of the entiy being the beginning of 
the title. Under the general land law and 
the occupant law of 1806 [1 Scott's Laws, p. 
889], an ent^y was the first thing to be done 
by a claimant exhibiting a wish to appro- 
priate any particular spot of ground; but by 
the occupant law of 1807, under which the 
defendant's claim originated, the entry is 
only a secondaiy act; the first is the survey. 
From the provisions of the law of 1807 the 
occupant is firet to make a survey of the 
land as an evidence of his disposition to ap- 
propriate it as an occupant; and at an after 
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period he is to make his entry in pursuance 
of the survey, and apply his wai-rant. Upon 
the same principle therefore that in other 
cases permission is given the party having 
the youngest grant to rely also upon his enti-y 
in a court of law, the defendant in this case 
ought to be permitted to 'io back with his 
title »to the survej. This being of an older 
date than the grant to Bean, the inquiry 
then properly occurs .with respect to the va- 
lidity of the previous entry upon which. that 
grant is founded. Bean's entry upon the 
face of it appears tci be upon an occupant 
claim. It is admitted that he was not an 
occupant; and inasmuch as when a claim is 
made under the provisions of a statute those 
provisions ought strictly to be pursued, it 
would seem that Bean's entry is wholly il- 
legal. And such was the opinion of this 
court in the case of Bass v. Dinwiddle [Case 
No. 1,092], decided at last term. 

BY THE COURT. We do not consider 
that the act of the surveyor in permitting 
the entry to be made is conclusive evidence 
of the right of occupancy on the part of 
Bean. If it were so an imposition upon that 
officer which might be easily effected in a 
case where the proceeding is wholly ex parte 
could not afterwards be detected. This the 
court are not disposed to tolerate. It is a 
general rule that the person claiming under 
the youngest grant cannot in a court of law 
impeach the grant of his adversary except 
by showing an elder legal entry. But it has 
been urged by the counsel for the defend- 
ant that under the law of 1807 a survey 
is placed upon the same footing. The court 
are inclined to think that as between two 
occupants the position contended for is cor- 
rect. The survey is an appropriation of the 
land, and will stand good against any sub- 
sequent claim whether by survey or by 
entry. But in this case we are of opinion 
that although the defendant may have a title 
at law originating with the date of his sur- 
vey, still he cannot be permitted to contest 
Bean's right of occupancy. Had the survey 
of Norwood been made after the date of 
Bean's entiy, and at a time when none but 
occupants could enter, the • question would 
have been of a different description. When 
the office opened in 1807 the common holders 
of warrants were obliged to have them list- 
ed, and draw for priority of entry. This 
was not the case with respect to occupant 
claims. These were entitled to be entered 
before the others. If under such circum- 
stances a man should claim to be an occu- 
pant, and make his entry as such, when in 
truth he was no occupant, he could not hold 
the land in opposition to an entry made by 
the common holder of a warrant as soon as 
the obstruction created by the occupant pref- 
erence was removed. In this case the sur- 
vey of Norwood was not made until the 19th 
of March, 1808, long after the obstruction al- 
luded to had ceased to exist ' To him it was 
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perfectly immaterial whether Bean entered 
as an occupant or not. We are therefore of 
opinion that Bean's entiy as it regards Nor- 
wood's claim is to be considered as a good 
one, upon the ground of his being the holder 
of a warrant, who in some shape had a 
right to make an entry without attending to 
the question of occupancy. The ease o& Bass 
V. Dinwiddle [supra], is widely distinguish- 
able from this. There the entry of Dinwid- 
dle was made when none but occupants had 
a right to enter; and the entry of Bass was 
made only two days afterwards, the moment 
the obstruction enacted by the occupant pref- 
erence was removed. 
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THOMPSON et al. v. The OAKLAND. 

[4 Law Rep. 349.] 

District Court, D. Massachusetts. Nov., 1841. 

Seamex— SuippixG Articles— Pakol Agreement 
— CoMpLETiox OP Voyage— Wages as 

COMPENSATIOX. 

1. Shipping articles described the voyage to 
be from Boston to one or more ports south, 
thence to one or more ports in Europe, and 
back to a port of discharge in the United States: 
Held, tliat the description was sufficiently cer- 
tam to bind the parties to the performance of 
the voyage. 

2. A parol understanding that the vessel was 
not to complete the voyage described in the 
shipping articles, is not admissible. 

3. Inability to obtain freight is not such a 
necessity as absolves the owner from his con- 
tract to perform the voyage described in the 
articles. 

4. Where owners refused to perform the voy- 
age to Europe, and the ship returned with the 
seamen on board to the home port, a sum equal 
to one month's wages was allowed to each sea- 
man as compensation for the loss of the voy- 
age to Europe- 

In admiralty. 

R. H. Dana, Jr., for libellants. 
Wm. Dehon, for respondents. 

SPRAGUE. District Judge. The libellants 
were mariners on board the ship. The voy- 
age, as described in the shipping articles, 
was "from Boston to one or more ports 
south, thence to one or more ports in Europe, 
and back to a port of discharge in the Unit- 
ed States." They sailed from Boston on the 
21st of June, and arrived in Hampton Roads 
about the 3d of July. The captain proceed- 
ed to Petersburg, and endeavored to obtain 
freight for Europe. He also, by correspond- 
ence, made inquiries at Charleston, Savan- 
nah, and Mobile, but did not succeed in ob- 
taining business. About the 7th of August 
the captain determined to return to Boston, 
and on that day the whole crew went aft 
and inquired of the captain whether he 
meant to get other men in the place of those 
(four or five in number) who had been dis- 
charged from sickness. He replied, no; that, 
as the ship would return to Boston, he did 
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not intend to procure other hands. They 
then asked for their discharge, saying they 
thought the articles broken by not going to 
Europe. The cS^ptain refused to discharge 
any of them, and declared that they should 
all return with him to Boston. They were 
then ordered by the mate to go to work, and 
they obeyed. On the next day (the 8th of 
August), the ship sailed for Boston, and ar- 
rived on the 14th. The crew were dischar- 
ged the same day. The libellants were paid 
their wages, at the rates stipulated in the 
articles, up to the time of their discharge. 
They now claim compensation for the loss of 
the voyage to Europe, and for being refused 
their discharge at James river. 

To this claim it Is objected on the part of 
the respondents— fii-st, that the articles are 
not obligatory, because it is said that the 
voyage is not sufficiently described; that 
there is no description of ports, no prescrib- 
ed terminus, and no limitation of time. It 
is argued that the articles admit of any num- 
ber of voyages between ports south, and 
then between ports in Europe. To this the 
libellants' counsel replies, that the fair un- 
derstanding of the articles is, that the ports 
south shall be visited only for the purposes 
of the European voyage, and the ports in 
Europe only for the purposes of the home 
voyage. This, I think, is the true interpre- 
tation, and makes the voyage sufficiently 
definite to be obligatory upon the parties. 
In Brown v. Jones [Case No. 2,017], cited for 
the libellants, the voyage described was 
"from the port of Boston to the Pacific, In- 
dian, and Chinese Oceans and elsewhere, and 
on a trading voyage, and from thence to Bos- 
ton." There no ports were designated, nor 
any time limited, yet it was held that the 
oceans must be visited in the order in which 
they were mentioned, and wages were de- 
creed to the crew, who deserted the vessel 
at Canton, whence she was about to return 
to the north-west coast. In the case of The 
Saratoga [Id. 12,355], the voyage described 
was "from Boston to Amelia Island, at and 
from thence to port or ports in Europe, and 
at and from thence to her port of discharge 
in the United States." The suit was for 
wages, and was zealously defended by most 
eminent counsel, yet no question was made, 
either by counsel or by the court, of the 
sufficiency of the description of the voyage. 
In the case of The Crusader [Id. 3,456], which 
has been pressed upon the court by the coun- 
sel for the respondent, there were no written 
articles, and the vessel was to be employed 
in the coasting trade, from place to place, 
without any limitation of time or restilction 
of places. If this contract was obligatory, it 
would bind the libellant to perpetual service, 
at the will of the master; while, on the other 
hand, the master might terminate it at pleas- 
ure, by giving up the trade, and there was 
therefore, no mutuality. On these groimds 
the court was of opinion, that the libellant 
might terminate the conti-act at any reason- 



> [23 Fed. Cas. page 1065] 



THOMPSON (OTTERIDGE v.) 



able time and place. The difference between 
that case and the present is manifest. 

The next ground taken in the defense is, 
tliat it is the usage of the port of Boston for 
ships which go south in search of freight for 
Europe to return, if freight cannot be ob- 
tained. "Without pausing to inquire how far 
a usage of any port can vary the written arti- 
cles so carefully prescribed by acts of con- 
gress, it is sufficient that no usage has been 
proved which can affect the present case. Re- 
spectable ship owners have testified that they 
have long been engaged in this trade, and 
that they know of constant instances of ves- 
sels returning when they fail of procuring 
freight, and that they never knew an instance 
of a claim for compensation for the loss of 
the voyage to Europe. They admitted, how- 
■ever, that the original crews very seldom re- 
turned in the vessels; and we have, more- 
over, no evidence that the articles did not in 
those cases, provide for the return to Boston. 

The next objection is, that there was, in this 
case, an understanding between the libellants 
and the owner that the vessel might return, 
and that some of the libellants received addi- 
tional advance in consideration of this chance. 
This is not sufficiently proved, and even if the 
■evidence of it were much sti-onger than it is, 
it would not be permitted to control the writ- 
ten articles. This would be inconsistent with 
well-established principles of law, and with 
the statutes of the United States, which have 
sought with much solicitude to give to sea- 
men the protection of a written contract. 
Act, 1840 [Langtree's Ed.] c. 23, § 3 '[5 Stat. 
■395, c. 48]. 

It is further contended, that the voyage was 
al^andoned from necessity, because freight for 
Em'ope could not be obtained. It is replied 
on behalf of the libellants, that this is not 
the kind of necessity which will excuse the 
■owner from performing his contract; that it 
must be vis major, or an inevitable, overpow- 
ering necessity; in the nature of a common 
calamity; while this is a mere contingency 
in trade, one very likely to occur, and which 
■could have been foreseen and provided for in 
the contract. The only authority adduced for 
the respondents' view is a remark of Sir 
Christopher Robinson, in giving his opinion in 
the case of The Cambridge, 2 Hag. Adm, 247, 
in which he says tliat he finds in Sir Ed- 
ward Simpson's notes, cases in which the ne- 
■eessity of going to St. Petersburg for a cargo 
which the master had been disappointed in 
obtaining at Hamburg, and detentions arising 
from the stress of weather, or the order of the 
government, have been held not to be devia- 
tions amounting to a breach of the mariner's 
contract, such as would entitle them to their 
discharge. The terms of the contract do not 
appear, and they are most material to be 
known, in order to understand a question of 



mere deviation, as that was; or are we en- 
lightened by any particulars of the case or 
reasons of the court. On the other hand, Sir 
John NichoU states that veiy case of inabil- 
ity to obtain freight as not discharging the 
owner from his contract with the mariners: 
"A mariner, it is true, may be entitled to 
wages, even if no freight is earned, as when 
a vessel is sent out on a seeking voyage, in 
search of freight, and obtains none." The , 
Lady Dm-ham,. 3 Hag. Adm. 202. In the case 
of The Mary [Case No. 9,186], the mariners 
shipped for a voyage from New York to New 
Orleans and back to New York or such other 
port as the ship might take freight for. 
Freight was earned to New Orleans, but the 
ship remained there a year without obtaining 
freight for any other port, and then the mas- 
ter discharged the seamen. It was contend- 
ed, that, as the ship did not earn freight after 
her arrival at New Orlea.ns, the crew were 
not entitled to wages; but the court gave 
them wages for the whole time the vessel lay 
at New Orleans, and up to the time of their 
return to New York.i 

The only remaining question is the amount 
of compensation to be awarded. This is gov- 
erned by no fixed rule. The court is to give 
as much as, under the circumstances of the 
case, it shall deem proper. There is nothing 
in the conduct of the owner that calls for ex- 
emplary damages. There has been no wan- 
ton violation of the contract, and the men 
have been brought to a home port and paid 
theu* wages to the time of theh" discharge. 
He has also made some offer of additional 
compensation. On the other hand, the con- 
duct of the libellants has been exemplary. 
When their requests to be discharged were re- 
fused, they went quietly back to their work, 
and faithfully performed their duty until dis- 
charged. In a case in which the voyage was 
broken up at the home port, Judge Peters al- 
lowed one month's pay in addition to the 
wages actually earned. "What the voyage 
was, and where begun is not stated. "Woolf 
V. The Oder [Case No. 18,027]. The same 
Judge in Hindman v. Shaw [Id. 6,514], says 
that in voyages broken up in the "West Indies, 
or distant ports in the United States, he has 
given seamen one month's pay, although this 
has been sometimes refused. 

On the whole, I am of opinion that the libel- 
lants are entitled to one month's pay each, as 
damages, and to the costs. 



THOMPSON (OTTERIDGE v.). See Case 



1 In addition to 3 Hag. Aflm. 202, and The 
Mary [supra], the counsel for the libellant cited, 
to this point. The Saratoga [supra]; Curt. Merch. 
Seam. 295; and 1 Hag. Adm. 347. 
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THOMPSON V. PERKINS et al. 

[3 Mason. 232.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1823. 

PitisciPAL AND Agext — Del Credere Agest — 
Notes Takex— Tkaciso Property. 

1. If a factor del credere sells the goods of his 
prin-^iyal. and takes negotiable securities in pay- 
me. , and fails before they become due, and as- 
signs those securities to his assignees, in favor 
of his creditors, and the assignees afterwards re- 
ceive the money when the notes become due, the 
principal may recover the money from the as- 
signees, subject to a deduction of the lien of the 
factor for his commissions and charges. 

[Cited in Calais Steamboat Co. v. Scudder, 2 
Black (67 U. S.) 385: Nutter v. Wheeler, 
Case No. 10,384.] 

[Cited in Lewis v. Brehme, 33 Md. 421; Lee 
V. Hennick (Ohio Sup.) 39 N. E, 474; Ilsley 
V. Jones, 12 Gray, 264. Cited in brief in 
Dickinson v. Gray, 7 Allen, 31; Baker v. 
New York Nat. Exch. Bank, 100 N. Y. 34, 2 
N. E. 452 ] 

2, Wherever the principal can trace his prop- 
erty, as distinct from that of the factor, he can 
recover it, into whosesoever hands it may come. 

[Applied in Yates v. Curtis, Case No. 18,127. 
Cited in Piatt v. Oliver, Id. 11,115; Whelp- 
ley V. Erie Ry. Co.. Id. 17,504; Terry v. 
Bamberger, Id. 13.837; Commercial Nat. 
Bank v. Armstrong, 39 Fed. 692.] 

[Cited in Boston & M. R. Co. v. Warrior JIow- 
er Co., 76 Me. 261; Merrill v. Bank of Nor- 
folk, 19 Pick. 34; Baker v. New York Nat. 
Exch. Bank. 100 N. Y. 34, 2 N. E. 452; Boca 
V. Byrne (N. Y. App.) 39 N. E. 813; Over- 
seers of Poor V. Bank of Virginia, 2 Grat. 
548: Vance v. Kirk, 29 W. Va. 354, 1 S. E. 
717J 

Assumpsit on the money counts. Plea, the 
general issue. 

The case at the trial was this. The plain- 
tiff [Edward Thompson], a merchant of Phil- 
adelphia, consigned goods to Messrs. W^ins- 
low, Channing & Co. who were auctioneers 
in Boston, for sale. Messrs. Winslow, Chan- 
ning & Co. accordingly sold the same, and 
took negotiable promissory notes, payable on 
time, in their own names, for the amount of 
the sales. Afterwards, and before the notes 
became due, they failed and assigned their 
property to the defendants [Thomas H. Per- 
kins and others], as assignees, for the bene- 
fit of their creditors, and among other as- 
signed propei'ty were the notes taken for the 
goods of the plaintiff. The assignees receiv- 
ed payment of the notes; and the present 
action was brought to recover the amount 
of the money so received on these notes, de- 
ducting the commissions and charges of the 
auctioneers, who acted under a del credei'e 
commission. At the trial a verdict w-as tak- 
en for the plaintiff, subject to the opinion of 
the court. 

Mr. Hubbard, for plaintiff, argued that 
the plaintiff was entitled to recover. The 
general principle is, that the owner is enti- 
tled to recover, whenever he can ti'ace his 
own property, or its proceeds, as distinguish- 

1 [Reported by William P. Mason, Esq.] 



ed from the factor's. It makes no difference, 
that the notes are taken in the factor's name. 
So is Scott V. Surman, Willes, 400. The same 
doctrine is stated in a stronger case, Price v. 
Ralston, 2 DaU. [2 U. S.] 60. And the same 
doctrine is recognized in Goodenow v. Tyler, 
7 Mass. 36. The sale does not vest any prop- 
erty in the factor. The money is still that 
of the principal. George v. Clagett, 7 Term 
R. 359. Neither does the payment of a del 
credere commission change the operation of 
the principle. A guaranty is not a purchase 
of the goods by the factor. It is merely a 
collateral undertaldng to pay in case of the 
insolvency of the vendee. If it were other- 
wise, the principal would lose the security of 
the vendee, and possess only that of the fac- 
tor. If the vendee were not also liable to the 
principal in such case, then it would not be 
a case ot guaranty, but of direct original pur- 
chase by the factor. But the law is other- 
wise; the vendee is originally liable to the 
principal, and the factor's responsibility is 
only auxiliary. There are two securities, and 
not one only. Ex parte Murray, Cooke, Bankr. 
Laws, 400, is in point. Also, 1 Mont. Bankr. 
577; Bull. N. P. 42; 3 Willes, 187; Scrimshire 
V. Alderton, 2 Strange, 1182; Estcott v. Mil- 
ward, 7 Term R. 359, note; Mace v. Cadell; 
Cowp. 232; 13 Vin. Abr. "Factor C." p. 4; 
2 Marsh. Ins. 295; 1 Liverm. Prine. & Ag. 274, 
275. The cases in respect to mutual credit 
do not apply here. They only respect the 
vendee and factor; not the right of the prin- 
cipal. 7 Term R. 359. The case of Grove v. 
Dubois, 1 Term R. 112, has been doubted. 2 
Mont, Bankr. 128. He cited, also, Ex parte 
Dumas. 1 Atk. 232; 2 W. Bl. 1154; 3 Bur- 
rows, 1368; 18 Ves. 239; 2 Vern. 638; 5 Term 
R. 227; 3 Maule & S. 562. 

William Sullivan, for defendants. 

The plaintiff was not owner of these notes. 
They were the notes of the factors taken in 
their own name, though for the sale of the 
goods of the plaintiff. The factors acted un- 
der a del credere commission; this made them 
in effect, as to the plaintiff, principals, and 
not merely collaterally liable. A factor del 
credere is directly liable. Grove v. Dubois, 
1 Term R. 112. The plaintiff could never 
have recovered these notes from the factors 
in any suit. If the principal will release 
the factors from the guaranty, he may en- 
title himself to the notes, paying the com- 
missions and charges; but not otherwise. 
The principal could not, in a ease like this, 
if the notes had been paid to the factors, 
have sued the factors for monej' had and re- 
ceived; but his remedy must be by suit on 
the guaranty. Gall v. Comber, 1 Moore, C. P. 
279; Earing v. Corrie, 2 Barn. & Aid. 137; Mac- 
kenzie V. Scott, 6 Brown, Pari. Cas. 280. The 
case here is not like cases under the bankrupt 
act. The assignees here took for creditors, 
and received the notes in part payment of their 
debts. Paley, Prin. & Ag. p. 39. Under the 
bankrupt act, the party is discharged by the 
act of the creditors. Here, it is a private 
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agreement and discharge and in considera- 
tion of a private assignment,, 

Mr. Hubbard, in reply. 

Whether the plaintiff can recover or not 
depends on this, whether he had property in 
the notes. If he had, the money received by 
the assignees Tvas to his use. If the goods 
Iiad not been sold, the assignees could not, 
on such an assignment, have held them. We 
contend, that these notes were the plaintiff's, 
as much so as the goods. The money re- 
ceived was therefore the plaintiff's money. 
The assignees were but trustees of the fac- 
tors. 

STORY, Circuit Justice. In this case the 
sole question is, whether the notes taken in 
.payment iCor the goods of the plaintiff, upon 
the sale by Messrs. Winslow, Channiug & 
Co. were the property of the latter at the 
time of their failure. If so, then they pass- 
ed by the assignment to the defendants; if 
not, then the present action is completely 
sustained. Nothing is better settled at the 
present day than the doctrine, that the prin- 
cipal is entitled to recover, whenever he can 
ti*aee his own property and distinguish it, 
or its proceeds, from the mass of the proper- 
ty of his factor. If it has been sold and 
notes taken in payment, and these can be 
specifically asceilained, they remain the 
property of the principal, and he has a right 
to receive them, discharging at the same 
time any lien of the factor. I need not cite 
authorities on this point. They are very 
numerous, and have ably collected in Mr. 
Livermore's very valuable treatise on Agen- 
cy, and in Mr. Montague's on the Bankrupt 
Laws. 1 Liverm. Princ. & Ag. (1818) p. 267, 
c. 7; Mont, Bankr. Laws (1819) p. 577, c. 40. 
The case of Scott v. Surman, Willes. 400 
(see, rlso, Taylor v. Plumer, 3 Maule & S. 
562), is a leading case on the subject; and 
in it. Lord Chief Justice Willes, with his ac- 
customed diligence, accuracy, and learning, 
has summed up and expounded the general 
principles and authorities. That case com- 
pletely disposes of this, for there the factor 
took the notes payable to himself, or order, 
unless the fact, that the factors were act- 
ing under a commission del credere, or, in 
other words, were guarantees of the pay- 
ment, changes the legal posture of the par- 
ties. And it is insisted, that the guaranty 
made the notes the absolute property of the 
factors. That is a proposition, however, ex- 
tremely difficult to be maintained upon prin- 
ciple, and as little consonant with authority. 
It is true, that in Grove v. Dubois, 1 Durn. 
& E. [Term R.J 112, which was the case of 
a policy broker. Lord Jlansfield lays down 
the doctrine, that a commission del credere 
is an absolute engagement to the principal 
from the broker, and makes him liable in 
the first instance without any necessity of 
resorting to the purchaser, or other contract- 
ing party. And Mr. Justice Buller, in the 
same case, sai 1, that a previous demand and 



refusal of the debtor had never been in 
practice required. Whether this doctrine 
can now be supported is matter of great 
doubt It has been questioned by a very 
acute reporter, (7 Taunt 480, note a), and 
seems utterly at variance with the decision 
of Lox'd Chief Justice Gibbs, in a recent 
case. Peele v. Northcote, 7 Taunt. 478. 
He there said, speaking of a policy broker, 
that he "was to guarantee all the underwrit- 
ers for a del credere commission, and was 
therefore, it was quite clear, liable only in 
the second instance to make good the loss, 
in case a loss should arise." Lord Ellenbor- 
ough too, in delivering the opinion of the 
court, in Morris v. Cleasby, 4 Maule & S. 
566, expressly declared, that the court could 
not accede to the proposition laid down in 
Grove v. Dubois. "The doctrine so laid down," 
says he, "appears to us to reverse the rela- 
tive situations of principal and factor, and to 
have a tendency to introduce uncertainty and 
confusion into the law on this subject." See, 
also. Gall v. Comber, 7 Taunt. 558. But it 
is not necessary to consider this point be- 
cause Lord Mansfield, in the same breath ad- 
mits, that the law allows the principal,, in 
such a case, for his benefit, to resort to the 
debtor,- as a collateral security. This is a 
plain admission, that the property in the pol- 
icy is not l>y the guaranty, vested absolute- 
ly in the broker, but that the assured might 
control it. It tacitly concedes, that a guar- 
anty does not vest any title in the broker, 
which the law would not otherwise vest in 
him. In truth, the case before his lordship 
did not cdll his attention to the rights of the 
principal in this respect, but merely to the 
right of set-off by the broker against the un- 
derwriter, as a case of "mutual credit," un- 
der the bankrupt acts. And for the same 
reason we may dismiss the later cases, which 
have turned upon similar disciissions. See 
Baker v. Langhorn, 4 Camp. 396, and note, 
399; Koster v. Eason, 2 Maule & S. 112; 
Morris v. Cleasby, 4 Maule & S. 566. Lord 
EUenborough, in one of them, uses this strong 
language, "that the broker, with a del cre- 
dere commission, may be looked upon as 
the owner of the policy, and he being an- 
swerable to the insured for the loss, the 
amount may be considered as 'due to him." 
Wienholt V. Roberts, 2 Camp. 586. It may 
be so as between the broker and underwriter 
on a set off of "mutual credit;" but it is 
quite a different question as between the 
broker and his piincipal. For, as between 
the latter, the cases abundantly show, that 
the insured is the real owner, subject only 
to the lien of the broker. See Gumming v. 
Forester, 1 Maule & S. 494; Peele v. North- 
cote, 7 Taunt 478. The analogy, therefore, 
so far as it bears upon the present ques- 
tion, is against the distinction, which the de- 
fendants attempt to set up. 

The case of Mackenzie v. Scott, Brown, 
Pari. Cas. 280, has also been cited in support 
of this distinction; but upon examination it 
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will not lie found to apply. It is not very 
aasy to ascertain upon wliat precise point 
that judgment turned, as no reasons are giv- 
en by tlie house of lords. But it may be 
gathered from the facts, that the principal 
controversy was, whether a factor, with a 
del credere commission, was discharged from 
liability by remitting the amount to his prin- 
cipal in an unproductive bill, payable to and 
endorsed by the factor. It was decided, that 
he was not; and as it may be fairly presum- 
ed, either upon the common ground, that the 
factor was liable upon his indorsement, or, 
that the bill was not received as an absolute 
payment, so as to extinguish the guaranty. 
At all events, it is no rashness to assert, that 
it steers wide of the present question. 

The ease of Gall v. Comber, reported in 1 
Moore, C. P. 279, and 7 Taunt. 558, turned 
upon this point, that at all events the prin- 
cipal "could not maintain a suit of indebita- 
tus assumpsit for goods sold and delivered 
against his factor del credere, after a sale 
of the goods; for if the factor was strictly 
liable to the principal, it was not as pur- 
chaser of the goods, but as making a con- 
tract of a peculiar nature, and that it ought 
to be specially laid in the declaration, as 
iirising from the del credere commission. 
And at the trial. Lord Chief Justice Gibbs 
considered it as merely a guaranty, that the 
price should be paid. So far as this ease 
goes, it shows that the factor does not be- 
come the purchaser of the goods by a sale 
under a del credere commission. The view 
thus taken of a del credere commission is 
confirmed by what fell from L6rd Ellen- 
borough, in Morris v. Cleasby, 4 Maule & 
S. 566, 574. His language is: "The guaran- 
tee is to answer for the solvency of the ven- 
dee, and to pay the money if the vendee 
does not; on the failure of the vendee he 
is to stand in his place, and to make his 
default good. Where the form of the action 
makes it neeessaiy to declai'e on the guar- 
anty, application to the principal must be 
stated on the record." 

No other cases have been cited by the 
defendants, that require any particular ob- 
servation. I will now shortly advert to 
those, which establish a doctrine wholly in- 
consistent with the argument of the de- 
fendants. And first, the case of Serimshire 
v. Alderton, 2 Strange, 1182. There the 
plaintiff consigned some goods for sale to a 
factor, with a del credere commission. Aft- 
er the sale, and before payment by the 
purchaser, the factor failed, and the plain- 
tiff brought his action after notice and de- 
mand against the purchaser to recover the 
amount. Lord Chief Justice Lee held, 
against the opinion of a special jury, that 
the plaintiff was entitled to recover, upon 
the ground, that the factor's sale created a 
contract between the owner and the buyer. 
And his opinion was afterwards confirmed 
by the whole court; and has ever since been 
held to be good law. See Estcot v. Milward, 



cited in Cooke, Banki. Law, 383. The doe- 
trine in Bull. N. P. 130, is therefore over- 
ruled. Here then we have a direct authori- 
ty, that the guaranty did not change the 
relation of the factor; and that the money 
due was still the money of the principal. 
If this be so, what difference can it make, 
that a note has been taken to secure the 
payment? Must not an instrument, which 
merely evidences, but does not extinguish, 
the debt, follow the nature of its principal? 
If the owner is entitled to the debt, is he 
not entitled to that, which was taken to 
evidence it? I meddle not with the fact, 
that here there were negotiable instruments. 
If they had been negotiated, and the money 
received by the factors, in the course of 
business, that would have deserved a very 
different consideration. But let the right- 
ful possession of the notes be in whom they 
may, if the money due was still, notwith- 
standing the guaranty, the money of the 
plaintiff, when the defendants received it, 
it was, in point of law, upon the authority 
of this ease, money had and received to his 
use. To the same effect is Ex parte Mur- 
ray, Cooke. Bankr. Law (8th Ed.) 384, where 
the lord chancellor held, that money re- 
ceived by the assignees after the banKrupt- 
cy, in payment of goods sold by the bank- 
rupt under a del credere commission, be- 
longed to the owner of the goods, and de- 
creed the assignees to pay it accordingly. 
No answer has been given to these deci- 
sions, except that they arose under the 
bankrupt laws. But that circumstance 
would make them of stronger application on 
the other side, if they were contested upon 
the gi'ound, not of real ownership, but of re- 
puted ownership under the bankrupt act 
of 21 Jac. I., c. 19, § 11. It does not how- 
ever appear, that in Serimshire v. Aldeiton 
the case arose in bankruptcy. The case of 
Robson V. Wilson, reported by Mr. JIarshall 
in his work on Insurance (1 Marsh. Ins. bk. 
1, p. 295, C. 8, § 2), is a very strong authority 
to the same effect. There, Wilson, a broker 
at Liverpool, was in the habit of sending 
orders to Stoddart, a broker at Newcastle, 
to effect insurances. Wilson, for a del 
credere commission, guaranteed the pre- 
miums on all the orders, and was to pay 
them, as received, to Stoddai't, and Stoddart 
was to pay all losses, and for a like com- 
mission Stoddart also guaranteed the pre- 
miums to the underwriters. Stoddart be- 
came bankrupt, and at the time of his bank- 
ruptcy £79 were in the hands of Wilson, be- 
ing the premium on a policy underwritten 
by one Robson, the plaintiff. The latter had 
settled accounts for premiums with Stod- 
dart, and taken his notes for the general 
balance, and brought his action against Wil- 
son for the £79, as money received to his 
use. The court held him entitled to recover. 
And Lord Kenyon, on that occasion, said: 
"■Where a factor has received money belong- 
ing to his principal, and it becomes blended 
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with his own estate, and cannot he distin- 
guished from it, the principal must come in 
-with the general creditors. But here it is 
clearly distinguishahle from the hanlirupt's 
estate. Before it is paid to the factor del 
credere, he becomes a banlsnipt; it is there- 
fore no part of the general fund, and the 
principal has a right to claim it" Here 
is a case decided with no reference to any 
peculiar doctrine in bankruptcy; but stand- 
ing on general principles, and necessarily 
affirming, that a del credere commission did 
not create an original ownership of the 
premium in the brolier, or change the gen- 
eral relation between the principal and the 
underwriter, as debtor and creditor. 

If then these decisions constitute the law, 
(and they have been no where denied, but 
on the contrary, referred to by the best ele- 
mentary writers,^l Mont. Bankr. 577, c, 40; 
1 Cooke, Bankr. Law, 4th Ed., 400, etc.,— 
as settling the doctrine,) there is an end of 
the defence, and judgment must be given 
for the plaintiff. And I may add, that our 
own state court has fully recognised the 
doctrine. In Kelley v. Munson, 7 Mass. 319 
(see, also, Price v. Ralston, 2 Dall. [2 U. S.] 
GO; Messier v. Amery, 1 Yeates, 540; Hour- 
quehie v. Girard [Case No. 6,732]; Whart. 
Dig. 10, pi. 39), Mr. Justice Sewall, refer- 
ring to the case of a guaranty, admits, that 
the principal may intercept the debt in the 
hands of the buyer, not prejudicing thereby 
any right of set-oflE in the latter against the 
factor, who deals in his own name, without 
disclosing the agency. And upon principle, 
if there were no authority in point, the re- 
sult must be the same. The moment it is 
conceded, that notes taken by the factor 
in his own name, in payment for the goods 
of the principal, when identified, are the 
property of the principal, (and the authori- 
ties on this point are entirely conclusive, — 
Scott V. Surman, .Willes, 400; Ex parte Du- 
mas, 1 Atk. 232; Ex parte Emery, 2 Ves. 
074,)— it can make no legal difference, 
whether the factor be with or without a 
commission del credere. What is the nature 
of such a guaranty? It is merely an under- 
taking to pay, in case there should be a 
failure of payment by the buyer. It is not 
a' direct, original liability to the principal, in 
the same way as if the factor was himself 
the purchaser, excluding the liability of the 
real purchaser. The principal may, at any 
time, waive the guaranty and claim posses- 
sion of the notes from the hands of the 
factor, discharging any lien of the latter. In 
Khoi*t, the guaranty does not any more trans- 
fer such notes to the factor as property, 
than a guaranty of any other notes held by 
the principal, not arising under factorage 
business. Suppose the buyer should actual- 
ly pay the money to the principal, what 
pretence would there be for the factor to re- 
cover it back from the principal? Upon rea- 
son, upon the nature of the contract, upon 
general justice and equity, the produce of 



property ought to belong to the owner, if it 
is distinguishable from that of the factor. 
His undertaking that the owner shall, at all 
events, receive it, in no shape changes the 
nature of the property, or the rights of the 
owner, growing out of that consideration. 
The factor, without a commission of del 
credere, has but a lien on the proceeds for 
his charges-; with it, he has still but a lien 
for additional charges, growing out of the 
extraordinary responsibility. The character 
of the transaction is not thereby changed in 
its nature, but only in degree. A guaranty 
superinduced after the sale would not 
change the property in the notes. . Why then 
should an antecedent guaranty? 

My opinion, upon the most mature reflec- 
tion, is, that the plaintiff is entitled to judg- 
ment for the full amount of all the notes of 
which the defendants have received pay- 
ment. Judgment accordingly. 
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THOMPSON V. The PHILADELPHIA. 

[1 Pet. Adm. 210.] i 

District Court, D. Pennsylvania. 1805. 

Seaman — Wages — Failure to Repoht at Time 

APPOIXTEH in ARTICL.es — ISnULGEXCE BY 

IIaster— UNLAniNG — Witness. 

.1. Wage? withheld by the owner of the ship 
in eonsequencr* of the mariner not having ren- 
dered himself on board at the hour appointed in 
the articles. 

2. Wages decreed, on proof of special indul- 
gence to the mariner. 

3. Time given beyond 15 days, on special cir- 
cumstances, for unlading. 

[Cited in Tlie Martha, Case No. 9,144; The 
Mary, Id. 9,191.] 

4. Where seamen may be admitted witnesg^g 
for each otlier; and where not. , 

A sum of money, said to be due to a sea- 
man for wages, was withheld as a penalty 
for not rendering himself on board, agreeably 
to act of congress, at the hour appointed. A 
seaman, one of the crew, who was involved 
with the present complainant, in a controver- 
sy with the ownei-s, by an entry in the log- 
book, for neglect to render himseLE on board, 
was offered as a witness by the complainant's 
counsel. The entry in the log-book was in- 
sisted on by the owner of the ship, as incon- 
trovertible evidence. 

PETERS, District Judge. At first I thought 
the witness should be rejected, as one con- 
cerned in interest on the same points, agree- 
ably 'to the law, as laid down in Strange and 
other books of authority. But as it is stated, 
that special circumstances attend the case of 
the complainant, distinguishing it from that 
of others, I admit the witness. As to the 

1 [Reported by Richard Peters, Jr., Esq.] 
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entry in the log-book, it is only prima facie 
evidence. The witness proving an indulgence 
given to the seaman by the captain, beyond 
the hour set down on the articles, wages in 
full decreed to be paid- In this case, although 
the ship had ended her voyage more than fif- 
teen days, yet it having been alleged and not 
denied, that due diligence had been used, but 
the vessel could not be unloaded, I give fur- 
ther time for payment. 

On the point of admitting seamen to be wit- 
nesses for each other, it is settled here, that 
one seaman cannot be a witness for another, 
if the witness and the party have a common 
interest in the point in contest. If the ques- 
tion be the loss of the ship— embKizlement 
equally affecting the Avhole crew — negligence, 
misfeazance, or malfeazance, to which all 
must contribute in damages, one of the crew 
cannot be admitted a witness for another. 
But where special circumstances distinguish 
cases— where one having made a similar con- 
tract with the other, the breach or perform- 
ance whereof may happen without affecting 
the other — where special indulgences are giv- 
en to one, though not to the rest, a sea- 
man may be a witness for another. TS'here 
seamen are involved in similar breaches of 
contract, though the agreement of each is 
separate and independent, I hear them with 
caution. But this affects credit, not compe- 
tency. 



Case Wo. 13,974. 

THOMPSON V. PHILLIPS. 



[Baldw 246.] i 

Circuit Court. E D. Pennsylvania. 
1830. 



Oct, Term, 



Execution — Sale of Land uxder — Marshaf/s 

Deed — Lien of Judgment — Coxstuuc- 

TioN BY State Cocht. 

1. Where a levy and inquisition were set 
aside by the court, but the fieri facias not set 
aside, a new inquisition was held and returned 
with the fieri facias and levy annexed, condemn- 
ing the propertj" a venditioni exponas was is- 
sued, the property sold and deed acknowledged 
by the marshal in open court: Held, that the 
validity of the sale was not affected by the want 
of an alias fieri facias, or a new levy. 

[Cited in Dudley's Case, Case No. 4,114; 
Dawson v. Daniel, Id. 3,G69.] 

2. The aeknowledjrmpnt of a sheriff's or mar- 
shal's deed is a judicial act, which cures all de- 
fects in process or its execution, which the court 
have power to remedy by their order. 

3. If the court has jurisdiction of the case, 
tlie parties, and power to order the sale by a 
venditioni exponas, a sale so made, and a deed 
acknowledged; cannot be set aside in a col- 
lateral action. 

4. An objection to such sale must show the 
want of power in the court 

.^. Irregularities must be corrected by the court 
which issues the process. 

6. Erroneous proceedings must be reversed on 
a writ of error, or they are binding. 

7. The state law of 1798. limiting the lien of 
judgments, is a law of property and title appli- 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



cable to judgments in this court, of record be- 
fore its passage. 

8. This act does not admit of the same con- 
struction as the statute of Westminster, giving 
a scire facias after a year and a day, there being 
no analogy between them as to the mischief or 
remedy. 

9. A capias ad satisfaciendum taken out and 
returned non est inventus, does not preserve the 
lien of a judgment without a scire facias with- 
in five years from its entry. 

10. As a general principle, an elder judgment 
is entitled to prior satisfaction; a sale under a 
younger judgment does not affect the prior one, 
or prevent a sale under it so as to pass the title; 
and if the question was open, this court would 
give such construction to the fourth section of 
the state law of 1705. 

11. But the rule established by the suprome 
court of this state is otherwise, and will be 
adopted as the construction of a state law. 

12. That a sale by a sheriff, under a judgment 
in the court of common pleas in this state, passes 
a title to the purchaser discharged from a prior 
judgment in this court, either against the de- 
fendant, as whose property it was sold, or 
against any persons from whom it was convey- 
ed to the defendant 

[Cited in brief in Dazet v. Landry (Nev.) 30 
Pac. 1065.] 

13. The settled construction of a state law, by 
the highest court of the state, is considered by 
the federal courts as their rule of decision under 
the thirty-fourth section of the judiciary act, 
such construction being taken as a part of the 
law. 

[Cited in Perry Manuf'g Go. v. Brown, Case 
No. 11,015; Cropsey v. Grand ell. Id. 3.418; 
Ward V. Chamberlain, Id. 17,152; New Eng- 
land Screw Co. v. Bliven. Id. 10,150; Mitch- 
ell V. Lippincott, Id. 9,665; Ex parte Mc- 
Niel, 13 Wall. (80 U. S.) 243.] 

[Cited in Andrews v. Doe, 6 How. 554.] 

This was an action of ejectment for a 
house and lot in Philadelphia. Both parties 
claimed under Charles Hurst, who was seised 
in fee of the premises in May, 1775, subject 
to a ground rent. The plaintiff claimed title 
by a deed from Charles Hurst to Edward 
Evans, dated 18th of May, 1775, and a deed 
of the 21st of August, 1787, from Evans to 
Charles Hurst. On the 11th of April, 1791, 
a judgment was obtained in this court, by 
Thomas and John Wilson against Charles 
Hurst, under which the premises in question 
were sold by the marshal, and by a deed ac- 
knowledged in court on the 11th of April, 
1825, conveyed by him to Elizabeth Hess, 
who, on the 26th of March, 1826, conveyed 
the same to the lessor of the plaintiff. The 
defendant claimed title by a deed from 
Charles Hurst to John Lang, dated 1st of 
PebiTiary, 1795, and a regulai- chain of inter- 
mediate deeds to Alexander Hemphill, 
against whom a judgment was entered in 
the court of common pleas of Philadelphia 
county, on the 23d of May, 1814, under which 
the premises were sold by the sheriff; and 
by deed acknowledged in court on the 22d 
of May, 1815, conveyed by him to John B. 
Newman, under whom the defendant is in 
possession. John Lang, and those claiming 
under him, have been in possession of the 
premises from the date of the deed from 
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Charles Hurst, in 1795, and made valuable 
Improvements thereon. On the judgment of 
"Wllsda V. Hurst in 1791,2 several writs of 
execution and venditioni exponas had issued, 
on which sales had been made by the mar- 
shal, deeds acknowledged and given to the 
respective purchasers; but no levy was made 
on the premises in question before April 1S23, 
though they were bound by the judgment at 
the time of the conveyance by Hurst to Lang. 

Four questions were raised on the trial: 
1. On the validity of the marshal's sale and 
deed to Elizabeth Hess, which was alleged 
by the defendant to be void for want of a 
levy. 2. Whether the lien of the judgment 
of Wilson V. Hurst, on which the plaintiffs 
rested their title, was not lost by omitting to 
revive it, pursuant to the provisions of the 
state law of 4th of April, 1798. 3. Whether 
the sheriff's sale on the judgment against 
Hemphill, did not discharge the property sold 
from all existing liens, and turn Wilson over 
to his action against the sheriff for the pur- 
chase money. 4. Whether the plaintiff is 
not barred by the lapse of time, from 1705 
till 1823, during which the purchasers under 
Hm'st were in possession, and no levy made 
on the premises; and whether the law will 
not presume the judgment to have been re- 
leased, so far as it could affect the property 
thus held. 

The first question was made on the admis- 
sibility in evidence of the marshal's deed to 
Mrs. Hess, and was elaborately argued on 
both sides, the court admitted the deed to 
be read without delivering any opinion, the 
same point arose as to its effect, and the ar- 
gument was the same in substance as was 
made on the objection to its being read to 
the jury. .On the first question it is unneces- 
sary to refer to the proceedings on Wilson's 
judgment prior to March, 1823. On the 31st 
of March, 1823 a fieri facias for residue was 
issued, returnable at April term, on which 
there was a levy on the lot in question and 
other property, an inquisition and condemna- 
tion returned; on the 19th of April, Mr. 
Todd, on behalf of Mr, Newman, under 
whom the defendant holds, obtained a rule 
to show cause why the levy and inquisition 
should not be set aside, on the 30th of 
April the rule was made absolute by the 
court. Xo fieri facias appears to have been 
taken out afterwards, none was produced, 
nor was there any entry on the record of one 
having issued. But the plaintiff produced an 
inquisition, taken on the 18th of October, 
1S23, to which the fieri facias of March was 
attached with a levy thereto annexed, em- 
bracing the same property as was before lev- 
ied on. The property levied on was con- 
demned by the inquest, the fieri facias and 
a levy were returned with the inquisition on 
the 20th of October, 1S23, as appeared by 
an indorsement thereon in the pencil mark 
of the clerk of the court. The plaintiff also 
produced a notice of the holding the inquisi- 
tion, which was served on Mr. Todd, who at- 

2 [Case No. 17,808.] 
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tended at the first day, but not at the ad- 
jomrnment on the 18th, as testified by the 
marshal. Sir. Todd on being called, testi- 
fied, that he was not present at the inquisi- 
tion; having discovered that the marshal had 
no writ, and consulted Mr. Binney, they con- 
cluded that it was not necessary. At the 
time of the sale by the marshal, Mr. Todd, 
on behalf of Mr. Newman, gave notice that 
the validity of the sale would be contested 
for want of a fieri facias and levy. 

On the second question arising under the 
law of 1798, the following entries on the rec- 
ord are all which are material to be stated. 
The judgment of Wilson v. Hurst [Case No. 
17,808], was entered on the 11th of April 
1791, a capias ad satisfaciendum was taken 
out on the 19th of September, returnable to 
October term, 1791— returned non est inven- 
tus; no further proceedings took place till 
the 23d of April, 1805, when a scire facias, 
returnable to October term, 1805, was issued 
against Charles Hurst, and returned served. 
No notice appears to have been served on the 
terre tenants, though the lot was then, and 
had for ten years been in possession of per- 
sons claiming by purchase from Charles 
Hurst The first section of the act of 1798 
declares, "that no judgment now on record 
in any court within this commonwealth, shall 
continue a lien on the real estate of the per- 
son against whom the same has been enter- 
ed, during a longer term than five years from 
and after the passing of this act, unless the 
person who has obtained such judgment, 
or his legal representatives, or other person 
interested, shall, within the said term of 
five years, sue out of the court wherein the 
same has been entered, a writ of scire facias 
to revive the same." The third section pro-, 
vides, "that all such writs of scire facias 
shall be served on the terre tenants or per- 
sons occupying the real estates bound by 
such judgments, and also where he or they 
can be found, on the defendant or defend- 
ants, his or their feofee or feoffees, or on 
their heii-s, executors or administrators." 3 
Smith's Laws, 331, 332. 

The third question arising on the effect of 
the sheriff's sale in 1814, 1815, depended on 
the construction of the act of 1705, for tak- 
ing and selling lands on execution pursuant 
to judgments and mortgages. The regulari- 
ty of the sheriff's sale on the judgment 
against Hemphill, was not questioned; its 
effect turned on the fourth section of that 
law, which declares, that lands sold under 
execution shall be held and enjoyed by the 
purchaser, "as fully and amply, and for such 
estate and estates, and under such rents and 
services, as. he or they for whose debt or 
duty the same shall be so sold or delivered, 
might, could or ought to do, at or before the 
taking thereof in execution." 1 Smith's 
Laws, 59, 

The fourth question turned on the general 
principles of law, applicable to legal pre- 
sumptions from the lapse of time. 
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Mr. Sergeant, for plaintiff, on tlie first ques- 
tion. 

The plaintiff's claim is founded on a mar- 
shal's deed, duly acknowledged after a regular 
sale on a venditioni exponas, issued after a fieri 
facias, levy and an inquisition of condemna- 
tion. The defendant had notice of the le\T, 
inquisition, and all subsequent proceedings, 
hut made no objection to the acknowledge- 
ment of the deed, though he had every op- 
X^ortunity of doing so. Had he made his ob- 
jections in time, the sale, if illegal, might 
have been set aside without prejiidice to the 
purchaser; now having paid the purchase 
money, the land and money are lost if the 
objection prevails. Such conduct may make 
the plaintiff's title good, though it would 
have been bad otherwise. Willing v. Brown, 
7 Serg. & R. 467. The only defect reUed on 
■ is the want of a new fieri facias and levy, 
after the first levy had been set aside on the 
motion of Mr. Todd. The court were not 
asked to set aside the fieri facias; none of 
the exceptions applied to the levy on the 
property in question, and if it were neces- 
sary to support the subsequent proceedings, 
the court would amend their order setting 
the le^T aside, so as to set aside such parts 
only as come within the exceptions, or would 
so construe the entry as not to affect such 
part of it as was necessary to support the 
subsequent proceedings. A fieri facias re- 
turned with a levy is properly executed, the 
setting aside the levy has no effect on the 
fieri facias, its efficacy remains, and its ex- 
igency may be performed after the return 
day; the law is settled that an inquisition 
may be held at any time afterwards, and 
there is no decision that a levy may not be 
attached to the fieri facias after the return. In 
Burd V. Dansdale's Lessee, 2 Bin. 80, there 
was no levy in fact, none was attached to 
the proceedings, and the venditioni issued 
contrary to the order of the court setting 
the levy aside, which was to levy anew, and 
which was not done. Here was a levy in 
fact, attached to the fieri facias, returned 
to the court with the inquisition before the 
venditioni issued; the defendant's objection 
is thus narrowed down to the want of an 
alias fieri facias, the only use of which would 
be an accumulation of costs. In Miller v. 
Milford it is settled, that an alias fieri facias 
is not necessary where the act can be done 
on one which is returned. 2 Serg, & R. 35. 

A levy on land, under the execution law 
of this state, is different from a levy on 
goods, no seizure or entry on the land is 
requisite, it may be done on paper, by the 
sheriff designating the property on which 
he intends to hold the inquisition; the law 
requires notice of the time and place of hold- 
ing the inquisition, which must be on the 
premises levied on, if requested by the party. 
The levy is a mere formal act, one which 
must precede the inquisition, in order to 
ascertain the rents and profits of the proper- 
ty' selected to satisfy the execution; it is 



of no importance to the defendant, wliether 
this selection is made by the sheriff before 
or after the return of the fieri facias. If 
the land is improved it cannot be sold un- 
der the fieri facias, there must be an inqui- 
sition finding the rents and profits insulU- 
eient to pay the incumbrance on it in seven 
years; this is the important act on which 
the power of the court to order a sale de- 
pends, and the only one by which the de- 
fendant can be injured; if this can be done 
after the return of the fieri facias, a fortiori, 
the mere act of form preparatory to it can 
be. When the sale is ordered, it is not on 
the fieri facias, but a new writ of venditioni 
exponas; the levy returned with the inquisi- 
tion is a part of it, when or how it is made 
is no matter of inquiry, it is enough if the 
court see that the inquest have acted on the 
specific property. There must be a levy in 
form, but it will always be presumed in sup- 
port of proceedings which depend upon it, 
unless tlie contrary appears, 11 Johns. 517; 
17 Johns. 13. 17; 19 Johns, 343. The vendi- 
tioni issued in this case is a recognition by 
the court of the existence of such a levy as 
authorized the inquisition; the omission to 
take out an alias fieri facias was, if any de- 
feet, a mere irregularity, or at the most an 
error in the proceedings of the court, whit h 
was cured by their judicial act in receiving 
the acknowledgement of the marshal's deed. 
Their proceedings are good till reversed, be- 
ing voidable only if erroneous and not valid, 
the title of a purchaser is not affected by 
the reversal, by the principles of the com- 
mon law, which are affirmed in the provi- 
sions of the act of assembly of 1705. 1 
Smith 61. The defendant obtains restitution 
only of the money for which the property 
sold. The purchaser is also protected though 
the judgment under which he buys is fraud- 
ulent. [Simms v. Slacum] 3 Cranch [7 U. S.J 
306. 

The alleged defect in this proceeding be- 
ing one of mere form, in a matter which tlje 
consent of parties could cure, and of which 
the defendant could have availed himself, 
as he had full notice, he shall be deemed to 
have assented to the levy on the old fieri 
facias, or to have waived the irregularity; 
the time is passed when he ought to be 
heard, as his silence has led to the sale and 
the payment of the money by the plaintiff; 
the case thus comes within the principle 
of Willing V. Brown. But there is neither 
irregularity nor error in the proceeding, the 
court had comi>lete jurisdiction of the case, 
tlie parties, and full power to order a sale 
of the property; their acts are reversible 
for irregularity only by themselves on mo- 
tion, or by a superior court on a writ of error; 
they will be presumed to have done what 
they had power to do, and to have done 
every thing necessary to bring the power 
to sell into action. After this power has 
been exercised their proceedings cannot be 
examined collaterally on any other ground 
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than the want ot Jurisaiction. Thompson v. 
Tolmie, 2 Pet. [27 U.' SJ 57, 162; il'Pherson 
T. Cunliff, 11 Serg. & R. 431; 11 Mass. 221. 
The want of an alias fieri facias, or the time 
■ of making a levy, is not a thing which affects 
jurisdiction or power; the mandate of the 
writ is not to levy or hold an inquisition, 
it is to make the money out of the land; 
the power to hold the inquisition after the re- 
turn of the fieri facias continues in force, the 
levy is a mere preparatory act, which does 
not, as in the case of chattels, give the sher- 
iff any right of possession or property. The 
fieri facias was the authority to the marshal 
to do all acts preparatory to a venditioni, 
he returned a levy which was good except 
in two particulars, for which it was set aside, 
he then strikes from the levy the objected 
matter, attaches the remainder to the fieri 
facias, and holds the inquisition. Thus con- 
necting what had heen done before the re- 
turn, with what followed, the whole pro- 
ceeding is strictly regular, according to the 
principles settled in 2 Serg. & R. 161, 162, 
and S Serg. & R. 380. The direct order of 
the court would cure, any irregularity as to 
the time of levy or sale, the sheriff may sell 
after the return of the venditioni if the land 
is put up on the return day (2 Bin. SO; 1 
Serg, & R. 02), or during the first week of 
the term, if there is an usage to that effect 
in the county (10 Serg. & R. 261). H6re the 
execution was begun to be executed before 
the return. It was defectively done in part, 
when the defect was remedied.. The subse- 
quent acts of the marshal become connected 
with the first, so as to make a good and per- 
fect levy for all the purposes of the law. 
But the conclusive answer to all objections 
to a sheriff's sale, which do not reach the 
jurisdiction and power of the court, is that 
they are cured by the acknowledgement of 
the deed; this is a judicial act, a judgment 
Afiirming all previous proceedings, which re- 
mains binding on all paities till reversed. 

On the second . question. Independently 
of the act of 1798, the lien of a judgment 
continues till satisfied by payment, or such 
■a case arises as from length of time raises 
a presumption of payment, which the jury 
may find on a plea of payment. In this case 
the proceedings on the judgment of Wilson,' 
preclude such presumption. It was of rec- 
ord, every person who could be affected by 
it was bound to take notice of it, it bound 
all the real estate of the defendant. Hurst, 
in the district for twenty years; whether 
the present defendants had notice, in fact, 
or not, the law presumes they had notice 
of tlie judgment, and all its consequences, 
as of a deed duly recorded. The words of 
the law show that it was so viewed by the 
legislature, in the preamble "suffering judg- 
ments to remain a lien an indefinite length 
of time," and the old law prevails in all cases 
which are not embraced by the provisions • 
of this act. It had been settled by the su- . 
preme court in 1S09. that if an execution has 
23FJED.CAS.— 68 



issued within a year and a day from the en- 
try of tlie judgment or stay of execution, 
so that the iJlaintiff could have an alias ex- 
ecution, without a scire facias under the stat- 
ute of Westm. II., the judgment remains a 
lien without a scire facias under the act of 
1798. Young v. Taylor, 2 Bin. 218. Though 
the fieri facias is not returned, the judgment 
is kept alive by the entry of continuances 
on the roll with the entry of vice comes non 
misit breve, and an alias fieri facias has 
thus been held good after eleven years from 
the issuing of an oiginal not returned. Lewis 
V. Smith, 2 Serg. & R. 160. The court con- 
strue the act of 1798 by the rules applied in 
England to the statute of Westminster. Any 
execution which shows that the money was 
not paid when it was issued, rebuts the pre- 
sumption of payment after the year and day, 
saves the necessity of a scire facias, and au- 
thorizes an alias. 1 Arehb. Prac. 256; Pen- 
nock V. Hart, 8 Serg. & R. 376. As a capias 
ad satisfaciendum issued on this judgment 
within the year and day, the case comes 
within the settled construction of the law of 
179S. But this law does uot apply to the 
courts of the United States, they are not 
courts of record in this commonwealth, nor 
did the legislature ever intend to interfere 
with their judgments, over which, or the 
proceedings of the court, they have no con- 
trol. This judgment when entered, had by 
the laws then in force a lien indefinite as 
to time, which no state law can diminish 
or affect; state laws prescribing rules of 
title and property are binding in this court, 
but this law prescribes the issuing of cer- 
tain process on judgments, in order to con- 
tinue their lien, it is therefore a process act 
not binding on this court. Wayman v. 
Soutliard, 10 Wheat. [23 U. S.] 20; Bank of 
the United States v. Halstead, Id. 31. Thoi;gh 
it has been in force for more than thiity 
years, it has never been acted on or adopted 
in this court; in the only ease which has 
arisen under it, it was held not to apply 
between judgment creditors, but only to pur- 
chasers and mortgagees, for whose protection 
and security it was passed. Hurst v. Hurst 
[Case No. 0,931]. In that case this law was 
set up by Wilson, the plaintiff, in the judg- 
ment now before us. to bar a previous judg- 
ment obtained by Brownjohn in the supreme 
court of the state, who, as was alleged, had 
lost his lien for the want of a scire facias. 
The contest was between that judgment and 
the present one, which wae entitled to the 
proceeds of a sale by the marshal, of the 
property of Charles Hurst; the court direct- 
ed the payment to be made to Brownjohn, 
because the act of 1798 did not protect Wil- 
son's judgment. As this is a decision of this 
court on tlie judgment which is the founda- 
tion of the plaintiff's title in this case, it is 
conclusive upon it, so far as depends on the 
act of 1798. " The law of this court has not 
become changed by the subsequent decision 
of the supreme court in 3 Bin. 337, constru- 
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ing th^ law to apply between judgment cred- 
itors. Had it been on a question of property 
or title to land depending on the law of tlie 
state, whicli bad not been construed by the 
supreme court of the state, the rule in the 
federal courts is to adhere to their construc- 
tion, though a contraiy one may be after- 
t\'ards given by the courts of the stjite, as 
in Huidekoper v. Douglass, 3 Oranch [7 U. 
5.] 1, &c. Since the decision of that case, 
there has been a radical difference between 
the federal and state courts respecting the 
title by warrant under the law of 1792. 

On the third question. The plaintiffs in 
the judgment of Wilson v. Hurst [Case No. 
17,808], are foreigners, who have a right to 
demand in this court, the assertion of their 
rights by the law of the federal courts, as 
they existed at the rendition of the judg- 
ment in their favour. The conveyance by 
Hurst could then vest no title, not subject to 
this judgment, until it is paid. Wilson could 
not be affected by any proceedings in the 
state court, of which he had no notice, nor 
Avas he bound to inquire into their proceed- 
ings, unless in some way brought in by no- 
tice. He had a lien on this property, which 
Charles Hurst could not divest or impair by 
deed, or the confession of judgment; this 
lien could be enforced by a sale under the 
judgment, the effect of which is to pass the 
title of Hurst, as he had it at the time of 
the judgment rendered. The deed of the 
mai-shal, is his deed by operation of law, so 
declared by the supreme court of the state, 
as the result of the sale and acknowledge- 
ment of the sheriff's deed. By the fourth 
section of the act of 1705, tlie purchaser holds 
the same estate as the defendant in the ex- 
ecution, but no greater, it is subject to all in- 
cumbrances which were upon it, at the time 
of the judgment on which it is sold, no other 
estate would pass by the deud of the defend- 
ant, and the sheriff cannot convey what the 
defendant could not. The acts of the law 
are substituted for the act of the defendant 
in the judgment, in order to pass against his 
consent, the estate he held, to the same ex- 
tent to which he could convey it voluntarily; 
the power of the sheriff is made precisely 
what the power of the defendant was, when 
the judgment was recdered, which put the 
sheriff, by operation of law, in his place for 
the purposes of a sale, but gave him no pow- 
er to divest a prior lien. That the prior lien 
gives the right to prior satisfaction, is an uni- 
versal principal. of law, it can be divested 
by no process or sale under u subsequent in- 
curabi-ance, the right as acquired by the pur- 
chaser, remains subjecr to the prior lien, un- 
der which the prorerty bound may be sold 
and held, notwithstandine: a former sale un- 
der a junior incumbrance. Scott v. Kankin, 
12 Wheat. [25 U. S.] 177. This principle 
covers the present question, and the deci- 
sion of the supr*>me court is a rule for this, 
though state cotn*ts disregard it; the juris- 
diction of the federal courts is complete, per 



se, and cannot be affected by any proceed- 
ings in state courts, which tend to impair 
or take away the lien and effect of their 
judgments. 

On the fourth question. There is no 
ground for any legal presumption of payment, 
satisfaction or release of this judgment; the 
plaintiff has been guilty of no laches, or 
done any act of which the present defendant 
can complain, or of which he had not express 
notice in time to avail himself of it. He 
stands in no better situation than Lang, un- 
der wh.om he purchased would, if now in 
possession. When Lang purchased in 1795, 
the judgment of Wilson was undoubtedly 
a lien on the property, of which Lang was 
bound to take notice, and the law presumes 
him to have the same notice, as of a record- 
ed deed from Hurst to Wilson. Lang im- 
proved at his peril, he ran the risk volunta- 
rily, and those under him down to the pres- 
ent defendant, have continued to remain in- 
active till this suit. In October, 1823, New- 
man knew of the levy and inquisition on this 
lot, he never asserted any claim to be ex- 
empted from its effects, but rested on the 
technical objection to* the fieri facias and 
levy. If under such circumstances the prin- 
ciples of a court of equity could be applied, 
he would now be prevented from setting up 
any presumed release, his silence and ac- 
quiescence would bind him. On the other 
hand, the judgment creditor has proceeded 
with all the diligence which the law required, 
he has acted by the order and under the pro- 
cess of the court who have given a judicial 
sanction to every thing done, by receiving 
the acknowledgement of the marshal's deed- 
After this act, the court can make no pre- 
sumption which would in any manner invali- 
date the deed or impair its legal effect; for 
that would be to presume in opposition to 
their own judgment, affirming all that had 
been done, which is tantamount to a prior 
order, A release of one defendant in a judg- 
ment, or of a part of the property bound by 
it, would be a release of the whole, which 
cannot be presumed without affecting the 
judgment as to other parts, to which there 
can be no pretence. of abandonment. A par- 
tial release can now be given under the act 
of 1820, which alters the common law and 
must be confined to the case provided for. 
There is therefore no circumstance to author- 
ize the presumption, that the judgment cred- 
itor has done any act which can deprive him 
of the legal effects of -his judgment, or af- 
fect injuriously the rights of a purchaser, 
who has paid his money on the faith of ju- 
dicial proceedings deliberately sanctioned by 
the court, in receiving the acknowledgement 
of the marshal's deed. 

Mr. Todd and Mr. Binney, on the first ques- 
tion, for defendant. 

As no new fieri facias issued after the 
April term, 1823, all subsequent proceedings 
under the judgment of Wilson are void, and 
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the fieri facias previously issued was re- 
turned, and all proceedings under it set 
aside. It must, therefore, he considered as 
not having been executed, or its execution 
as not haying been begun before the return 
day, and comes within the well established 
rule, that if no act i<? done towards the ex- 
ecution of a fieri facias, before the return 
day, nothing can be done afterwards, though, 
if execution be begun before, it may be com- 
pleted after the return. 6 Mass. 20; 2 
Caines, 244. After the setting aside the for- 
mer levy, no new one could be made, as the 
marshal had no writ to authorize it, this 
brings this case within that of Burd v. Dans- 
dale's Lessee, in which the supreme -court of 
the state decided, that where a levy had 
been set aside, and a sale was made without 
a new one, the sale was void for want of 
authority. 2 Bin. SO. This defect is not 
Qured by Sir. Todd attending at the iaquisi- 
tion pursuant to notice, the object of the in- 
quisition was merely to ascertain whether 
the rents and profits of the land would pay 
the incumbrances in seven years; the judg- 
ment creditor held it at his peril, it was 
-void if the marshal had not a fieri facias in 
his hands and had made a levy under it, and 
the purchaser is bound to look to the au- 
thority of the marshal to sell under a judg- 
ment. The mandate of the fieri facias hav- 
ing expired, the marshal had no control over 
■it after its return to the court, his taking it 
out of the office could give him no new au- 
thority, nor could the court order it to be 
executed anew; there must be a fieri facias 
duly executed, and a venditioni exponas to 
make the sale valid. The levy is an indis- 
pensable part of the execution of the fieri 
facias, according to Burd v, Dansdale, and 
the writ cannot attach to the land with- 
out it; it is the declaration and act of the 
officer, that he has taken specific property 
for its satisfaction, without doing which he 
can proceed no further. The inquisition 
is no part of the mandate of the writ, but 
must come after it has been spent by the 
levy, unless the land is unimproved, or the 
interest of the defendant such as may be 
terminated in less than seven years, as an 
estate for life or in tail. If the land is held 
in fee and improved, the levy is the only act 
which can be done under the fieri facias, the 
inquisition is directed by law, as a founda- 
tion for a liberari facias or a venditioni, ac- 
cording to the finding of the inquest. Hence 
the necessity of a levy, and it may be pre- 
sumed from facts, as in 11 and 18 Johns, 
referred to in the argument on the admis- 
sion of the deed; but this shows the rule to 
be, that there must be one or there is no 
need of presumptions, 't must be made be- 
fore the return of the writ, and if made 
without a writ, it is void. Saxton v. TVhea- 
fon, 4 Wheat. [17. U. S.] 503. The last day 
for its execution is that of its return; a levy 
afterwards is void for the want of author- 
ity. Vale V. Lewis, 4 Johns. 456. The sher- 



iff is a trespasser, and no title passes to the 
purchaser in such case. Devoe v. Elliot, 2 
Caines, 244; Prescott v. Wright, 6 Mass. 20. 
An in':uisition may be held after the return, 
where the levy is made before, for it is the 
completion of the requisition of the law, 
but the univei-sal practice of taking out an 
alias fieri facias, when no levy has been 
made on a former one, shows the necessity 
of doing It, else why take out an alias in any 
ease. In this case the record is complete, 
there is no allegation of mistake, or room 
for presuming an alias or a levy, for the old 
fieri facias and levy are returned with the 
inquisition, as the authority under which it 
was taken, and must be deemed the only au- 
thority existing. A writ of levari facias de 
bonis ecclesiasticis, is a continuing writ, on 
which the sheriff may levy from time to 
time, but if he returns it his power ceases. 
2 H, BI. 582, So of a habere facias on a re- 
covery in ejectment. Itunn. Elj. 434. 

The want of a fieri facias and levy are not 
irregularity or error, as forms and modes of 
proceeding, which are cured by the acknowl- 
edgment of the marshal's deed in open court; 
these defects are fatal to the authority of the 
marshal, which the court cannot cure by their 
order to the marshal to proceed on the old 
writ, the court can act only by a new writ 
issued according to law. This case is in a 
court of law, in which no consideration of an 
equitable nature, arising out of the notice to 
Mr. Todd, and his appearing at the inquisition 
on behalf of Mr. Newman can be listened to, 
the plaintiff must make out a legal title. But 
in this case, after thirty-five years' possession, 
he can have no equity to disturb the defend- 
ant, even if this court could act on the princi- 
ples of equity in an ejectment. We do not 
question the general principle, that a purchas- 
er of real estate, under the process of a court 
which has jurisdiction of the cause, and pow- 
er to order the sale, shall be protected, nor is 
he to suffer by the irregular proceedings or 
errors of judgment in the court. But our ex- 
ception to this deed and its legal effect iSj 
that there was a want of authority in the 
court to proceed to a sale without an exeeur 
tion, or which is the same thing, on a 'cfead 
and void fieri facias, which was a mere nulli- 
ty after its return; the defect was radical,' 
as it left the marshal without a shadow of 
authority. No subsequent act of the court, 
in accepting the inquisition and ordering a 
venditioni, could operate retrospectively, so 
as to supply the want of an original authori- 
ty in them or its officer, to divest the title 
of the defendant in the judgment. The pow- 
er of the court to sell, is only in virtue, of 
a fieri facias and levy, by which their pow- 
er is brought to bear on any piece of prop- 
erty, it must fasten upon it, and remain so 
during the whole process of sale, from in- 
ception by levy, to the confirmation by deed 
acknowledged. A venditioni is process to 
complete the execution of the fieri facias, levy 
and inquisition; it is void if either are want- 
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ing; though a sale is made 'and deed acknowl- 
edged, it passes no title. Burd v. Dansdale's 
Lessee covers this case. It was a sale under" 
. a venditioni after a levy had been set aside, 
and no newoneappearingtobe made, the eourt 
would not presume one. On an inspection of 
this record, there appears no act or order of 
the coui-t, in any way approving the acts of 
the marshal; the whole proceeding, subse- 
quent to April, 1823, was the act of the plain- 
tiff in the judgment. "We neither admit nor 
deny the power of the eourt to order a new 
levy on a returned fieri facias, but as no such 
order appears, and the record is complete, 
none can be presumed, and we have a right 
to consider that none was made. This defect 
was never waived; the notice given at the 
time of the sale, showed our intention to con- 
test the sale on this ground, and Mrs. Hess 
purchased at her peril. 

On the second question. The act of 1798 
covers this case in all its parts. There was 
no scire facias till after the expiration of 
seven years after the passage of the law, 
and when one was issued, it was not served 
on the terre tenants, or any notice given to 
them. This law applies to judgment cred- 
itors, as well as purchasers. 3 Bin. 3-17. It 
is a law respecting property and rights, which 
is as much a rule for the courts of the United 
States, under the thirty-fourth section of the 
judiciaiy act [1 Stat. 92], as for the courts of 
the state. As a part of the system of state 
jurisprudence respecting the lien on land, and 
,the mode of selling it on execution, it is a 
rule of property and title, not of process or 
remedy, and this court is boimd by it as a 
general law. [D'Wolf v. Raband] 1 Pet. [26 
U. S.] 485; James v. Stookey [Case No. 
7,j.S4]; U. S. V. Wonson [Id. 16,750]. 

The subject matter is one peculiarly proper 
for state legislation, and it is important that 
there should be an uniformity between the 
rules of all com-ts respecting the lien of judg- 
ments, which cannot be preferred if state 
laws do not regulate it, for congress have no 
power to legislate on judgments in state 
•courts No act of congress gives a lien on a 
judgment, it depends solely on the law of the 
state, a judgment is enforced in this com-t 
by the laws of the state; the legislature may 
repeal the whole system, by which the pro- 
ceedings on- judgments of this court, would 
be suspended till congress would interfere. 
The thirty-fourth section is not confined to 
state laws then in force, but extends to all 
subsequent ones, affecting the rights and 
transmissions of property, and the supreme 
court pays such respect to state laws, and 
their construction by the courts of the state, 
that they will postpone a decision of a case 
arising on them, to await the judgment of 
the state court on the question. Bank of 
Hamilton v. Dudley, 2 Pet. [27 U. S.] 524. 
This and the supreme court have always been 
governed by the intestate law of 1794, and 
the law which regulates proceedings in or- 
phans' courts. The effect of this law is in the 



nature of an act limiting and abridging a 
right before indefinite, to five years without 
A scire facias; a limitation on the lien of 
judgment, not an act devising the form and 
mode of process to enforce it. It- prescribes 
a condition, on which alone real estate within 
the state shall continue bound by a judgment, 
which the state is competent to do, and which 
becomes a rule of decision for this court, in 
giving judgment on a right of property accru- 
ing by a judgment The supreme com-t are 
governed by state limitation acts, on all sub- 
jects. Bell V. Morrison, 1 Pet. [26 U. S.] 353; 
JlcCluny V. SiUiman, 3 Pet. [28 U. S.] 270. 
So of recording acts or those for quitting titles 
and possessions. Hort v. Lamphire, Id. 289, 
290. The law of 1798 partakes of all these 
cliaracters, and is a most salutary one for the 
protection of creditors and purchasei-s against 
dormant and inactive judgments. It extends 
in terms to the judgments of this court, which 
are of record in this commonwealth, and has 
the same effect on a right depending on them, 
as if the case arose on a contract or deed. 
Though it was once held in this court, that 
the law did not apply between judgment and 
judgment, but only between a judgment cred- 
itor and a purchaser; yet the supreme court 
of the state have held otherwise, and their de- 
cision on a local statute is, binding under the 
thirty-fourth section as a part of the statute. 
[Jackson v. Chew] 12 Wheat. [25 U. S.] 102. 
This is not the ease of a creditor, however, 
the defendant is a purchaser under the sher- 
iff's sale of the right of Hemphill, and stands 
upon his deed from the sheriff. It only re- 
mains to inquire whether the plaintiff has 
done any thing which can be deemed a sub- 
stitute for the scire facias, as a substan- 
tial compUance with the terms of the law. 
The plaintiff has failed in establishing any 
analogy between this act and the statute 
of 2 Westm., the objects and remedies of 
which were different. The English practice 
of entering continuances of V. 0. N. M. B. on 
the roll, though adopted in the state court, 
would not be sanctioned if the question was 
res integra. 13 Serg. & R. 149. It has never 
been adopted in this court, and is so utterly 
inconsistent with the words and spirit of the 
law, that it ought to be repudiated. An en- 
try of non est inventus on a capias ad satis- 
faciendum, or of V. C. N. iSI. B. on the roll of 
a fieri facias not returned, can be no substi- 
tute for the scire facias, and notice to the 
terre tenants, expressly directed by the law. 
The statute of 2 Westm. prescribes no such 
notice. Courts were thus left at liberty to 
devise a substitute, but here there can be 
none. Purchasers cannot be protected with- 
out notice to inform them of what property 
was held bound by the judgment. This was 
the great object of the law (Hurst v. Hurst 
[Case No. 6,9311), w-hereas, the statute of 
Westminster applied only to the parties to 
the judgment. The plaintiff's construction 
would make a capias ad satisfaciendum re- 
turned non est inventus, or a fieri facias not 
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returned, equivalent to a scire facias, actually- 
sued on a purchaser- terre tenant. The su- 
preme court of the state has never sanctioned 
this doctrine, and it cannot he the law ot this 
court. 

On the third question. The defendant 
claims under a purchaser from the sheriff, by 
a deed aclmowledged, which, according to the 
constnietion hy the supreme court of this 
state of the fourth section of the act of 1705, 
gave the purchaser a title disencumbered from 
all previous judgments against the person as 
whose property it was sold, as well as all 
those from whom the title passed to him, 
This was the principle decided in Com. v. 
Alexander, by which the law on this sub- 
ject was finally settled in 1826, after remain- 
hig long doubtful. 14 Serg. & R. 257, &c. It 
had been previously settled, that a sale un- 
der an order of the orphan's com-t, discharged 
the land from all judgments against the in- 
testate, by the provisions of the law of 1794 
(afoliere y. Noe, 4 DaU. [4 U. S.] 450), both of 
which decisions were in accordance with the 
general opinion and practice of the bar. The 
same rule has been applied to a legacy char- 
ged on land, unless the land is sold subject to 
the legacy. Barnet v- Washebaugh, 16 Serg. 
& R. 410. The ease of a mortgage stands by 
itself, and is thought not to come within the 
principle, though it has been decided other- 
wise in Willard v. Norris, 2 Rawle, 56. There 
can be no doubt, that it was in»the power of 
the legislature to prescribe the effect of a 
sheriff's sale, nor that the construction of the 
act of 1705, as finally settled by the court of 
the last resort in the sta.te, is a binding deci- 
sion on this court. The case of Ranldn v. 
Scott, 12 Wheat' [25 U. S.] 179, was decided 
oil the local law of Slissouri; it must be tak- 
en as the law of that state; though it may be 
correct in the general principles it asserts, it 
cannot conti-ol the law of this state as judi- 
cially settled. The local laws of every state 
are held to be binding as rules of property, 
whether they are those of usage or legisla- 
tive enactment. [Jaclcson v. Chew] Id. 162. 
"The great inconvenience of conflicting deci- 
sions on the construction of a state law. es- 
pecially one on which so many titles depend 
as that of 1705, is a powei'ful reason for the 
acquiescence of the federal court in the set- 
tled course of state adjudication on local stat- 
utes. 

On the fourth question. The plaintiff suf- 
fered the defendant and those under whom he 
claims, to take and hold the lot in question, 
and cover it with valuable improvements, 
without giving him or them notice, that he in- 
tended to hold it liable to his judgment, till 
after the expiration of more than thirty years 
from the entry of his judgment. In a court 
of equity every presumption would be made 
against a claim so stale. 1 Madd, 79, 90; 2 
Ves. 13, 280; 2 Yes. Jr. 583. The plahitiff 
would be bound by his silence and acquies- 
cence, 1 Fonbl. 151. Though the lapse of 
time is itself no limitation, it is so by analogy 



to the statute. , This principle of equity is ap,- 
plied by courts of law in instructing a jury 
to presume any fact- which will bar a stale 
demand; it is an universal one (2 Atk. 144). 
applying to all acts which the law can prer 
sume to have been done, the evidence of 
which has been lost by accident, or obliterated 
by time. The ground of the presumption is 
not the belief or proof of the act, it stands hi 
place of specific or individual belief, as a rale 
indispensable for the peace of society and the 
security of possession. 12 Ves. Sr. 252, 265; 
[Jf'Olung V. Siiliman] 6 Wheat. [19 U. S.] 604; 
Prevost V. Gratz [Id. 481]; 2 Saund. 175, 176. 
Any act necessary for this ptirpose, from a 
deed to an act of parliament, may be pre- 
sumed (Cowp.'209, 210, 215); and when a le- 
gal presumption exists, it is equivalent to di- 
rect proof of a fact, or the production of, a 
paper proving it. Payment of a bond is pre- 
sumed, after twenty years, and so of a judg- 
ment, mortgage, or rent. 7 Serg. & R. 410; 
14 Serg. & R. 15, 16; 10 Johns. 414, 417; 
[Higginson v. aiein] 4 Cranch. [8 U. S.] 415. 
Such presupiption is judicial belief, and is 
matter of Jaw where no circumstances are of- 
fered to account for the delay ,^ if evidence is 
given toueling such circumstances, the jury 
decide on. the facts, and the court on their 
sufficiency in law, to take the case out of the 
principle of presumption. 9 Serg. & R. 382; 
14 Serg. & R. 21; 7 Serg. & R. 410. Pre- 
sumptions are applied not only to acts which 
extinguish, but to those which grant or cre- 
ate rights of property, as a right of way (3 
East, 294); of a landing (2 Ball & B. 667); to 
open windows (2 Bam. & C. 686); the use of 
a water course (10 Serg. & R. 63). In all 
cases where the act of limitation bars an 
ejectment, any collateral right to land will be 
barred by the legal presumption as matter of 
law; it may be left to the jm-y to presume 
on less than the period of the statute. Here 
thirty-two years have elapsed from the date 
of the judgment, and twenty-eight from the 
purchase and possession of the defendant, the 
law wUl presume the judgment paid, satisfied 
or j'eleased, as to this property, on the same 
principle that possession by the mortgagor for 
twenty years, bars the right of the mortgagee 
to the money, and possession by the mort- 
gagee for the same time, bars the equity of 
redemption. The law "presumes a release of 
the lien of the mortgagee on the land in the 
one case, and the lien of the mortgagor on the 
legal estate of the mortgagee in the other. 7 
Johns- Ch. 122; 2 Schoales & L. 636; [Hughes 
V. Edwards] 9 Wheat. [22 U. S.] 497; [Willi- 
son V. Watkins] 3 Pet [28 U. S.] 52. It was 
competent to the judgment creditor to release 
the lien of his judgment on this lot; it was a 
common practice to execute partial releases of 
liens before the passage of the act of 1820, 
which expressly authorizes it; that such a re- 
lease, or some other equivalent act has been 
executed, wiU be presumed. The plaintiff of- 
fers nothing to reb^t the presumption, ])ut 
rests upon the record to show that the judg- 
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ment is not satisfied, and that there can toe 
no presumption against it. This may toe ad- 
mitted without impairing the priuciple for 
which we contend. It is Indispensatole for 
the security of purchaseis, under circumstan- 
ces like the present, for if the judgment can 
be enforced on property which has toeen lield 
adversely for twenty-eight years, the posses- 
sion of one hiindred years cannot avail him. 
As to the property which the judgment cred- 
itor has pursued within twenty years, his 
rights are not affected by any presumption of 
law; but as to that which has been aban- 
doned, as the present has been, the law will 
presume him to have done some act which 
will, in the language and policy of the Jaw, 
quiet a long and peaceable possession, either 
by way of release, estoppel, or abandonment. 
Mr. Kawle, Sr., in reply, was informed by 
the court, that they were not desirous of 
hearing him on the objections to the mar- 
shal's deed, he then proceeded to answer the 
other objections to the plaintiff's title. This 
is no case for the doctrine of legal presump- 
tions in favour of any of the persons under 
whom defendant claims. Lang purchased 
only four yeai"s after the entry of the judg- 
ment of Wilson, and for ten years before the 
purchase of Newman, the judgment con- 
tinued in active operation by sales of the 
property of Hurst from time to time. New- 
man purchased in 1815, only nine years after 
the judgment on the scire facias in 1806, 
which was record evidence that the judg- 
ment was unsatisfied, conclusive on Hurst 
and all claiming under him after April, 1791, 
unless collusion or fraud existed. This was 
legal notice to Newman before he bought, 
whether he had notice in fact, is immate- 
rial; if he had not, it cannot be presumed 
that he obtained a release, if he had notice, 
he has bought with his eyes open. Nor can 
he claim the benefit of the presumption of 
payment after the lapse of twenty years, he 
had been in possession only eight years, 
when a levy was made on the property he 
purchased, notice whereof was given to him. 
The notice given by Mr. Todd on the 19 th of 
April, alleges no satisfaction of the judg- 
ment, nor did Newman pretend it on the 8th 
of October following, in his reply to the no- 
tice of the plaintiff in the judgment; the com- 
plaint in April, 1823, was that the burthen 
on his property is increased by not embra- 
cing in the levy all the property bound by 
the judgment, thus admitting his own to be 
still bound. The presumption of payment of 
a bond, mortgage or judgment, does not at- 
tach as matter of law, unless it has been dor- 
mant for twenty years; the jury alone can 
presume it as a fact in less time, under the 
direction of the court, this is the general rule. 
14 Serg. & R. 15, 19. But after twenty yeai-s, 
the presumption does not attach; if there are 
any circumstances legally sufficient to ac- 
count for the inaction, they will be left to a 
jury to rebut the presumption. 10 Johns. 414; 
Dunlop V. Ball, 2 Cranch [6 U. S.] 183, 184; 



[Hjgginson v. Mein] 4 CJraneh [8 U. S.] 415; 
Goldhawk v. Duane [Case No. 5,511]. In this 
case there has been no period of twenty 
years from the entry of the judgment, dur- 
ing which it has been inactive, and the 
whole record is full of entries, which would 
rebut the presumption, if there was any col- 
our for raising it. It was no laches in Wil- 
son not to give notice of his judgment when 
this lot was about to be sold as the proper- 
ty of Hemphill; it was the duty of the sher- 
iff to look for incumbrances upon it, and of 
Newman the purchaser to examine the titles, 
and the liens upon the property. Newman 
purchased in February, 1815, a scire facias 
issued to revive Wilson's judgment against 
the executors of Hurst to October, 1815, 
which remained open till July, 1817, when 
judgment was entered. With legal notice 
of these proceedings, and actual notice of 
the levy and inquisition in October, 1823, 
Newman neither pi-ayed an audita querela, 
or moved the court to interfere with the 
proceedings, as he was bound to do, as was 
decided by this court in cases arising on 
the judgment of Wilson [Id. 17,808], It was 
also decided that notice to purchasers or 
terre tenants was unnecessary. Every pre- 
sumption which the law can raise is against 
Newman, and so far from the law presuming 
the judgment released or abandoned, it con- 
clusively appeal's that it was in operation 
with his knowledge, and asserted as a lien 
on his property, before the law could raise 
any presumption in his favour, or imputation 
of laches in the judgment creditor, after his 
purchase. He will toe presumed to have 
waived his objection to the levy, and admit- 
ted the existence of the lien of the judgment 
to have been a contintiing one till that time. 
There is no authority in a state legislature 
to bind this court; the law of 1798 was in- 
tended to apply only to the courts of the 
state, nor could it have been intended, to 
affect a judgment rendered in a court over 
whose proceedings thej' had no control. 
Here was a judgment, a capias ad satisfaci- 
endum returned non est inventus, on which 
by the settled rule of the common law, as 
adopted by this court, an execution could be 
issued at any time without a scire facias; no 
state law will be held to be an order to them 
to change their established rules, and to an- 
nul a judgment, unless revived by scire facias 
in 1803. The words of the law may be sat- 
isfied by confining it to the courts of the com- 
monwealth, and such has been its construc- 
tion by the bar. My practice has been to 
take out a fieri facias and keep it in my 
drawer, when I wished to continue the lien 
of a judgment in this court, and to enter con- 
tinuances by V. C. N. M. Breve, when de- 
sirous to take out an alias fieri facias, which 
could not be done without a scire facias, if 
the writ is returned. It has also been the 
practice, to search in the office of this court 
for all judgments, without regard to the law 
of 1798, which' has been considered as a pro- 
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cess act, not applicable to the proceedings 
here. A scire facias is process; the time 
and circumstances under which it must issue, 
as well as the persons on whom it shall be 
served, are the modes of proceeding adopt- 
ed by the court, which it ought not to suf- 
fer to be varied by a state law. It will be 
time enough to do it when the supreme court 
of the United States shall declare the law to 
be applicable to judgments here, as was done 
in [Bank of Hamilton v. Dudley] 2 Pet [27 
U. SJ 522, this has not been done as to this 
law, so that the court is left free to act upon 
its own opinion. The judicial power of the 
United States is created by the constitution, 
not the judiciary act; the thirty-fourth sec- 
tion makes the laws of the states mles for 
the decision of this court, but this has been 
held to apply as a guide to the judgment to 
be rendered, not to any proceedings to carry 
the judgment into effect; state laws on this 
subject are only acts regulating process. 
[Wayman v. Southard] 10 Wheat. [23 U. S.] 
20; [Bank of U. S. v. Halstead] Id. 51, &c. 

The late decisions of the supreme court of 
this state, respecting sheriffs sales, will op- 
erate most oppressively on judgment credit- 
ors in this court, if they are followed here; 
if a sale on a judgment in any court of com- 
mon pleas in this disti'ict, destroys the lien 
of a judgment in this court, there is no se- 
curity. The state laws require no notice of a 
sheriff's sale to be given elsewhere than in 
the county, and that by advertisement only; 
no notice need be given the judgment credit- 
ors, or other incumbrancers, of the contem- 
plated sale, so that the prior lien of a judg- 
ment in this court, may become extinguished 
without the act of the party, the court, or 
notice. In a case like the present, all means 
of protection are unavailing, the propei-ty 
sold under the judgment against Hemphill 
was advertised in his name; a "creditor of 
Charles Hurst was not bound to know that 
it interfered with the lien of his judgment. 
An advertisement in a newspaper is not 
made evidence as to third persons, it is suf- 
ficient notice as to the defendant whose prop- 
erty is to be sold, but cannot impair rights 
attached to it before it came into his hands. 
The sheriff searches only for incumbrances 
against the defendant, the money is appro- 
priated to the eldest lien thus appearing, 
while the' judgment creditor, who has the 
first pledge of the land against a former 
owner, is kept in utter ignorance that his 
rights are in danger until they axe lost, as 
Well his lien on the land, as the purchase 
money for which it sold. No such rule ex- 
isted when Wilson obtained his judgment; it 
has not been adopted in this court, and is in 
direct contradiction to the rulp settled by the 
supreme coiurt of the United States in [Ran- 
kin V. Scott] 12 Wheat [25 U. S.] 177. The 
supreme court of the state have several times 
declared that the effect of a sale under a 
younger judgment on the lien of an older 
one. was an open one. 4 Yeates, 216; 2 



Bin. 218, decided in 1809. No general rule 
was established till the ease in 14 Serg. & B. 
257, in 1826, long after the rights of the 
present parties had become fixed. 

BALDWIN, Circuit Justice (charging jury). 
The first of the important questions which 
have arisen in this case, and very ably ar- 
gued, is, whether the sale of the premises 
in question by the marshal, under the judg- 
ment of Wilson V, Hurst [Case No, 17,808], 
is void for want of an alias fieri facias, and 
a levy thereon to October term, 1823, If the 
writ of fieri facias, with a levy on specific 
real estate, was the only authority to a 
sheriff to make a sale, and vested him with 
the possession or right of property therein, 
this objection would be fatal; for an execu- 
tion must be in part executed, or its execu- 
tion be begun, before its return, in order to 
give any efficacy to subsequent proceedings 
upon it, otherwise the authority of the officer 
expires with his writ. But where the fieri 
facias and levy are only initiatory process, 
as the foundation of another writ which is 
indispensable to authorize a sale, their effect 
is very different because the fieri facias oper- 
ates, when levied, neither to vest a right of 
property, or confers a power to seU. The 
mandate of a fieri facias in both cases is the 
same, to levy the amount of the judgment 
and bring the money into court; the manner 
of levying on the personal or real property 
of a defendant as well as of converting it 
into money is, however, widely different. In 
the execution of a fieri facias levied on per- 
sonal property, the mode of proceeding is 
regulated by the common law; when levied 
on land, it is prescribed by the act of as- 
sembly of 1705. which authorized the sale 
of lands on execution. It is therefore neces- 
sary to consider the office and effect of a 
fieri facias and levy, as to the two species 
of property, in order to decide whether the 
same rules apply to both, A fieri facias is 
plenary authority to sell cha^ttels, a levy un- 
der it gives the sheriff a property in them, 
in virtue of which he may, and is obliged 
to sell. 1- Salk. 323; 6 Mod. 293; [Zane v. 
Cowperthwaite] 1 Dall. [1 U- S.] 313; 11 
Serg. & R. 304; Barnes v. Billington [Case 
No. 1,015]; [Wayman v. Southard] 10 Wheat 
[23 U. S,] 45. After the levy his property in 
the goods continues; though the fieri facias 
is returned he may sell. The court may or- 
der him to bring the money into court, issue 
a distringas or venditioni exponas to compel 
him to sell, he becomes liable for the money 
by the levy; if he has made a sufficient one, 
the goods are his own, and he may sell when 
he pleases, unless otherwise ordered by the 
court. 5 Bin. 208, 273; [Wayman v. South- 
ard] 10 Wheat. [23 U. S.] 45; 17 Serg. & B. 
.438; 2 Saund. 343, 344; 2 Law 11.1074. When 
he begins the execution of a fieri facias, he 
must complete it; his authority continues 
though he is out of office. 2 Bac. Abr. 366; 
4 Day, Com. Dig. 234; 1 Salk. 12, 318, 323; 
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1 Lil. Reg. 7G7, 824, A distringas or vendi- 
tioni gives no new authority to sell; it is 
merely compulsory process (1 Ves. Sr. 196; 
4 Day, Com. Dig. 23G; Sliep. Abr. 547; 6 
Mod. 2b'5; [Zane v. Cowperthwaite] 1 Dall. 
[J U. S.] 313) to execute a power resulting 
from the fieri facias, and the right of prop- 
erty by the levy. 

As the levy is the operative act, it must 
be iua<ie by an actual seizure of the goods. 
In whole, or part in name of the whole. The 
sheriff may seize them by force (IG Johns. 
Rep. 288), talie, and hold , possession- The 
lien on them attaches when the writ comes 
to his hands till the return day, without a 
levy, but if no levy is made before it is past, 
the lien Is lost, and the goods may be taken 
hy a purchaser, or on a subsequent writ. 

2 Serg. & 11. 157. As to land, the lien at- 
taches by the judgment, and remains though 
no levy is made on the fieri facias, the sherifE 
has no right to take possession, or to enter 
upon it to make a levy, and after levy he 
has neither the right to possession of prop- 
erty, or power to sell an estate of freehold in 
the defendant, if the property is improved, 
and his interest in it is of a nature which 
must continue for more than seven years, 
and the rents and profits wiU pay the incum- 
brances on it in that time. In this case the 
property in dispute was improved at the time 
of the fieri facias, and held in fee, a levy 
upon it could give no power to sell, the only 
further act which the sheriff could do was 
to hold an inquisition and return it to the 
comt; the fieri facias, and all his power 
under it, became then functus officio. In 
case of an extent, he must have a liberari 
facias to authorize him to give possession to 
the plaintiff; in ease of a condemnation, a 
venditioni exponas to give power to sell, it 
is an authority given by the act of assembly, 
additional to that given by the fieri facias. 
[Jiane v. Cowperthwaitej 1 Dall. [1 U. S.] 313; 
1 Serg. & R. 99; 4 Yeates, 213, 214. Hence 
it is obvious that there is no one particular 
in which the levy on chattels is analogous to 
a levy on land, where an inquisition is nec- 
essary; as the sheriff cannot enter on the 
land to make it, no act in pais can be neces- 
sary, its office is merely to designate the item 
of real estate which the sheriff selects for 
the satisfaction of the debt, on the rents and 
profits of which the inquisition is to be held, 
in order to ascertain whether it can be ex- 
posed to sale. 

By the first section of the law, lands are 
made liable to be seized and sold by judg- 
ment and execution. The second section Is 
a proviso, that when an execution is award- 
ed to be levied upon lands, the sheriff shall 
not by such execution, or any writs there- 
upon, sell any lands which are sufficient to 
pay the debt in seven years, but shall deliver 
them to the plaintiff, as on an elegit in Eng- 
land. By the third section, which is also a 
proviso, that if the profits of such lands shall 
not be sufficient, the sheriff shall so certify 



on the return of the execution, whereupon a 
writ of venditioni exponas shall issue to sell 
such lands. In the manner directed concern- 
ing the sale of other lands, which is in the 
fourth section, enacting, "That the sheriff, 
by a levari facias, may seize and take all 
other lands in execution, and with convenient 
speed, with or without any writ of vendi- 
tioni exponas, make public sale thereof on 
giving the notice prescribed, whereupon he 
shall make a i-eturn thereof, indorsed or an- 
nexed to the levari facias." 

The entire silence of the law as to what 
shall be deemed a seizure of land, before 
the inquisition directed In the third, or the 
sale authorized by the fourth section, shows 
clearly that the time and mode of seizure or 
levy were not deemed essential; the second 
and third sections are conclusive declai-ations 
of the legislature, that the fieri facias and 
seizure did not authorize a sale of lands 
which would pay the debt in seven years. 
Thus excluding all analogy between the ef- 
fect of a fieri facias and levy on goods, and 
productive real estate, and leading to the 
conclusion that the seizure of land was only 
to describe what the inquest was to pass 
upon, or the sheriff to sell. What the law 
deemed essential it prescribed, the holding 
the inquisition, its return, the venditioni, the 
notice of sale, its return indorsed or an- 
nexed, a deed by the sheriff acknowledged 
in court, and then, to leave no doubt of the 
effect of such proceedings, declaring, "that 
lands so sold shall be held by the purchaser 
for such estate as the debtor held it." 1 
Smith's Laws, 57, 59. It would be an un- 
authorized construction of this law to de- 
clare, tliat after every prescribed requisite 
had been complied with, the sale was void 
for not doing an act not required, viz. the 
making a levy before the return of the fieri 
facias. It cannot be made by any visible, 
notorious act, or marks on the ground, or 
by an actual seizure; it must consequently 
be done on paper, and giving notice to the de- 
fendant of the property selected, with the 
time and place of holding the inquisition, 
which is all that could be done by the sheriff 
going to the premises, and proclaiming a levy 
in fact No form or mode of making a 
levy on land, or the time in which It must 
be made, are prescribed by the act of as- 
sembly; every object for which one is requir- 
ed, either to authorize the sheriff to hold the 
inquisition, or to protect the debtor, is fully 
answered by notice to him of the levy and in- 
quisition. It is wholly Immaterial whether 
the levy Is indorsed upon the writ before or 
after the return day, if done In a reasonable 
time before the notice of an inquisition. With- 
out any reason, therefore, for requiring the 
levy to precede the return, any positive law 
prescribing any possible effect to be produced 
by it, or any adjudication of a state court 
declaring It Indispensable to support subse- 
quent proceedings, we cannot say that it is a 
fatal defect in the plaintiff's title. 
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The first section of the law is limited and 
resti-ained by tlie proviso in tlie second, in or- 
dei- to hold an inquisition for the protection 
of the debtor, yet it prescribed no notice of 
;either a levy oc of the inquisition; that was 
not made necessaiy till 1806, 4 Yeates, 21; 2 
Bin. 215; S. P., i Day, Com. Dig. 242. It 
was then directed that for want of sufficient 
personal property, the sheriff should levy the 
real estate of the defendant, return his pro- 
ceedings to the next court, and give notice of 
the inquisition (4 Smith's Laws, 331); but it 
required no notice of the levy, or prescribed 
the mode or time in which it should have 
been made. It would be sti-ange to suppose 
that the act of 1703 had made a levy before 
the return of the fieri facias, indispensable to 
further proceedings, and that the want of it 
was fatal to the power of the court to order, 
and the sheriff to make a sale under a vendi- 
tioni; and yet, in 1S06, the legislature made 
no provision for notice to defendant of the 
levy, while they require it as to the inquisi- 
tion. The nature and object of the inquisi- 
tion clearly indicate the intent of both laws, 
it was the all impoi-tant proceeding, without 
which an estate in fee in improved lands 
-could not be sold, the want of it arrested all 
further proceeding, and notice was prescribed 
to enable the defendant to show the rents and 
profits. None was required as to the levy, for 
the obvious reason that the mode and time of 
making it had no effect en the rents and 
profits, and notice of the inquisition specified 
property on which the inquest was to pass. 
The construction of these laws by the su- 
preme court tends to the same conclusion, 
they have always held an inquisition neces- 
sary to the validity of a sale, but that it may 
be held after the return of the fieri facias, 
though years may have elapsed, and where 
nn inquisition has been quashed for irregular- 
ity, a new one may be held without an alias 
fieri facias. [Weaver v. Lawrence] 1 Dall. [1 
tr. S.] 379. So a sale after the return of the 
venditioni is good. 2 Bin. 91, 92; 1 Serg, & 
R. 98, 99; 10 Serg. & R. 261. Though the 
law directs the return of the inquisition and 
venditioni, the omission to make it does not 
affect the validity of the sale. 1 Kawle, 96. 
■97. If property is condemned at the suit of 
A, it may be sold on a venditioni at the suit 
of B, without a new inquisition. 1 Serg. & 
R. 92, 97, 98, 100. 

In this case there was a fieri facias and 
levy before the return. The levy was set 
aside as irregular, but a new one could be 
made under it on the same principle which 
applies to the new inquisition after quashing 
an iiTegular one; whether this was done by 
correcting the first levy, adopting it as to the 
property in question, is immaterial. The 
court had the power to order a new or amend- 
ed levy on the old fieri facias, or might adopt 
and sanction the act of the marshal on the 
return of the inquisition with the fieri facias 
and levy, it was not a matter affecting the 
power or jurisdiction of the court, but related 



to the execution of their process, of which 
they had the right of judging and directing 
the mai-shal [Wayman v. Southard] 10 
Wheat. [23 U. S.] 45, &c.; 1 Sei-g. & R. 101. 
On the return of the inquisition the court is- 
sued a venditioni, reciting and adopting what 
had been done, this is a mandatory writ, 
which the marshal was bound to obey by a 
sale, it is the writ of the court, its order, not 
that of the party who sues it out, having the 
same efficacy whether issued on a prcecipe of 
an attorney or by special order on motion. It 
justifies the marshal in its execution by a 
sale, and passes the title to the propeity sold, 
if the court has jurisdiction and power to or- 
der a sale. But if the proceeding was irx'egu- 
lar it can be coixected only by the court on 
motion, or, if erroneous, by a writ of error: 
neither the irregularities nor errors of a court 
will affect the title of a purchaser, under their 
process, where their power to order the sale 
lias arisen. A superior court may revise their 
proceedings by their appellate power, if a 
writ of error or an appeal is presented within 
the time prescribed by law; but if that time 
has expired, a judgment or execution cannot 
be reversed, however erroneous. Though per- 
sonal propertj' is sold on an execution which 
has issued contrary to an express act of con- 
gress, the sale is valid. Blaine v. The Charles 
Cai-ter, 4 Cranch [S U. S.] 328, 333. The pur- 
chaser is protected by a settled principle of 
jurisprudence, that the proceedings of a court 
of competent jurisdiction cannot be called in 
question collaterally, when they cannot be ex- 
amined directly. This is a rule indispensable 
to the security of property, held by sale under 
judicial process, especially applicable to the 
sales of real estate by execution in this state. 
Vide [Voorhees v. Jackson] 10 Pet [35 U. S,] 
473, 478, ace. 

The defendant, or any person claiming xm- 
der him, has every opportunity of calling into 
question the regularity of the proceedings, by 
an application to the eoiut before the sale; he 
may object to the acknowledgement of the 
deed, when the court will set the sale aside, 
if they are irregular or erroneous, and he may 
have his writ of error. If there is just cause 
for either, justice can be done to the party 
complaining, without injury to any party; if 
the sale is set aside, the purchase money is 
refunded, or its payment not exacted, if the 
judgment is reversed, the purchaser is protect- 
ed by tlie common law and the act of 1705, 
and restitution of the purchase money only is 
awarded. Whereas if the sale can be avoid- 
ed in a collateral action, the grossest injustice 
is done to the purchaser, he loses both pur- 
chase money and land, and the defendant 
whose debt has been paid by the sale, holds 
the land without any obligation to refund. 
Hence has resulted the rule adopted in all 
courts, that in a collateral action, the only open 
question is, the jurisdiction and power of the 
court to order the sale. [Thompson v. Tol- 
mie] 2 Pet. [27 U. S.] 160; 11 Serg. & R. 424. 
If the writ justifies the officer in its execiation, 
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a sale under it is valid. 10 Coke, 7G a, b; 1 
Ves. Sr. 195; [Tayloe v. Thompson] 5 Pet. [30 
U. S. 370] ; [Voorhees v. Jackson] 10 Pet. [85 
U. S.] 473, n. In this state, the reception of 
an acknowledgement of a sheriff's deed is a 
judicial act, in the nature of a judgment of 
confirmation of all the acts preceding the 
sale, curing all defects in process or its execu- 
tion, which the court has power to act upon. 
Vide [Voorhees v. Jackson] 10 Pet. [35 TJ. S.] 
472, 476. When the acknowledgement is once 
taken, every thing Avhieh has been done, is 
considered as done by the previous order, or 
subsequent sanction of the court, and cannot 
be afterwards disaffirmed collaterally. 1 Serg. 
& R. 101; 4 Yeates, 214; 6 Bin. 254; 2 Serg. 
& R. 54, 55. The court which directs the 
sale, can alone judge of the legality of acts 
done under its authority, 1 Serg. & R. 101; 2 
Serg. & R, 54. It follows, that all Questions 
arising on judicial sales, when their validity 
is questioned in an ejectment, must be those 
of authority, not of irregularity, or error in 
awarding, executing, or confirming process, or 
acts in pm*suance of it. If the power of the 
court is once brought into action, no tribunal 
can declare their proceedings nullities; if an 
dCt is necessary to be done before their power 
to sell can be exercised, it will be presumed 
they had evidence of it unless the conti-ary 
expressly appears; as the existence of debts 
and of minor children to support a sale by 
order of an orphan's court (11 Serg. & R. 424; 
[Thompson v. Tolmie] 2 Pet. [27 TJ. S.] 161); 
or a levy on land to support a sheriff's sale. 
(11 Johns. 517; [Voorhees v. Jackson] 10 Pet. 
[35 U. S.] 473, ace). 

It has been much pressed on us, that a con- 
ti-ary principle is established in Burd v, Dans- 
dale's Lessee, 2 Bin. 80, and Saxton v. Wheat- 
on, 4 Wheat. [17 U. S.] 503; but we think 
them perfectly in accordance with our views 
of the law. In the former, the levy had been 
set aside by the coiu't with directions "to levy 
anew," a sale was made without any new 
levy, which the court declared void expressly 
on the ground, of "the venditioni exponas hav- 
ing issued contrary to the order of the court." 
2 Bin. 92. In Saxton v. Wheaton the sale 
was made under the fieri facias, which au- 
thorized a sale of land by the law of Mary- 
land in force in the District of Columbia 
(without any other process or the acknowl- 
edgement of the deed to the purchaser), in the 
same manner as the sale of a chattel. The 
levy then was the all important act to author- 
ize the sale, and as in the case of goods must 
be made before the return, according to the 
construction put on the law of Maryland 
[Wheaton v. Sexton] 4 Wheat. [17 TJ. S.] 506, 
though it is no authority for a similar con- 
struction of the law of this state, which is 
widely different. It is therefore our opinion 
that the defendants have failed in sustaining 
their first objection to the plaintiff's title. 

The next objection is, that the lien of Wil- 
son's judgment having been lost for the 
want of a scire facias, under the act of 1798, 



the marshal's sale gave no title to the prop- 
erty in controversy. The terms of this law 
extend to all judgments, in any court of rec- 
ord within this state, which are broad 
enough to take in those in this court; its 
object is declared to be "to prevent the risk 
and inconveniences to purchasers of real es- 
tate, by suffering judgments to remain a 
lien for an indefinite length of time, without 
any process to continue or revive the same," 
which apply in whatever court such judg- 
ments are rendered. We cannot consider it 
as a mere process act, it is a part of a great 
system of jurisprudence, for the safety and 
protection of purchasers, from secret or dor- 
mant incumbrances or deeds, long adopted, 
and amended from time to time, as occasion 
required existing evils to be remedied by 
supplementary provisions. No form of pro- 
cess is prescribed for enforcing a judgment, 
the plaintiff is required to do certain acts 
to continue the lien of his judgment, partak- 
ing of the nature of an act of limitations, a 
recording act, or a supplement to the law 
for docketing judgments, and destroying 
their lien by relation and compelling an en- 
try of satisfaction. 8 Serg. & R. 379. So it 
seems to have been considered by the court 
and bar in Hui-st v. Hurst [Case No. 6,931], 
without questioning its application to the 
federal courts, except as between one judg- 
ment creditor and another; that question 
does not arise here, as the defendant is a 
purchaser, both under a deed from the de- 
fendant in the judgment, and under the 
sheriff by deed acknowledged in open court. 
The effect of the law in all cases to which 
it applies, is to absolve the property from 
the lien of the judgment, as completely, as 
in the case of a deed or mortgage not record- 
ed in the time prescribed by the recording 
acts, a judgment not docketed, or fieil facias 
not delivered to the sheriff. The questions 
arising under it are those of property, title, 
and the rights of purchasers for a valuable 
consideration, on the faith of a law provid- 
ing for their case. It cannot be doubted that 
in a suit in a state court, this law would 
be the rule of decision on the rights of the 
parties; it is difficult to perceive a reason 
why a different rule should be adopted in 
this court, merely because the plaintiff being 
a citizen of another state, may bring bis suit 
here or in the state court, at his option. 
Both courts adniinister the laws and juris- 
prudence of the state, the rules of property 
and title are the same, as well as the mode 
of transmission by judicial process; all regu- 
lated by state laws, there ought to be one 
uniform course of adjudication upon them. 
If a judgment which by the law of the state 
has lost its lien, can be made the basis of a 
sale by the process of this court, and the 
sale be held valid to pass the title, so that 
a purchaser under the defendant, or the ju- 
dicial process of a state court, cannot avail 
himself of the protection of the state law, 
we must adopt this principle. That a judi- 
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cial sale of real estate in Pennsylvania, 
which is void by its law, is valid in this 
court, and a judicial sale, valid to pass the 
title by the laws and in the courts of tho 
state, is void by the laws of the United 
States. We do not feel authorized to so 
decide in a suit at common law, in which 
the rights of both parties depend on the laws 
of the state, on a subject matter on which 
congress possesses no constitutional jurisdic- 
tion, nor has in any matter assumed its ex- 
ercise. There can therefore be no collision 
between the state laws, and the constitution, 
laws or treaties of the United States, so that 
the case comes clearly within the provisions 
of the thirty-fourth section of the judiciary 
act Its application is not confined to state 
lawG in force at its passage in 1789, but ex- 
tends to all laws which affect the right in 
litigation at the trial, which prescribe a rule 
for the judgment to be rendered, embra- 
cing the whole subject of the transfer of 
property, liens upon it, and all consequent 
judicial proceedings, whether in courts of 
common law, or special jurisdiction. These 
are subjects of internal police and state 
regulation, over which the states have dele- 
gated no power to the federal government, 
on which the states can legislate in any 
manner, and to any extent, not prohibited by 
the constitution of the state or the union. 
Laws which relate to practice, process, or 
modes of proceeding before or after judg- 
ment, are exceptions to the thirty-fourth sec- 
tion, as congress have legislated on the 
subject The supreme court of the United 
States have established the distinction to be 
this, state laws, which furnish the court a 
rule for forming a judgment, are binding on 
the federal courts, not laws for cari-ying that 
judgment into execution, that is governed 
by the acts of congress and the rules and 
practice adopted pursuant tliereto. IWay- 
man v. Southard] 10 Wheat [23 U. S.] 24- 
51, 65. This distinction is illustrated in the 
ease of Bank of Hamilton v. Dudley, 2 Pet 
[27 U. S.] 525, 526. The occupying claim- 
ant law of Ohio, passed in 1810, was held to 
be a rule of property and decision in the 
federal courts, but that they could not can-y 
it into effect by changing their modes of 
proceeding, as established and regulated by 
practice and the acts of congress, though the 
right of the party to the benefit of the law, 
was not impaired by the inability of the 
court to act upon it in the manner directed. 
Feeling bound, then, to adjudicate upon 
the rights of the parties in this case, ac- 
cording to the law of 1798, we proceed to the 
question of its effect on the judgment of 
Wilson V. Huret [supra]. A capias ad satis- 
faciendum was issued to October, 1791, re- 
turned non est inventus, without any further 
proceedings for fourteen years from the date 
of the judgment, and seven years from the 
passage of the law, which contains no ex- 
ception, admits of no construction, or any 
substitute for the scire facias, and its sei-vice 



on the terre tenants, who were purchasers, 
and for whose protection the law was pass- 
ed. 

It has been strenuously urged by the plain- 
tiff's counsel, that tliis law admits of the 
same construction which has been given in 
England and this state to the statute of 13 
Edw. I., St 1, e. 45, 1 Ruffh. St 109, directing 
a scire facias where no execution had issued 
within a year and a day, but we can perceive 
no analogy between them. That provided 
and extended a remedy, by process, to en- 
force a judgment, this limits, restrains and 
annuls its lien, making all process to enforce 
it of no effect; that cured a mischief putting 
a plaintiff to a new suit, this protected a 
purchaser from the mischief of an indefinite" 
lien; that had for its object an award of 
execution, in virtue of the scire facias, this 
made one indispensable, to save the lien of 
the judgment for a term of five years. Vide 3 
Rawle, 12, 13. As the statute of West- 
minster was a remedial one to the plaintiff, 
it was liberally construed in his favour, so 
that when an execution had been taken out 
and not returned, entries on the roll of con- 
tinuances by vica comes now misit breve, 
would authorize an alias fieri facias to issue 
at any time, on which a levy could be made 
on real or personal property. Hence arose 
the opinion that the judgment remained a 
lien on land, while ever the plaintiff could 
take out a fieri facias; it followed, that the 
lien of the judgment being as indefinite as 
the length of the continuance roll, produced- 
the very evil which was intended to be 
remedied by the act of 1798. A strong illus- 
tration of the effect of this construction of- 
the statute of Westminster, if applied to 
purchasers of real estate, is furnished in the 
case of Lewis v. Smith. A pocketed fieri 
facias had been continued eleven years, by 
the entiy of vice comes non misit breve, aft- 
er an alias had issued, and the alias was held 
to have issued regularly. 2 Serg. & R. 154,. 
158. In that ease the levy was on personal 
property only, and so not affected by the act 
of 1798, had it arisen before its passage, and 
a levy made on lands in the hands of a pur- 
chaser, no one could have doubted the wis- 
dom, justice or "policy of the law, for the 
purchaser would liave no means of ascertain- 
ing from the record what was due on the 
judgment at the time of his purchase, and 
have continued exposed to every inconven- 
ience which the legislature intended to re- 
move. 

If a doubt could exist, whether such a ease 
or the one before us comes within the pre- 
amble and the enacting words of the first 
section, it would be removed by the third,- 
which requires the scire facias to be served 
on the persons occupying the real estate, on 
the defendant, his feoffees, or their heirs 
or administrators, &c. It would be a pei-ver- 
sion of the law to construe a capias ad sat-, 
isfaciendum issued in 1791, "to be a scire 
facias issued in five years after 1798; a 
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return of non est inventus to be a service on ■ 
tlie terre tenants, tlie defendant or liis 
feoffees, or a capias ad satisfaciendum re- 
turned non est inventus, to be a fieri facias 
continued fourteen years by an entry of vice 
comes non misit breve. No decision of the 
supreme court of the state has been had, 
•which has settled the constraetion of this 
law as to its application to land in the hands 
of a purchaser, under circumstances like tlie 
present, or established any principle which 
would bring this case within the doctrine 
of Lewis V. Smith. We cannot consider the 
opinions or declarations of the judges, that 
the act of 1798 is analogous to the statute 
of Westminster, to be such an adjudication 
of the point as makes it our duty to consider 
the consti"uction of the law to have been 
settled as a rule of property.^ In this court 
the question is entirely open, and being free 
to decide upon our views of the law, we 
have no hesitation in instructing you that as 
its requisitions have not been complied with, 
the judgment of Wilson had ceased to be a 
lien on the proi^erty in question before 1805. 
The consequence is, that the incumbrance 
on the property having been removed by 
the opei-ation of the act of 1798, the pur- 
chaser under Hurst must hold it under his 
conveyance; for a scire facias issued after 
the five years could not restore the lien so 
as to affect a purchaser, though it would 
keep it alive as to the defendant, who does 
not come within the words or policy of the 
law. This objection to the plaintiff's re- 
covery is therefore fatal, and would render 
it unnecessaiy to consider the remaining 
ones for the pm-poses of this case; but as 
they would be equally decisive if they can 
be sustained, as they are of great impoi-- 

1 Though the suoreme court of tliis state in 
Pemiock v. Hart, 8 Serg. & R. 376, and Coin. 
V. M'Kisson. 13 Serg. & R. 146, affirmed the 
doctrine of Lewis v. Smith, yet they declared 
that if it were res Integra, without precedent 
or practice to the contrary, they would not so 
construe the act of 1798, and cautiously forbore 
an opinion how far an execution not levied, and 
no actual renewal for more than five years, 
would keep alive the lien by an entry of con- 
tinuances on the record. 13 Serg. & R. 149. 
In Vitry v. Dauci, 3 Rawle, 12. the analogy 
between the statute of Wesftninster and the 
act of 1798 is repudiated, one conclusive reason 
for which is given by the chief .iustice; in the 
former case, the statute gives the scire facias 
in order to enable the plaintiff to take out ex- 
ecution, whereas the act of 1798 declares the 
object of the scire facias to be to continue the 
lien for another term of five years. The doc- 
trine of Smith V. Lewis was also repudiated in 
that case, and most conclusively so in Brown 
V. Campbell, in which it was held, that an exe- 
cution levied, preserves the lien only on the 
land levied on, unless a scire facias is taken 
out within five years, and that the practice of 
perpetuating tlie lien by an execution levied on 
any thing but the land itself, has never receiv- 
ed the sanction of judicial decision. 1 Watts 
42; Sp.. Id. 381; 1 Ta. St. 276, 279: 3 Pa. St. 
444, 445. These cases are also decisive of the 
fourth question made by the defendants in this 
case, and in favour of the objection to the 
plaintiff's title, on the ground that no levy was 
made on the property in question before 1823. 



tance, and have been fully argued, we feel 
it our duty to express an opinion on one. It 
must arise in this court on future sales of 
real estate, on which there is an ineiim- 
brance older than the one under which it 
is sold; every consideration calls for its 
speedy decision, it arises directly in this 
case, and is as vital a question as those al- 
ready disposed of. Had it been first con- 
sidered and decided against the plaintiff, the 
others would have been as unnecessary tor 
this cause, as this may be now; but the or- 
der in which the court takes up the A'arious 
questions in a cause does not make their 
opinion on the last more extra judicial tlian 
the first, where they all arise in the cause, 
and could not be evaded if they were px'e- 
sented singly, they ought to be decided. 

The third objection to the plaintiff's re- 
covery is, that the sale by the sheriff in 1813, 
on the judgment of Tompkins v. Hemphill, 
in the court of common pleas, operated as 
a discharge of this property from all prior 
incumbi-ances; and that, by the sheriff's 
deed, Newman held an unincumbered title, 
admitting that the judgment of Wilson v. 
Hurst was till then an existing lien. This 
objection presents a question wholly new in 
this court, arising under the fourth section 
of the act of 1705, on which an indefinite 
number of titles depend, yet for more than 
a century after its passage it remained un- 
settled; though often discussed at the bar 
and on the bench, the supreme court of the 
state have repeatedly and expressly declared 
it open (Keen v. Swaine, 3 Yeates, 562, 564; 
Patterson v. Sample, 4 Yeates, 316; Young v. 
Taylor, 2 Bin. 231); and so it remained till 
1826. If the efl'ect of a sheriff's sale under 
a younger judgment depended on general 
principles, we should be boimd by the opin- 
ion of the supreme court of the United States 
in Scott V. Rankin. The plaintiff claimed 
real estate on a sheriff's sale to himself un- 
der the older judgment due to himself; the 
defendant claimed under a prior sheriff's 
sale to himself, under a yoimger judgment 
due to him. The court declared it as an 
"universal principle, that a prior lien gives 
a prior claim, which is entitled to prior sat- 
isfaction out of the subject it binds, unless 
the lien is intrinsically defective, or be dis- 
placed by some act of the party holding it, 
which shall postpone him in a court of law 
or equity. The single circumstance of not 
proceeding on it until a subsequent lien has 
been obtained and carried into effect has 
never been considered as such an act. In 
the case at bar the judgment is notice to the 
purchaser of the prior lien, and there is no 
act of the legislature to protect the purchaser 
from that lien." [Rankin v. Scott] 12 Wheat 
[25 U, S.] 177. The second sale under the 
elder judgment was held to pass the title. 
This decision is authoritative on this court, 
and settles the general principle, that the 
prior lien is entitled to prior satisfaction; 
the only question which woidd remain is, 
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■ w'lietUer the legislature bave protected the 
: purchaser under the younger lien against 

the opei-ation of this principle. After pro- 
viding for the sale on execution of lands, 
the rents and profits whereof would not pay 
the debt in seven years, and the delivery to 
the plaintifE on a liherari- facias of lands 
which would so pay the debt, to be so held 
by him as of his free tenement till his debt 

■ was paid, the fourth section declares the ef- 
fect of both a sale and an extent: "All 
which said lands, tenements, hereditaments 
and premises, so as aforesaid to be sold or 
delivered by the sheriff or officer aforesaid, 
with all their appm-tenances, shall or may 
be quietly and peaceably held and enjoyed 
by the person or persons, or bodies politic, 
to whom the same shall be sold or delivered, 
and by his and their heirs, successors and 
assigns, as fully and amply, and for such 
estate and estates, and under such rents and 
seivices as he or they for whose debt or du- 
ty the same shall be so sold or delivered, 
might, could oi ought to do at and before 
the taking thereof in execution." 1 Smith's 
Laws, 59. A previous act passed in 1700, 
liad provided for the sale of lands on execu- 
tion and appraisement, after which it de- 
clares, "such lands shall be and remain a 
free and clear estate to the purchaser or 
creditor, to whom they are so made over 
or sold, his heirs and assigns for ever, as 
fully and amply as ever they were to the 
debtor." Id. 7. In the sixth section of the 
act of 1705, after providing for the sale 
of mortgaged lands on a levari facias, or their 
delivery to the mortgagee for the want of 
buyers, the effect of such proceeding is de- 
clared to be, "and when the said lands and 
hereditaments shall be so sold or delivered 
as aforesaid, the person or pei-sons to whom 
they shall be so sold or delivered, sliall and 
may hold and enjoy the same with their ap- 
purtenances, for such estate or estates as 
they were sold or delivered, clearly dis- 
charged or freed from all equity and benefit 
of redemption, ■ and all other incumbrances 
made or suffered by the -mortgagors, their 
heirs and assigns, and such sales shall be 
available in law and the respective vendees, 
mortgagees or creditors, their heirs and as- 
signs, shall hold and enjoy the same, freed 
and discharged as aforesaid." Id. GO. In 
the eighth section is a proviso, "that no sale 
or delivery which shall be made by virtue of 
this act, shall be extended to create any fur- 
ther term or estate to the vendees, mortga- 
gees or creditors, than the lands or heredita- 
ments so sold or delivered shall appear to be 
mortgaged for by the said respective mort- 
gages or defeasible deeds." Id. 61. In giv- 
ing a construction to the fourth section of 
the act of 1705, we cannot pass over the 
striking difference, between the effect of a 
sale or delivery of lands under that, and 
the act of 1700; the latter says it shall be 
and remain, "a free and clear estate," "as 
fully and amply as ever they were to the 



debtor," which of course removes all in- 
cumbrances done ot suffered by him. Had 
it been intended that the same effect should 
be given to a sale or delivery under the act 
of 1705, the same words would have been 
used, whereas the words "free and clear es- 
tate" are omitted, and the words "as fully 
and amply as ever they were to the debtor," 
are carefully supplied by "as fully and am- 
ply and for such estate and estates and xm~ 
der such rents and services, as the debtor 
might or could do, at or befoi-e the tailing 
them in execution." It would be carrying 
construction to an unwarrantable extent, to 
hold these two provisions to have the same 
meaning; but if we could do this, it would 
be in direct contradiction to other parts ,of 
the act of 1705. 

The second section directs, that in case the 
rents and profits will pay the debt in seven 
years, "the lands shall be delivered on an 
extent, in the same manner and method as 
lands are delivered upon elegits in England."" 
Now the settled rule in England was then^ 
and is now, that if a creditor by statute, re- 
cognizance, or judgment, takes the land of a 
debtor by elegit, a creditor by an elder in- 
cumbrance may levy on the moiety of the 
same lands, and hold it by his elegit (Yel. 
12; Cro. Eliz. 797; Noy, 47; 1 Goldes. 38; 
3 Leon. 239; 4 Leon. 10; Co. Litt. 289, b; 
Law Ex. J. 1S4, 186; Gilb. Law Ex. 55); 
the reason for which is, that the first judg- 
ment binds the moiety of the land, and the 
second can extend ■ only the fourth part; 
therefore if the last judgment extends the 
moiety of the whole, the first judgment shall 
extend from him the half, because a moiety 
by the statute, is to be attendant to satisfy 
the first judgment (Gilb. Law, Ex. 55). 
Where an execution is levied on goods, the^ 
iTile is different, because the judgment bind- 
ing only from the delivery of the fieri facias, 
the first which comes to the hands of the 
sheriff, is entitled to prior satisfaction. By 
applying the English rule as to elegits, in- 
stead of the fieri facias, the legislature have 
conclusively declared, that an extent on a 
younger judgment, shall not postpone the 
elder judgment, but that the lands may be 
tsiken from the younger' creditor. The words 
in the fouith section, "to hold to him as his 
free tenement for the satisfaction of his 
debt," &c., are taken from the writ of Elegit, 
Fitzh. Nat. Brev. 5*8, they are used be- 
cause a remedy by assise is given in case 
of eviction, still the tenant by eligit has no 
freehold but only a chattel interest, which 
devolves on his executors. 2 Co. Inst. 39G; 
2 Saund. 68, note. These words cannot there- 
fore give to the younger creditor any right 
to hold the land on an extent against the 
prior creditor, while his judgment is unpaid; 
and as the law applies equally to lands sold 
on a venditioni exponas or delivered on a 
liberari facias, the conclusion is inevitable. 
That as the right of the prior judgment is 
not affected by a deliyery on a younger one,. 
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it cannot be impaired by a sale under the 
younger; the words of the law admit of no 
distinction, "all land so as aforesaid to be 
sold or delivered," shall be held and enjoyed 
by the person, "to whom the same shall be 
sold and delivered." Nor does it admit of the 
construction, that creditors who receive pos- 
session under a hberari, shall hold and enjoy 
the land against a prior judgment creditor, as 
it would be contrary to the law of eligit in 
England, adopted expressly in the second sec- 
tion. It necessarily follows, that as the pur- 
chaser from the sheriff is on the same footing, 
he must hold subject to prior judgments. The 
creditor who holds the lands till the debt is 
paid, or the one who purchases, takes it as 
the debtor held it (and to remove all doubt 
the law defines the time), at or before the 
taking thereof in execution; not before judg- 
ments had been rendered against him. Tak- 
ing also the second and fourth sections of 
the law, in connection with the sixth, which 
defines the effect of the sale or delivery of 
mortgaged lands, the meaning of the fourth 
is still plainer; the land shall be held and 
enjoyed freed from all equity of redemp- 
tion and all incumbrances made or suffered 
by the mortgagor, his heirs and assigns. If 
it was intended that the same effect should 
be given to a sale, or delivery on execution 
on a judgment, it would have been so de- 
clared; or if it had been intended that the 
same effect should be given to a sale and de- 
livery on process on a mortgage, as on a 
judgment, the same words would have been 
applied to the former, either by repeating 
them, or a reference to the fourth section. 
Hence, we are clearly of opinion, that a sher- 
iff's sale under a. judgment, pursuant to the 
fourth section, has no greater effect than to 
pass the estate as the debtor held it, when 
taken in execution, and can no more extin- 
guish or impair the lien of an older judg- 
ment, than a deed from the debtor. When 
the legislature intended to discharge the 
land from incumbrances, they did so in ex- 
press terms, the two sections are parts of 
the same law and same system, providing 
different modes of selling lands on a judg- 
ment or a mortgage; it was their peculiar 
province to define the effect of the respective 
modes of sale and delivery, on the incum- 
brances existing at the time. In our opin- 
ion, it would be judicial legislation for us 
to so construe the law, as to confound dis- 
tinctions plainly made. It is not for us to 
inquire into their reasons, or the sound policy 
of the one or the other mode; the law has 
defined the effect of both modes of proceed- 
ings too plainly to be mistaken. We can 
perceive neither in the words, nor manifest 
intention of the law, any thing to exclude 
from this ease, the universal principle laid 
down by the supreme court, in Scott v. 
Rankin, that the prior lien is entitled to prior 
satisfaction, nor any thing in the law, by 
which the purchaser under a younger lien 
can be protected from its application. But 
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if we are wrong in this view of the case, and 
the true meaning of the law is, to give to 
both modes of proceeding the same effect, 
the case of the defendant requires us to go 
much further. A sale under a mortgage dis- 
charges the land, only "from incumbrances 
made or suffered by the mortgagor, his heirs 
and assigns," leaving it subject to incum- 
brances upon it, when it came to his hands, 
if a sale under a judgment has no greater 
effect, the defendant cannot make out his 
ease. The plaintiff claims by a sale, under 
a judgment against Charles Hurst, before 
he had made any conveyance, the defendant 
claims under a sale made on a judgment 
against Hemphill; he must therefore estab- 
lish the proposition, that such a sale dischar- 
ged the land from all incumbrances upon it, 
made or suffered by any former owner. This 
will require the fourth section to be stretch- 
ed, not only so as to cover the sixth, to carry 
it not only to the full extent of the act of 
1700, by giving the purchaser "a free and 
clear estate" in the lands as fully and amply 
as ever they were to the debtor, but further 
yet, to give "a free and clear estate, as fully 
and amply," as any former owner had held 
it, before any incumbrance whatever existed. 
It would be deemed a bold construction of 
the sixth section, to hold a sale under a 
mortgage to be a discharge of incumbrances 
made or suff'ered by any person who had 
owned the land before the mortgagor; it 
would be overlooking entirely the definition 
of the effect given by the legislature, and sub- 
stituting one made by the judiciary in op- 
position to it. And if the point were new, 
it would be a still bolder assumption, in car- 
rying the effect of a sale under the fourth 
section, so far beyond either the sixth sec- 
tion of the act of 1705, and even beyond that 
of 1700. The proposition is a startling one, 
as a matter' Of construction on the whole sys- 
tem of state jurisprudence, in relation to 
selling land for debts. By an act of assembly 
passed in 1705, the orphan's court was au- 
thorized to sell the lands of an intestate for 
the payment of his debts, maintenance and 
education of children, but it did not define 
the effect of such sale. 1 Dall. Laws, Ap- 
pend. 44, 45. 

In 1794 another law was passed, declaring, 
"that no lands so sold shall be liable in the 
hands of the purchaser for the debts of the 
intestate." 3 Dall. Laws 530. This is much 
more explicit, than the fourth section of the 
act under consideration, but it certainly can- 
not be held to discharge the land from any 
debts, other than those due by the intestate. 
In the case of Jloliere v. Noe, 4 Dall. [4 U. 
S.] 450, 454, it was strenuously contended 
that it did not extend to judgments against 
the intestate; in deciding that the purchaser 
held the lands discharged from such judg- 
ments, the supreme court of this state did 
not intimate the doctrine that the land was 
not still bound by incumbrances suffered by 
former owners, or construe the act of 1794 
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to extend to a mortgage given by tlie intes- 
tate himself. On the contrary, they declared 
■a. mortgage to be on a different footing from 
a judgment, and that the orphan's court had 
no power to sell a greater estate, than the 
mortgagor was possessed of. This court 
would not be the first to declare, that a 
sheriff's sale under the act of 1705, would 
discharge the land from incumbrances prior 
to the judgment on which it was sold, when 
a. sale under the act of 1794 would not dis- 
■charge it from the lien of a mortgage given 
by the intestate. We could not construe 
the deed of the defendant in the judgment, 
■conveying the estate in the words of the 
• fourth section of the act of 1703, as a cove- 
nant to pay existing incumbrances; the pur- 
■chaser would buy at his risk; a covenant in 
the words of the sixth to pay "incumbrances 
made or suffered by the mortgagor," would 
not extend to judgments against a former 
owner, nor would a covenant to pay "the debts 
of an intestate," in the words of the act of 
1794, create any obligation to pay any debt, 
not of the intestate, though it was a charge 
upon the land in his hands. 

We cannot give to a sheriff's deed, made in 
pursuance pf a law defining its effisct, any 
greater eflicacy, than the deed of the debtor, 
^made with covenants in the words of th6 
law. If then the question presented by this 
objection remains to be decided by our opin- 
ion of the act of assembly, or the principles 
settled by the supreme court of the United 
States, we should not hesitate in declaring, 
that the sale under the judgment against 
Hemphill, did not impair the plaintiff's right 
of recovery. If land after being sold by or- 
der of an orphan's court remains charged in 
the hands of a purchaser, with a mortgage 
given by the intestate; a fortiori, land sold 
by the sheriff remains charged with all in- 
cumbrances, prior to the judgment on which 
■ It was sold, and so we should feel it our duty 
to instruct you, , if we are govern|ed by the 
acts of assembly, the case of Scott v. Rankin 
[supra], decided in 1827, or Moliere v, Noe 
[supra], decided in 1806. But we find that 
the supreme court of this state in 1826 gave 
a different construction to the act of 1705 in 
Com. V. Alexander, 14 Serg. & R. 257, etc. 
In that case they decided that a sheriff's sale 
discharged the land from all prior judgments 
against the defendant, as whose property it 
was sold, and any other pei'son from whom 
it came to him. In Barnet v. Washebaugh 
they applied the same rule as to a legacy char- 
ged upon the land. 16 Serg. & R, 410. In 
Willard v. Norris they held that a sale on a 
judgment discharged the land from a prior 
mortgage. 2 Rawle, 56. In M'Lenahan v. 
Wyant the court declare the same rule to be 
applicable to all judicial sales, whether by an 
order of orphan's court, or by a sheriff; and 
that they divest all liens whether general or 
specific. 1 Pen. & W. 112, 113. Such has 
been the course of adjudication in the court of 
the last resort in the state for the last four 



years, in direct affirmance of the doctrine con- 
tended for by the defendant's counsel; it is 
now a rule of property and title, and as a set- 
tled construction of a state law, it is deemed 
to be a part of the law itself, and, generally 
speaking, as much a rule of decision in the 
federal courts under the thirty-fourth section 
of the judiciary act, as the text of which it 
is the judicial exposition. [Shelby v. Guy] 11 
Wheat. [24 U. S.] 367. The extinguishment 
of a prior lien is not impairing the obligation 
of a contract, for none exists between the 
pnor creditor, the sheriff, or his vendee; the 
effect of the law so construed divests a vested 
right, but unless this right is founded on a 
contract, it is not obnoxious to any prohibi- 
tion in the constitution of the United States. 
[Satterlee v. Matthewson] 2 Pet. [27 U. S.] 
412. 

Those are the settled principles of the ^- 
preine court of the United States, to which 
we must conform; they will yield their own 
construction of the statutes of a state to that 
of the state courts previously made, respect 
their local common law and usage, and admin- 
ister the jurisprudence of the states as their 
own courts do. [Bell v. Morrison] 1 Pet. [2G 
U. S.] 359, 360; [Brown v. Van Braam] 3 
Dall. [3 U. S.] 344; [M'Keen v. Delancy] 5 
Cranch [9 U. S.] 22, 32; [Polk v. Wendal] 9 
Cranch [13 U. S.] 87; [Martin v. Hunter] 1 
Wheat. [14 U. S.] 379; [Shipp. v. MiUer] 2 
Wheat. [15 U. S.] 316; [Thatcher v, Powell] 6 
Wheat. [19 U. SJ 119; [Elmendorf v. Taylor] 
10 Wheat. [23 U. S.] 152; [Shelby v. Guy] 11 
Wheat. [24 U. S.] 361; [Jackson v. Chew] 
12 Wheat- [25 U. S.] 153; [Bank of HamUton 
V. Dudley] 2 Pet [27 U. S.] 505, 556; [Bell v. 
Cunningham] 3 Pet. [28 U. S.] 85; [HoUings- 
worth V. Barbour] 4 Pet [29 U. S.] 468; [So- 
ciety for the Propagation of the Gospel v. 
Town of Pawlet] Id. 392. They will hold a 
case under advisement after argument, when 
it turns on, a* point of local law depending in 
a state <:ourt; and, though they will hold it 
not to be conclusive authority, will pay great 
respect to it. [Bank of Hamilton v. Dudley] 
2 Pet [27 U. S.] 520, 521. So where there 
had been an uniform course of professional 
opinion and practice. [Gardner v. Collins] 2 
Pet. [27 U. S.] 85. The same i-ule wilt not be 
applicable to a single decision of a state court, 
where the supreme court of the United States 
had previously decided otherwise.' [Shelby v. 
Guy] 11 Wheat [24 U. S.] 367, 369. But we 
do not feel at liberty to make the exception in 
this case, especially as the legislature at their 
last session, with full knowledge of tliis 
course of decisions, have not made any change 
of the law as to the lien of judgments, tliough 
they have done it as to mortgages on land 
sold under a younger judgment. Though 
this is not a legislative construction of the 
fourth section of the act of 1705, yet it is an 
implied sanction of its judicial exposition. 
As the case of Rankin y. Scott was directly 
in favour of our construction of the law of the 
state, prior to Gurney v. Alexander, and was 



THOMPSON (Case No. 13,975) 



[23 Fed. Cas. page 1088] 



decided only eight months afterwards, and 
first promulgated, it was not without some 
difficulty that we came to the conclusion, that 
though it was the decision of a court by whom 
our judgments can be revised we could not 
apply it to this case. An anxietj' to adminis- 
ter the law of the state in this court, by the 
same rules which prevail in the highest judi- 
cial tribunal of the state; to be governed by 
the most liberal principles of comity and re- 
spect, which the supreme court of the United 
States have adopted in relation to state adju- 
dication, and to give the most free consti-uc- 
tion to the thirty-fourth section which it can 
authorize, has induced us to this course. It 
is necessary to create confidence and preserve 
harmony between the courts, which, organised 
under different governments, administer the 
same laws; and this court ought never, un- 
less in a very clear case, to decide in opposi- 
tion to state laws or judicial decisions. Cases 
of doubt and difficulty should be referred to 
the supreme judicial ti'ibunal of the union. 
Had the case of Scott v. Rankin been first 
decided (or arisen under the act of 1705) we 
should have followed it, though subsequent 
decisions of the state court had been different. 
The case of Huidekoper v. Douglass, 3 Cranch 
[7 TJ. S.] 1, has been uniformly adhered to in 
this court, though it turned on the construc- 
tion of a land law of this state, which the 
supreme court of the state have ever since 
construed differently. But as the decision in 
Gurney v. Alexander was first given, is de- 
cisive of the question, and has since been fol- 
lowed in all the courts of the state, we felt it 
our duty to instruct you, that the sale under 
the judgment against Hemphill gave the de- 
fendant a title to the premises in question, un- 
incinnbered by the judgment of Wilson. It 
is satisfactory to us to know that the cause 
is in a train for the correction of any error 
we may have committed. 

For reasons applicable to one of the judges, 
no opinion will be given on the fourth ques- 
tion made in the cause. Though we have re- 
ferred to the act of 1705 in relation to mort- 
gages, by way of illustration, we must be dis- 
tinctly understood as expressing no opinion 
on the effect of a sale under a judgment, on a 
prior mortgage. The defendant, in our opin- 
ion, is entitled to your verdict. 
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Circuit Court. D. Iowa. Oct. Term, 1876. 

Contempt — Actions Against Receiveus — How 

PU0CEEDEI> WITH. 

1. A porfaou who brings an action in one court, 
against a receiver appointed by another court, 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission, 14 
Alb. Law J. 400, contains only a partial re- 
port.] 



without the consent of the court who appointed 
the receiver, is guilty of a contempt of the lat- 
ter court: and this is so although such action 
may not result in disturbing the possession of the 
receiver. This doctrine applies with peculiar 
force to eases where suits are broiight in the 
state courts against receivers appointed by tlie 
federal courts, in suits brought by citizens of oth- 
er states to foreclose railway mortgages. The 
doctrine adopted by the supreme court of Iowa 
in Allen v Central R. Co., 42 Iowa. 683, and by 
the supreme court of Wisconsin in Kinney v. 
Crocker, 18 Wis. 75, denied. 
[Cited in Kennedy v. Indianapolis. O. & L. R. 
Co.. 3 Fed. 100. Distinguished in The Will- 
amette Valley, 62 Fed. 305. Cited in Texas 
& P. Ry. Co. V. Cos, 145 U. S. 593, 12 Sup. 
Ct. 907: Otis V. Gross. 96 111. 614; Walker 
V. Geo. Taylor Commission Co. (Ark.) 18 S. 
W. 1057 Cited \n brief in Town of Rox- 
bury V. Central Vt. R. Co., CO Vt. 130, 14 
Atl. 92.] 

2. In ?iich cases, the proper practice is for the 
person harinfr a demand against the funds in 
the hands of the receiver, to bring his demand in- 
to the court appointing the receiver, and the 
court will direct him to be examined, pro inter- 
esse suo. before the master, and if, upon auditing 
his claim, the court finds it to he a just one, it 
will direct the receiver to pay it without litiga- 
tion, but if the court finds the claim to be a 
doubtful one. it will give the claimant leave to 
prosecTite it before aome competent court — con- 
sulting herein the convenience of parties and ex- 
ercising a judicial discretion. 

[Cited in R^ Cu-iuingham, Case No. 3,478.] - 

At law. 

Grant & Smith, for receiver. 
L. O. Hatch, for respondent. 

LOVE, District Judge. The respondent is 
before the court by virtue of ap order 
against him to show cause why he should 
not be attached for contempt. The alleged 
contempt is that, without obtaining leave, 
he commenced a suit in the circuit court of 
Clayton county, loAva, against the complain- 
ant, a receiver appointed by this court. 

The question before us to be decided is, 
whether or not a party may, of right, sue 
in a state court a receiver appointed by this 
court, without first coming here for leave 
to do so. The counsel for the respondent 
maintains the affirmative of this proposi- 
tion, and relies upon the following author- 
ities: Page V. Smith, 99 Mass. 395; Kinney 
V. Crocker, 18 Wis. 75; Hills v. Parker, 111 
Mass. 508; Camp v. Barney, 11 N. Y. Sup. 
Ct. [4 Hun] 373; and especially upon the 
recent case of Allen v. Central R. Co., 42 
Iowa, 683, decided by the supreme court of 
Iowa. 

The doctrine of the Wisconsin decision, 
quoted and approved by the supreme court 
of Iowa in Allen v. Central R. Co., is ex- 
pressed in these words: "There can be no 
room to question this conclusion, that in 
all cases where there is no attempt to in- 
terfere with actual possession of proi)erty, 
which the receiver holds under the order 
of a court of chancery, but only an attempt 
to obtain judgment at law, etc., it is not 
necessary to obtain leave of the court." 

That this doctrine is, however, against 
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the weight of authority in both England 
and America, is beyond doubt. Mr. High, 
tlie author of the worlj: on "Receivers," in 
a late article in the Southern Law Review 
(October, 1876), in which he attempts to 
maintain the distinction taken by the Wis- 
consin court between actions which affect 
the actual possession of the receiver, and 
suits which merely aim to obtain an ad- 
judication of the party's rights, aclinowl- 
edges that the weight of authority is against 
the doctrine. He says: "It is undoubtedly 
true that the present weight of authority is 
adverse to the exercise of any right of ac- 
tion against a receiver, other than that from 
which he derives his appointment and to 
which alone he is amenable. Deriving their 
notions of the sanctity of the receiver's of- 
fice and functions from the English chan- 
cery, courts of equity in this country have 
almost uniformly denied any right of ac- 
tion against their receivers, unless leave of 
the court be first had for that purpose." The 
learned writer cites, in support of this state- 
ment, a large number of authorities, both 
English and American. 

But whatever may be the rule for other 
courts, we think there can be no doubt as 
to the practice by which we are to be gov- 
erned. "We find the law laid down by the 
supreme court of the United States, in Wis- 
wall V. Sampson, 14 How. [55 U. S.] 65, 66, 
and 67, as follows: "When a receiver has 
been appointed, his possession is that of the 
com't, and any attempt to disturb it, with- 
out the leave of the court first obtained, 
will be a contempt on the part of the per- 
son making it. This was held in Angel v. 
Smith, 9 Ves. 335, both with respect to re- 
ceivers and setjuestrators. When, therefore, 
a party is prejudiced by having a receiver 
put in his way, the course has either been 
to give him leave to bring an ejectment, or 
to permit him to be examined pro interesse 
suo. Brooks v. Greathed, 1 Jac. & W, 176; 
3 Daniell, Ch. Prac. 1984. And the doctrine 
that a receiver is not to be disturbed extends 
even to cases in which he has been ap- 
pointed expressly, without prejudice to the 
rights of persons having prior legal or eq- 
uitable interests. And the individuals hav- 
ing such prior interests must, if they desire 
to avail themselves of them, apply to the 
court either for liberty to bring ejectment, 
or to be examined pro interesse suo, and 
this, though their right to the possession 
is clear- 1 Cox, 422; 6 Ves. 287. The prop- 
er course to be pursued, says Mr. Daniell, 
in his valuable treatise on pleading and 
practice in chancery, by any person who 
claims title to an estate or other property 
sequestered, whether by mortgage or judg- 
ment, lease or otherwise, or who has a title 
paramount to the sequestration, is to apply 
to the court to direct the plaintifiE to ex- 
hibit inten-ogatories before one of the mas- 
ters, in order that the party applying may 
be examined as to his title to the estate. 
28FED.CAS.— 69 



An examination of this sort is called an ex- 
amination pro interesse suo, and an order 
for such examinatftin may be obtained by a 
partj' interested, as well when the property 
consists of goods and chattels or personalty, 
as when it is real estate. And the mode of 
proceeding is the same in the case of the 
receiver. 6 Ves. 287; 9 Ves. 336; 1 Jac. & 
W. 178; 3 Daniell, Oh. Prac. 1984. A party, 
therefore, holding a judgment which is a 
prior lien upon the property, the same as a 
mortgage, if desirous of enforcing it against 
tlie estate after it has been taken into the 
care and custody of the court, to abide the 
final detennination of the litigation, and 
pending that litigation, must first obtain 
leave of the court for this purpose. The 
com't will direct a master to inquire into 
the circumstances, whether it is an exist- 
ing imsatisfled demand, or as to the prioi-ity 
of the lieu, etc., and take care that the fund 
be applied accordingly. It has been argued 
that a sale of the premises on execution and 
purchase occasioned no interference with 
the possession of the receiver, and hence 
no contempt of the authority of the court, 
and that the sale, therefore, in such a case, 
should be upheld. But, conceding the pro- 
ceedings did not disturb the possession of 
the receiver, the argument does not meet 
the objection. The property is a fund in 
court, to abide the event of the litigation, 
and to be applied to the payment of the 
judgment ci-editor, who has filed his bill to 
remove impediments in the way of his ex- 
ecution. If he has succeeded in establishing 
his right to the application of any portion of 
the fund, it is the duty of the court to see 
that such application is made. And in order 
to effect this, the court must administer it 
independently of any rights acquired by 
third persons pending the litigation. Other- 
wise the whole fund may have passed out 
of its hands before the final decree, and the 
litigation become fruitless. As we have al- 
ready said, it is sufficient for the disposition 
of this case, to hold that while the estate is 
in the custody of the court, as a fund to 
abide the result of a suit pending, no sale 
of the property can take place, either on ex- 
ecution or otherwise, without the leave of 
the court for that purpose. And upon this 
ground we hold that the sale by the mar- 
slial, on the two judgments, was illegal and 
void, and passed no title to the purchaser. 
This proceeding was explained by Lord El- 
don, in Angel v. Smith, 9 Ves. 335, speak- 
ing of the rule in respect to sequestrators, and 
which' he held was equally applicable in the 
case of receivers. 'Where sequestrators,' he 
observed, 'are in possession, under the pro- 
cess of the court, their possession is not 
to be disturbed, even by an adverse title, 
without leave, upon the principle that the 
possession of the sequestrators is the pos- 
session of the court, and the court being 
competent to examine the title, will not 
permit itself to be made a suitor in a court 



THOMPSON (Case No. 13,975) 



[23 Fed. Gas. page 1090] 



of law, but "Will itself examine tlie title. 
And the mode is, by permitting tlie party to 
come in to be examinedf pro interesse suo; 
the practice being to go before the master 
to state his title, and there is the judgment 
of the master, and afterwards, if necessary, 
of the court upon it. See, also, 10 Beav. 
318; 2 Daniell, Oh. Prae. 1271; 2 Madd. 
21; IP. Wms. 308.' " 

The doctrine of the Wisconsin and Iowa 
cases is that any party seeking satisfaction 
out of a fund in the hands of a receiver, may 
prosecute his claim and have his rights ad- 
judicated in a suit against the receiver, in 
any court of competent jurisdiction, without 
the permission of the court from which the 
I'eceiver derives his appointment, provided 
the proceeding be such as not to disturb the 
actual possession of the receiver. If this doc- 
trine be taken in all its latitude, I am not 
aware of any action at law which may not 
be thus maintained against a receiver, ex- 
cept replevin and attachment. The action of 
ejectment, though possessory, does not, in the 
first instance, touch the actual possession of 
the property involved. It determines the 
right of possession, but not until that right 
is established by judgment, and the court 
issues its writ of possession, is the actual 
possession of the defendant touched by the 
proceeding. Why, then, if the Iowa and Wis- 
consin doctrine be sound, might not eject- 
ment, as well as trespass and all other ac- 
tions, except replevin and attachment, be 
prosecuted against a receiver without any 
leave of the court of his appointment? And 
if this can be done, innumerable claims may 
be set up and established by the judgment 
of other courts against the judgment of the 
court holding the fund by the hand of its re- 
ceiver. Can this be done? Could ejectment, 
for instance, be thus maintained against a 
receiver? Certainly not, so far as the federal 
courts are concerned. Wiswall v. Sampson, 
14 How. [55 U. S.] 65. 

In my judgment, the doctrine of the Iowa 
decision contravenes the whole scheme of 
equity jurisdiction in the matter of appoint- 
ing receivers, and in the taking of posses- 
sion, through them, of the property in liti- 
gation. The court of eQuity takes cognizance 
of a suit against an insolvent company or 
corporation, and where the danger exists that 
the litigation may prove fruitless to credit- 
ors, by waste or a fraudulent disposition of 
the property, the court will take it into pos- 
session by the appointment of a receiver. 
The property thus becomes a fund subject to 
the disposition of the court, and under its 
exclusive control. The principle that the 
court which has possession and control of a 
fund, has the exclusive right to determine 
all claims and liens asserted against it, is 
fundamental. Hence, every court of equity 
in such a case assumes to decide all contro- 
versies touching the subject matter of the 
suit and the fund; to determine the existence 
and priority of all liens; to adjust and settle 



all disputed claims; marshal the assets, and 
finally to distribute the surplus among the 
general creditors pro rata, upon its own prin- 
ciple of equality among creditors. The very 
ground and reason of this jurisdiction is the 
inadequacy of mere legal remedies. But, 
according to the Iowa decision, there is no 
reason why any party claiming satisfaction 
out of the fund, may not, without the con- 
sent of the receiver's court, assert his rights 
in any competent court, provided he does not 
attempt to disturb the possession of the re- 
ceiver; and thus may the decision of the 
claims and controversies involved in the liti- 
gation be withdrawn from the court of equi- 
ty, where they properly belong, and trans- 
ferred to the courts of law. And the result 
would be that claims against the fund would 
be determined, not by the court having juris- 
diction of the case and control of the fund, 
but by other and different tribunals- Judg- 
ments would thus be rendered against the re- 
ceiver—in other words, against the fund; and 
the court having the fund in its possession 
would be compelled to treat such judgments 
as nullities, or recognize and pay them. Be- 
fore the court of equity could, perhaps, make 
a final determination of the rights of the par- 
ties before it, other courts might render judg- 
ments against its receiver to an amount suf- 
ficient to absorb the whole fund or property, 
and the litigation would prove barren of re- 
sults to the parties in equity. Such judg- 
ments against the receiver would be either 
valid or invalid. If invalid, it follows that 
suits against the receiver, resulting in such 
judgments, would be perfectly futile and use- 
less, and for that reason they ought to be 
stopped by the receiver's court; for certainly 
such suits would harass and embarrass the 
receiver, and expose him to the heavy costs of 
litigation; and, if they resulted in no benefit 
to the parties prosecuting them, it would be 
simply idle, if not absurd, to allow such ac- 
tions to proceed against the receiver. But, 
doubtless, if the doctrine of the Iowa court 
be sound, judgments against the receiver 
would be valid to all intents and pui-poses, 
and they must be so treated by all courts in 
which they should be pleaded. This being 
the case, what follows? Why, that the court 
of equity, having control "of the fund, would 
have no alternative but to recognize and pay 
the judgments and decrees rendered elsewhere 
against its receiver, and if the fund consisted, 
in whole or part, of real estate, the judg- 
ments against the receiver would become 
liens upon the property, thus encumbering 
and casting a cloud upon the Utlfe. Under 
such conditions, the sale of the property, un- 
der the decree of the court of equity, to sat- 
isfy its judgments, would be hopeless and 
ineffectual. Thus would the whole purpose 
of the litigation in equity and of the taking 
possession of property through the receiver, 
be utterly defeated. The absurdity of such 
a result requires no explanation. 
The view thus presented applies with re- 
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doubled force to railroad foreclosure suits in 
the United States circuit court. Tie non- 
resident citizen comes here to set up- and en- 
force the lien of his mortgage, for the very 
reason that he thinks he would be exposed, 
to injustice in the state courts from local 
prejudice. But no sooner does he get the 
railroad property in the hands of a receiver, 
than that oflScer, if the doctrine of the Iowa 
court be sound, is exposed to suits in the 
state courts upon claims and demands of all 
kinds, and thus the substantial ends for which 
the non-resident complainant comes here, 
is practically defeated. The receiver himself 
has no beneficial interests in the controver- 
sies waged against him in the local courts, 
and the litigation is, practically, between the 
non-resident citizen and the citizen of Iowa. 
Suits may be brought, and judgments in- 
numerable rendered against the receiver, all 
along the line of a railway, by justices of the 
peace and other local courts. These judg- 
ments may, if valid, be made liens upon the 
railway property, and tlie federal court must 
reject them as nullities, or recognize and pay 
them out of the mortgaged property. K the 
federal court must recognize and pay them, 
the state courts thus take from the former 
court the power of determining, first, what 
debt shall be paid out of the funds in its 
hands; second, what claims shall be made 
liens upon the mortgaged property. Thus 
would the federal comrt sit merely to register 
and pay the judgments and decrees of the 
state courts. 

But what if the judgments and decrees of 
the state courts are to be treated here as 
nullities, and so disregarded? Then why 
should the plaintifE in the state courts be al- 
lowed to prosecute suits against the receiver? 
Cui bono? The plaintifE in the state court 
does not sue the receiver in his own right, 
but in his official capacity as receiver. He, 
in fact, sues the fund through the receiver 
who represents it. He cannot levy execution 
of his judgment upon the receiver's individ- 
ual property. Unless he can obtain satisfac- 
tion of his judgment out of the fund in this 
court, his suit and judgment against the re- 
ceiver are worthless. Then why should he 
be permitted to prosecute such suits? Why 
not require him to come at once, and in the 
first instance, into the only court which can 
give him any real satisfaction; the only court 
which has in its possession any property 
from which he can obtain payment of his 
claim? 

But, assuming that this court would not sit 
here merely to register the judgments and 
decrees of the state courts, and to pay them, 
without inquiry, out of the trust fund in its 
possession, it may be asked what harm will 
result to the non-resident creditors, from per- 
mitting suits to proceed against receivers? 
I answer that such judgments, even if we 
repudiate them and refuse to pay them, 
would cast a cloud upon our title and seri- 
ously affect a sale of the railroad property. 



When the receivership is at an end and the 
property no longer under our control, but in 
the hands of a purchaser at the foreclosure 
sale, I know of no reason why the state court 
might not proceed to enforce their judgment 
by execution and sale. At aU events, the ap- 
prehension of such a result would cast such 
a cloud upon the title as effectually to defeat 
an advantageous sale, and this furnishes an 
all-sufficient reason why we should, by in- 
junction, and by process of contempt, pre- 
vent the prosecution of suits against our re- 
ceivers. 

Again, if any and everybody may sue our 
receiver without our consent, along the line 
of the road, innumerable suits may be prose- 
cuted against him, and he may be thus ex- 
posed to the costs and expenses of ruinous 
litigation. Now, he is our officer, and suits 
would be prosecuted agamst him as such, and 
not against him as an individual. We have 
placed him in the breach and exposed him 
to a deadly fire. Shall we leave him naked 
to his enemies? Shall the court abandon him 
to his fate and compel him to pay the costs 
and charges of a ruinous litigation out of 
his own pocket? Or, if the court should au- 
thorize him to employ counsel and pay the 
costs of numberless suits out of the trust 
fund, what then? Why, it would follow that 
the fund in our hands might be wasted and 
squandered in useless and fruitless litigation. 

Again, such a course would result in end- 
less multiplicity of suits, which equity ab- 
hors. If, instead of prohibiting suits against 
our receivers, and requiring all parties hav- 
ing claims to come into the suit already pend- 
ing before us, we allow any and every party 
so disposed to sue the receivers in the state 
courts of record, and before the numerous 
justices of the peace, a vast multiplicity of 
suits would be the inevitable result. But, on 
the other hand, let aU claimants bring in 
their demands here, and we will direct them 
to be examined pro interesse suo before the 
master, and if, upon auditing them, we find 
them to be just, we will direct the receiver 
to allow and pay them, without litigation. 
If we find the claimant's demand doubtful, we 
will give him leave to prosecute his claim 
against the receiver before some competent 
court. Thus, by the exercise of sound and 
just discretion, this coiurt may do speedy 
justice, and avert troublesome and expensive 
litigation. And such has been the uniform 
practice. When leave to sue is asked of us, 
if we find that a suit is necessary, we direct 
in what forum — consulting herein the con- 
venience of parties, and exercising a judicial 
discretion. 

The argument of the supreme court of Wis- 
consin, is that the federal court "appoints re- 
ceivers, who take jiossession of, and operate, 
the road. While so operating it, they make 
thousands, perhaps millions, of legal con- 
tracts for the transportation of freights and 
passengers, etc. Yet, upon the doctrine con- 
tended for, all litigation upon these causes of 
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action, although, in many cases, being only 
between citizens of this state, wotdd be drawn 
into the federal courts; and the state courts 
absolutely divested of jurisdiction, unless the 
federal courts saw fit first to grant it." 

Now, this argument, from inconvenience, 
it must be admitted, is quite specious; but I 
cannot see its cogency, since it is admitted 
that the federal court being in possession of 
the entire property of the corporation, no exe- 
cution could be levied without its consent 
Of what avail, therefore, would a judgment 
be against the receiver, without the consent 
of the federal court? What practical difEer- 
ence can there be between the necessity of 
obtaining this conse;it before, and after, judg- 
ment? If the suitor comes into the federal 
court and prosecutes his claim, there is a 
fund under the control of the court recog- 
nizing his claim or giving him judgment, to 
satisfy his claim or judgment. If, on the 
contrary, he goes into the state court, he may 
get a judgment, but there is nothing out of 
which he can obtain its satisfaction. His 
judgment is barren of results. Which, then, 
is the better forum for the claimant to re- 
sort to, assuming that both will deal justly 
with him? Since all suits against the re- 
ceiver, as such, for claims growing out of his 
operation of the road, must be against him 
in that capacity, and must be satisfied, if 
paid at all, out of the property under the con- 
trol of the federal court, why should not the 
suit be brought in the same court, or else- 
where, with its consent? 

It must, moreover, be borne in mind that 
the inconveniences suggested by the supreme 
court of Wisconsin, are necessarily but tem- 
porary, since the possession of the court 
ceases with the close of the litigation. Un- 
less the respondent shall stipulate to dismiss 
the suit in the state court, an attachment 
against him will issue. Ordered accordingly. 
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Case No, 13,976. 

THOMPSON et al. v. SMITH- 

[2 Bond, 320.] i 

Circuit Court, S. D, Ohio. Oct. Term, ISGO. 

Practice in Equity — Master's Report — Oath — 
Reference— Accounts— Copies. 

1. It is no ground for setting aside a master's 
report, in a suit in chancery, that he was not 
sworn; there being no statute of the United 
States, or any rule of court, requiring a master's 
report to be under oath, 

2. It is competent for the court, in the order 
of reference, to require the master to be sworn, 
but if not specially so ordered, it is no objection 
to the report that he was not sworn. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



3. The authority to refer to a master is in- 
herent in a court of the United States, in the 
exercise of its chancery jurisdiction. 

4. There is no reason for requiring an oath, 
where the judge or court ordering the reference 
has personal knowledge of the integrity and in- 
telligence of the person appointed. 

5. The master did not err in admitting copies 
of accounts and papers from the office of the 
quartermaster-general of the United States, 
properly authenticated as true copies by the 
third auditor of tlie treasury, whose official' char- 
acter was certified to, in proper form, by the sec- 
retary of the treasury, as the act of congress ex- 
pressly provides that copies so verified shall be 
admissible as evidence in the courts. 

[This was a biU by Thompson and Groom 
against E. A. Smith.] 

A. F. Perry, for complainants. 
WoodnifiE & Tilden, for defendant 

OPINION OF THE COURT. This is a 
bill in equity, in which the complainants al- 
lege that, in 1861, there existed a partner- 
ship between them and the defendants in 
the purchase and sale of horses and mules, 
and that there has been no settlement 
of the business of the firm. They also al- 
lege that there is a large sum due them 
from the said Smith, accruing from the 
transactions of the firm; and they pray for 
an account and other relief. The hearing, 
on a motion for a reference to a master to 
inquire into and report as to the transac- 
tions of the firm, took place before .Justice 
Swayne, at April term, 1868. The learned 
judge, at that term, directed an interlocutoiy 
decree to be entered, finding the existence 
of a partnership between these parties, and 
that the complainants were entitled to an 
account as pi-ayed for. And an order was 
entered referring the inquiry to J. D. Cox, 
as master, to report, as to the state of the 
accounts between the parties, with the lim- 
itation, in effect, that he was not to decide 
or report as to the time of the expiration of 
the partnership, but merely to state the facts 
proved as to that matter. It appearing that 
the date of the expiration of the partner- 
ship was the material question in contro- 
versy, on the decision of which the claim 
of the complainants essentially depended. 
Justice Swayne properly reserved that in- 
quiry for the final hearing. In pui-suance 
of the oi'der of reference, the master pro- 
ceeded to investigate the accounts of tue 
parties, calling before him all the witnesses 
named by either party, who were examined 
with great minuteness, and at great length, 
in the presence of the counsel on both sides. 
The master, in a full and elaborate report, 
has stated his conclusion as to accounts be- 
tween the parties, upon the different the- 
ories and claims of the parties as to the du- 
ration of the partnership, avoiding any opin- 
ion as to the date of its expiration. A mo- 
tion is now made by the defendant's counsel 
to accept and affirm the report of the mas- 
ter; and by the complainants that the re- 
port be set aside, and a new order of refer- 
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ence be made. The only question now be- 
fore tlie court is, wlietber the exceptions 
tiled by the complainants are sufficient to 
set aside the report. These exceptions are 
numerous, no less than twenty-five, many 
of them exceedingly technical in their char- 
acter. It will be unnecessary to notice them 
in detail. A large proportion of them in- 
volve the correctness of the master's conclu- 
sion as to the allowance of credits to the 
complainants. It is clear that these afford 
no sufficient ground for ordering a reference 
to another master. 

The exceptions which it seems material 
to notice, are: 1. That the master was not 
sworn, and his report is not under oath, 2. 
That he admitted incompetent testimony. 
As to the first point, the authorities on the 
subject do not require the master to be 
sworn, unless made necessaiy by an express 
statutory pi'ovision, or a rule of court, or 
by the court in the order of reference. As 
there is no statute of the United States, or 
any nile making the oath necessary, this 
exception can not be sustained. The learn- 
ed judge, who made the order of reference, 
knowing well the high character of the dis- 
tinguished gentleman appointed master, did 
not think it necessary to require that the 
report should be under oath. He doubtless 
acted under the authority of a well-estab- 
lished principle, that the courts of the Unit- 
ed States, in the exercise of their chancery 
powers, possess an inherent authority, in 
pi'oper cases, to order a reference to a mas- 
ter. They may unquestionably order the 
master to be sworn; but if the judge, know- 
ing the trustworthiness and intelligence of 
tlie person appointed, does not require an 
oath, the want of it does not invalidate the 
report. This exception must therefore be 
overruled. As to the second ground of ex- 
ception, namely, that the master admitted 
incompetent testimony, the court is not 
aware of any reason for sustaining it. 
The objection is, that the master admitted 
copies of accounts and papers on file or of 
record in the office of the quartermaster- 
general. These accounts and papers related 
to the sale and delivery of horses and mules 
for the use of the government by these par- 
ties. The proper place for the deposit of 
the papers was in the quartermaster's de- 
partment They are properly authenticated 
by the certificate of the third auditor of the 
ti'easury as true copies; and the secretary 
of the treasui-y has given his certificate of 
the official character of the third auditor. 
Under the act of congress, providing that 
copies of papers and records in the execu- 
tive departments of the general government 
should be admissible as evidence in the 
courts, the master did not err in admitting 
them in the investigation committed to him. 
They are properly verified and authenticat- 
ed as true copies, and were correctly allow- 
ed as legal testimony by the master. This 
exception must therefore be overruled. 



THE COURT has now only to remark, 
that after a careful examination of the mas- 
ter's report, no sufficient reason appears for 
again referring this case to a master. It 
bears intrinsic evidence of laborious and 
critical examination of the facts; and there 
is no reason to doubt the accuracy of his 
conclusion in regard to the complicated 
transactions of these parties. As to the 
purity of his motives, there can be no pos- 
sible doubt. I am persuaded he has dis- 
charged his onerous duties, not only with 
great fairness, but with great ability. 

The motion for setting aside the report 
and for a reference is overruled, and the 
case continued for final hearing. 



Case NcK 13,977. 

THOMPSON v. SMITH et al. 

[1 Dill. 458.] 1 

Circuit Court, D. Minnesota. 1870. 

Wkit of Assistance — Against WnoM Issued — 
Parties to Suit — Void Title. 

The power of a court of chancery to put the 
purchaser of the mortgaged premises into pos- 
session by a writ of assistance, or summary pro- 
ceedings, extends only to the parties to the suit 
and those coming in under them after suit com- 
menced, and does not extend to the case of the 
wife of the mortgagor, not a party to the suit, 
claiming under color of title acquix-ed from one 
of the defendants before suit brought, although 
such title may be void or inoperative, by stat- 
ute. 

In equity. 

Morris Lamprey, for complainant. 
Greenleaf Clark, for defendants. 

NELSON, District Judge. An application 
is made by petition, to modify a Avrit of as- 
sistance, granted to put the complainant In- 
to possession of the mortgaged premises. 
The writ of assistance was issued by the 
clerk, not only against the mortgagor and 
T. R. Fletcher, defendants in the suit, but 
also against the wife of the mortgagor, who 
was not a party to the suit, but who lived 
upon the premises with him. This applica- 
tion is made in behalf of the wife, Mary T. 
B. Smith, who claims the possession of the 
mortgaged premises under color of title de- 
rived from one of the defendants, prior to 
the commencement of the suit for a fore- 
closure. It is a well settled rule, founded in 
reason and justice, that the power of a court 
of chancery to put a purchaser of the mort- 
gaged premises into the possession, by a sum- 
mary process, extends only to the parties to the 
suit, or those coming into the possession under 
the parties to the suit, subsequent to the com- 
mencement of the same. If, therefore, Mary 
T. B. Smith was in the possession of any por- 
tion of the mortgaged premises, prior to the 
commencement of the foreclosure suit, she can- 



1 [Reported by Hon. John F. Dillon, Circuit 
tludge, and here reprinted by permission.] 
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not be dispossessed by tMs summary proceed- 
ing. She is capable of acoLUiring, by purchase, 
or otherwise, real propeiiy, and holding the ti- 
tle to the same, under the laws of the state of 
Minnesota. Now, the evidence offered upon 
the hearing of the motion clearly establishes 
the fact that she was in possession of these 
premises, prior to the commencement of suit, 
under color of title, and this evidence is not 
controverted by the purchaser at the mas- 
ter's sale. Her possession is not denied, but 
it is alleged that her right to that possession 
is not valid, the deed under which she claims 
being void or inoperative by statute, as 
against the mortgagee and purchaser. This 
raises a question of title which cannot be 
disposed of in this summary proceeding. The 
purchaser must seek the usual remedy for 
settling such questions. The writ of as- 
sistance is modified, * and all proceedings 
stayed, so far as Mary T. B. Smith is con- 
cerned. Writ modified. 



Case TTo. 13,978. 

THOMPSON V. TOD. 

[Pet. 0. C. 380.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

Specific Pekformanoe — Complaikast's Uxpair 

COSDDCT — RePUESESTATIOSS — STATUTE OP 

FiiAUDS— Paut Pbkfokmaxce — Pleadikg — Ef- 
fect OF Admissions in Asswer. 

1. Bill in equity for the specific performance 
of a parol agreement If the agreement admit- 
ted by the answer differs from that stated in the 
bill, the plaintiff cannot have a decree, unless 
he can prove the contract aliunde. 

[Cited in Baker v. Biddle, Case No. 764; Tilgh- 
man v. Tilgbman, Id., 14,045; Keene v. 
Wheatley, Id. 7,644.] 

2. Under what circumstances, equity will re- 
fuse to decree a specific performance. 

3. A court of equity will not compel the specific 
performance of a parol agreement to convey 
lands, in a case in which he who asks the as- 
sistance of the court, is charged with unfair con- 
duet in relation to the contract which he seeks 
to enforce; but will turn the party away from 
that forum, and leave him to Ms legal remedy. 

[Cited in Rutland Marble Co. v. Kipley, 10 
Wall. (77 U. S.) 358.] 

4. The same construction must be given, and 
the same consequences will follow from verbal 
representations, made at the time of a parol 
agreement, as, had they been inserted in a writ- 
ten agreement, a court of equity would assign 
to them. 

5. In a suit for a specific performance of a 
parol agreement to convey lands, although the 
defendant answer and admit the agreement, he 
may, nevertheless, protect himself against a per- 
formance of it, by pleading the statute of frauds. 

6. Part performance has no other effect, ex- 
cept that the plaintiff is thereby let in to prove 
the agreement aliunde, where it is not confessed. 

[7. Cited in Ayer v Hawkes, 11 N. H. 153, 
and in Kidder v. Barr. 35 N. H. 255, to the 
point that a payment of a substantial part of 
the purchase money is a part performance suffi- 
cient to take the case out of the statute.] 

1 [Reported by Richard Peters, Jr., Esq.] 



This case was argued at the last term, and 
was kept under advisement, until the pres- 
ent term, when the following opinion was de- 
livered: 

WASHINGTON, Circuit Justice. The ob- 
ject of this bill is to obtain the specific per- 
formance of a parol agreement, entered into 
between the complainant a'nd the defendant, 
on or about the 24th of July, 1788, for the 
conveyance of a tract of land, called "Peach- 
blossom Farm," in the state of New Jersey. 
It appears by the allegations in the bill and 
the acknowledgments in the answer, that on 
the 16th of December, 1785, a written agree- 
ment was entered into between the defendant 
and one Henry C Baker; by which the de- 
fendant bound himself to sell to Baker, this 
farm, containing about 750 acres, for the 
price of £8 per acre, to be paid in the follow- 
ing manner, viz: £250 on the 25th of Decem- 
ber in the same year; £1,250 on the 1st of 
March, 178G, when Baker was to receive pos- 
session; £1,000 on the 1st of March, 1787, 
when a conveyance was to have been made; 
and £1,000 on the 1st of March, 1788. AH 
the above sums were to be without interest, 
until after the respective periods when the 
payments were to be made. The residue of 
the purchase money was to be paid in annual 
instalments, of 1,000 dollars on the 1st of 
March in the succeeding years, and for se- 
curing the same. Baker was to give a mort- 
gage on the farm. The answer admits, that 
between the time of making the said agree- 
ment, and the 25th of March, 1786, Baker 
paid to the defendant at different periods, in 
part performance, the sum of £931 Is. 9d. 
On the 25th of March, 1786, Baker and the 
complainant entered into written articles, by 
which Baker agreed to sell this farm to the 
complainant, and to make a conveyance of 
the same on the 10th day of the succeeding 
month. The consideration was to be certain 
real property in Maryland, New Jersey, and 
Virginia, a house and lot in the northern lib- 
erties of the city of Philadelphia, and bonds 
and notes tor £1,000 which, in the opinion of 
one or more competent judges, should be 
deemed to be good. On the 14th of June, 
1786, a third contract in writing was entered 
into, between Baker, the complainant, and 
the defendant, whereby it was agreed, that 
the complainant should pay to the defendant, 
by way of an advance on the part of Baker, 
the sum of £1,950 on the 20th day of the suc- 
ceeding month, on which day, the defendant 
was to convey Peachblossom farm to the com- 
plainant; and to enable Baker to secure the 
defendant as to the residue of the purchase 
money, agi'eeably to the contract of the IGth 
of December, 1785. the complainant was at 
the same time to convey to Baker, the real 
property mentioned in the contract of the 25th 
of March, 1786, with a slight variation, and 
also to deliver to him bonds and notes, such 
as competent judges should pronounce to be 
good, to the amount of £600 as also a bond of 
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Francis Baker for £3,500; all wMch property 
was to be conveyed and assigned by Baker to 
the defendant, for the purposes aforesaid. It 
was furtlier stipulated, that this last agree- 
ment should not afEect the two former agree- 
ments, but that they were to remain in fuU 
force if this agreement should not be com- 
plied with by all the parties to it. The com- 
plainant admits in his bill, that he was un- 
able" to pay the £1,950 on the 20th of July, 
in consequence of which, he alleges the con- 
tract of the 14th of June became of no effect, 
and was so declared by the parol agreement 
which this bill seeks to enforce. It would 
see n, nevertheless, that with the above varia- 
tion the parties to the agreement of the 14th 
of Jime prepared themselves to fulfil the 
•iame; as it appears, that the bonds and notes 
for £1,000, were assigned by the complainant 
to Baker, prior to the 20th of July, 1786, and 
that deeds were executed by him for the real 
property mentioned in the said agreement, 
which deeds bear date on the said 20th of 
July, as does also a deed from the defendant 
to the complainant. No delivery however 
was made of this latter deed, in consequencfe 
no doubt of the inability of the complainant 
to perform his part of the contract. 

We are now brought to the parol contract 
which has given rise to this controversy, and 
which is the sole basis of it. The complain- 
ant states in his bill, that it was entered into 
on or about the 24th of July, 1786, and was to 
the following effect: First, that the articles 
of the 14th of June should be cancelled; sec- 
ond, that the defendant should execute a con- 
veyance of the Peachblossom farm to the 
complainant; third, that the complainant 
should pay the defendant £100 in cash, give 
a mortgage on the said farm with a judgment 
bond for the payment of £600 in twelve 
months, give his Dwn bond for £850 payable 
on the 25th of March following, and his foijr 
promissory notes for £100 each, payable in 
00 days, amounting in the whole to the sum 
of £1,950, which by the articles of the 14th 
of June was to have been paid on the 20th of 
July following. Of this contract the com- 
plainant has produced no proof, but relies up- 
on the acknowledgments contained in the an- 
swer to establish it. It remains therefore to 
inquire, whether the contract stated in the 
bill is admitted in the answer. The answer 
denies in general but positive terms, that this 
agreement was entered into. But, being call- 
ed upon to state what was the agreement, if 
the same should not be truly set forth in the 
bill, the defendant admits that on some day 
near the end of July, or the beginning of Au- 
gust, 1786, a verbal agreement was concluded 
between the complainant, Henry C. Baker 
and himself, whereby it was stipulated that 
the articles of the 14th of June should be 
cancelled, and that all acts done in part per- 
formance of the same should be of no effect; 
— ^that the complainant should pay to the de- 
fendant £100 In cash— give his bond for £850 



payable on the 25th of March, 1787— his four 
notes for £100 each, payable ninety days after 
■date, and his bond for £600 payable on the 
20th of July, 1787, to be secured by a mort- 
gage on Peachblossom farm, after the com- 
plainant should obtain a title for the same. 
The answer further states, that the complain- 
ant engaged that Baker should mortgage to 
the defendant the real estate mentioned in 
the agreement of the 25th of March, 1786, and 
shotdd assign to him the bonds and notes of 
sundry persons in New Jersey, to the amount 
of £1,000, all which was to secure to the de- 
fendant the payment of the residue of the 
purchase money for the aforesaid farm, with 
interest, at the price of £S an acre, at the pe- 
riods and on the terms mentioned in Baker's 
bond, dated the 20th of July, 1786. Now, if 
this answer amounts to a substantial admis- 
sion of the contract alleged in the bill, it must 
be conceded that the general denial of that 
contract will go for nothing. But it is most 
apparent, that the contract alleged and the 
one admitted vary from each other in this es- 
sential particular, that the former, were a 
performance of it to be decreed, would leave 
the defendant without any security but the 
personal responsibility of Baker for the pay- 
ment of the balance of the purchase money. 
The security provided by the articles be- 
tween Baker and the defendant of the 16th 
of December, 1785, was a mortgage of the 
Peachblossom farm, which Baker could not 
give, if, according to the parol agreement, the 
defendant was to convey that farm at once to 
the complainant. According to this agreement 
no other security was substituted, and the 
complainant would be exposed to no respon- 
sibility, if Baker should refuse to mortgage 
to the defendant the property which the com- 
plainant had bound himself to convey to him 
by their contract of the 25th of March, 1786. 
The defendant on the contrary asserts, that 
the complainant undertook that Baker should 
give him a security upon that property for the 
performance of his contract of the 16th of 
December, 1785, and that upon the perform- 
ance of these acts by the complainant^ and 
by Baker, the defendant was to convey the 
farm. 

There is another difference between the 
two contracts, not less material than that 
just noticed. The answer states, that the 
real property to be conveyed to him by 
Baker to secure the residue of the purchase 
money, was represented by the complainant 
to be of a certain value, that the title to 
the same was imexceptionable, and as to 
the bonds and notes, that he would assign 
the same to Baker, so as to enable him to 
recover the sums expressed in them. The 
bill takes no notice of this engagement, im- 
portant as it certainly was to the security 
of the defendant. It was contended by the 
plaintiff's counsel, that these assurances 
if untrue amounted to nothing more than 
misrepresentations, and ought jiot to be con-. 
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sidered as forming part of the contract. 
But if tliey amounted to misrepresentations, 
au abundant reason Tvould be thereby af- 
forded for refusing the aid of this court to 
carry that contract into specific execution. 
A court of equity will never exert this ex- 
traordinai-y branch of its jurisdiction, in a 
ease where the pai-ty who asks its assistance, 
is chargeable with unfair conduct in rela- 
tion to the contract which he seeks to en- 
force, but will turn him away from that 
forum, and leave him to his legal remedy. 
But, I can by no means agree that these 
representations, made at the time when the 
agreement was forming, were no part of 
that agreement. If the contract had been 
reduced to writing, it surely would not be 
contended that such statements, being in- 
serted in it, would not have amounted to 
covenants on the part of the complainant 
which a court of equity would require to be 
fulfilled. If so, the same construction must 
'be given, and the same consequences will 
follow, when thej' accompany a verbal con- 
tract which is sought to be enforced. If, 
then, the contract alleged in the bill is nei- 
ther proved nor admitted, it is impossible 
that a specific performance of it can be 
decreed. But, if the conti-aet were admitted 
as it is stated in the bill, there are other 
insuperable objections to the complainant's 
success. It appears, by the evidence, that 
the property which was to be conveyed to 
the defendant to secure the payment of the 
residue of the purchase money, was totally 
insufficient for that purpose; and the cir- 
cumstances attending it, which are in proof, 
justify the imputation of' unfairness in the 
conduct both of Baker and of the com- 
plainant. The house and lot, for instance, in 
the Northern Liberties of Philadelphia, were 
encumbered with arrearages of rents to their 
full value. The bonds and notes, or most of 
them, were disputed, if not altogether ir- 
recoverable; and the Virginia lands, amount- 
ing in quantity to upwards of 20,000 acres, 
which formed the bulk of the property, are 
proved to have been barren, unfit for cul- 
tivation, and of very little value. A knowl- 
edge of all these facts is fairly chargeable 
upon the complainant, from the con-espond- 
ence between him and Richard JIason, his 
partner and agent, which appears amongst 
the exhibits. But, admit that the security 
to which the defendant was entitled, had 
been adequate, what evidence has the com- 
plainant given of performance on his part 
or an offer to perform? He states in his 
bill, that immediately after the parol agi'ee- 
ment was concluded, he sealed and deliv- 
ered the mortgage and bond for £600 — ^paid 
the £100, and executed his obligation for 
£850, which mortgage and bonds, together 
witli his four notes for £100 each, he left 
with A. Humphreys, the mutual agent of 
the complainant and the defendant. That, 
in the evening of the same day, he executed 



conveyances to Baker for all the property 
mentioned in the contract of the 2oth of 
March, and that Baker, at the same time 
executed a mortgage deed of the said prop- 
erty to the defendant agreeably to the con- 
tract between him and the defendant and 
delivered the same to the defendant. That 
the complainant also delivered to the de- 
fendant bonds and notes to the amount of ■ 
£1,000, which the defendant selected from 
many others, after several weeks' delibera- 
tion and inquiry, agreeing to take the same 
at his own risk. 

These allegations are unsupported by any 
evidence in the cause, and, if not altogether 
denied in the answer, are not admitted. In 
respect to them, the answer states, that soon 
after the eonti-act was entered into, the de- 
fendant discovered that the whole transac- 
tion was a gross fraud concerted between 
the complainant and Baker, who at that 
time was insolvent, to depnve the defendant 
of his farm; in consequence of which, he 
refused to deliver the deed for the same, 
which he had previously executed. He fur- 
ther denies that Humphreys was his agent, 
and asserts, that the conveyances by the 
complainant to Baker of a great part of the 
real property, were defective, and that no 
conveyance of the same by way of mort- 
gage, was made or tendered to the defend- 
ant by Baker, according to the stipulations 
of the parol agreement;— and finally, that 
even the conveyances from the complainant 
to Baker, and the assignment of the bonds 
and notes, were made, not under the parol 
agreement, but under the written contract 
of the 14th of June. This latter allegation, 
if it required to be supported by proof, is 
strongly confirmed by the dates of the con- 
veyances and assignments, all of which pre- 
cede the day fixed by both the complainant 
and the defendant, as that on which the 
parol agreement was made. Not only is 
there an absence of all proof that the com- 
plainant has ever offered to perform this 
contract, but, it appears from the action 
of covenant which he instituted against the 
defendant, in the same year that that con- 
tract was entered into, that he had deter- 
mined to abandon it altogether, and to rely 
upon the written articles of the 14th of 
June. From the time that suit was brought, 
until the year 1811, when this was insti- 
tuted, the defendant has been permitted to 
remain in the quiet and undisturbed posses- 
sion of his farm, and to expend his money 
and labour upon its improvement, without 
a whisper of dissatisfaction from the com- 
plainant, so far as appears in this cause. 
In consequence of these improvements, and 
the extraordinary appreciation in the value 
of real property generally, this estate, which 
was agreed to be sold in 17S6, for £8 an 
acre, is now worth eighty dollars. And, un- 
der all the above circumstances, ought a 
court of equity to compel the defendant to 
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^^ouvey this estate to tbe complainant, and 
receive in retiu-n, next to nothing? Such a 
■decree, I confidently believe, Avould he with- 
out a solitary precedent to give it couate- 
nauce. 
» I shall add a very few words as to the plea 
of the statute of fi'auds, which I think is a 
complete defence against the prayer of this 
hill. That an opinion at one time prevailed, 
that on a suit for the specific execution of 
SI parol agreement for the sale of land, the 
defendant must either confess or deny the 
agreement, and that, in the former case, the 
plea of the statute of frauds would be un- 
availing, is not less true than strange. But 
this doctrine has been repeatedly overruled 
(Coop. Eq.«Pl. 2oG, 257; 2 H. Bl. C3; 2 
Brown, Ch. 563; 4 Ves. 23; 6 Ves. 543), and 
it is now the settled rule of the court, that 
although the defendant should answer and 
admit the agreement as stated in the bill, 
he may nevertheless protect himself against 
a performance, by pleading the statute. But 
even the condemned doctrine would not 
avail the complainant, since the contract al- 
leged in the bill, is neither admitted nor 
proved. 

It is contended, however, that the statute 
is no protection where the contract has been 
in part performed. Now there are two in- 
superable answers to that argument, as ap- 
plied to this case. The first is, that part 
performance can have no other effect than 
to let the plaintiff in to prove the contract 
aliunde, where it is not confessed; but, in 
this case, no such proof has been given, and, 
it must be admitted, that if the contract 
be neither admitted nor proved, performance 
cannot be decreed. The next answer is, that 
although it should be admitted that under 
all the circumstances of this case, the pay- 
ment of a part of the purchase money will 
amount to a part performance, still it 
should appear, beyond all reasonable doubt, 
that the payment was understood by the 
parties to have been so made and intended. 
Now, in this case, the payment of the £100 
is not proved nor admitted to have been 
made in part performance of the verbal con- 
tract. To say the most in its favoui*, it is 
doubtful whether it was made with a view 
to that contract, or to the contract of the 
14th of June, and this doubt is of itself, 
XI sufficient answer to the argument. But, I 
think there are stronger reasons for pre- 
suming the latter than the former. For, 
since it is clear that the conveyances by the 
complainant to Baker, and by Baker to the 
defendant, and the assignment of the bonds 
and notes, were done in part execution of 
the written agreement, it is highly probable 
that this money was paid on the 20th of 
.Tuly, as the defendant states the fact to the 
best of his recollection, in part of the £1,950 
agreed to be paid on that day. Upon the 
whole, I am of opinion that the plaintiff is 
not entitled to the relief which he has spe- 
■eifically prayed for. 



The only remaining question is, whether 
the complainant is entitled to any other 
and what relief? He claims a decree for 
the money paid to the* defendant by H. C. 
Baker, under his contract of the IGth of 
December, 1785, and also for the £100 paid 
by the complainant, with interest upon those 
sums. The first is altogether inadmissible, 
as it is not pretended that the money paid 
by Baker, belonged to the complainant; and 
if it did, still the court could not decide 
that fact in this cause to which Baker's rep- 
resentatives are no parties. As to the £100 
paid by the complainant, he is entitled to 
a decree for that sum, with interest from 
the 20th of July, 1786, but without costs. 
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Case ISTo. 13,979. 

THOMPSON et al v. VOSS. 

[1 Cranch, O. C 108.] i 

Circuit Court, District of Columbia. Dec 
Term, 1802. 

"Whit of Errou — Supersedeas — ^Agreement. 

A writ of error is not a supersedeas unless 
served withir ten days after the rendition of the 
judgment, although the parties should have 
agreed to a stay of execution for two months; 
and the writ of error should be served before 
the expiraxion of that time. 

[This was an action by Thompson & Veitch 
against Nicholas Voss.] 

Fieri facias. Motion to quash the execu- 
tion, on the ground that a writ of error had 
issued, and the plaintiffs had joined in error 
at the supreme court. The judgment below 
was signed on the 27th of March, 1802, and 
the execution was, by consent, stayed two 
months, before the expiration of which time 
viz., on the 19th of May, the writ of error 
was filed; and bond given and citation is- 
sued. On the 28th of May, a ca. sa. return- 
able to July term, was issued, but did not go 
out of the office. On the 8th of Septembei', 
1802, the fieri facias issued returnable to De- 
cember term. At the supreme court of the 
United States in August, 1802, the defendants 
in error appeared and joined issue on the 
assignment of errors. 

THE COURT refused to quash the execu- 
tion, being of opinion That the writ of error 
is not a supersedeas, unless served by a 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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copy thereof, being lodged for the adverse 
party in the clerk's office where the record 
remains, within ten days, Sundays exclusive, 
after rendering the judgment. Judiciary Act 
1789, § 23 (1 Stat. S5). 



THOMPSON (VOWBLL v.). See Case No. 
17,023. 

THOMPSON f^'ARD v.). See Case No. 17,- 
162. 



Case IsTo. 13,980. 

THOMPSON V. WELLS et al. 

[3 Oraneh, O. O. 5.] i 

Circuit Co«rt, District of Columbia. Dec, 
1826. 

Replevis — Reixstatemext— Appeauaxoe. 

If the defendant in replevin does not appear 
at the return term of the writ, the action is dis- 
continued, and the court will not, at a subse- 
quent term, reinstate it, upon affidavit that the 
defendant requested an attorney to enter an ap- 
pearance for him, and supposed it had been 
done. 

Replevin. The action was discontinued by 
th3 non-appearance of the defendants at the 
last term. 

Mr. Key, for the defendants [Wells and 
Nieholls], now moved to reinstate 't on the 
docket, upon affidavit of the defendant Wells 
that on the first day of the last term he re- 
quested Mr. Key to enter an appearance for 
him, and supposed it had been done. 

Mr. Key afterwards withdrew his motion, 
being satisfied that the practice of this court 
was against him. 



THOMPSON, The ISABELLA. See Case 
No. 7,102. 



Case Wo. 13,981. 

THOMSON V. BRADFORD et al. 

[7 Biss. 351.] 2 

District Court, D. Indiana. Jan., 1877. 

Practice is Equity — Distkibution of Fund — 
Mortgages — Priority of Installments. 

1. When a court of equity obtains control of a 
fund and the parties entitled to it, it will at once 
place the money where it will ultimately go. 

2. Priority of mstallments of mortgage debt 
has its foundation in the rule governing tJie ap- 
plication of payments, and does not apply to 
mortgage notes given to secure indorsements. 

[This was a bill in equity by John A. Thom- 
son, assignee, against Chandler Bradford 
and others.] 

The petition, which was filed on the 30th 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 

2 (Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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day of April, 1874, recites a previous order of 
court made in Re Joshua Shipp, in bank- 
ruptcy, for the sale of eei-tain lands of Shipp, 
freed of a mortgage to Harvey Lewis, and 
alleges that all the lands had been sold ex- 
cept one parcel, in which Chandler Bi-adford ■ 
claimed an interest, which was a cloud on 
the title. The purpose of the bill is to ex- 
tinguish Bradford's claim. Bradford an- 
swered May 29, 1875, seating up title by pur- 
chase on the day of , 1871. On 

the 27th of August, 1874, Overstreet and 
Holmes, assignees of Haiwey Lewis in bank- 
ruptcy, filed a cross-bill setting up a mort- 
gage by Shipp to Lewis on the lands, exe- 
cuted May 1st, 1875, to secure four notes of 
that date for $5,000 each, at one, two, three 
and four years, that the second and third 
of these notes had be3n assigned by Lewis 
to Nathan Powell; that Lewis had become 
bankrupt, and Overstreet and Holmes were 
appointed his assignees, and that the first 
and fourth of these notes, together with the 
mortgage, had come to them as such assign- 
ees as assets of Lewis's estate; prayer for 
payment out of proceeds of sale. On the 
27th of August, 1875, Nathan Powell, having 
been admitted as a party, answered confess- 
ing the cross-bill. He also at the same time 
filed his cross-bill setting up his title to the 
two notes by bona fide purchase before ma- 
turity, and praying the same relief as Over- 
street and Holmes in their cross-bill, and 
such additional relief as might be equitable. 
Issues were joined on the bill and cross-bills. 
After the land was sold and certain pay- 
ments made, a balance of $5,056.71 was left, 
applicable to the Lewis mortgage. 

Byfield & Howe, for assignees of Lewis. 
Baker, Hord & Hendricks, for Nathan Pow- 
ell. 

GRESHAM, Circuit Judge. The only ques- 
tion now in the case is as to the distribution 
of this fund. Lewis's assignees in banknipt- 
cy, claim it as being the holdei's of the first 
of the four $5,000 notes, Powell claims it 
by assignment from Lewis of the second and 
third notes. Copies of these notes are an- 
nexed to Powell's cross-bill. The assignment 
of them is in these words: "For value re- 
ceived, I assign the within note to N. Powell, 
and agree to take it up at maturity, H. 
Lewis." The testimony taken by the master 
shows that the mortgage to Lewis was mere- 
ly to indemnify him as indorser for Shipp on 
divers notes and bills, the particulars of 
which as to dates and times of maturity are 
not given, and that the four notes described 
in the mortgage were mere fictions. 

Whatever right Powell had as against Lew- 
is he has against his assignees in bankrupt- 
cy. Powell's rights were in nowise impaired 
by the banki-uptcy of Lewis. The assignees 
of Lewis can assert no right, as against Pow- 
ell, that Lewis himself might not assert, if 
he were not a bankrupt. The assignees are 
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in strict privity with Lewis, and bound by 
his contract with Powell. The bankruptcy 
of Lewis conferred no greater right on his 
assignees to the fund in court than Lewis 
himself would have had. 

It is insisted by Lewis's assignees, that 
the priority accordea to successive install- 
ments of a mortgage debt entitles them as 
the holders of the first note to the fund in 
court as against Powell, who holds the sec- 
ond and third notes. But the mortgage 
notes do not represent installments of indebt- 
edness—they are mere fictions, and had no 
other effect than to fix the time for paying 
the damnified indorser Lewis coiild not 
have foreclosed against Shipp for the amount 
of the notes. The priority accorded to suc- 
cessive payments of a mortgage debt has its 
foundation in the rule governing tlie appli- 
cation of payments. Goodall v. ilopley, 45 
Ind. 355. That rule has no application to 
this case. 

When the second and third notes passed 
into the hands of Powell before maturity 
without notice of their character, they ceased 
to be fictions. Shipp then became liable to 
Powell, whether Lewis was damnified or not, 
and if Lewis had sued Shipp to recover mon- 
ey paid on indorsements the latter could have 
pleaded the assignment of the second and 
third notes to Powell. As between Shipp 
and Lewis the assignment to Powell was a 
payment by Shipp to Lewis. That payment 
would stand against the first sum that Lewis 
might be obliged to pay as Shipp's indors^er. 
Lewis had no right to sell Shipp's notes, and 
in doing so he committed a fraud. 

The fund and parties are all in court 
Courts of equity are not inclined to favor 
circuity of action, and they never require a 
vain or foolish thing. It would seem to be 
trifiing with justice to order the money in 
court to be paid intf» the hands of Lewis's 
assignees and then require them to pay it 
over to Powell, or to remand Powell to an 
action to recover it. When a court of equity 
gets control of a fund and the parties enti- 
tled to it, it will at once place the money 
where it must ultimately go. Dixon v. Olay- 
ville, 44 Md. 573. 

An order will be entered directing the mon- 
ey in court to be paid to Powell. 
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Case ISTo. 13,982. 

THOMSON et al. v. JACOBS et al. 

[12 O. G. 890.] 

Circuit Court, S. D. New York. Nov., 1877. 

Patents— lNFiitxGEsrENT—VAL,imTY—tMi»iiovE- 

MBNT IN COUSETS. 

Reissue I«tters patent No. 6,100, granted H. 
A. Lvman, October 27, 1874 (Thomson, Lang- 
don & Co., assignees), declared to be valid, in 



view of the previous state of the art and of the 
invention exercised in producing its subject-mat- 
ter. 

In equity. This was a suit [by William S. 
Thomson, Charles H. Langdon, and George 
C. Batcheller against Solomon L. Jacobs, 
Abraham Strouse, Rebecca Mayer, and Max 
Adler], brought under reissue No. 6,100, 
granted to the assignees, Thomson, Langdon 
& Co., October 27, 1874, for "improvements 
in corsets." [The original letters patent No. 
97,418 were granted November 30, 1869.] 
The corset is known to the trade as "Thom- 
son's Glove-Fitting Corset" 

George Gifford and J. C. Clayton, for com- 
plainants. 

Starr & Ruggles, for defendants. 

BLATOHFORD, District Judge. I think 
that the claim of the reissued patent, No, 
6,100, covers a patentable improvement, and 
involved and required invention to arrive at 
it, in view of che state of the art; that what 
is embodied in such claim was not a mere 
change in form, proportions and degree; and 
that the invertion is not anticipated by any 
of the earlier articles produced in evidence. 
As the infringement is conceded, the plain- 
tiffs are entitled to the usual decree with 
costs. 

Decree. This causL having come on to be 
heard upon the bill of complaint herein, the 
answer thereto of all the defendants, the 
replication there o of the complainants to 
such answer, and the proofs, oral, documen- 
tary, and written, caken and filed in said 
cause, and having been argued by counsel 
for the respective parties— Now, therefore, in 
consideration thereof, it is ordered, adjudged 
and decreed, and the court doth hereby order, 
adjudge, and decree, as follows, viz: That 
the letters patent reissue No. 6,100, granted 
and issued on the 27th day of October, 1874, 
to William S. Thomson, Charles H. Langdon, 
and George 0. Batcbeller, the complainants 
herein, as assignees of Henry A. Lyman, for 
improvements in corsets, being the letters 
patent referred to in the bill of complaint 
herein, are good and valid in law. That the 
said Henry A. Lyman was the first and 
original inventor and discoverer of the im- 
provements in corsets described and claimed 
in the said reissued letters patent No. 6,100, 
and the specification annexed thereto, and 
that the said William S. .Thomson, Charles 
H. Langdon, and George C. Batcheller, the 
complainants herein, are now, and ever since 
the 27th day of. October, 1874, have been, 
the exclusive owners of said reissued letters 
patent No. 6,100, and of all claims for in- 
fringing the same at any time. That the 
said Solomon L. Jacobs, Abraham Strouse, 
Rebefcca Mayer, and Max Adler, the defend- 
ants herein, have infringed upon the said re^ 
issued letters patent No. 6,100, and upon the 
exclusive rights of the complainants under 
the same— ^that is to say, by making and 
selling corsets containing and embodying the 
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invention, discovery, improvements, and com- 
binations, substantially as set fox-th and 
claimed in the aforesaid reissued letters pat- 
ent No. 6,100. in manner and form as ehar- 
jred in the said bill ol oomplaint And it is 
further ordered, adjudged, and decreed, that 
the complainants do recover of the defend- 
ants the profits and gains which the said de- 
fendants have received or made, or which 
have arisen or accrued to them from the 
infringement of the said reissued letters pat- 
ent No. G,100, by the manufacture, use, and 
sale of corsets, as descibed and claimed in 
said reissued letters patent since the 27th 
day of October, 1874; and also the damages 
which the complainants have sustained by 
reason of the said infringement of said reis- 
sued letters parent No. 6,100. And it is fur- 
ther ordered, adjudged, and decreed that it 
be referred to Joseph Gutman, Jr., Esq., of 
New York City, who is hereby appointed and 
constituted master of this court pro hae vice, 
TO ascertain, and take and state, and report 
to the court aD account of the number of in- 
fringing corsets m^de, and also the numbers 
used and sold by the said defendants, and 
also the gains and profits which the said de- 
fendants have received, or which have ac- 
crued or arisen to said defendants from in- 
fringing the said exclusive rights of the said 
complainants, by the manufacture, use, or 
sale of the said improvements patented in 
the said reissued letters patent No. 6,100; 
and also to assess, ascertain, and state the 
amount of the damages which the complain- 
ants have sustained by reason of said in- 
fringements. And it is further ordered, ad- 
judged, and decreed that the complainants 
on such accounting have the right to cause 
an examination of the said defendants, ore 
tenus or otherwise, and also the production 
of the books, vouchers, and documents of the 
said defendants; and that the said defend- 
ants attend before the said master, from 
time to time, within this district, as said 
master shall direct. And it is also further 
ordered, adjudged, and decreed that a per- 
petual injunction b*- issued in this suit 
against said defendants, -esti ntng them and 
their agents, clerks, servants, and workmen, 
and all claiming o>' holding under or through 
them, from making, using, or selling, or in 
any manner disposing of corsets constructed 
according to or embodying the invention or 
improvements described and claimed in the 
said reissued letters patent No. 6,100, pur- 
suant to the prayer of the said bill of com- 
plaint. And it is further . ordered, adjudg- 
ed, and decreed that the complainants do 
recover of the defendants the costs of this 
suit to be taxed. And it is ordered that the 
question of increase of damages, and all 
other questions be reserved until the coming 
in of the master's report. 
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Case No. 13,983. 

THOMSON et al. v. MAXWELL. 

[2 Blatchf. 385.] i 

Circuit Court, S. D. New York. July 1, 1852. 

Customs Duties— Appraised Valoe— Swokn In- 
voice— Maxupactuker—Photest. 

1. Under the 16th section of the tariff act of 
August 30, 1842 (5 Stat, 563), and the Sth section 
of the tariff act of July 30, 1846 (9 Stat. 43), it 
is the duty of a collector to assess duties upon 
the appraised value of goods imported by their 
manufacturer, notwithstanding there is an in- 
voice sworn to by their owner. Those sections 
are not confined to goods imported bv a purchas- 
er.2 

2. Under the Act of February 26, 1845 (5 
Stat. 727), it is a condition precedent to a right 
of action against a collector for the return of du- 
ties paid under protest, that the claimant shall, 
in his protest, point out to the collector, by posi- 
tive and direct nouce. every particular of fact 
and of law which he relies upon as protecting 
his goods from the duties demanded. 

[Cited in Pierson v. Lawrence, Case No. 11,- 
158; Crowley v. Maxwell. Id. 3.440; Curtis 
V. Fiedler, 2 Black. (67 U. S.) 481; Davies 
v. Arthur, Case No. 3,611; Id., 96 U. S. 152; 
Chung Yune v. Kelly. 14 Fed. 641; Muser 
V. Robertson. 17 Fed. 502; Herrman v. Rob- 
ertson, 152 U. S. 525, 14 Sup. Ct. 688.] 

3. Where a protest was in these words; "We 
protest against paying additional duty and penal- 
ty on" (describing: the goods) "they being ap- 
praised too high. We claim to have" (naming 
the amount) "refunded, being amount paid for 
additional duty and penalty:" Held, that the 
person making such protest could not, in an ac- 
tion against the collector for the return of the 
amount so paid, ra.se any objection to the regu- 
larity of the appraisal proceedings. 

[Cited in Durand v. Lawrence, Case No. 4.- 
187.J 

4. Where a urotest is written on an entry, they 
compose, in effect, one paper, and it is unneces- 
sary to repeat in the protest the description giv- 
en of the goods in the entry. 

5. Where goods were described in the invoice 
as "plain Indiana squares," "emhd. Indiana 
hdkfs," "emb. Indiana shawls," "embd. hand- 
kfs." and "plain do.," with no allusion to the ma- 
terial of which they were composed, and were 
described in the entry as "worsted and cotton 
shawls," and were reported by the appraisers as 
"wool and cotton, and worsted . and cotton 
shawls, suitable for wear," and as "worsted 
shawls, suitable for wear," and the protest un- 
der which duties were paid on them described 
them simply as "cotton and worsted shawls." 
and they were subjected by the collector to a 
duty of thirty per cent.: Held, in an action to 
recover back the excess of duties paid beyond 
twenty-five per cent., there being no evidence 
explaining the character of the articles, that thev 
were properly chargeable with thirty per cent!, 

1 [Repotted by Samuel Blatchford. Esq.. and 
here reprinted by permission.) 

2 The reverse of this doctrine was held by the 
supreme court of the United States, in Belcher 
V. Lawrason, at the December term, 1858. the 
opinion of the court oeing delivered by Mr. .Tus- 
tice Nelson. It was there held by that court, 
that neither the 16th section of the act of August 
30, 1842. nor the 8th section of the act of ,Jidy 
30, 1846, has any application whatever to any 
goods obtained otherwise than by purchase, but 
that such goods, in regard both to the mode of 
appraisement and the penalty for undervalua- 
tion, are embraced within the 17th section of the 
act of August 30, 1842. See 21 How. £62 U. S. 
251]. 
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as being "articles worn by men, women or chil- 
dren." and falling within Schedule G. of the 
tarifE act of July 30, 1846 (9 Stat. 44). 

6. Where the time of exportation is taken by 
the appraisers as the time of valuation, and the 
importer claims that the time of manufacture or 
production should have been taken, he must 
make that a ground of protest, and must give ev- 
idence to show the incorrectness of the appraisal. 
Ordinarily, the two periods may properly be 
treated as the same. 

7. Where goods are, on appraisal, valued at 
more than ten per cent, above the invoice price, 
they are, nevertheless, not liable to an additional 
duty of twenty per cent, under the Sth section of 
the tariff act of July 30, 1846 (9 Stat. 43), if they 
were manufactured by the importer, or were, 
procured by him in the country of their produc- 
tion otherwise than by purchase. 

See Belcher v. Lawrason, 21 How. [62 U. S. 
2.51]. 

This was an action of assumpsit [by 
Thomas Thomson and others] against [Hugh 
Maxwell] the defendant, as collector of the 
f)ort of New- York, to recover back certain 
duties and penalties paid by the plaintiffs 
on two importations of shawls from Liver- 
pool, consigned to them for sale under guar- 
anty by Whitehill & Co., of Paisley, Scot- 
land, the manufacturers and owners of the 
shawls. The facts were these: On the Sth 
of September, 1849, four bales of shawls 
were shipped by the steamer Cambria. 
Two of the bales, Nos. 255 and 256, were in- 
voiced as containing each 200 "plain wool- 
len shawls;" one bale, No. 257, as containing 
144 "plain-shot woollen shawls;" and one 
bale, No. 258, as containing 100 "woollen 
tartan long shawls," On the 22d of Sep- 
tember. 1849, all four of the bales were en- 
tered by the plaintiffs at the custom house 
in New York as "woollen shawls," at, the 
invoice valuation of £215. 8s. Od. The pub- 
lic appraisers reported their value to be 
£263. 16s., with charges, a difference of £48. 
8s., or twenty-two per cent. The plaintiffs 
applied to the collector for an appraisal of 
the goods by merchant appraisers. That 
appraisal was made on the 14th of October, 
1849, at £258. 16s., and did not diminish the 
valuation by the public appi'aisers to with- 
in ten per cent, of the invoice valuation. 
The duties on" the appraised value, and a 
penalty of twenty per cent, thereon, were 
added at the custom house, and were paid 
by the plaintiffs under the following pro- 
test: "We hereby protest against paying 
addl. duty and penalty on 255 a 258, being 
appraised too high. We claim to have $270 70 
refunded, being amount paid for addl. and 
penalty. Thomson, Quick & Mcintosh," 
Two bales of the shawls, Nos. 259 and 260, 
were impoi-ted in the steamer Canada, about 
the oth of October, 1849, and were valued 
on the invoice and entry at £112. 6s. 9d. 
The public appraisers appraised them as 
being worth, at the time and place of ex- 
portation, £139. 14s., a difference of twenty- 
four and one quarter per cent. The plain- 
tiffs paid the additional duties,- and a pen- 
alty of twenty per cent, imposed in conse- 
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quence of the appraisement, under the fol- 
lowing protest: "We also protest against 
paying addl. duty and penalty, the goods 
being appraised (259, 260) too high; we claim 
to have 5174 80 refunded." The entiy of 
importations by the Cambria, made by the 
plaintiffs, included three cases, Nos. 252, 
253 and 254, described as "worsted and cot- 
ton shawls," which were subjected by the 
collector to a duty of thirty per cent, and 
also some cases of "worsted and cotton" 
goods and some cases of "cotton" goods, 
which were charged with a duty of only 
twenty-five per cent. The plaintiffs wrote 
on the entry: "We hereby protest against 
the payment of 30 per cent, duty charged ' 
on all cotton and worsted shawls contained in 
this entry, claiming to enter the same at 25 
per cent. ■ We pay the amount exacted, in 
order to get possession of the goods, claim- 
ing to have the difference refunded. Thom- 
son, Quick & Mcintosh." By a note on the 
invoice, the appraisers reported the taree 
cases, Nos. 252, 233 and 254, as "wool and 
cotton, and worsted and cotton shawls, suit- 
able for wear." The invoice description of 
these three cases was: "plain Indiana 
squares," with no allusion to the material 
of which they were composed. The enti-y 
of importations by the Canada, made by 
the plaintiffs, included three cases, Nos. 261, 
262 and 263, described as "worsted and cot- 
ton shawls." These were subjected to a 
duty of thirty per cent. The plaintiffs wrote 
on the entry a protest, the same in language 
as that on the entry of cases Nos. 252, 253 
and 254 by the Cambria. Case No. 261 was 
described in the invoice as containing 
"embd. Indiana hdkfs." and "emb. Indiana 
shawls;" case No. 262 as containing "plain 
Indiana squares;" and case No. 263 as con- 
taining "embd. handkfs." and "plain do.;" 
"and all three were returned by the apprais- 
ers as "worsted shawls, suitable for wear." 
The other facts necessary to an understand- 
ing of the case are sufficiently stated in 
the opinion of the court. At the trial be- 
fore Betts, J., and a jury, in October, 1851, 
a verdict was rendered tor the plaintiffs for 
?600, subject to the opinion of the court up- 
on a case to be made, and subject to adjust- 
ment at the custom house. 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, Dist. Atty., for defendant. 

BETTS, District Judge. The main propo- 
sition urged by the plaintiffs on the question 
of valuation is, that the invoice, sworn to as 
required by statute, must be taken as proof 
of the true value of the goods in the foreign 
market, until it is disproved by legal evi- 
dence produced on the part of the govern- 
ment The plaintiffs deny that either the 
appraisement by the official appraisers, or 
that by the merchant appraisers, amounts to 
such evidence. We do not deem it necessary 
to review the reasoning urged in support of 
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this position, as, in our opinion, the point is 
covered by express enactments in the tariff 
laws and by the decision of the supreme 
court. 

It is enacted by the IGth section of the act 
of August 30, 1842 (5 Stat. 563), that in aU 
cases where there is or shall be imposed any 
ad ralorem rate of duty on any goods, &c., 
imp:-rted into the United States, it shall be 
the duty of the collector within whose dis- 
trict the same shall be imported or entered, 
to cause toe actual market value or whole- 
sale price thereof, at the time when pur- 
chased, in the principal markets of the coun- 
try from which the same shall have been im- 
ported into the United States, &c., to be ap- 
praised, estimated and ascertained, &e.; and 
it shall be the duty of the appraisers, &c., 
by all reasonable ways and means in their 
power, to ascertain, estimate and appraise 
the true and actual market value and whole- 
sale price, any invoice or affidavit thereto to 
the contrai-y notwithstanding, &c. The 8th 
section of the act of July 30, 1846 (9 Stat. 43), 
re-affirms these directions. That this enact- 
ment embraces goods imporr^d by their man- 
ufacturer, as well as goods imported by a pur- 
chaser, is made manifest by the proviso to 
the 16th section of the act of 1842, if any doubt 
might be fairly raised in that respect from 
the expression, "the time when purchased," 
used in the enacting clause. But we think 
that the general and positive language of the 
act would not be qualified by that expres- 
sion, so as to be liaaited to purchasers. The 
invoice and the owner's affidavit, according- 
ly, place no impediment in the way of the 
collector, to prevent his assessing duties 
upon the appmised valuation, nor can he be 
required, in the first instance, to produce 
extraneous evidence contradicting such affi- 
davit or supporting the appraisement. Ran- 
kin V. Hoyt, 4 How [45 U. S.] 327. 

It is j^roper to advert to another ground of 
objection taken to the appraisement, and 
earnestly insisted on by the plaintiffs' coun- 
sel, before stating what, in our judgment, 
are the controlling considerations in this 
case. That objection is, that the appraise- 
ment is nugatory and void; (1) Because the 
collector acquired no authorlly, under the 
facts m the case, to order it. (2) Because 
he in fact did not direct it to be made. (3) 
Because he did not designate, as required by 
law, one out of every twenty packages to be 
appraised, (4) Because the official apprais- 
ers, in acting in the matter, did not all of 
them act together. (5) Because no one of 
them ever saw the goods which they ap- 
praised. (6) Because neither the official ap- 
praisers nor the merchant appraisers were 
legally qualified, the proper oath not having 
been administered to them. (7) Because the 
appraisal was not made at the proper place. 
A carefully prepared argument was present- 
ed to the court in maintenance of these va- 
rious suggestions against the validity of the 
appraisement. We do not discuss the cor- 



rectness of these positions or of the objection 
itself, because, In our opinion, the plaintiffs 
have not placed themselves in a situation 
which entitles them to demand the judgment 
of the court upon the correctness of either. 

This action is brought against the defend- 
ant to recover back moneys received by him 
in his official character, for the United 
States, which have been paid into the treas- 
ury. Upon general principles of law, the ac- 
tion would not be maintainable unless notice 
had been given to the defendant, before such 
payment over was made by him, that he 
had no authority to exact the duties and that 
the plaintiffs would claim their return. El- 
liott V. Swartwout, 10 Pet. [35 U. S.] 137; 
Bend v. Hoyt, 13 Pet. [38 U. S.] 263; Al- 
dridge v. "Williams, 3 How. [44 U. S.] 9. 

Congress, by the act of February 2G, 1845, 
(5 Stat. 727), regulated the rights of the mer- 
chant and those of the collector in this re- 
spect, and, after recognizing the liability of 
collectors to be sued for duties illegally ex- 
acted, after the payment of such duties into 
the treasury, enacted as follows: "nor shall 
any action be maintained against any col- 
lector, to recover the amount of duties so 
paid under protest, unless the said protest 
was made in writing and signed by the 
claimant at or before the payment of said 
duties, setting forth distinctly and specific- 
ally the grounds of objection to the pay- 
ment thereof." These provisions are condi- 
tional to a right of action on the part of an 
importer, a proper' protest in the case being 
the basis of the action and a fundamental 
pre-requisite to a recovery. The courts ex- 
act a strict compliance with these conditions. 
Chief Justice Taney says, that the words 
requiring the claimant to set forth distinctly 
and specifically the grounds of his objection 
to the demand of duties, are too emphatic to 
be regarded as mere sui-plusage, or to be 
overlooked in the construction of the law, 
and that the object of the provision is, to 
prevent a party from taking advantage of 
objections when it is too late to con-ect them. 
Mason V. Kane [Case No. 9,241], Circuit 
Court, Maryland district, April term, 1851. 

We think there is a manifest propriety in 
adhering closely to the provisions of this law. 
It is intended by congress to settle all un- 
certainty as to the manner in which collec- 
tors can be made responsible in actions for 
duties collected under protest, and the mo- 
tive to its enactment seems palpably to have 
been, to take from parties the power of im- 
posing upon collectors damages and costs by 
personal suits in respect to their official 
transactions, unless they were plainly and 
directly apprised, at the time they received 
the duties, what objections the claimant had 
to the payment. It is most reasonable that 
a public officer should be put on his guard 
against a mistake or error in the exercise of 
his functions prejudicially to another, who 
is cognizant of the error and intends to hold 
him responsible for it, by an explicit notice 
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from sueli person to him of his error in fact 
or in la-w. He might thus at once correct 
the wrong, without delay or expense to either 
party. The great number of prosecutions 
against the collector, with which the docliets 
of this court have been crowded of late 
years, founded upon claims for return duties, 
admonishes the court tnat it is important to 
the maintenance of uniformity in custom 
house transactions, as well as to the inter- 
ests of the importers and of the government, 
that the iirecautions wisely enacted in this 
law should be rigid"y enforced in every in- 
stance. 

The party who offers his goods for entry 
has the means of ascertaining at once wheth- 
er any well-founded objections exist for con- 
testing the legality of the rate of duties de- 
manded at the custom house, and, if he 
neglects to lay those objections before the 
collector, or omits to make the inquiries nec- 
essary to his own information on the subject, 
it IS right that the loss resulting from his 
inattention or remissness should be borne 
exclusively by himself. We understand the 
act of 1845 to be imperative in its character. 
But, independently of the solicitude of the 
court to execute faithfully all the directions 
of a public law, we are convinced that, on 
general principles, a peremptory law of that 
character will prove to be not less salutary 
and important to the navigation and trade 
of the country than to the fiscal operations 
of the government. We shall persevere in 
applying the rule adopted in the present case 
to all others coming before us for judgment, 
and in holding that the claimant must, in 
his protest, point out to the collector, by pos- 
itive and direct notice, every particular of 
fact and of law which he relies upon as pro- 
tecting his goods from the payment demand- 
ed. 

Testing by this rule the protests put in by 
the claimants in this case, it is obvious that 
they afford no indication to the collector that 
he or the other officers of the customs had 
committed any irregularity in the mode 
adopted for ascertaining or imposing the du- 
ties demanded. We accordingly lay out of 
view all the allegations made on the argu- 
ment respecting the regularity of the pro- 
ceedings at the custom house preparatory to 
an appraisal of the goods, and the compe- 
tency of the oath administered to the ap- 
praisers, and the necessity that all the ap- 
praisers should act together in examining 
the goods, and the sufficiency of the report 
made by them to the collector, or of his di- 
rections to them, or of their memoranda upon 
the invoices or the entries. The protests 
specify none of these particulars, and the 
claimants must be held to be debarred of all 
objections which are not distinctly and spe- 
ciflcally pointed out in the protests or made 
certain by the papers which accompany 
them. Had the collector been notified that 
an improper oath had been administered to 
the appi-aisers, or that they had been guilty 



of irregularities in making the appraisement, 
or of any lack of form or substance in the 
proceedings in the custom house, it would 
have been in his pow^r, and we are to pre- 
sume it would have been his desire, to rectify 
them at once, and thus save all the delay and 
expense of a judicial investigation into the 
matter. We are persuaded the purpose of 
the law cannot be su'stained without holding 
to this interpretation and application of its 
provisions. We accordingly hold that this 
branch of the case, which was most strenu- 
ously urged upon the argument, cannot be 
made a ground of contestation on the plead- 
ings and proofs as they are presented. The 
points and objections taken in this behalf 
are, therefore, overruled. 

The protests in this ease are written upon 
the entries, and, the two papers being thus 
before the collector, the plaintiffs are enti- 
tled to avail themselves of the descriptions 
given of the goods in the entries, the same 
as if those descriptions were repeated in the 
protests— the protest and the entry compos- 
ing, in effect, in respect to the notice to the 
collector, one paper. This point has been re- 
peatedly before this court, and has been uni- 
formly ruled in this way. 

No evidence was given on the trial in re- 
spect to the character of the "worsted and 
cotton shawls" imported by the Cambria, nor 
any reason shown why they should be sub- 
ject to thirty per cent, duty rather than 
twenty-five per cent., other than the note or 
report of the appraisers on the invoice; and 
the court has nothing to guide its judgment, 
except to compare the description of the 
goods with the provisions of the tariff act, 
and thus ascertain whether the statute de- 
termines the question. 

Articles liable to a duty of thirty per cent, 
are enumerated under Schedule C, in the 
11th section of the act of July 30, 1846. In 
this schedule are classed: "Articles worn by 
men, women or children, of whatever mate- 
rial composed, made up, or made wholly or 
in part by hand;" "manufactures of cotton" 
"or worsted, if embroidered or tamboured, in 
the loom or otherwise, by machinery or with 
the needle or other process." Articles sub- 
ject to a duty of twenty-five per cent, are 
classed under Schedule D.; in which list are 
enumerated "cotton laces, cotton insertings, 
cotton trimming laces, cotton laces and 
braids, manufactures composed wholly of 
cotton, not otherwise provided for." The 
"worsted and cotton shawls," imported by 
the Cambria, do not, by the name of "plain 
Indiana squares," fall under any specific de- 
nomination embraced within either Schedule 
C. or Schedule D. The entry of them as 
"worsted and cotton shawls" restrains the 
plaintiffs from claiming that they should be 
classed with any of the descriptions of cot- 
ton manufactures enumerated under Sched- 
ule D. Tf they were "embroidered" or "tam- 
boured," they are specifically provided for in 
Schedule 0.; and they may veiy fairly be 
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denominated "articles worn by men, women 
or children," and thus be placed under the 
thirty per cent rate of duty. 

Acting upon the protest, invoice and entiy, 
without any evidence explaining particularly 
the character of these articles, we must re- 
gard the classification of them made at the 
custom house as correct, and must hold that 
a duty of thirty per cent, was properly im- 
posed on them. 

The "worsted and cotton shawls" imported 
by the Canada have been entered by the 
plaintiffs under that designation, and, as they 
furnish no evidence that the articles are not 
those "worn by men, women or children," o^* 
that any specification in Schedule D. ap- 
plies to them, we think the collector properly 
subjected them to a duty of thirty per cent. 
We are, accordingly, of opinion, that the 
plaintiffs have shown no ground for a re- 
covery against the defendant for any excess 
of duties exacted from them beyond what 
the law authorized. 

As to the woollen shawls, the appraisers 
tooli the period of their exportation as that 
of the valuation, and no evidence is adduced 
showing an over-appreciation of them on 
that basis. The plaintiffs insisted, on the 
argument, thar the time when and the place 
where the goods were manufactured or pro- 
duced must be adopted as governing their 
prices. But, admitting the law to be so, the 
plaintiffs have not made that a gi'ound of 
protest, and they fail to prove that Paisley 
was the chief place or market of the country 
of exportation, or what was the real time of 
manufacture or production, or whether there 
was any difference of prices between the 
time of manufacture or production and the 
rime of exportation. In ordinary usage, the 
two nearly coincide, or approximate so close- 
ly as to be jiroperly treated as the same. It 
has already been shown that the invoices 
themselves do not countervail the appraise- 
ments, and the plaintiffs give no evidence 
that the invoices were dated or made up 
prior to the times of exportation, so as to be 
entitled to appeal to the invoices as indicat- 
ing that the goods were purchased or other- 
wise procured at earlier dates. Therefore, 
no foundatior is laid for questioning the 
justness of the appraisals, and they must 
stand as fixing the dutiable value of the 
woollen shawls 

We think the collector had no authority in 
law to impose an additional duty of twenty 
per cent- on the prices as so raised. The 
goods were owned and imported by the man- 
ufacturer, and were not obtained at the place 
of exportation, or in a foreign countiy, by 
purchase. In the ease of Greely v. Tliomp- 
son, 10 How. [51 U. S.] 225, this point was 
directly determined by the supreme court, 
and it was settled by that case, that, under 
the provisions of the Sth section of the tailff 
act of July 30th, 1846 (9 Stat. 43), the im- 
porter is not liable to the additional duty of 
twenty per cent, when the goods were man- 



ufactured by him, or were procured by him 
in the countiy of their production otherwise 
than by purchase, although on appraisement 
their prices be advanced more than ten per 
cent, above the invoice prices. Accordingly,, 
the plaintiffs are entitled to recover .?196 GO, 
the penalty paid on the invoice by the Cam- 
bria, with interest from October 6th, 1849, 
and .^135 20, the penalty paid on the invoice 
by the Canada, with interest from October 
13th, 1S49; and the defendant is discharged 
from all the demands of the plaintiffs for the 
re-payment of duties on the appraised valua- 
tions. Judgment accordingly. 
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THOMSON et al. v. The NANNY. 
FERGUSOjS et al. v. The JACK PARK. 

[Bee. 217.] i 
District Court, D. South Caroliua. 1805. 

Admiralty — Jcuisdiotiox — Seamen's Wages — 
Foreign Vessei» 
British seamen, belonging to two vessels in 
the harbour of Charleston apply to this court 
for a discharge, and wages, though the voyage 
is not ended. Cou-t refused to interfere, (with- 
out deciding against its jurisdiction in all cases) 
principally because these men might have had 
redress before a tribunal of their own country 
in Surinam. 

[Cited in The Jerusalem, Case No. 7,293: Da- 
vis V. Leslie, Id. 3,639; Ex parte Newman, 
14 Wall. (81 U. S.) 169; The Topsy, 44 Fed. 
635.] 

[These were libels for wages by John Thom- 
son and others against the ship Nanny, John 
Ainsworth, master, and Frederic Ferguson 
and others against the Jack Park, James 
Remsen, master.] 

BEE, District Judge. The circumstances 
of these two cases are so nearly similar that 
all the arguments applicable to either apply 
to both. I shall, therefore, consider them to- 
gether in this decree. The libel states that 
on the 17th September, 1804, the parties libel- 
lant were shipped in the port of Liverpool on 
board the above-named vessels, (being letters 
of marque) to proceed from thence to the 
coast of Africa; thence to a port or ports in 
the West Indies; thence to a port in the 
United States; and thence back to Liverpool, 
where the voyage was to end, at the respec- 
tive wages mentioned in an exhibit filed with 
the libels. That they performed their duty 
as seamen on board, until their arrival in the 
port of Charleston on 22d June last, having 
stopped at St. Thomas and Surinam. The li- 
bel also states that on the voyage from Africa 
to the West Indies, the captains of these two 
armed vessels, confederating together and 
with their chief mates. pui*sued a system of 
plunder and piracy on the high seas, and ou 
the 12th May last boarded a Portuguese 
ship and plundered her of sundry articles 



1 [Reported by Kcu. Thomas Bee, District 
Judge.] 
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stated in the libel; and on the 14th May fol- 
lowing, pursued the same conduct towards an- 
other Portuguese ship. The libels also charge, 
that during the voyage the seamen were un- 
necessarily put to short allowance, and one of 
them illegally confined. That, on their ar- 
rival in Charleston, the libellants.as well from 
a sense of moral duty, as from a fear of be- 
ing tried as pirates and partakers of the guilt 
of the unlawful acts aforesaid, instituted 
prosecutions against the captains and mates 
in the circuit court of the United States, and 
have been bound under recognizance to ap- 
pear and prosecute for the ofiCences aforesaid; 
and, therefore, that it would be improper for 
them to proceed to sea in the said vessel, be- 
cause they could not return in time to fulfil 
their recognizance, and because it would sub- 
ject them to the danger of being taken as pi- 
rates: as the former conduct of the said cap- 
tains and mates made it probable that they 
would proceed in their career of plunder, to 
which they did not desire to be instrumental: 
because also the libellants would probably be 
ti'eated inhumanly, and prevented thereby from 
proceeding in said prosecution, e'ov these rea- 
sons, they think themselves entitled to their 
discharge, from said vessels, and to payment 
of their wages now due. 

To these libels, claims and answers have 
been put in by J. Ainsworth and J. Kemsen, 
subjects of the king of Great Britain, and 
commanders, respectively, of the ships Nanny 
and Jack Park, duly commissioned, ai*med 
and equipped as letters of marque and pri- 
vate ships of war. These answers admit the 
several matters stated in the libels, as to the 
nature of the voyage and terms of enlistment. 
They also acknowledge the boarding, at sea, 
of two Portuguese vessels, and taking from 
them sundry articles of which they were in 
want, and which they thought they were en- 
titled to take, on paying for the same, agree- 
ably to the regulations of certain acts of the 
British parliament; and, so far from mean- 
ing to act illegally, they gave their names 
and the names of their vessels to the captains 
of said Portuguese vessels, with every par- 
ticular relative thereto. A list of the articles 
taken by them is given in their answers; and 
they affirm- that if any thing was taken, not 
mentioned in said list, it must have been tak- 
en by some of the boat's crew, -without their 
consent or knowledge, or that of their mates. 
The answers also admit the putting to short 
allowance, from necessity; and the confining i 
of some of the men, for mutinous conduct 
The pi'oseeution of the voyage, and arrival in 
Charleston, as stated in the libel, are also ad- 
mitted. The claimants then conclude with a 
plea to the jurisdiction of this court, alleging ' 
that the said ships are British letters of* 
marque, and the libellants subjects of his 
Britannic majesty; that their claims to wa- 
ges are solely cognizable in British courts: 
and they also plead in bar the treaty of amity 
and commerce between tlie United States, and 
his Britannic majesty, dated at London, 19th 
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November, 1794, the 25th article of which 
they desire particularly to rely on. 

In arguing the ease, it was contended, in 
support of the plea to the jurisdiction, that 
the simple question was whether, the vessels 
being foreign, the seamen foreigners, and the 
voyage not ended, this plea should not be 
maintained. That the vessels were entitled, 
by treaty, to protection in the courts of the 
United States, as being private vessels of war. 
That every country has its own laws and 
regulations in military matters, with which 
this court can no more Interfere than with its 
laws of revenue. That if this court should in- 
terfere to bx-eak up the voyage and cruize of 
these vessels, it would do so in violation of 
our neutrality, and in breach of our treaty 
with Great Britain. That, as an act of con- 
gress interdicted the parties from recruiting 
in our ports, these vessels could obtain no 
seamen here, and would be altogether desti- 
tute of their crews, if the libellants should 
succeed in obtaining their discharge; that 
freight being the mother of wages, none can 
be demanded until the voyage be ended, and 
the freight earned; that the articles are a 
solemn contract between the parties, which, 
not a law of congress, much less an act of this 
court, can dissolve; that the libellants, became 
bound to prosecute by their own voluntary 
act; that the information should have been 
given at Surinam, where a British court could 
have determined the matter without delay; 
that the seamen postponed their complaint 
merely to set up claims which, by desertion, 
they have forfeited. 

On the part of the libellants it was con- 
tended, that there were two classes of sea- 
men, parties to the suit; 1st, Those who 
claimed their discharge on account of cruel 
treatment. 2d, Those who claim a discharge 
by operation of law. It was argued that fhe 
voyage was ended by the act of the captain, 
and that this court has jurisdiction, and will 
extend protection to all who claim it. That 
by the laws of England, foreigners arriving 
tliere must be protected in all their courts, 
which will take notice of the lex loci where 
the foreigner belongs, and give redress ac- 
cordingly. Contracts bearing interest of 20 
per cent, had been enforced in England, be- 
cause such was the legal interest of the place 
where the contract was made. That the voy- 
age being ended, and the men discharged by 
operation of law, they are entitled to wages. 
That from the peculiar situation of seamen 
their remedy is chiefly in rem; and two cases 
were quoted (Canizares v. The Santissima 
Trinidad [Case No. 2,383], and Moran v. Bau- 
din [Id. 9,785]) to shew that courts of ad- 
\airalty (contrary to the doctrine of Sir "Wil- 
liam Scott) would and did exercise this juris- 
diction. The argument was closed by ob- 
serving that the recognizance to appear and 
prosecute was vh'tually a dfscharge, whether 
wages were due, or not; though the one was 
a necessary consequence , of the other.* 

In reply, two cases from Robinson's Ee- 



THOMSON (Case No. 13,984) 



£23 Fed. Gas. page 1106] 



ports (1 C. Rob. Adm. 271, and 4 C. Rob. 
Adm. 240, Eng. Ed.) were relied on to shew 
that a neutral court cannot exercise jurisdic- 
tion over foreign seamen and vessels, where 
the voyage is not ended; or, admitting that 
they have a concurrent jurisdiction, they are 
not bound to exercise it. Three facts, it was 
said, were evident from the pleadings: 1st, 
That the vessels were British; 2d, that the 
seamen were also British; 3d, that the ves- 
sels were armed, and by their articles obliged 
to return to Great Britain. That the llbel- 
lants, therefore, have no claim upon the juris- 
diction of the courts of this country, which 
may be exercised or not, as those courts shall 
see fit. That seamen's wages were not orig- 
inally of admiralty jurisdiction, however salu- 
tary might have been the stretch of power 
that made them so. That the recognizance 
neither does, nor ought to, operate as a dis- 
charge; since, if it did, a mere affidavit of 
an assault would be sufficient to destroy a 
voyage, by releasing the seamen from their 
articles, to the infinite injury, if not total an- 
nihilation of commerce. In answer to the 
eases from Robinson, it was contended that 
seamen's wages were as much determinable 
by the law of nations, as salvage. On a for- 
mer occasion, about seven years ago, I deter- 
mined a question on a plea to the jurisdiction 
of this court, in a case somewhat similar to 
this; since which I have declined interfering 
between foreigners, respecting seamen's wa- 
ges, from a conviction that, unless under very 
particular circumstances, it was proper to re- 
fer them to the tribunals of their own coun- 
try, where the lex loci being better under- 
stood, more complete justice could be done 
than in a foreign court, at a distance, and not 
thoroughly acquainted with the rules obtain- 
ing in the country of the parties. I stated 
my doubts on this point at the commencement 
of this cause, declaring at the same time my 
wish to have the matter reargued. I have 
attended to the arguments and observations, 
on both sides, with satisfaction, and I proceed 
to deliver my decree after much reflection, 
and a full consideration of all that has been 
said. 

Mariner's wages were not always recov- 
erable in the eoui-ts of civil law, even 
amongst maritime nations; and in England, 
it was after long contests between the 
judges of these courts and those of the courts 
of common law, that the latter yielded the 
point. Two reasons operated to produce the 
concession: 1st, That seamen could, in the 
civil law courts, join in one suit; 2d, that, 
in these courts they could obtain summary 
justice, which, in those of common law, was 
denied by the nature of the proceedings 
there. Nevertheless, a concurrent jurisdic- 
tion is exercised by the latter. Two cases 
from Robinson's Admiralty Reports were 
produced, and much relied on by defend- 
ants' counsel, relative to the jurisdiction of 
Britisfi courts of admiralty, respecting for- 
eigners. Two eases [Cases Nos. 2,383 and 



9,785] were relied upon by the counsel op- 
posed to them, as being directly hostile to 
the general doctrine. I have carefully exam- 
ined these fomr cases, but do not see the 
variance contended for. In the case from 
1 C. Rob. Adm. 251, Sir William Scott over- 
ruled the plea to the jurisdiction of the 
court, partly because it was not a case in 
which foreigners alone were concerned, and 
partly because it was a question of salvage, 
which, he says, is peculiarly referable to the 
jus gentium, and materially different from 
a mariner's contract which is created by the 
particular institutions of each country, and 
must be applied, construed and explained by 
its own particular rules. He goes on to say, 
"There might be good reason, therefore, for 
this court to refuse its interference in such 
cases, remitting them to their own domestic 
forum." He adds: "Between parties, all 
foreigners, if there were the slightest dis- 
inclination to submit to the jurisdiction, I 
should be inclined not to interfere." He de- 
sires, however, not to be understood as de- 
livering a settled opinion, although it in- 
volved a case of salvage. In the other case 
from 4 O. Rob. Adm. 240, which respected 
the possession of a vessel, (but involved 
property too) the judge says that it was ac- 
companied by a letter from the American 
minister, stating that the parties were all 
Americans," and willing to submit to the 
jurisdiction of the e'ourt. He was, there- 
fore, induced to entertain the suit, which, 
without such application from a foreign min- 
ister, and such consent of parties, he should 
by no means have been willing to do, hav- 
ing no disposition to interfere in the disputes 
of foreigners. In the first case quoted (Can- 
izares v. The Santissima Trinidad [supra]), 
two separate causes of suit are contained; 
one respecting an hypothecation, made that 
the vessel might be enabled to proceed 
from Havanna to Philadelphia; the other for 
wages on board said vessel from Havanna 
to Philadelphia, as a pilot. The vovage 
therefore was ended, on her arrival at Phila- 
delphia, as to both these causes of action, 
and the court could not decline the juris- 
diction. This case, therefore, does not dif- 
fer from the principles laid down by Sir 
William Scott. The other case (Moran v. 
) Baudin [supra]) was that of a vessel and 
crew wholly French. The suit was brought 
on an -engagement for a voyage certain, from 
which there had been a total deviation for 
upwards of two years. France and Amer- 
ica were then allied, and no consular con- 
vention existed. The prayer was for wages 
and a discharge, and no plea was made to 
the jurisdiction. Under these circumstances 
the court took cognizance of the cause. But 
from this solitary case nothing can be in- 
ferred to impugn the doctrine laid down by 
Sir William Scott, strengthened as it is by 
the two cases from 3 Yes. 447, and 4 Ves. 
577, for though this question did not ex- 
pressly come before the court of chancery. 



L23 Fed. Cas. page 1107] 



(Case No. 13,985) THOMSON 



yet the determination in both the last men- 
tioned cases, shews the reluctance of that 
court to interfere between foreigners. In 
2 Brown, Civ. & Adm. Law, 119, the author 
says: "It doth not seem possible to draw 
an exact line about the jurisdiction which 
this court will exercise as to foreigners. It 
must depend on the nature of the question; 
if it arises from the particular institutions 
of any country, to be applied, construed, and 
explained by the particular rules of that 
counti^r, it will not be entertained. Such are 
questions arising upon the contracts of 
mariners, which will be remitted to their 
own forum; because the contract for wages 
cannot be the subject of a suit, till the re- 
turn of the vessel, or end of the voyage. 
But (he adds) where the question is one 
arising out of the jus gentium, to be deter- 
mined by sound discretion, acting upon gen- 
eral principles^ the court will hold plea of 
it Cases of salvage, ,&c. and suits on bot- 
tomry have often been entertained in this 
court between an Englishman and foreign- 
er, and between two foreigners." 

Upon mature consideration of these cases, 
and of the reasoning thereon, I am of the 
opinion which I stated at the opening of the 
cause: "that this court should be very cau- 
tious in exercising jurisdiction as to foreign- 
ers, unless under peculiar circumstances." 
At the same time, I would not be under- 
stood as relinquishing jurisdiction where it 
may appear proper or necessary to prevent 
a failure of justice. In the case before me, 
it is admitted on all hands, that the voyage 
is not ended, and that, by the contract, no 
wages are due till then. But it is contended 
that the seamen are discharged by operation 
of law. If so, this court cannot prevent it; 
but it will not, by any act of its own, im- 
pair the obligation of the contract. If an 
act of piracy has been committed, and if 
the recognizance to prosecute is a legal dis- 
charge, another consideration arises, namely, 
that in piracy all are principals; and where 
(says Molloy) a letter of marque commits 
piracy, it brings on a forfeiture of the ship, 
and the wages are also lost. 

Upon the whole, although I do not say 
that this court has no jurisdiction in matters 
respecting foreign seamen, yet I think it 
ought not to exercise any in the case now 
before it, but remit the parties to their own 
domestic forum. The libellants cannot com- 
plain at being thus turned over to their own 
courts; for they might have applied for re- 
dress at Surinam, where such courts exist. 
Having neglected to do so, they must blame 
themselves. 

I order and decree that the libel be dis- 
missed, but without costs; for suits hereto- 
fore maintained, in cases apparently similar 
•to this, might well mislead the parties in the 
present case. 

THOMSON (WATERMAN v.). See Case No. 
17,260. 
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Case ISTo. 13,985. 

THOMSON et al. v. UNITED STATES. 

The PATRIOT. 

[1 Brock. 407.] i 

Circuit Court, D. Virginia. May Term, 3820. 

No:i-Intercooi{Se — Arrival withis Uxited 

States — Takikg Pilot— Decuakation of 

"War— Effect on Alien Enemy. 

1. Under the third section of the act of con- 
gress, passed on the 1st of March, 1809 [2 Stat. 
528], "to interdict the commercial intercourse 
between the United States, and Great Britain, 
and Eranee, and foi* other purposes," common- 
ly called the non-inte^'course law; which was 
re-enacted "against Great Britain, her colonies, 
and dependencies." on the 2d of March, 1811 [2 
Stat. 651], the forfeiture of the vessel and cargo 
attached, in accordance both with the letter and 
spirit of the law, the instant that a British ves- 
sel came, voluntarily, within the limits of the 
United States. And the arrival of the vessel 
within the Chesapeake Bay, is an "arrival with- 
in the limits of the United States," in the sense 
of the act. 

tCited in The Sam Slick, Case No. 12,282.] 

2. The allegation, admitting it be true, that 
the owner was advised to take a pilot on hoard, 
because a storm might he expected, (the weather 
being fair at the time,) is not sufficient to bring 
the vessel within the exception of the law, viz., 
vessels "forced in by distress, or by the dangers 
of the sea " 

3. The non-intercourse law, was not repealed 
by the declaration of war with Great Britain, 
except so far as its provisions were inconsistent 
with a state of war, and were annulled by the 
paramount operation of the laws of war. The 
laws of war condemn the vessel, hut do not 
reach the cargo. The municipal law condemned 
both vessel and cargo. The non-intercourse law, 
therefore, was not entirely abrogated by the 
declaration of war, but was left to operate in 
full force on the cargo 

4. "Where a subject of a foreign government, 
at peace with the United States, is employed 
by American citizens, as agent and supercargo, 
to carry a cargo to a foreign port, dispose of it 
there, and bring back to the United States, a re- 
turn cargo, consisting of artides interdicted by 
the municipal law; and before the arrival of the 
agent, with the return cargo, within the United 
States, war is declared between the United 
States, and the government of which the agent 
and supercargo is a subjtect; and after snch dec- 
laration of ivar, the agent and supercargo, brings 
the vessel, (the property of the agent,) with her 
cargo, within the limits of the IJnited States; 
the cargo is not exempted by these circumptan- 
ces, from the operation of the municipal liw, 
interdicting its introduction, under pain of for- 
feiture. Although the agent, at the time of the 
arrival of the vessel and cargo, within the United 
States, was an alien enemy, and although war, 
if it does not dissolve, at least suspends, all con- 
tracts between enemies, and enables the belliger- 
ent to annul them; although the cargo was 
brought within the United States, by the enemy 
agent, without the consent of the American 
proprietors' still, the enemy character of the 
agent, acting under his original authority, can- 
not exempt his employers from the penalty at- 
tached, by law, to the offence so committed, 

1 [Reported by John W. Brockenbrough, Esq.] 
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[Appeal from the district court of the Unit- 
ed States for the district of Yirginia.] 

This was a libel against the schooner Pa- 
triot, a British vessel, and her cargo, owned 
partly by a British subject, and partly by 
citizens of the United States, which arrived 
in the Chesapeake Bay, in June 1S12, three 
days after the declaration of war, between 
the- United States and Great Britain, from 
the island of Guadaloupe, a British colony, 
contrary to the several acts of congress, to 
interdict the commercial intercourse between 
the United States and Great Britain, her 
colonies and dependencies. The district court 
of the United States at Norfolk, condemned 
the vessel and her cargo [ease unreported], 
and from this decree, the claimants appealed 
to this court. 

MARSHALL, Circuit Justice. The schoon- 
er Patriot, a British vessel, then lying in the 
port of Norfolk, was purchased in February 
1812, by Oswald Lawson, a British subject, 
then, and for some time before, a resident of 
the town of Norfolk. This purchase was 
made by Lawson, at the instance of Henry 
Thomson, and Robert Dixon, citizens of the 
United States, whose object was, a mercan- 
tile voyage to the AVest Indies, and who ad- 
vanced the whole purchase-money, and took 
a bottomry bond, as security for the repay- 
ment thereof. The schooner sailed for the 
West Indies in Feb. 1S12, with a cargo own- 
ed by Thomson & DLxon, which was placed 
under the control of Oswald Lawson, as su- 
percargo. He sold his cargo in the "West In- 
dies, and took on board at Guadaloupe, a re- 
turn cargo, consisting of sugars, belonging 
chiefly to Thomson & Dixon, with which he 
sailed from Guadaloupe in May 1812, bound 
to Halifax, in Nova Scotia, but with a de- 
termination to lie off the capes of Virginia, 
until explicit instructions should be received 
from Thomson, one of the owners of the car- 
go, residing in Norfolk. She arrived off the 
capes of Virginia in June, immediately after 
the declaration of war was known in Nor- 
folk. Lawson, the supercargo and owner of 
the vessel, being ignorant of that event, des- 
patched the mate with a letter of advice to 
Thomson, and determ'tned to await the re- 
tuiTi of his messenger off the coast. In this 
interval, however, he entered the capes, but 
sailed out of them again, without coming to 
anchor. The mate never returned, he being 
seized in Norfolk, as a prisoner of war. Two 
days after the mate had been landed, while 
the Patriot was lying off on the coast, about 
ten miles from land, and about forty south 
of the capes, she fell in with a pilot boat, 
and took a pilot on board. The supercargo 
says, that he at first declined taking a pilot 
on board, as the vessel was not bound in- 
ward, but was persuaded by the pilot to do 
so, who represented the probability of an ap- 
proaching storm from the coast. To avoid 
this storm, he determined to wait within the 



capes for instructions. The pilot taken on 
board, who was an apprentice of the owner 
of the boat, denies that such advice was 
given. The vessel was brought within the 
capes, with the knowledge of Lawson. the 
owner and supercargo- On its being known 
in Norfolk, that a British vessel was off the 
capes, the revenue cutter was sent to take 
her, and fell in with her, about three miles 
within the capes, in the road leading to Lyn- 
haven Bay, and also to Hampton Roads. She 
was brought into Norfolk and libelled. The 
first allegation of the libel is, that she was a 
British schooner, which had come within the 
limits and territories of the United States of 
America, having on board a cargo of the 
growth, &c., of a dependency of Great Brit- 
ain, to wit, of the island of Guadaloupe. The 
second allegation is, that the cargo was im- 
ported into the United States, contrai-y to the 
true intent and meaning of the acts of con- 
gress. The third charge alleges, that the car- 
go was taken on board, for the purpose of 
being imported into the United States, with 
the knowledge of the owner. 

Before entering into the consideration of the 
arguments belonging to the cause, it may 
not be altogether improper to notice some 
preliminary observations, which were made 
on the union of the prize jurisdiction, with 
that over municipal forfeitures, in the courts 
of the United States. As this union is not 
the act of the court, the only remark which 
will be made respecting it, is, that in this 
ease, it can have no possible operation on the 
claimants, unless it be one which is benefi- 
cial to them. By mingling the proceedings, 
ship papers, which were obtained under the 
practice in prize causes, might be offered on 
a prosecution for a municipal forfeiture. 
How far the use of such papers might be al- 
lowed, is a question which will be decided, 
when the case occurs. In this case, those 
papers are not offered. Having been seized 
by the officers of the United States, the own- 
ers are excused for their non-production, and 
the voyage is admitted to be, according to 
their own statement of it. The seizure of the 
ship's papers, therefore, is either unimportant 
in this case, or an advantage to the claim- 
ants. The forfeiture of the vessel and cargo, 
is claimed under the third section of the act, 
"to interdict the commercial intercourse be- 
tween the United States, and Great Britain, 
and Prance, and for other purposes," which 
was passed on the 1st of March, 1809, and 
was re-enacted "against Great Britain, her 
colonies, and dependencies," on the 2d of 
March, 1811. 2 Story's Laws, p. lllo. c. 91, 
§ 3 [2 Stat. 529, e. 24] and 2 Story's Laws, 
p. 1187, c. 96 [2 Stat. G51, c. 29]. By the 
third section of the act of 1809, the entrance 
into the harboui'S and waters of the United 
States, is interdicted to all ships or other 
vessels, sailing under the flag of Great Brit- 
ain, or France, or owned, in whole or in part, 
by any sxibject or citizen of either. And if 
any such vessel shall "arrive, either with or 
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without a cargo, Tvitliin the limits of the 
United States, or of the territories thereof, 
such ship or vessel, together with the cargo, 
if any, which shall tie found on board, shall 
he forfeited," &e. Under this section the 
Patriot, which was a British vessel, and her 
cargo, part of which belonged to citizens of 
the United States, were condemned in the 
district court. 

The claimants have appeared, and contend 
tliat this sentence is erroneous; because, 

1st. The Patriot had not arrived within the 
limits of the United States, at the time when 
she was seized by the revenue cutter. The 
term "arrival," when applied to a vessel, is 
said to be equivalent to the term "importa- 
tion," when applied to goods; and a vessel 
cannot be properly said to have arrived, with- 
in the meaning of the act, whose cargo might 
not, with equal propriety, be said to be im- 
ported. Without denying or affirming that 
in the laws of congress, the term "importa- 
tion," when applied to a cargo, is precisely 
equivalent to the term "arrival," when ap- 
plied to a vessel, I will inquire, whether the 
meaning of the word itself be in any manner 
ambiguous. "To arrive" is a neuter verb, 
which, when applied to an object moving 
from place to place, designates the fact of 
"coming to" or "reaching" one place froih 
another, or of coming to or reaching a place 
by travelling, or moving towards it. If the 
place be designated, then the object which 
reaches that place has arrived at it. A per- 
son who is coming to Richmond,- has arrived 
when he enters the city. But it is not neces- 
saiy to the correctness of this term, that the 
place at which the traveller arrives should 
be his ultimate destination, or the end of his 
journey. A person going from Richmond to 
Norfolk, by water, aiTives within Hampton 
Roads, when he reaches that place; or, if he 
diverges from the direct coui-se, he arrives in 
Petersburg, when he enters that town. This 
is, I believe, the universal understanding of 
the term. Thus, the duty law requires, that 
the master of every vessel bound to Ber- 
muda Hundred, or City Point, shall, on his 
anival in Hampton Roads, or at Sewall's 
Point, deposit his manifest with the collector 
of Norfolk, or of Hampton. It also requires, 
that the master of any vessel, bound to any 
port of the United States, shall, on his ar- 
rival within four leagues of the coast, upon 
demand, produce his manifest, in writing, to 
any officer of the customs who shall first 
come on board. No person can doubt, that 
in the first case, the vessel bound to City 
Point, has amved in Hampton Roads, when 
she enters the Roads; and that a vessel bound 
to any port of the United States, say to Bos- 
ton, has arrived within four leagues of the 
coast, when she comes within that distance 
of land. It would be useless to multiply 
quotations on this point. The literal sense 
of the word seems too plain for controversy. 
When the law enacts, that a British vessel, 
which arrives within the limits of the Unit- 



ed States shall be forfeited, the forfeiture at- 
taches, according to its letter, the instant that 
a vessel comes, voluntarily, within those lim- 
its. Now, whatever doubt may exist respect- 
ing the application of this term to any part 
of the open sea, no doubt, I believe, has ever 
been suggested respecting the Chesapeake 
Bay. That bay is clearly within the limits 
of the United States; and the forfeiture, un- 
der the letter of the act, is as complete as 
if it had attached, by the words, on her ar- 
rival within the Chesapeake Bay. Is the 
spirit of the law more favourable to the daim 
than its letter? By the spirit of the law, I 
understand, the intention of the legislature, 
to be collected from the general language of 
the act, the scope of its provisions, and the 
objects to be attained. 

The object of this section cannot be doubt- 
ed. It is to exclude all vessels owned by 
British subjects, from the waters of the 
United States. Its language conveys this 
intention, and is obviously calculated to 
carry it into full effect. The other sections 
of the law, which are designed to prohibit 
all intercourse with Great Britain, and to 
exclude all British goods, show a rigorous 
determination on this whole subject, which 
forbids the suspicion that the intention of 
the legislature, or in other words, the spirit 
of the law, is more favourable to the claim- 
ants than its letter. If this be the object of 
the act, can we doubt that it would have 
been completely de'feated by allowing British 
vessels to come unmolested within the 
Chesapeake, and the other bays of the Unit- 
ed States? If the Patriot might enter the 
Chesapeake with impunity, where is the 
line drawn, or who has drawn it, which 
she might not pass? Might she not pass 
the mouth of the James, the York, the Rap- 
pahannock, or the Potomac? Are any of 
these points more ceitainly within the lim-f 
its of the United States, than this middle 
ground within the capes? And if British 
vessels, laden with British goods, might 
with impunity lie within the Chesapeake, 
and the other bays of the United States, 
what would become of the non-intercourpe 
act? The Patriot being completely within 
the enacting clause, it is scarcely necessaiT 
to say that she has not brought herself with- 
in the exception. She was not "forced in by 
distress, or by the dangers of the sea." The 
only allegation which looks towards this 
subject is, that the owner was advised to 
take a pilot on board, because a storm might 
be expected. No storm had commenced. 
All was fair. But the pilot said one might 
be expected. Even this is denied by the 
pilot who was put on board. But, admit- 
ting the allegation to be true in its utmost 
extent, can this imagined fear, this appre- 
hension of uncertain danger, satisfy the 
words, "forced in by the dangers of the 
sea?" If they may, language seems to have 
lost its use, and I am persuaded that non- 
intercourse laws would do very little good 
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or harm. 2 I think, then, it cannot be doubt- 
ed, that the Patriot, being stated in the 
claim to have belonged to a Britisb subject, 
comes within the third section of the act. 
This would be my opinion, were it a case of 
the first impression. But the point is, I 
think, decided in The Penobscot v. U. S., 
7 Orancb [11 U. S.] 356; 2 Pet Cond. R. 528. 

2d. The second point made for the claim- 
ants is, that the non-intercourse act of 1809, 
was not re-enacted by the act of March 2d, 
1811, so far as respected British vessels. 
Althougli the third section of that act is ex- 
pressly re-enacted, yet its re-enactment is 
limited. It is to be carried into effect, 
"against Great Britain, her colonies, and 
dependencies." So much of the act, then, 
as relates merely to British vessels, has 
been, it is said, permitted to expire. This 
strict exposition of the words is the more 
to be insisted on, because the law is highly 
penal. Let this argument be examined. 
The original act respected equally the ves- 
sels of France and Britain, and articles of 
their growth, produce, or manufacture. Its 
ob.ieet was to interdict the entrance into the 
waters of the United States, to the vessels 
of both nations, and to forbid all commer- 
cial intercourse with either of them. The 
1st and 2d sections of the act, relate solely 
to national ships. The 3d section is confin- 
ed to vessels owned, wholly, or in part, by 
the subjects of Great Britain or of France. 
The 4th, 5th, and other 'sections, relate to 
the dominions, &c. of the two countries, and 
to articles which are the growth, produce, 
or manufacture of either. They also con- 
tain provisions, calculated to secure the ex- 
clusion of those articles from the United 
States. After making a painful experiment 
of the restrictive system against both na- 
tions, the law was permitted to expire, and 
the policy of the United States was in some 
degree varied. An act was passed on the 
1st of May, 1810 [2 Stat. G05], promising, 
that if either belligerent would so revoke 
or modify its edicts, that they should cease 
to violate the neutral commerce of the Unit- 
ed States, the sections of the non-intercourse 
law, which have been recapitulated, should, 
three months thereafter, be "revived, and 
have full force and effect, so far as relates 
to the dominions, colonies, and dependencies, 
and to the articles, the growth, produce, or 
manufacture of the dominions, colonies, and 
dependencies, of the nation refusing or neg- 
lecting to revoke, or modify, her edicts, in 
the manner aforesaid." The president hav- 

- The necessity must be urgent, and proceed 
from such a state of things as may be supposed 
to produce on the mind of a skilful mariner, a 
well grounded apprehension of the loss of the 
vessel and cargo, or of the lives of the crew. 
It is not every injury that may be received in 
a storm,' as the splitting of a sail, the springing 
of a yard, or a trilling leak, which will excuse 
a violation of the laws of trade. Livingston, J., 
in the case of The New York, 3 Wheat. [16 U. 
S.] 68; The Aeolus, Id. 395. 



ing issued his proclamation, on the 2d of 
November, ISIO, announcing, as a fact, that 
the decrees of Fi-ance were revoked, as re- 
quired by the act of the 1st of Slay preced- 
ing, congress, on the 2d of March, 1811, pass- 
ed the act under which the Patriot and her 
cargo have been condemned. The case de- 
pends on the question, whether the 3d sec- 
tion is re-enacted so far as respects British 
vessels. The language of the law, certainly, 
does not import a complete re-enactment of 
the whole of those sections. They are in 
tenns re-enacted, "against Great Britain, 
her colonies, and dependencies." The ques- 
tion, whether these words comprehend the 
interdiction of our waters, to vessels owned 
by British subjects, is undoubtedly open for 
argument, and for consideration. In decid- 
ing it, we must search by legitimate means 
for the intention of the legislature, and be 
guided by that intention. Was it the in- 
tention of the legislature to revive the whole 
act, so far as it respected Great Britain, 
with, perhaps, the exception of its territorial 
operation, which may be created by omit- 
ting its provision respecting her possessions? 
Or only to revive those parts of the act, 
which relate exclusively to those breaches 
of it, which are connected with territory? 
Such, for example, as importing a cargo 
from "Great Britain, her colonies, or depend- 
encies" ? That the act of 1809 is not revived 
generally, is satisfactorily accounted for, 
when we recollect that it was originally di- 
rected against both Great Britain and 
France, and that the legislature designed 
to re-enact it against Great Britain only. 
If we advert to this fact, and recollect the 
history of the times, we shall be but little 
inclined to the opinion, that congress could 
have intended to leave our ports open to 
British vessels, when all corhmercial inter- 
course between the two countries was pro- 
hibited. It seems impossible to assign a 
motive for this particular relaxation. The 
policy of the United States, was directed 
with at least as much earnestness against 
the navigation, as against the manufactures, 
of Great Britain. But what seems conclu- 
sive on this point is, that the section is ex- 
pressly revived, and yet contains not one 
word which relates to the territories of 
Great Britain, its colonies, or dependencies. 
The section is limited to ships owned wholly 
or in part by British subjects. Consequent- 
ly, it applies to those vessels or to nothing. 
The legislature might have revived the 3d 
section only. Had this been done, could it 
have been said that it was not revived as to 
vessels, because It was said to be revived 
against Great Britain, her colonies, and de- 
pendencies? Not a syllable in the section 
relates to colonies and dependencies; and 
not a syllable to Great Britain, except the 
prohibition to her vessels. To have said in 
that case, that the section was not revived 
as to vessels, would have been to ascribe to 
the legislature a declaration, that a particu- 
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lar section should be revived in a manner 
to liave no effect -whatever: or to malte a 
law, with an exception co-extensive with its 
whole enactment. Such a construction must 
he totally inadmissible. The actual case is 
stronger than that supposed, because, in the 
actual case, other sections are revived, 
which might suggest the propriety of adding 
the words, "colonies and dominions" to 
Great Britain. 

. It cannot, I think, be necessary to add any 
thing to this argument. Yet I will observe, 
that the act of May 1, 1810, which was per- 
petual, provided for the whole subject which 
was re-enacted in March, 1811. I can con- 
ceive no motive for the last law, other than 
an apprehension, which I believe was not 
well founded, that the courts might not have 
received the proclamation of the president 
as conclusive evidence that the fact had oc- 
curred, on which the non-intercourse was 
to be enforced against Great Britain; or 
might have received other testimony than his 
proclamation, to prove that Great Britain 
had modified her edicts so as not to affect 
the neutral commerce of the United States. 
Choosing to place it beyond doubt, that this 
fact was to be decided by the president alone, 
congress passed the act of March 2, 1811. 
This being the sole conceivable motive for 
that act, it cannot be doubted that it was 
made, or at least intended to be made, co- 
extensive with the act of May 1, 1810. Yet 
there are many material variances in the lan- 
guage of the two acts. That of May 1, 1810, 
enacts, that if the one nation shall revoke 
her edict, and the other shall not, then the 
3d, 4th, &c. sections of the non-intercourse 
act "shall be revived, and have full force and 
effect so far as relates to the dominions, col- 
onies, and dependencies, and to the articles, 
the growth, produce, or manufacture of the 
dominions, colonies, and dependencies, of 
the nation so refusing, &c." The act of 
March 2, 1811, which carries this promise 
and threat into execution omits the very ma- 
terial words "and to the articles, the growth, 
produce, or manufactures," &c., and declares 
only, that the several recited sections of the 
original act, "shall be carried into effect 
against Great Britain, her colonies and de- 
pendencies." The omission of these very ma- 
teiial words might be urged to prove, that 
the non-intercourse law was not re-enacted 
with respect to articles of the growth, prod- 
uce or manufacture of Great Britain, her 
colonies or dominions, if ^'mported from other 
than British territory, with at least as much 
plausibility as the omission to declare, in 
reviving the 3d section, which relates only 
to British vessels, that it shall be enforced 
against British vessels. To prove that the 
law was not revived as to British vessels, it 
has been urged, that if it was in force when 
the Patriot was seized, it is in force now, 
for which no person will contend; or at least 
remained in force until a. commercial treaty 
was formed between the two nations, since 
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it was certainly not repealed by the act of 
the 14th of April, 1814. This is true; but I 
do not think that an inadvertence of this 
kind, an .inadvertence sufficiently accounted 
for, by the existence of a war, which of itself 
excluded British vessels, when the repealing 
act passed, and the oblivion into which the 
return of peace threw the whole subject, can 
influence the construction of the acts of 1810 
and 1811.3 

An argument which produces the only se- 
rious doubt which can arise in this case, re- 
mains to be noticed. It is, that the 3d sec- 
tion of the non-intercourse act was repealed 
by the declaration of war. It has been ar- 
gued, that all the provisions of that act were 
obviously adapted to a state of peace: that 
the declai-ation of war changed so entirely 
the relations of the two countries to each 
other, as to render those provisions, which 
were made for a state of peace, totally inap- 
plicable to that new state in which war 
placed the parties. This argument has been 
illustrated, by showinr the incompatibility 
of those provisions which respect the na- 
tional ships of Great Britain, with a state 
of war. It is certainly true that the whole 
system of non-intercoursa was framed, with 
a view to a continuance of a state of peace. 
But it does not follow, that positive and gen- 
eral regulations, formed in language equally 
adapted to peace or war, shall, because they 
were particularly intended for a state of 
peace, expu*e on a declaration of war, unless 
there be something in war totally incompati- 
ble with their continuance. When this is the 
case, the declaration o*. war, being a national 
act of complete obligation, repeals all laws 
inconsistent with the state in which it places 
the nation, on the principle that posterior 
laws abrogate those which are anterior. But 
when the laws can exist and be executed 
together, I know of no principle which will 
authorize the court to say that the last law 
repeals the first. This principle is complete- 
ly illustrated by different parts of the case 
now under .consideration. The first section 
of the original non-intercourse act, forbids 
the national vessels of Great Britain, to en- 
ter the waters of the United States, and au- 
thorizes the president to employ the military 
and naval force of the nation, for the removal 
of any vessel, which shall violate this pro- 
vision of the act The declaration of war, 
makes it the duty of the president not to obey 
this mandate of the non-intercourse law, but 
to capture the vessel as prize of war. It is 
obvious, that this last law as entirely abro- 
gates the first during its continuance, as if 
it had in terms commanded the president 
not to remove the offending vessel from the 
waters of the United States, but to cause her 
to be brought in as prize of war. But those 
provisions of the act, which prohibit the im- 

3 Note bv Circuit Justice Marshall: This is 
a mistake. There is a repealing act, which was 
not observed when this opinion was drawn. 
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portation of goods of British manufacture, 
&.C., tliougli framed in time of peace, for a 
state of peace, are not incompatible with a 
state of war, and they may he continued, or 
discontinued, at the will of the legislature. 
I cannot, then, consider them as repealed by 
the mere declaration of war. British manu- 
factures, the property of a friend, may be 
introduced or prohibited, in peace or in war, 
as shali seem wise to the legislature. A law, 
then, prohibiting them, which does not in its 
terms, depend on peace or war, would seem 
to me not to be repealed by a declaration of 
war. The will of the legislature for its re- 
peal must be more directly expressed, or the 
law continues in force. 

But if we examine our course of legislation 
on this subject, we shall find conclusive evi- 
dence that, in the opinion of the legislature, 
the law continued in force. Immediately 
after the declaration of war, the prize act 
was passed. The 14th section of this act 
repeals so much of all preceding acts, as 
may prohibit the introduction, into the Unit- 
ed States, of goods of British manufacture, 
&c. as may be captured from the enemy, 
and be made good and lawful prize of war. 
(Act concerning letters or marque, prizes and 
prize goods, passed June 2G, 1812. 2 Story's 
Laws, p. 1204, c. 101, § 14 [2 Stat. 763, e. 
107].) There cannot be a stronger evidence 
of the opinion of the legislature, that this 
declaration of war left their non-intercourse 
law in full force Afterwards, on the 14th 
of April, 1S14 [3 Stat. 123J, the act laying an 
embargo was repealed, and so much of every 
act, as prohibits the importation of British 
goods, &c., or as prohibits the importjition 
of any goods from Great Britain, &c., is re- 
pealed. We observe, that the embargo law 
is totally repealed. But the non-intercourse 
law is repealed only in part. The language 
of the act, shows the opinion of the legisla- 
ture to have been, that parts of the act still 
remained in force. If, then, we respect the 
very intelligible opinion of the legislature, 
or are governed by those rules which gener- 
ally prevail, in the construction of statutes, 
I think, we must be brought to the conclu- 
sion, that the non-intercourse law, so far as 
respected goods, &c., imported from Great 
Britain, her colonies, or dependencies, or ar- 
ticles of the growth, produce, or manufac- 
tures of Great Britain, or her dependencies, 
imported from any place whatever, continued 
in force, after the declaration of war. 

That the act continued in force, so far as 
respected vessels, owned by British sub- 
jects, is not quite so obvious. Since every 
vessel, forfeited under the non-intercourse 
law, would also, if captured, be forfeited by 
the laws of war, it may well be doubted, 
whether the declaration of war does not sus- 
pend so much, at least, of the non-intei'- 
course law, as applies to the very objects, to 
which the laws of war apply. The Patriot, 
for example, was a vessel belonging to the 
enemy, subject to capture, according to the 
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laws of war. The revenue cutters are a 
part of the naval force of the United States, 
which may be employed by the president, 
to prosecute the war, and the 14th section of 
the prize act, recognizes captures made by 
them. It may, therefore, admit of some doubt, 
whether this, so far as respects the vessel 
itself, may not be a belligerent capture. But 
suppose this to be admitted, does it follow, 
that the non-intercourse law may not apply 
to the cargo? The laws of war condemn the 
vessel, but do not reach the cargo. The mu- 
nicipal law condemns both vessel and cargo. 
If tlie paramount operation of the laws of 
war upon the subject, overreaches the mu- 
nicipal forfeiture of the vessel, does it, 
therefore, discharge the cargo, to which its 
provisions do not extend? The declaration 
of war does not appear to me, to affect the 
mimicipal forfeiture in any case, in which 
it does not itself dispose of the subject. 

The sti-ongest point of view, in which this 
question has been placed, remains still to 
be considered. The owner of the Patriot 
was an enemy. He was on board, and had 
the control of the vessel. He brought her 
into the Chesapeake, and it is denied, that 
his act can forfeit the goods of the American 
claimant. War, it is said, by way of illus- 
trating this argument, dissolves all contracts 
between enemies; and, if the owner of the 
Patriot, instead of bringing her into the 
Chesapeake, had carried her into theThames, 
he would not, even after the return of peace, 
have been responsible to the owners of the 
cargo. It will be admitted, that war, if it 
does not dissolve contracts between enemies, 
suspends their obligation, and enables the 
belligerent to annul them. It is also admit- 
ted, as a consequence of this principle, that 
if the owner of the Patriot had can-ied her 
into the Thames, and there libelled her ear- 
go, he could not have been made responsible 
for it. The reason is, that those paramount 
duties which the war imposed upon him, 
would, in a legal sense, justify the act of 
carrying enemy property into the ports of 
his country, and protect him from the con- 
sequences of that act. The right of property 
would have been changed, by an act which 
the law had rendered lawful; and, how- 
ever that act may wound the moi-al sense, 
the law cannot punish it. But, although the 
war would have justified the cariying the 
Patriot into the Thames, it did not justify 
bringing her into the Chesapeake, in viola- 
tion of a statute of the United States. That 
act, therefore, remains exposed to the same 
punishment, as if war had not been declared. 
It has been argued, that the act of an en- 
emy, to which the American proprietor of 
the cargo has not consented, ought not to 
affect his property; and that the declaration 
of war having dissolved the connexion be- 
tween the parties, the act of bringing the 
vessel into the waters of the United States, 
is to be considered as if it had been an act 
of violence by any other person, without au- 
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thority. But this argument is ratlier cal- 
culated to perplex, than to satisfy, the mind. 
Lawson had, in fact, the direction of the 
"voyage, and continued in that direction. 
Although he might, with impunity, have 
<:eased to act as the agent of the owners 
of the cargo, and have acted as an enemy, 
yet he did not divest himself of the character 
of an agent, nor assume that of an enemy. 
Acting under his original authority, he 
violated the laws of the United States; and 
those who employed him must, I think, pay 
the penalty incurred by that violation. The 
enemy character of an agent, cannot, I 
think, exempt his employer from the penalty 
attached by law, to an offence. But the 
words of the act, subject to forfeiture the 
cargo of a citizen imported in a British ves- 
sel. The terms of the law punish the act, 
without inquiring into thei criminal intent. 
The cargo of a British vessel, arriving with- 
in the limits of the United States, is exempt 
from forfeiture only, if "forced in by dis- 
tress, or by the dangers of the sea." These 
are the only exceptions found in the act 
If any others can be introduced by con- 
stiniction, they must be founded on the 
substantial principles of equity, not on the 
technical subtleties of law. 

It has also been argued, that had this ves- 
sel been captm-ed and brought in by an 
American cruizer, or even by the owners 
_ themselves, the cargo would not have been 
forfeited. This may be true. But in that 
case, the captoi's would have been in the 
exercise of the rights of war; and the ves- 
sel, with her cargo, would have been brought 
in jure belli. In this case, the act declaring 
war, and the prize act, might have opei-ated 
on the municipal forfeiture, and have sus- 
pended it. But in the case which has oc- 
curred, the act which created the forfeiture 
is not performed in the exercise of the 
rights of war, but is an act totally unconneet- 
■ed with war. 

I have considered this case with no dispo- 
sition favourable to the condemnation of 
this cargo. But, according to the view I 
have taken of the subject, the cargo is lia- 
ble to forfeiture, in consequence of being in 
a British vessel, which has arrived within 
the limits of the United States, while the 
non-intercourse law was in force. I shall 
not regret it, if a higher tribunal shall be of 
a different opinion. 

The sentence of the district court is af- 
firmed with costs. 
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THORNBURGH v. SAVAGE MIN. CO. 
[1 Pac. Law Mag. 2G7; 7 Morr. JMin. Rep, 667.] 

Circuit Court. D. Nevada. 1867. 
ilixixG— SuuvET — IsjuxcTioN— Court's JuKisDio 

TIOX — SeKVICE upon COBPORATIOXS— 
FOKEIGS COKPORATION. 

1. A courv cf equity has the power, in a min- 
ing ease, to compel an inspection and survey of 
the claims and works of the parties, and ought 
to issue such order when satisfied that the ap- 
plication therefor is made in good faith and for 
the information of the court upon the giiestions 
involved in the case. 

[Cited in ]Montan» Co. v. St. Louis Mining & 
Milling Co.. 152 U. S. 166, 14 Sup. Ct. 
507.] 

2. The court has acquired jurisdiction over 
the defendant — First, by his voluntary appear- 
ance in the action; and, second, by service of the 
subpoena upon the superintendent and general 
managing agent of the defendant within this 
district; that thereby the person of the defend- 
ant was found in the district, within the mean- 
ing of the judicial act of 1789; that by a strict 
construction of that act. and of the constitution, 
no corporation could be a party to a suit in the 
national courts. 

3. There is "nothing in the character of a cor- 
poration to prevent its suing or being sued like 
a natural person. It is, in legal contemplation, 
a person having existence, invested with rights 
and subjected to liabilities, and very properly a 
party to proceedings in courts of law or equity 
whenever those rights or liabilities are drawn in 
controversy." 

4. The corporation in this case in mining prop- 
erty, and carrying on a general business, by its 
officers and agents, within this district, ought 
to be, and is, subject to all the liabilities grow- 
ing out of that business, and can be reached by 
process out of this court served upon such resi- 
dent managing officers or agents, under section 
29 of the piactice act of this state, adopted by 
the rules of this court. 

5. Any corporation having property in the 
state is "a body politic within this state," ac- 
cording to the thirteenth section of the act, di- 
recting proceedings against trustees of debtors. 

The plaintiff [William B. Thornburgh] 
claimed to be the owner of a portion of a 
certain quartz ledge in Storey county, Ne- 
vada, called the "Mitchell Lode," jnd had 
commenced an action at law for the posses- 
sion thereof, claiming that said lode was dis- 
tinct from, but next adjacent to, the Com- 
stock lode. The above action was brought 
in equity to restrain defendant, a corpora- 
tion organized under the laws of the state 
of California, but owning property and doing 
mining business in the state of Nevada, from 
mining the premises in dispute at law. An 
injunction issued upon the return day of a 
rule to show cause, which rule the court 
found to have been properly served upon 
Charles Bonner, the superintendent and gen- 
eral managing agent of the defendant. While 
the injunction was pending, complainant 
moved, upon bill and affidavit before one of 
the judges of said court, at chambers, for an 
order of survey and inspection of the prem- 
ises in dispute. The judge issued a rule 
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upon defendant to show cause therein, re- 
turnable the following day. 

On the return day of said rule, in response 
thereto, the complainant, by Messrs. Mesick 
& Seely, solicitors, and the defendant, by 
Messrs. Hillyer & Whitman, solicitors, ap- 
peared before said judge at chambers, where- 
upon the complainant, through his solicitors, 
made formal application for the order of sur- 
vey. 

Mr. Hillyer, on behalf of the defendant, 
moved a postponement of the hearing until 
additional counsel could be procured from 
San Francisco. 

A postponement for several hours was al- 
lowed to enable defendant's solicitors to pre- 
pare an argument against the order. When 
the hour arrived to which the hearing had 
been adjourned. Messrs. Hillyer & Whitman 
presented an affidavit of Mr. Charles Bonner 
in opposition to the application, setting up, 
among other things, that the complainant 
was not the true owner; that the real party 
in interest was not in court; praying time 
for the discovery of said facts; that the or- 
der was served on the defendant the day 
previous; that the principal counsel of the 
defendant resided in San Francisco, and that 
it was necessary that the defendant should 
have time to consult his counsel, and pre- 
pare his answer to the order; denying that 
the so-called "Mitcliell Lode" was distinct 
from the Comstock lode, but claiming that 
the Comstock was the only lode in the prem- 
ises in dispute, &c. Complainant's solicitors 
were given until seven o'clock to procure re- 
butting testimony, at which time they pre- 
sented complainant's affidavit, traversing the 
affidavit of Mr. Bonner, whereupon the mo- 
tion was argued pro and aon and submitted. 
The judge, having taken the same under ad- 
visement, on the succeeding day granted the 
order. It was issued and served, and obeyed 
by defendant three days. 

On the 26th of January, defendant, by 
Hillj-er & Whitman, its solicitors, filed a 
cross bill, praying, among other things, an 
order of discovery upon the complainant un- 
der oath as to the nature of his claims to 
the premises in dispute, and the relation of 
other parties thereto, and for an injunction 
restraining the defendant from further pro- 
ceeding. The injunction was denied, when 
the defendant closed its works, disobeying 
the order of the survey. The corporation of 
Mr. Bonner, the superintendent thereof, were 
cited to show cause why they should not be 
punished for contempt. The superintendent 
undertook to purge himself, on the ground 
that he was acting under advice of counsel, 
and that the order of survey was void for 
want of jurisdiction in the court granting it. 
The corporation was found guilty of the con- 
tempt, the court holding that it had acquired 
jurisdiction. Afterwards, pending the final 
termination of complainant's motion for an 
injunction, iMr. Hillyer, the solicitor for de- 
fendant, obtained leave to make a special ap- 



pearance, and submitted a motion to quash 
all proceedings in the action, on the grounds 
— First, that the court has no jurisdiction of 
the case; second, that the court has no juris- 
diction of the person of the defendant; third, 
that no service has ever been had on the de- 
fendant; and, fourth, that no service can 
ever be had on the defendant. The motion 
was overruled, and complainant renewed his 
motion for an injunction. 

THE COURT asked Mr. Hillyer if he wish- 
ed to make any resistance to the motion, in- 
timating that time and opportunity for trial 
on the merits would be allowed. The re- 
sponse was in the negative, unless defend- 
ant be allowed to resist the injunction with- 
out being held a general appearance in the 
action. 

BALDWIN, Circuit Justice. On the 12th 
day of February, instant, an injunction was 
granted against the defendant in this action, 
restraining it from mining upon certain prem- 
ises in the complainant's bill described. The 
injunction issued upon the retm*n day of a 
rule to show cause, which rule the court 
found to have been properly served upon the 
defendant. While the injunction was not im- 
mediately contested, prior to the granting 
thereof by the court, questions had arisen in 
the action, and adjudications had been made, 
of which, as well as of the facts which had 
transpired, it is thought best to preserve a 
record. On the 23d day of January, 1S67, 
the complainant filed his bill in this court. 
The defendant is a coi-poration organized un- 
der the laws of California, but holding prop- 
erty and carrying on its business of mining^ 
in this state. A subpoena was issued upon 
the biU, and by the marshal served upon 
Charles Bonner, the superintendent and gen- 
eral managing agent of the defendant. The 
subject matter of the litigation thus commen- 
ced was a quartz vein called the "Mitchell 
Lode," alleged to exist immediately east of 
another vein admitted to belong to the de- 
fendant, and styled the "Comstock Lode." 
The day after it was filed, the complainant's 
solicitors, upon the bill and an affidavit, mov- 
ed before one of the judges of this court, at 
chambei*s, for an order of survey and inspec- 
tion of the premises in dispute, and of such 
mining works adjacent as might serve to en- 
lighten the issues of fact in the action. At 
the same time a mle to show cause why an 
injunction should not issue was appliea for, 
and, as is usual, was granted. The judge 
had in a previous case determined the pro- 
priety of granting an order of survey such as 
the complainant sought for here, but, in def- 
erence to the convenience of the defendant, 
dechned to act ex parte, and issued a rule to 
show cause, returnable the following day. 

The complainant's affidavit, upon which, to- 
gether with his bill, the application tor sur- 
vey was based, and the judge's order thereon, 
it is thought worth while to copy in this opin- 
ion: 
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"United States of America, in the Circuit 
Court of the United States for the District of 
Nevada. In Equity. William B. Thom- 
burgli. Complainant, v. The Savage Mining 
Company, Defendant. District of Nevada— 
ss.: Wm. B. Thornburgh, being duly sworn, 
deposes and says: That he is the complain- 
ant in the above-entitied suit. That the 
same has been brought and is pending in the 
above-entitled court, for the purpose of en- 
joining and preventing the defendant from 
further Tvorking or taking out ore or other 
minei-al substance from or upon the premises 
and property of deponent, which are describ- 
ed as follows, to wit: That portion of a cer- 
tain quartz lode commonly called and known 
as the 'Mitchell Lode,' and lying adjacent to, 
and next east of, the quartz lode commonly 
called and known as the 'Comstock Lode,' 
bounded on the north by the southern bound- 
ary line of the mining claim located and 
known as the 'Breckenridge Company's 
Claims,' and on the south by a line drawn at 
right angles with the course of the quartz 
lode worked by the Hale & Norcross Com- 
pany, across said Mitchell lode, and through 
the said Hale & Norcross Company's north 
line, and being the northern portion of the 
mining claim located by I. E. Brokaw and 
others on the twenty-fifth day of January, 
A. D. 1861, as commencing at a certain stake 
at Burk's blacksmith shop, near C street, in 
Virginia City, and running thence southerly 
along and on said Mitchell lode, together 
with the dips, spurs, angles, and variations 
thereof, and surface room for the convenient 
working of the same as a mine, iand the ap- 
pm:tenances, said premises and property be- 
ing situated in the Virginia mining district, 
in Storey county, Nevada; which suit is in 
aid of an action at law, brought and pending 
on the law side of said court by the deponent 
against the defendant above named to recover 
possession of said property and premises from 
them. That the said, defendants are In the 
exclusive possession of the said premises and 
property, and of all works, drifts, and devel- 
opments by which the questions in controver- 
sy between the parties to said suit and action 
can be determined, and irom an inspection of 
which only can the merits of the controversy 
be seen and understood. That the main 
question involved in the suit is, whether thft 
premises and property described is a separate 
and distinct quartz lode, different and inde- 
pendent of and from the quartz lode known 
as the 'Comstock Lode'; the complainant, this 
deponent, contending and believing that the 
affirmative answer is true, and the defend- 
ant contending that the negative is the true 
answer. And this deponent further says that 
the premises, property, and quartz lode above 
described is a separate, distinct, and inde- 
pendent lode of and from the quartz lode 
known as the 'Comstock Lode,' and that the 
truth will be shown so to be by an inspec- 
tion and survey of the works and drifts, and 
developments, existing in, upon, and over the 



said two lodes, and the intervening space, 
and such inspection and survey are necessary 
to the premises. [Signed] W. B. Thornburgh. 

"Sworn and subscribed to before me, this 
January 24, 1867. Alex. W. Baldwin, U. S. 
Judge." 

Endorsed: "Filed January 26, 18G7. Silas 
Caulkins, Clerk." 

"Wm. B. Thornburgh, Complainant, v. The 
Savage Mining Company, Defendant. Dis- 
trict of Nevada— ss.: On reading the affidavit 
of Wm. B. Thornburgh, complainant in the 
above-entitled suit, and good cause ap- 
pearing therefor, on motion of Mesick & 
Seely, solicitors for complainant, it is order- 
ed that an inspection and survey be made 
by the complainant and his employes and at- 
tendants, not exceeding nine in number, of 
the following described premises, property, 
works, drifts, and developments, to wit: All 
that portion of a certain quartz lode common- 
ly called and known as the 'Mitchell Lode,' 
and lying adjacent to and next east of the 
quartz lode commonly called and known as 
the 'Comstock Lode,' bounded on the north 
by the southerly boundary line of the min- 
ing claim located and known as the 'Breck- 
enridge Company's Claims,' and on the south 
by a line drawn at right angles with the 
course of the quartz lode worked by the 
Hale & Norcross Company across said Mitch- 
ell lode, and through the said Hale & Nor- 
cross Company's north line, and being the 
northern portion of the mining claims lo- 
cated by I. E. Brokaw and others on the 
twenty-ffirst day of January, A. D. 1861, as 
commencing at a certain stake at Burk's 
blacksmith shop, near C. street. In Virginia 
City, and running thence southerly along 
and on said Mitchell lode, together with the 
dips, spurs, angles, and vanations thereof, 
and siurfaee room for the convenient worK- 
ing of the same as a mine, and the appur- 
tenances. Also, the Comstock lode, and any 
Intervening space between said lodes, or the 
spaces on either side thereof, upon, in, or 
through which there exist any works, drifts, 
or other developments, together with all such 
works, drifts, or other developments, the 
same being situated In the Virginia mining 
district, county -of Storey, and state of 
Nevada. That the defendants, their serv- 
ants, agents, and employes, in charge of or 
working upon or in the aforementioned 
premises, property, works, drifts, or develop- 
ments, permit the said survey and inspec- 
tion to be made, and furnish and provide all 
the means In their possession of ingress and 
egress and traversing the same, to the said 
complainant and his employes and attendants 
aforesaid, each day, for the period herein- 
after limited, and that this order take ef- 
fect and be In force and binding upon all 
parties and persons upon the presentation 
to them, or any of them, of this order; and 
that the same continue in force for the period 
of five successive days on which such in- 
spection and survey is being made. Let the 
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defendant show cause before me, at my 
<*hambers in the city of Virginia, on Friday, 
the twenty-fiftb day of Januaiy, instant, at 
10 o'clocli a. m., why the above moved for 
order should not be granted. Alex. W. Bald- 
win, United States Judge, District of Neva- 
da." • 

At 10 o'clock of the return day of this 
rule, ajid in response thereto, the complain- 
ant, by Messrs. Mesick & Seely, and the de- 
fendant, by Jlessrs. Hillyer & Whitman, 
came before the judge at his chambers. All 
these gentlemen are solicitors of this court. 
The complainant, through his solicitors, 
formally made his application for the order 
of the survey. Mr. Hillyer, on behalf of 
the defendant, requested the judge to post- 
pone the hearing until additional associate 
counsel could be procured from San Fran- 
cisco. A postponement for several hours •was 
allowed, to enable the defendant's solicitors 
to prepare an argument in opposition to the 
order. When the hour arrived to which the 
hearing had been adjourned, the solicitors 
of the parties again came before the judge. 
In opposition to th-e application, Messrs. Hill- 
yer & Whitman presented the affidavit of 
Mr. Charles Bonner, drawn by them, of 
which the following is a copy: 

"Affidavit of Charles Bonner: United 
States of America, in the Circuit Couit of 
the United States for the District of Nevada. 
In Equity. Wm. B. Thornburgh, Complain- 
ant, V. The Savage Mining ComiDany, De- 
fendant In the matter of the application of 
the complainant for an order of survey. Be- 
fore Justice Baldwin, sitting in chambers. 
Now comes Chas. Bonner, superintendent 
of the defendant, the Savage Mining Com- 
pany, and having charge of its litigation in 
the state of Nevada, and, being first duly 
sworn, deposes and says that he is inform- 
ed and believes, and so charges the truth 
to be, that Wm. B. Thornburgh, complain- 
ant above named, is not the real party in in- 
terest in the premises he seeks to recover; 
that he is not the owner thereof; that he 
paid no consideration therefor; that the same 
have been transferred to him; that, being 
the nominal and apparent legal owner, he 
might bring suit, as he hath done, before 
the circuit court in and for the district of 
Nevada; that defendant desires to make is- 
sue with said complainant upon such point 
of ownership, in order to test the truth there- 
of, and to compel a dismissal of this suit in 
event the fact be according to the informa- 
tion of the defendant; that for such pur- 
pose affiant desires to proceed by bill of 
discovery, plea to the jurisdiction of said 
court, or application for injunction in eq- 
uity', as he may be advised, after full, fair, 
and free statement of defendant's case to 
its counsel, and under their advice; that 
notice of this application was given to de- 
fendant at nine (9) o'clock p. m. of the 
twenty-fourth instant, and not before; that 
the papers in the suit to which this appli- 



cation is auxiliary were served on the de- 
fendant on the twentj-'third Instant, and 
copies thereof transmitted by affiant to San 
Fi-aneiseo so soon as they could be prepared; 
that defendant hath twenty days from the 
service of said papers, exclusive of the day 
thereof and of Sundays, within which to ap- 
pear in such causes; that the principal coun- 
sel of defendant reside in San Francisco, and 
that it is necessary, for the proper appear- 
ance and defence of defendant, that they 
should be consulted before the defendant 
takes any definite action in the premises; 
that to decide upon the course of defend- 
ant's action will take more time than is 
allowed for the hearing of this motion, 
which is set for four p. m. this day, instant; 
that to make the order asked by complain- 
ant, or any order of such nature, would in- 
flict upon defendant gi'eat hardship, incon- 
venience, and expense, - namely an expense 
of not less than five hundred dollars per 
day; that such order should not be made 
unless the complainant hath the right of ac- 
tion in the suits referred to; and that de- 
fendant should be allowed a reasonable time 
to appear in such suit, and be heard there- 
in upon the preliminary question of com- 
plainant's rights, before he is required to 
respond to this motion, or before the same is 
granted. 

"To the end, therefore, that defendant 
may have opportunity to test complainant's 
real character and position with regard to 
the property in controversy, defendant asks 
that the hearing of the motion be postponed 
for such time as may be reasonable for the 
ascertainment of such fact, and until proof 
touching the same can be heard. Affiant 
further shows that he is a practical miner, 
and has been engaged in such business for 
twelve years last past; that for four years 
last he has been engaged in such business 
in the countj' of Storey, state of Nevada; 
that he is well acquainted with the works 
of the mine of defendant, and the develop- 
ments therein; that there is no other lode than 
the Comstock lode therein, and that defend- 
ant is not now working upon or extracting 
ore from any lode or lead of mineral-bearing 
rock other than the Comstocic; that neither 
complainant nor his predecessors in interest, 
nor the locators of the 'Mitchell Lode,' so 
called, or any other person or persons, have 
ever done any work or made any explora- 
tions upon said Mitchell lode, or in search 
therefor, within the boundaries of defend- 
ant's mining claim, or within the boundaries, 
set forth in complainants complaint, as af- 
fiant is informed and believes; that defend- 
ant hath had open, notorious, exclusive, and 
uninterrupted possession, custody, and con- 
trol of the place where it is now working, 
and of all places where it has done worlj, 
adverse to all the world, for more than 
three years last past; that all the work done 
by defendant is laid down upon maps drawn 
by competent surveyors, which heretofore 
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liave been kept in tlie office of the company, 
open to public inspection, as complainant 
well knows; tliat from time to time during 
.tlie last year many persons have visited the 
workings of the defendant, and there has 
been no concealment thereabout; that com- 
plainant could have visited the same at any 
time prior to the commencement of this suit, 
had he so desired, as he well knows; that 
affiant is informed and believes, and so 
charges the truth to be, that the object of 
complainant in seeking this order is to annoy 
and harass the defendant, to hinder its work- 
ings, or for some other object or purpose con- 
trary to equity and good conscience. Charles 
Bonner. 

"Subscribed and sworn to before me, this 
the 25th day of January, 1867. Alex. W. 
Baldwin, United States .Tudge." 

Endorsed: "Filed February 2d, 1867. 
Silas Caulkins, Clerk." 

The corhplainant's soUcitors were then 
given until seven o'clock to procure rebut- 
ting testimony. At this hour the parties 
again came before the judge, and the com- 
plainant's solicitors presented his affidavit, 
ti'aversing most of the statements in that 
of Jlr. Bonner. The argument then proceed- 
ed— 

Mr. Mesick, for the complainant, urging 
the judge to gi'ant the order. 

Mr. Hillyer, for the defendant, resisting it. 

The argument concluded, the judge took 
the matter under advisement, and the next 
day decided that the plaintiff was entitled 
to the order of inspection and survey, in the 
form applied for, and ordered it to issue in 
the action. The order was served upon the 
solicitors and superintendent of the defend- 
ant, and for three days It was obeyed. On 
the twenty-sixth day of January the Savage 
Mining Company, by Hillyer & Whitman, its 
solicitors, filed in this court its bill against 
William B. Thomburgh, of which the fol- 
lowing is a copy: 

"United States of America, in the Circuit 
Court of the United States for the District 
of Nevada. In Equity. The Savage Mining 
Company, Complainant, v. Wm. B. Thorn- 
burgh, Defendant. To the Honorable the 
Judges of the Circuit Court of the United 
States for the District of Nevada: Your 
orator, the Savage Mining Company, shows 
to this honorable court that it is a eoi-po- 
rationf incorporated in the state of CaU- 
fornia and under the laws thereof, and hav- 
ing its principal place of business in said 
state, and is a citizen thereof; that William 
B. Thomburgh, the defendant, is a citizen of 
the state of Nevada. Your orator further 
shows that it is now, and for five years last 
past has been, the owner, entitled to the 
possession, and in the possession, of a cer- 
tain mining claim and quartz lode situate in 
the county of Storey, said state, known as 
the 'Savage Claim,* and described as fol- 
lows: 'Eight hundred (800) feet in length 
upon the quartz lode, commonly known as 



the "Comstoct Lode," bounded on the north 
by the Gould & Curry claims, and on the 
south by the Hale & Norcross claim, and in- 
cluding all the dips, angles, and spurs of 
said lode between said north and south 
boundaries.' Your orator further shows 
that on the 23d day of this month the de- 
fendant, Wm. B. Thomburgh, commenced 
an action in this honorable court against 
this complainant, the nature of which ac- 
tion fully appears from the complaint there- 
in, a copy of which is hereto attached, 
marked 'Exhibit A.' Your orator further 
shows, upon information and belief, and 
avei^ the fact to be, that the said Wm. B. 
Thomburgh is not in fact the real owner of 
the property described in said complaint, 
nor the real party in interest in said action; 
but that the real parties in interest as com- 
plainant in said action are other parties^ 
whose names are unknown to this complain- 
ant, and who are citizens of California, and 
not of the state of Nevada. Your orator 
further shows, upon information and belief, 
and avers the fact to be, that shortly before- 
the commencing of said action the real par- 
ties in interest as complainant in the same, 
and the only parties besides this complain- 
ant owning, or making claim of ownership 
to, said property, for the fraudulent purpose 
of enabling said actions to be commenced 
in a court of the United States, and for no 
other purpose, executed, or procured to be- 
executed, to said Thomburgh a conveyance 
or conveyances of the said property by deed 
or deeds of conveyance purporting on their 
face to convey the title to said property, 
but which in fact were merely colorable, 
and made, not to convey any real interest 
in the same, but solely to invest said defend- 
ant with a nominal title, in order that thfi 
action against the complainant might be 
brought in the federal court, instead of be- 
ing brought in the court of a state. Your 
_ orator further shows, that it is desirous of 
contesting the jurisdiction of the said hon- 
orable court in said action, and procuring 
a dismissal of the same, upon the ground 
that the real pax'ties in interest in the same 
are not citizens of different states, as there- 
in alleged, which fact would appear if the 
said Wm. B. Thomburgh would discover 
and set forth the real condition of the title 
to said property upon which he bases his 
right to recover therein, and that for the 
proof of said facts a discovery by the said 
defendant, in the manner herein prayed for, 
is material and essential to this complain-' 
ant. 

"In considei*ation whereof, and forasmuch 
as your orator is remediless in the premises 
at common law, and cannot have a complete 
discovery of the condition of said title with- 
out the aid of this honorable court, and to 
the end that said Wm. B. Thomburgh may, 
upon his corporal oath, full, true, direct, and 
perfect answer make to all and singular the 
matters and charges aforesaid, and that not 
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only to the best of his knowledge and re- 
membrance, but also the best of his infor- 
mation and belief, pai-ticularly that the said 
defendant may discover and set forth in 
manner aforesaid: 

"First. Whether he is in fact the real and 
true owner of the said property npon which 
the right to recover in said action is based in 
said complaint, and whether other parties, 
and, if so, what parties, are the real equita- 
ble and beneficial owners of the same. 

"Second. Whether he, the defendant, is the 
sole beneficial owner of the said property 
and title, and whether other parties are not 
legally or beneficially interested in the same, 
and, if so, what parties, what is the extent 
and character of their interest, and what is 
their place of residence. 

"Third. At what time, place, from whom, 
and by what means, the said defendant ob- 
tained the title which he sets forth and re- 
lies upon in said action. 

"Fourth. What was the consideration, if 
any, paid by the defendant for said title, and 
when, where, and under what circumstances 
was the same paid. 

"Fifth. What were the negotiations which 
took place in reference to the obtaining of 
said title by defendant, and with whom said 
negotiations were made, who were present 
at the time the said negotiations were eon- 
ducted, and what conversation was then or 
previously had in the presence of defendant 
in reference to the object of making a trans- 
fer to said defendant, and in reference to the 
beneficial interest in the said property wMch 
should be had by the defendant or by other 
parties. 

"Sixth. Whether said defendant has in his 
possession or control, or knows of the exist- 
ence of, a certain deed from one Charles 
Lintott to one Thomas Farrel, purporting to 
convey the title to said property, and, if so, 
whether defendant has any knowledge or 
belief, and, if so, what, as to the real con- 
sideration of said deed, and as to the pur- 
pose and objects for which the same was 
paid. 

"Seventh. Whether said Thomas Farrel 
made a conveyance of said title to defend- 
ant, and. if so, at what time and place it 
was made, and who were then present, and 
what then, or in that conversation, was said 
to or in the presence of defendant in refer- 
ence to the objects and purposes of said con- 
veyance. 

"Eighth. Whether the consideration men- 
tioned in said deed from Farrel to defend- 
ant was ever paid, or any part of the same, 
and, if so, at what time, place, and to whom. 
"Ninth. Whether the defendant has not 
made a contract with one or more persons, 
either written or verbal, by which said oth- 
er pei-sons bear the whole or some portion 
of the expense of litigating said action, or 
the purchase of said title, or are to have an 
interest in said property, or in the benefits 
accruing from the litigation of the same with 
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this complainant, and, if so, what is such 
contract, and when and with whom was it 
made. 

"Tenth. Whether one C. L. Low is not, to 
the knowledge or belief of the defendant, a 
real party in interest in said title to said 
property and in said litigation, and, if so, 
the character and extent of said interest, and 
when and how acquired, and of what state 
the said Low is a citizen. 

"Eleventh. Whether it was not stated or 
understood, either at the time of taking the 
conveyance from said Farrel, or during the 
negotiations for the same, that the real ol> 
ject of making the same was to enable the 
said action to be brought in the circuit court 
of ihe United States for the state of Nevada. 
"And that the said Wm. B. Thornburgh 
may make a full and true disclosure and dis- 
covery of the several matters aforesaid, to 
the end that your orator may be better en- 
abled to show the want of jurisdiction by 
this honorable court of said action, and that 
in the meantime, and until the said Thorn- 
burgh shall have made such discovery, as 
aforesaid, that he may be restrained by the 
order and injunction of this honorable court 
from further proceedings in the said action 
and all others therein. 

"May it please your honors to grant your 
orator not only the most gracious writ of in- 
junction issuing out of this honorable court, 
according to the form of the statute in such 
ease made and provided, and under the seal 
of this honorable court to be directed to the 
said Wm. B. Thornburgh, restraining him, 
his servants, agents, attorneys, and every of 
them, from proceeding further in said ac- 
tion, or under any order made in the same, 
but also a writ of subpoena of the United 
States of America to be directed by the said 
Wm. B. Thornburgh, thereby commanding 
him at a certain day, and under a certain 
pain, therein to be specified, personally to be 
and appear before your honors in this hon- 
orable court, and then to answer, all and 
singular, the premises and to stand to, per- 
form, and abide such order therein as to 
your honors shall seem meet; and your ora- 
tor shall ever pray, and complainant pi-ays, 
for such other relief as may to your honors 
seem proper. Hillyer & Whitman, Solicitors 
for (Complainant." 

"United States of America, State of Neva- 
da, County of Storev— ss.: Charles Bonner, 
being first duly sworn, deposes and says 
that he is the superintendent and general 
managing agent of the Savage Mining Com- 
pany, the complainant in the above-entitled 
action; that he has heard read over the fore- 
going bill of complaint, and knows the con- 
tents thereof; that the same is true of his 
own knowledge, except as to matters therein 
stated on information and belief, and that 
as to those matters he believes it to be true. 
Charles Bonner. 

"Subscribed and sworn to before me, this 
2Gth day of January, A. D^ 1861. S. H. Bob- 
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inson, TJ. S. Commissioner, Nevada district, 
Nevada." 

Appended to and made a part of this cross 
\}ill was the original hill in the action. The 
cross hill Tvas by the solicitors of the Savage 
Company presented to one of the judges of 
this court, and an injunction in accordance 
with its terms asked for. This was denied. 
Then for the first time the Savage Mining 
Company closed its works, and, in disobe- 
dience of the order of survey, denied admit- 
tance to the complainant and his attendants. 
The coi-poration, also Mr. Bonner, the super- 
intendent and general managing agent, were 
cited to appear before the court, and show 
cause why they should not be punished for 
contempt, and, while the former made no 
appearance, the superintendent undertook to 
purge himself, on the grounds that he was 
acting under the advice of counsel, and that 
in their and his estimation the order of sur- 
vey was void, because this court at the time 
of granting it had not acquired jurisdiction 
of the person of the defendant. 

The court held that it had acquired ju- 
risdiction, adjudged Mr. Bonner, the super- 
intendent, guilty of the contempt charged, 
and imposed upon him a fine. 

The court also adjudged the corporation, 
the Savage Mining Company, to be in con- 
tempt, and, for the purpose of compelling 
obedience to its authority, ordered a writ 
of distringas to issue against the property. 
For the purpose of preventing the execution 
of this writ by the marshal of the United 
States, the defendant invoked the authority 
of a state court, but the tribunal appeared 
to decline to interfere. 

On Tuesday, the iSth day of February, this 
court convened at Carson City. The com- 
plainant exhibited his rule to show cause 
on the injunction, properly served upon the 
superintendent and general agent of the cor-, 
poration, defendant, and upon its solicitors, 
Hillyer & Whitman, and moved for an in- 
junction thereon. Pending the determina- 
tion of this motion, Mr. Hillyer obtained 
leave to make a special appearance, and 
submit a motion to quash all proceedings in 
the action, on the grounds— First, that the 
court has no jurisdiction of the case; second, 
that the court has no jurisdiction of the per- 
son of the defendant; third, that no service 
has ever been had on the defendant; fourth, 
that no service can be had on the defendant. 
This motion was by the court overruled, and 
complalnaiit renewed his motion for an in- 
junction. As Mr. Hillyer, the generally re- 
tained solicitor of the defendant, was pres- 
ent, the judge desired to know if he wished 
to make any resistance to the granting of the 
injunction, intimating that time and oppor- 
tunity for a trial upon the merits would be 
offered, to which it was responded in the 
negative, unless the court would permit the 
defendant to contest the application for an 
injunction without holding it to a general 
appearance in the action. Inasmuch as the 



sole object of the action was to obtain an 
injunction, it was not competent for the 
court to allow that object to be resisted by 
the defendant, without being committed to a 
general appearance in the cause. Besides, 
the court had already distinctly lield that 
the defendant had generally appeared. The 
complainant renewed his motion for the in- 
junction and the court ordered it to issue in 
the form prayed for. 

The foregoing statement comprises the 
facts which up to this period have occurred 
in this ease. The propositions of law which 
they involve are: 

First. Ought a cour • of equity, in a mining 
case, when it has been convicted of the im- 
portance thereof, for the purposes of the 
trial, to compel an inspection and survey of 
the works of the parties, and admittance 
thereto, by means of the appliances in use 
at the mine? All the analogies of equity ju- 
risprudence favor the affirmation of this 
proposition. The very great powers with 
which a court of chancery is clothed were 
given it to enable it to carry out the adminis- 
tration of nicer and more perfect justice 
than is attainable in a court of law. That 
a court of equity, having jurisdiction of the 
subject matter of the action, has the power 
to enforce an order of this kind, will not 
be denied; and the propriety of exercising 
that power would seem to be clear, indeed, 
in a case where, without it, the trial would 
be a silly farce. Take as an illustration the 
case at bar. It is notorious that the facts 
by which this controversy must be deter- 
mined cannot be discovered, except by an 
inspection of works in the possession of the 
defendant, accessible only by means of a 
deep shaft and machinery operated by it. 
It would be a denial of justice, and utterly 
subversive of th6 objects for which courts 
were created, for them to refuse to exert 
their power for the elucidation of the very 
truth of the issue between the parties. Can 
a court justly decide a cause without know- 
ing the facts? But one adjudication of this 
subject can be found in the books, and this 
is in conformity with the views here ex- 
pressed, viz. Bainb. Mines. Of course, be- 
fore granting an order of this kind, the court 
must be satisfied that the application is made 
in good faith, and in granting it will pay due 
regard to the convenience of the party af- 
fected. 

The next question in this case, and the 
most important one which has occurred, is 
as to the jurisdiction of this court over the 
person of the defendant. Has this court ac- 
quired such jurisdiction? The negative of 
this proposition has been vehemently urged 
by the defendant's counsel. This is conceiv- 
ed to be a fair statement of their position: 
They submit— First, that the judicial act of 
1789 [1 Stat 73] provides that no suit shall 
be brought against an inhabitant of the Unit- 
ed States by original process in any other 
disti'ict than that whereof he is an inhabit- 
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ant, or in which he shall be found at the 
time of serving the writ; second, that the de- 
fendant is a corporation, organized under the 
laws of the state of California^ and that it 
cannot exist or be found beyond the limits 
of that sovereignty. While this court is of 
opinion that the defendant was, within the 
meaning of the foregoing provision of the 
judicial act, found in this district at the 
time process was served, even if such were 
not the case, the court, by defendant's volun- 
tary appearance, had acquired jurisdiction 
before the want of it was suggested. 

Judge Conkling, in his treatise on United 
States Oourts (page 127), in discussing the 
provision under consideration, holds it not 
to be restrictive of the jurisdiction of the 
court, but. taken together, merely to import 
that process for the institution of a suit at 
law or in equity shall not run beyond the 
limit of the district for which the court from 
which it issues is held. The author, con- 
tiniiing, :^ays- "This prohibition, as already 
intimated, has been adjudged not to amount 
to a denial of jurisdiction over causes other- 
wise in themselves cognizable in the national 
courts, but only to a privilege given to the 
defendant; of which, however, he must avail 
himself at the outset, or he will be held to 
have waived it." An appearance, therefore, 
by a defendant, and answering, generally, 
without objection, has always been consider- 
ed to be a waiver. In Gracie v. Palmer, 8 
Wheat. [21 U. S.] 699, the court say: -'It is 
not necessaiy to aver, on the record, that the 
defendant in the circuit court was an in- 
habitant of the district, or was found there- 
in, at the time of serving the writ. Where 
the defendant appears, without taking the 
exception, it is an admission of the regulari- 
ty of the service." This is the tenor of all 
authorities, nor, indeed, has their efEect been 
disputed by any counsel in this ease. 

Prior to the taking of any exception to the 
jurisdiction of the court, the defendant, in 
response to a rule to show cause, addressed 
to it, why an order in the action should not 
be allowed, had, by generally retained coun- 
sel, solicitor of the court, appeared before the 
judge, and in opposition to the order, intro- 
duced testimony and made argument. From 
the very testimony introduced, the affidavit 
of Sir. Bonner, drawn by the solicitors, it 
appears that the defendant had been served 
and proposed to answer Does this not show 
a voluntary submission to the authority of 
the court? 

The order of survey was evidently regard- 
ed by this defendant as an important step 
in the litigation. It was strenuously resisted. 
Not only was this jurisdictional exception not 
suggested then, but, all opposition to the 
granting of the order having been found in- 
effectual, the authority of the court was 
recognized and admitted by obedience to it. 
Does this not indicate that the defendant 
waived his privilege to hold itself beyond ac- 
cess by the process of this court? The de- 



fendant could veiy easily have found means 
to suggest to the judge the fact of its resi- 
dence beyond the reach of his process, and 
the consequent impropriety of allowing the- 
action to proceed against it. But it rather 
chose to appear before him, and contest the 
order on its merits. That appearance was 
general, and, for every purpose of the ac- 
tion, is manifest from the fact that it was 
unreserved and unrestricted by any limita- 
tion. A voluntary appearance by a defend- 
ant consists in his submitting himself to the 
authority of the couit, and the manner of 
entering it is usually regulated by rule. But 
it by no means follows that a party may not 
be held to appear in an action without form- 
ally complying with such rule. See 1 Barb. 
Ch. Prac. 77, 82, 87. In Tallman v. ilcCar- 
ty, 11 Wis. 401, it was held that making a 
motion In a case was an appearance. In 
Cooley V. Lawrence, 5 Duer. 005, the court, 
after reviewing the authorities, says: "All 
the authorities show that the question is 
whether the appearance of the defendant has 
been an act importing that he submits the 
determination of a material question of this 
case to "the judgment of the court." Asking 
for a contimiance in a cause is held in Iowa 
to be a full appearance. Hotchkiss v. Thomp- 
son, Morris [Iowa] 156; Ulmer v. Hiatt, 4 
G. Greene, 439; H. 382; H. 441. Also, that 
moving to suppress depositions, or to call 
into action the power of the couit for any 
purpose, except to pass upon its jurisdiction, 
is an appearance. See, also, 4 Cal. 304, 300. 
But in this action the defendant has actual- 
ly appeared upon the record, for its cross 
bill, which has been set forth in this opinion, 
is to aU legal intent an answer in this 
cause. Says Daniell, in his Chancery Plead- 
ing and Practice (volume 2, p. 1049): "A 
cross bill is a mode of defense. The original 
bill and the cross bill are but one cause. If 
a cross bill be taken as confessed, it maj' be 
used as evidence against the plaintifC in the 
original suit, on the hearing, and will have 
the same effect as if he had admitted the 
same facts in an answer. To sustain the 
doctrine of the text the author cites many 
respectable authorities. In Cockrell v. War- 
ner, 14 Ark. 346 (quoted in note to Daniell, 
Ch. PI. Prac. 1549), it was held that, when 
a defendant files a cross bill on matters clear- 
ly cognizable in equity, the cross bill will 
supply any defect in jurisdiction, and place 
the whole cause before the court, and im- 
pose the duty of granting relief to the party 
entitled. 2 Cart. 90; 2 Barb. Ch. 127, 136; 
Story, Eq. PI. 389, 390. 

It Is the opinion of this court that it ac- 
quired jurisdiction of the person of the de- 
fendant by virtue of the service of the sub- 
poena upon its superintendent and general 
managing agent. In other words, that by 
such service the defendant was foimd In this 
district, within the meaning of the judicial 
act of 1789. The force of the argument of 
defendant's counsel, based upon a iitentr 
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and rigid construction of the language of 
tliat statute and of the constitution, is can- 
didly admitted. But the supreme com-t of 
the United States has not so construed. K 
it had done so, in no case could a corporation 
he a party to a suit in the national courts. 

The constitution of the United States lim- 
its the jurisdiction of the federal courts, so 
far as respects the character of the parties 
in this particular ease, "to controversies he- 
tween citizens of different states." That a 
corporation can in any sense be considered a 
citizen no one has ever claimed. That a 
corporation is a unity, independent of and 
distinct from the individuals who have cre- 
ated it, and who are interested in it, is 
equally well settled. "That in a corporation 
all the parties are not the whole is not only 
tiTie of its conduct or administi-ation; it is 
also true of its rights of property. They are 
referred, not to all the members, but en- 
tire and undivided to the judicial person, 
as a Tinity in law." Hence, for the purpose 
of a suit, the corporation must appear by 
its constitutional organs or curators; the 
appearance of each and every member is no 
appearance at all. Bro. Coi-poration, 28; Go. 
Litt. 6Gb. 

Notwithstanding this definition and per- 
fectly established legal status of a corpora- 
tion, and of its relations to its members, 
the supreme court, in the leading case of 
Bank v. Deveaux, 5 Cranch [9 U. S.] 61, 
and in all subsequent decisions involving the 
question, has held that federal courts will 
look beyond the charter, to see whether the 
individual members are citizens, to have 
right under the constitution to sue in those 
courts; and the court has so decided in all 
of these cases, as will appear from any anal- 
ysis of them, for the purpose of advancing 
the remedy in the national tribunals, and 
preventing a failure of justice therein, and 
for no other purpose. 

It is a matter of i-egi'et that the briefs 
of the eminent counsel in Bank v. Deveaux 
are not contained in the report of that case; 
but we are told, upon the authority of a 
contemporary (Attorney-General Legare), 
that their great argument there was "that 
a corporation, not being a citizen of a state 
under the constitution, if the court did not 
look beyond the charter, to the individuals 
who composed the company, there would be 
a denial of justice in a great number of 
the most important cases." And, indeed, 
that it was this view which controlled the 
decision is sufficiently evident from the lan- 
guage of the great judge who delivered the 
opinion. Says Chief Justice Marshall: "The 
duties of this court to exercise jurisdiction 
where it is conferred, and not to usurp it 
where it is not conferred, are of equal ob- 
ligation. The constitution, therefore, and the 
law, are to be expounded without a leaning 
the one way or the other, according to those 
general principles which usually govern in 
23FED.CAS. — 71 



the construction of fundamental or other 
laws." 

A coustitution, from its nature, deals in gen- 
eralities, not in details. Its framers cannot 
perceive minute distinctions which arise in 
the progi'ess of the nation, and therefore 
confine it to the establishment of broad and 
general principles. The judicial department 
was introduced into the American constitu- 
tion under impressions and with views which 
are too apparent not to be perceived by all. 
However true the fact may be that the 
ti'ibunals of the states will administer jus- 
tice as impartially as those of the nation to 
parties of every description, it is riot less 
true that the constitution itself either en- 
tertains apprehensions on this subject, or 
views with such indulgence the possible 
fears and apprehensions of suitors, that it 
has established national tribunals for the 
decision of controversies between aliens and 
citizens of different states. Aliens or' citi- 
zens of difterent states are not less suscepti- 
ble of these apprehensions, or can they be 
supposed to be less the objects of constitu- 
tional provision, because they are allowed to 
sue by a corporate name. That name, in- 
deed, cannot be an alien or a citizen, but the 
person whom if represents may be the one 
or the other, and the controversy is, in fact 
and in law, between those persons suing 
in ' their corporate character, by their cor- 
porate name, for a corporate right, and the 
individual against whom the suit may be 
instituted. Substantially and essentially, 
the parties in such a case, where the mem- 
bers of a coi-poration are aliens or citizens 
of a different state, from the opposite pai'ty, 
come within the spirit and terms of the juris- 
diction conferred by the constitution on the 
national tribunals. 

In Marshall v. Baltimore & O. R. Co., IG 
How. [57 U. S.] 326, it is said by Mr. Jus- 
tice Grier: "By the constitution the juris- 
diction of the courts of the United States is 
declared to extend, inter alia, to controver- 
sies between citizens of different states." 
The judiciary act confers on the circuit 
com'ts jurisdiction "in suits between a citi- 
zen of the state where the suit is brought 
and a citizen of another state." I.Stat. 73. 
The reasons for conferring this jurisdiction 
on the courts of the United States are thus 
correctly stated by a contemporary writer 
(Federalist, No. 80): "It may be esteemed as 
the basis of the Union that the citizens of 
each state shall be entitled to all the priv- 
ileges and immunities of the citizens of the 
several states,' And if it be a just prin- 
ciple that every government ought to pos- 
sess the means of executing its own provi- 
sions by its own authority, it will follow that, 
in order to the inviolable maintenance of 
that equality of privileges and immunities, 
the national judiciary ought to preside in all 
eases in which one state or its citizens are 
opposed to another state or its citizens." 
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These authorities are considered suflacient, 
although more might be cited, to show the 
length to which the supreme court has felt 
justified in going, in order to effectuate the 
substantial guaranties of the constitution, so 
far as access to the national courts was con- 
cerned. To secure the remedy to these tri- 
bunals, it has divested a coi-poration of its 
cardinal and essential characteristic,— per- 
fect ideal unity. Conformably with the rea- 
sons and principles which have influenced 
the supremo court in the cases cited, it is 
believed that the process of this court can 
reach the defendant, that it may be "found" 
within this district. 

The Savage Mining Company is a corpora- 
tion organized under the laws of California. 
The purpose and object of its organization, 
as declared in its charter, is mining in the 
state of Nevada. Its property, consisting of 
a mining claim, mills, etc., is all situated in 
this state. Through a superintendent and 
general managing agent, resident here, it 
holds possession of its property, makes con- 
tracts, and carries on a general and extensive 
business. If the defendant cannot be reach- 
ed by the process of this court, there is an 
utter failure and denial of justice; for the 
property in controversy being situated within 
the state, and the distinction between local 
and transitory actions having always been 
recognized in the federal courts, none could 
be maintained in the district of California. 
Conk. Prac. p. 172. 

Thus, while the corporation, by a strained 
construction of the constitution in its favor, 
is allowed free access t© the national courts, 
the citizen, by a forced and narrow construc- 
tion of the judicial act, is denied all redress. 
Suj-ely the courts will not, when, for the pur- 
pose of advancing the remedj" and doing jus- 
tice, thej' have opened their doors to coiT)ora- 
tions, invest them in this way with absolute 
immunity from legal procedure. Much more 
reasonable is it to hold that a corporation is 
"found," where it transacts its business 
through an officer having general charge 
thereof, where its property is situated, which 
maj' be taken on execution, where it makes 
its contracts, which are liable to be litigated. 
Indeed, if language is to be construed as lit- 
erally as counsel insist, a corporation can be 
"found" nowhere. It is a metaphysical en- 
tity, no more susceptible of being handled, 
seen, or corporally' touched, than a will-o'- 
the-wisp. How could this corporation be 
"found" in the district of California? If it 
be answered by service upon some officer 
thereof, as authorized by the statutes of that 
state, still there would be no compliance with 
the literal meaning of the judicial act, nor 
could a judgment obtained upon such service, 
however binding upon the person of the cor- 
poration, ever be enforced, because its prop- 
erty is all situated within another jurisdic- 
tion. So that, it being actually and physical- 
ly impossible to find a corporation anywhere, 
the question is. what will the courts, animat- 



ed by a desire to advance the remedy and do 
justice, consider a "finding" of a corporation? 
If it be by legal fiction that the corporation 
be found at all, it would certainly seem just 
and reasonable that it would be found in 
some jurisdiction where judgment against it 
may be*" enforced. If the position taken by 
defendant's counsel be correct, a corpoi-atiou, 
by having its oflicers in one state, and aU its 
property in another, could escape amenability 
to the process of all courts. 

The thirteenth section of the attachment 
law of New Hampshire provides that, "when 
any corporation or body politic within this 
state shall be possessed of any money," etc- 
The supreme court of that state, in 9 N. H. 
397, held that this clause of the statute was 
not confined to corporations created by the 
laws of that state, but included any corpora- 
tion having property there or suable there. 
The clearness and force which characterizes 
the opinion in that case, and its general ap- 
plication to the question under consideration 
here, justify an extended quotation from it: 

"Wilcox, J. This case involves the inquiry 
whether a foreign corporation can be sued in 
this state. It has been held in Massachu- 
setts (Peckham v. Inhabitants of North Par- 
ish in Haverhill, 16 Pick. 286) that a foreign 
corporation cannot be sued in that state. 
Such, also, seems to be the doctrine in New 
York. M'Queen v. Middletown Manuf'g Co., 
16 Johns. 5. The only reason given for these 
decisions is that no writ can by their laws bo 
legally served against a corporation in an- 
other state. Such process, it is said, must be 
served on its head or principal officers with- 
in the jurisdiction of the sovereignty' where 
this artificial body exists; and 'if the presi- 
dent of a bank of another state were to come 
•into New York, his functions would not ac- 
company him when he moved beyond the ju- 
risdiction of the government under whose 
laws he derived his chai-acter.' The question 
has been adjudged in favor of the liability of 
a' foreign corporation in Pennsylvania. Bush- 
el V. Commonwealth Ins. Co., 15 Serg. & It. 
176. It has often been held that a corpora- 
tion may sustain a suit beyond the jurisdic- 
tion within which it was constituted. A. 
Dutch corporation was allowed to sue in Eng- 
land (Dutch West India Co. v. Van Moyses, 2 
Ld. Raym. 1535; 1 Strange, 612), and the 
same doctrine has been held more recently in 
regard to foreign corporations (Chit. Cont. 86; 
1 Russ. & M. 190). See, also, 2 Rand. (Va.) 
465; 10 Mass. 91; 4 Johns. Ch. 370; 6 Cow. 
46; 17 Mass. 97. We have, also, recognized 
the right of a foreign corporation to hold es- 
tate, real and personal, within this state. 
Lumbard v. Aldrich. 8 N. H. 31. 

"There is 'nothing in the character of a 
corporation to prevent its suing or being 
sued like a nati^ral person. It is, in legal 
contemplation, a person uaving existence, in- 
vested with rights and subjected to lial)ili- 
ties, and very properly a party to proceed- 
ings in courts of law or equity, whenever 
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those rights or liabilities are dra^Yn in eon- 
troversj.' And if, upon principles of law 
and comity, coi-porations created in one ju- 
risdiction are allowed to liold property and 
maintain suits in another, it would te strange 
indeed if they should not also be liable to be 
sued in the same jurisdiction. If we rec- 
ognize their existence for the one pui-pose, 
we must also for the other. If we admit 
and vindicate their rights, even-handed jus- 
tice requires that we also enforce their lia- 
bilities, and not send our citizens to a foreign 
jurisdiction in quest of redress for injuries 
committed here. There may be difficulties 
in procuring legal service of a writ upon a 
foreign corporation; -and so, in case of an in- 
dividual residing in a foreign jurisdiction, it 
may be difficult or impossible to procure 
such service of process upon him as to sub- 
ject him to the jurisdiction of our courts. 
But in either case, when the service can be 
made, or when the person or corporation ap- 
pears, and submits to our jurisdiction, we 
see no objection to the authority of the court 
to proceed. If a citizen of another state is 
found here, and process is served on him 
personally, that gives the court jurisdiction. 
It may well be doubted, however, whether 
the casual presence of the principal officer of 
a foreign corporation here, and service upon 
him, would be sufficient. But if the corpora- 
tion have estate here, or if it send its officer, 
■ upon whom, by our law, process is to be 
sei-ved, to reside here, and ti-ansact business 
upon its account, we cannot see why an at- 
tachment of such estate, or service upon such 
officer, may not be sufficient. The same dif- 
ftculty in regard to the service of a writ 
does not exist here as is found in Massachu- 
setts and New York. Our state laws (87) 
provide: 'That, when any body, politic or cor- 
porate, are sued in this state, -who have no 
clerk or member residing therein on whom 
service can be made, an attested copy of the 
writ shall be dSlivered to the agent, over- 
seer, or person having the care or control of 
the corporate property, or part thereof, in 
this state.' It is objected that the tliirteenth 
section of the act, directing proceedings 
against trustees of debtors, does not extend 
to foreign corporations. That section pro- 
vides that, 'when any corporation or body 
politic within this state shall be possessed of 
any money,' etc. We are of opinion that 
this clause of the statute is not confined to 
coi-pomtions erected by the laws of this state, 
but that any corporation having any prop- 
Qi'ty here is, within the meaning of this stat- 
ute, a 'body politic within this state.' " 

The whole stress of defendant's position 
rests upon thp assertion that it cannot exist 
beyond the boundaries of the sovereignty 
which created it; and authorities are cited in 
support of this proposition, which it is not 
deemed necessary to dispute. In view of. 
the appalling consequences which might en- 
sue therefrom, this court will hesitate long 
before it decides that a corporation can ex- 



ercise no powers beyond the state which 
charters it. Indeed that it may do so is ex- 
pressly decided in the case of Bank of Au- 
gusta V. Earle [13 Pet. (38 U. S.) 519]. If 
the corporation exercise powers in this state, 
it must do so through an officer or agent. If 
this officer or agent be competent to repre- 
sent the coi-poration here in making contracts 
and holding property, why may he not be 
said to represent it when the enforcement of 
its liabilities is sougbt? Especially when it 
is considered that a corporation is at best a 
myth, can be literallj' found nowhex'e, can- 
not, in the ease of a local action, be prose- 
cuted to judgment where chartered, and that, 
even' if it could be, the judgment could nev- 
er be enforced against it. The defendant 
makes contracts here. It practically enjoys 
all of the privileges which could be enjoyed 
by a natuml pei-son, inhabitant here. All 
this it does by the permission of this state, 
and through the agency of an officer resident 
here, who is invested with plenaiy powers. 
In other words, under the decision of Bank 
of Augusta V. Earle, the defendant, though 
a resident in another sovereignty, may, 
through its agents, hold property and make 
contracts here, provided this state acquiesce 
in so doing. Inasmuch as this state does, 
by acquiescence, accord to the defendant 
these great privile/res, by every principle of 
equitj', upon the occurrence of litigation 
growing out of the exercise of these privi- 
leges, it should be stopped from asserting 
that it cannot be found within the state. 

Yet another reason for holding the service 
as made to be effectual upon the defendant 
consists in the fact tliat this court has by 
rule adopted the civil practice act of this 
state. By section 29 of the act, to regulate 
proceedings in civil cases (page 318, St. Nev. 
1861), it is provided that the summons in an 
action may be served upon a corporation 
by delivering a copy thereof to its superin- 
tendent or general managing agent. In 
Conk. Prae. (page 81), the author says: "It 
is proper, however, here to observe that 
there Is one description of cases attended by 
circumstances so peculiar as to have been 
deemed sufficient to warrant a departure in 
practice from the strict letter of this enact- 
ment. "When a party residing out of the 
jurisdiction of the court has obtained a 
judgment at law, which is sought to be en- 
joined by bill in equity filed by defendant 
in judgment on the equity side of the court, 
or, where a nonresident has instituted a 
suit in equity, and a cross bill is filed by 
the defendant, in such suit, the court, upon 
motion, will order that a service of the sub- 
poena upon the attorney or solicitor of such 
nonresident party shall be sufficient" Hit- 
ner v. Suckley [Case No. G,o43J; Eekert v, 
Bauert [Id. 4,26G]; Ward v. Seabry [Id. 17,- 
IGl]; Read v. Consequa [Id. ll.eOCj. 

An examination of the ease referred to 
and considered as authority for the text 
shows cleai'ly enough that the court predi- 
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cated the validity of a service upon tlie so- 
licitor of a party, neither found "svitliin nor 
an inhabitant of the district, upon its adop- 
tion of the iniles of English chancery prac- 
tice. Thus have the federal courts kept 
step with the progress of the age. In order 
to presei-ve the suhstantial guaranty of the 
constitution, and to prevent a denial of jus- 
tice, they have enlarged its terms and gone 
beyond its letter. They have not permitted 
that important category of cases which em- 
braces coi-porations to be excluded from 
their jurisdiction by attaching to the word 
"citizen" any restricted significance. For 
the same reasons, and to accomplish the 
same end. they have, as has been seen, de- 
parted from the letter of the limitation im- 
posed by the judicial act. They have fre- 
quently repudiated the fact of the state 
courts being open to suitors as affording 
any argument against their exercising, in 
behalf of such as preferred their tribunals, 
a not expressly warranted jurisdiction. 

In conformity with these principles, a 
stronger case than the one at bar for the 
exercise of the jurisdiction of this court 
cannot easily be conceived. 

The ease of Day v. Newark India Rubber 
Manuf'g Co. [Case No. 3,685], relied on by 
the defendant's counsel, is not considered 
in point, for these reasons: First. The serv- 
ice in that case was upon an officer of a 
corporation, who casually came within the 
jurisdiction of the state of New York. Sec- 
ond. The laws of the state of New York 
provided no means for serving process up- 
on a nonresident corporation. Third. The 
action was transitory, and no failure of jus- 
tice would occur in remitting the complain- 
ant to the circuit court for the district 
where the corporation resided. In such and 
every one of these essential respects that 
case diametrically differs from this. 

The impoi'tance of the main question in- 
volved is, perhaps, a sufficient excuse for 
the length of this opinion. It only remains 
to be said that the calm and studious re- 
flection which the preparation of it has in- 
volved has only served to strengthen and 
confii'm my belief in the correctness of the 
rulings which have been made in the action. 



Case No. 13,987. 

THORNDIKE v. UNITED STATES. 

[2 Mason, 1.] i 

Circuit Cour:, D. Massachusetts. May Term, 
1819. 

Payment — Tendeij — Legat^ Tesdeu — Treasury 
Notes — Interest. 

1. Treasury notes issued under Act Gong. 
1814, c. 77 [12 Weightman's Laws, 276], and 
chapter 699 [4 Bior. & D. Laws 737; 3 Stat. 161, 
c. 17], being by their terms receivable in pay- 

1 [Reported by William P. Mason, Esq.] 



ment of dutie*. taxes, and land debts, due to the 
United States, for the principal and interest due 
thereon, are a good tender and may be pleaded as 
such to such debts. 

[Cited in Knox v. Lee, 12 Wall. (79 U. S.) 
610-J 

2. These treasury notes are on their face pay- 
able in one year with interest up to the day when 
due, but if not then paid by the government the 
interest does not stop; but continues until paid, 
and may be required by the holder in the same 
manner as interest might be claimed on a pri- 
vate erntract of a like nature. 

[Error to the district court of the United 
States for the district of Massachusetts.] 

At the March term of the district court of 
the district of Massachusetts, 1819, the dis- 
trict attorney brought an action of debt in 
the name of the United States, against the 
plaintiff in error [Israel Thorndike], on a 
bond given to the collector of the port of 
Boston, for duties by the plaintiff in error, 
which bond became payable on the 21st day 
of November. Upon oyer prayed the bond 
with the condition was set forth, the condi- 
tion being in the common form of a bond for 
duties, "to pay the sum of forty thousand 
dollars, or the amount of duties to be ascer- 
tained as due and arising on certain goods, 
wares, and merchandizes, entered by the 
above bounden Israel, as imported in the 
Beverly, Edes master, from Cantoa." The 
memorandum in the margic was, "good for 
$28,480.03." The defendants then plead "that 
the United States ought not to recover any 
damages for the detention of said debt, be- 
cause they say, that before the time for the 
payment of said sum of money in said con- 
dition mentioned had elapsed, to Avit, on the 
20th day of November last past, the amount 
of duties due and arising on the goods, wares 
and merchandises in said condition mention- 
ed, was ascertained to be the sum of $28,- 
480.03 and no more, to wit, at," &c.; and' they 
further say. that before the time when the 
said payment was to be made according to 
the condition of the said writing obligatory, 
certain bills or rotes, commonly called treas- 
ury notes, were issued by authority of a cer- 
tain act of the United States, entitled "An 
act to authorize," &e. and of a certain other 
act of the said congress entitled "An act 
supplemental," &c. and had been signed in 
behalf of the United States, by certain per- 
sons appointed for that purpose, by the pres- 
ident thereof, which said treasury notes, at the 
time of the tender hereafter mentioned, were 
by the laws of the said United States eur- 
reut and receivable in every part of the said 
United States, in payment of all duties and 
taxes laid by the authority of the said Unit- 
ed States, and were transferable by delivery, 
and assignment endorsed thereon by the per- 
sons, to whose order the same respectively 
were made payable, and the said Israel, &c. 
before any default had been made in the 
payment of the said sum of money in said 
condition mentioned, to wit, on the said 21st 
day of November, A. D. 1817, offered to H. 
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A. S. Dearborn, Esq. wlio vfas then and tliere 
collector of tbe customs of tiae United States, 
for tlie district of Boston, and Cliarlestown, 
in payment of the said sum so ascertained 
to he due, and arising for duties, the sum of 
three dollars and fifteen cents of the money 
of the United States, and also divers of the 
said treasury notes before then issued as 
aforesaid in behalf of the United States, 
each and every of -which said treasury notes 
contained a promise or engagement in writ- 
ing on the part of the said United States, to 
pay the payee therein named or to his order, 
at Philadelphia, on a certain day therein 
specified, being one year from the date there- 
of respectively, the principal sum therein 
expressed with interest from the date there- 
of untU that day, at 52/5 pei" cent, per 'an- 
num, in conformity with the act of congress 
-of the fourth day of Mareli, A. D. 1814, and 
which said notes so offered as aforesaid were 
endoi-sed and assigned by the several per- 
sons, to whose order the same were respect- 
ivelj' made payab'o, and were severally is- 
sued and bore date more than one year be- 
fore the said 21st day of November in the 
year 1817, and the said Israel, &c- were then 
a.nd there the lawful owners of the said 
notes, and by virtue thereof were entitled to 
<lemand and receive of and from the said 
United States for the whole amount of the 
principal sums therein contained the sum oi 
§24,640, and for the interest which had ac- 
crued therein computed from the said sev- 
eral days of issuing the same until the said 
21st day of November, A. D. 1817, the fur- 
ther sum of .?3,8368 Vioo of the lawful money 
of the said United States, and the said sum 
of ?3iViod together with the said treasury 
notes were then and there of the value of, 
a,nd by the laws cf the said United States, 
ought to have been received in payment for 
the said sum of $28,4S03/ioo so due as afore- 
said for duties; but the said collector then 
and there refused to receive the said treas- 
ury notes in payment of the said sum, to wit, 
at, &e.— And the said Israel, &c. further say, 
that at the time designated on the face of 
the said notes respectively for the payment 
of the principal sums therein specified, to 
wit, at the expiration o£ one year from the 
respective times of issuing said notes, the 
same were presented at the place therein 
designated for the payment thereof, to wit, 
at Philadelphia, to the officer designated for 
that purpose pursuant to the laws of the 
United States in such case liiade and provid- 
ed, who then and there was requested to 
pay the sums therein severally specified, but 
the said officer then and there refused so to 
do.— And they further say, that afterwards 
and after the said treasury notes had become 
due and payable according to the tenor there- 
of, and before the same were so oflEered in 
payment to the said collector, to wit, on the 
31st day of July, A. D. 1817, the said treasury 
notes were presented at the said place des- 
ignated to the said officer designated, and he 



was requested to pay the sums specified in 
the said notes, with the interest,* which had 
thereupon accrued, but the said officer then 
and there refused to pay the same.— And 
they fui-ther say, that afterwards, to wit, 
on the 8th day of August in said last men- 
tioned year, the said treasury notes, being 
then unpaid, were presented to the account- 
ing officers of the treasurj'- of the United 
States for their examination, who then and 
there refused to allow the said principal 
sums and interest thereon accrued, and 
afterwards, to wit, on the same day and" 
year last aforesaid, the said treasury notes 
were presented at the treasury of the said 
United States, to the proper officer of the 
said United States by law appointed for this 
purpose, for payment thereof, who then and 
there refused to allow and pay the said 
principal sums and interest thereon accrued, 
to wit, &c. And the said Israel, &c. further 
say, that they were ready and always from 
the time of the offer aforesaid until the pres- 
ent time have been ready to pay and deliver 
the said §3,15 and the said treasury notes to 
the United States in payment of the said 
sum so ascertained to be due and arising for 
duties, according to the form and the condi- 
tion of said writing obligatory, and they 
bring the same here into court to be paid and 
delivered to the said United States in pay- 
ment and discharge of the said sum, if the 
said United States will accept the same. 
Wherefore they pray judgment," &c. To 
this the district attorney replied— "that the 
United States ought not to be precluded from 
having its action, &c. because they say, that ' 
aU, and singular the bills and notes com- 
monly called treasury notes, which are men- 
tioned and referred to in the plea of the said 
defendants, and which are therein alleged to 
have been offered and tendered to the said 
H. A, S. Dearborn, collector, &c. in payment 
and satisfaction of the bond aforesaid, were 
certain treasury notes, which according to 
the tenor and import thereof respectively 
were payable at the city of Philadelphia, 
after the first day of August, A. D. 1815— 
and that, after the issuing of the said treas- 
ury notes and each and every of them, to wit, 
on the 3d day of March, A. D. 1815, in and 
by virtue of an act of the congress of the 
United States, made and passed on the day 
last mentioned, it was among other things 
made and provided, that it should be lawful 
for the secretary of the treasury to cause to 
be paid the interest upon treasury notes, 
which had then become due and remained 
unpaid, as well with respact to the time 
elapsed before they became due, as with re- 
spect to the time that should elapse after 
they became due, and until funds should be 
assigned for the payment of the said treas- 
ury notes, and notice thereof should be given 
by the said secretary of the treasury.— And 
the United States further say, that on 19th 
day of June, In the year last before men- 
tioned, the funds for the payment of the 
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said treasury notes were duly assigned in 
conformity witb the act of congress in sueli 
case provided; and afterwards, to wit, on the 
23d day of the same month of June, due and 
suflScient notice thereof was given and is- 
sued by the said secretary of the treasury 
according to law, — and that the said treasury 
notes, which were payable at Philadelphia 
as aforesaid, would be paid on the application 
of the holders thereof respectively at the 
loan office in Philadeliihia, on the day or 
days, on which they should respectively be- 
come due, and that interest on the said notes 
would cease to be payable thereafter; so the 
said United States say, that on each of the 
aforesaid treasiiry notes which were offered 
and tendered by the said defendants to the 
said H. A. S. Dearborn, collector as afore- 
said, as alleged in the plea, the interest did 
accordingly cease to accrue at the expiration 
of one yea- from the date of the said notes 
respectively. And the United States further 
say, that the total amount of all the said 
treasury notes alleged In the plea of the said 
defendants, to have been offered and ten- 
<lered to the said H. A. S. Dearborn, collec- 
tor, &c. in satisfaction of the obligation afore- 
said, computing the interest on said notes at 
the rate of 5 2-5ths per cent, per annum for 
the term of one year from the date of the 
said notes respectively, was the sum of ?25,- 
970.56 and no more— and that by reason of 
the premises the defendants, as the owners 
and holders of said notes, were not entitled 
to demand and receive of and from the said 
United States, for the interest, which had 
accrued thereon before the said 21st day of 
November, A. D. 1S17, the sum of .?3,836.8S 
of the lawful money of the United Stfites, 
and that tne said sum of $3.15 together with 
said treasury notes, were not then and there 
ofothe value of, and by the law of the United 
States, ought not to have been received in 
payment for the said sum of $28,480.03, be- 
ing the amount then due on the aforesaid 
bond for duties in manner and form, as the 
defendants, in their said plea, have alleged 
and set forth— and this they are, &e. where- 
fore." To this replication tie defendants de- 
mur genei-ally, and the plaintiffs join the 
demurrer. The judgment of the district 
court, was entered at March term, 1819, as 
follows; 

"And now at this term came as well the 
said attorney of the said United States, for 
the district aforesaid, as the said Thorndike 
and othei-s by their attornies, whereupon all 
and singular the premises being seen and by 
the court here fully understood, and mature 
deliberation being thereupon had, it appears 
to the said court here, that the said plea in 
manner and form aforesaid by the said at- 
torney for the United States, above in reply 
pleaded, and the matters therein contained, 
are sufficient in law for the said United 
States, to have and to maintain their afore- 
said action thereof against" the said Thorn- 
dike, &e. Wherefore the said United States, 



ought to recover against the said Thorndike, 
&c. their said debt together with the dam- 
ages by them sustained on occasion of the 
detention thereof. But because the said 
Thorndike, &c. have prayed the said court 
here to inquire how much is due to the said 
plaintiffs according to equity and to render 
judgment therefor, and it is convenient and 
necessary, that judgment should not be given 
hereupon until the said court shall have en- 
quired, and assessed the said sum so due to 
the said plaintiffs according to equity, ac- 
cording to the statute in such case made and 
provided, therefore let judgment hereupon be 
stayed in the meantime, and let the said par- 
ties appear before our said court on the 20th 
day of April, A. D. 1819, that they may be 
heard in the matter aforesaid, and that the 
said court may inquire how much is duo ac- 
cording to equity "to the said plaintiffs, nei- 
ther of the said parties requesting that the 
same should be inquired of and assessed by 
a jury.— At which day come the parties afore- 
said by their attornies, and it is shewn to 
the couil: here, that the said defendants on 
the day, when the said sum in the condition 
of said writing obligatory mentioned became 
due and payable, according to the form of 
said condition, did tender and offer to the 
said collector of the customs, divers treasury 
notes of the said United States, of the form 
described in said defendants plea, a schedule 
of which said notes is hereto subjoined mark- 
ed 'A,' and also three dollars and fifteen cents 
in money, which said treasurj' notes and 
money, if interest be computed on said notes 
to the time of said tender, were sufficient to 
pay and satisfy the whole sum due on said 
bond, but if interest be computed to such 
times, as the said collector was willing to al- 
low, viz. one year from the several times of 
issuing said notes would amount to ?2,506.32 
less than the sum due and payable according 
to the condition of said writing obligatory. 
And thereupon the said Thorndike, at the re- 
quest and with the consent of said collector, 
did deposit the said treasury notes so tender- 
ed and the said cash, together with certain 
other like notes, amounting in the whole with 
interest computed for one year from their re- 
spective dates to a greater sum than was due 
on said writing obligatory, in the office of 
discount and deposit of the bank of the Unit- 
ed States at said Boston, sealed up and sub- 
ject only to the order and control of the col- 
lector, and it was then and there agreed that 
said defendants should not thereby be pre- 
cluded from the benefit of a judicial deter- 
mination by the proper court of the United 
States, ascertaining to what time interest 
ought to be computed upon said treasury 
notes, and that when such determination 
should be had the said collector should re- 
store to said defendants, such part of said 
notes, as according to the computation so de- 
termined to be just and legal should exceed 
the amount actually due and owing upon said 
writing obligatory— and the said treasury 
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notes, excepting sucli part as lias been 
brought into this court, are still so deposited 
and subject to the order of said collector. 
"Wherefore it is considered by the court here, 
that tliere is due according to equity, to the 
*6aid plaintiffs, the sum of $2,509.47, being the 
difference between the interest upon said 
treasury notes, tendered and mentioned in 
the defendants' plea, computed for one year 
from their respective dates, and interest upon 
the same notes computed to the time of their 
being so tendered, and that the said United 
States do recover against the said defendants 
the said sum of §2,509.47, and also one cent 
for their damages, which they have sustained 
on occasion of the detaining of said debt, &c." 
The general error was assigned, 

Gallison & Preseott, for plaintiff in error, 
contended: (1) That upon the facts stated in 
their plea, interest was to be computed on 
the treasui-y notes from the time of their 
date to the time of the actual payment of 
them. And that therefore at the time of 
their being tendered, they were, together 
with three dollars and fifteen cents in cash, 
also tendered, a complete satisfaction of, and 
offset to the bond; and that being deposited 
in a bank imder the exclusive control of the 
collector from that day, the bond must be 
considered as then paid. (2) They were, at 
the time of the plea a legal set off to the 
bond, 

1. By the laws authorizing the treasury 
notes the intent is plain, that they should 
bear interest until paid. By Act 4th March, 
1814 (4 Bior. & D. Laws, p. 649, § 3 [3 Stat. 
100]), it is provided, that the said treasury 
notes shall be reimbursed by the United 
States, at such places respectively, as may 
be expressed on the face of said notes, one 
year respectively after the day on which the 
same shall have been issued; from which 
day of issue they shall bear interest, at the 
rate of 52/5 per cent a year, payable to the 
owner or owners of such notes, at the treas- 
ury, or by the commissioners of loans, &c. 
Section 8 makes them receivable in payment 
for taxes and duties, and says, "On every 
such payment, credit shall be given for the 
amount of both the principal and interest, 
which, on the day of such payment, may ap- 
pear due on the note or notes thus given in 
payment," &c. The act of 26th December, 

1814 [3 Stat 161], refers to the principal act 
of 4th March. The act of 24th February, 

1815 (4 Bior. & D. Laws, 808 [3 Stat 213]), 
may afford some light on this question, al- 
though none of these notes were issued lan- 
der it The 6th section of that act provides 
that they "shall be every where received in 
all payments to the United States, and shall 
be received for the amount of both principal 
and interest, which on the day of payment 
may appear due on such as bear interest," 
The phrase "5 2-5ths per cent, a year" in the 
first statute shows, that interest was not to 
be limited to one year, and the expressions 



used in providing for the receipt of these 
notes in payment show, that interest was to 
be computed up to the very day of offering 
them in payment There is no restriction re- 
quiring the party to offer them on the day 
when payable, or before. If it had not been 
intended to allow interest up to the day when 
paid, whether before or after they became 
due, the statute would so have expressed it. 
But section 9, of the law of 4th March, 1814 
(4 Bior. & D. Laws, 650 [3 Stat 101]), is de- 
cisive as to^ the intention. It is there pro- 
vided, that every collector, &c. who shall re- 
ceive any such notes, shall be charged with 
interest from the time of receiving them' to 
the time of his paying over, and ^hall 'be 
ci'edited interest to the time of paying them" 
to the bank or office of the United States. 
Suppose the notes paid to a collector at the 
very expiration of the year, months mi^ht 
elapse before he pays them to the treasury 
or to the bank. During all this time they 
carry interest, and the interest is not made 
to accrue during such time by this section. 
The object is to provide a mode of settling the 
account; the interest is spoken of as accru- 
ing of course; and this section only pro-- 
vides, how it shall be charged and credited. 
The same forms of expression are used in 
the act of 24th February, 1815 (4 Bior. & D. 
Laws, ,809 [3 Stat. 214]), respecting computa- 
tion of interest (see sections 6, 7), as in the 
two principal acts— but this last law does not 
even limit a time for payment By section 
4 the treasury notes may be presented "at 
any time," and the holder is entitled to cer- 
tificates of funded stock to the whole amount 
of principal and interest, computed up to the 
time of presenting. The argument from this 
act becomes irresistible, when we find by 
section 9 all the treasury notes, issued un- 
der previous laws, put upon the same foot- 
ing with those under this law, as to the hold- 
ers being entitled to certificates of stock. 
They are to be converted "upon the same 
terms" and "in the same manner." 

2, If we are right in this construction of the 
intent of the laws, a presumption arises, 
that the form of the treasury note is such as 
to execute that intention. And it would be 
necessary that they should expressly negative 
the payment of interest, to prevent their bear- 
ing interest for such time, as the law has pro- 
vided. Suppose them silent as to interest, 
still they would bear interest by the effect of 
the law. Even if they expressly said, "with- 
out interest" this being repugnant to the law 
would be void, and the other part of the note 
would stand good, and the law would annex, 
the interest. If not so construed, they must 
be treated as altogether void, not being pur- 
suant to the law; but they are to be so con- 
strued as to have effect if possible, "ut res 
magis valeat quam pereat" But the form 
of the "note, so far from excluding interest, 
contains a promise to pay interest according 
to the law. It is, "with interest from the 
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date thereof until that day at five and two 
fifths per centum per annum, in conformity 
with the act of congress of 4th March, 1814." 
Had it stopped at "per annum" tnere would 
have been no exclusion of interest after the 
year. But the reference to the statute makes 
it equivalent to a promise to pay such inter- 
est, as the act provides. The words— "until 
that day" only show an expectation, that tliey 
would be paid on the day appointed. It was 
unnecessary to say any thing as to interest 
after the day appointed for payment, because 
from that time interest was due of course. 

3. Interest is always an accessary to the 
debt. Indebitatus assumpsit, and debt lies 
for interest alone. Herries v. Jamieson, o 
Term R. o.^G; Cooley v. Rose, 3 Mass. 221; 
Greenleaf v. Kellogg, 2 Mass. 56S. Interest 
is not given as damages, though in assumpsit 
the form of the action requires, that it should 
be included under that name, as well as the 
principal sum. And in debt a technical nile 
makes it necessary to comprehend the interest 
in the damages for detention, but in truth the 
interes't is an accessary to the debt. Hence 
it is always computed by the court, when nec- 
essary, without a reference to the jury. 
When there is any interval between the ver- 
dict and judgment, interest is carried down 
to the time of the judgment, without a new 
inquiry by the jury, unless the plaintifl' him- 
self occasions the delay. This was done in 
Robinson v. Bland, 2 Burrows, 1087. In that 
ease Lord Mansfield was glad of an oppor- 
tunity to correct a practice, which had pre- 
vailed, of allowing interest only to the com- 
mencement of the action. This mistake he 
thinks arose from not distinguishing between 
assumpsit for money, and common actions of 
trespass. He says (page 1087): "Where a 
man brings an action of assumpsit for prin- 
cipal and interest, upon a contract obliging 
the defendant to pay such principal money 
with interest for such a time, he complains of 
the nonpayment of both, the interest is an ac- 
cessary to the principal." "In chancery, in- 
terest is computed even up to the day, when 
it is conjectured or agreed, that the master's 
report will be confirmed, though a future 
day." I don't know of any court in any 
countiy (and I have looked into the matter) 
which does not carry interest down to the 
time of the last act by which the sum is Uq- 
uidated. In page 1086, he says, although this 
be nominally an action for damages, and dam- 
ages be nominally recovered in it; yet it is 
really and efi'ectually brought for a specific 
performance of the contract, for where money 
is made payable by an agreement between 
parties, and a time given for the payment of 
it, this is a contract to pay the mon^ at the 
given time, and to pay interest for It from 
the given day, in case of failure of payment 
at that day. So that the action is in efEect 
brought to obtain a specific performance of 
this contract. For pecuniary damages upon 
a contract for payment of money are, from 



the nature of the thing, a "specific perform- 
ance." 

Interest is sometimes made the measure of 
damages, as in Bodily v. Bellamy, 2 Burrows, 
1097, but it is not recovered as damages. So , 
interest is often given in shape of costs. Id., 
and 2 Term B. 78. Interest is computed in 
the exchequer chamber upon affirming a judg- 
ment in error, up to the time of affirmance. 
And on scire facias against the bail in error, 
it is allowed and computed by the master, 
from the time of afiirmance in the exchequer 
chamber. Welford v. Davidson, 4 Burrows, 
212-'. In Blaney v. Hendricks, 2 W. Bl. 761: 
"Interest is due on all liquidated sums from 
the instant the principal becomes due and 
payable." In this case, the strictly legal ef- 
fect of the promise perhaps is, that on the day 
designated for payment, the principal and in- 
terest tlien coming due began to cany interest 
jointly, precisely as if the promise had been 
to pay on that day a sum equal to the prin- 
cipal and the interest for one year. Until 
37 Hen. VIII., c. 9, all interest was illegal. 
That statute allowed interest at 10 per cent. 
See the act and Lowe v. Waller, Doug. 740. 
In U. S. V. Gm-ney, 4 Cranch [8 U. S.] 
345, Chief Justice Marshall says: "The major- 
ity of the court is not satisfied, that in waiv- 
ing those damages, the obligee has without 
any agreement on the subject relinquished 
that right to interest, which is attached to all 
contracts for the payment of money;" and 
the court ordered judgment for the sum with 
interest from the time, when it should have 
been paid. In Farquhar v. Morris, 7 Term 
R. 124, bond with penalty for payment of a 
less sum, and no day fixed and nothing said 
as to interest. Held, that it was payable on 
the day of the date; and that interest was 
payable from that time, though not expressly 
reserved and though no request proved. In 
Mai-shall v. Poole, 13 East 98. Where goods 
were sold, to be paid for in bills at two 
months, and no bills were given— held, that 
interest was recoverable upon a count for 
goods sold and delivered from the time the 
biUs would have been due, and Lord jc-idon 
says: "Interest may be considered in this 
case as parcel of the price of the goods sold 
and delivered; if they had been paid for at 
the time of delivery the price would have 
been as much less." In Trelawney v. Thom- 
as. 1 H. Bl. 303. Interest for money paid to 
the use of another is to be computed, the 
amount being liquidated. In Young v. Lev- 
en, 4 Dow, 143. Where a collector of excise 
suffered the duties to be in arrear, and claim- 
ed and received interest of the debtor, it Ava's 
held that the interest could not be recovered 
back by the party paying it; for, says Lord 
Eldon, if the duties were not paid at the time 
they were payable, and interest was charged, 
whether that interest belonged to the officer 
or to the public as issuing from the corpus of 
that fund, which belonged to the public, the 
trader had no reason to complain. In mons- 
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tmns de droit against the king. If there be 
judgment for plaintiff there also shall be judg- 
ment for the mesne issues and profits. Com. 
Dig. D. 82. 

Mr. Blake, Dist. Atty.' 

The question is, whether interest shall be 
■computed on the treasury notes so as to be 
made a subject of tender, after the notes be- 
came payable up to the time of tender. 
Firstly, it may safely be admitted, in the 
outset, that in equity this claim of interest 
is well founded, and might be recovered if 
the United States were suable, or by peti- 
tion of right, or monstrans de droit, but the 
objections are, 1st, that extra interest can- 
not be subject matter of tender, 2d. That it 
is not good in the way of set off. 

1st. As to tender. Was the collector bound 
to receive these notes with allowance of in- 
terest as claimed; and is the action barred 
by his refusal. This depends on the con- 
struction of the laws of the United States, 
relative to this subject. This debt is on 
bond for payment of duties, as to which, by 
Act March, 1799, § 74 [1 Stat. 680], nothing 
is receivable but "money of the United 
States" or "foreign gold and silver coins 
at certain rates." Nothing else can be tend- 
ered in satisfaction. Six per. cent, stock pait 
due, could not be tendered. Suppose treasury 
notes, "the United States promise to pay A. 
B. or bearer" and nothing said about their 
being receivable for taxes, &e. they clearly 
could not be received. The question then 
is, whether upon the construction of the 
several acts enacting this species of paper, 
it is made receivable for duties, with accru- 
ing interest? On this point, whatever may 
be the words of the statute, the intention of 
congress is clear. No government could an- 
ticipate inability to fulfil its engagements. 
All financial operations proceed on the 
ground of exact punctuality. Failure is na- 
tional bankruptcy. But what is the con- 
struction to be put upon the acts of con- 
gi'ess relating to this subject? And what is 
the import of the promise on the face of 
these notes? All the acts preceding that of 
March, 1815, clearly contemplate payment 
of the notes at the expiration of one year 
from their date, and such also is the tenor 
of the notes themselves. But in March, 1813, 
some notes had already laid over, and the 
secretary of the treasui-y was authorized to 
continue the interest on them. This shows 
the sense of congress that no such authority 
previously existed. He is, however, author- 
ized to allow interest sub modo only, until 
funds are assigned and notice given. Here 
such funds were assigned, and notice given. 
And the interest therefore ceased; such was 
the secretary's construction, and such the 
fact. But suppose the secretaiy had been 
authorized to continue the interest on these 
notes; does it thence follow that the in- 
terest can be allowed by the collector in pay- 
ment of duties, without, at least, instruc- 



tions from the secretary; clearly not. Sup- 
pose the secretai-y had been authorized to re- 
deem Mississippi stock; or the Louisiana 
debt, as he has been the three millions on 
the next October. Yet this would not be re- 
ceivable for duties and could not be tender- 
ed. So of old continental money or any oth- 
er demand upon the United States, Besides, 
these treasury notes were made payable at 
Philadelphia, and the duties were payable 
at Boston: the place at which payments are 
to be made is important in fiscal arrange- 
ments. Another difficulty is to determine 
the rate of interest. Is it to be. computed at 
5% per cent, or at 6 per cent, according to 
the legal rate in Massachusetts, or at 7, ac- 
cording to that of New York? There is no 
legal rate of interest, established by the 
United States. Suppose there was a failure 
on the part of the United States, to redeem 
a portion of the three per cent, stock, in- 
terest afterwards shoxdd not be confined to 
the 3 per cent, for the detention of the mon- 
ey is worth' 6 per cent, at least. But it is 
said that interest is accessary to the prin- 
cipal, and follows as a matter of course, and 
that debt, assumpsit, &c. lies to recover it; 
and 5 term E. 556; 6 Mass. 262; 2 Burrows, 
1087; 1 Term R. 343,— are cited. But all 
three proceed on the ground of an implied 
promise in the case of individuals. There 
is no such implication, where the sovereign 
is a party. All the contracts of government 
are express. 

2d. Can the defendant avail himself of this 
claim by way of set off? The objections to 
this are (1) That the plea in this case is a 
plea of tender and not of set off. (2) Off set 
is unknown at common law. (3) The stat- 
ute of 6 Geo. I., c, 2, is not binding here. 
(4) This act confines set off to goods sold or 
services rendered. (5) Our statute of 17S4, 
e. 28, § 12, is confined to actions brought on 
book account stated, quantum meruit, quan- 
tum valebant, or sei-vices rendered. In this 
state the account must be filed seven days 
in the clerk's office. Besides, the claim to 
be set off must be an original one, not de- 
rived from assignment, transfer, &e. See 
Holland v. Makepeace, 8 Mass. 421; Make- 
peace V. Coates, Id.- 451. Set off must be 
of debts certain. As bond, covenant, as- 
sumpsit, but not case when the damages are 
uncertain. Uncertain demands are refused 
in off set. See Winchester v. Hackley, 2 
Cranch [6 U. S.] 342. This is only a claim of 
uncertain damages for the detention of a 
debt. 

Mr, Prescott, in reply, was stopped by the 
court. 

STOKY, Circuit Justice. The replication 
of the United States is clearly bad for sev- 
eral reasons. In the first place it relies upon 
an act of congress (Act March 3, 1815, c, 768; 
4 Bior. & D. Laws, Ed. 1816, 831 [3 Stat. 227, 
c. 87]) as justifying a stoppage of interest 
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upon the treasury notes tendered in payment 
of this bond, which is wholly inapplicable. 
That act is confined to treasury notes, which 
had already become due and remained un- 
paid; and the replication itself avers, that 
the treasury notes now in question were not 
due until after the first day of the succeed- 
ing August. In the next place, if we could 
surmount this difficulty, the replication would 
still be bad, because it neither traverses, 
nor avoids the matter alleged in the plea. If 
funds were assigned for the payment of these 
treasury notes, and yet the proper officers 
of the government refused to pay them out 
of these funds, there is no pretence to say, 
that sueli an assignment, with a refusal of 
payment, was within the purview of the act, 
or that it is a legal answer to the matter of 
the plea. AVe are therefore driven to con- 
sider the sufficiency of the plea itself, which 
in truth covei-s the whole eontroversj' be- 
tween the parties, and involves matter of law 
of no inconsiderable importance. By the 
statutes of the United States (Act March 4, 
1814, c. 77 [12 Weightman's Laws 270]; 4 
Bior & D. Laws, p. <M0, § 8 [3 Stat 101, c. 
18]; Act Dee. 26, 1814, e. 699; 4 Bior. & D. 
Laws, p. 737, S 3 [3 Stat. 162, c. 17]), under 
which treasui-y notes have from time to time 
been issued, it is enacted, that all such notes 
shall be receivable in payments to the Unit- 
ed States for duties, taxes and sales of pub- 
lic lands, to the full amount of the principal 
and interest, accruing due on such notes. 
It follows of course, that they are a legal 
tender in payment of debts of this nature 
due to the United States, and by the very 
tenor of the acts, public officers are bound 
to receive them. 

The single question, therefore, presented 
for the consideration of the court is, up to 
what time interest is to be calculated upon 
the treasury notes stated in the plea. If up 
to the time of the tender, then the plea is a 
good bar; if otherwise, then judgment must 
pass for the United States. The district at- 
torney contends, that no interest is allowable 
beyond the times at which the notes respect- 
ively became due; on the other hand, the 
original defendants contend, that interest is 
to be allowed up to the time of the tender, 
the United States having refused to pay them 
at the time, when they became due, and at 
all subsequent times. All these treasury 
notes contain on their face a promise by the 
United States to pay the piincipal in One 
year from their date, with interest from that 
time, at the rate of 52/5 per cent, per an- 
num, until that day; and the argument is, 
that as no interest is stipulated for beyond 
that day, none can grow due upon the con- 
tract. But the consequence does not follow 
from the premises; for the law upon every 
such contract between private citizens im- 
plies, that if the money ?s not paid at the 
day, the party shall pay interest for the de- 
lay of paj'ment. Robinson v. Bland, 2 Bur- 



rows, 1077, 1086. Lord ilansfield has laid 
down this doctrine in very emijhatic terms. 
He says, "where money is made payable by 
an agreement between parties, and a time 
given for the paj'ment of it, this is a contract 
to paj- the money at the given time, and to 
pay interest from the given day, in case of 
failure of payment at that day." Robinson 
V. Bland, 2 Burrows, 1077, 10S6. And we all 
know, that it is a uniform rule of courts of 
law, upon all contracts for payment of mon- 
ey at a stipulated time, to allow interest up- 
on non-payment at the day, as a right, which 
is attached to all such contracts, when they 
are silent as to interest. Parquhar v. Morris, 
7 Term R. 124; Marehall v. Poole, 13 East, 
98; Clark v. Barlow, 4 Johns. 183. And the- 
rule has been enforced by the supreme court 
in a ease where the United States were a 
party to the contract, and sought the bene- 
fit of the rule. U. S. v. Gurney, 4 Oranch 
[8 U. S.] 345. Nor can it make any differ- 
ence, that the contract contains an express 
stipulation for interest until the day fixed 
for payment; for that is not inconsistent 
with the implication, that if not paid at the 
day, interest is to be paid afterwards, since 
without such express stipulation no interest 
would grow due, until a default of payment. 
The maxim then, expressum tacit cessare 
taciturn, does not apply; for the contract doe& 
not speak to the particular case. 

If the present then were a contract be- 
tween private citizens, there can be no doubt, 
that the court would be bound to give inter- 
est upon the contract up to the time of pay- 
ment. And if by law the amount due on the 
contract could be pleaded as a tender or a 
set off to a private debt, it w^ould be a good 
bar to the full extent of the principal and 
interest due at the time of such tender or 
set off. Nay more, if the note or promise 
were given by a citizen to the government, 
the latter might enforce its claim to the like 
extent. Can it make any difference in the- 
consti'uction of the contract, that the gov- 
ernment is the debtor instead of the cred- 
itor? In reason, in justice, in equity, it ought 
to make none; and there is not a scintilla 
of law to justify any. And if a suit could 
be maintained against the government, I da 
not perceive, why it would not be as much 
the duty of the court to render judgment on 
such suit for the principal and interest, in 
the same manner and to the same extent as 
it would in the case of private citizens. 
The United States have no prerogative to 
claim one law upon their own contracts, as 
creditors, and another as debtors. If, as 
creditors, they are entitled to interest, as 
debtoi-s, they are bound also to pay it. Nor 
is there the slightest pretence to assert that 
the acts, under whien these treasury notes 
were issued, prohibit the payment of inter- 
est after a year from their respective dates. 
They authorize the issuing of treasury notes 
in the exact terms, in which the present are 
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couched. The most that can he urged is, 
that the acts are silent as to the payment of 
interest ,after the year; hut in such eases 
the law steps in and hy implication supplies, 
as matter of necessai-y inference, what is not 
expressly declared. 

But it is not necessary to rest this construc- 
tion upon the general principles of law, 
strong and unexceptionable as that ground 
appears to the court. There are clauses in 
the statutes cited at the bar, which manifest- 
ly contemplate that interest is due after tlie 
year, whenever treasury notes are then out- 
standing and unpaid. The collectors of the 
revenue, who are bound to receive the notes 
in payment of public debts as well after as 
before the expiration of the year, are in all 
cases chargeable with interest -from the re- 
ceipt until payment of the notes into tlie 
treasury. Act 4th March, 1S14, c. 77, § 7 
[12 Weightman's Laws, 277; 3 Stat. 101, c. 
IS]. Yet why should this be done on pay- 
ments after the expiration of the year, if 
interest by the terms of the contract had then 
ceased? The very clause in the statute of 
1815 (Act 3d March, 1815, e. 768, § 7 [4 Bior. 
& D. Laws, 833; 3 Stat 228, c. 87]) which 
has been relied upon by the government, 
does seem to me to justify the same consti'uc- 
tion. It authorizes the secretary of the 
treasury to pay the interest upon treasury 
notes then due and unpaid, as well with re- 
spect to the time elapsed before as after they 
became due, until funds shall be assigned 
for their payment Why should interest eo 
nomine be paid upon such notes, after they 
became due, if the legislature did not clearly 
comprehend, that the faith of the government 
was pledged to that extent? The statute 
does not purport to make a new allowance, 
but simply to authoriz') a payment of an ex- 
isting debt or duty 

It has been asked, whether upon all con- 
tracts of the government, which are not 
strictly performed according to their terms, 
interest is to be allowed in the same manner 
as upon private contracts? In point of jus- 
tice or law no reason is perceived by the 
court why the government, if it were suable, 
ought not to pay, what as a creditor it could 
compel its own debtor to pay. But we may 
leave this case to be decided, when it shall 
arise. Here the government have expressly 
stipulated for interest at a specific i-ate; the 
contract is received by the citizens upon the 
public faith; and that rate of interest be- 
comes as between the government and the 
citizens the law of the contract, mitil it is 
paid. If a different measure of compensa- 
tion could be dealt out by judicial tribunals, 
in my judgment it would seem as little to 
comport with the dignity of the government, 
as it does with sound policy and the eternal 
dictates of justice. 

The judgment of the district court is re- 
versed, and a judgment must be entered, 
that the plea in bar is good, and that the 
United States take nothing by tbeir writ 
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THORNE V- Tiie VICTORIA. 

[21 Betts, D. a MS. 63.] 

District Court, S. D. New York. March Term, 
1852. 

Admiuai.tv — Costs— How Awarded— Statute- 
Proctor's Costs. 
[Cited in U. S. v. One Package lleady-Made 
Clothing, Case No. 15,950, to the point that 
the act of 1853 excludes all costs to officers of 
the court which are not specifically appointed 
by the statute.] 

[This was a libel by Charles E. Thome 
against the schooner Victoria and George 
Coombs, master.] 

Before BETTS, District Judge. 

(1) The bill of costs made up by the proc- 
tor of the libellant, and submitted to the 
clerk for taxation, is not authorized by the 
existing law, and the appeal from the deci- 
sion of the clerk cannot be maintained. 

(2) The act of congress of February 26, 
1853 [10 Stat. 161], was manifestly intended 
to make specific allowances in all cases of 
costs, taxable by officers of the United 
States courts, and in relation to attorneys, 
solicitors, and proctors, alike in respect to 
adversary parties and their own clients. 
Title of act and clause 12 of section 1. This 
legislative pui-pose and policy the courts 
will cai-ry out in good faith, and, as the act 
is remedial, with a liberal interpretation, it 
now supplies the only law of costs, and in- 
deed takes from courts all implied authority 
to award them. 3 Denio, 174; 1 Sandf. 669. 

(3) The repealing provisions embrace not 
only costs previously appointed and allotted 
by statute, but those given by rules or regu- 
lations of the courts. Section 5 and intro- 
ductory clause. 

(4) Costs in admiralty courts are not of 
statutory appointment, and are usually given 
at the discretion of the courts, whether 
specified in each particular decree, or award- 
ed in conformity to general regulations of 
the courts. Ben. Adm. 550; 2 Conk. Prae. 
778. 779. 

(5) Advocates in admiralty and counsel in 
common law and equity cases have no fees 
allotted to them under those titles by the act 
in question. They cannot claim costs by 
force of usages or regulations of the court, 
those being explicitly abrogated by the act 
(section o>; and, if this was not so in terms, 
the allowance must be denied as contrary 
to the manifest scope and intent of the 
statute. 

(6) For although counsel and attorneys are 
distinct officers, performing different func- 
tions, and receiving and holding their 
offices under distinct appellations (U. S. 
Sup. Ct Rules, Feb. 5, 1790), and proctors 
and advocates in admiralty correspond to 
those law offibers (1 Conk. Adm. Prac. 335; 
Betts, Adm. 9, 10), yet the attorney and 
proctor are the stamen of their respective 
orders, and are only subdivided in names 
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and functions for the convenience, or pur- 
suant to the usages, of the tribunals in 
which thej' practice (Jac. Law Diet. "Attor- 
ney. Proctor," etc.). 

(7) In admiralty, the proctor is the only 
proxy of the party known upon the act or 
dockets of the court, and, in strictne.ss, ad- 
vocates are hut a class of proctors, and not 
independent offieex's, in the constitution of 
that court. Clarke, Praxis, tit. 8 (Hall's an- 
notations). The advocates in ecclesiastical 
and maritime courts and counsellor in courts 
of law are officers of correspondent grades 
and services. Jac. Law Diet- "Yore." 

(8) The act of February 26, 1853, would 
thus naturally be interpreted as implying 
the term "proctor" to embrace all proxies 
of the party in an admiralty cause, as does 
"attorney" and "solicitor" those in common- 
law and equity eases. 

(9) There is but a single fee allow^ed by 
the statute to be taxed to this class of offi- 
cei*s for services in an admiralty cause, and 
that is a docket fee, and the act assumes to 
designate and fix the whole compensation 
to those officers for their services in any 
<;ause, as against the adversary party. 

(10) There is a good deal of obscurity in 
the frame of those provisions, but that ap- 
parently results from the act being penned 
particularly with a view to regulate the 
costs taxable by United States district at- 
torneys; and that the clause including all 
attorneys, solicitors, and proctors in the 
United States courts was probably inter- 
preted without a technical adaptation of 
phraseology to antecedent and subsequent 
clauses. 

The taxation of the clerk is confirmed, and 
the appeal therefore dismissed. 
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THORNE V. WHITE. 

LI Pet. Adm. 168.] i 

District Court, D. Pennsylvania. 1806. 

Seamen's Wages — Forfeitcbes ant> Dedcctioxs 

— MiSCONDDCT — QUARKELS AND AFFKATS — AU- 

THOKiTV OF Master— Chuei, Posishsients— Re- 
ceipts FOR Wages. 

[1. Criminal offences by mariners do not de- 
stroy their contracts. Being amenable to a 
criminal prosecution, and liable to fine and im- 
prisonment, they should not receive a double 
punishment by forfeiture of wages.] 
[Cited in The Nimrod, Case No. 10,267; The 
Maria, Id. 9,074; Thomas v. Gray, Id. 13,- 
898; The Antioch, 11 Fed. 168.] 

[2. Broils, assaults on, or resistance to, mas- 
ters, do not ordinarily operate to forfeit wages, 
nor do they amount to mutiny or revolt, which 
crimes are defined by statute, and are punish- 
able with death.] 

[3. It is the dutr of seamen to bear with the 
ill temper of the master, and get out of his way 

1 [Reported by Richard Peters, Jr., Esq.] 
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when he is in a passion. Tlie master must not 
pursue a seaman who flies from him wlien en- 
raged.] 

[Cited in Fulle- y. Colby, Case No. 5;i49.] 

[4. When the crime of a sailor is too great 
for the master's authority to punish, tlie master 
must not take the law into his own hands, but 
must seize the criminal, put him in irons, and 
bring him to justice on the return homo.] 

[Cited in Fuller v. Ojlby, Case No. 5,149.] 

[5. The less or damage accruing to the owner 
or master by any negligence or crime may be 
set off against wages.] 

[6. The master should maintain a temperate 
demeanor and orderly and decent conduct to- 
wards the seamen. He may inflict moderate 
physical correction, out, if he commences a dis- 
pute with improper and illegal behavior, he risks 
the eonsequencesj 
[Cited in Butler v. McLellan. Case No. 2.242; 

Gardner v. Bibbins, Id. 5,222; Sheridan v. 

Furbur, Id. 12,761; Fuller v. Colby, Id. 5,- 

149.] 

[7. When a seaman is incorrigibly disobedient, 

and will not submit and offer to do duty and 

make amends, the master may discharge him, or 

correct and confine him on board, or dock him 

of his provisions.] 

[Cited in Hutchinson v. Coombs. Case No. 

6.955; Smith v. Treat, Id. 13.117; Lamb 

V. Briard, Id. 8.010: The Cornelia Ams- 

den. Id. 3,234; The Stacey Clarke, 54 Fed. 

533.] 

[8. If a seaman is prevented by confinement 

under the master's orders from doing duty, he 

is excused from it by the master's act; and, on 

submission, the master must, in ordinary cases, 

accept his services.] 

[Cited in The Nimrod. Case No. 10,267; The 

Mentor, Id, 9,427; Fuller v. Colby, Id. 5,- 

149.] 

[9. Receipts given by seamen in full of all 
demands are only prima facie evidence, and the 
facts may be examined into.] 

A seaman cited the master, to shew cause 
why process should not issue against the 
ship, for wages.2 

2 At the circuit court of the United States, 
October, 1806, before Judges Washington and 
Peters, one Magill, mate of the brig Rover, 
Budden, master, lying, at the time when the of- 
fence was said to have been committed, in the 
haven of Cape Francois, was indicted for mur- 
der, in killing, with malice, &c., his captain. 
The death ensued a quarrel and affray, originat- 
ing from intoxication on the part of Budden, 
and imprudently aggravated by intemperate 
language and ill-timed resistance on the side 
of the mate. The fatal stroke was given with a 
very large club, on board the vessel, but the 
death took place on shore. The testimony sup- 
ported only one of the counts in the indictment; 
and was substantially as before stated. The de- 
fence on the merits was suspended, to take the 
opinion of the court on the point of jurisdiction. 
It was alleged, and so ruled by the court, that 
the stroke having been given at sea, or in the 
haven, and the death occurring on land, within 
a foreign territory, the crime was not completed 
within the jurisdiction of the court, which only 
embraced offences "on the high seas." On two 
of the counts, a nol. pros, was entered, and a 
verdict of acquittal taken on the third; though 
some doubts arose whether, if the court had no 
jurisdiction, the verdict could legally be re- 
corded. Many authorities from the British 
books were cited by the prisoner's counsel, to 
shew, that the place where the stroke was given, 
and that of the death, must be within the juris- 
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Cause shewn. That the mariner, who had 
conducted himself well, in other respects, 
during the whole voyage had a difference 
with the captain, in the river Delaware, on 
the ship's return. A quarrel ensued, and 
blows passed. The master began the affray, 
with violence and intemperate passion. He 
threw scalding water, into the seaman's 
face— provoked resistance first, and after- 
wards a return of blows, from the seaman. 
Both parties conducted themselves improp- 
erly. The master confined the mariner in 
the fore-castle, and threatened his life, if 
he came on deck. A neglect, and refusal to 
do duty was alleged, which the mariner de- 
nied. No order, or demand to do duty, was 
proved. The resistance to, and atta.ck on, 
the captain, and the sailor's leaving the 
ship, before she was unladen, were also in- 
sisted on, to repel the claim to wages. 

BY THE COURT (HOPKINSOX, District 
Judge). It is unreasonable to insist on the 
neglect of duty, when the seaman was pre- 
vented by confinement and threats. Passes 
at him, with a drawn sword were made by 
the captain, at one time, when he attempt- 
ed to come on deck. If affrays on board 
ships, arising from sudden quarrels, are to 
forfeit waj;es, forfeitures would be very 
common indeed. It is a mistake, frequently 
entertained by owners and masters of ships, 

diction; and the offence was not complete un- 
less both circumstances concurred. Unless the 
stroke and death so concurred, it was not mur- 
der "on the high seas." The name of the offence 
is only mentioned in the act of congress; its 
definition is left to common law interpretation— 
and the authorities cited shew the construction. 
On the part of the United States it was contend- 
ed; that the authorities cited, only applied to 
the subject of vicinage, and were directory of the 
place of trial, as it respects the summoning the 
jury. The place of trial is here fixed by our 
law— to wit. the district of first arrival, or ap- 
prehension of the party, and therefore the Brit- 
ish authorities are irrelevant and useless. That 
the British admiralty jurisdiction extended to 
parts beyond the seas, though, the jurisdiction 
not being local, but personal over their subjects, 
in whatever country they committed offences, 
cognizance was not taken by their ordinary 
courts. A court, consisting of the admiral and 
constable, had cognizance in cases of offences 
committed by British subjects beyond seas. 
This court is obsolete by non user; but the ju- 
risdiction remains among the powers of admi- 
ralty and maritime cognizance; though it is 
not exercised in modern times. Its existence 
is only suspended not destroyed. Civilians 
(Domat, etc.) have asserted this jurisdiction in 
other countries. — No case of the actual exercise 
of this authority wtis produced. It was further 
contended, that the constitution having given to 
congress, and they having assigned, by the 11th 
section of the judiciary act, the jurisdiction con- 
tended for, The court is legally invested there- 
with. If it be not within admiralty and mari- 
time jurisdiction (in which no distinction appears 
in the constitution between civil and criminal 
cases) congress have no power to legislate in the 
case; and so such heinous offences must go un- 
punished, when attended with circumstances 
like those of the present transaction. It was re- 
plied by the defendant's coifnsel (Mr. Ingersol), 
that the 8th section of the act relating to crimes 
(and not the 11th section of the judiciary act) is 
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that broils, assaults on, or resistance to mas- 
ters (produced most commonly by faults on 
both sides) forfeit wages. Such offences are 
often improperly called mutiny or revolt^ 
but they do not amount to this offence, which 
is defined by our statute, and declared to be 
a capital crime, and punishable with death. 
They may be, when the fact justifies the- 
conclusion, evidence of intent, or overt acts, 
furnishing ingredients for this crime. But in 
general, they are merely the intemperate ef- 
fects of personal animosities, sudden pas- 
sion, the pride of powei*, and the sourness of 
reluctant obedience, or mulish resistance. It 
is the duty of seamen to bear even the ill- 
temper of the master, and to get out of his 
way, when instances of passion occur. Con- 
sulato del Mare, 16; Sea Laws, 139, 140. 
Some of the maritime laws are particular in 
adjusting how a mariner shall demean him- 
self when the master is eniuged, and when 
he may stand on his defence. A master 
must not pursue (as was done in the case 
before me) a mariner, who flies from him 
when enraged. Many of the sea laws are- 
curiously directory in such points. When a 
sailor is disobedient or mutinous, the captain 
is to hold up the ship's towel (according to 
one of the sea laws), for a certain time, within 
which the mariner is to submit, under the pen- 
alties therein prescribed. The law warrants 
moderate correction of mariners; but, this 

explanatory and decisive, being subsequent to- 
the judiciary act. The only enquiry under this 
section is— whether murder was committed on 
the high seas? The stroke and death must be 
in the same place, to fix a jurisdiction. Al- 
though one was on the high seas, both were not, 
as they should have been to warrant the court in 
taking juiisdiction, or cognizance in this case; 
and tberefore the cause is coram non judice, &c. 
The court agreed in the general result, though 
Judge Peters gave no opinion as to tlie general 
powers included m the words "admiralty and 
maritime jurisdiction," Judge Washington, de- 
clared that no cognizance was given, over offen- 
ces committed on land in foreign parts, by these 
words; but both judges agreed that the stroke 
and death must occur on the '"high seas" to war- 
rant the jurisdiction of this court. It was also 
agreed bytht. court- that congress might define 
the offence, and fix the punishment, if either Rub- 
stantial ingredient happened on the "high seas." 
They might declare it capital, and punishable as 
murder, if the stroke, with malice and intent to- 
kill, was given on the "high seas," and the death, 
in. consequence, occurred on land. And so vice- 
versa. The defendant was bound over to an- 
swer at the next court, to a charge of assault 
and battery, &c, Dallas, attorney of the U. 'S^ 
Ingersol and Jos. Reed, for the defendant. In 
a former case, one Bussel, a ship master, was 
charged with murder, in kiUing his cabin boy— 
the stroke was given at sea, the death ensued 
on land. The prisoner was discharged — He 
was bound over on a charge of assault and bat- 
tery, but the court was divided on the point of 
jurisdiction, which Judge Peters asserted, and 
Judge Chase denied. He agreed that congress 
had the power to give the jurisdiction, but they 
had not vested it in the court. Some doubts 
arose as to the merger of the lesser offence, in 
the greater, but no decision was given; and 
thus Russel was discharged, and escaped any 
farther trial or investigation into his conduct. 
Rawle, attorney for the district. Lewis, for 
the defendant. 
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correction, by the law of Olei'on (Laws of 
Oleron, art. 12), is confined to one stroke of 
the fist. The laws of Wisbuy, among others, 
are very severe on mariners striking the mas- 
ter; but the cruel punishment therein des- 
ignated is disused. All these laws regulate 
the authority of the master; and confine it 
to moderate correction. When the crime of 
a sailor is too great for the master's author- 
ity to punish (which should be evident on 
the trial, to justify severe measm-es) "*the 
master and his officei-s are to seize the crim- 
inal, put him in irons, and not take the law 
into their own hands, but bring him to 
justice on their return, s But the contract 
for wages is not affected. 

Although it is laid down as a general ruit, 
that criminal offences, and especially those of 
inferior gi-ade, do not affect civil contracts, I 
would not be understood to say, that this 
rule cannot have exceptions. There may be 
cases so atrocious as to render the seaman un- 
worthy of further trust, and operate in viola- 
tion of his contract. It may be dangerous to 
retain him in service, or to suffer his being at 
lai-ge in the ship. Such cases must always 
be determined on the special circumstances 
attached to them. Loss or damage, accruing 
to the owner or master by any negligence, or 
crime, may be set off against wages, as in 
case of any other demand. I have generally 
thought myself warranted to give a latitude 
of construction to the words "moderate cor- 
rection," where chastisement was salutary 
and merited, and in this I have never been 
overnice. The safety of a ship sometimes de- 
pends on promptly cheeking disobedience, and 
stimulating exertion. Subordination is pecu- 
liarly essential to be enforced, among a class 
of men whose manners and habits partake of 
the attributes of the element, on which they 
are employed. I have never bound over a 
master for correcting a sailor, unless cruelty 
was exercised, or improper weapons used. 
Instances have not been rare in this court 
(and they have not been overlooked) where 
the most enormously cruel, and unjustifiable 
acts of tyranny, and wanton abuses of power, 
have been exhibited by masters of ships.^ 

3 In a case wherein confinement on board the 
ship, of two disobedient seamen, appeared to me 
proper, and indisppnsable, and where frequent 
endeavours to reclaim were ineffectually tried, . 
for almost the whole latter section of the return 
voyage, 1 held the confinement in irons, so jus- 
tifiable and necessary for tlie safety of the ship, 
that I refused to allow wages for that part of 
the voyage. The two seamen were influential 
characters, and atrocious leaders of a rebellious 
crew. They had not misbehaved on the former 
part of the voyage, 1 considered it to be a par- 
tial breach of contract, and not a forfeiture in 
toto. These seamen complained, I thought with- 
out cause, of high-handed and cruel treatment. 
I left them to their remedy at common law, by 
action for false imprisonment, or any other mode 
of redress. 

4 This is by no means mentioned as a general 
censure, but as an inducement to strict examina- 
tion into cases likel.v to develope such incidents. 
An enumeration of them would not only be 
shocking to humanity, but offensive to conimon 



Seamen too frequently pi'ovoke, and receive, 
proper coiTection; but masters should set ex- 
amples of discretion, and regidate their pas- 
sions. They must stop at the point, beyond 
which the law forbids them to pass. The 
sea laws enjoin on the master a temperate de- 
meanor, and orderly and decent conduct, to- 
wards seamen. By several of these laws, he 
is finable for abusive expressions, or miscon- 
duct, towards mariners. He risks the conse- 
quences, if he commences a dispute with ille- 
gal conduct, and improper behavior. It is im- 
possible to fix with certainty, the nice tints 
and coloui-s, which mark tlie boundaries, be- 
tween a justifiable command, and an improp- 
er exercise of authority; but these accuracies 
are seldom required. In the case stated, the 
circumstances are strongly marked. The 
laws, though often applied to for this purpose, 
do not encoui-age or gratify revenge; they 
only punish for reformation, or example. 
When a mariner is incox-rigibly disobedient, 
and will not submit, and offer to do duty and 
make amends, the master may discharge him. 
He may correct and confine him on board the 
ship, or dock him of his provisions. If he re- 
fuses, or obstinately neglects, to do dutj-, for 
any length of time, he does not perform his 
contract. Such negligence and disobedience, 
not temporaiy and fugacious, but continued, 
must be set off against his demand, for the 
period during which they exist. If he is re- 
strained from duty by confinement, he is ex- 
cused from it by the act of the master; who 
must, on submission, accept of his services, 
in most cases, o But the true ground of this 

decency. It would include not only melancholy 
consequence? of sudden and unbridled passion, 
but calm, deliberate, and cruelly protracted tor- 
ture, not exceeded by many accounts we have of 
the rack, or the real or fabled torments of the 
inquisition. Some of the perpetrators of these 
enormities have escaped by defect of testimony, 
owing to witnesses being absent, and some by 
doubts about jurisdiction. I have had only to 
determine on the facts, as they related to con- 
tracts. When suits at common law were rec- 
ommended, or -thf parties left to their own 
course, the poverty of the victims, or the diffi- 
culty of retaining transient witnesses to give 
evidence, has precluded prosecutions, or suits, 
entirely; or, wheie instituted, prevented pun- 
ishments, or recoveries. Aware of these ob- 
stacles to retribution, some have accepted trifling 
compromises, to which their "poverty and not 
their will consented." 

'^ Where seamtu have been deemed mutinous 
or dangerous, and in some instances for af- 
fiontive expressions, in others for very trifling 
offences, masters have thought themselves jus- 
tified in confining them in prisons, or guard- 
ships, at foreign ports, 1 have not considered this 
as legally justifiable, though some occasions 
have appeared to render it unavoidable. Some 
have alleged that the police of the port requir- 
ed it. In the greatci number of instances, I have 
found these punishmeni.s to proceed from ar- 
bitrary and tyrannical tempers, and, if not en- 
tirely unwarranted by the offence yet not de- 
fen.sible in the extremes to which they were 
extended. Many seamen have perished by dis- 
eases and hardships, to which tliey were subject- 
ed in loathsome prisons or infected ships; more 
have been rendered wretched, and incapable of 
further service by chronic diseases, or the conse- 
quences of .'icute disorders. I have had to ad- 
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case is, that a mariner's contract is not de- 
stroyed, by such criminal ofGences. He is 
amenable to a criminal prosecution; and lia- 
ble to fine and iiunishment. He must not be 
twice punished for the same offence; first, 
by forfeiture of wages— secondly, by the fines 
and puuisliments affixed by the sea laws, or 
the municipal law of our country, 

I have, on sundry former occasions, given 
my opinion upon the points— when a seaman's 
contract for the voyage expires, and when he 
may leave the sei-vice of the ship. 

This is a summary of my decisions, as well 
in tlie case stated, as in many others, similar 
in circumstances." See the case of- Edwards 
v. The Susan [Case No. 4,299]. ■ 

just numberless altercations in these cases, about 
physicians' bills, gaol fees, or costs paid to mili- 
tary or police officers. I generally determined 
according as the original cause, prompting the 
punishment, justified or not, or palliated the pro- 
ceeding. I have always held the step to require 
strong justificatory proof. But I could not con- 
ceive myself warranted, while the seaman was 
undergoing one punishment to inflict another, by 
allowing deductions from wages, or pay for the 
hire of another, especially when repentance, or 
oifer to return to duty was in proof. Some in- 
stances have occurred to warrant the measure, 
and bear out the master in refusing the re-ac- 
ceptance of service, and totally ejecting the of- 
fender from the ship. Some years ago it was 
not infrequent for masters, at foreign ports, to 
terrify mariners into an abandonment of their 
contract, by threats to deliver them to officers of 
belligerent ships; and some native, and other 
adopted citizens, were so delivered; others were 
hired in their stead at low wages, or to work 
their passages. I checked this practice, by de- 
creeing wages for the voyage, the causes for 
those unjustifiable threats, or dismission from 
the ship, commonly appearing unlawful and sor- 
did. 

I have repeatedly found great difficulties in 
the way of doing justice to either party, in cases 
of disobedipnce or neglect. Sailors have so 
many peculiar propensities,, as well vicious as 
venial, that it is not easy to arrive, or stop when 
there, at the true points of either punishment or 
forgiveness. To punish every fault would be 
endless; and wou'd, by driving seamen from 
their own, to seek some other occupation, tend 
to lay up our ships. I could, therefore, do noth- 
ing more satisfactory to myself, than to estab- 
lish some general principle, and disregard nice- 
ties in the application. Without balancing much 
as to degrees of faidt or negligence, I have re- 
quired proof of special damage, in either case. 
"Where damage, or loss, has heen sustained, I 
have ordered retribution; having regard to the 
circumstances and ability of this class of men. 
AVhere neither loss or damage has been in proof, 
I have overlooked the offence or neglect, where 
it did not require exemplary notice and punish- 
ment. Officers of ships are authorized to use 
correction for common faults; and can exercise 
compulsory means, as stimulants to duty. To 
fix occasional crimes, or faults, as repellants to 
claims under contracts, would be tantamount 
to superceding most agreements by mariners. 
The old sea laws attempted a reformation by 
mulcts and punishments for enumerated crimes, 
offences and neglects. These being obsolete in 
this part of their arrangement, and in some de- 
tails cruel and inefficacious, are not now prac- 
tised upon. There can therefore be no accu- 
rately marked line; and loss or damage must 
form the general rule. Included in this rule, 
are all deductions for loss of service, by refusal 
or voluntary and unnecessary neglect of duty; 
as well as retributions for malfeazance, mis- 



Wages ordered to be paid. It appeared 
that cross prosecutions, for the criminal of- 
fences, were commenced before a magistrate. 
A receipt in full of ah debts, dues, and de- 
mands was produced. The judge stated, such 
receipts are frequently taken, where quarrels 
have arisen at sea, to repel prosecutions. 
They are only prima facie evidence, and may 
be examined into — Seamen are denied their 
wages often, unless they sign such receipts, 
feut this is illegal, and no such terms ought 
to be insisted on. 



THORNBR (AHL v.). See Case No. 103. 

THORNHILL v. BANK OF LEE. See Cases 
Nos. 13,990-13,092. 



Case No. 13,990. 

THORNHILL et al. v. BANK OP LOUIS- 
IANA. 

WILLIAMS et al. v. SAME. 

[3 N. B. R. 435 (Quarto, 110) i 3 Am. Law T. 

38; 2 Chi. Leg. News, 157; 1 Am. 

Law T. Rep. Bankr, 156.] 

District Court, D. Louisiana. Jan. 11, 1S70.- 

Baxkuuptcy — State Insolvbnct — Basks — Foi£- 

i'ElTUKE OF CHAKTER — ASSETS. 

1. A bank, incorporated under the laws of the 
state of Louisiana, became insolvent, and the 
attorney-general of the state of 1868 proceeded 
in a state court at the instance and by request of 
the bank, and thereupon a decree was rendered 
forfeiting its charter, and directing its affairs to 
be wound up in accordance with the insolvent 
laws of the state. In 1869, creditors of the 
bank petitioned to have its assets surrendered 
and administered upon in bankruptcy, and were 
opposed by the state insolvent commissioners. 
Held, the state laws relating to insolvency, in- 
solvent debtors, etc., were superseded on the 1st 
of June, 1867, by the bankruptcy act of 1867 
[14 Stat. 517]. 

[Disapproved in Re New Amsterdam Fire Ins. 
Co., Case No. 10,140. Cited in Globe Ins. 
Co. V. Cleveland Ins. Co., Id. 5,486.] 

2. The state court had no jurisdiction in the 
premises except to the extent of decreeing a for- 
feiture of the bank charter when its jurisdic- 
tion ended. 

3. It was the duty of the directors of the bank, 
upon learning its insolvency, to have taken pro- 
ceedings to surrender its assets to be adminis- 
tered upon under the United States bankruptcy 
act, 

4. The fact that the bankwas extinct, as a cor- 
poration, and its asstts being administered upon 
under decree of the state court, and according to 
state laws, at the time of creditors filing said pe- 
tition in ijankruptcy does not affect the juris- 
diction of the United States bankruptcy court, 
and it will lay hold of the assets of the bank, in 
whosesoever hands they may be, and distribute 

feazance, or gross negligence. Casual miscon- 
duct may be forgiven, or retributed; but invet- 
erate and incorrigible habits of long continuance 
and dangerous tendency, either entirely annul, 
or vacate the contract, during their existence, 
according to circumstances. 

1 [Reprinted from 3 N. B. R. 435 (Quarto, 
110), by permission.] 

2 [Afiirmed in Case No. 13,992.] 
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the same in accordance with the provisions of the 
bankruptcy act. 

5. Judgment rendered and decree entered ac- 
cordingly. 

[These were suits by John Thomhill and 
others and Sarah Williams and others 
against the Bank of Louisiana.] 

Cooley & Phillips, for petitioning creditors. 



DUKELIj, District Judge. These suits 
"were brought by certain creditors of the 
Bank of Louisiana, with the intent of forcing 
said bank to make a surrender of its assets 
to be administered upon, under and in ac- 
cordance with the provisions of an act en- 
titled "An act to establish a uniform system 
of bankruptcy throughout the United States." 
The questions at issue have been twice ar- 
gued before the court; first in the month 
of June last, and again a few days before 
the last adjournment for the holidays. The 
arguments made by counsel were very able, 
and I have given to the questions mooted 
much- consideration. 

The facts involved are these: In 186S, 
about one year before the filing of the peti- 
tion in the first of these suits, the Bank of 
Louisiana, through its president, took steps 
for the liquidation of its affairs, under cer- 
tain statutes of the state touching the 
liquidation of insolvent corporations. The 
bank applied, by petition, to one of the 
courts of the state for an order, calling a 
meeting of its stockholdei-s, to be held be- 
fore one of th-e notaries public of the city, 
for the purpose of voting upon the question 
of the propriety of a surrender of its char- 
ter; the bank alleging, in said petition, that 
it was insolvent; that its property was be- 
ing seized by creditors; and that unless a 
surrender of its charter were made, and its 
assets administered upon as in a case of 
insolvency, the most vigilant creditor would 
be the most favored, contrary to the policy 
of the law of the state. Subsequently, and 
but a few months after the taking of 'this 
action, the attorney-general of the state, at 
the instance and by the request of the bank, 
ingtituted suit in the Sixth district court of 
New Orleans, for and in behalf of the state 
and against the bank, praying for a decree of 
forfeiture of its chai'ter. The attorney-gen- 
eral, in his petition, alleged, as the bank had 
before alleged, that the bank was insolvent, 
that its affairs were daily growing to a 
worse condition, and that for the protection 
of its creditors, and for an equitable dis- 
tribution of its assets, a decree of forfeiture 
of its charter should be rendered, the cor- 
poration dissolved, and its property placed 
in the possession of commissioners appointed 
by the court, to be administered in accord- 
ance with the provisions of the insolvent 
laws of the state. A decree was rendered 
in accordance with the prayer of the attor- 
ney-general's petition, and three commission- 
ers, appointed also in answer to said prayer. 



have now, for more than eighteen months, 
and for more than one year prior to the 
application made here by TliornhiU for a 
forced surrender, been in possession of, and 
administering upon, the assets of the bank, 
as in a case of insolvency. In the month of 
Jlay last, Thomhill and others, creditors of 
the bank, believing that its assets might be 
better and more equitably administered up- 
on under the provisions of an act entitled 
"An act to establish a uniform system of 
bankruptcy throughout the United States," 
approved March 2, 1SG7, applied by petition 
to this court, sitting in bankiiiptcy, for an 
order requiring said bank, its president and 
directors, and said commissioners, to sur- 
render all of the assets of said bank to be 
administered upon in this court, as in a 
case of forced surrender in banki'uptcy. The 
commissioners alone oppose the application. 
In answer to the petition of Thomhill et al., 
they say: 1st. That the bank is dead; its 
charter having been taken from it by the 
decree of a couit of competent jiarisdiction, 
more than a year before Thornliill put on 
file his petition for a forced surrender. 2d. 
That the property of the bank is now being 
properly administered upon under state laws 
for such purposes long since made and pro- 
vided. 

The Sth section of the constitution of the- 
United States provides, among other things, 
that "congress shall have power to estab- 
lish uniform laws on the subject of bank- 
ruptcies throughout the United States." On 
the 2d of JIareh. 1867, congi'ess, in pursuance- 
of the powerthus granted, enacted the law en- 
titled "An act to establish a uniform system of 
bankruptcy throughout the United States," 
being chapter 76 of the second session of the 
39th congress. The 37th section of said act 
reads as follows: "And be it further enact- 
ed, that the provisions of this act shall ap- 
plj'' to all moneyed, business, or commercial 
corporations, and joint stock companies; and 
that, upon the petition of any oflScer of any 
such eoiTporation or company, duly author- 
ized by a vote of a majority of the cor- 
porators, at any legal meeting called for 
the purpose, or upon the petition of any 
creditor or creditors, of such corporation or 
company, made and presented in the manner 
hereinafter provided, in respect to debtors,, 
the like proceedings shall be had and taken 
as are hereinafter provided in the ease of 
debtors. And all the provisions of this act 
which apply to the debtor, or set forth his 
duties in regard to furnishing schedules and 
inventories, executing papei*s, submitting ta 
examinations, disclosing, making over, se- 
creting, concealing, conveying, assigning, or 
paying away his money or property, shall 
in like manner, and with like force, effect, 
and penalties, apply to each and every of- 
ficer of such corporation or company, in re- 
lation to the same matters concerning the^ 
corporation or company, and the money and 
property thereof. AU payments, convey- 
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. anees, and assignments, declared fraudulent 
and void by this act, wlien made by a 
debtoi', shall, in like manner, and to the like 
extent, and with' like remedies, be fraud- 
ulent and void when made by a corporation 
or company. No allowance or discharge 
shall be granted to any corporation or joint- 
stock company, or to any person, or officer, 
or member thereof: Provided, that when- 
ever any corporation, by proceedings under 
this act, shall be declared bankrupt, all its 
property and assets shall be distributed to 
the creditors of such corporations, in the 
manner provided in this act, in respect to 
natural persons." Now, this act, under the 
provisions of its 50th section, came into 
full force and effect on the 1st day of June, 
1867, one year before the attorney-general 
of the state, acting at the instance and re- 
quest of the bank, asked for a judicial for- 
feiture of its charter. If, then, the president 
and directors of the bank had, at the time 
they instigated action on the part of the 
attorney-general, come to the conclusion that 
the bank was hopelessly insolvent, and that 
its property should be administered upon 
as in cases of insolvency, what was it their 
duty to do? It was, most assuredly, to have 
made a surrender of the property of the cor- 
poration over which they presided, into this 
court sitting in bankruptcy, to be passed 
upon as in cases of voluntary surrender un- 
der the act. At the time action was taken 
by the attorney-general for a forfeiture of 
the charter of the bank; at the time of the 
rendering of the decree of forfeiture by the 
court taking jurisdiction of the same; and 
at the time of the appointment of the com- 
missioners who now have possession of the 
property of the bank, and who here oppose 
the proceedings of Thornhill and his asso- 
ciates, all statutes of the state of Louisiana 
touching proceedings in insolvency, insolvent 
debtors, insolvent corporations, were super- 
seded, and made to be of no effect, by the 
enactment of the act of March 2, 1867, estab- 
lishing a uniform system of bankruptcy. 
The Sixth district court of the city of New 
Orleans had jurisdiction of the action taken 
by the attorney-general, as far as the for- 
feiture of the charter was concerned; but 
with the decree of forfeiture its jurisdiction 
ended. It could not go on and administer 
upon the property of the bank as the prop- 
erty of an insolvent corporation, for the in- 
solvent laws of the state touching corpora- 
tions, by virtue of which the couit could 
alone act, were no longer in force. 

It has been said by counsel for the com- 
missioners that, inasmuch as the bank ex- 
pired, or became extinct as a corporation at 
the date of the forfeiture of its charter, no 
being now exists conti-adictorily with whom 
these proceedings can be taken. But this 
court, looking to the interests of creditors, 
and to an equitable distribution among them 
of the property of their debtors, in accord- 
ance with the provisions of the bankrupt act, 
23FED.CAS. — ^72 



will lay hold of such property wherever it 
can find it; and pei-sons in possession of the 
same, whether claiming in open wrong, or 
under a show of title, are parties proper to 
be made defendants in proceedings of this 
character. Were it otherwise, any corpora- 
tion might escape the regime of the bankrupt 
act by a simple dissolution or surrender of 
its charter. 

Judgment is therefore rendered in favor 
of the petitioners in these cases, and a de- 
cree wiU be entered in accordance with the 
several prayers on file. 

[NOTE. Within 10 days from the date of 
the above decree, a petition of review was filed 
by the commissioners in the circuit court, and 
that court entered a decree aflarming the or- 
ders and decrees of the district court. Case 
No. 13,992. Application was immediately made 
by the commissioners for an appeal to the su- 
preme coiu:t, which was refused by the circuit 
judge, hut was subsequently granted by one of 
the associate justices of the supreme court, more 
than 10 days, however, from the date of the de- 
cree of the circuit court. It was contended that 
the appeal subsequently allowed operated as a 
supersedeas from the date of the first applica- 
tion, and a decree was made by the circuit court 
that all orders in this cause subsequent to the 
21st of January, 1870, be vacated and annulled. 
Case No. 13,991. After the appeal was filed in 
the supreme court, the appellees filed a mo- 
tion to dismiss the same for the want of juris- 
diction. The motion was granted. 11 Wall. 
(78 U. S.) 65.] 



Case "No. 13,991, 

THOKNHILL et al. v. BANK OF LOUI- 
SIANA- 

WILIilALIS V. SAME. 

[5 N. B. R. 377; 1 4 Am. Law T. Rep. U. S. Cts. 
245; 1 Am. Law T. Rep. Bankr. 287.] 

Oirciiit Court, D. Louisiana. April Term, 3S70. 

Appeal — Stat op Proceedings— Ordees Scdse 

QHENTLT MaI>E. 

3. Where a party appeals from the decision of 
the United States circuit court to the United 
States supreme court, the allowance of the ap- 
peal is to relate back to the time when the orig- 
inal application was made for an appeal to tiie 
judge of the circuit court, and entitles a party 
to a stay of proceedings. 

2. Decreed that all orders in the above entitled 
cause made by the circuit or district courts since 
the date of the injimction granted by the cir- 
cuit judge, be vacated and annulled, and it is 
ordered that all things be restored to the con- 
dition in which they stood at the date of said in- 
junction. 

In bankruptcy. 

BRADLEY, Circuit Justice. In this case, 
we have taken the matter into considemtion, 
and have 'come to the conclusion that the 
appellant was entitled to a supersedeas. By 
the act of 1789 (section 23) [1 Stat. 85], a writ 
of error, (which was the only process then 
given for resort to an appellate court) as well 
in equity as in common law cases was a su- 
persedeas and a stay of execution in cases 

1 [Reprinted from 5 N. B. R. 377, by permis- 
sion.] 
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only where the "writ of error was served by 
a copy thereof being lodged for the adverse 
party in the clerk's office, where the record 
remained, within ten days, (Sundays exclus- 
ive) after rendering the judgment or pass- 
ing the decree complained of. A writ of er- 
ror is no longer the process for reviewing 
the decrees in equity or admiralty. By the 
act of March 3, 1803 [2 Stat. 244], it is de- 
clared that from all final judgments or de- 
crees in any of the district courts of the 
United States, an appeal, where the matter 
in dispute shall exceed the sum of fifty dol- 
lars, shall be allowed to the circuit court; 
and from all final judgments or decrees ren- 
dered in any circuit court, in any cases of 
equity, admiralty, or maritime jurisdiction, 
etc., an appeal, where the matter in dispute 
exceeds two thousand dollars, shall be allow- 
ed to the supreme court of the United States, 
and such appeal shall be subject to the same 
rules, regulations and restrictions as are pre- 
scribed in the law in cases of writs of error. 
This clause adopts the rules, regulations and 
restrictions contained in the act of 1789— the 
time within which the writ of en-or must be 
lodged in the clerk's office, in order to oper- 
ate as a supersedeas, the citation to the ad- 
verse party, the security to be given to the 
plaintiff in error— the directions in reference 
to all these things are applicable to appeals 
under the act of 1803, and are to be sub- 
stantially observed, except where the appeal 
is made at the same term and in open court, 
when a citation is not necessary. 

Now, it is evident that the twenty-third 
section of the act of 1789 cannot be literally 
complied with in cases of appeal. For ex- 
ample, the writ of error or a copy of it can- 
not be filed for the adverse party in the 
clerk's office within ten days, for there is no 
writ of error. Only the spirit of the act of 
1789 can, in many particulars, be carried out. 
In eases of appeal, the appeal may be taken 
orally in court. No written application need 
be made, either in court or to the judge. It 
is so held by the supreme court in 18 How- 
ard. In such a case, a copy of the writ of 
en-or, or copy of anything like a writ of er- 
ror, or analogous to it cannot be tiled. But 
it is evident that something must be done 
by the appellant within ten days, in order to 
comply with the spirit of the act of 1789; 
that is, he must take his appeal and present 
his bond to the court or judge within that 
time, and he must file In the clerk's office 
either the bond or some other paper, or an 
entry must be made upon the minutes of the 
court, or something else must" be done to 
show that the appeal has been taken within 
the ten days. 

In this case the petition of appeal was pre- 
sented to the judge within the ten days, ac- 
companied by the bond. The bond was ap- 
proved by the judge, but the petition of ap- 
peal was not allowed, because in his opinion 
it was not a ease for an appeal. The approv- 
al of the bond was endorsed by the judge on 



the bond, and his disallowance of the petition 
of appeal was endorsed on the petition and 
both were filed within five days in the clerk's 
office. Now, it is evident that the party did 
ail that he could possibly do in order to en- 
title himself to the protection of the law, ex- 
cept one thing, which he proceeded to do. 
He repaired to a justice of the supreme 
court, after having made his application to 
the judge of the circuit court and having 
been refused, and thereupon the justice of 
the supreme court allowed the appeal. A 
new petition of appeal, it is true, was pre- 
sented, but the facts were fully stated there- 
in—the fact of the former petition of appeal 
being presented and overruled, as well as the 
fact of the decree from which the appeal 
was taken. The associate justice of the su- 
preme court allowed the appearand approved 
of the identical bond which had been pre- 
viously presented tb and approved by the cir- 
cuit judge. This new petition of appeal, with 
the allowance on it, was filed on twenty- 
fourth of March, some twenty-one days after 
the decree was rendered. 

Now, the question is whether the allow- 
ance of the appeal in this case is to relate 
back to the time when the original applica- 
tion was made for an appeal to the judge of 
the circuit court. We are of the opinion that 
it does; that this party has done everything 
that in him lay to entitle him to a suspen- 
sion of proceedings. At any rate, in the cir- 
cuit court, which has control over its own 
processes and proceedings, we can do that 
which the supreme court would require us 
to do by supersedeas. Whatever might be 
the disability or incapacity of a judge at 
chambers, we are under no such embarrass- 
ment. We can direct proceedings to be sus- 
pended to the same extent that the supreme 
court would direct them to be suspended if 
it were applied to. 

There may be some question as to the op- 
eration of the supersedeas in this case. The 
proceedings in bankruptcy are in the district 
court, A petition was presented to this court 
for the review of a certain decree or order of 
the district court. The proceedings in the 
district court were suspended until that re- 
view was had in this court. Upon that re- 
view this court came to the conclusion to con- 
firm the decision of the district court. The 
appeal suspends the operation of that adju- 
dication of the circuit court, and consequent- 
ly holds the matter in statu quo, as if the 
judge of the circuit court yet held the mat- 
ter under advisement, and had not made any 
order in the case. This we consider to be 
the effect of the appeal as a supersedeas; 
consequently all facts made or done by either 
court since the appeal was applied for are 
to be considered as vacated. If any order is 
necessaiy to effect it, it will be made. Mat- 
ters will remain in statu quo, that is, they 
will remain as they were prior to any decree 
being rendered by this court. 
It is hereby adjudged and decreed that all 
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orders in the above entitled cause made by 
the circuit or distx'ict court since the 21st of 
January, 1870, the date of the injunction 
granted by the circuit judge, are hereby va- 
cated and annulled, and it is ordered that all 
things be restored to the condition in which 
they stood at the datt of said injunction. 

[After the appeal was filed in the supreme 
court, the appellees filed a motion to dismiss the 
same for the want of jurisdiction. The motion 
was granted, 11 Wall. (78 U. S.) 65.] 



Case No. 13,99S. 

THORNHILL v. BANK OF LOUISIANA. 

[1 Woods, 1: 1 5 N. B. R. 367.] 
Circuit Court, D. Louisiana. March, 1870-2 

Bankruptct — State Issolvekt Laws — Banks — 
pnoceedixgs aftbu passage op bankrupt 

Law — Review — Petition — Where Heard. 
1- An act of the state of Louisiana, entitled 
"An act to provide for the liquidation of banks," 
approved March 14, 1842 [Laws 1842, p. 234], 
which provided for the forfeiture of the charter 
of an insolvent bank, for a stay of all suits 
against such bank and for- the appointment of 
commissioners to collect the assets and pay the 
debts of the bank, and distribute any surplus 
there might be, among the stockholders, is ■ in 
effect a bankrupt law for banks, and was sus- 
pended by the pascage by congress of the gen- 
eral bankrupt act, 
[Cited, but not followed, in Re New Amster- 
dam Fire Ins. Co., Case No. 10,140. Cited 
in Re Independent Ins. Co., Id, 7,017.] 

2. Proceedings under said act in the state 
court, after the passage of the general bank- 
rupt law, were without authority, and void. 

[Cited in brief in Republic Life Ins. Co. v. 
Swigert, 135 111. 153, 25 N. E. 680.] 

3. The decree of the state court, made by vir- 
tue of proceedings under said act declaring the 
charter of the bank forfeited, constitutes no 
bar to a proceeding in involuntary bankruptcy 
against the bank under the general bankrupt 
law. 

[Cited in Re Independent Ins. Co., Case No. 
7.017; Re Hathorn, Id. 6,214.] 

4. An adjudication of bankruptcy, made by 
the bankrupt court, may be reviewed and re- 
versed or affirmed by the circuit court or judge, 
upon bill or petition filed under the second sec- 
tion of the bankrupt act. 

5. Such bill oi petition may be heard by the 
circuit judge in chambers, at any place within 
the circuit, whether within or without the dis- 
trict where the proceedings in bankruptcy are 
pending. 

This was a petition addressed to the su- 
pervisory jurisdiction of the circuit judge 
under the second section of the general 
bankrupt act, to review a decision of the 
district court for the district of Louisiana, 
It was heard in chambers at Mobile, in the 
state of Alabama, on the 31st of January, 
1870. The point was made, among others, 
that the circuit judge was without jurisdic- 
tion to hear the cause out of the district 
of Louisiana. 

John A. Campbell and Edward Phillips, 
for petitioners in review. 

1 [Reported by Hon. TVilHam B. Woods. Cir- 
cuit Judge, and htio reTi.'inted by permissiou.] 

2 [Affirming Case No. 13,900], 



Charles M. Conrad, Thomas Allen Clarke. 
Thomas Hunton, and James B. Eustis, con- 
tra. 

WOODS, Circuit Judge, John Thornhill 
and others filed their petition against the 
Bank of Louisiana in the United States dis- 
trict court for the district of Louisiana, for 
an adjudication of involuntai*y bankruptcy 
against said bank. After argument and re- 
argument, the court (Hon. E, H, Durell, 
Judge), on the 11th day of January, 1870, 
rendered judgment declaring and adjudging 
the Bank of Louisiana a bankrupt, [Case 
No. 13,990.] To review and reverse this ad- 
judication, this petition of review was filed 
on January 22d, in the United States circuit 
court for the Fifth judicial circuit and the 
district of Louisiana by C. E. Willoz, P. H. 
Morgan and J. F. Irvine, as commissioners 
of the Bank of Louisiana, appointed under 
a state law, by the Sixth district . court of 
the parish of Orleans, for the purpose of 
liquidating the affairs of the bank. The de- 
fendants to the petition of review except to 
the petition on the ground that the petition- 
ers (the commissioners aforesaid) are not 
the legal representatives of the bank; that 
the act of the general assembly of Louisiana, 
under color of which the petitioners claim 
to represent the bank, and which was ap- 
proved March 14, 1842, was a bankrupt and 
insolvent law and was suspended by the 
act of congress approved March 2, ld67 [14 
Stat. 517], to establish a uniform system of 
bankruptcy throughout the United States; 
that, therefore, the petitionei-s are without 
right or authority to. interfere in these pro- 
ceedings, *and that they have not been ag- 
grieved by the adjudication aforesaid, and 
their petition of review should be dismissed. 
It appears from the agreed statement of 
facts, that on the 11th day of February, 
1868, the board of directors of the bank 
passed a resolution authorizing the presi- 
dent of the bank to instruct its counsel to 
institute proceedings under the second sec- 
tion of the act of the general assembly of 
Louisiana, approved March 14, 1842, for a 
meeting of the stockholders of the bank to 
deliberate and determine upon the ex- 
pediency of surrendering its charter with a 
view to a liquidation of the affairs of the 
bank f'r the comi^^n benefit and advantage 
of its creditors and stockholders, and in 
conformity with the provisions of law. By 
authority of this resolution the counsel of 
the bank on the 24th of February. 1868, 
filed in the Sixth district court of New Or- 
leans the petition of the president, directors 
and company, alleging that the bank was in 
a position which rendered it impossible for 
it at that time to discharge its liabilities to 
its creditors and stockholders, reciting the 
resolution above mentioned, and praying the 
court to order a meeting of the stockholders 
for the pui-pose of deliberating and deter- 
mining on the expediency of surrendering 
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the cliarter of the hant. It having been 
found impossible to obtain the necessary at- 
tendance of the stocliholders to make a vol- 
untaiy surrender of the charter, the attor- 
ney general of the state of Louisiana, on 
May 1, 186S, filed a petition in the same 
court for the forfeiture of the charter of 
the bank. The bank filed no answer to the 
petition, but the board of directors having 
been informed by the president that he had 
been served with an" injunction and a cita- 
tion, and a copy of the petition from the 
Sixth district court in a suit instituted by 
the attorney general for the forfeiture of 
the charter of the bank, the board of di- 
rectors thereupon "resolved, that the cashier 
be authorized to inform the attorney gen- 
eral that no answer would be made in said 
cause, and that the court will decide the 
question raised upon the facts put in proof 
on the part of the state." On the 20th of 
May, 1868, the Sixth district court ordered 
and decreed that the charter of the bank 
be declared forfeited, null and void; "that all 
judicial proceedings against the bank be 
stayed; that a board of commissioners, of 
■whom Charles Eugene Willoz should be one, 
should be organized for the liquidation of 
its affairs. Under this judgment three com- 
missioners were appointed who immediately 
assumed the administration of the property 
and assets of the bank, and proceeded to a 
liquidation of the affairs of the bank under 
the laws of the state of Louisiana, until 
their proceedings were arrested by the filing 
of the petition of John Thornhill and others 
in the United States district court of Louisi- 
ana, on May 20, 1869, to have the bank ad- 
judged bankrupt. 

The act of the general assembly of L-ouisi- 
ana, under which these proceedings were 
had, is entitled "An act to provide for tlift 
liquidation of banks." The first section of 
the act provides in certain specified cases for 
the forced forfeiture by judicial proceedings 
of the charters of any of the banks located 
in the city of New Orleans, at the instance 
of the attorney general, on petition filed by 
him in the name of the state. The second, 
third, fourth, fifth, and sixth sections pro- 
vide for a voluntary surrender of chaiters 
and dissolution of the corporations by cer- 
tain proceedings of the stockholders and the 
decree of the court. In case either of a 
forced forfeiture or a voluntary surrender 
of the charter of a bank, the act requires the 
court to appoint commissioners who are em- 
powered to take possession of all the prop- 
erty and effect's of the bank of every de- 
scription, with all its books, papers and ac- 
counts, to make an inventory of the property 
and effects, to supervise the desti-uetion of 
all the notes of the bank found on hand, to 
collect the assets and pay the debts of the 
bank, and having done this, to distribute any 
balance that may remain on hand among 
the stockholders, ratably, according to the 
number of shares held by each. The peti- 



tioners in review claim that under the provi- 
sions of this act, the charter of the Bank of 
Louisiana was declared forfeited, null and 
void by a court of competent and general 
jurisdiction; that as a consequence of this 
decree, the bank, when proceedings in bank- 
ruptcy were commenced against it, was no 
longer in existence as a corporate body, that 
it was dead, and no proceedings could there- 
fore be taken against it. 

The conflicting views of the petitioners in 
review and the defendants in review bring 
up the question whether the act of March 14, 
1842, remained in force after the taking ef- 
fect of the general bankrupt act, on March 
2, 1867. If the state law was suspended or 
repealed by the bankrupt act, the Sixth 
district court had no jurisdiction to proceed 
under that law, and notwithstanding it may 
be a court of general jurisdiction, its decree 
is void. Where there is no jurisdiction of 
the subject matter, the action of the court 
is a nullity and may be impeaciied collater- 
ally. In Thompson v. Tolmie, 2 Pet. [27 U. 
S.] 163, it was held that "if there is a total 
want of jurisdiction, the proceedings are 
void and a mere nullity, and confer no right 
and afford no justification, and may be re- 
jected when collaterally drawn in question." 
In Voorhees v. Bank of U. S., 10 Pet. [35 U. 
S.] 474, the court held that "a judgment or 
execution irrevei-sible by a supreme court 
cannot be declared a nullity- by any authori- 
ty of law, if it has been rendered by a court 
of competent jurisdiction of the parties, tlie 
subject matter, with authority to use the 
process it has issued. The errors of the 
court do not impair their validity; binding 
until reversed, our most solemn proceedings 
can confer no right which is denied to any 
judicial act under color of law which can 
properly be deemed to have been done coram 
non judice; that is, by persons assuming the 
judicial function in the given case without 
authority of law." In determining whether 
the act of 1842 continued in force after the 
taking effect of the general bankrupt act, 
and as a consequence, whether the Sixth dis- 
trict court had jurisdiction to proceed under 
that law, it is pertinent to inquire into the 
nature, purpose and effect of the act. From 
an inspection of the law, it is evident that 
it is intended as a bankrupt or insolvent act. 
It provides for the voluntary and involun- 
taiy bankruptcy of insolvent banks. By vii*- 
tue of the provisions of the law, the entire 
property of the corporation is talcen from 
its control and placed in the hands of com- 
missioners appointed by a power other than 
the bank. They, and they alone, are author- 
ized and required to collect its assets, pay its 
debts, and disti-ibute the surplus, if any, 
among the stockholders, and by a decree of 
forfeiture or dissolution, the corporation is 
discharged from liability after the final set- 
tlement of its affairs; for, being dead, it 
cannot be sued or stand in judgment. Sec- 
tion 24 of the act ijrovides that in all mat- 



[23 Jed; Cas. page 1141] 

ters not specially provided for in tlie act, the 
powers, duties and liabilities of the commis- 
sioners shall he the same as those conferred 
or imposed on syndics of insolvent estates. 
Here we have all the elements of a hank- 
rupt law. Insolvency, surrender of prop- 
erty, its administration by assignees or com- 
missioners, distribution among creditors of 
the assets, and, in efEect the discharge of the 
insolvent corporation. The act of 1842 has 
been repeatedly held by the supreme court 
of Louisiana, to be a bankrupt or insolvent 
law. In Citizens' Bank of Louisiana v. 
Levee Steam Cotton Press Co., 7 La. Ann. 
288, Eustis, O. J., referring to the act of 
1842, says: "We do not perceive in this 
legislation any thing more than an exercise 
of the power which the government of a 
state has over bankrupt estates. This pow- 
«r is inherent in all well regulated govern- 
ments under which commerce is regulated." 
In Mudge V. Commissioners of Exchange & 
Banking Co., 10 Rob. (La.) 464, the court 
says: "We concur in the opinion expressed 
by our learned brother of the commercial 
court that the power of the legislature to 
provide for the distribution of the propex*ty 
of insolvent corporations which have for- 
feited their charters, among the creditors is 
undoubted, and in considering these acts for 
the liquidation of banks as no other than 
insolvent laws applicable to such corpora- 
tions." See, also, Dorville v. Citizens' Bank, 
Rob. (La.> 366, and French v. Stanton, 1 
La. Ann. 8. I am therefore forced by the 
terms of the law itself and by the construc- 
tion put upon it by the supreme court of 
' Louisiana, to the conclusion that the act of 
1842 is a bankrupt or insolvent law. An 
examination of the act further shows that 
its provisions apply, as well as those of the 
general bankrupt act, to moneyed corpora- 
tions, and that it prescribes a different rule 
for the distribution of the assets of insolvent 
coi-porations from that established by the 
bankrupt law. 
,Can these two laws, applicable to the same 
subject matter and prescribing difEerent 
modes of proceeding and different results, 
co-exist V it not, which must give way? 
The constitution of the United States having 
empowered the congres? to establish uniform 
laws on the subject of bankruptcies through- 
out the United States, and the congress hav- 
ing exercised this powr in the enactment of 
the bankrupt law, and the constitution fur- 
ther providing that the laws of the United 
States which shall' be made in pursuance of 
the constitution, shall be the supreme law 
of the land, the inference is irresistible that 
state laws on the subject of bankruptcy and 
Insolvency must yield to the law of congress 
on the same subject. Where the state law 
applies to the same subject matter, and 
where it ditCers In material respects from 
the law of congress, It appears clear that 
the state law is suspended as long as the 
law of congress- remains In force. Thus in 
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Urlswold V. Jfratt, 9 Mete. [JIass.] 23, the 
comrt held: "Considering our insolvent law 
to be a system introduced for the purpose of ; 
sequestering the effects of the insolvent debt- 
or and of discharging him from all debts ■ 
contracted after the enactment of the law, 
we are satisfied that the two systems cannot . 
stand together; that the provision of the con- 
stitution authorizing congress to establish 
a uniform bankrupt law does not of itself - 
prevent the enactment of insolvent laws by 
individual states, yet when the power is 
exercised by congress and a bankrupt law is 
in force, it does suspend all state insolvent 
laws applicable to like eases, and that this 
effect follows the enactment of such bank- 
rupt law, and does not require the actual in- 
stitution of proceedings in bankruptcy to 
produce such result." In May v. Breed, 7 
Cush. 40, the court uses this language: : 
"When a uniform system of banlvruptcy un- 
der a law of the United States is actually in 
force, to the extent to which it reaches, it ■ 
must of necessity suspend state laws, be- 
cause they would be repugnant." In Clarke 
V. Kosenda, 5 liob. (La.) 33, Garland, J., in 
speaking of the efEect of the general bankrupt 
act of 1841 [5 Stat. 440], says: "I cannot 
imagine, a more ample investment of juris- 
diction than congress has conferred on the 
circuit and district courts of the United 
States; and the extent of the jurisdiction 
proves that the national legislature, whilst 
exercising Its constitutional pswer to estab- 
lish a uniform system of bankruptcy, in- 
tended to suspend, if not sweep out of ex- - 
istenee, the insolvent laws of the states and ; 
the jurisdiction of their tribunals, and to es- 
tablish other tribunals with ample powers 
where justice should be administered alike - 
to all, and a general system formed and con-, 
trolled by a body of judges deriving their 
authority from the same power tliat made ■. 
the Jaw." Marshall, C. J., in Sturges v. 
Crowninshield, 4 Wheat. [17 U. S.] 195, says: 
"It does not api»ear to be .a violent construc- 
tion of the constitution of the United States, 
and is certainly a convenient one to consider 
the power of the state as existing over such 
cases as the law of the Union may not 
reach. * * * it is not the right to estab- 
lish these uniform laws, but their actual es- 
tablishment, which is inconsistent with par-- 
tial acts of tne state." See, also. Com. v. 
O'Hara [6 Phila. 402]; Day v. Bardwell, 97 
Mass. 24t>; Van JNostrand v. Carr [30 Ind. 
128]; Ogden v. Saunders, 12 Wheat. [25 U. 
S.] 213; Ex parte Eames [Case No. 4,237]; 
Larrabee v. Talbott, 5 Gill, 426. The Bank 
of Louisiana is, according to the agreed 
statement of facts, an insolvent moneyed 
corporation. Such a corporate body falls 
within the purview of the general bankrupt 
law of the United States and according to 
the authorities cited, a state law applicable 
to a like case is in effect suspended by the 
law of congress. 
I am of opinion, therefore, that on the tak- 
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ing effect of the general bankrupt act on 
June 1, 1SB7, ttie law of the state of Liouisi- 
ana, approved iSlarch 14, 18i2, providing for 
the liquidation of banks, was suspended; 
that the state courts had no jurisdiction to 
proceed under it; that the proceedings of 
the Sixth district court under the state law 
against the Bank of Liouisiaua were unau- 
thorized, coram non judice, null and void. 
Against this view it is urged that a state 
alone has power to forfeit the charter of a 
corporation created by itself; that the gen- 
eral bankrupt law does not provide for the 
forfeiture of the charter or the dissolution of 
insolvent corporations; that therefore that 
part of the state law of 1842, which makes 
the provision for such forfeiture, is not sus- 
pended by the bankrupt law, but left in full 
force, and the state court under that provi- 
sion of the law having forfeited the charter 
of the bank, there is no corpoi-ate person in 
esse, for the bankrupt law to operate on. 
This argument may be fairly reduced to this 
nrODosition; that although the national court? 
have exclusive jurisdiction in bankruptcy of 
insolvent moneyed corporations, yet under 
the device and pretext of forfeiting the char- 
ters of the banks, the state courts may oust 
the jurisdiction of the federal couit, assume 
jurisdiction themselves and give to a state 
law the effect of suspending or repealing pro 
hac vice an act of congress expressly author- 
ized by the constitution. This cannot be al- 
lowed. No mode of proceeding authorized by 
a state law can be permitted to have this 
effect. If the forfeiture under the state law 
of the charter of the bank raises an obstacle 
to the jurisdiction of the federal courts, then 
the clause authorizing the forfeiture of the 
charter is itself suspended by the federal 
law. To hold otherwise is to allow the 
states, by a particular form of legislation, to 
override a law of congi'ess on a subject over 
which congress bj the constitution has su- 
preme power. 

Under the state law of 1842, the courts are 
not authorized to forfeit the charters of the 
insolvent banks and there stop. They are re- 
quired to proceed by the appointment of com- 
missioners to the liquidation of the affairs of 
the bank; in effect to administer a bankrupt 
law of the state. Is it possible that by so 
short and simple a method the state courts 
can wrest from the federal couils a jurisdic- 
tion conferred exclusively on them? I do not 
undertake to decide what effect the decree of 
the Sixth district court forfeiting the charter 
of the bank may have as between the state 
and the bank, but I hold that the state court 
had no power or jurisdiction to render a de- 
cree which could take from the federal courts 
a power and jurisdiction given them by act 
of congress; that for all the purposes of the 
bankrupt act, and the liquidation of its affairs 
thereunder, the Bank ot Louisiana still exists 
as a corporate body and may be proceeded 
against as such in bankruptcy. A corpora- 
tion may still exist for the purpose of liquida- 



tion although its charter may have been sur- 
rendered or forfeited. In Commercial Bank 
V. Villavaso, 6 La. Ann. 542, it was held that 
the fact that the Commercial Bank had gone 
into liquidation under the act of March 14, 
1842, was no reason why the commissioners 
appointed to liquidate its affairs should not 
use the corporate name of the bank in collect- 
ing its assets by judicial proceedings. 

It results from these views that the Sixth 
district court had no power to appoint com- 
missioners in liquidation for the Bank of 
Louisiana; that the attempt to appoint such 
commissionei-s is a void act; that the com- 
missioners named by the court do not repre- 
sent the bank; that they are without right 
or authority to interfere in their proceedings; 
that they are not aggrieved by the adjudica- 
tion of the district court of the United States 
for the district of Louisiana, and that for 
these reasons, if no other, their petition lor 
review must be dismissed. 

Without further prolonging this opinion, I 
hold upon the other questions raised in the 
case: 1. That the circuit judge nas territo- 
rial jurisdiction to hear and determine this 
petition of review in chambers at any place 
within the Fifth judicial circuit. 2. That 
the adjudication in bankruptcy made by the 
United States district court may be reviewed 
by petition of review addressed to the cuxuit 
court or any justice thereof. 3. That the 
judgment of the United States district court 
adjudging the Bank of Louisiana a bankrupt 
is sustained by the admitted facts in this 
case, and ought not to be disturbed. 

[It is therefore ordered, adjudged, and de- 
creed that the petition of review filed in this 
court on the 22d day of January, 1870, by 
Charles E. Willoz, Philip H. Morgan, and 
Henry Bezon, as commissioners of the Bank 
of Louisiana, in the cases of John Thomhill 
et al. V, Bank of Louisiana, and Mrs. S. Wil- 
liams V. Bank of Louisiana, be, and the same 
is hereby, dismissed out of this court, at their 
costs; that the judgment of the United States 
district court for the district of Louisiana, 
rendered on the 11th day of January, 1870, 
whereby, on the hearing, of the cases afore- 
said, the Bank of Louisiana was adjudged a 
bankrupt, be affirmed; that the order here- 
tofore made that all further proceedings in 
said district court be suspended, and the mar- 
shal enjoined from taking any action under 
the judgment rendered by the said United 
States district court in said suits until the 
further order of this court, be, and the same 
is hereby, rescinded and revoked; and that 
the clerk of the circuit court of the United 
States for the Fifth judicial circuit and dis- 
trict of Louisiana enter this order and decree 
upon the minutes of said court, and certify 
the same to the clerk of the United States 
district cour't for the district of Louisiana.] - 

[NOTE. Application was immediately made 
by the commissioners for an appeal to the su- 

2 [From 5 N. B. R. 367.1 



[23 Fed Cas. page 1143] 

preme court, which was refused by the circuit 
Judge, but TV as subsequently granted by one of 
the associated justices of the supreme court, 
more than 10 days, however, from the date of 
the decree of the circuit court. It was con- 
tended that the appeal, as subsequently allowed, 
operated as a supersedeas from the date of the 
first application, and a decree was made by the 
circuit court that all orders in this cause subse- 
quent to the 21st of January, 1870, be va- 
cated and annulled. Case No. 13.991. After 
the appeal was filed in the supreme court, the 
appellees filed a motion to dismiss the same for 
the want of jurisdiction. The motion was 
granted. 11 Wall. (78 U. S.) 65.] 



Case 'No. 13,993. 

THORNHILL et al. v. LINK. 

[8 N. B. K. 521.] 1 

District Court, S. D. Mississippi. 1873. 

BANKitopTcr — Tbaxsfer of PitoPERTr — Sis 
Months' Limitation — Recced— Effect of. . 

Where a deed is made by A. to B., 'Over sis 
months prior to commencement of proceedings 
in bankruptcy, but not recorded until within the 
sis months, and the local law of the state is, 
such deed "shall take efEect as to subsequent 
purchasers and as to all creditors, only from the 
time of record," hdd, this is a transfer of prop- 
erty within six months, within the intent and 
meaning of the bankrupt act [of 1867 (14 Stat, 
517)]. 

[Cited in Haskill v. Frye, Case No. 6,193,] 

In bankruptcy. 

HILL, District Judge. The acts of bank- 
ruptcy charged are: 

First. That the defendant, being insolvent 
and in contemplation of insolvency, fraudu- 
lently conveyed a portion of bis real estate 
to his wife, and the remainder to his brother- 
in-law, to prevent, &c„ his creditors col- 
lecting their debts, and to withdraw the same 
from being disposed of under the bankrupt 
law; and, 

Second. That he suffered his property to be 
seized and taken upon attachment by some of 
Ms creditors with intent to give them a prefer- 
ence over petitioners and other creditors. 
Petitioners allege the debt due them amounts 
to the sum of one thousand seven hundred 
dollars, for goods and merchandise sold him 
and for money advanced. The defendant, by 
his answer, denies the indebtedness charged 
as due, and owing at the time of the filing 
of the petition, admits that it once existed, 
but insists that it was discharged by the 
transfer of a stock of goods; admits the 
transfer to his wife and brother-in-law. but 
denies the intention and fraud charged, and 
insists it was done in good faith for a valu- 
able consideration, and that the transfers 
were made more than six months before the 
filing of the petition; admits that a portion 
of his goods were taken by attachment, but 
insists that it ^vas not done by his consent or 
sufferance. Upon these issues a large vol- 
ume of proof has been taken and considered. 

The fii*st question to be determined is a ju- 

1 [Reprinted by permission.] 
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risdictional one, for if no debt was due the 
petitioners they have no standing in court 
and the proceeding must be dismissed. The 
proof shows the defendant, when the liabili- 
ty was contracted, represented himself as be- 
ing a planter of means, and promised to dis- 
charge the debt promptly by the shipment 
of cotton; that he also had a store in Yazoo 
city; that he failed to meet the debts as they 
fell due, a portion of which consisted in ac- 
ceptances for goods purchased from other 
New Orleans merchants; that petitioners 
pressed him for payment, when he stated 
that the land upon which he lived belonged 
to bis wife and brother-in-law; that his only 
means of payment were his goods and mer- 
chandise; that he only owed to bis Memphis 
merchants about five hundred dollars for 
clothing, which he would return to them in 
clothing out of the store, having ample means 
to satisfy petitioners' debt Petitioners sent 
an agent to examine the stock and receive 
it in payment, if found to be as represented. 
The proof further shows that before the 
agent aiTived in Yazoo city, the defendant 
had disposed of to his Memphis creditors 
eight hundred dollars worth of the stock, and 
had also disposed of six hundred dollars 
worth of the same to his landlord, in pay- 
ment of an indebtedness to him, leaving a 
remnant of a stock greatly less in value than 
petitioners' debt, if sold for cash. The tes- 
timony of the agent is; that it was not worth 
three hundred dollars in cash; other testi- 
mony places the estimate much higher, but 
it is clear that the agreement to take the 
goods was made upon the representation that 
-the petitioners were to have as much of the 
stock of goods as was sufficient to pay their 
demands. Under this proof the petitioners 
were not bound to take the remnant of the 
stock in payment, so that upon the first prop- 
osition it must be held that the petitioners' 
demand is not satisfied. 

The next question is, was the conveyance 
made to defendant's wife and brother-in-law 
made more than six months before the fil- 
ing of petitioners' petition? If so, then it 
would have the effect of barring this alleged 
act of bankruptcy. 

Upon this branch of the inquiry it is only 
necessary to consider the conveyance to Mrs. 
Link, for if that was not barred, and was an 
act of bankruptcy, it matters not whether 
there were other acts done for which defend- 
ant may be declared a bankrupt. The con- 
veyance bears date, March 2d, 1871, but was 
not acknowledged or filed for registration 
until the 11th of June thereafter, nor is there 
any proof of its prior delivery to Mrs Link, 
consequently, it must be considered as not 
made until the 11th of June, 1871. The pe- 
tition was filed on the 9th of November fol- 
lowing, less than six months afterwards. 
But if a prior delivery to Mrs. Link was. 
proven, still, under the provisions of the stat- 
utes of the state, it could not take effect un- 
til it was filed for registration, so far as the 
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rights of creditors are concerned. By section 
4, art. 23, c. 36, p. 310, of the Revised Code 
of 1857, and adopted by the Code of 1871, 
it is provided "that every conveyance, &c., 
which shall be acknowledged, «S:c., according 
to law, and delivered to the clerk of the prop- 
er county to he recorded, within three months 
after the execution, shall take effect- and be 
valid after the date of its delivery. * * « 
When not delivered to the proper clerk, with- 
in three months after execution, to be record- 
ed, shall take effect as to subsequent pur- 
chasers for a valuable consideration without 
notice, and as to all creditors, only from the 
time when delivered to the clerk to be re- 
corded." The conveyance claimed to have 
been executed to Mrs. Link on the 2d of 
March was not delivered to the clerk for rec- 
ord until the 11th of June, more than three 
months thereafter. Therefore, as to petition- 
ers and other creditors, can only take effect 
on the 11th of June, less than six months 
before the commencement of proceedings in 
this cause. It may be a grave question, 
whether the six months' limitation provided 
in the bankrupt law will apply to any act, 
not in some way made public, so as to give 
notice to all creditors, and whether it will 
apply to any conveyance required to be re- 
corded until it is filed for record. But from 
the conclusion to which I have arrived, this 
question is not necessary to be considered in 
this ease, for the reason that the want of 
proof of delivery, and that more than three 
months had elapsed after the date of the 
deed before its deliveiy to the clerk, it can 
only take effect from that time, and the limi- 
tation does not apply. 

The next question is, was this conveyance 
valid under the provisions of the bankrupt 
law. There can be no doubt of the defend- 
ant's commercial insolvency; he was a mer- 
chant unable to pay his commercial liabili- 
ties as they fell due in the course of business, 
and, admitting that he was indebted to his 
wife, the effect of this conveyance was to 
■ give her a preference over his other creditors, 
and it is evident that it was made with the 
intention to place the land out of the reach 
of his creditors. It is only claimed that he 
owed his wife eight hundred dollars. The 
whole tract was purchased by him at eight 
thousand dollars; three-fourths of the pur- 
chase money belonged to him; the consid- 
eration stated in the deed as having been 
paid him by his wife was five thousand dol- 
lars. The consideration stated in his deed to 
his brother-in-law was four thousand dollars, 
making, in all, nine thousand dollars, when 
the only amounts claimed to have been paid 
him by his brother-in-law is one thousand 
seven hundred dollars, and from his wife, 
eight hundred dollars, in all, two thousand 
five hundred dollars, not r^ore than the 
amount due to the parties holding the other 
note; the land having been sold to pay four 
notes, three of which were owned by the 
defendant, and all amounting to largely over 



the eight thousand dollars for which defend- 
ant purchased 'the land. Both these trans- 
fers were made when petitioners and other 
creditors were pressing defendant for pay- 
ment, some of whom took payment in goods 
at fifty cents on the dollar; under these cir- 
cumstances, to hold that this attempted 
transfer was not an act of bankruptcy, would 
be to ignore the bankrupt act. Having come 
to this conclusion, the other alleged act of 
bankmptcy need not be considered. 

A decree declaring the defendant a bank- 
rupt for the attempted conveyance to his 
wife, as stated, will be entered. 



THORN, The THOMAS P. See Case No. 13,- 
927. 



Case Ho. 13,994. 

In re THORNTON. 

[2 N. B. R. 189 (Quarto, 68); i 8 Am. Law Reg. 
(N. S.) 42.] 

District Court, E. D. North Carolina. 18GS. 

B.iSKiicPTCY— Exemptions — Real Estate. 

Real estate cannot he set apart to a bankrupt 
as exempt property under the head of "articles 
or necessaries." Money can be allowed by the 
assignee, when the exigencies of the bankrupt 
seem to require it, for the temporary subsistence 
of his family. 

[Cited in Re Hay, Case No. 6,253; Re Steele, 
Id. 18,346.] 

The following question arose and was stat- 
ed and agreed to by John W. Hinsdale, Esq., 
attorney for Hess, Rogers & Chambers, cred- 
itor's of said bankrupt, and B. & T. C. Ful- 
ler, Esqs., attorneys for the bankrupt, viz.: 
"Should an assignee in bankruptcy, in ease 
there is a deficiency of personal property, 
aUot to the bankrupt an exemption in real 
estate under section fourteen of the bank- 
rupt act of 1867? In other words, does the 
bankrupt act give to an assignee the discre- 
tionary powers of assigning to the bank- 
rupt real estate to make up deficiency where 
he (the assignee) is of opinion that the bank- 
rupt's exemption under said section fourteen 
ought to amount to five hundred dollars, 
and then is not that amount of personal 
property belonging to the estate over and 
above the articles specifically exempted un- 
der sections seven and eight, chapter forty- 
five, Revised Code of North Carolina?" 

The creditors, through their attorney, John 
W. Hinsdale, insist — 

(1) The term "necessary" is used prin- 
cipally in the laws relating to infants and 
femme coverts. It is always defined as 
personalty and never including real estate. 
Smith, Cont. 216, and note in reference to; 
Tupper V. Caldwell, 12 Mete. [Mass.] 5153. 
An infant can contract for necessaries, but 
however necessary land might be to him, 
the purchase of land by him would not be 



1 [Reprinted from 2 N. B. R. 189 (Quarto, 68), 
by permission.] 
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binding. So in case of femme covert, wbo 
might be in tlie greatest need of a borne, a 
sale of house and lot to her would not bind 
her husband. Freeman v. Bridger, 4 Jones 
<N. O.) 1; Seatoa v. Benedict, 2 Smith, Lead. 
Cas. [p. 431; Tyler, Inf. 105, 112, 117, 120, 
So6, 358].2 

(2) That this is the proper time to take 
exceptions, and solicit the opinion of the 
court. Bankrupt Act, § 14, general clause 
50 (Rice's Manual); General Order in Bank- 
ruptcy, rule 19. 

John W. Hinsdale, for creditors. 
B. & T. O. Fuller, for bankrupt 

BROOKS, District Judge. By the certif- 
icate of Wm. A. Guthrie, register, of the 24th 
July, 18GS, this question is presented: Can 
real estate be set apart by an assignee to a 
bankrupt in case of a deficiency in other 
property and effects? To. answer, the ex- 
emption provided for by the law, I have ex- 
amined with care the authorities cited by 
the counsel representing the creditors, who 
except to the report of the assignee. And 
I have also read with interest the argu- 
ments filed by the attorney for the bank- 
rupt This question has often arisen and 
given rise to animated discussion in my 
presence, but is now for the first time pre- 
sented under the provisions of the law for 
my decision. I am well satisfied that a 
fair and proper construction of the lan- 
guage used in that part of the bankrupt act 
which relates to exempting as well as the 
true spirit and objects of the law will not 
justify or authorize the action of the as- 
signee in this case. The term "other ar- 
ticles and necessaries" as used in the act 
[of 1867 (14 Stat. 517)], cannot be so con- 
«trued as to embrace land without doing 
violence to every meaning heretofore allow- 
ed those terms. It is quite clear, I think, if 
among the property of the bankrupt, none 
or not enough - of the articles specifically 
mentioned in the act' to be exempted, be 
found there, the assignee may report as ex- 
empted other "articles and necessaries" to 
make up the amount required, or the de- 
ficiency (as the case may be,) in the opin- 
ion of the assignee. The whole not to ex- 
ceed, under any circumstances, the sum of 
five hundred dollai-s. 

The suggestion of the counsel for the bank- 
rupt would have much weight if it was a 
matter of discretion, but the court can no 
sooner award an article or kind of property 
not properly embraced within the terms 
used according to a fair construction, than 
it could exceed the sum prescribed. The 
exemption provided for by the bankrupt act 
originated from the same spirit that prompt- 
ed the enactment of our legislative provi- 
sions in favor of widows of intestates, 
a-warding these provisions for their tempo- 
rary support, and as that law restricts the 

2 DFrom 8 Am. Law Reg. (N. S.) 42.] 



commissioners in the kind or species of 
property they shall award, so does the bank- 
ruptcy act restrict the assignee as to the 
kind of property he shall exempt. Now it 
often occurs that this all important purpose 
of the law would be defeated if under no 
circumstances money could be exempted to 
a bankrupt. Yet from the language of the 
law, if money could not be construed to be 
an article or a necessary it would be quite 
clear, I think, that money could not be al- 
lowed. But it is as clear that money may be 
allowed, for it not unfrequently occurs that 
money is quite as necessary to the tempo- 
rary subsistence of a bankrupt and his fam- 
ily, as any article that can be mentioned. 
As the widow of an intestate, upon the 
granting of administration, is presumed to 
be entirely destitute of such articles and 
provisions as are necessary for her support, 
so the bankruptcy act presumes that every 
man who has been adjudged a bankrupt has 
sworn truly and has surrendered all his 
propeity and estate. Then, if this be cor- 
rect, he is alike destitute. Now suppose the 
bankrupt had been a merchant, or banker, 
and has surrendered a large estate in 
"choses in action" and money, but not hav- 
ing been a housekeeper, but from cnoice, 
from motives of economy or otherwise, he 
and his family, consisting ot a wife and 
children, have been inmates of a boarding 
house. He does not own a bed or a chair, 
or any articles of provision, consequently 
there is nothing of the kind in his schedule; 
surely it could not be successfully contend- 
ed that some money would not be necessary 
for the temporary subsistence of such a fam- 
ily. Under such circumstances money may 
be exempted. 

The assignee must advertise the estate 
mentioned in his report as exempted, and 
sell the same to the highest .bidder and ap- 
ply the proceeds as the law directs. 



Case K"o. 13,995. 

The THORNTON. 

[2 Ben. 429.] i 

District Court, S. D. New York. May, 1868. 

Collision"— In a Dock —Vessel Haoling Got — 
Lines. 

Where a schooner, coming into a slip, was made 
fast by lines to a ship, by the permission of those 
in charge of the ship, and thereafter the ship 
desired to leave the slip, and those in cliarse of 
the schooner were requested to cast off the lines, 
and, all parties supposing that they were cast 
off, the ship was hauled out by a tug, and, in 
being hauled out, came in contact with and in- 
jured the schooner, which collision the schooner 
claimed to have been caused by the ship's being 
allowed to fall upon the schooner with the tide, 
and the ship claimed to have been caused by a 
line which should have been cast off but was not, 
and which pulled the schooner towards the ship: 
Held, that, in either ease, the ship was liable for 
the collision. It was the duty of the moving 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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vessel to be certain that all the lines were unfas- 
tened before she began to move. 

In admiralty. 

W. Q. Morton and J. K. Hill, for libellants. 
Beebe, Dean & Donohue, for claimants. 

BLATCHFORD, District Judge. This is a 
libel for a collision which occurred in the 
harbor of New York, between the schooner 
James Bolton and the ship Thornton, on the 
26th of January, 1867, about 10 o'clock, a. 
m., in the slip between piers 26 and 27 East 
river. The schooner came into the slip on 
the evening before, and, by the permission 
of those in charge of the ship, the ship being 
then moored to the lower side of pier 27, 
with her bow headed to the shore, was 
fastened by two lines to the port side of the 
ship. The next morning, the ship being 
about to start to go to sea, those in charge 
of her requested the peraons on board of the 
schooner to cast ofC the lines which fastened 
the schooner to the ship, and which lines 
belonged to the schooner. The evidence is, 
that the persons in charge of the ship, as 
well as those in charge of the schooner, sui>- 
posed that all lines fastening the schooner 
to the ship were removed before the ship 
started. She started, pulled out backwards 
by a steam tug. The tide was flood, with 
running ice. The schooner lay angling to- 
wards the ship, the bow of the schooner to- 
wards the bow of the ship, and the bow of 
the schooner nearer to the bow of the ship 
than the stern of the schooner was to the 
ship, there being a space of several feet be- 
tween the bow of the schooner and the ship. 
The port side of the schooner was fastened 
to vessels on that side of her. The ship, 
as she went out, came into collision with 
the schooner and damaged her seriously. 
The claim on the part of the schooner is, 
that the flood tide carried the stern of the 
ship up and forced her bow down and away 
from pier 27 and against the schooner, and 
caused the collision, and that there was 
room enough for her to have gone out 
straight without touching the schoonei", if 
she had been propei'Iy managed, and that 
there was negligence and carelessness in the 
manner in which she was attached by a 
hawser to the tug, and that thereby her 
bow was permitted to swing down against 
the schooner. On the part of the ship it is 
claimed that the ship went out paiullel with 
pier 27, and that her bow did not fall off 
against the schooner, but that, after she be- 
gan to move, the bow of the schooner was 
pulled toAvards the ship, and it was then 
discovered that a line was left fastened from 
the stai'board side of the schooner to the 
port quarter of the ship, w^hich pulled the 
schooner around, so as to cause the collision 
and do the damage, and that the collision 
was the fault of those in eliarge of the 
schooner, in carelessly permitting the line 
to remain fastened. 



There is much conflicting testimony in 
regard to whether a line was left fastened 
or not from the schooner to the ship when 
the ship staited, and as to whether the ship 
moved against the schooner or pulled the 
schooner by the line against the ship. But, 
in the view I take of the case, it is not im- 
portant to reconcile or solve this conflict, for, 
in any aspect of the case, I think the col- 
lision -was wholly the fault of the ship. 
The schooner was moored and motionless. 
The ship was moving. It was the duty of 
the ship not to collide with the schooner. 
If there was no line fastened from the 
schooner to the ship, then the ship must 
have fallen off from pier 27 and moved 
against the schooner, and it was negligence- 
in her to do so, and she must bear the con- 
sequences. If there was a line fastened, as 
that line had been so fastened by the con- 
sent and permission and with the knowledge 
of those in charge of the ship, it was their 
duty to assure themselves, beyond mistake, 
that the line was unfastened before they 
moved the ship, and it was negligence in 
them to move the ship with such' line fasten- 
ed. As between the two vessels, under the 
circumstances, the duty of seeing that the 
line was unfastened rested wholly on the 
ship. If the schooner had attempted to move 
out of the slip, the ship remaining at rest, 
it would then have been the duty of those 
on boai'd of the schooner to have seen that 
the line was unfastened, and the schooner 
would have been solely responsible for all 
consequences to herself and to the ship of 
her negligently moving with the line un- 
fastened. 

There must be a decree against the ship 
for the damages caused by the collision, 
with a reference to a commissioner to as- 
certain and report the damages. 



THORNTON (BEEDING v.). See Case No, 
1.228. 

THORNTON (BLODGBT v.). See Case No- 
1,554. 



Case Ifo. 13,996. 

THORNTON et al. v. CALDWELL. 

[1 Cranch, C. C. 524.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1808. 

Evidence — Memouan-da — Demand bv Notaiiy — 
Notarial Book. 
If the notary does not recollect the fact of 
making a demand, &c., but produces his notarial 
book in which the fact is stated, and testifies 
that he made the entry in his book at the time, 
and is certain, from those memoranda that lie 
did make the demand as there stated — such evi- 
dence is admissible to the jury. 

Assumpsit [by Thornton and White, commis- 
sioners of the city of Washington] against 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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[Caldwell, administrator of Scott] the indorser 
of a promissory note payal>le 4tli February, 
1801, drawn by XJ. Fon-est for six thousand 
two hundred and sixty-nine dollars and nine- 
ty-two cents. 

Samuel Hanson, a notary-public, was sworn 
for the plaintififs. 

Mr. Jones, for the plaintiff, aslied the wit- 
ness whether he had the note and called on 
General F. for payment on the 9th of Febru- 
ary, 1801. The witness said he had no recol- 
lection of it, but he made a note of it in his 
register of protests, and indorsed on the note 
the words, "Protest, 1.70," which he produced, 
and said he had no doubt of it, but he could 
not speak from his memory; that his memory 
was not refreshed by the book, for he had no 
recollection of the fact, but he had no doubt 
of it He was certain, from those memoran- 
dums, that he did demand the payment as 
there stated. The note was only noted for 
non-payment— never actually protested— that 
is, the protest was never drawn out in form. 

Mr. Jones conteilded that the noting in the 
book is as much an official act of the notary 
as the protest would have been, and is as 
much evidence of the fact of the demand: it is 
the best evidence. The witness means that 
he was in the habit of entering there all notes 
by him protested, the time of demand and tne 
answer given to the demand. That he never 
made an entry in the book which was not 
true. 

P. B. Key and Mr. Caldwell, contra, cited 
Chit. 91. Noting is not sufficient; there must 
bo a protest, if protesting be necessary. The 
notary is a mere agent of the plaintifi5 as to 
giving of notice to the defendant His official 
duty only extends to protesting according to 
the law merchant. His duty at all events did 
not extend beyond demanding payment from 
Forrest the maker, and protesting it for non- 
payment 

THE COURT (having some doubts) admit- 
ted the testimony as competent evidence to 
the jury, not because the notary's book had 
any peculiar authority or validity; but be- 
cause it appeared to be the best evidence 
which under such circumstances could be ex- 
pected. 



Case Wo. 13,997. 

THORNTON v. CHAPMAN. 

[2 Granch, 0. G. 244.] i 

Circuit Court, District of Columbia. May 
Term, 1821. 

AiiBiTUATrox- Notice to Parties— Umpire. 

An umpire must give notice to the parties, 
and to the arbitrators of the time and place of 
his proceeding to act upon the subject submitted. 

Debt [by Nicholas Thornton against Charles 

T. Chapman] upon the awai-d of an umpire, 

Mr. Taylor, for the defendant, objected at 

1 [Reported by Hon. William Crauch, Cliiof 
fudge.] 



the trial, that the umpire had given no no- 
tice to the defendant or to the arbitratoi-s 
of the time and place of his proceeding to 
act upon the matter submitted. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) was of opinion, and instructed the 
jury, that the award would not support the 
plaintifiE's action if they should be of opinion 
from the evidence that the defendant had 
no notice, &e. Non pros. 



Case Ko. 13,998. 

THORNTON v. DAVIS. 

[4 Cranch, C. C. 500.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Injunction — Violatiox — Contempt — Evidence 

to c0stka1>ict affidavit— mlsnomer — 

Petition for Freedom. 

1. If a petition for freedom be filed, and a 
bill for an injunction to restrain the master from 
removing the petitioner out of the jurisdiction 
of the court, the injunction may he granted on 
tlie affidavit of the petitioner; and if the injunc- 
tion be not obeyed, an attachment may issue 
upon a proper affidavit; and, if the party be 
taken upon the attachment, and brought into 
court he will not be discharged until he has giv- 
en security, as required by the rules and prac- 
tice of the court that the petitioner shall be per- 
mitted to attend the trial, &c. 

[Cited in U. S. v. Anon., 21 Fed. 767, 768.] 

2. The court, up'on an attachment of con- 
tempt, by disobeying an injunction, will not hear 
witnesses to contradict the affidavit, nor grant a 
rule to show cause. 

3. The court will not quash an attachment on 
account of a misnomer in the injunction, nor re- 
ceive a plea in abatement. 

Petition [by negro John Thornton] for free- 
dom. 

Upon filing the petition, and a bill for an 
injunction, the chief justice had, in vacation, 
granted an injunction to restrain the de- 
fendant from removing the petitioner from 
the jurisdiction of the court until further or- 
der. 

W. L, Brent now moved for an attachment 
against Oixine Davis, for disobeying the in- 
junction, and removing the petitioner, upon 
an affidavit stating the service and contemp- 
tuous language used by the defendant, on 
the service of the injunction, and his deter- 
mination to remove the petitioner, if he could 
find him, and an offer of $75 if any one would 
find him; and also stating the belief of the 
affiant that he has been removed; and that 
the defendant admitted that he had removed' 
him; and that the defendant was not^a resi- 
dent of tJie District of Columbia, and was 
about to leave it. 

]Mr. Coxe and Mr. Dandridge objected, and 
contended that the practice was to issue, 
first, a i-ule to show cause, and offered to ex- 
amine witnesses to contradict the affidavit 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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But THE COURT (THRIJSTOX, Circuit 
Judge, absent,) refused to hear them; and, 
as the defendant was a non-resident, and 
about to leave the District, refused to grant 
a rule to show cause, but issued an attach- 
ment returnable immediately, it being a case 
of disobedience or the process of this court, 
as a court of chancery, in which case it is 
not usual to issue a preyious i"ule to show 
cause. 

Air. H. B. Robinson, and Mr. Aladison Jef- 
fers, two of the constables of this county, 
having been, in argument, charged by Mr. 
Brent with assisting the defendant in dis- 
obeying the injunction, were permitted to 
speak in their own justification, and, among 
other things, stated facts implicating the 
purity of the professional character of Mr. 
Giberson, one of the counsel of the petition- 
er in this cause, intimating that he had con- 
sented to take $25 for discovering where the 
petitioner was, so that he might be seized by 
the constables who were trj^ing to catch him 
to deliver him up to his master, so tliat he 
might carry him away out of the jurisdiction 
of this court, in violation of the injunction. 

Whereupon Mr. Key, attorney for the Unit- 
ed States, said that, at the suggestion of sev- 
eral members of the bar, he thought it due 
to them and to the court, to request the court 
to take judicial notice of the matter; and, 
with this view, stated the charge in writing, 
and moved for a rule on Mr. Giberson to 
show cause on Thursday next, why he should 
not be dismissed from the bar, or be other- 
wise dealt with as to the court should seem 
proper. 

The attachment against Orrine Davis was 
returned, and the defendant appeared. 

Mr. Coxe, for defendant, moved to quash 
the attachment, on the ground of misnomer, 
and the injunction, because granted on the 
affidavit of the petitioner. The name in the 
injunction is Irrine Davis, not Orrine Davis, 
which is the name in the attachment, and 
is his true name. 

Mr. Coxe, as to the misnomer, cited Wilks 
v. Lorck, 2 Taunt. 399; Rex v. Shakespeare, 
10 East, 83; Petersd. 654, "Misnomer"; 1 
Chit. PL 280. 

Mr. W. If. Brent, contra. It is the usual 
course to grant an injunction upon the affi- 
davit of the petitioner for freedom. 

Mr. Coxe said, in reply, that the authority 
of the court to issue an injunction in such 
a ease, upon such an affidavit, is seriously 
doubted; and that doubt has been suggested 
from the bench. A colored man is, prima 
facie, ar" slave, wno cannot testify in any case. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) gave no opinion as to the effect of 
the misnomer, nor upon the validity of an 
injunction granted upon the affidavit of the 
petitioner, a colored man; but said, tliat as 
the defendant had not denied that he re- 
moved the negi'O after the service of the in- 
junction, there was a technical contempt, 
although he might have had no intention to 



treat the process of the court with contempt. 
And as he is now present in court, and has 
not obeyed the subpoena to answer the peti- 
tion for freedom filed by the negro, by ap- 
pearing and entering into the usual recog- 
nizance to produce the petitioner here at the 
trial, &c.; the court would not discharge 
him from the attachment until he should 
have given the usual security by way of 
recognizance. 

Mr. Dandridge, for the defendant, offered 
a plea of misnomer in abatement. 

THE COURT, however, (THRUSTON, Cir- 
cuit Judge, absent,) rejected it, for the fol- 
lowing reasons: The proceeding by petition- 
for freedom is a summaiy proceeding; it 
has little or no analogy to an action at com- 
mon law, and is not subject to the technical 
rules of pleading. It is a petition by a per- 
son prima facie incompetent to maintain an 
action at law. It is framed in the simplest 
terms; complaining that the petitioner is a 
freeman, but is held in slavei-j' by the per- 
son named, and praying thAt he may be sum- 
moned to answer the petition. The trial of 
the fact as well as the law is to be by the 
court, unless either party should apply to 
the court for the benefit of a trial by jui-y; 
in which case the court is to charge the at- 
tending jury to determine each and all of the 
allegations, contained in the petition, which 
may be controverted; and either party may 
challenge twelve of the jurors peremptorily, 
and may take bills of exception and appeal 
as to matter of law. Here is no original 
writ necessary to give jurisdiction to the 
court, (as in England,) and which is the sub- 
ject of abatement; nor is there any technic- 
al declai-ation which can vai-y from tho 
original writ, and be the cause of its abate- 
ment, or the subject of special pleading. 
There can be no pei*sonal judgment against 
the respondent, the judgment of the court 
only establishes a fact; namely, the freedom 
or the slavei-y of the petitioner. If the right 
person be summoned, which is admitted in 
the plea, it is immaterial by what name he 
is called in the summons. The issue upon 
a petition for freedom is upon the mere right, 
and is as simple as it is in a writ of right; 
and the court will not suffer the merits of 
the case to be smothered in the technicalities 
of special pleading in the one case, any more 
than in the other. 

The respondent can only give a general 
denial to the allegations of the petition, or 
disclaim all title to the petitioner, or deny 
the jurisdiction of the court. But if the re- 
spondent had a right to put in a plea of mis- 
nomer in abatement, the plea now offered 
would be bad on demurrer, for the following 
reasons: 

1. Because there is no original writ to be 
abated; and when, in a plea in abatement, 
the defendant prays judgment of the writ, 
no other writ is intended than the original 
writ issuing out of chancery in the name of 
the king, (teste meipso,) which is the only 
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foundation of the autliority' of the court to 
take cognizance of the cause. 

2. Because it commences with praying 
judgment of the writ, and concludes to the 
jurisdiction of the court; when the matter 
of the plea, if true, does not oust the court 
of its jurisdiction, but is only an excuse for 
the defendant's not answering to that writ 

3. Because it does not conclude with any 
' prayer for judgment. 

In dilatoiy pleas the greatest accuracy is 
required in framing them; and they should 
he certain to every intent. 1 Chit. 4M, 445, 

THE COUKT, therefore, refuses to receive 
the plea. 

1. Because the proceedings in the cause are 
summary. 

2. Because no personal judgment can he 
rendered against the respondent. 

3. Because the plea, if received, would he 
had upon demurrer. 



THORNTON (LEE v.). See Case No. 8,203. 

THORNTON (MADDOX v.). See Case No. 
8,935. 



Case No. 13,999. 

THORNTON et al. v. O'NEALB, 

[1 Cranch, C. 0. 2G9.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1805.2 

MuuiciPAi. CoupoRATioxs— Public Lots in Wash- 
ington— Kesale— Charge TO PUKOHASBn. 

Under the act of Maryland of 1793, c. 58, § 2 
[Laws 1791-98], the commissioners of the city 
■ of "Washington had a right to resell the public 
lots as often as a purchaser should fail to pay 
for them, and charge each preceding purchaser 
with the loss upon the resale. 

' Assumpsit, against the^maker of a promis- 
^sory note, indorsed by Bazil Wood, as surety, 
'and given to the plaintiffs [Thornton & 
"White, commissioners of the city of Washing- 
ton], to secuce the pmrchase-money of lots No. 
1 and 2, in the square No. 107, in the city of 
Washington, dated August 6, 1800. The lots 
had been purchased of the commissioners by 
Morris & Greenleaf on the 24th of December, 
.1793, among many othei-s, amounting in the 
whole to 0000 lots; but having failed to pay 
'the whole of the purchase-money, these, two 
lots were sold again by the commissioners, un- 
der the act of assembly of Maryland, 1793, c. 
58, § 2, for the default of Morris & Green- 
leaf. The defendant [William O'Neale] be- 
came the purchaser at the price of 216 dollars, 
- and gave his note therefor on the 6th of A\i- 
, gust, 1800; the amount then due from Morris 
& Greenleaf for those two lots being 71 dol- 
-lars and twenty-four cents. The act of Mary- 
land, 1793, c. 58, § 2, under which this sale 
was made, is in these words: "That on sales 
of lots, in the said city, by the said commis- 

1 [Reported hy Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in 6 Cranch (10 U. S.) 53.] 
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sioners, or any two of them, under terms oi'^ 
conditions of payment being made therefor at 
any day or days after such contract entered 
into, if any sum of the purchase-money or in- 
terest shall not be paid for the space of thirty 
days after the same ought to be paid, the 
commissioners, or any two of them, may seh 
the same lots at public vendue, in the city of 
Washington, at any time after sixty days* no- 
tice of such sale, in some of the public news- 
papers of Georgetown and Baltimore town,, 
and retain in thehr hands sufficient of the mon- 
ey produced by such new sale to satisfy all 
principal and interest due on the first contract, 
together with the expenses of the advertise- 
ment and sale; and the original purchaser, 
or his assigns, shall be entitled to receive 
from the said commissioners, at their treas- 
ury, on demand, the balance of the money 
which may have been actually received by 
them, or under their order, on the said sec- 
ond sale; and all lots so sold shall be freed 
and acquitted of all claim, legal and equita- 
ble, of the first purchaser, his hears and as- 
signs." These powers and duties of the com- 
missionei-s of the city of Washington were 
afterwards by an act of congress transfer- 
red to a superintendent, and the act of con- 
gress of 1st May, 1S02, c. 41, § 6 (2 Stat. 
176), directs the superintendent to seU all 
the lots which were sold before the 6th 
of May, 1796, "and which the commission- 
ers are authorized to resell in consequenco 
of a failure on the part of the purchasers to 
comply with their contracts." The defend- 
ant had failed to comply with his contract for 
the purchase of these two lots, and the su- 
perintendent sold them to Andrew Ross on 
the 2d of September, 18o2, for eighty dollai-s, 
and at the request of Ross conveyed them to 
James Moore on the 17th of September, 1802, 
having received the purchase-money, namely, 
80 dollars, which the superintendent passed 
to the a*edit of Morris & Greenleaf, on ac- 
count of theh" purchase of the six thousand 
lots, and then brought this suit in the name 
of the former commissioners, to whom the 
note was payable, intending to recover from 
the defendant the difference between the 
amount which he agreed to pay for the lots, 
and the price for which they were sold to 
Ross. The deed fi-om the superintendent to 
Moore stated the default to be in Morris «& 
Greenleaf, in not paying for the six thousand 
lots, and says nothing of the sale to the de- 
fendant O'Neale. 

Upon this state "Of facts, Mr. Morsell, Mr. 
Jones, and P. B, Key, for defendant, prayed 
the court to instruct the jury, that the plain- 
tiffs could not recover upon this note. 1- 
That the commissioners had an election to 
take their remedy in pei-sonam, or in rem, but 
could not pursue both; and that by the sale 
of the lots they made their election, and aban- 
doned their remedy against the person. 2. 
That the superintendent had no right to sell 
to Boss; but having done so, and conveyed 
away the title, they had abandoned the con- 
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tract with O'Xeale, and had treated it as a 
nullity. 3. That the sale to O'Neale was 
conditional, with power in the commissioners 
to resell and vacate the contract. 4. That 
the contract was void by the statute of fi-auds, 
because there was no note, nor memorandum 
of the agreement in writing, and therefore 
there was no consideration for the note. 

1. The commissioners had an election of 
remedies. AVhen a man has an election he 
cannot pursue both. If a mortgagee brings 
ejectment and recovers possession of the 
land, he cannot afterwards sue for the debt. 
So, if a landlord distrain for rent, he can- 
not have an action of debt. So, if a per- 
son having a rent charge, distrain, he cannot 
have a writ of annuity. So, if a man brings 
his action at common law, he waives his rem- 
edy by statute. 2 Inst. 200. 2d. The super- 
intendent had no right to sell to Ross. A 
special authority, in derogation of the com- 
mon law, must be construed strictly. The su- 
pei-intendent had only authority, by the act of 
1 May, 1S02, to sell lots which were sold be- 
fore the Gth of May, 1796, "and which the 
commissioners were authorized by law to re- 
sell in consequence of a failure on the part of 
the purchasers to comply with their eon- 
tracts." The only authority which the com- 
missioners had to resell lots for the default of 
the first purchaser, was under the act ot 
Maryland, 1793, c. 58, § 2. That act only 
authorizes one resale of the same lot, and the 
proceeds of such "new sale" are to satisfy the 
principal and interest due on the "first con- 
tract," and the "original purchaser" is to re- 
ceive the surplus, if there should be any, on 
the "second sale," and the lots resold are to 
be free of all claim, legal or equitable, of 
the "first purchaser." The legislatm-e intend- 
ed that the second sale should be for cash. 
The act does not authorize them to sell on 
credit, but if it does, the whole proceeds of the 
third sale are to go to the credit of the fii-st 
purchaser, so that the intermediate purchaser 
is to derive no benefit from the enhanced price. 
With what justice, then, can he be made re- 
sponsible for the loss on the third saleV The 
commissioners cannot withdraw the consider- 
ation and yet hold the defendant to the con- 
tract. They cannot vacate the contract as to 
themselves, and yet hold the defendant 
bound. 3d. The commissioners themselves 
have considered and treated it as a condition- 
al sale, and as having a right to vacate it if 
the purchase-money should not be punctually 
paid; and they cannot now deny it. 4th. It 
is void by the statute of frauds. The mem- 
orandum by the clerk of the commissioners, 
who acted as auctioneer, is not such a note in 
writing as the statute requires. It must be 
such a writing as will bind the party. It 
must be delivered. If it was not such a writ- 
ing as the plaintiffs were bound to perform, it 
cannot bind the defendant. 1 Bac. Abr. 115, 
tit. "Annuity," 0, "St. Frauds"; Whitchurch 
V. Bevis, 2 Brown, Ch. 559; Hawkins v. 
Holmes, 1 P. Wms. 770, 771; 7 Bac. Abr, 



(Gwillim) tit. "Agreement"; Cooke v. Tombs, 
Ansti*. 420. Giving the note for the purchase- 
money was not such a part performance as 
will take the case out of the statute of frauds. 
1 Bac. Abr. 121 tit. "Agreement," C. 

Mr. Llason, contra. 1. The statute of 
frauds does not affect the consideration of the 
note. The receiving of the notes was in part 
execution of the contract The advertise- 
ment of the terms of sale was signed by the 
commissionei-s. The lots were sold at auc- 
tion, and the price of the lots, and the name 
of O'Neale as the purchaser, were entered in 
the sales-book by the clerk of the commis- 
sioners. 2. The commissioners were public 
agents with delegated powers. Their acts, 
within those powers, were valid. But if they 
exceeded their powei-s, their acts are void, 
and the public are not Dound by them. The 
public are not estopped by their admissions or 
concessions or constructions. Their disposi- 
tion of the proceeds of the sale cannot affect 
their right to sell. Their power extended to 
all sales on credit, past, present, or future. 
Thej' had an unquestionable right to sell the 
lots to O'Neale. The contract with him was 
valid. There was a good consideration for 
the note when it was given. The equity of 
Morris & Greenleaf was gone by the sale, 
even before the money was paid. The com- 
missioners were not bound to sell for cash; 
nor to give credit to Morris & Greenleaf for 
the amount of the saies until actually receiv- 
ed by them. Morris & Greenleaf lost their 
equitable title to the lots, but in lieu thereof, 
were entitled to the surplus arising upon the 
second sale. The commissioners held it as 
their trustees, and could not release O'Neale 
from his bargain, but were bound to enforce 
it for the benefit of Morris & Greenleaf. 

The act of Maryland, 1793, c. 58, § 2, did not 
give any new security. It only hastened the 
remedy, by substituting a resale for the ordi- 
nary decree in chancery for the sale of the 
land, when the purchaser has failed to pay 
the purchase-money; and under such a de- 
cree, the trustee would have no power to re- 
scind his sale, but would be bound to enforce 
it for the benefit of the first vendee. It is 
true that if a mortgagee forecloses the mort- 
gage, and obtains possession, it is satisfaction, 
but not if the decree be for the sale; for in 
that case the mortgagor remains liable for 
the deficit, and is entitled to the surplus. The 
act does not limit the commissioners to one of 
two remedies. They may pursue both until 
they obtain satisfaction. It did not mean to 
deprive them of any benefit which they bad 
before. If the commissioners had no author- 
ity to sell the lots to Ross, the sale to him was 
void, and O'Neale may still compel the com- 
missioners to convey them to him. Moms & 
Greenleaf had a right to the surplus arising 
on the sale to O'Neale, and O'Neale would 
ha.ve a right to the surplus beyond the 
amount due from him, if any had arisen upon 
the sale to Ross. Being entitled to the sur- 
plus, if any, he must submit to the loss. 



i;23 Fed. Cas. page 1151] 

THE COURT refused to give the instruc- 
tion prayed by the defendant's counsel. 

CRANCH, Circuit Judge, contra. O'Neale 
■would not have been entitled to the surplus, 
if there had been any, on the sale to Boss, 
and therefore ought not to be liable for the 
deficit. That is, as he would not have been 
entitled to the difilerence between what he 
agreed to pay to the commissioners for the 
lots, and what they would have received 
from Ross, if they had sold to Ross for a 
greater sum than O'Neale had agreed to 
give; the plaintiffs have no right to charge 
the defendant with the difference in the 
present case. The counsel for the plaintiffs 
has contended that O'Neale would have 
been entitled to .the surplus, if any, and 
therefore he is liable for the deficit. If 
O'Neale would have been so entitled, the 
case would stand thus: Suppose the 1st 
sale to Jlorris & Greenleaf was for $100, 
the sale to O'Neale for $50, the sale to Ross 
for $150, which last sum the plaintiffs have 
received, what then would be the rights of 
the parties? O'Neale would be entitled to 
receive $100, and the act of 17&3 says the 
commissioners shall retain the amount due 
from the first purchaser, Morris & Green- 
leaf, $100; which make $200. But the whole 
sum is only §150, which shows it to be im- 
possible that such) should be the rights of 
the parties. Then the right of O'Neale or of 
the commissioners must be withdrawn. But 
the right of the commissioners to retain $100 
due from aiorris & Greenleaf, is supported by 
the express words of the act of 1793. The right 
of O'Neale is only supported by implication 
and analogy. The impossibility that both 
rights can exist at the same time, totally 
destroys that implication. The right of 
O'Neale to the surplus, therefore, canndt ex- 
ist; it must yield to the superior right of 
the commissioners. The ground, therefore, 
on which the plaintiffs' counsel relies, is 
gone. 

The question then, is, whether the plain- 
tiffs can recover on the notes, if O'Neale 
would not have been entitled to the surplus, 
if there had been any, on the sale to Ross? 
The notes were given for the purchase of 
lots, which lots the plaintiffs have sold to oth- 
ers since the notes became payable. It is 
true the notes were originally given on a 
valuable consideration, viz., the plaintiffs' 
promise to convey the lots on payment of 
the money. After the default of the defend- 
ant in not paying the notes, the plaintiffs 
were no longer bound to convey the lots; 
they had then a right to disaffirm the agree- 
ment, and the defendant, on tendering the 
money after the day of payment, could not 
recover damages at law against the plain- 
tiffs for not conveying the lots. The plain- 
tiffs had a right to release the defendant 
from the contract. Have they done so? If 
they have not at law, they clearly have in 
equity. If O'Neale is not entitled to the 
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benefit of the sale to Ross, and the plaintiffs 
are entitled to recover upon the notes, they 
are entitled to recover the whole sum. But 
if they should recover judgment at law, the 
defendant would enjoin the judgment in 
equity; and upon showing that the plaintiffs 
at law had sold the property to another and 
received its value, equity would decree that 
the money arising from the sale, should go 
in discharge of the notes. The sale by the 
plaintiffs to Ross, was either in affirmance 
or in disaffirmance of their sale to the de- 
fendant. If it was in affii-mance, then the 
sale to Ross was at the risk and for the 
benefit of the defendant. And if the sale 
in this case was at the risk of the defend- 
ant, it would have been for his benefit, if 
the sale had produced more than his notes. 
The principle must be the same in both 
cases. There can be no middle principle 
which can make him liable for the loss, and 
not give him the chance of gain. If there 
had been a surplus on the sale to Ross, there 
is no principle by which the defendant could 
be credited for no more than the amount 
of his notes. But I have shown that the de- 
fendant could not by law receive the benefit 
of the sale to Ross. Hence the sale to Ross 
cannot be considered as in affirmance of the 
contract with the defendant. It must, there- 
fore, be in disaffirmance of 'that contract. 
But the plaintiffs must be consistent through- 
out. They cannot disaffirm for the purpose 
of selling the lots to Ross, and at the same 
time affirm it by holding the defendant lia- 
ble on his notes. The resale, authorized by 
the act of 1793, is in affirmance of the con- 
tract of sale to the firet purchaser. The 
lots are resold, not as the property of the 
commissioners, but of the first purchaser. 
So on a bill in chancery by a vendor of land, 
praying for a sale of the land to satisfy the 
purchase-money due from the vendee to the 
vendor, such a decree and such a sale are 
made in affirmance of the first contract; and 
the land is sold under the decree, not as the 
land of the vendor, (the complainant in eq- 
uity,) but of the vendee. Such decrees are 
grounded on the idea that the vendor has 
a specific lien only on the land, like a mort- 
gage, and that the vendee is entitled to the 
benefit of the increased value of the thing 
sold, if its value has increased, and liable 
for its depreciation, if its value has been 
diminished. It is founded on the principle, 
that by the contract, the right to the land 
is transferred to the vendee, and the right 
to the purchase-money to the vendor. Hence 
it was just and equitable, that, on the re- 
sale by the commissioners, (which by the 
act of 1793 is substituted for a resale under 
a decree in chancery,) the surplus, after re- 
taining the amount of the first pm-chase- 
money, should be paid over to the first pur- 
chaser. 

It is important to bear in mind, that when 
the commissioners resell a lot under that 
act of assembly, they do not sell it as their 
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own property, but as the property of the 
first purchaser. They act as his agents or 
trustees, and not in their own right. But the 
act ot assembly was made for the sole bene- 
fit of the commissioners, as agents of the 
public, and to enable them to collect the 
public money. It was not intended to apply 
to sales made by individuals; it meant to em- 
brace those sales only which the commission- 
ers should make as agents for the public, and 
not those which they might make as the 
agents or trustees of an individual. The 
act of assembly operates merely as a stat- 
utory decree for the resale of all lots sold 
by them as agents for the public, upon de- 
fault being made by the first purchaser, and 
it is only for his default, and to satisfy his 
debt to the public. The commissioners, for 
this purpose, stand in the place of a trus- 
tee appointed to sell under a decree in chan- 
ceiy. The act of assembly does not say 
whether the resale shall be for cash, or on 
credit; nor does it expressly leave that mat- 
ter to the discretion of the commissioners. 
But as the object of the act is to raise money 
from the resale of the lots, and as the act 
does not authorize a resale, but for the de- 
fault, and as the property of the first pur- 
chaser, it is a fair inference, that they were 
obliged to sell for cash; or, that if they 
resold on credit, the resale was to be con- 
sidered void, unless the money was duly 
paid, according to the terms of such resale. 

The act authorized them to sell only the 
property of the first purchaser. Upon the 
fault of the second purchaser, the commis- 
sioners could not sell to a third purchaser 
without considering the second sale as void; 
because, as they were only authorized to sell 
the right of the first purchaser, and as they 
had once sold that, there was nothing left 
for them to sell while the second sale re- 
mained valid. Again, the parties to the sec- 
ond sale had certainly a right by mutual as- 
sent to dissolve the contract The commis- 
sioners have given the most unequivocal evi- 
dence of such assent on their part, because 
they have done that act which they could 
not lawfully do while that contract remain- 
ed in force. They have sold and conveyed 
to another the very subject-matter of the 
contract. No written instrument, no solemn 
specialty, could more clearly demonstrate its 
dissolution. The assent of the defendant to 
the same dissolution was evidenced (prior to 
that of the commissioners) by his refusal to 
pay the notes. By that act he waived the 
contract, and at law could never insist upon 
its performance. His assent is further tes- 
tified by the present defence which he now 
sets up. 

The commissioners, having no right to sell 
for the default of O'Neale, and having no 
right to sell the lots as the property of 
O'Neale, but having sold for the default of 
Morris & Greenleaf, and as their property, 
(for whose default and as whose property 
only they were authorized by the act to sell) 



have completely disaffirmed the contract with 
O'Neale; and, having done so, they must 
act consistently throughout: the disaffirm- 
ance goes back to the inception of the con- 
tract, and prevents them from sajing there 
was any consideration for the notes at the 
time they were given. 

Verdict and judgment for the plaintiffs. 

Reversed by the supreme court of the United 
States. G Crunch [10 U. S.] 53. 



Case Ifo. 14,000. 

THORNTON v. STODDERT. 

[1 Oraneh, 0. O. 534.] i 

Circuit Court, District of Columbia. Jime 
12, 1809. 

Witness— CoMPETENcr — Evidence — Memouanda. 

— Notes — Demand op Payjiext— Whem to 

BE Made — Notice. 

1. The superintendent of the city of Washing- 
ton, was a competent witness in an action 
brought in the name of the former commission- 
ers, although all their rights and duties had de- 
volved on him by force of the statute. 

2. If a notary-public produces his register of 
protests, containing a memorandum of the de- 
mand, &c., and testifies that he is sure that the 
entry is correct, that he made it at the time and 
that it has not been altered, such evidence is ad- 
missible to prove the demand, although the no- 
tary had otherwise, no recollection of the fact. 

3. If Saturday be the last day of grace, a de- 
mand of payment on Monday, is too late to 
charge the indorser. Subsequent acknowledg- 
ment and promises made under an ignorance of 
the fact of such neglect of demand, or of the 
law arising upon such neglect, are not obligatory. 

4. The court refused to repeat the instructions 
given in O'Neale's Case. 

5. If the defendant indorsed as surety as to 
any part of the amount of the note, he was en- 
titled to strict notice. If he was jointly inter- 
ested with the maker in the property for the pro- 
tection of which the note was given, he was not 
entitled to notice. 

Assumpsit [by Thornton, surviving com- 
missioner, against Stoddert] upon an indorse- 
ment of a promissoi-y note drawn by U. For- 
rest, for $16,407, due 4-7th of Februai-y, 1801, 
dated 6th of August, 1800. The writ issued 
23d of April, 1803. 

Mr. Jones, for plaintiff, offered 3Ir, Thomas- 
Munroe, as a witness. 

Mr. Morsell and Mr. C. Lee, objected: That 
all the rights of Thornton, and the other 
commissioners of the city of Washington, 
vested in Mr. Mimroe, by the act of con- 
gress of May 1, 1802 (2 Stat. 181), U-ider 
which he was appointed superintendent. 
He is bound for the costs, as much as an 
administrator. This cause is to be consid- 
ered as if Mr. Munroe was the nominal plain- 
tiff- 

THE COURT stopped Mr. Jones, in reply,, 
being of opinion that no interest was dis- 
closed in Mr. Munroe. The only objection 
which could have been made would be the 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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teebnical objection tliat te was plaintiff, (if 
that bad been tbe case.) But as he is not 
plaintiff, we can see no interest whatever 
that can exclude him from being a witness. 

Samuel Hanson, a notary-public, being 
called, produced a book which he called a 
register of protests, in which was an entry 
of his having called on Forrest upon the 9th 
of February, for payment, and testified that 
he was sure that the entry was correct; that 
it was made at the time in his handwriting, 
and had not been altered; but he had other- 
wise no recollection of the fact. 

THE COURT admitted his testimony as 
competent to prove the fact of the demand. 
Bill of exceptions taken. 

THE COURT decided that as the 7th of 
February was the last day of grace, and the 
8th was Sunday, payment of the note ought 
to have been demanded of Forrest on the 
7th, and a demand on the 9th, was too late, 
all the parties living in the same town. 

THE COURT also decided that any subse- 
quent acknowledgments or promises made by 
the defendant under an ignorance of the fact 
of such neglect of demand or of the law aris- 
ing upon such neglect, were not obligatory. 

THID COURT also decided that, they would 
not reconsider now the questions of law, de- 
cided in the case of O'Neale now before the 
supreme court, and refused to give the like 
instructions as in that case, 

THE COURT, (ilonday, June 12th, DUOK- 
ETT, Circuit Judge, absent,) was of opinion, 
that if the defendant indorsed the note as 
surety for Forrest, as to any part of the 
amount of the note, he was entitled to strict 
notice as indorser, althqugh he was inter- 
ested separately in paii; of the note, and that 
the plaintiff could not recover unless he prov- 
ed a demand on U, Forrest before the 9th of 
February. 

But if the defendant was jointly interested 
with Forrest, in the property, to relieve 
which from forfeiture the note was given, 
then the defendant was not entitled to no- 
tice, being as much the principal debtor as 
U. Forrest. 



THORNTON (WALLIS v.). 
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Case "No. 14,001. 

THORNTON v. WASHINGTON. 

[3 Cranch, 0. C. 212.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1827. 

Justice of Peace — Appeal — Distkict of 
Columbia. 

No appeal lies from the. judgment of a justice 
of the peace, unless the "debt or demand" ex- 
ceed the sum of five dollars. 

Appeal from the judgment of a justice of 
the peace for a penally of five dollars, for 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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not registering a dog, according to the by- 
law of the corporation of "Washington, of 1st 
of April, 1820. Burch, Dig. p. 83, § 20. 

The appeal was dismissed by THE COURT 
without costs, (nem, con.) no appeal being 
given by the seventh section of the act of 
congress [2 Stat. 239], unless "the debt or 
demand doth exceed the sum of five dollars." 
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Case 1^0. 14,002. 

In re THORP. 

[2 Ware (Day. 290) 294; i 4 N. Y. Leg. Obs. 
377.] 

District Court, D. Maine. June 12, 1846. 

BASKRUPTcr — ^Fdnds in^ Assignee's Hands — Ix- 
TEHEST— When Chakgeable— Pkofits. 

1. The principles on which courts of equity 
charge trustees, assignees, and executors witli 
interest on trust money in their hands, are, that 
they have either used it in their own business, 
or improperly neglected to invest it. 

2. Where there has been gross neglect, the 
court will sometimes make annual rests and 
charge them with compound interest. 

3. If the trustee use trust money in trade, it 
is a breach of trust, and he will be charged witli 
all the profit he has made, but if there has been 
any loss, that must be borne by himself. 

[Cited in Re Neweomb, 32 Fed. 828.] 

4. Under the bankrupt law [of 1841 (5 Stat. 
440)], assignees are chargeable with interest on 
all money which they have collected, if not paid 
into the registry within sixty days after it is 
received. 

In this case, objections were made by True, 
the only creditor who had proved a debt, to 
the alloAvance of some of the charges of the 
assignee for his personal services; and he al- 
so asked, in his petition, that the assignee 
might be charged with interest on the amount 
in his hands, from the time that the money 
was received until it was paid into -the regis- 
try. The case was submitted, without argu- 
ment, on the statement of the assignee. 

WARE, District Judge. The objections of 
the creditor to the charges of the assignee, 
I feel no difficulty in overruling. It appears, 
from his statement, that he had considerable 
difficulty in disposing of the property. He 
obtained an authority, in the first instance, 
to sell by auction. But having reason to be- 
lieve that a combination was formed be- 
tween the bankrupt and his neighbors, to 
prevent competition at the sale, for the pur- 
pose of allowing the property to go back 
to the bankrupt at a nominal price, he ap- 
plied to the court and obtained authority to 
sell at private sale. Under this authority, 
he sold the property, which was a small piece 
of land and all the assets of the bankrupt, 
for 75 dollars, which was believed to be a 
fair price. The assignee appears to have act- 
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ed with prudence and good judgment, and 
for the best interest of the creditors, and his 
charges are moderate and not at all beyond 
what are allowed in such cases. He received 
the money in April, 1844, and deposited it in 
January, 1846. By the 9th section of the 
banki'upt law, the assignee is required to pay 
into the registry all assets received in money, 
within sixty days after they come into his 
hands. In this ease, the assignee retained 
it about a year and a half, after the law re- 
quired him to deposit it in court. For this 
time, the creditor contends that he ought to 
pay interest. But the creditors can equitably 
demand interest only on the sum to be dis- 
tributed, after deducting the charges of ad- 
ministration. These amount to $42.45, leav- 
ing but ?32.93 for distribution. The assignee 
makes no objection to being charged with in- 
terest, although he offers as an excuse for 
not depositing the money, the smallness of 
the sum and his expectation that more prop- 
erty might come into his hands, and that he 
delayed paying the money over in order to 
make, of so small a sum, but a single deposit. 
The principles, on which courts of equity 
charge assignees in bankruptcy, executors, 
and other trustees with interest on money 
collected and retained in their hands after it 
ought to be paid over or invested, are per- 
haps as well settled as any rules in equity 
jurisprudence. The general result of all the 
cases is stated by the master of the rolls, in 
Rocke V. Hart, 11 Ves. 58, to be that they are 
charged with interest on two grounds, either 
that they have made use of the money them- 
selves or neglected to invest it for the benefit 
of the estate. For a simple neglect to pay 
over or invest the money, when that is part 
of their duty, the practice of the court of 
chancery in England is, to charge them with 
interest at the rate of four per cent But if 
they use the money in their own business, 
they are charged interest at five per cent. 
And if they mix the trust-money with their 
own, as by depositing it to their own credit 
with a banker, they are presumed to use it 
in their trade or business. Treves v. Towns- 
hend, 1 Brown, Ch. 384; Newton v. Ben- 
net, Id, 361. Where there has been gross 
negligence, and the money has been kept by 
the trustee for a long time, the court, in tak- 
ing the account, will direct annual or semi- 
annual rests to be made, carrying the inter- 
est into the principal and making compound 
interest. Raphael v. Boehm, 11 Ves. 92; 
same case, 13 Ves. 407. These rules have 
been adopted and steadily acted upon by the 
courts of this country. The general prhici- 
ple on which the court acts is, that the trus- 
tee shall not be allowed to make a profit out 
of the trust property for his own benefit. If 
he uses the trust-money in his own business 
or trade, it is a breach of trust, and he is 
held to account for all the profit he has made 
by the use of the money, but if, in this mis- 
appropriation of the trust fund to his own 
use, there is a loss, it must be borne by him- 
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self. The rule of the court may appear to 
have something of rigor and severity in it 
but it is firmly upheld in practice. All the 
profit, as far as the trust money can be 
followed, shall go to the cestui que tnist or 
equitable owner, but all the risk of loss is 
imposed on the trustee as a penalty for the 
violation of his duty. 2 Story, Eq. Jur. §§ 
1277, 1278; Schieffelin v. Stewart, 1 Johns. 
Ch. 620; Dunscomb v. Dunscomb's Ex'rs, 
Id. 508. The object of this strictness is, to 
secure a faithful administration of the trust 
by removing from the trustee all tempta- 
tions to a departure from his duty, as well 
as to do justice to the cestui que trust 

The rules adopted by the courts of equity 
on this subject substantially agree with the 
decisions of the Roman law from which they 
were perhaps borrowed. By that law, a tu- 
tor was allowed six months to invest the 
money of his pupil or ward, which he re- 
ceived at the time of his appointment; and 
if not invested in the purchase of land, or 
loaned within that time, he was charged 
with interest for simple neglect Dig. 26, 7, 
15. But for money which he afterwards 
collected in the administration of the trust, 
he was allowed but two months. Id, 26, 7, 
7, § 11, If he applied the money to his own 
use, he was not charged merely with the 
customary interest of the place ex more 
regionis, but was held to pay gravissimas 
seu legitimas usuras, a higher rate of inter- 
est by way of penally for a breach of trust, 
as a court of equity will charge a trustee 
with compound interest under the like cir- 
cumstances. Id. 26, 7. 7, § 10; Voet ad 
Pand. 26, 7, 9. Such a coincidence on a par- 
ticular subject between two highly culti- 
vated systems of jurisprudence, whether the 
decisions of one were borrowed from the 
other, or the courts of both were led to the 
same conclusions by independent reasoning, 
serves but to show that the doctrines are 
founded in natural justice and in a wise 
policy. 

In the present case, I am fully satisfied 
that the assignee acted with conscientious 
fidelity in administering on the estate, and 
made the most that he could out of it for 
the benefit of the creditoi^. The amount, 
with which he is on any principle chargeable, 
is but a trifle, but the principle involved is 
important The law requires the assignee to 
pay into the registry all money within two 
months after it is received, giving the same 
time to pay over money which a Roman tutor 
was allowed to reinvest money that he had 
collected. It does not add in default of 
paying within the time that he shall be 
charged with interest. But having fixed the 
time for paying or depositing the money, the 
law of equity comes in and says that, if not 
paid at the time, the assignee shall be chai-ge- 
able with interest, if he has not a reason- 
able excuse for not complying with the or- 
der of the statute. "When the sum is small, 
or the assignee is prevented by the distance 
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of his residence from the court, or other 
causes, from depositing money punctually, 
the rule is not so rigorous but that a reason- 
able indulgence may be allowed as to the 
time. In the present case interest Tvill be 
charged for one year and a half. . 



Case No. 14,003. 

THORP et al. v. The DEFENDER. 

[1 Bond, 39T.] i 

District Court, S. D. Ohio. Oct Term,. 1860. 

COLLISIONr-illVER NaVIGATIO:* — RlJLBS — ASCEND- 
ING AND Descending Boats— Citoss- 
' iNG Channei/— Damages. 

1. The second rule of navigation adopted by 
the board of supervising inspectors, under the 
steamboat law of 1852 LIO Stat. 61], giving an 
ascending boat the right to choose the side she 
prefers to take, vehen meeting a down boat, must 
have a reasonable construction, and can not be 
understood as giving the up-stream boat a riglit 
under all circumstances of choosing her line of 
navigation. 

[Cited in The Marshall, 12 Fed. 922.] 

2. If an ascending boat is coming up on one 
shore, and a down boat is seen above on the op- 
posite side, the river being wide, with an ample 
depth of water in the intervening distance be- 
tween the boats, and the up-stream boat is not 
required for business purposes to make a cross- 
ing, she ought by one sound of the whistle to 
signify her purpose of keeping up the same side. 
She has no right unnecessarily or capriciously to 
require the descending boat to change her course. 

3. It is a sound rule of navigation applicable 
to the western rivers, recognized by courts exer- 
cising admiralty jurisdiction, that an ascending 
boat should not cross a channel when a descend- 
ing boat is so near that it would be possible for a 
collision to occur. 

4. A descending boat has a right to the chan- 
nel of the river, and, while in her proper place, 
it is the duty of the ascending boat so to regu- 
late her movements as to keep out of the way. 

5. It is a great error, and one which must al- 
ways incur hazard of a collision, for an ascend- 
ing boat to atteinpt to cross the bow or in front 
of the descending boat unless the distance be- 
tween them is such as to exclude the possibility 
of their coming in contact. 

, 6. An up-stream boat, wishing to cross a chan- 
nel when a boat is coming down, must either 
slacken her speed or stop altogether until the 
down boat has passed, and this rule is not afOeet- 
ed by the fact that the signals between the boats 
give the ascending boat the choice of sides; for 
it is a paramount rule of navigation that, if pos- 
sible, collisions must be avoided, and an error 
by one boat will not justify another in running 
into her unless it was unavoidable. 

7. If a mutual fault occasions a collision, the 
damages for the injury must be divided between 
the boats; but if the fault was wholly on one 
side, the culpable boat must bear the entire loss. 

[This was a libel by Oliver P. Thorp and 
othei-s against the steamboat Defender.] 

Mills & Hoadly, for libellants. 

Lincoln, Smith & Warnock, for respond- 
eUts. 

OPINION OF THE COURT. This suit is 
prosecuted by the libellants, as owners of the 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



steamboat William Baird, to recover dam- 
ages for injuries resulting from a collision 
with the steamboat Defender, which occur- 
red on the Mississippi river some sixty miles 
above Vicksburg, about twelve o'clock, in 
the night of November 4, 18o6. The case 
made in the libel is, in brief, that the Baird, 
properly manned and equipped as a freight 
and passenger boat, was proceeding on a 
trip from New Orleans to St. Louis, and 
when near what is called the Tennessee 
landing, * steering up the Mississippi shore, 
the pilot was about to make the usual cross- 
ing to the Louisiana shore, when he discov- 
ered the Defender about one mile^above, com- 
ing down near the Louisiana side, and about 
to cross from that side to the opposite shore; 
that on seeing the descending boat, the pilot 
of the Baird sounded two blasts of the whis- 
tle as a signal that he wished to take the 
larboard side in passing the Defender, and 
that the pilot of the latter boat thereupon 
sounded his whistle twice, to indicate his 
acceptance of the Baird's signal; that the 
Baird, in accordance with the signals, was 
immediately pointed across toward the Lou- 
isiana shore, and in her efforts to get. to the 
larboard, was running nearly square across 
the river; that the Defender pursued the 
proper course of a down boat, under the 
signals which had passed, until she came 
within a short distance of the Baird, and 
then straightened down stream, and came 
"head on" against the starboard quarter of 
the Baird, striking her about the middle of 
the boilers, displacing the boilers, breaking 
the connection steam-pipes, carrying away 
the stax'board guard, and crushing in some 
of the planks of the hull, thereby causing 
the water to flow in rapidly, and endanger- 
ing both the boat and cargo, and making it 
necessary to throw overboard a large quan- 
tity of salt and lumber, which were a part 
of her cargo. 

The libel contains the usual averment that 
the collision resulted solely from the miS: 
management and fault of those in charge- of 
the Defender, and the libellants claim full 
damages for the loss of, and injuries to, the 
cargo, for the costs of repairing the injuries 
sustained, and for the detention of the boat 
while the repairs were in progress. 

The answer of the respondents sets forth 
that the pilots of the Defender, the boat being 
near the Louisiana shore, at a point called 
Pecan Grove, saw the Baird coming up on the 
Mississippi side, and when nearly opposite 
Benhampton two whistles were heard from 
the Baii-d, indicating the wish of the pilot to 
pass up on the lai*board side; that the signal; 
though unusual and not according to the 
proper course of navigation, was accepted by 
the pilot of the Defender, and responded to 
by two whistles; that he immediately point- 
ed his boat toward the Mississippi shore, in- 
tending to make a long crossing, and head- 
ing to a point a short distance above Ben- 
hampton, thus leaving ample room for the 



THORP (Case No. 14,008) 



[23 Fed.- Gas. page 1156] 



Baird to pass up on the tiouisiana sitle, for 
■which she had signaled; that in violation of 
her signal the Baird continued some distance 
up the Mississippi side, and when within 
one hundred yards of the Defender, sudden- 
ly changed her course to the larboard and 
ran nearly square across toward the Louisi- 
ana shore, and directly across the bow of the 
descending boat; that the Defender, being 
near tlie middle of the river, quartering to- 
ward the Mississippi shore, with her star- 
board bow struck the starboard quarter of 
the Baird, near the middle of the boilers, 
tnereby giving a glancing blow, quartering 
aft in its course. 

The respondents also aver that the De- 
fender, after accepting the signal of the 
Baird, pursued the proper line of navigation, 
without any material change of direction; 
and that the sole cause of the collision was 
the sudden change of the Baird to the lar- 
board, and her attempt to cross the bow of 
the Defender, when the boats were so near. 
The answer further avers, that the collision 
occurred just below the Tennessee landing, 
about one-third of the way from the Missis- 
sippi shore, and that it resulted solely from 
the fault of the Baird. 

The answer also alleges that the Defender 
suffered damage to a small amount, for 
which the respondents claim compensation. 
And they also assert a claim for salvage 
service rendered the Baird, in saving the 
boat and cargo from entire loss. 

The merits of this conti'oversy obviously 
lie within a narrow compass. The parties 
agree in their statements of some of the 
facts involved in this collision. But as to 
the eoui'se and position of the boats previous 
to and at the time of the accident, their the- 
ories are in direct conflict, and both can not 
be sustained. The libellants contend that 
the Defender did not run in accordance with 
the signal given and accepted. They in- 
sist that, instead of crossing to the Missis- 
sippi shore, she kept near the middle of the 
river, and when within a hundred yards of 
the Baird, wrongfully changed her direction, 
and steered, head on, toward the Baird, and 
ran into her as she was crossing to the Lou- 
isiana side. On the other hand, the re- 
spondents insist that, in obedience to the 
signal, their boat, at the time of the collision, 
was passing down nearer the Mississippi 
than the Louisiana shore, slightly quaiter- 
ing toward the Mississippi side, in the usual 
and proper place for a descending boat, and 
that the Baird, in plain violation of an estab- 
lished rule of navigation, when the boats 
were from one hundred to two hundred yards 
apart, attempted to make a straight crossing 
directly across the bow of the Defender, 
and that by reason of this movement the De- 
fender unavoidably, and without any fault 
on her part, came in contact with her. 

As to some of the facts involved in this 
controversy there is no conflict, eitlier in 
the statement of the parties or the evidence 



adduced. There is no dispute as to the sig- 
nals which passed between the boats, nor 
is there any disagreement In the evidence, 
that the Baird was coming up, near the 
Mississippi side, when the Defender was 
first seen, about a mile above, near what 
the witnesses call a false point on the Lou- 
isiana shore. Nor is there any question that 
the liver was wide the whole distance be- 
tween the. boats when the signals passed. 
It is equally certain there was sufficient 
depth of water for either boat, from shore to 
shore. It was about twelve o'clock at night, 
but not so dark as to prevent a boat from be- 
ing distinctly seen a mile distant, or to ren- 
der navigation difficult or dangerous. 

In reference to these general facts, It is 
very obvious that the collision could not 
have occurred without fault of one or both 
boats. And the question presented is, whicli 
boat is to be held responsible for the injury 
and loss resulting from the collision. The 
respondents insist that the first error or fault 
was committed by the Baird in signaling 
for the larboard or Louisiana shore. And 
the preponderance of the proof as to the 
proper and usual way of navigating the 
river at that point sustains this view. 
There is no evidence that the Baird had any 
business call to the opposite shore, and no 
reason is perceived why she could not have 
kept up the Mississippi side, at least until 
the descending boat had passed. There was 
sufficient water along that shore, nor does 
it appear that there was any difficultj- in 
pursuing that course. It would seem, there- 
fore, that the pilot of the Baird erred in 
signaling for the larboard side. But it is 
insisted by the libellants that, by rule 2 of 
the rules of navigation adopted by the board 
of supervising inspectoi*s under the steam- 
boat law of 1852, it is the light of the as- 
cending boat to choose the side she prefers 
to take when meeting a down boat. That 
rule provides that the pilot of the ascending 
boat shaH, by one sound of the whistle, in- 
dicate his wish to keep to the starboai'd of 
the descending boat, and if he whistles for 
the larboard or left side, he is required to 
give two sounds of the whistle. And the 
descending boat is required to respond 
promptly by corresponding signals to sig- 
nify the assent of the pilot to the signal 
from the other boat; and both boats are 
then to be steered in accordance with the 
signals. This rule must have a reasonable 
construction. It can not be understoou as 
giving the up-stream boat a right, under all 
circumstances, of choosing her line of navi- 
gation. If the ascending boat is coming up 
on one shore, and a down boat is seen above 
on the opposite side, if the river is wide, 
with an ample depth of water in the inter- 
vening distance between the boats, and the 
up-stream boat is not required for business 
pui-poses to make a crossing, she ought, by 
one sound of the whistle, to signify her pur- 
pose of keeping up the same side. She has 
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no right, unnecessarily or capriciously, to 
require the descending boat to change her 
course. The object of this rule, and all 
other rules of navigation, is to avoid col- 
lisions. . But it is obvious that the danger 
of collisions would be greatly increased if 
either boat, in the circumstances supposed, 
could by signals require the other boat to 
cross the river, and thus materially change 
her direction. There could be no possible 
danger of coming together if each kept on 
the course she was steering until they had 
passed each other. It would seem clear, 
therefore, that the Baird was wrong in 
claiming the larboard or Louisiana shore in 
ascending the river. But it is contended by 
the libellants, that if the signal of the Baird 
was erroneous, yet, as it was recognized and' 
accepted by the pilot of the Defender, it 
can not be imputed to the former boat as a 
fault. I can, however, see no ground for 
holding that the acceptance of an eiToneous 
signal, if injui-y results -from such signal 
Without any fault on the part of the boat 
which receives it, can exonerate the boat 
which gives it. In this case it was not a 
fault in the Defender that she signified her 
willingness that the Baird should have the 
choice of sides. It was not an admission 
that she had, under the circumstances of 
the case, a right to choose tne larboard side; 
and the acceptance of the wrong signal only 
laid the obligation upon the Defender to 
obey it in good faith, and that the bo.at 
should be sliillfully steered in accordance 
with it. If thus acting, and without fault in 
her navigation, the Defender came in con- 
tact with tlie Baird, and inflicted an injury 
on her which can be traced to the erroneous 
signal given by that boat, there is no ground 
on which she can be held responsible for it. 
But there is no necessity to discuss, or to 
decide upon the effect of the erroneous sig- 
nal by the Baird. There is another aspect 
of the case, that seems decisive of the ques- 
tion of fault, as between these boats. It is 
clear from the evidence that the Baird was 
not steered in accordance with the signal 
given and accepted, and that her course was 
in direct violation of a well-settled and im- 
perative rule of navigation. It was clearly 
the duty of her pilot, under the signal he 
had given, if the distance between the boats 
was such as to have rendered a crossing 
practicable without danger of collision, to 
have passed at once to the larboard side. 
Instead of this, the weight of evidence clear- 
ly shows that, for some time after the sig- 
nals passed, she kept up the Mississippi 
shore, quartering toward the Louisiana side, 
until the Defender was not exceeding two 
hundred yards above her, when she suddenly 
changed her course more to the larboard, 
and was, according to the evidence, on both 
sides, nearly square across the river, just 
preceding and at the time the boats came 
together. This fact is averred in the libel, 
and is amply sustained by the evidence. It 
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is equally certain, that the Defender, from 
the time she accepted the signal of the 
Baird, was steered,, without any material 
deviation, on a line obliquely tending toward 
the Mississippi shore, and had progressed, at 
least, to the middle of the river, and, as 
many of the witnesses testify, was' at the 
time of the collision nearer the Mississippi 
than the Louisiana shore. In this position 
of the two boats, a more palpable error can 
not well be conceived of, than that commit- 
ted by the Baird, in attempting to pass in 
front of, or across the bow of the Defender. 
It would seem that when this attempt was 
made, the boats were not more than one 
hundred or one hundred and fifty yards 
apart, and a collision would be the inevita- 
ble result of attempting to cross before the 
descending boat. At the time this occur- 
rence took place, there was an express rule 
adopted by the board of supervising inspect- 
ors, which prohibited such a course. That 
rule declared, that "it shall not be lawful 
for an ascending boat to cross a channel 
when a descending boat is so near that it 
would bepossible foraeoUision toensuethere- 
from." If such a rule had not received the 
sanction of the board of supervising in- 
spectors, there can be no question that it 
must be recognized, by courts exercising ad- 
miralty jurisdiction, as a sound rule of navi- 
gation, applicable to the Western rivers. It 
is well settled that a descending boat has 
a right to the channel of the river, and that 
while in her proper place, it is the duty of 
the ascending boat so to regulate her move- 
ments as to keep out of the way. And it 
is very obvious that it is a gi-eat error, and 
one which must always incur the hazard of 
a collision, for the ascending boat to attempt 
to cross the bow, or in front of the descend- 
ing boat, unless the distance between them 
is such as to exclude the possibility of their 
coming in contact This rule of navigation 
has its foundation in good sense. Experi- 
ence proves that in the navigation of the 
Western waters, great errors are often made 
in estimating distances, more especially at 
night or in bad weather. As a rule of pru- 
dence, therefore, the up-stream boat, wish- 
ing to cross a channel when a boat is coming 
down, must either slacken her speed, or stop 
altogether until the down boat has passed. 
And this rule is not affected by the fact that 
the signals between the boats give the as- 
cending boat the choice of sides. It is a 
paramount rule of navigation that, if possi- 
ble, collisions must be avoided, and an eiTor 
by one boat will not justify another. in run- 
ning into her, unless it was unavoidable. 

That the Defender was in the right place 
for a descending boat, at the time of the 
collision, near the xoiddle of the rivet* her 
head pointed toward the Mississippi shore, 
and that the Baird was running nearly at a 
right angle with the Louisiana shore, is not 
only proved by the witnesses who testify as 
to the course and position of the two boats. 
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but is conclusively establislied by a control- 
ling fact in the ease, whicli does not admit of 
doubt or eontroyersy. The fact referred to 
is, that tlie blow received by the Baird was 
upon her starboard quarter, opposite the 
boilers, and raked aft for the distance of 
about twenty feet. Now, the theory of the 
libellants is— and such are the averments in 
the libel— that the Defender, after the sig- 
nals, was steered correctly, until near the 
Baird, when she ebanged to tlie starboard, 
and came "head on" against the starboard 
side of the latter boat. Upon this theory, 
the Defender would have struck the Baird 
either at a right angle, or quartering in 
the direction of her bow. But, as before 
Stated, the Defender came obliquely against 
the Baird, inflicting a glancing blow, raking 
toward the stern. The evidence most satis- 
factorily proves that this was the character 
of the blow. The carpenters on both boats 
so describe it in their depositions, and in 
the diagrams which they annex. And this 
fixes the position of the boats, at the time of 
the collision, with all the certainty of mathe- 
matical proof. 

Upon the whole, the following conclusions 
are satisfactorily attained in regard to this 
collision: 1. That the Baird did not, in ac- 
cordance with her signal, attempt an im- 
mediate crossing to the Xrouisiana shore, but 
kept up some distance near the Mississippi 
side, and was then turned nearly square 
aci^ss the river, and was in that position 
when the boa+s came together; 2. That the 
pilot of the Baird was greatly in fault in 
thus attempting to cross the bow of the 
descending boat; 3. That this error was the 
direct cause of the collision. 

It remains only to inquire whether there 
was any fault on the part of the Defender, 
justifying a decree for a division of damage 
resulting from the collision. It is well set- 
tled, that if there was mutual fault, lae 
damages for the injury must be divided be- 
tween the boats; but if the fault was wholly 
on one side, the culpable boat must bear 
the entire loss. In my judgment there is no 
ground for such a division in the present 
ease. The weight of the evidence shows 
clearly there was no fault in the manage- 
ment of the Defender. As to her course, the 
following propositions are sustained with 
reasonable ceitainty: 1. That the Defender, 
when the signal of the Baird for the larboard 
side was given and accepted, was descend- 
ing nearest the Louisiana side, and that in 
accordance with the signal her course was 
immediately changed toward the Mississippi 
shore; 2. That being thus steered, without 
any material variation in her course, she 
had reached the middle of the river, and 
was probably nearer the Mississippi than 
the Louisiana side when the collision hap- 
pened, thus leaving ample room for the 
Baird to pass to larboard, according to her 
signal; 3. That when the Baird turned sud- 
denly to the larboard, attempting to cross in 



front of the Defender, the latter boat seeing 
the danger of a collision, did all she could 
to avoid it, in stopping and backing as soon 
as possible. 

In their answers, the respondents have set 
up a claim for compensation for a salvage 
sei"vice in the aid rendered in saving the 
Baird and her cargo. There can be no doubt 
that the conduct of those in ehai*ge of the 
Defender after the collision was highly 
praiseworthy. They rendered prompt and 
efficient service to the injured boat, but they 
did no more than they were required to do 
by the obvious dictates of duty. And nei- 
ther the boat nor cargo, or the persons on 
board the Defender, were in peril as the 
result of their intei*position. Nor is it cer- 
tain that the Baird or her cargo would have 
been lost, if no aid had been aflforded by the 
Defender. But, without going further into 
the consideration of the salvage claim, I am 
quite clear in the conclusion that it ought 
not to be allowed. 

The respondents also claim a decree for 
the injury sustained by the Defender from 
the collision. It appears from the evidence 
that she was slightly injured, and that 
the expense of repairing her was from fifty 
to one hundred dollars. Probably, under all 
the circumstances of the case, the lowest 
sum named would be an adequate com- 
pensation for the injury, and a decree for 
fifty dollars may be entered in favor of the 
respondents. 



Case No. 14,004. 

THORP et al. v. HAMMOND et al. 

[N. Y. Times, July 1, 18G3.] 

District Court, S. D. New York. 1863. 

CoLusiox — Liability of Part Ownek Acting 
AS Masteb. 

[A suit brought against a part owner of a ves- 
sel, who is a charterer and the owner for the 
voyage, although acting in the capacity of mas- 
ter, is harred by the act of March 3, 1851 (£> 
Stat. 636), which exempts owners of vessels from 
personal liability for damages arising out of a 
collision.] 

In admiralty. 

Mr. Benedict, for libelants. 
Mr. Huntly, for respondents. 

SHIPaiAN, District Judge. The libelants, 
owners of the schooner Brothers, have 
brought this suit in personam against the 
respondents, Samuel S. Hammond, Edmund 
Hammond, Jacob Smith, Charles Gillet, 
Brewster Terry, Charles Price, Alfred Price, 
and Hiram Sell, owners of the schooner R. 
H. Huntly, to recover damages sufEered by 
the fonner in a collision with the latter off 
the Jersey shore, in February, 1860. The 
libel alleges unskillfulness and neglect in 
the management of the Huntly as the 
cause of the collision. Samuel S. Ham- 
mond, the captain of the Huntly, was on 
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board and had charge of her at the time of 
the collision. He was a part owner. I think 
it is shown by the proofs that he had the 
exclusive possession and control of the Hunt- 
ly, and that he manned, victualed, and nav- 
igated her at his own expense. S.uch- being 
.the case, he must be deemed a charterer,! 
within tiie meaning of the act of congress 
approved March 3, 1851, which exempts the 
owners from personal liability, and leaves 
tlie injured party to seek his remedy, against 
the colliding vessel, and those who carelessly 
and unskillfuUy handled her. Samuel S,. 
Hammond, her captain, is sued merely as a 
part owner, and not as the charterer, wrong- 
doer, or active cause of the disaster. His 
liability is placed by the libel on the same 
ground as that of the other owners, and the 
suit must therefore succeed or fail as to all 
the respondents. I think the statute a bar to 
the suit in this form. Ijet a decree be en- 
tered accordingly, dismissing the libel, with 
costs. 



Case No. 14,005. 

THOKP et al. v. LAWRENCE. 

[1 Blatchf. 351.] 2 

Circuit Court, S. D. New York. Oct Term, 
1848. 

CasTOMS Duties— Goats' Hair Plosh — Manupao- 

TOKB OP COTTOX. 

Goats'-hair plush or mohair plush, although 
composed partly of cotton, falls within the eighth 
Bubdivision of section 1 of the tarifE act of Au- 
gust 30, 1842 (5 Stat. 549), as a manufacture of 
"goats-hair or mohair," and is chargeable with 
a duty of only 20 per cent, ad valorem, and is 
not subject to a duty of 30 per cent, under the 
second subdivision of section 2, as a manufac- 
ture "of which cotton shall be a component part.'! 

This was an action to yecove^ back the dif- 
ference between 20 per cent, ad valorem, and 
30 per cent., which latter rate was exacted 
by the defendant [Cornelius W. Lawrence], 
as collector of the port of New-York, for du- 
ties on certain goods imported by the plain- 
tiffs [Andrew Thorp and others], into that 
port and which they claimed were liable to 
a duty of only 20 per cent. The duty of 30 
per cent, was charged under the second sub- 
division of section 2 of the act of August 30, 
1842 (5 Stat 549), which imposed that rate 
on "all manufactures of cotton, or of which 
cotton shall be a component part, not other- 
wise specified." The plaintiffs insisted that 

1 [Sec. 5. "And be it further enacted, that the 
charterer or cliarterers of any ship or vessel, in 
case he or they shall man, victual and navigate 
such vessel at his or their own expense, or by his 
or their own procurement, shall be deemed the 
owner or owners of such vessel within the 
meaning of this act; and such ship or vessel, 
when so chartered, shall be liable in the same 
manner as if navigated by the owner or own- 
ers thereof."] 

2 [Reported by Samuel Blatchford, Esq., and 
here reprinted by peruiission.J 



the article was chargeable, under the eighth 
subdivision of section 1 of that act, which 
imposed a duty of 20 per cent, "on camlets, 
blankets, coatings, and all other manufac- 
tures of goats'-hair or mohair." The goods 
were entered at the custom-house under the 
denomination of "plush," and, in the invoice 
exhibited at the time of the entry, were call- 
ed, "crimson, blue, and violet Utrecht." 
They were returned by the government ap- 
praisers as composed of cotton, linen, and 
goats'-hair or mohair, the hair of the goat 
being known in commerce as mohair.' It was 
proved on the trial, by importers and venders 
of the article and by cabinet-makers who 
had occasion to use it In their business, that 
goods of the same description in all respects 
had been imported exclusively into the Unit- 
ed States prior to the passage of the act of 
1842; and that before and since that' time 
the goods were' known in trade and com- 
merce, under the name of "goats'-hair plush" 
or "mohair plush,", though they were always 
composed in part of linen, cotton, or worsted. 
It- was also proved, by th-e same witnesses, 
that they had never known any article of 
commerce to be imported into the United 
States, prior to the act of 1842 or since that 
time, composed entirely of goats'-hair or mo- 
hair; and several of them who had dealt in 
camlets and mohair coatings, proved that 
those goods, as imported into the United 
States prior to 1842, were always composed 
in part of worsted. It was also pifoved, by 
witnesses familiar with the manufacturing 
of goats'-hair plush or mohair plush, and who 
had witnessed the process, that, from the pe- 
culiar nature of the mohair, it could not b6 
made into a fabric without a combination 
with some other material; but the warp must 
be of cotton, linen, or worsted, while the sur- 
face or pile, as it was called, was of mohair; 
that they never knew of an article being 
made of mohair exclusively, nor did they be- 
lieve such an article could be made; and that 
the value of the cotton or other material oth- 
er than mohair in the article in question was 
about ten cents per yard, while the value of 
the mohair was from two dollars and fifty 
cents to three dollars and fifty cents per yard.. 

The court instructed the jury, that, if the 
article in question, thougli containing cotton 
or some other material than mohair, was 
known in trade and commerce, prior to the 
act of 1842, under the name of "goats'-hair 
plush" or "mohair plush," and, especially, if 
there was no manufaptured article of com- 
merce, or fabric, composed entirely of goats'- 
hair or mohair, known or imported into or 
used in the country before that time, then 
upon the true construction of the act of 1842, 
the plaintiffs would be entitled to recover. 

The jury found a verdict for the plaintiffs, 
and, also, specially, under the advice of the 
court: 1st. That the article in question was' 
known in- trade, prior to the act of 1842, as 
"goats'-hair plush" or "mohair plush,'* and' 
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Avas composed sometimes of goats' hair and 
liueii, and sometimes, as in tliis case, of 
goats'-haii- and cotton; 2nd. That tliere was 
an article known in trade prior to the ahove 
date, as "camlets" and "mohair coatings," 
composed of goats'-hair and worsted, and ex- 
clusively imported into and used in this coun- 
try; 3rd. That there was no manufactured 
article of commerce, or fabric, composed en- 
tirely of goats'-hair or mohair, imported into 
this country or used here prior to the above 
date or since. The defendant now moved for 
a new trial. 

Francis B. Cutting, for plaintiffs. 
Benjamin F. Butler, Dist. Atty., for de- 
fendant. 



NELSON, Circuit Justice. The jury hav- 
ing found that the article in question was 
known in commerce, prior to the act of Au- 
gust 30th, 1842, and since, under the denom- 
ination of "goats'-hair plush" or "mohair 
plush," although composed paitly of cotton, 
a duty of 30 per cent, ad valorem was not 
properly chargeable on It. The act provides 
for that rate of duty on "all manufactures of 
cotton, or of which cotton shall be a com- 
ponent part, not otherwise specified." The 
article, under the finding of the jury, falls 
within the exception. It is specified in the 
eighth subdivision of the first section of the 
act, and the rate of duty is fixed at twenty 
instead of thirty per cent, as follows: "On 
camlets, blankets, coatings, and all other 
manufactures of goats'-hair or mohair, twen- 
ty per centum ad valorem." In a commer- 
cial sense, and as known to the trade, the ar- 
ticle is a manufacture of goats'-hair or mo- 
hair, within the meaning of this subdivision. 
If not, the clause is wholly without mean- 
ing, and was enacted without reference to 
any known article or manufacture In the 
commercial world; as it was abundantly 
proved, and was so found by the jury, that, 
in every manufacture of goats'-hair or mo- 
hair, there is necessarily a component part 
of some other material, such as linen, worsted, 
or cotton. 

This view is confirmed by a refex-ence to 
the article of "camlets" and "coatings," par- 
ticularly specified in the same subdivision. 
These are composed of goats'-hair and worst- 
ed, and would fall within the second sub- 
division of the first section, being composed 
partly of wool, were they not enumerated in 
the eighth subdivision. The clause "all oth- 
er manufactures of goats'-hair or mohair," 
following this enumeration in the subdivision, 
was intended to embrace, in general terms, 
fabrics or manufactures composed of similar 
materials and partaking of like qualities with 
those particularly enumerated. The one in 
question, upon the finding of the jury, comes 
directly within the description, and is, there- 
fore, chargeable with a like duty. New trial 
denied. 



Case 'No. 14,006. 

THORP V. OER. 

[2 Cranch, C. C. 335.] i' 

Circuit Court, District of Columbia. Oct. 
Term, 1822. 

Deposition— Return— Pkoper Direction- Seait 
ixG— EviuBXCE— AccoosTS— Copt. 

1. It is no valid objection to a deposition taken 
under the act of congress [1 Stat 73] that its en- 
velope is not directed to "the court," if it be di- 
rected to "the judges" of the court. 

2. It is sufficient evidence that the deposition 
was "sealed up" by the magistrate, if the envel- 
ope is sealed, and the name of liie magistrate 
written across the seal. 

3. It is not competent for the plaintiff to give 
parol evidence that the defendant saw and ac- 
knowledged the balance stated in the plaintiff's 
ledger, without producing the ledger itself; a 
copy of the account is not competent evidence. 

Mr. Key, for defendant, objected to a depo- 
sition taken under the judiciary act, that It 
was not directed to this court; it was di- 
rected "To the Judges of the Circuit Court 
for the District of Columbia, "Washington 
City." He also objected that it did not ap- 
pear that it was sealed up by the judge who 
took It. He also certified that he intended 
to seal it up. The envelope was sealed with 
two seals, and the name of the judge writ- 
ten over each seal. 

THE COURT (THRUSTON, Circuit Judge, 
absent), oven-uled both objections. The dep- 
osition stated that the deponent showed the 
plaintiff's ledger to the defendant, (the bal- 
ance being $107.) who acknowledged * to be 
correct. It stated also that the paper an- 
nexed to the deposition, wds a true copy of 
that account, and that the deponent after- 
wards showed the balance, being $107, to the 
defendant, who promised to pay it. 

THE COURT (THRUSTON, Circuit Judge, 
absent), rejected that part of the deposition. 

Non-pros. Mr. Lear, for the plaintiff. 



Case No. 14,007. 

THORPE et al. v. SIMJIONS. ' 

[2 Cranch, C. C. 195.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1819. 

Deposition— Requisites— Magistrate's Cer- 
tificate. 

In taking ex parte depositions under the act 
of congress, the requisites of the act must be 
strictly pursued. 

[Suit by Thorpe & Burton against William 
Simmons.] 

THE COURT (nem. con.) rejected a deposi- 
tion taken under the act of congress of 1789 
(1 Stat. 73), because the magistrate certified 
that the form (not "the same" which are 
words of the act), was reduced to writing by 
him, and signed by the witness. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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THORPE (UNITED STATES v.). See Case 
No. 16,494. 



Case K"o.l4,008. 

THR'ALL T. CRAMPTON. 

[9 Beii. 218, 1 16 N. B. R. 2G1.] 

District Court. D. Vermont. Sept. 18, 1877. 

Equitt — Paktnehship in Real Estate — Bank- 
ruptcy OP Individual Paiitnek. 

1. Three parties bought real estate to sell 
:iigain, sold some lots and built on others, incur- 
ring debts therefor, and then two of them 
bought out the third and took the ownership of 
the property for the same purpose. Thereafter 
C., one of the two, having gone into bankruptcy, 
T., the other, applied to the court for relief, and 
-adjustment of rights in the property, as between 
him and the assigLee of the bankrupt: Held, 
that this was a partnership adventure, and the 
-orator and the assignee of the bankrupt held the 
same title, subject to the same rights and liabil- 
ities; 

2. It was necessary to adjust the partnership 
■dealings up to the time of the bankruptcy of 0., 
4ind ascertain the exact interest of each at that 
time in the real estate; 

3. T. would be protected as to the debts for 
which he was liable under the partnership, as 
against creditors of the bankrupt individually. 

[This was a suit in bankruptcy by George 
O. Thrall against John W. Grampton, as- 
signee.] 

Prout, Simons & Walker, for plaintiff. 

J. O. Baker, for defendant. 

"WHEELER, District Judge.. This cause 
lias been heard upon bill, answer, replica- 
tion and examination of witnesses orally, 
by mutual consent of the parties in court 
From the pleadings and proofs it is found 
^s matter of fact that the orator, the bank- 
rupt and one Goodnow, under an agreement 
to furnish the outlay and share in the profit 
4ind loss equally, purchased and had' convey- 
ed to th6m a parcel of real estate, which in- 
■cluded the land now immediately in contro- 
versy, for the purpose of dividing it up into 
lots and selling them to make gain; that 
^hey did sell some lots, and built the block 
3n question on another, out of common funds, 
^nd rented the block for their common ad- 
vantage; that the orator and the bankrupt,* 
■with common funds, and at their equal ex- 
]pense, bought out the Interest of Goodnow, 
4ind have continued the ownership of the 
property for this common purpose, to the 
time of the commencement of the proceed- 
ings in bankruptcy; and at that time they 
-owed joint debts on account of this business 
to a considerable amount, which the orator 
Is still holden to pay, one of which is secured 
Tjy mortgage on the property, and the rest 
•of which have been proved against the es- 
tate of the bankrupt in the hands of the as- 
signee. On a settlement of the joint deal- 
ings in respect to these transactions and this 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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property, there would be a ^considerable bal- 
ance due from the bankrupt to the orator. 
This controversy is wholly as to the rights 
respectively of the orator and the assignee 
in the real estate left, and the relief they are 
entitled to In respect to it in this proceed- 
ing. And here the assignee holds legally 
and equitably the precise rights of the bank- 
rupt, and the orator is entitled to the same 
rights and relief in respect to them as 
against the assignee, that he would have 
been entitled to, as* against the bankrupt, if 
this controversy had arisen between him and 
the bankrupt, aiitehell v. "Winslow [Case 
No. 9,673]. And here again these rights are 
to be determined wholly upon the relations 
of the orator and the bankrupt as between 
themselves, and not with any reference to 
rights of others, to deal with them In view 
of what their relations to each other were, 
or were held out to be. 

In this aspect, If the dealings had been 
with personalty, as they were with this real- 
ity, there could have been no fair question 
but that this common sharing of outlay, 
profit and loss, would have made them part- 
ners in fact. Golly. Partn. § 3. This real 
estate could not be bought, handled, sold 
and conveyed by all of those engaged in the 
adventure, or a part of them for all, so readi- 
ly nor with so much freedom as mere per- 
sonal chattels could. But when the business 
was properly transacted, according to the re- 
quirements of the law, in respect to the prop- 
erty dealt in, the rights of those engaged in 
the result were the same as they would have 
been in the result of similar transactions in 
personalty. Thus there could be a partner- 
ship in dealing in real estate, although the ■ 
transaction in that property would not be 
carried out by conveyance of one or a part 
of several for all, but the conveyances would 
have to be by all the owners in person or by 
written power of attorney, according to the 
statute of frauds and the requirements of 
the registry system. Colly. Partn. § 3j Dud- 
ley V. Littlefield, 21 Me. 418; Dyer v. Clark, 
5 Mete. [Mass.] 562; Rice v. Barnard, 20 Vt 
479. 

The result is that this was a partnership 
adventure, and the orator and the bankrupt, 
at the time of the eomm'encement of the pro- 
ceedings in bankruptcy, held the title to this 
real estate, subject to such rights and liabil- 
ities, as would accrue to or against each in 
respect to it on account of that relation; and 
the orator and the assignee still hold the 
same title, subject to the same rights and 
the same liabilities. There is no question 
but that in an action of ejectment or other 
proceeding at law under the same circum- 
stances, each would hold an undivided moie- 
ty of the estate. Blake v. Nutter, 19 Jle. 
16; Goodwin v. Richardson, 11 Mass. 469. 
But in equity, as regards real as well as per- 
sonal estate, those who purchase and pay 
for it are considered to be the true owners, 
and In cases when it is purchased by a part- 
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nership, and paid for out of the partner- 
ship funds, the partnership Is the true own- 
er. And in this respect the partnership rep- 
resents the partners, according to their re- 
spective interests in it, and they are the real 
owners of the estate, in proportion to those 
interests. The interest of each partner in 
the partnership assets is wliat his share 
would be on an adjustment of the whole 
partnership dealings, and if, on such adjust- 
ment, one's share should be greater or leas 
than according to his -share originally, he 
would be by so much the greater or leaser 
real owner in the partnership property, 
whether real or pei:sonal. Sigourney v. 
Munn, 7 Conn. 11; Pierce v. Trigg, 10 Leigh, 
406; Dyer v. Clark, 5 Mete. [Mass.] 562; 
Lalse V. Oraddoek, 3 P. Wms. 158. In such 
cases, whoever holds the legal estate and in 
whatever proportions, a trust results in eq- 
uity in favor of the real and true owners, 
according to their actual interests; and this 
is not contrary to the statute of fi-aud (Colly. 
Pai-tn. § 3), nor contrary to the statute of 
Vermont regulating conveyances of real es- 
tate, which saves expressly such trusts as 
may arise or result by implication of law 
out of the provision that trusts in lands gen- 
erally shall be declared in writing (Gen. St. 
450, § 22). Therefore in order to ascertain 
what the respective rights of ihe orator and 
the bankrupt were in a court of equity at 
the time of the commencement of the pi'o- 
ceedings in bankruptcy, it would be neces- 
sary to adjust their partnership dealings to 
that time, and ascertain the exact interest 
of each. 

But there are partnership debts still out- 
standing on which the orator is liable, and 
his just rights in respect to the property 
would not all be saved without securing to 
him a lien or charge upon the property till 
they are paid, and to indemnify him in ease 
he is compelled to pay them. That the ora- 
tor has such a lien is well settled. Colly. 
Partn. § 135. This lien of the partner is car- 
ried to such an extent and is so well de- 
fined, that through it a right to the partner- 
ship creditors to have their debts satisfied 
out of the partnership property before those 
of separate creditors can be, is wrought out. 
Bardwell v. Perry, 19 Vt. 292. This right 
cannot be saved either to the partner him- 
self or to the partnership creditors, through 
liens, in proceedings strictly at law; but 
there the right of each partner must stand 
according to his aliquot proportion for want 
of proper means to take and state the ac- 
count, and of power and methods to give the 
appropriate relief. In equity no such diffi- 
culties stand in the way, and now in Eng- 
land and by the great current of authority 
in this country this right of each partner is 
guarded and preserved in proceedings in eq- 
uity wherever it is necessary in cases of in- 
solvency or bankruptcy or death of the other 
partners. Darby v. Darby, 3 Drew. 495; 
Colly. Partn. § 153; 3 Kent, Comm. 139; 



Hoxie v. Carr [Case No. 0,802]; Dyer v. 
Clark, 5 Mete. [Mass.] 562; Pierce v. Trigg, 
10 Leigh, 406; Washburn v. Bank of Bel- 
lows Falls, 19 Vt. 278. Decree for orator, 
to be drawn according to these views. 
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Case "No. 14,009. 

The THREE BROTHERS. 

[1 Gall. 142.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Shipping — Coastixg and Fishing Act — "FoKEiGir 
Voyage" — Fishing Votage, 

A "foreign voyage," within the meaning of the 
8th section of the coasting and fishing act, 18th 
February, 1793. c. 8 [1 Stat. 308]. where a ves- 
sel departs from the United States for a foreign 
port with an intent there to engage in trade; and 
not merely a voyage to a foreign port within the 
usual voyage of vessels licensed for the fisheries. 
[Cited in The Swallow, Case No. 13.666; The 
Nymph, Id. 10,388; Taber v. U. S., Id. 13,- 
722; The Willie G.. Id. 17,762; The Ocean 
Bride, Id. 10.404; The Ocean Spray, Id. 10,- 
412.] 
[See The Atlantic, Case No. 621.] 
[Cited in Simpson v. Story, 145 Mass. 499, 14 
N. E. 642.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.! 

G. Blake, for the United States. 
W. Prescott^ for claimant. 

STORY, Circuit Justice. The information: 
alleges various offences, but I need not state 
any but that which is alleged in the first 
count, because at the argument all others 
were abandoned. The offence charged in the 
first count is, that the schooner was a vessei. 
of the United States, licensed for the fish- 
eries, and that, while her license was in forced 
she proceeded on a foreign voyage, contrary 
to the 8th section of the coasting act, IStft 
February, 1793, c. 8 (2 Laws [Polwell's Ed.l 
168 [1 Stat. 308]). 

„ It appears in evidence, that the claimant 
[Henry Story], is the owner of the schooner, 
which was duly licensed for the fisheries, and 
in the spring of 1809 was chartered to one 
Michael Fitzpatrick, for a fishing voyage, to- 
the Labrador shore; and that whatever ivr 
regularity was practised in the voyage, was- 
without the privity or consent of the claim- 
ant. On the 25th of June, 1809, the schooner 
sailed from Boston, on her voyage; and on 
the 1st of October, she returned with a cargo 
of fish, which consisted of about 58,000 fish 
caught by the crew, and about fifty quintals 
of dry codfish, which had been purchased by 
Fitzpatrick, of one Thomas Lander; and eight 
barrels of mackerel, and eight barrels or sal- 
mon, which had been also purchased by Fitz- 

1 [Reported by John Gallison, Esq.] 



[23 Fed. Cas. page 1163] 



(Case No. 14,010) THREE 



Patrick, but of whom is uncertain: they were 
not however caught by or purchased of the 
crew of the schooner. These articles, (which 
altogether were of less value than $400) were 
taken on board at Cyrus Harbor, on the Lab- 
rador shore, to which place vessels employed 
in the fisheries usually resort in the course of 
their voyages, and were afterwards landed at 
Boston, on the return voyage. 

The only question is, as to what is a pro- 
ceeding on a foreign voyage within the true 
intent and meaning of the section aforesaid. 
Now it is very clear, upon the slightest in- 
spection of the act, that the mere proceeding 
to a foreign port, if within the customary 
range of a fishing voyage, can never be deem- 
ed a breach of the act. When the legislature 
provide for the employment of vessels in the 
fisheries, it must be presumed that they are 
acquainted with the nature of the service, and 
and the usual- course of the voyage. To sup- 
pose that .they would grant a license to pursue 
the fisheries, and ' yet ' deny the means by 
which the employment is to be effected, would 
be absurd. Now it is notorious, that the fish- 
eries are usually carried on, on the Labrador 
coast, and other waters and banks belonging 
to Great Britain, near the shores of New- 
foundland. The right of American citizens 
to this trade is secured by the solemn stipula- 
tions of the treaty of peace, 1783, art. 3. 
Therefore, though every vessel employed in 
such trade should proceed to such foreign 
shores and waters, yet it manifestly could not 
be considered a foreign voyage, within the 
act, if the intention were bona fide to pursue 
the fisheries. Now it is admitted, that this 
vessel was bona fide engaged in the fisheries, 
and that she was at Gyrus Harbor according 
to the accustomed course of the voyage. This 
therefore furnishes no evidence of a foreign 
voyage within the act 

But it is said, that the purchase of these 
articles at Cyrus Harbor was an employment 
in a trade not authorized by the license, and 
therefore as to this, the voyage must be con- 
sidered a "foreign voyage." But in my judg- 
ment, the foreign voyage intended by the act 
is where the vessel departs from the United 
States for a foreign port with an intent there 
to engage in trade, and without an intent to 
seek employment in the fisheries. This -con- 
struction, is fortified by the 21st section of the 
same act, which prohibits a vessel really en- 
gaged in the fisheries from touching or trad- 
ing at a foreign port, without a permit for 
the purpose; and by the 32d section, which 
prohibits, under the penalty of forfeiture, any 
licensed vessel from being employed in any 
other trade than that for which, she is licens- 
ed. Perhaps it is not easy to reconcile all 
the proyisions of the act together; but it 
seems to me that the 8th section points to a 
foreign voyage, where there is no intent to 
pursue the fisheries; the 21st section to voy- 
ages where the vessel is engaged in the fish- 
eries, and afterwards proceeds and trades 
with her cargo at a foreign port; and the 32d 



section, with a sweeping- effect to all manner 
of trading beyond the authority of the license. 
In some cases these sections may be cumula- 
tive, and perhaps cannot otherwise be com- 
pletely reconciled. 

Upon principle, as well as upon ^he author- 
ity of the case of U. S. v. The Active (in the 
supreme court) 7 Cranch [11 U. S.] ICK), I am 
satisfied that the purchase and taking on 
board of the fish, &c. at Cyrus Harbor, was a 
trading within the 32d section; but as' there 
is no count founded on that 'section, the. for- 
feiture cannot in this suit be adjudged. The 
opinion of the court below agrees with mine, 
as to the construction of the law, so far as 
that opinion goes; but .the want of a proper 
count,, as a foundation of, the judgment, does 
not seem 'to. have attracted its attention. • . 

Decree of the district court reversed; rea- 
sonable cause of seizure certified. 



THREE CASES (UNITED STATES v.). See- 
. Case No. 16,496. ' 

THREE CASES OF TOYS (UNITED 
STATES V.) See Case No. 16,499. 

THREE HORSES (UNITED STATES v.). 
See Case No. 16.500. 

THRE:E3 HUNDRED AND EIGHT CAD- 
DIES OF TOBACCO (UNITED STATES 
Vi). See Case No. 16,501. 



Case ia"o. 14,010. 

THREE HUNDRED AND EIGHTEEN ' 
. AND ONE-HALF TONS OF COAL. : 

[14 Blatchf. 453; i 4 Law & Eq. Rep. 105; 44 
. Conn. 548.] . 

Circuit Court, D. Connecticut. May 20, 1878. 

Carriers— iMPOsiso Conditions in Receipt of 
Freight — Reasonableness. 

The New Haven and Northampton Company, 
a railroad corporation, owning a dock at New 
Haven, refused to receive coal on its cars, on 
said dock, from a canal-boat lying thereat, unless 
the master of the canal-boat would employ shov- 
ellers designated by the company, at a price fixed 
by the company, which was intended to be,.and 
generally was, the ordinary market price, t6 
shovel the coal on board of the canal-boat into 
tubs belonging to the company, which tubs were 
then to be hoisted, by means of a derrick on the 
dock, so that the coal could be dumped into such 
cars. The canal-boat paid ten cents per ton to 
the company for the iise of the tubs and ma- 
chinery: ' Held, that the requirement of the com- 
pany was not a reasonable one and could not be 
enforced. 

This was an appeal from a decree of the 
district court in a suit in rem, in admiralty. 

The decision of the district court (SHIP- 
MAN, District Judge), was as follows: 

"The New Haven and Northampton Comr 
pany is a railroad corporation duly incorpo- 
rated by the legislature of the state of Cont 
necticut, and owning and operating a line 

1 [Reported by Hon. Samuel Blatchford, Gir-, 
cuit Judge, and here reprinted by permission.] 
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of railroad, for the transportation of persons 
and goods, from New Haven, Connecticut, to 
Nortliampton, Massachusetts. Said corpora- 
tion is a common carrier, and a considerable 
portion of its regular business is the trans- 
portation of coal from New Haven to the va- 
rious places upon the line of its railroad. 
This coal is brought from different coal ports 
to the port of New Haven, in coal barges, 
■or in coal vessels, and is delivered to said 
railroad company upon its dock in said city, 
commonly called the 'Canal Dock.' About 
1-40,000 tons of coal are annually received at 
this dock. By the universal custom of the 
port of New Haven, which custom was 
known, understood and assented to by the 
libellants, and in conformity with which cus- 
tom the contract evidenced by the bill of lad- 
ing hereafter recited was entered into by 
them, coal consigned to a railroad company, 
or to consignees upon the line of a railroad 
company, and which coal is to be transport- 
-ed by the railroad company, as an intermedi- 
ate carrier, must be delivered to said com- 
pany in its coal cars, unless some other 
place of delivery is expressed in the bill of 
lading. The said New Haven and North- 
ampton Company, for the convenient, speedy 
and economical delivery of said coal, has 
erected upon the canal dock derricks fur- 
nished with buckets or tubs, which derricks 
and buckets are operated by steam power. 
The buckets, being lowered upon the deck 
of a coal barge lying alongside of the dock, 
are filled with coal by shovellers upon the 
vessel, who are paid by the owners of the 
barge, and the buckets are moved by steam 
power over the coal car, and the contents are 
dumped into the car. For the use of this 
machinery and these appliances, the railroad 
company receives ten cents per ton from the 
barge owner. This method of delivery is the 
ordinajry one, and is the method which the 
railroad company has provided, both for its 
own accommodation and for that of the 
barge owners. In the present condition of 
the wharf, which is traversed on one side 
with railroad tracks, which are being occu- 
pied with cars and engines, the only prac- 
ticable method of delivery, and the only 
practicable place from which delivery can be 
made, is under the derricks. The duty of 
the shovellers is swiftly to fill the buckets 
from the vessel. Prior to September 4th, 1871, 
the shovellers were always selected by the 
captains of the barges, and were paid di- 
rectly by them. On that day said railroad 
company established the following rule, 
printed copies of which were posted conspic- 
uously upon the wharf: 'New Haven and 
Northampton Company. Special notice. All 
coal vessels discharging at the dock of the 
New Haven and Northampton Company will 
be under control of the dock-master from 
time of arrival till discharged, and he will 
furnish men to discharge their cargoes. 
Chas. N. Yeamans, Vice-Pres't and Supt. 
M. C. Parker, Gen. Freight Agt.' Under this 



notice, the railroad company has claimed the 
exclusive right to furnish, at the regular 
price, shovellers to discharge coal cargoes, 
and to refuse to receive coal unless these 
shovellers, so furnished at such regular price, 
were employed by the barge captains; and. 
if this latter rule is not embraced in the no- 
tice, there has been such a rule, in addition 
to the notice, well understood by the ownei's 
of barges generally, and by the libellants. 
The libellants have known that the railroad 
company would not allow coal to be dis- 
charged at their wharf, except by shovellers 
whom they selected and furnished to the 
captains. The company has derived no pe- 
cuniary benefit from furnishing the shovel- 
lers, who were paid nothing except for shov- 
elling, and who performed no service for the 
company. They were paid from September 
4th, 1871, to the date hereafter mentioned, 
uniformly ten cents per ton, which sum was 
paid by the captains of the barges to the 
dock-master, with the amount of the bill for 
hoisting and dumping, and by him paid to 
the shovellers. This rule was adopted by 
the company because they deemed its adop- 
tion to be a convenience and benefit to the 
freighting public. Previous to the time of 
its adoption, a strike had occurred among 
the shovellers, and delays had occurred aris- 
ing from the shovellers absenting them- 
selves, or deserting after they had been 
hired. Since the adoption of the rule, deliv- 
ery of coal has been more rapidly conducted, 
and fewer delays have occurred. The con- 
signees of coal deem the rule a reasonable 
one. From September 4th, 1871, until a 
short time prior to April 22d, 1876, the uni- 
form price for shovelling, in New Haven, had 
been ten cents per ton. In the spring of 
that year, this price began to break, and coal 
was shovelled at other wharves at eight 
cents per ton, and good shovellers could easi- 
ly be obtained at that price. The general 
and customary price in New Haven had not, 
however, then dropped to eight cents, and 
had not been lowered at the canal dock. The 
officers of the railroad company were not 
aware of this breakage in the market.' The 
Derby Railroad Company has a similar rule. 
The New York, New Haven and Hartford 
Railroad Company, which receives about 
250,000 tons of coal annually at its wharf, 
does not have such a rule. All the com- 
panies have similar facilities for hoisting and 
dumping, for the use of which compensation 
is paid by the barge owners. No question is 
made in regard to the reasonableness of re- 
quiring this compensation. On April 19th, 
1S7G, the libellants, who are the owners of 
the barge Joseph "Wilkins, received on board 
said boat, at Brooklyn, N. Y., 318^2 tons of 
coal, for delivery to the Glasgow Company, 
at the canal dock in New Haven. The 
agreed rate of freight was sixty cents per 
ton. The Glasgow Company is a manufac- 
turing corporation at South Hadley Falls, in 
Slassachusetts, a place upon the line of said 
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railroaa. Said coal -was to be delivered to 
said railroad company, as an intermediate 
carrier, and was by said company to be then 
carried and delivered to the owners. A bill 
of lading, of which the following is a copy, 
was signed by the captain of the Wilkins: 
'2<e\y York & Eastern Department, North 
Sth, 9th & 10th St. wharves, Brooklyn, E. D., 
April 19, 187G. Received, in good order, from 
the Philadelphia & Reading Coal & Iron Co., 
on board the Bt Joseph "Wilkins, whereof I 
am master, 318% tons of coal, (2240 pounds 
each,) which I agree to deliver to Glasgow 
Co., Canal Dock, New Haven, danger of the 
seas excepted, they paying freight for the 
same, at the rate of 60 ets. per ton. No. 
491. Advanced to captain, ?9 oo, for "trim- 
ming." No. of tons, 318%. Freight, per ton, 
GO cts. C. F. Smith.' The libellants were 
aware of said rule of the railroad company 
in regard to shovellers, and were also aware 
that shovelling fcould be hired at eight cents 
per ton. Said barge arrived at the canal 
dock on April 22d, 1S76, and the agent of 
the libellants informed the railroad company 
of its arrival, and his readiness to deliver the 
coal. He also said that he should employ 
his own shovellers, unless the railroad com- 
jiany would furnish laborers at eight cents 
per ton. He was willing to employ the shov- 
ellers whom the company might furnish, if 
they would furnish at eight cents. The boat 
was placed under the derrick designated by 
the company. The libellants' agent hired 
his shovellers at eight cents, and was ready, 
and offered, to enter upon the discharge and 
deliveiT of the coal, into the coal cars of the 
company, upon its wharf. The company re- 
fused to put on steam, or to receive the coal 
at that place, unless the barge employed its 
shovellers at ten cents per ton. The barge 
was removed to another point, so as to ac- 
commodate an incoming barge, and, after va- 
rious interviews between the libellants' 
agent and one of the libellants, with the 
proper officers of the company, and a delay 
until May 1st, 1870, the stipulation men- 
tioned in the 12th article of the libel and the 
12th article of the answer was entered into, 
and the vessel was discharged on May 2d, 
1876. Five days are allowed for discharging 
a 300 tofl coal vessel in New Haven. The 
ordinary demurrage for coal vessels is six 
cents per ton. The said rule of the company 
is an unnecessary one in the present condi- 
tion of the coal traffic in the port of New 
Haven. I find that the 1st, 2d, 3d, 4th, Sth, 
Gth, 7th, 11th and 12th articles of said libel, 
and the uth and 12th articles of the answer, 
are true. The amount of freight upon said 
coal, less the amount which was paid, is 
?171 55. 

"In the above finding, I have omitted to 
enter into the details of- various conversa- 
tions between said parties, or the details in 
regard to the removal of the barge from one 
point to another, believing the same not to be 
necessary to the decision of the point in is- 
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sues between the parties, which is the validity 
and reasonableness of the rule of the rail- 
road company, which requires that coal 
should be unladen from vessels lying at its 
wharf, by shovellers selected and furnished 
by the company at the ordinary price which 
is paid for the same service at other wharves 
in the harbor. If the rule is valid and rea- 
sonable, there was no delivery of the coal. 
If the rule is invalid or unreasonable, there 
was a delivery, or its equivalent, an offer and 
tender of delivery to the person entitled to 
receive the coal, at the usual and reasonable 
time and place, and in the reasonable man- 
ner of delivery, and a refusal to accept on 
the part of the railroad company. In the lat- 
ter event, the contract of affreightment was, 
complied with by the libellants, and freight 
was earned. No question was made as to 
the liability of the defendants under the bill 
of lading, for freight, in ease the railroad 
company improperly refused to receive the 
coal. The bill of lading required delivery to 
the defendants at the canal dock. It is ad- 
mitted that the company, upon notification 
that the coal was ready to be discharged, re- 
plied that said cargo might be forthwith dis- 
charged, and would be received by it for the 
defendants. The railroad company is not 
merely an owner of a private wharf, having 
restricted duties to perform towards the pub- 
lic. Such a- wharf owner may properly con- 
struct his wharf for particular kinds of busi- 
ness, and may nfake rules to limit and to re- 
strict the manner in which his property shall 
be used (Groucher v. Wilder,. 98 Mass. 322); 
but the railroad company is a common carrier, 
and its wharf, occupied by railroad tracks, 
is the place provided by itself for the recep- 
tion of goods which must be received and 
transported, in order to comply with its pub- 
lie obligations. The coal was to be receiv- 
ed from the vessel by the railroad company, 
"a's the carrier next in line, and thence car- 
ried to its place of destination. The ques- 
tion which is at issue between the parties 
depends upon the power of a common car- 
rier to establish rules which shall prescribe 
by what paiticular persons goods shall be 
delivered to him for transportation. 'Com- 
mon carriers undertake generally, and not as 
a casual occupation, and for all people indif- 
ferently, to convey goods and deliver them at 
a place appointed, for hire, as a business, 
and with or without a special agreement as 
to price. * * * As they hold themselves 
to the world, as common carriers for a rea- 
sonable compensation, they d,ssume to do, 
and are bound to do, what is required of 
them in the course of their employment, if' 
they have the requisite convenience to carry, 
and are offered a reasonable or_ customary 
price; and, if they refuse, without some 
Just ground, they are liable to an action.' 
2 Kent, Comm. 599. A common carrier is 
under an obligation to accept, within reason- 
able limits, ordinary goods which may be 
tendered to him for carriage at reasonable 
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times, for which he has accommodation. 
Crouch V. London & N. W. Ry. Co., 14 0. B. 
255. The can-ier cannot generally discrimi- 
nate between pei-sons who tender freight, 
and exclude a particular class of customers. 
The railroad company could not establish the 
rule that it would receive coal only from 
certain barge owners, or from a particular 
class of barge captains. It carries 'for all 
people Indifferently.' But, while admitting 
this duty, the company has declared, that, 
for the convenience of the public, and in or- 
der to transport coal more expeditiously, and 
to avoid delays, it will receive such coal only, 
from barges at its wharf, as shall be deliv- 
ered through the agency of laborers selected 
by the company. This rule is a restriction 
upon its common law obligation. The car- 
rier, on its part, is bound to receive goods 
from all persons alike. The duty and the 
labor of delivei-y to the carrier is imposed 
upon the barge owner, who pays for the nec- 
essary labor. The service, so far as the shov- 
elling is concerned, is performed, not upon 
the property of the railroad company, but 
upon the deck of the vessel. The company is 
virtually saying to the barge owner— you 
shall employ upon your own property, in the 
service which you are bound to render, and 
for which you must pay, only the laborers 
whom we designate, and, though our general 
duty is to receive all ordinary goods deliv- 
ered at reasonable times, we will receive 
only those goods which may be handled by 
pei-sons of our selection. The law relating 
to carriers has not yet permitted them to im- 
pose such limitations upon the reception or 
acceptance of goods. The carrier may prop- 
erly impose reasonable restrictions in re- 
gard to the persons by whom he shall deliver 
goods to the consignee or the carrier next in 
line. The deliveiy of goods is the duty of the 
carrier, for which he is responsible, and 
should be in his own control. Beadell v. 
Eastern Counties R. Co., 2 C. B. (N. S.) 509. 
It would not be contended that the railroad 
company could designate the crew upon the 
barge, or could select the barge captains, and 
I am of opinion that it has no more authority 
over the selection of the other employees of 
the barge owners. The fact that the barge 
owners are using, for a compensation, the 
derricks and tubs of the railroad company, is 
not material. The berths under the derricks 
have been designated by the company, as 
proper places where coal is to be received, 
and, under reasonable circumstances as to 
time, and freedom from interference with 
prior occupants, the incoming barges prop- 
erly occupy such positions. Delivery is im- 
practicable at the places designated by the 
company for delivery, without the use of the 
railroad conipany's machinery. 

"It is true, that, under this rule, the de- 
livery of coal into the cars of the railroad 
company has been more expeditiously per- 
formed, and has been attended with fewer 
delays than formerly, and that the rule has 
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been a convenience to the consignees, but the 
convenience of the practice is not, of itself, 
an ■ adequate reason for compelling its en- 
forcement, If it interferes with the legal 
rights of others. I am not prepared to say, 
that, for the orderly management of an ex- 
tensive through freighting business by means 
of connecting lines, and for the systematic 
and efficient transportation of immense quan- 
tities of goods, it may not hereafter be found 
a necessity that one or the other of the con- 
necting lines shall be furnished with the 
power which is now sought by the railroad 
company; but, in the present condition of the 
coal traffic at the port of New Haven, this 
necessity does not exist. The power is a con- 
venience to the railroad company. It is not 
a necessity for the transaction of business. 

"It is not necessary to consider the incon- 
veniences which may flow from the rule, but 
the ease discloses one practical inconvenience 
which may arise. The rule presupposes that 
the same price is to be charged by the em- 
ployees furnished by the railroad company, 
which is generally paid by others for the 
same seiTice. When prices are unvarying, 
no serious trouble results. There is no alter- 
native, however, for the barge owners, but 
to pay the price which the railroad company 
declares to be the general price, or else sub- 
mit to a refusal on the part of the railroad 
company to accept the coal. The barge cap- 
tain may be able to obtain the sei-vice at a 
reduced rate, as he could have done in this 
case, but he must pay his own employees the 
regular tariff which the company has estab- 
lished, and then have the question of rates 
determined by litigation. The result would 
be, that annoying litigation or vexatious al- 
tercations would ensue. If the barge own- 
ers are to make the payment, they should 
have an opportunity to make their own con- 
tracts, and to take advantage of changes in 
the price of labor. As matter of law, it is 
held that the rule is invalid, and that a valid 
delivery was made of the coal, whereby 
freight was earned in accordance with the 
terms of the contract. 'Damages in the na- 
ture of demurrage are recoverable for de- 
tention beyond a reasonable time, in unload- 
ing only, and where there is no express stipu- 
lation to pay demurrage.' Wordin v. Bemis, 
32 Conn. 268. 

"The libellants are entitled to a decree for 
the freight at the rate mentioned in the bill 
of lading, less $19 55, the amount paid, to 
wit, the sum of $171 55, and for damages in 
the nature of demurrage, for a detention for 
six days, being $114 66." 

Simeon E. Baldwin and William K. Town- 
send, for libellants. 
Johnson T. Piatt, for claimants. 

BLATCHFORD, Circuit Judge. The deci- 
sion of this case in the district court was 
placed upon the ground, that the New Haven 
and Northampton Company, as a common 
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carrier, had no right to impose on the canal- 
hoat the requirement that it should, as a con- 
.dition of the right to place the coal in the 
•tubs of the company, attached to the com- 
pany's derrick, employ, to place it there, shov- 
ellers designated by the company, and pay 
such, shovellers, the rate of compensation fixed 
by the company for' such service. It is con- 
tended, in this court, by the claimants, that 
the district court ignored *he status of the 
company as a wharf-owner; that the com- 
pany, as the owner of the wharf, had the 
Tight to make reasonable rules in regard to 
the use of the wharf; that the company had 
a right, by statute, to exact seven cents per 
ton for coal discharged at its wharf, as wharf- 
age; that the libellants' ^oat was not char- 
ged any such wharfage; that the use by the 
-boat of the facilities provided by the com- 
pany, in the way of derricks, hoisting engines, 
.&c., is the use of the wharf; that all which 
the company did, was to refuse to allow the 
boat to use those facilities, and thus use the 
wharf, unless it would permit the coal to be 
shovelled into the tubs by men designated by 
the company; and that this was only a rea- 
sonable regulation made by the company, as a 
wharf owner. The difficulty with this view 
of the case is, that the regulation was not 
sought to be enforced, in fact, as a regulation 
of wharfage, or of the use of the wharf by 
the boat. There was no charge made against 
the boat for the privilege of making fast to 
the wharf; and, if any payment was to be 
made for the use of the wharf, by depositing 
the coal on the wharf, it was to be made by 
the claimants, who were the owners of the 
.coal and the employers of the company. Ac- 
cording to the well understood acceptation of 
a bill of lading such as the one in question 
-here, where the coal was deliverable "to Glas- 
gow Co., canal dock. New Haven"— the Glas- 
gow Company being a miU owner at a place 
on the line of the railroad company, and the 
latter company being the owner of the canal 
dock at New Haven, witli its tracks running 
to and on the dock, and having denicks and 
engines for hoisting the coal in. tubs from the 
deck of the boat to the cars on the tracks — 
the coal was delivered by the boat into the 
tubs, and the boat paid the company so much 
per ton for hoisting the coal and dumping it 
into the cars. The boat had nothing to do 
with paying anything for the use or occupa- 
tion of the wharf by the coal, and it paid sep- 
arately for the hoisting. If the company had 
a right to charge the boat for tying up to, 
and using the spiles on, the wharf, no such 
charge was made. There was, therefore, no 
foundation for the requirement as to the shov- 
ellers, in any relation between the company 
as a wharf -owner and the boat. 

The imposition of the requirement by the 
claimants' agent, as a common carrier, was 
not a reasonable one. In regard to this I cun- 
cur entirely with the views of the district 
judge, in his decision in the court below. He 
found that the regulation was not a necessary 



one. If it had been necessary and indispen- 
sable, it would have been reasonable. It 
might, indeed, have been reasonable without 
being necessary. But, to be reasonable, it 
must be reasonable as -respects both parties. 
In the present case, the effect of the require- 
ment was to impose on the .boat an unneces- 
sary expense of two cents per ton of coal, for 
shovelling into the tubs. 

There must be a decree for the libellants, in 
affirmance of the decree below, with costs. 



THREE HUNDRED AND FIFTY-SEVEN 
BAIiES OF COTTON (MATTINGLY v.). 
See Case No. 9,294. 

THREE HUNDRED AND FORTY PIGS OF 
COPPER (BEARSE v.). See Case No. 1,- 
193. 

THREE HUNDRED AND NINETY-SIX 
BARRELS DISTILLED SPIRITS 
(UNITED STATES v.). See Cases Nos. 
16,502-16,504. 



Case No. 14,011. 

THREE HUNDRED AND NINETY- 
THREE TONS OP GUANO. 

[6 Ben. 533.] i 

District Court, S. D. New York. May, 1873. 

Chauter-Paktt — Demdhbage — Masteu's Refusal 
TO Sign Bills of Lading. 
1. The owners of a vessel filed a libel against a 
cargo of guano, which had been brought in her, 
from Surrano Cay to New York, under a char- 
ter-party, to recover for demurrage in loading 
her and in discharsing, and to recover passage 
money, agreed in the charter to be paid by the 
charterer. Detention of the vessel in loading 
beyond the specified time was admitted, but the 
charterer claimed that it was caused by the mas- 
ter of the vessel, in that he, without cause, when 
she was partly loaded, changed the place of an- 
chorage of the vessel to a greater distance from 
the spot where her cargo of guano was being 
loaded. On the arrival of the vessel in New 
York, the master refused, for several days, to 
sign bills of lading for the cargo, because the 
charterer would Lot admit the claim for demur- 
rage in loading. The charterer also refused to 
pay the passage money, on the ground that the 
fare was so bad as tc constitute a breach of the 
contract: Held, that, on the evidence, the master 
was entitled to the presumption that he knew 
best where his vessel should anchor, and that his 
moving >)f his vessel was not, therefore, a de- 
fence to the. claim for demurrage in loading. 

[2. Cited in Johanssen v. The Eloina, 4 Fed. 
575, as a case in which demurrage was allowed 
without interest.] 

3. The master was not justified in refusing to 
sign the bills of lading, and the owners could not, 
therefore, claim demurrage during the time of 
such refusal. . 

4. On the evidence, the fare was sufficient to 
entitle the owners to the passage money. 

In admiralty. 

Bcebe, Donohue & Cooke, for libellants. 
Kobbe «& Fowler, for claimant. 

BENEDICT, District Judge. The demand 
in this case is for a balance due to the own- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



THREE (Case No. 14,012) 



[23 Fed. Cas. page 1168] 



ers of the bark Nicaragua, upon a eliaiter of 
her for a voyage from New York to Surrano 
Cay and back. The balance claimed to be un- 
paid consists of three items. One item is for 
a balance of demurrage for detention while 
loadmg in Surrano Cay. A detention of four 
days, unpaid for, is not disputed; but it is 
insisted that this delay was caused by the 
wrongful acts of the master, in that, while 
the vessel was being loaded, he changed her 
place of anchorage, and, without cause, re- 
moved her a quarter of a mile further from 
the shore, whereby the loading of the guano, 
which composed the cargo, was retarded for 
four days. 

I cannot find that this defence is supported 
by sufficient evidence. The master says that 
he changed his anchorage for the safety of 
his vessel. No particular place of anchorage 
was agreed upon in the charter-party; and it 
cannot be said, upon the proofs, that the ves- 
sel was at any time anchored at an unfit 
])lace, considering the nature of the harbor. 
There is no evidence that the object of the 
removal was to delay the loading, and the 
master is entitled to the presumption that he 
best knew where his vessel should anchor. 
The libellants must, therefore, be held enti- 
tled to the four days' demurrage in dispute 
for detention in Surrano Cay. 

Another item of the libellants' demand aris- 
es out of a provision in the charter, that the 
charterer should go as passenger in the cabin, 
paying one dollar per day as long as he 
might be on board. To this the defence is, 
that the fare furnished to the charterer was 
so wi-etehed and bad, as to constitute a breach 
of the contract to convey him as a cabin pas- 
senger. Tills defence also fails upon the 
proofs. The fare, doubtless, was not of the 
best, but one must not scrutinize too closely 
the bill of fare of a vessel freighting guano 
from the Caribbean sea. Upon the evidence, 
I judge the fare to have been sufficient to en- 
title the libellant to the dollar a day which 
the charter-party provides for. 

Another part of the libellants' claim arises 
out of delay in discharging the cargo in New 
York. It appears by the evidence, that the 
master refused, in Surrano Cay, to sign a bill 
of lading for the cargo on board, and again 
refused after the arrival of the vessel in New 
York, because the charterer refused to as- 
sent to the demurrage charged by the ship in 
Surrano Cay. Some days were lost in New 
York in the efifoii: to adjust this claim for de- 
murrage, and it was not until after the 19th 
of June, which was Saturday, that any bills 
of lading were delivered to the charterer. 
During this time it was impossible for the 
consignee to enter his cargo at the custom 
house, and obtain a permit to discharge it, be- 
cause he had been unable to procure a bill 
of lading. The claim of the master that the 
demxirrage should be agreed to before the bill 
of lading was signed had no foundation in 
law. The master was bound to sign the bill 
of lading, without reference to his claim for 



demurrage, and so long as he wrongfully 
withheld from the consignee the bill of lad- 
ing, which was necessary to enable him to 
enter the cargo, and to obtain a permit to dis- 
charge it, the discharge was prevented by the 
master of the ship, and for that delay he can- 
not hold the charterer liable. Monday, th& 
2lRt of October, was the first day that the 
consignee could obtain his permit, owing to 
the refusal of the master to deliver the bills 
of lading; and from that time his obligation 
to receive the cargo must date. 

According to this view, the libellants are- 
only entitled to five days' demurrage in New 
York, instead of the twelve days which they, 
sue for. The libellants are, therefore, entitled 
to receive §160 for four days' detention in 
Surrano Cay, .?200 for five days' detention in 
New York, $141 from Mr. 'Wachschlager, pas- 
senger; and he is also entitled to §16 for 
moving the vessel, and §10 paid for towage, 
making in all .?527. 

Let a decree be entered for this amoimt. 



THREE HUNDRED AND SEVENTY-TWO 
PIPES DISTILLED SPIRITS (UNITED 
STATES v.). See Case No. 16,505. 

THREE HUNDRED AND THIRTY-SEVEN 
OASES OF WINE (UNITED STATES 
v.). See Case No, 16,506. 

THREE HUNDRED BALES OP WOOL 
(UNITED STATES v.). See Case No. 16,- 
508, 

THREE HUNDRED BARRELS OF ALCO- 
HOL (UNITED STATES v.). See Case 
No. 16,509. 

THREE HUNDRED BARRELS OF WHIS- 
KEY (UNITED STATES v.). See Case 
No. 16,510. 

THREE HUNDRED CASKS OP .JUNIPER 
CORDIAL (UNITED STATES v.). Sec- 
Case No. 16,511. 

THREE PARCELS OF EMBROIDERY 
(UNITED STATES v.). See Case No. 16,- 
512. 

THREE PUNCHEONS OF RUil. See Case 
No. 10,548. 

THREE RAILROAD CARS (UNITED 
STATES T.). See Case No. 16,513. 

THREE THOUSAND BASKETS OF CHAM- 
PAGNE (UNITED STATES v.). See 
Case No. 16,514 



Case No. 14,012. 

THREE THOUSAND ONE HUNDRED 
AND NINE CASES OP CHAMPAGNE. 

[1 Ben 241.] i 

District Court, S. D. New York. June, 1807. 

Customs Duties — Uxdebvaluatios — Makket 

Value — Place of Manofactuke — Intent to 

Defuaud the Revenue — Evidence. 

1. Where wines imported into this country, 
from Rheims, in France, were claimed to be for- 
feited to the government for alleged fraudulent 
undervaluation m the invoices: hdd, that the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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■''place" where the ffoods were procured or man- 
ufactured, as specified in tho first section of the 
iict of Jilardi 3, 1S63 L12 Stat. 737], was not 
Rheims but France. 

2. The "actual nnrket value" spoken of in the 
statute, is the price which the owner or pro- 
ducer of the goodp is willing to receive for them, 
if they are sold in the ordinary course of trade 
— the price which a purchaser must pay to get 
them. 

3. If the claimants held these wines for sale 
at Rheims and in France, and named the prices 
at which they woutd sell them, and below which 
they would not sell them, then, in judgment of 
law, there wps a market for the wines there, 
and the market price was the price so fixed by 
the claimants. 

4. It would not do to say that there was no 
market value for this wine, because just the 
special wine in thcE^e bottles, so dosed and pre- 
pared, wap not sold in Rheims; but that if 
wine, the same in all substantial particulars as 
to grade, quality, and body and marketable 
worth, appreciation and value, as this wine was, 
was sold in the market at Rheims, then there 
yvas a market value for this wine. 

5. If the claimants, thinking that a certain 
letter to them contained a regular mercantile 
proposition, in answer fixed certain prices as the 
lowest cash prices, for export, for their wines in 
quantities, and the wines referred to were in 
substance the same as the wines in suit, the jury 
might infer that the claimants would have sold 
the same w^ines to «ny one at those prices, and 
that those pricess were the market value. 

6. If there was such market value for the 
wines, and the invoices were knowingly made at 
a lower rate, the wines should be forfeited. 

[Cited in D. S V Doherty, 27 Fed. 736.] 

7. If the invoices were mode up with an in- 
tent, by false valuation, to evade or defraud the 
revenue, a similar result should follow. 

8. "Where probable cause is shown by the 
prosecution in such a cas ;, which probable cause 
is to be judged of by the court, the burden is on 
the claimant to show his innocence. 

Q. Where invoices purporting to have been 
signed by one of the claimants, showing the 
consul's certificate attached that the subscriber 
was what he represented himself to be, had pass- 
ed in due course of business through the hands 
of a deputy collector, he was competent to prove 
the signature upon certain invoices to be that of 
the claimants, though he had never seen them 
write. 

10. The appraisement in court of the goods 
for the purposes of bonding was not evidence of 
market value. 

11. Evidence of isolated transactions in simi- 
lar wines in New York was not competent evi- 
dence on the question of market value. 

12. Letters of other wine manufacturers than 
the claimants, as to their own wines, were ad- 
missible as evidence on the question of market 
value, provided the wines were substantially of 
the same grade and quality as those in suit. 

This was one of several actions brought in 
bebalf of the government to forfeit quan- 
tities of champagne wine, imported into this 
country by several manufacturers of it in 
France. The claimants in this case were 
[Alexandre] de St. Marceaux & Co., of 
Rheims. Tlie libel of information alleged un- 
dervaluation in the invoices as ground of 
forfeiture, under the fourth section of the 
act of May 28, 1830 (4 Stat. 410), and the 
first section of the act of aiarcb 3, 1SG3 
CL2 Stat. 737). These wines had been im- 
23FED.CAS 74 



ported into this country by the same men 
for years, during which time there had been 
several examinations at the custom house as 
to the correctness of the values stated in the 
invoices. The values stated in the invoices 
in question were the same as had been for 
several years passed at the custom house as 
correct for the same articles. The treasury 
department having sent agents over to France 
to inquire into the wine trade, received in- 
formation which led to these seizures, and 
similar seizures were made in New Orleans, 
San Francisco, and Boston. The result of 
the San Francisco cases will be found report- 
ed in 3 "Wall. [70 U. S.] 114. The testimony 
in the case was very voluminous, the case 
having occupied about three weeks in the 
trial. The judge has stated in his charge 
all of it that is material to the understanding 
of the ease. In the course of the trial, the 
government called the deputy collector at 
New York, before whom the oaths were tak- 
en on the importations in question, and, 
having first proved by him the invoices in 
question, and that he recognized a similarity 
in the signature of the claimants on all of 
the invoices which had come before him, but 
that he had never seen any of them write, 
offered to prove by the witness that certain 
invoices, not of the goods in question, were 
signed by these claimants. 

Mr. Evarts, in behalf of the government, 
cited the following authorities in favor of 
the admission of the evidence: Van Wyck 
V. Mcintosh, 14 N. Y. 442; Doe v. Newton, 

5 Adol. & E. 514; 2 Phil, Ev. 601, 615; John- 
son V. Daverne, 19 Johns. 133; Jackson v. 
Murray, 7 Johns. 5; Titford v, Knott, 2 
Johns. Cas. 214; 1 Greenl. Ev. §§ 577, 578; 
Brigham v. Peters, 1 Gray, 145; Amhei-st 
Bank v. Root. 2 Mete. (Slass.) 532. The 
court said that the case could not be dis- 
tinguished from that in 2 Metealf ; that there 
was on the invoice a declaration in French, 
beginning: *T, the subscriber, declare that I 
am a member of the firm of de St. Marceaux 

6 Co.," which went on to speak of the wines, 
and then there followed the certificate of 
the consul that the invoice was produced to 
him by the subscriber, and that he was the 
person he represented himself to be; and 
that, as this matter came before the witness 
in an official capacity in the custom house, 
the case came within the rule in 2 Metealf, 
and the testimony was admissible. The 
claimants, on the trial, offered in evidence 
the appraisement filed in the case by ap- 
praisers appointed to appraise the goods for 
the purpose of bonding them, but, being ob- 
jected to by the government, it was re- 
jected by the court. The claimants called a 
witness who had purchased some of die 
wines of de St. Marceaux & Co. from theii* 
agent in New York at about the time in 
question (1S64), and proposed to prove the 
transaction as evidence of market value, but 
the evidence, under the objection of th& 
government, was excluded by the court. 
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The govermnent offered in evidence certain 
letters from other manufacturers of wine 
tending to show the real value of their 
wines. The claimants objected to the evi- 
dence, and, in support of its admissibility, 
Mr. Evarts cited the Clicquot Case, 3 Wall. 
[70 U. S.] 114. The court held that the let- 
ters were competent under the ruling in that 
case, leaving it to the jury to consider wheth- 
er the wines referred to in the letters Avere 
substantially of the same quality and grade 
as the wines under seiziire. 

Wm. M, Evarts, G. P. Lowrey, and W. G. 
Ohoate, for the government. 
Webster & Craig, for claimants. 

BLATCHFORD, District Judge (charging 
the jury). This case, as you have seen from 
the time occupied in the examination of wit- 
nesses and the discussion by counsel, and 
the principles involved in it, is one of very 
great importance lo the parties to the suit 
and to the government. It has an impor- 
tant bearing also, as you have seen, in ref- 
erence to other cases, the principles involved 
in this case applying to a large number of 
other cases which are upon the docket of this 
<iourt. You have given a patient and atten- 
tive hearing to the evidence and to the argu- 
ments of counsel, and now you are to dis- 
charge the final and important duty of giv- 
ing your verdict, if you are able to arrive at 
a verdict, under the charge of the court. 

On the one hand, the government claims 
that th'is case is one of a systematic under- 
valuation in the invoices by the manufac- 
turers of these wines— an intentional and 
willful undervaluation, resorted to, as is 
claimed by the government, because of the 
ad valorem system of duties which prevailed 
at the time in reference to champagne wines; 
and resorted to with full knowledge, as is 
claimed by the government, of what the law 
required, and of what values ought to be 
stated in the invoices. On the other hand, 
it is claimed by Mr. de St. Marceaux and 
his firm that there was no market for these 
wines at Rheims, and therefore no market 
value for them there; that the wines are 
not sold at Rheims by de St. Marceaux & 
Co. for export; and that, there being no mar- 
ket value for them at the place of their man- 
ufacture, their value, for the purpose of duty, 
must be arrived at by taking the cost of 
manufacture and adding to it a sum for the 
manufacturer's profit. This, they claim, has 
been fairly done by de St. Marceaux & Co. 
in this case. 

These are the antagonistic positions as- 
sumed* You will perceive, therefore, that if, 
in the course of your inquiries, you shall 
arrive at the conclusion that there was a 
market value for the wines in these 3,109 
cases in the principal markets of France, and 
that such market value was above the in- 
voice value stated in these three invoices, 
you can dismiss all question as to the cost of 



manufacture, or the cost of the wines, leav- 
ing then only one further question for con- 
sideration—whether such undervaluation by 
de St. Marceaux & Co. was made knowingly 
or not. 

With this general view of the case, we ap- 
proach the consideration of the particular 
questions involved in it. The libel of infor- 
mation, which is equivalent to a declaration 
in an ordinary action, is founded upon two 
statutes of the United States. One is the 
fourth section of the act of May 28, 1830, 
which provides, so far as it applies to the 
present ease, that if an invoice be made up 
with an intent, by a false valuation, or false 
extension, or tjtherwise, to evade or defraud 
the revenue, the goods contained in the entry 
made on such invoice shall be forfeited to 
the United States. The other statute count- 
ed upon is the fii-st section of the act of 
March 3, 1863, which provides, that if any 
owner of any merchandise shall knowingly 
make, or attempt to make, any entry there- 
of by means of any false invoice, or of any 
invoice which shall not contain a true state- 
ment of all the particulars required by that 
section, the merchandise shall be forfeited. 

Now, under this last section, the first in- 
quiry is, what are the particulars that are 
required to be stated in the invoice? Those 
particulars, so far as they apply to the pres- 
ent case, are the particulars required by the 
first section of the act of March 3, 1863, in 
reference to merchandise subject to ad val- 
orem duties— that is, duties calculated at a 
percentage upon a written or fixed value set 
down by the merchant, and not a duty of so 
much per pound, or so much per gallon, by 
weight or measure. The requirements of the 
statute in regard to these particulars are as 
follows: If the merchandise is obtained in 
any other manner than by purchase, the in- 
voice must state the actual market value 
thereof at the time and place when and 
where the same was procured or manufac- 
tured. On the other hand, if the merchan- 
dise is obtained by purchase, the invoice 
must contain a true and full statement of 
the time when and the place where the 
same was purchased, and the actual cost 
thereof, and cf all charges thereon. These 
two provisions are very plain and simple, 
and need to be impressed firmly upon your 
memory. If the merchandise is obtained in 
any other manner than by purchase, the in- 
voice must state the actual market value 
thereof at the time and place when and 
where the same was procured or manufac- 
tured. But if the merchandise was obtain- 
ed by purchase, then the invoice must con- 
tain a true and full statement of the time 
when and the place where the same was 
purchased, and the actual cost thereof, and of 
all charges thereon. Now, in these provi- 
sions of law which I have just stated and 
repeated, placed side by side in the same 
section of the statute, you will see a policy 
which commends itself at once to the good 
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sense of every citizen. That policy is this: 
Every ad valorem system of revenue must 
be made, as faV as possible, uniform in its 
operation, or it will be oppressive and un- 
just. Merchandise, as a matter of course, 
will be shipped to this countrj' by the man 
who manufactures it, and like merchandise 
will be shipped here by the man who pur- 
chases it If the manufacturer is allowed 
to invoice his merchandise at what it costs 
him to make it, and the purchaser is com- 
pelled to invoice his goods at what it costs 
him to buy them, inasmuch as the latter 
must pay for the goods not only what it costs 
the manufacturer to make them, but the 
profit of the manufacturer in addition, an 
unfair discrimination ' is made against the 
purchaser, enabling the manufacturer to un- 
dersell him in the market here, and in the 
end surely drive him out. That is a princi^ 
pie which is easy to be understood, and com- 
mends itself to the good sense of every one. 
Hence the rule referred to, which was adopt- 
ed in previous laws to this of 1S63, and 
which finds its expression in the language 
I have cited from the act of 1863. In the 
case of a purchaser of goods, the cost to him 
to buy the goods abroad is assumed, as a 
general rule, by the law, to indicate the ac- 
tual market value of what he buys, it being 
presumed that he buys at the ordinary actual 
market value; and, to put the purchaser 
upon the same footing with the manufac- 
turer, and to enable the government to collect 
substantially the same amount of duty, at the 
same ad valorem rate, on the same quantity 
of the same description of merchandise, 
whether shipped here for account of the pur- 
chaser of it, 01 for account of itS' manufac- 
turer, the law requires the manufacturer to 
invoice his goods at their actual market value 
in the principal markets of the country 
where they were manufactured, no matter 
what they cost, no matter whether they cost 
more or less than such, actual market value- 
in substance and effect, to invoice them at 
what the other man, the purchas^ would 
have to pay for them and invoice them at. 
That is the law, and it is perfectly plain and 
easy to be understood. The manufacturer 
cannot, under this law, take the cost to him 
to make the goods and add an assumed sum 
to that cost, and arbitrarily call that the 
market value which the law refers to. He 
may, to be sure, adopt such a course, but, if 
he does adopt it, he takes the risk of its be- 
ing shown that the sum so fixed by him, no 
matter how he arrived at it, is less than the 
actual market value. In this case, the law 
presumes that de St. Marceaux and his 
house, the importers of these wines, knew 
the requirements of our law, and imposes 
upon them the obligation of knowing them, 
if they seek to avail themselves, under these 
requirements, of the privilege of entering 
merchandise which the law confers. But in 
this case you have something more than the 
presumption of law. In these invoices (and 



they are all alike) there is a declaration at- 
tached to each, in the French language, 
made by Mr. de St. Marceaux, in which he 
states that the values set forth in the in- 
voices are, as the French express it, the 
"veritable prix courant." The translation 
produced makes that to be "veritable" (ac- 
tual) "courant" (market) "prix" (value)— ac- 
tual market value— veritable or true current 
i)rice, to be more literal. Every one can see 
that "curi-ent price" and "market value" are 
synonymous words. We have, in common 
speech, \h.e word "price-current" in our lan- 
guage. What is a price-current but a state- 
ment or list of current prices, which are the 
market values of the merchandise stated in 
the list? We, therefore, have Mr: de St. Mar- 
ceaux declaring that the prices stated in 
these invoices are the veritable current pri- 
ces, or actual market values of the wines. 
The very language of the statute is adopted 
in these declarations and translated into 
French, Mr. de St Marceaux's own language, 
and the meaning could not be misunderstood 
by him. At the side of each of these decla- 
rations (the declaration proper being in 
French) is an English memorandum in these 
words: "Declaration where goods, wares, and 
merchandise have not been purchased." Now, 
this circumstance must have struck your ob- 
servation at once, in reference to these dec- 
larations, that Mr. de St Marceaux, after 
makmg a declaration in French (his own lan- 
guage, as to the meaning of which he could 
not be mistaken), stating that the prices in 
the annexed invoice are the "verita"ble prix 
courant," the veritable current price, the ac- 
tual market value of his wines at the tinie 
and place when and where the same were 
procured or manufactured (because the literal 
translation of the French is the exact lan- 
guage of our statute)— that M. de St Mar- 
ceaux, after making* that declaration, now 
comes into court, and by his witnesses and 
counsel claims that these wines have no mar- 
ket value at Rheims, and that the invoices 
are made up on a different basis from that 
market value. What that different basis may 
be is of no consequence. The position as- 
sumed is that there is no market value at 
Rheims because there is no market there. 
Nevertheless, notwithstanding this, and al- 
though you may find there wag a market 
value in France for these wines of de St. 
Marceaux, still, if the prices stated by de St. 
Marceaux, in his invoices, according to his 
declarations' as to the market values, were, 
in point of fact, as high as the actual market 
values which you may find to be proved by 
the evidence, then, of course, the defence will 
have been made out. 

There is one expression in the first section 
of the act of 1S63 which requires an obser- 
vation, and that is the word "place"— "the 
actual market value at the time and placfe 
when and where the same were procured or 
manufactured," The supreme court of the 
United States, in the case of Madame Clic- 
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quot's Champagne, in 3 Wall., have settled 
the law in regard to the meaning of the word 
"place," as used in that sentence, to be, that 
it has a meaning as extensive as the country 
of the manufacturer of these wines; that it 
does not mean Rheims, but France, the coun- 
try where the wine- are procured or manu- 
factured; and that the standard to be ap- 
plied under the law is the actual market val- 
ue of the wines in the principal markets of 
France. In that ease, the district court in 
California had limited the meaning of the 
word "place," in the act, to Rheims, the spot, 
the precise locality, where the wines were 
manufactured. 

With these observations we are brought to 
consider the meaning of the words "actual 
market value," as used in the statute. And 
here also we have the authority of the su- 
preme court to guide us, for, in the case "of 
Sladame Clicquot's Champagne, the district 
court in California, on the trial of the seizure 
case there of her wines, gave a very clear 
exposition of the meaning of the words "ac- 
tual market value;" and the supreme court, 
in their opinion, say, that the charge of the 
learned judge in California embraced all the 
points in the ease, and is satisfactory to the 
supreme court, and they concur in it. I have 
been furnished with a verbatim report of 
it. Now, what is the meaning of the words 
"actual market value?" The market value 
of goods is the price at which the owner of 
them, or the producer of them, holds them 
for sale— the price at which they are freely 
offered in the market— such prices as he is 
willing to receive if the goods are sold in the 
ordinary course of trade. This is common 
sense and reason. It is the popular meaning 
of the words, and it is their legal meaning; 
and we are brought around again, in this 
wa.v, to the reason I before stated to you for 
the rule prescribed by the first section of the 
act of 18G3, that this actual market value, 
to be stated by the manufacturer of the 
goods, is to be, and is intended to be, and 
is, the price wnich a purchaser mxast pay to 
get the goods. That is the actual market 
value, and nothing else is. In the present 
case, the government claims that the evi- 
dence shows that de St. Marceaux's house 
itself holds these wines for sale at Rheims 
and in France, has them on sale there, offers 
them freely for sale there, at prices fixed by 
the house of de St. JIarceaux & Co., and, 
when applied to at Rheims, voluntarily 
names the prices for which it is~ willing to 
sell them in the ordinary course of trade, 
and below which it refuses to sell them in 
the ordinary course of trade. If this claim 
on the part of the government is true— if it 
be a fact that de St. Marceaux does so hold 
these wines for sale, and offers them for sale, 
and names the prices for which he is willing 
to sell them, and below which he will not 
sell them— if you shall find this to be true- 
then there is, in judgment of law, a market 
for the wines in France, and a market price 



for them there, -nnd a market value for them 
there, and such market price and market 
value is the price so fixed by de St. Mar- 
ceaux, and so voluntarily named by de St. 
Marceaux. 

Before going into the evidence on that sub- 
ject as to whether there is or is not such a 
market value, I ought to make a remark up- 
on one point. It will not do to say that 
there is no market value for these 3,109 cases 
at Rheims because the 3,109 cases were not 
themselves sold or to be sold at Rheims, but 
were to be sold in the United States. Nor 
will it do to say that there is no market value 
for these 3,109 cases, or for the wines in 
them, at Rheims, because just the special 
wine in the bottles in these cases, so dosed 
and prepared as this wine was, is not sold 
at Rheims. This would be trifling with the 
good sense of the law. You have heard the 
testimony on both sides, of the makers and 
dealers, of the brokers at Rheims, of Mr. 
Heidelberger, Mr. Weiland, Mr. Marshall, 
and others, and you will be able to judge— 
and it is for you exclusively to judge— 
whether wine, in all substantial particulars, 
as to grade, quality, and body and market- 
able worth, appreciation, and value, the 
same as the wine in these 3,109 cases, is or 
is not in the market and on sale at Rheims 
and in France. If it is, if there is a price 
which a purchaser must pay there for such 
wine, in order to get it in the quantities stat- 
ed in these three invoices, then there is a 
market value for it there within the statute. 
The values stated in these three invoices, per 
ease, are as follows all at Havre: For Carte 
Noir, quarts, 30 francs 50 centimes; for pints 
of the same, 33 fi-ancs 50 centimes; for 
Carte Blanche, quarts, 30 francs 50 centimes; 
for pints of the same, 33 francs 50 centimes; 
for Red Lac, pints, 34 francs 50 centimes, 
there being no quarts of Red Lac in the in- 
voices; for the Royal St. Marceaux, quarts, 
30 francs, and for pints of the same, 39 francs. 
That comprehends all the descriptions of 
wine in'5 these invoices. These prices you 
will bear in mind, and I doubt not thej' are 
impressed on your memoiy sufficiently. 

I will now refer to some of the evidence. 
In the first place, there is the evidence of Mr. 
Marshall. Who and what Mr. Marshall is, 
and the general credit you will give to his 
testimony, in view of his examination and 
cross-examination, I shall leave entirely to 
you, without any comment, merely stating, 
as I understand it. some of the salient facts, 
as bearing on the case, that are testified to by 
him. He procured in London certain prices 
current, and espeeiallj* a price current from 
Groves & Co.. the agents of de St. Marceaux 
there, and he had certain dealings. ■ which I 
shall speak of hereafter, with Groves & Co., 
in I'eference to some wines of de St. Mar- 
ceaux, and he names certain prices as stated 
to him by Groves & Co.. and by the agents in 
London of other houses at Rheims. as the 
prices of these champagne wines in France- 
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for export— the prices free on board .at Havre. 
If you sliall believe bis evidence, tben the 
prices wbieb be states are to be taken into 
consideration by you as evidence of tbe mar- 
liet values In France of tbe wines be spealiS 
of, whatever sueb wines may be, leaving only 
the question whether those wines are sub- 
stantially the same as the wines in these 
3,109 cases. Mr. Marshall says there are 
but three grades of champagne wine made 
as shipping wines, to export, by these manu- 
facturers at Rheims, and on which they put 
their brand; that no matter how many differ- 
ent labels or brands or marks appear on them, 
there are but three grades of shipping wines, 
.to export, on which they put their brand; 
that all the manufacturers there maintain 
substantially the same relations or propor- 
tions between the three grades which they 
make; and that they all make but three 
grades. ' He also says that a taster, and he 
himself, can tell by bis taste, without seeing 
cork or label or brand, to which one. of these 
three grades any particular wine that he may 
taste belongs; and that then, if that wine has 
a brand or label or mark upon it, so that be 
can become possessed of all the adventitious 
circumstances that give it a price or value in 
the market, he can tell, within four francs a 
case, the market value of that wine. 

The bearing of this evidence, in connection 
with other evidence in the case given subse- 
quently, is merely for the purpose of show- 
ing how many grades and qualities there are 
in fact of these wines, and especially of this 
de St. Marceaux wine, with a view of arriv- 
ing at this question of actual market value; 
and, in that same connection, you wiE recol- 
lect the letter of de St. Slarceaux & Oo. to 
Leuchtenrath, in which they say to lieuchten- 
.rath that they sell only three kinds; and they 
give in that letter the prices of three different 
grades or qualities, in that respect corre- 
sponding with the testimony of Marshall. In 
regard to these de St. Marceaux wines (for 
in what I have to say I shall confine myself 
solely to them) Mai-shall says, that the de St. 
Marceaux grade *No. 3, or the lowest grade 
of the three, is worth 45 francs a case of a 
dozen quarts free on board at Havre; that 
that is the price, and that all these prices 
are the prices, for the last five or ten years 
in London, during which there has been no 
variation in the prices of the champagne of 
de St Marceaux, or of any other brand, in 
London; that the lowest grade, No. 3, is 45 
francs a case of a dozen quarts free on board 
at Havre, No. 2, 52 francs a case, and No. 1, 
60 francs a case, including package and all 
expenses of putting on board the ship. On 
that same subject you will bear in mind the 
letter of de St. Marceaux and Co. to Leuch- 
tenrath, in which they name three kinds and 
three prices: "Carte Blanche," 45 francs a 
case, or 3 francs 75 centimes a bottle— the 
same price that Marshall names for No. 3, 
or the lowest grade of the wine he speaks 
of. The. second price stated by de St Mar- 



ceaux & Co. in their letter to Leuchtenrath, 
is for "Champagne Imperial," which is 48 
francs. Marshall's second was- 52 francs. 
The third price mentioned by de St, Mar- 
ceaux & Co. in their letter to Leuchtenrath, is 
60 francs, for "Royal." Marshall'-s price was 
60 francs for No. 1, which I understand to 
be "Royal." These prices stated by de St. 
Marceaux & Co. to Leuchtenrath are prices 
for the wine taken in the cellar at Rheims, 
packing not included. Mr. Marshall produces 
five price-currents, which he (Obtained in Lon- 
don from the agents of the makers in Rheims, 
or parties who, he says, were the agents. 
You heard the testimony of Weiland in re- 
gard to, the dealings of the house of Piper, 
Heidsieck & Co. with Newton, and of Heidel- 
berger in regard to the dealings of de St. 
Marceaux & Co. with Groves & Co. I will, 
for the pui-pose of this trial, call these per- 
sons agents, as Mr. Marshall understood them 
to be in his dealings with them. He obtained 
one price-current from Groves & Co., and 
says that when he got that, in October, 1866 
—(and this testimony must be taken in con- 
nection with his other testimony, that there 
has been no variation within the last five or 
ten years, in. London, in the prices of any 
champagne)— that when he got- this price- 
current from Groves & Co., in October, 1S66, 
he bought from Groves & Co. some "Royal" 
at 48 shillings, or 60 francs a case, less 5 
per cent, discount, which was net 57 francs; 
that he also bought from Groves & Co., at 
that time, some second quality of de St. Mar- 
ceaux's wine at 36 shillings a case, or 45 
francs, less 5 per cent, discount, which was 
net 42% francs; that Groves told him at the 
time that these were the lowest prices in 
bond, duty not paid, in London; that Groves 
would have sold it to any one in the trade at 
that price; and that he, Marshall, was in the 
trade, and Groves knew it, and sold the wine 
to him as to one in the trade, although in 
fact he bought the samples, two cases of one 
kind, I. think, and perhaps about the same 
quantity of the other, as samples for the 
United States government. The 36-shilling or 
45-franc wine, "second qualitj' Ay" of de St.- 
Marceaux wine, which Marshall bought, is, 
he says, the lowest wine that de St. Mar- 
ceaux puts his brand on; and that, you will 
recollect,, corresponded with the price stated 
by de St. Marceaux in his letter to Leueh- 
' tenrath for the lowest of the three grades 
named there— that is, 45 francs for "Carte- 
Blanche." As to these prices of de St. Mar- 
ceaux's wine in bond in London, without any 
English customs duty added, it is for you 
to judge whether these prices are or are not 
substantially the prices of the same wines 
free on board at Havre, that is, the lowest 
prices of them in France; and also whether 
these wines are substantially the same as 
the wines in the 3,109 cases in suit, and 
whether these prices have varied since the 
spring of 1864. In this connection Marshall 
says, that when he bought this wine from 
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Groves in the fall of 1866, he told GroTCS he 
was going to buy largely for shipping, and 
wanted a few eases for samples, and that 
Groves named his lowest prices for the wines 
in quantities, and gave him the samples at 
these prices. In regard to the other price- 
currents which JIarshall obtained in Lon- 
don—namely, those from the agents of Piper, 
Heidsieek & Co., of Jules Mumm & Co., of 
Charles Heidsieck & Co., and of Moet & 
Chandon, and to the prices stated in those 
price-currents— I shall notreferto them partic- 
ularly, leaving you to judge, from your recol- 
lection, whether they do or do not go to show, 
under the law as explained to you, that there 
was a market value for all these wines, and 
especially for this de St. Mareeaux wine, in 
France in the spring of 1864. That is the 
only bearing of the evidence, and it is not to 
be considered in the case as applicable to 
any other points. There are also some price- 
currents of de St. JMai'ceaux & Co. annexed to 
Heidelberger'g deposition, two of Paris 
agents, and two of de St. Marceaux's house 
at Rheims, giving the price per bottle at 
Rheims, packing not included, and putting 
de St. Marceaux's Carte Blanche at 48 francs 
a case, and another kind at 60 francs a case. 
In regard to these price-currents, you will 
take into consideration the testimony of 
Heidelberger, who says they were mere puff- 
ing advertisements, and do not amount to 
anything. It is for you to judge. But, what- 
ever these price-currents of the house of de 
St. Mareeaux & Co. annexed to Heidelberg- 
er's deposition show as to the prices in fact 
—whether the prices are or are not pufiing 
prices, or prices that are not reliable as prices 
for the wine in quantities— they undoubtedly 
show this, that the Carte Blanche wine nam- 
ed in them (and whether that wine is of the 
same grade and quality as the Carte Blanche 
in these 3,109 cases is for you to judge), and 
tlie other wines named in them are held by de 
St. Mareeaux & Co. on sale at Rheims, deliv- 
erable there, and to be paid for there, and in 
the market there, at some market value or 
other fixed by de St. Mareeaux & Co. them- 
selves. 

Then you have the testimony of the five 
brokers, and of the one ex-broker, who state 
that they know nothing in regard to sales of 
these prepared wines at Rheims; but that, 
without doubt, the prepared wines are sold at 
wholesale at Rheims in transactions which 
are private, not being made through brokers, 
and therefore not public, but made through 
correspondence, the sales of each house being 
known only to itself and to the persons who 
purchase from it. 

Then you have the letter of de St. Mar- 
eeaux & Co. to Leuchtenrath, brought out by 
the letter from Leuchtenrath to them. Leuch- 
tenrath's letter is dated the 4th of November, 
1863. In that letter, you will recollect, he 
asks the house of de St. Mareeaux & Co. for 
the lowest price of their wines for cash, for 
export, and for considerable orders. That 



was the inquiry that brought out the answer 
that was made, and, in due course, three days 
afterward, that letter was replied to. On the 
7th of November, 1863, they acknowledge 
the receipt of his letter and reply to it. They 
state, in substance, that de St. Mareeaux & 
Co. make wines of only the very first quality, 
and sell only three kinds— "Carte Blanche" 
at 3 francs 75 centimes per bottle, "Cham- 
pagne Imperial" at 4 francs per bottle, and 
■•Roj'al St. Mareeaux" at 5 francs per bottle, 
taken in the cellar, packing and all other 
costs at the charge of the buyer; half bottles, 
or pints, of the various kinds, 50 centimes 
more; the price to be payable in six months, 
or, if cash, then 3 per cent, discount; and 
that, if the orders should be considerable, and 
should be payable in cash, they would allow 
10 per cent, more as commission to the pur- 
chaser. That is the letter, and all there is in 
it of any importance in the case. 

Now, the law, as applicable to a letter of 
this kind, is this: If the house of de St. Mar- 
eeaux & Co. thought that this was a regular 
mercantile proposition, and that Leuchtenrath 
was a general commission merchant, and if 
the house of de St. Mareeaux & Co. answered 
this letter voluntarily, and fixed certain prices 
as the lowest cash prices for export for the 
wines in considerable quantities, and if the 
wines, referred to by de St. Mareeaux & Co. 
in the letter, were in substance the same as 
the wines in the 3,109 cases in suit, then you 
are at liberty to infer that de St. Miirceaux & 
Co. would have sold the same wines to any- 
body at the prices named, and also to infer 
that there was a market value for the wines, 
thus made and fixed by de St. Marceaux's 
house itself, and that such market value is the 
price thus fixed. There are other letters intro- 
duced into this case from other houses, some 
to Leuchtenrath, and some to a man by the 
name of HUl, in London. The same remarks 
are applicable to the letters from these other 
houses, and to the prices named in them for 
the wines named, that 1 have applied to the 
wines and the prices in the price-currents ob- 
tained by Mai"shall in London for other wines 
than those of de St. Mareeaux & Co. 

As to this letter of de St. Mareeaux & Co. 
to Leuchem-ath, and as to the purchase by 
Marshall, as samples for the United States, 
of their wines from Groves & Co., no possible 
prejudice can attach to this mode of obtain- 
ing the information sought for, or to the ofii- 
cers of the United States for resorting to this 
mode. If Groves supposed he was selling to 
a regular purchaser, and named his lowest 
price for considerable quantities, and if de 
St. Mareeaux supposed he was dealing with 
a regular customer in the ordinary way of 
trade, and named his lowest prices for cash, 
for export, for considerable quantities, it does 
not detract a particle from the value of the 
evidence, as evidence, that in fact Marshall 
was buying, and Leuchtenrath was writing, 
to obtain evidence to be used for the United 
States; because the test to be applied is the 
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state of mind of the seller to Marshall, and of 
the writer to Leuchenrath. As to the prices 
in the letter to Leuchtenrath, deducting dis- 
count and adding packing, to get at the prices 
at Rheims, the government claims that the 
prices stated hy de St. Marceaux & Co. in 
their letter to Leuchtenrath as the pric^ at 
Rheims, make the following net prices which 
the- purchaser would have to pay to get these 
wines for export, in considerable quantities, 
in the market in France, and that he could 
not get them for less; that is, 41 francs 45 
centimes for "Carte Blanche," 44 francs 6 cen- 
times for "Champagne Imperial," and 54 
francs 54 centimes for "Royal St Marceaux." 
If you should find that these prices, or any 
other prices which you may arrive at from 
the evidence, were the prices which any per- 
sons wishing to buy the wines would have 
had to pay for them in France, and that these 
prices were fixed by de SL Marceaus & Co., 
and that the wines are substantially the same 
as the wines in suit, and that the prices re- 
mained the same in the spring of 18G4 that 
they were in November, 1863, when this let- 
ter was written to Leuchtenrath, then, in 
judgment of law, there was a market value at 
Rheims and in France for the wines in suit 
in the spring of 1864, and such market value 
was the prices so fixed by de St Marceaux & 
Co. and nothing else. The government also 
refers to Heidelberger's testimony, which you 
will recollect, and upon which I shall not com- 
ment, except to refer you to it, in regard to 
invoices made' by the house of de St Mar- 
ceaux & Co, at Rheims, to piu:chasers of wine 
there, at prices rimning from 3 francs 25 cen- 
times and 3 francs 50 centimes per bottle to 5 
francs per bottle. The government claims 
that Heidelberger testified that that wine was 
the same kind of wine as the "Carte Blanche" 
that he sends to the United States. The price 
of 3 francs 25 centimes a bottle would be 39 
francs a dozen, 3 francs 50 centimes a bottle 
would be 42 fnincs a dozen, and 5 francs a 
bottle \vould be 60 francs a dozen, because it 
was not in cases, but was in bottles unpack- 
ed, and the cost of packing, which is testified 
to be 2 francs 16 centimes a dozen, is to be 
added, for the wine must be put in cases to be 
exported, and that expense is a portion of the 
dutiable value. The government claims that 
the testimony of Heidelberger shows the fix- 
ing by the house of de St Marceaux & Co. it- 
self of a market value for the wines in suit, 
and at a higher rate than the invoices. 

Then you have the evidence on the part 
of the claimants in this case. You recollect 
the depositions of a large number of witness- 
es in France, the deposition of Heidelberger, 
the testimony of Weiland, and the depositions 
of the five brokers and the one ex-broker. 
Upon that subject I will refer to the charge 
of the court in the case in California, which 
was approved by the supreme court, and will 
read an extract from it: "On the part of the 
claimants, gentlemen, a large number of wit- 
nesses, most respectable, apparently, from 



their official positions" (witnesses like these 
brokers, about whom we have heard, as to 
their positions, qualifications, and character.) 
"have testified that there is no market value 
for this wine at Rheims. It is for you to say 
whether they are not totally mistaken, or, if 
they are not whoUy mistaken, whether their 
mistake has not arisen from a misconception 
of what is the market value of wines. It is 
for you to say whether they mean anything 
more than that the manufacturers do not, at 
Rheims, deal in each other's wines." And I 
refer you to the language of one or two of 
the brokers in this case, as I recollect it, 
where they state that there are no brokers or 
commission-merchants who deal at Rheims in 
these wines. "The statement made by them 
that there is no market value for champagne 
at Rheims must be taken by you with the 
explanations and qualifications with which it 
is given. It must be taken in connection with 
the rest of their evidence, showing in what 
sense they mean to say that there is no mar- 
ket value for these wines in the champagne 
disti'ict It must be taken also in connection 
with the testimony offered by the United 
Stales to show that there is a market value 
for these wines; that is to say, that these 
wines are held at and can be obtained by any- 
body for certain determinate rates, below 
which they cannot be obtained." 

Now, gentlemen, if, on all the testimony, 
you shall find that there was an actual mar- 
ket value in Frnnce for the wines in suit, 
then it was the duty of de St Ma.rceaux's 
house to put that value in tlie invoices. And 
the next question for inquiry is, have they 
done so? If you shall find that there was 
such actual market value, you will probably 
not have much difficulty in determining the 
question as to whether the invoice value is 
above or below such market value. If you 
shall find that it is below, then you must de- 
termine whether the undervaluation was in- 
tentional and done knowingly, or whether it 
was done unintentionally and ignorantly. If, 
in making out the invoices and asserting in 
the declarations annexed and required by the 
statute, that the prices stated hi the invoices 
were the actual market value, the "veritable 
prix courant" of the wines in Rheims or in 
France, de St. Marceaux, who made the dec- 
larations in the invoices, knew better, then he 
did it knowingly; and if you believe that he 
knew that the invoices did not state as high 
a value as the actual markei value, then the 
wmes must be forfeited. 

A good deal has been said in this case by 
counsel in regard to the manner and time and 
circumstances under which these wines were 
seized, and the persons by whom they were 
seized. That is something with which neither 
you nor the court have anything to do in this 
case. The government has adopted the sei- 
zure, and is in court upholding and maintain- 
ing it. It is of no consequence how it was 
made, or when it was made, or from what 
motive it was made, if the facts and the law 
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require the forfeiture of tlie goods. There is 
but one other rule of law to which I think it 
necessary to call your attention, and that is 
this: In a case lilie this, where probable 
cause is shown for the prosecution, and which 
probable cause is to be judged of by the 
couit, the burden of proof is thrown on the 
claimant to dispel the suspicion and e3qplain 
the cii'cumstances which seem to render it 
probable that there has been a linowing un- 
dervaluation. The government having in this 
case, in the first instance, as decided by the 
court, established probable cause, it is for the 
claimants to show their innocence, and dispel 
and clear up the suspicion which the govern- 
ment in the beginning raised against them; 
and, under this rule, it is for you to say 
whether the claimants have made out their 
defence, and have shown that these wines 
were invoiced at their actual market value in 
the principal markets of France at the time 
they were manufactured. If they have not 
shown that, you vrill find for the United 
States; and if they have shown that, you will 
find for the claimants. 

I have said everything that I deem it nec- 
essary to say in regard to the facts or the 
law of this case, and all propositions made on 
either side to the court to charge the jury, 
which are not embraced or covered affirma- 
tively or negatively by the charge as given, 
will be considered as refused. You will give 
to this case, gentlemen, I doubt not, a pa- 
tient and careful consideration, with an ear- 
nest desire to arrive at a just conclusion, and 
I commit it to you entirely satisfied that you 
will do so. 

Mr. Webster.— If the court please, in the 
last proposition but one stated by the court 
there was an omission in regard to the stat- 
utory knowledge or intent. I think the gen- 
eral direction of this part of your honor's 
charge on that point was, that If the jury 
found that the goods were ^mdervalued, they 
were to find for the government. There was 
no condition annexed in regard to guilty 
knowledge or intent. 

Mr. Evarts.— When your honor was passing 
upon the question of probable cause and the 
burden of proof, you did not repeat, my learn- 
ed friend thinks, the condition of knowledge 
in which the undervaluation was made. 

THE COURT.— Of course, gentlemen, you 
will understand that even if you find that 
these goods were imdervalued— that is, if they 
were valued in the invoices at less than the 
actual market value— you still must find, in 
order to forfeit the goods, that this was done 
knowingly by the house of de St. Marceaux 
& Co. 

Jlr. Webster.— There are two counts in the 
information, one under the fourth section of 
the act of 1830, and one under the first sec- 
tion of the act of 1863. The fourth section of 
the act of 1830 refers to "intent" to evade the 
duty. 

THE COURT.— Of course, from what I 
have said, you will understand that the word 
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"knowingly" occurs in the statute of 18G3, 
and applies to that statute, and that under 
the count founded upon that statute you must 
find that the undervaluation was made know- 
ingly by de St. Marceaux & Co. There is a 
coimt under the fourth section of the act of 
1830. Under that section you must find, in 
order to find against the claimants and in fa- 
vor of the government, that the invoice was 
made up with an intent, by false valuation or 
extension or otherwise, to evade or defraud 
the revenue; and under that section, imless 
you find that, the goods cannot be forfeited. 
But you can find for the government under 
either statute, or under either count of the 
libel. You may find under the law of 1830, 
or under the law of 1863. If you find against 
the claimants under either one, the goods are 
to be forfeited. 

The jury failed to agree upon a verdict, and 
the case was compromised without a second 
trial. 
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THRUSTON V. MUSTIN. 

[3 Cranch, C. C. 335.] i 

Circuit Court, District of Columbia. Oct., 182S. 

Waste — Cuttixg Wood — Equitt — Discovekt — 
Statute op (3-loocesteu. 

1. A tenant foi 99 years, renewable forever, 
with leave to purchase the reversion at a stip- 
ulated price, is liable to be restrained by injunc- 
tion from cutting and selling young and green 
wood, where the Wvod constitutes the principal 
value of the laL.d. 

2. The statute of Gloucester, which gives the 
forfeiture of the thing wasted, and treble dam- 
ages, is ir fo-ce in the county of Washington, 
D. C, and the defendant in equity is not bound 
to discover the waste, unless the plaintiff in his 
bill expressly waives the forfeiture and penalty. 

Bill in equity to stay waste, filed 15th De- 
cember, 1827, 

The bill states that the plaintiff [Bucknor 
Thruston], on the 3d of November, 1825, 
demised to the defendant [Thomas Mustin] a 
farm called "Pleasant Hills," in Washington 
county, for 99 years, renewable forever, at 
?200 per annum, with the privilege in the 
defendant to purchase the fee-simple at $40 
per acre. That the defendant took possession 



1 [Reported bj Hon. WiUiam Cranch, Chief 
Judge.] 
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■on the lOtli of January, 182G, and continues 
to reside thereon, "and has comrnitted gi-eat 
waste on the said farm in cutting down the 
jroung and green wood thereon, and is now 
cutting down the same, and selling it in 
Georgetown;" "that the principal, or a ma- 
terial part of the value of the said farm con- 
sists in the wood, (the land being poor and 
unproductive,) as well for fencing and fuel 
as for ornament." That in leasing the land 
to the defendant, the plaintiff, from the ap- 
parent circumstances and ostensible pi'opei*- 
ty of the defendant, trusted in his ability 
and integrity to comply with the contract; 
but has since heard that the defendant is em- 
barrassed in his circumstances; and the plain- 
tiff "is in imminent danger of great loss by 
reason of the said waste," against whjch he 
has no security. That the plaintiff believes 
the defendant to be unable to purchase the 
fee-simple, and never intended to do so if 
able, and that his embarrassment existed 
at the time of the contract, "and was there- 
fore guilty of a fraud towards the plaintiff, 
as well as by concealing the state of his af- 
fairs." The bill prays for an injunction pro- 
hibiting the defendant '*from cutting and 
selling the said wood, and from committing 
any other unreasonable waste on the feaid 
farm by cutting of wood or otherwise," and 
for general relief. To this bill the defendant 
■demurs, because the plaintiff has not by his 
bill made such a case as entitles him in a 
<:ourt of equity to any discovery or relief. 
And as to so much of the bill as seeks a 
discovery of the cutting and selling the 
young and gi-een wood on the said farm, the 
defendant demurs, because if the estate of 
the defendant is not such as. to entitle him 
to cut and sell the wood, the defendant may 
be made liable at law to a forfeiture which . 
the plaintiff has not offered to waive. And 
as to so much of the bill as seeks a discovery 
of the defendant's intention and ability to 
purchase the fee-simple, and his pecuniary 
•circumstances, iScc. the defendant demurs, be- 
cause such discovery would be impertinent, 
and would not entitle the plaintiff to any 
relief. And as to the chaise of cutting and 
waste, and the discovery thereof, he demurs 
because the waste is not set forth with suf- 
ficient certainty, so that the comt can judge ! 
whether the cutting &c. be waste, and be- 
cause the allegations are not sufficiently sub- 
stantiated by affidavit, the certificate of the 
-clerk being only that the bill "was sworn to" ' 
in open court. 

E. S. Coxe, for defendant. 

1st. There is no equity in the bill. The ' 
only fact alleged, is the cutting and selling 
some small wood. Waste is technical. The i 
•cutting must be of timber. The bill does 
not charge the cutting of timber; but only J 
"young and green wood." The plaintiff ■ 
made his bargain without requiring security, ; 
and, this court cannot make a bargain for , 



Mm. There is no allegation that the rent has 
not been punctually paid. The defendant is 
not bound to answer any interrogatory not 
founded on some allegation in the bill. This 
coiirt cannot compel the defendant to give 
security which he has not stipulated to give. 
No relief can be granted upon the discovery 
asked for. 

2d. If the defendant has committed waste, 
the estate is forfeited; and the defendant 
cannot be compelled to answer to that which 
might subject him to a forfeiture or pen- 
alty (U. S. V. Saline Bank of Virginia, 1 Pet 
[26 U. S.] 100), unless the plaintiff expressly 
waive the forfeiture (Botelor v. Allington, 
3 Atk. 457). 

3d. The defendant, under a lease for 99 
years, renewable forever, with leave to pur- 
chase the reversion at a ceitain price, is not 
impeachable for waste. He has a right to 
continue the estate forever, and to prevent 
the plaintiff' from ever enjoying the reversion. 
The cutting, therefore, cannot injure the re- 
version. 

Mr. Kedin, contra. 

There is a sufficient averment of waste. The 
cutting of young and green wood for sale is 
waste, when the wood constitutes the principal 
value of the estate. Downshire v. Sandys, G 
Ves. IDS. There the injunction was to prevent 
cutting of "saplings not proper to be felled." 
And in Strathmore v. Bowes, 2 Brown, Oh. 
89, the injunction was extended to "young 
saplings and trees not fit to be cut." Like 
injunctions were likewise gi-anted in Oham- 
berlyne v. Dummer, 1 Brown, Ch. 166, and 
in Obrien v. Obrien [Amb. 107, 108], there 
cited. Underwood cut at unseasonable times, 
or destroying the germs, is also waste. Co. 
Litt. 53a; Burges v. Lamb, 16 Ves. 175; 
Jackson v. Brownson, 7 Johns. 231. Gut- 
ting wood for sale is also waste. Co. Litt. 
53b; Gower v. Eyre, Coop. t. Eld. 156; At- 
torney-General V. Lord Stawell, Anst. 601; 
2 Hayw, (N, C.) 110, 339. It is waste to cut 
lightwood to make tar in North Carolina. 
This tenant is impeachable for waste. The 
reversion is in the plaintiff, and he has suf- 
ficient interest in it to authorize him to 
prevent waste. The relation of landlord and 
tenant still continues between the plaintiff 
and the defendant, notwithstanding the cov- 
enant to renew at the end of ninety-nine 
years, forever. By the common law the ten- 
ant must not commit waste. That law is 
in force here. The ease of Calvert v. Gason, 
2 Schoales & L. 560, was adjudged upon the 
custom of the place; and the chancellor 
(Redesdale) states the English law to be oth- 
erwise. The doctrine upon which that case 
was decided, namely, that tenant "for life 
renewable forever, is not impeachable for 
waste, is peculiar to Ireland. Eden, Inj, 175. 
Even in case of vendor and vendee, upon an 
executory contract, the vendee will be re- 
strained from waste until the purchase-mon- 
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ey be paid. So in the case of mortgasor and 
mortgagee. The whole estate, wood as well 
as land, is hound for the debt. Eden, Inj. 
116. It was not necessary to set forth the 
number, kind, and size of the trees cut. The 
affidavit goes to all the facts charged in the 
bill, and is sufficient foundation for the in- 
junction. Eden, Inj. 324. The forfeiture is 
waived by the plaintifE's bringing this bill; 
and if he should proceed at law for the for- 
feiture, or for the penalty, this court would 
restrain him by injunction; and it could do 
no more if the plaintiff had, by his bill, ex- 
pressly waived the penalty. An implied 
waiver is sufficient. Wools v. Walley, Anstr. 
100. A waiver in equity is no bar at law; 
it is only a ground for injunction. The 
want of a waiver is no ground of demurrer. 
The defendant is bound to answer; and may 
restrain the plaintiff by injunction from pro- 
ceeding at law for the forfeiture. Eden, Inj. 
329; and Dodge v. Dickins, in this court 
[unreported], 

Mr. Jones, on the same side. It is true 
this bill is not ancillary to a suit at law. It 
is a case for the original jurisdiction of this 
court as a corrt of equity. It is to prevent 
irreparable injury, and goes for ultimate re- 
lief. Cutting wood for sale is waste. The 
property itself is the security of the lessor, 
whether he be considered as lessor, or as 
vendor, and the tenant or vendee has no 
right to diminish it. If the plaintiff has been 
deceived as to the pecuniary ability of the 
vendee to pay, or if the security should turn 
out bad, a court of equity will restrain 
waste. The demurrer is to the discovery 
only, because there is no express waiver of 
the forfeiture; but that is not a demuiTer to 
the relief, which the facts if discovered or 
proved would authorize. 

Mr. Coxe, in reply. If the principal or only 
value of the land is in its wood, it is not 
waste to cut and sell wood. How else is he 
to pay his rent? It is not waste to cut 
wood. Jackson v. Brownson, 7 Johns. 231. 
No specific act of waste is stated in the bill. 
It is not stated to be "not of a growth fit to 
be cut;" "nor saplings not proper to be fell- 
ed;" nor "young timber;" nor "immature 
timber," as in the cases cited. Timber must 
be such as is fit for building. The case in 
Schoales & L. was not decided upon a local 
custom; but it was said that tenancies of 
that kind, namely, for life renewable for- 
ever, were peculiar to Ireland; but the same 
construction would be given to the same 
kind of estate in England. The chancellor 
speaks of "the local nature of that tenure." 
Hyde v. Skinner, 2 P. Wms. 196; 2 Cox. 
Ch. 174. In this country such leases are not 
discouraged. The relation of vendor and 
vendee does exist in this case. It is optional 
with the defendant. Here is no complaint 
of irreparable injury. The deff-udant had a 
right to sell wood to raise the purchase-mon- 



ey. The defendant must demur to such part 
of the bill as he thinks himself not bound to 
answer; he cannot avail himself of the ob- 
jection upon exception. If he submits to an- 
swer, he must answer fully. 

[Before CRANCH, Chief Judge, and MOR- 
SELL, Circuit Judge.] 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
not sitting). 

The first demurrer is to the whole bill, 
both as to discovei-y and relief. Upon that 
demurrer the question is, whether the bill 
states a case proper for the intervention of 
a court of equity. It is admitted that a 
court of equity has jurisdiction to stay 
waste. Does the present bill aver waste? 
Waste is an act done to the injury of the in- 
heritance: Is the cutting and selling of 
young and green wood such an act? 

The bill calls it waste; and avers that the 
plaintiff is in imminent danger of great loss 
by reason of such waste; and that the prin- 
cipal value of the farm consists in the wood. 
These averments, taken together, seem to me 
to amount to an allegation that the cutting 
and selling of such young and green wood 
was an injury to the inheritance; and was, 
therefore, such waste as it would be proper 
in a court of equity to restrain. But it is 
said that in such a lease, renewable forever, 
and with a right to purchase the reversion, 
the relation of landlord and tenant does not 
exist, inasmuch as it is in the power of the 
defendant to prevent the plaintifC and hi.s 
heirs from ever enjoying the reversion But, 
until the defendant has actually purchased 
the reversion, it remains in the plaintiff, and 
the relation of landlord and tenant still sub- 
sists in full force. The plaintiff, therefore, 
is entitled to relief. Is he also entitled to^ 
a discovery of the waste? It is said that a 
court of equity will not compel a discovery 
of that which might subject the defendant to 
a forfeiture; and that the plaintiff may, in 
an action of waste, under the statute of 
Gloucester, have a judgment of forfeiture 
of the estate against the defendant, and 
treble damages. That the plaintiff has not 
waived nor offered to waive that forfeiture, 
and therefore a court of equity will not com- 
pel the defendant to discover the waste. 
The statute of Gloucester (6 Ed. I. c. 5), 
which gives the forfeiture of the thing wast- 
ed, and treble damages, is believed to have 
been "by experience found applicable to the 
local and other circumstances of the in- 
habitants of Maryland," and to have been 
adopted by the constitution and bill of rights 
of that state, and consequently to have be- 
come the law of this part of the district, by 
virtue of the act of congress of the 27th of 
February. 1801 (1 Stat. 103). That statute 
is stated, in Chancellor Kilty's report to the 
legislature of Maryland {page 211), to have 
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been extended, in practice, to tliat state. I 
am, therefore, of. opinion that, if the de- 
fendant has committed waste, Le is liable to 
the forfeiture of the thing wasted, and the 
treble damages. 

The plaintiff has not, in his bill, expressly 
■waived the forfeiture or the penalty. Is 
the defendant, then, bound to answer to the 
allegation of waste? Upon this point the 
ease of Boteler v. Allington, 3 Atk. 457, was 
cited by the counsel of the defendant; in 
which case Lord Chancellor Hardwicke says: 
"There are two matters in question; one 
upon the demurrer as to the discovery of the 
acceptance of the second living; and as to 
that, I am of opinion that the plaintifE had 
a right to demur; not because it is of conse- 
quence to the plaintiff, for the fact of which 
he seeks a discovery may very easily be as- 
certained by the bishop's register, but for 
the sake of a rule of the court, that a de- 
fendant is not obliged, by a discovery, to 
subject himself to a forfeiture, or any thing 
in the nature of a forfeiture; and therefore 
in all bills to stay waste, a plaintiff is not 
entitled to a discovery, unless he waives the 
penalty, which is treble damages by the 
statute of Gloucester." See, also, Mitf. Eq. 
PL (3d Ed.) pp. 157, 15S, 161, and Coop. Eq. 
PI. 205, 207. To this it is answered, that the 
forfeiture is in fact waived by the bringing 
of this bill. That the offer to waive would 
have been no bar at law to the action for the 
treble damages. That it would only have 
been a ground for an injunction to restrain 
the plaintiff from enforcing the penalty; and 
that the filing of this bill is equally a ground 
for an injunction; and that the defendant is 
now quite as safe against the penalty as he 
would have been if the plaintiff had ex- 
pressly offered to waive it. In support of 
this position, the counsel for the plaintiff 
cited the case of Wools v. Walley, Anstr. 
100, where, upon a bill for the* single value 
of tithes, it was holden that it was not neces- 
sary for the plaintiff expressly to waive the 
treble value. I have not read that case, 
(not having the book), but, as I understood 
it when read at the bar, the question did 
not arise upon demurrer to the discovery, 
but upon exception to the answer of the de- 
fendant, who had omitted to make the dis- 
covery sought by the bill, relying upon the 
general rule, that he was not bound to dis- 
cover that which would subject him to a 
penalty. The court, however, adjudged the 
answer to be insufficient, and compelled the 
diseoveiy. This decision might have been 
upon the principle, at that time generally 
admitted, that if a defendant answer at all 
he must answer fully. There has- been no 
case cited in which a demurrer, to the dis- 
covery of matter leading to a legal forfeiture 
or penalty, has been overruled, unless the 
plaintiff expressly waive that forfeiture or 
penalty. I am, therefore, of opinion that 
the defendant in this case is not bound 
to answer the allegation of waste. 
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THURBER v. The FANNIE. 

[8 Ben. 429.] i 

District Court, E. D. New York. May, 1876. 

SaippixG — Possession — Jdrisdiction — M.\iiiTiMb 

Tort— Absence op Bill of Sale— En'- 

itoLLM EST — Costs. 

1. A. E. S. being the owner of a sloop, which 
had never been enrolled or registered, sold her 
to T. Part of the purchase money was paid; 
and it was agreed that A.. E. S., who had no 
bill of sale for the sloop, should procure one 
from her former owner, and should then give on,e 
to T., who should then give him a mortgage on 
her for .$200. T. took possession of the sloop 
and ran her for nearly a year, during which time 
she was repaired and altered under the direction 
of T. by A. E. S., who was a ship-huilder, ma- 
terials belonging to T. being put into her. A. 
E. S. obtained his bill cf sale but never tendered 
one to T., nor demanded the mortgage. Nearly 
a year after tht sale, A. E. S. forcibly took pos- 
session of the sloop while on navigable waters, 
and thereafter sold her to H. who put A. S. in 
charge of her, as master. T. filed a libel to re- 
cover possession: Held, that the court had ju- 
risdiction of the action, although T. had no bill 
of sale. 

[Cited in Wenberg v. A Cargo of Mineral 
Phosphate, 15 Fed. 287; Haller v. Fox, 51 
Fed. 299.] 

2. That the sale by A E. S. to T. was not 
conditional, but, if it -were, the condition had 
been waived by the acts of the parties. 

3. That, as the vessel was never enrolled or 
registered, the provisions of § 4192 of the Re- 
vised Statuies of the United States were not 
applicable. 

4. That the forcible taking possession of the 
vessel by A. E. S. was a maritime tort, and 
gave him no title and that, having none him- 
selJF, he could convey none to H. 

5. That cne mode of ledressing the tort com- 
mitted by A. E. S. was to reinstate the libellant 
in the possession oi his vessel; and that, there- 
fore, the subject of the action was maritime, and 
none the less so, beciiuse A. E. S. had passed the 
property to a third party. 

6. That, if the question were simply one of 
title, the jurisdiction of the admiralty would 
still attara. 

7. That the libeliant must therefore have a de- 
cree for the possession of the vessel, with costs 
against H. alone and that, as no decree for 
damages was asked against A. E. S., and he 
was not in possession of the vessel at the time, 
the libel, as against him, would be dismissed 
without costs. 

The case of The John .Tay, 17 How. [58 TI. R.l 
399, distinguished. But see the case of Hill 
V. The Amelia [Case No. 6,487], which was 
affirmed by the circuit court [see Case No. 
275J. 

[Cited in The Daisy. 29 Fed. 301.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libelant. 
R. H. Huntley, for respondents. 



BENEDICT, District Judge. This is a 
cause of possession. The libel avers that in 
April, 1875, the libellant, James E. Thurber, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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beinf? tlien in the peaceful jwssession of 
the sloop Fannie as the sole owner thereof, 
one Alonzo E. Smith, accompanied by others, 
ai'med with pistols, on the navigable waters 
of the United States, and within the admiral- 
ty and maritime jurisdiction of the United 
States, forcibly and wrongfully took said ves- 
sel from the libellant, and now wrongfully 
detains the same by the defendant, Alfred 
Smith, acting under his directions. Process 
having been issued, citing the said Alonzo 
E. Smith and Alfred Smith to appear and 
answer the said libel, and also directing the 
seizure of said vessel, and that all persons 
interested therein be cited to appear, Alon- 
zo E. Smith appeared and made answer, de- 
nying the averments of the libel, and set- 
ting forth that, about the first day of Sep- 
tember, 1873, he was the owner of that ves- 
sel and in possession thereof and continued 
in possession and ownership thereof until 
the 8th day of June, 1875, when he sold the 
vessel to one Henry Herrman. In addition, 
Smith sets forth certain facts in respect to 
an agreement with the libellant for a sale 
of the vessel to the libellant, which agree- 
ment he avei's was not performed by the li- 
bellant. He also avers that he was in pos- 
session of the paper title of the vessel, and, 
never having delivered the same, he was, as 
he claims, entitled to the actual possession 
of her, and therefore he retoolc the posses- 
sion of said vessel from the libellant, and 
thereafter, in good faith, and after his said 
possession had been acquiesced in, he sold 
and delivered her with the paper title to 
Henry Herrman, who thereupon took posses- 
sion thereof; which said sale and delivery, 
as averred, was known to the libellant, and 
acquiesced in by him. Alfred Smith also ap- 
peared and made answer, denying all the 
averments of the libel, except the fact that 
he was in possession of the vessel, and aver- 
red that he was master in charge thereof, 
under the employment of Henry Herrman. 
Henry Herrman also intervened for his in- 
terest in said vessel, and filed a claim there- 
to and an answer, in which he sets up that 
he is the only true and lawful owner of the 
vessel by purchase from Alonzo E, Smith, 
then the owner and in possession of the said 
vessel, which purchase, the claimant avers, 
was in good faith withopt any knowledge 
that the libellant pretended to claim any in- 
terest in the vessel. He also avers that the 
libellant knew of and acquiesced in the pos- 
session of said vessel by said Alonzo B. 
Smith. 

The cause coming on to be heard upon 
these pleadings, a sale and delivery of the 
vessel by Alonzo E. Smith to the libellant 
on June 8th, 1874, was duly proved. It was 
also proved that, on April 6th, 1875, Alonzo 
E. Smith, by force, deprived the libellant 
of the possession of the vessel, and that such 
act was committed upon navigable waters 
of the United States and within the juris- 
diction of this court. The, forcible seizure 



of the vessel is not disputed by the defend- 
ants; but it is contended that the sale to 
the libellant was conditioned upon the libel- 
lant's giving to Smith a mortgage upon the 
vessel to secure two hundred dollars, an un- 
paid balance of the purchase money, which 
condition not having been performed. Smith 
had a lawful right to retake the vessel, as he 
did, and to convey her to Herrman, as he 
did. In respect to the terms of the agree- 
ment of sale made between Smith and the 
libellant there is little room for doubt, and 
the acts of the parties in connection with 
such agreement are made clear by the evi- 
dence. If it can be held upon the evidence, 
which I do not say, that the execution of a 
mortgage for $200 was, by the agreement, 
made a condition of the sale, it is evident 
that such condition was waived by the un- 
conditional delivery made of the vessel, and 
the permitting her to be held and used by 
the purchaser without objection for a long 
time after the period at which the mortgage 
was to become due. Not only was the ves- 
sel passed into the possession of the libel- 
lant without condition, but she was after- 
wards and while in his possession, under his 
direction, not only repaired but altered by 
the defendant, Alonzo E. Smith, who was a 
ship-builder, and materials furnished by the 
libellant were put into .her by Smith. After 
such dealing with the vessel and permitting 
the libellant to sail the vessel for nearly a 
yeai*, it is not open to Smith to say that the 
sale was upon condition and that no title 
passed to the libellant. The fact that no 
formal bill of sale was given to the libellant 
has been relied on, to show that it was not 
intended that the title to the vessel should 
pass to the libellant. The absence of the 
biU of sale is however explained by the other 
fact, as to which there is no dispute, that 
when the vessel was delivered to the libel- 
lant by Smitti, Smith himself had no bill of 
sale and agreed to procure one. 

The vessel had been used as a yacht and 
had not, so far as appears, ever been regis- 
tered or enrolled, but the intention of the libel- 
lant to use her in the coasting trade was 
known to Smith. For that purpose it would 
be necessary to have her licensed, and it was 
therefore made a part of the agreement that 
Smith should procure a bill of sale to himself 
from her former owner, and thereafter give 
a bill of sale to the libellant, who was then to 
execute a mortgage back for two hundred dol- 
lars. Failure to deliver a bill of sale is thus 
explained, and affords no proof of an intention 
that the title to the property was to remain in 
Smith. 

As matter of law, therefore, I am of the 
opinion that the sale and delivery of this 
vessel to the libellant was unqualified, and the 
libellant thereby became the sole and only 
owner thereof. But, if the sale were condi- 
tional, the only condition ^vas that the libel- 
lant should give a mortgage for §200, upon 
receiving a bill of sale from Smith, and there 
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is no evidence of any' tender of a tiill of sale 
by Smith. It is proved that the libellant de- 
manded a bill of sale, and that Smith gave, 
as an excuse for not giving it, that he had not 
yet obtained his bill of sale from the former 
OTvner. It is also in proof that some months 
after the sale to the libellant. Smith did ob- 
tain a bill of sale from the former owner of 
the vessel; but it cannot be pretended that 
the evidence shows any tender of a bill of 
sale to the libellant. If therefore the condi- 
tion stated was still in force as part of the 
agreement, it gave Smith no right to demand 
possession of the property, the purchase 
money of which had been more than half 
paid, without previously tendering his bill of 
sale and thereupon demanding the mortgage. 
In any aspect of the case, therefore, the act 
of Smith, in taking forcible possession of the 
vessel as he did, must be deemed tortious, 
from which he could derive no benefit and by 
which he derived no right or title in the ves- 
sel. Smith then having no title to convey, 
Herrman obtained no title by his purchase 
from Smith, and therefore stands in the posi- 
tion of one without right or title withholding 
the possession of the vessel from her owner. 

It has been contended that the libellant can- 
not maintain an action in the court of admi- 
ralty because he has no bill of sale; and in 
support of this position reference is made to 
the followmg authorities: 3 Kent, Comm. pp. 
130, 131; Metcalf v. Taylor, 36 Ue. 28; Pot- 
ter V. Irish, 10 Gray, 416; Veazie v. Somerby, 
5 AUen, 280; Chadbourn v. Duncan, 3G Me. 
89. But I do not find thesu cases sufiicient 
to justify a refusal of relief in a case like this. 

In this case a conti*act of t^ale accompanied 
with delivery is clearly proved, and there is 
a writing proved executed by Smith the ven- 
dor and by him delivered to the vendee, 
which is in the form of a receipt for .^tOO, 
but which states that the $100 is the first 
payment on the sloop Fannie. Moreover it 
was part of the contract that a bill of sale 
should be delivered, which delivery was de- 
layed until the vendor, who at the time had 
no bill of sale, should procure one. This is 
not then a case where there has been an at- 
tempt to dispense with the well known and 
ordinary instrument, which is looked to by 
courts of admiralty as evidence of title. On 
the contrary, such an instrument was provid- 
ed for, and its absence is owing to the failure 
of the vendor to make and deliver it as 
agi'eed. The cash portion of the purchase 
money having been received by the vendor, 
and the absence of a bill of sale having arisen 
from the fact that he was not in a condition 
to give one, it does not lie in the mouth of 
the vendor to object by reason of its non-pro- 
duction. In OhI T. Eagle Ins. Co. [Case No. 
10,473], where great stress is laid upon the 
necessity of a bill of sale, the case of Kenny 
V. Clarkson, 1 Johns. 385, which is like this 
case in many respects, is said to be distin- 
guishable. Nor do I consider the objection 



valid in the mouth of Herrman, the claimant. 
In the case of The Taranto [Case No. 13,751], 
which was an action for possession, the libel- 
lant recovered although without a bill of sale. 
The absence of a bill of sale is certainly a fact 
to be esplained; but when explained and the 
fact of ownership clearly proved, I see no 
sound reason why a court of equity should as 
an arbitrary rule require in all cases a formal 
bill of sale. I am not inclined to be the first 
one to hold that a bona fide owner and pos- 
sessor of a ship, although without a formal 
bill of sale, havhig been forcibly dispossessed 
of his vessel by a tort-feasor, is remediless in 
a court of admiralty, because he has no bill 
of sale. See 1 Pars. Shipp. p. 57, and cases 
there commented on. 

Again it is contended that a fatal objection 
to this action arises out of the provision of 
the act of 1850 [9 Stat. 440], now section 4192 
of the United States Revised Statutes, inas- 
much as no conveyance o^ the vessel to the 
libellant has been recorded at the custom 
house and there is a failure to show actual 
notice to Herrman, the claimant. 

The answer to this objection is that the stat- 
ute only applies to vessels which are regis- 
tered or enrolled, while it does not appear that 
this vessel was either registered or enrolled. 
The object of the statute is to enable persons 
intending to purchase a registered or enrolled 
vessel to ascertain what conveyances have 
been made, by an examination in the ofiice of 
the collector of customs where the vessel is 
enrolled or registered. In regard to this ves- 
sel there was no such custom house, and the 
claimant could not have been led to rely upon 
any -record of transfer in any such office. In 
fact, his own bill of sale gave him notice that 
she was not em-olled or registered, and he 
was thereby put to rely upon enquiries, to be 
made elsewhere than in any custom house, 
for information as to what transfers had been 
made and what was the nature of the title he 
was taking. 

I have not considered the. other points which 
have been seriously argued in the defense of 
this action, except that of the jurisdiction of 
the admiralty to grant the relief prayed. The 
jurisdiction of the admiralty is denied upon 
the authority, of the case of The John Jay, 
17 How. [58 U. S.] 399 But the case of The 
Jolm Jay "simply decides that the court had 
no jurisdiction of that cause, because the con- 
tract on which, the action was brought was 
not a maritime conti'act. The expression in 
the opinion thatt-coui-ts of admiralty have 
"never entertained jurisdiction by a posses- 
sory action to tiT the title, or a right to the 
possession of a ship," must be considered as 
relating to cases of mortgage alone. No such 
sweeping efEect, as is here claimed for it, has 
ever been given to the decision in the ease of 
The John Jay, and I do not consider the au- 
thority of that case as extending to a case hke 
this. Here a maritime trespass has been 
committed by the defendant; Alonzo B, Smith, 
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of which a court of admiralty may take cog- 
nizance. The Commerce, 1 Black [66 U. S.] 
579; New Jersey Steam Nav. Go. v. Mer- 
chants' Bank (Woodbmy, .T.) 6 How. [47 U. 
S.] 432; Manro v. Almeida, 10 Wheat [23 U. 
S.] 486. One method of remedy for that 
wrong is to reinstate the libellant in the pos- 
session of his boat. The matter is maritime 
in all its aspects, and none the less so because, 
before sei*ving process, the wrong doer passed 
the property over to a third party, who is 
thereby enabled to set up a title derived from 
such wrong doer. The subject matter may 
therefore well be held to be something more 
than the mere title to the vessel. But, if it 
were only a question of title, the jurisdiction 
would still attach, for the admiralty has juris- 
diction of petitory as well as possessory ac- 
tions, and has often been called upon to ad- 
judicate upon the title to ships. The Tilton 
[Case No. 14,054]; The Watchman [Id. 17,- 
251]; Blanehard v. The Martha Washington 
[Id. 1,513]; 2 Pars. Shipp. 1S6, 187. 

I am therefore of the opinion that this court 
has jm-isdiction of the action, and that it is 
in duty boimd to decree the possession of the 
vessel to the libellant. As it appears that Al- 
onzo E. Smith was not in possession of the 
vessel at the time of filing the libel, and as 
no decree for damages Is asked against him, 
the libel as to him will be dismissed but 
without costs. In regard to the defendant, 
Alfred Smith, as it appears that he holds pos- 
session of the vessel only in the capacity of 
master, appointed by the claimant, Herrman, 
the libel is sustained as against him but with- 
out costs. 

In regard to the vessel and the claimant, 
Herrman, the decree will be In favor of the 
libellant that he recover the possession of the 
vessel and also his costs to be taxed. 



THULE, The (BODIN v.). See Case No. 1.- 
595. 

THITKBER (VAN KLEECK v.). See Case 
No. 16,861. 

THURBER, The F. B. See Case No. 17,355. 
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THURN e. al. v. UNITED STATES. 

[1 Hoff. Land Cas. 298.] i 

District Court, N. D. California. Dec. Term, 
1857. 

Mexicax Land Grast — Coclaimants — Rights 
ISTER Sese — Against Usited States. 

Where one of two persons to whom a grant 
was made has exhibited a deed from his co- 
grantee, and obtained a confirmation ojf his claim 
to the whole tract, the cograntee who has pre- 
sented his separate claim for his half, and who 
denies the execution of the deed, is entitled to 
a confirmation as against the United States, and 

1 [Reported by Numa Hubert, Esq., and here 
("pprinted by permission.] 



the rights of the parties inter sese will be left to 
be determined by the ordinary tribunals. 

Claim for one-half of a square league of 
land in Santa Clara county, rejected by the 
board, and appealed by the claimants [Cipri- 
ano Thum and othei-s]. 

E. B. Carpentler, for appellants. 
P. DeUa Ton-e, U. S. Atty., for the United 
States. 

HOFFMAN, District Judge. In this case 
the genuineness of the grant, the regularity 
of the proceedings, and the fulfillment by 
the grantees of all the conditions are estab- 
lished by abundant proofs, and admitted on 
the part of the United States. The proceed- 
ings, up to the issuance of a final title and 
including an approval of the grant by the 
departmental assembly, were conducted in 
strict conformity to the regulations of 1828; 
and on the eleventh of June, 1834, the final 
doeumento required by those regulations was 
issued to the applicants, Maximo Martinez 
and Domingo Peralta. The present claim Is 
by the representatives of the latter, and is 
for one-half of the raneho. Maximo Marti- 
nez has also presented his claim, which, 
however, embraced the whole raneho. To 
establish his title to the share of his co- 
grantee, he gave in evidence an alleged con- 
veyance, dated May 19th, 1834, from Peralta 
to himself. As this conveyance seemed 
prima facie to show the whole title to be in 
Martinez, the claim to the whole was con- 
firmed to him by the board and by this 
court. Domingo Peralta now presents his 
claim, and would clearly be entitled to a con- 
firmation of one-half of the land, had not 
the United States put in evidence the con- 
veyance alleged to have been made by him 
to Martinez as above stated. Many objec- 
tions to this document were urged on the 
part of the claimant; both its genuineness 
and supposed legal effect were strenuously 
denied. The district attorney declined to 
argue the questions discussed by claimants, 
observing that the controversy was one in 
which the United States had not the slight- 
est interest; the grant was unquestionably 
valid, and the land had already been con- 
firmed to Martinez, the appeal In whose case 
had been dismissed by order of the attorney 
general. He further observed, that no deci- 
sion of this court could in any way deter- 
mine private rights in the parties to land ad- 
mitted not to belong to the United States, 
and to wfiich the full legal and equitable 
title was already vested in private individ- 
uals. The district attorney v/as understood 
to say that he interposed no objection to a 
confirmation to the present claimant, if the 
court was of opinion that such a decree 
should be entered. It has heretofore been 
decided by the board and this court that 
third persons have no right to Intervene in 
these proceedings to ascertain whether land 
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claimed under titles derived from the former 
sovemment is public dr private land. As 
the decree of this court and the patent is- 
sued under it cannot affect the rights of any 
parties, except the United States and the 
claimants, it seemed manifestly improper to 
Jillow an inquiry, instituted to ascertain the 
rights of the United States, and to determine 
what "was private and what public land, to 
be controverted into a complicated series of 
cross ejectments between various private 
claimants, and this, where the decision of 
the court could not in any event decide the 
rights litigated before it. The only course, 
therefore, to be adopted was to confirm to the 
claimant whenever he, by a deraignment of 
the title prima, facie regular, showed himself 
to be the owner of a valid grant. This mode 
of proceeding involved, it is true, the ap- 
parent anomaly of confirming in some cases 
the same land to different persons claiming 
under the same original grant. But as each 
i?uit was separate, and as the court could 
not enter into question of adverse private 
Tights, this anomaly was not to be avoided. 
Had the present claimant been permitted to 
intervene in the case of Martinez, he perhaps 
might have shown, as he claims to have 
done in this case, that the alleged convey- 
ance to Martinez was fabricated or inopera- 
tive. As he was not permitted to do so, it 
seems equally improper to allow that con- 
veyance to be introduced into this case, nom- 
inally on the part of the United States, but 
really on the part of Martinez, to defeat the 
claim of Peralta to a confirmation, which if 
it were not for that conveyance he would 
be clearly entitled to. Besides, if the validi- 
ty of that conveyance is to be passed upon 
by this court, Martinez should be heard, and 
a,llowed to introduce testimony. The district 
attorney has neither any interest or power 
to represent him. To the United Stales it is 
indifferent whether the land belongs to both 
the original grantees, or to Martinez alone. 
To refuse to confirm this claim, is a recogni- 
tion of the validity of a conveyance which 
may be liable to grave objections. But to 
confirm the claim, is merely to give to the 
claimant a right to a deed from the United 
States, relinquishing and quit-claiming any 
supposed title they might have been deemed 
to possess, and the reception of which mere- 
ly puts the claimant on an equal footing 
with his adversary, and enables both to con- 
test 'With equal evidence of title from the 
United States their adverse rights before the 
ordinary tribunals. 

I think that the only course to be adopted 
is to confirm this claim, and to leave the 
question of ownership inter partes to be liti- 
gated before the tribunals having jurisdic- 
tion over the subject matter of the contro- 
versy. A decree must be entered accord- 
ingly. 
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THURSTON V. KOOH. 
[4 Dall. 348; Append. XXXIL] i 

Oircuit Court, D. Pennsylvania. Oct. Term, 

1805. 

Martkc Insurance — Double Insurance. 

[In cases of double insurance the insurers are 
liable ratably for the amount of the loss, and 
not according to priority of contract; and one 
who has paid the whole loss can compel the oth- 
ers to contribute their prouortion.] 

At law. 

This cause came before the court on the 
following case, stated hy the counsel, Mr. 
Condy, for the plaintiff, and Mr. Ingersoll, 
for the defendant. 

"On the 13th of October, 1796, William I. 
Vredenburgh, of the city of New York, mer- 
chant, caused himself to be insured, at the 
city of New York, in a certain policy of in- 
surance, which was subscribed by the plain- 
tiff in the sum of $14,500, upon any kind of 
goods and merchandize, laden or to be la- 
den, on board the brigantine Nancy, Captain 
King master, lost' or not lost, at and from 
any port or ports in the "West Indies, and 
at and from thence to New York, and there 
safely landed, beginning the adventure up- 
on the said goods and merchandizes, from 
the lading thereof on board the said vessel 
at the "West Indies. On the 17th of Octo- 
ber, 1796, the said "William I. Vredenburgh, 
by Jacob Sperry & Co., his agents, caused 
himself to be insured, at the city of Phila- 
delphia, in a certain other policy of insur- 
ance, which was subscribed by the defend- 
ant, in the sum of 1,300 dollars, with other 
underwriters, in the whole amounting to 12,- 
000 dollars, upon all kinds of lawful goods 
and merchandizes, lost or not lost, laden or 
to be laden, on board the said brigantine 
Nancy, at and from Cape Niehola Mole, to 
any ports and places in the "West Indies, to 
trade at and from either of them to New 
York, beginning the adventure from and im- 
mediately following the loading thereof on 
board the said brigantine at Cape Niehola 
Mole, and so to continue until safely landed 
at any ports and places in the West Indies, 
and at New York aforesaid. The premium 
demanded upon this policy was ten per 
cent.; and was duly paid by the said Jacob 
Sperry & Co. on behalf of the said William 
I. Vredenburgh, to the defendant and the 
other underwriters upon this policy. On the 
20th of October, 1796. the said William I. 
Vredenburgh caused himself to be insured 
at the city of New York in a certain other 
policy of insurance, which was subscribed 
by the New York Insurance Company for 
the sum of 2,200 dollars, upon all kinds of 
lawful goods and merchandizes, lost or not 
lost, laden or to be laden, on board the said 
brigantine Nancy, at and from any port or 
ports in the West Indies to New Yoric. be- 

1 [Reported by A. J. Dallas, Esq.] 
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ginning the adventure from the loading 
thereof on board the said hrigantine, at any 
port or ports in the West Indies, and so to 
continue until safely landed at New York, 
&c. On the 12th day of September, 1796, 
the said brigantine Nancy, with the said 
goods and merchandizes so laden on board, 
and insured and covered by the said poli- 
cies as aforesaid, sailed fi*om Cape Nichola 
Mole, in the West Indies, for St. Marks, like- 
wise in the West Indies, and in the prose- 
cution of the said voyage, from Cape Nieh- 
ola Mole to St. Marks aforesaid, with her 
cargo, including the said goods and mer- 
chandizes, so insured as aforesaid, was cap- 
tured by a French privateer and condemned; 
by which captui-e the said goods and mer- 
chandizes were wholly lost to the insured. 
Upon this, suits were brought into the su- 
preme court of the state of New York, 
against the plaintiff, upon the policy by him 
subscribed, and against the New York In- 
surance Company, on the policy by them 
subscribed, in which suits the insured, the 
said William I. Vredenburgh, recovered as 
for a total loss. The amount paid by the 
plaintiff (after the usual deductions) for the 
loss, was 12,740 dollars, with 1,783 dollars 
and 60 cents interest, and 418 dollars and 32 
cents costs. He has, likewise, paid, to the 
said assured, 1,083 dollars and GO cents, be- 
ing the amount of the premium upon the 
policy subscribed by the defendants {after 
the deductions allowed in the case of a re- 
turned premium), as a consideration for the 
assignment of the said policy to the plain- 
tiff. The New York Insurance Company 
have paid to the assured 2,156 dollnrs. be- 
ing the amount of their policy (after the 
usual deduction in case of loss), with 301 
dollars 84 cents interest. The sevei'al sums 
so paid have completely satisfied the loss, 
with all the interest and costs. 

"Question for the opinion of the court. Is 
the defendant (one of the underwriters on 
the Philadelphia policy of the 17th of Oc- 
tober, 1796) liable to make any, and, it any, 
what contribution to the plaintiff, upon the 
loss so paid as aforesaid by him? Or, in 
other words, is the defendant liable to pay 
more than the amount of the loss, beyond 
the sum previously Insured? If the court 
shall be of opinion in the affirmative, then 
judgment shall be entered for the plaintiff, 
in such sura as, upon the principles estab- 
lished by the court, shall be found due. But 
if the court shall be of opinion in the nega- 
tive, then judgment shall be entered for the 
defendant." 

After argument, the opinion of the court 
was delivered by the presiding judge in the 
following terms: 

PATERSON, Circuit Justice. The case 
before the court is that of a double insur- 
ance, and the question is, whether the in- 
surers shall contribute rateably, or shall pay 
according to priority of contract, until the 



insured be satisfied to the amount of his 
loss. The law on this subject is different 
in different nations of Europe, owing to i^^e 
diversity of local ordinances, which have 
been made to regulate commercial transac- 
tions. By the ordinance of one coimtry, 
the contract is declared to be void, .ind a 
forfeiture superadded; whereas, by the or- 
dinance of other countries, the contract is 
merely void, without any forfeiture. By 
the ordinance of Spain, if a policy be sign- 
ed on the same day by several persons, the 
first signer becomes first responsible, and so 
on until the insured receive full satisfaction 
to the value of his loss; the posterior in- 
surers being liable only for the deficiency, 
and that, too, according to the order of pri- 
ority. But in such case, by the ordinance 
of France, the several insurers, on the same 
day, shall contribute rateably to make up 
the loss; whereas, by the same ordinance. 
If the policies bear date on different uays, 
the i-ate of contribution is rejected, and that 
of priority established; or, in other woi'dS; 
if the first policy absorb the loss, or amount 
to the value of the goods insured, the poste- 
rior insurers are not liable, but shall with- 
draw their insurances, after retaining a cer- 
tain percentage. The solvency of the first 
insurer to the full value being assumed, the 
ordinance is predicated on the principle that 
there remains no property to be insured, 
and, of course, no risk to be run. But sun- 
pose the solvency of the first insurer should 
become doubtful, what course is to be pur- 
sued? As this is a risk, it ought to be pro- 
vided against; and, accordingly, we find 
that some of these ordinances have declared 
that such insurer's solvability may be in- 
sured. It is obvious that this is a point of 
great delicacy; for, by questioning the sol- 
vency of a merchant, you wound his credit, 
and, perhaps, cast him into a state of bank- 
ruptcy. Most, if not all, of these ordinan- 
ces are of ancient date, and were calculated 
for the then existing state of commerce in 
the several countries which formed them. 
It is, however, evident, that the law mer- 
chant varies in different nations, and even 
in the same nation at different times. The 
course of trade, local circumstances, com- 
mercial interests and national policy, induce 
to some variation of the rule. The law in 
this particular, as it was understood and 
practiced in England, prior to, and at the 
commencement of, our Revolution, was dif- 
ferent from the rule which prevailed in 
France, Spain, and other countries, under 
their local ordinances. A double insurance 
is, where the same man is to i*eceive two 
siuns instead of one, or the same sum twice 
over for the same loss, by reason of his hav- 
ing made two Insurances, upon the same 
ship or goods. In such case the risk must 
be the same. This kind of insurance is 
agreeable to the practise and law of Eng- 
land, and is considered as being founded in 
utility, convenience, and policy. In the case 
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of Goden v. London Assur. Co., 1 Burrows, 
492, in February, 1758, Lord Mansfield, in 
delivering: tlie opinion of the court, express- 
ed himself as follows: "As between them, 
and upon the foot of commutative justice 
merely, there is no colour why the insurers 
should not pay the insured the whole: for 
they have received a premium for the whoie 
risk. Before the introduction of wagering 
policies, it was, upon principles of conven- 
ience, very wisely established, 'that a man 
should not recover more than he had lost.' 
Insurance was considered as an indemnity 
only, in case of a loss; and therefore, the 
satisfaction ought not to exceed the loss. 
This rule was calculated to prevent fraud; 
lest the temptation of gain should occasion 
unfair and wilful losses. If the insured is 
to receive but one satisfaction, natural jus- 
tice says that the several insurers shall all 
of them contribute pro rata, to satisfy that 
loss against which they have all insured. 
No particular cases are to be found upon 
this head; or, at least, none have been cited 
by the counsel on either side. Where a man 
makes a double insurance for the same 
thing, in such a manner that he can clearly 
recover against several insurers, in distinct 
policies, a double satisfaction, the law cer- 
tainly says, 'that he ought not to recover 
doubly for the same loss, but be content 
with one single satisfaction for it' And if 
the same man really, and for his own proper 
account, insures the same goods doubly, 
though both insurances be not made in hia 
own name, but one or both of them, in the 
name of another pei-son, yet that is just the 
same thing; for the same person is to have 
the benefit of both policies. And if the 
whole should be recovered from" one, he 
ought to stand in the place of the insured, 
to receive contribution from the other, who 
was equally liable to pay the whole." 

In the case of Newby v. Reed, 1 W. Bl. 
41G, at sittings after term, in 1763, the same 
doctrine is laid down, agi-eed to, and eon- 
firmed. For "it was ruled by Lord Mans- 
field, chief justice, and agreed to be the 
course of practice, that upon a double insur- 
ance, though the insured is not entitled to 
two satisfactions, yet, upon the first action, 
he may recover the whole sum insured, and. 
may leave the defendant therein to recover 
a rateable satisfaction from the insurers." 
These cases have never been conti-adicted,- 
and must be decisive on the subject. The 
law, as stated in the above adjudications, 
is recognized by Park and Miller, two re- 
cent and respectable writers on marine in- 
surances. Such being the law of England 
as to double insurances, before and at the 
commencement of our Revolution, it was al- 
so the law of this country and is so now. 
It is of authoritative force, and must gov- 
ern the present ease. Besides, if the court 
■were at liberty to elect a rule. I should 
adopt the English regulation, which divides 
the loss rateably among the insurers. It is 
2iJFEIl.CAS. — 75 



the most convenient, equal, and consonant 
to natural justice, and has been practiced 
upon, nearly half a centurj-, by the first 
commercial nation in the world. I am not 
clear that the practice of France is not in 
conformity with this rule, for it is rrobable 
that they open but one policy, bearing the 
same date, though signed at different times, 
or different policies of the same date; in 
either of which cases, by the French ordi- 
nance, the insurers cpntribute rateably to 
satisfy the lo^s sustained by the insured. 
If so, it is precisely the English and Ameii- 
ean rule. Equality is equity. This maxim 
is particularly applicable to commercial 
transactions; and therefore, the rule of.con- 
tribution ought to be favoured. The pres- 
sure, instead of crushing an individual, will 
be sustained by several, and be light. The 
result is, that the defendant must contrib- 
ute rateably to make up the loss of the in- 
sured. Judgment for plaintiff. 

The following opinion of the district judge 
was delivered at large, and a copy was fur- 
nished for publication by Mr. Condy: 

PETERS, District Judge. The point in 
this cause is, whether in a case of double 
insurance, the policies are to, be taken ac- 
cording to priority; that is, whether the 
second is answerable before the first is ex- 
hausted, if the loss is greater than the sum 
covered by the first? And if the loss is 
fully covered by the first, whether, if it be 
paid by the insurers on the first, they can 
oblige those on the second to contribute, pro 
rata? To be respectable abroad, and to fa- 
cilitate and simplify mercantile business at 
home, we should have a national, uniform, 
and generally received, law-merchant. The 
custom, or practice, of one state differing, 
perhaps, from that of another, must yield to 
general and. established principles. 

There is, however, no custom of mer- 
chants, in this, or any other, district of the 
United States, stated in the case, and we 
cannot titivel out of the statement, in giv- 
ing our judgment. 

I mention as an extraneous fact, of which 
I have been informed by persons intelligent 
in business of insurance, that the rule in 
New York, where they followed the British 
practice for a great length of time, was va- 
riant from that they now use. The custom 
in Philadelphia, has been, for a long coui-se 
of years, to settle losses, where there are 
double insurances, according to priority of 
policy in date, without regard to time of in- 
dividual signature; tnat is, not to call on 
the second set of undei*writers, if tbose on 
the first policy were competent, or had paid 
the amount of subscription, or loss. In this 
event, those on the second policy return the 
premium, retaining one half per cent. If 
this be so, and 1 have no reason to doubt, 
it is one of the veiy few subjects, in which 
I have been able to discover a decided and 
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universal custom of merchants here. It 
may have originated, when the British rule 
was more similar to that of many other na- 
tions, than it is now, and was at the time of 
our Revolution. It appears to me, that the 
custom here is agreeable to the general mar- 
itime custom and law of Europe, in this par- 
ticular. The authorities produced in this 
cause, on the part of the defendant, warrant 
me, in this opinion. All the European na- 
tions, it is true, do not agree. There may 
not in every detail, be an exact conformity 
among any considerable number. But, I 
conceive, that where the greater number of 
particular laws are coincident in a general 
principle, this will establish what is called, 
general law. In the point before us, there 
are exceptions in the laws of Spain, and 
those of England, to what seems to be the 
general principle and rule, among other 
trading nations. And the arrangements of 
those two countries, differ from each other. 
The law, or custom of merchants in Eng- 
land, was, formerly, more agreeable to tne 
general custom and maritime law of other 
nations, than it has been decided, in later 
times to be. It is contended, that the Brit- 
ish authorities, do not shew direct decisions 
of their courts, on this point; yet, they are 
sufficient to satisfy me, of what the law 
there is. It appears to me to be clearly set- 
tled, as law, in England, that in cases of 
double insurances, if all the policies cover 
the same risques, there shall be a rateable 
contribution. It was so settled at the period 
of our independence. It was their law-mer- 
chant, which, being part of the common law, 
was binding on us; and is now engrafted 
into our maritime code. The eases, before 
our, declaration of independence, clearly 
shew, that the law was then so settled. 
And in cases since that declaration, it is rec- 
ognised and agreed to be the law. Our in 
surances in that country being still consid- 
erable, the rule is yet useful on that account, 
among others. In France, agreeably to an 
ordinance of Lewis XIV., the first policy is 
to be exhausted, before the second operates, 
if dated at different times. But different 
policies, of the same date, are considered as 
one, and there is a rateable contribution. In 
Spain, the date and time of individual sub- 
scriptions are attended to, and insurers are 
called on, according to priority of subscrip- 
tion, even on the same policy. I have nad 
frequent occasions to recur to Spanish reg- 
ulations. There is, in most of the Spanish 
maritime laws and customs, a peculiarity 
which creates an exception, rather tiian a 
rule, on many general principles. I cannot 
see, that it will be materially disadvanta- 
geous to commerce, to settle this question, 
in either way, contended for in this cause. 
It is of most importance, that the point 
should be clearly decided and settled in one 
or the other way; that merchants may 
know, and accommodate their affairs to the 
•decision. This court can, at least, com- 



mence the means of final decision. I be- 
lieve with Professor Smith, in his "Wealth 
of Nations," cited in this cause, that dis- 
tributing the burthen of losses, among the 
greater number, to prevent the ruin of a 
few, or of an individual, is most conforma- 
ble to the principles of insurance, and most 
conducive to the general prosperity of com- 
merce. The wisdom and experience of the 
British nation, grown out of their more mod- 
ern and extended state of commerce, have 
given additional value to this opinion. 
Whatever respect (and it is not slight), I 
may entertain for the laws of other nations, 
I deem myself bound to follow, what was 
the established law and custom of mer- 
chants in England, at the time of our be- 
coming an independent nation; not because 
it was the law merely of that country; but 
because, it was, and is, our law. There is 
sufficient evidence in my mind, in the cases 
produced out of the British books, to this 
point, to satisfy me of the law and custom 
there established on this question. I, there- 
fore, conclude, according to the case of New- 
by V. Reed, 1 Wm. Bl. 416, that "the in- 
sured may recover the whole sum; and 
leave the insurer to recover a rateable pro- 
portion, from other insurers, on a double 
policy," and the insured may elect which set 
of insurers, or which of the individuals, he 
will sue, for the amount of actual loss; be- 
yond which he cannot recover, as he can 
have but one satisfaction. 

On the point stated (the details of which 
merchants can best adjust), I am of opinion, 
that the defendant is liable to pay to the 
plaintiff a contribution, upon the loss paid 
by him, as stated. This contribution must 
be made by all the insurers, on all the pol- 
icies rateably, as their respective subscrip- 
tions bear a proportion to each other, and 
all of them to the actual loss. The defend- 
ant of course, must pay to the plaintiff his 
rateable proportion, on these principles, ac- 
cording to the amount of his subscription. 
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THURSTON et al. v. The MAGNOLIA. 

[1 Bond, 92.] i 

District Court, S. D. Ohio. Oct. Term, 1856. 

PkISCIPAL AKD AOEST — POWER TO SeLL — CoS* 

FiRMATiox— Sale on Ckedit— Pbior Suit Pend- 
ing — Admibaltt Jdhisdiction — Proceeds. 

1. A letter from a pait owner of a steamboat 
requesting the person addressed to advertise the 
interest of the writer for sale, and in thus ad- 
vertising to act as his agent, confers no author- 
ity to sell, and a sale undtr it is a nullity. 

2. If such part owner, with a knowledge of 
the terms of thu sale, and with due deliberation 
adopts and affirms it, it is obligatory on him to 
the extent of his interest, and he can not after- 
ward disaffirm the ratification. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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3. A power of attorney is not operative till re- 
ceived and accepted by the agent, and a power 
to sell for cash does not authorize a sale on cred- 
it. 

4. The pendency of a proceeding in replevin, in 
a state court, by which a party claiming to be 
a part owner of a steamboat has obtained the 
possession of the boat, does not affect the juris- 
diction of a cotirt of admiralty in a proceeding 
by libel, in which all the parties in interest are 
before it. 

5. A plea of a prior suit pending is not sus- 
tainable, without ihe averment and proof that 
the cases are between the same parties and for 
the same cause of action. 

6. The proceeds of the sale of a boat will be 
ordered to be brought into the registry of the 
court, to be apportioned among the parties ac- 
cording to their respective interests, as found 
and adjudged by the court. 

In admiralty- 
Lincoln, Smith & Warnoek, for libellants. 
Ketchum & Headington, for respondent. 

OPINION OF THE COURT. The libel- 
lants aver that they are the owners of the 
steamboat Magnolia, in the proportions fol- 
lowing: John Thurston has an interest of 
three-eighths; William B. Sutton, James 
Sutton, and Samuel L, Griffith, by the name 
of Sutton, Griffith & Ck)., have also an inter- 
est of three-eighths, and Levi Chapman and 
Edward C. Carter of one-eighth each. They 
allege that they are legally entitled to the 
IMDSsession of said boat, and that it is wrong- 
fully -withheld from them by one Donald 
Campbell, claiming the interests held by 
said Thurston, and said Sutton, Griffith & 
Co., through a sale made by Smith & Gra- 
ham, of Cincinnati, as the agents of the last- 
' named parties, to B. S, Scudder, and a' sale 
and transfer by Scudder to said Campbell. 
It is further averred that Smith & Graham 
acted wholly without authority in the sale 
of the boat, and that the sale was therefore 
void, and that as to the interests of said 
Chapman and Carter, the said Campbell has 
no claim of title. A decree is asked for, ad- 
judging the title to be in the libellants, ac- 
cording to the claim asserted by them, and 
for the delivery of the possession of the boat, 
and also for an account of the freight car- 
ried by the boat while in the possession of 
Campbell. Campbell has filed his answer, 
setting up a title to three-fourths of the boat, 
acquired through the sale by Smith and Gra- 
ham to Scudder, as the agents of Thurston, 
and Sutton, Griffith & Co.. and a sale and 
transfer by Scudder to him. And he avers, 
that having thus become the owner of said 
interest of three-fourths, and being entitled 
to the possession and control of the boat, -he 
requested of said Chapman and Carter, then 
being in" charge of said boat, at the wharf 
in Cincinnati, to deliver it to him; and upon 
their refusal to give him possession, he ap- 
plied for and obtained a writ of replevin 
from the superior court of Cincinnati, in ac- 
cordance with the statute of Ohio, by virtue 
of which the boat was delivered to Mm, and. 



remained under his control until arrested 
by process in this ease. The answer avers 
that the said sale was valid and legal, as be- 
ing made by Smith & Graham, as the au- 
thorized agents of the parties before named; 
and, that if there was any defect in their au- 
thority to act as such agents, the sale has 
been since ratified and affirmed. 

The first inquiry in the case is, whether 
Smith & Graham were the authorized agents 
of Thurston, and Sutton, Griffith & Co., and 
as such could make a valid sale of their in- 
terests. The facts in evidence, bearing upon 
the question of the authority of Smith & Gra- 
ham, as agents, may be briefly stated as fol- 
lows. The Magnolia being owned by the 
parties, and in the proportions stated in the 
libel, had been employed in the spring and 
early part of the summer of 1855, in the navi- 
gation of the Arkansas river, under the com- 
mand of said Thurston as master. He had 
left the boat temporarily in charge of Chap- 
man, who, as it seems from the evidence, 
without the knowledge of Thurston, brought 
it to Cincinnati. On July 12th, Thurston 
wrote to Smith & Graham, from Pine Bluffs, 
on the Arkansas river, complaining that 
Chapman had improperly withdrawn the 
boat from that trade, and notifying them 
that he, Thurston, was the master and had 
the control of an interest of three-fourths. 
He also informs Smith & Graham that he 
will be in Cincinnati in about a month from 
the date of the letter, and requests them, 
in the meantime, to give notice to the public, 
through one of the city papers, that Chap- 
man had no authority to sell or otherwise 
dispose of the boat. In a postscript to the 
letter, he says, "please advertise three-fourths 
of the steamboat Magnolia for sale." And 
in a second postscript he adds, "in advertis- 
ing the boat you will please be my agent. 
If any wish to purchase, let them inquire of 
you. The price for the three-fourths is ?8,- 
000." Under the authority, supposed to be 
contained in this letter. Smith & Graham, as 
the agents of Thurston and Sutton, Griffith 
& Co., advertised their interests for sale; 
and. on July 30, 1855, sold it to B. S. Scudder 
for eight thousand dollars. One-third of this 
sum was paid in hand, and the balance was 
divided into three equal payments, for which 
Seudder's notes, at three, six, and nine 
months, were given. Smith & Graham exe- 
cuted a bill of sale for the boat to Scudder, 
and on the day after the sale, by some ar- 
rangement between Scudder and the said 
Donald Campbell, Scudder sold and trans- 
ferred his interest to Campbell. It - would 
seem inferable, though the fact does not 
clearly appear from the testimony, that 
Campbell furnished the amount of the cash 
payment. It is admitted that Scudder was 
insolvent at the time, but Campbell procured 
indorsers on the notes for the deferred pay- 
ments, which made them safe. 

These are all the facts connected with the 
sale which it is now necessary to notice. 
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And it seems to be a clear proposition, tliat 
the sale by Smith & Gi'aham was altogether 
unauthorized, and is therefore void. As to 
the interest of three-eighths, owned by Sut- 
ton, Griffith & Co., it is clear, beyond all 
question, there was no authority to sell. 
They had not constituted Thurston as their 
agent; and, if they had so authorized him, 
he had no right to delegate that power to 
other persons. But there is no ground for 
the legal inference, in reference to Thurs- 
ton's interest, that Smith & Graham wei"e 
his agents for the purposes of a sale. In his 
letter he merely authorizes them to advertise 
the boat for sale, and give information as to 
the price asked for the interest of tliree- 
fourths. His statement that he expected 
to be at Cincinnati in one month, negatives 
the presumption of an intention to confer a 
power of sale, and warrants the inference 
of an intention to be personally present at 
and superintend the sale. And further, 
there is a strong reason for this conclusion 
in the fact that he gives no direction as to 
the terms of sale. It is not supposable that, 
in a transaction involving so large an 
amount, he would have intrusted Smith & 
Graham with authority to sell without some 
instructions as to tlie terms. It is evident, 
moreover, from the conduct both of the 
agents and the purchaser, that they did not 
regard the sale as a valid one. The instru- 
ment, puiporting to be a bill of sale of the 
.boat by Scudder to Campbell, shows, upon 
its face, that the parties supposed it doubt- 
ful whether the sale could be sustained. 

But, it is insisted by the respondent, that if 
the sale was void, on the ground stated, it 
was subsequently i-atified and affirmed by 
Thurston, and tlms became valid. K this 
ground is sustainable, it can only apply to the 
interest of three-eighths owned by Thui-ston. 
As before remarked, there is no proof show- 
ing that Thurston was the agent of Sutton, 
Griffith & Co.; and it is clear that no ratifica- 
tion of the sale by him could affect their 
rights. The only question, therefore, is, 
wJtiether there was such a ratification by 
Thurston as to render the sale of his interest 
obligatory on him. Three witnesses state the 
facts which, it is insisted, show a ratification 
of the sale by Thurston. The witness Rhodes 
says that Thurston came to Cincinnati, some 
time after the sale, and was at the business 
place of Smith & Graham the next morning 
after his arrival, and that all the facts relating 
to the sale were fully and truly made known 
to him. He was then asked if he was satis- 
fied with the sale, to which question he re- 
plied, "how could I be otherwise when I have 
got all I asked." The same witness states 
that, an hour or so after the conversation re- 
ferred to, he heard Thurston inquire of Smith 
& Graham whether the notes taken for the 
deferred payments in the sale of the boat 
could be discounted. To which Graham re- 
plied that he could not say certainly, but he 
was satisfied the parties to the notes were 



good, and he thought they could be discount- 
ed. Thurston then remarked, that he "would 
be willing to stand a liberal shave to have the 
matter closed." The witnesses Yarrington and 
Scudder state, that at different times each 
heard Thurston express himself satisfied with 
the sale. 

These facts show conclusively a ratification 
of the sale, which makes it binding on Thurs- 
ton, in the absence of proof impeaching its 
validity. It is insisted, by the proctors for 
the libellants, that the acts of Thurston, in 
affirmance of the sale, were without due de- 
liberation, and without a knowledge of the 
facts and the law necessary to a proper under- 
standing of his rights. And they have prov- 
ed that shortly after the ratification of the 
sale, Thurston applied to counsel for advice, 
who gave the opinion that Smith & Graham 
had no authority to sell, and that, consequent- 
ly, the sale was a nullity. Thurston there- 
upon repudiated the sale, and the present libel 
was filed witb a view to a legal adjudication 
of the rights of the parties. 

There is nothing in the evidence proving 
that any undue means were used to induce 
Thui-ston to affirm the sale. All the facts 
were correctly stated to him. The interest 
of three-fourths in the boat, which he claim- 
ed to control, sold for the full amount stated 
in his letter to Smith & Graham as the price 
asked for it. It is also clearly proved that 
the indorsers of the notes for the deferred 
payments were responsible persons, and that 
there could be no doubt the notes would be 
paid at maturity. These facts were all stated 
to and known by Thurston; and there would 
seem to be no reason for the conclusion that 
he acted in ignorance, either of the facts or' 
of his rights, or that he ratified tlie sale with 
undue haste. He could undoubtedly have in- 
sisted upon the invalidity of the sale, for the 
reasons that Smith & Graham were not em- 
powered to sell; or if they had authority to 
sell, that they had exceeded their powers in 
selling on credit in part. But no such excep- 
tions were taken, and he chose to assent to 
the sale; and having assented, he could not 
afterward revoke such assent. It is true it 
does not appear that the cash payment, or 
the notes taken, were tendered to him; but 
there is no proof showing a request by Thurs- 
ton for the payment of the money, or the de- 
livery of the notes to him. All the facts of 
the case warrant the conclusion that the pro- 
ceeds of the sale would have been put into his 
hands, without objection, if he had not subse- 
quently repudiated the ratification. And in 
the decree to be entered in this case, it will 
be the duty of the court to provide, that, to 
the extent of his interest as an owner of the 
boat, his right to the proceeds of sale shall he 
fully secured. 

It results from the views stated, that Thurs- 
ton, by his assent to the sale, is uivested of 
his interest of three-eighths in tlie boat, and 
that said interest is vested in Campbell. But, 
as before intimated, the right of Sutton, 
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Griffith & Co. to three-eigMhs of the boat is 
not affected by the sale to Scudder, or the rat- 
ification by Thui-ston. Although it appear^ 
that Sutton, Griffith & Co. made out and for- 
warded by mail a written power to Thurston 
to sell their interest in the boat, it never came 
to his possession, and was not, therefore, an 
operative power. It is also in proof that the 
power of attorney intended for Thurston au- 
thorized a sale for cash. Thurston could nei- 
ther sell, as the agent of Sutton, Griffith & 
Co., on credit, nor could he adopt or ratify a 
sale so made, which would be obligatory on 
them. Their interest in the boat still vests 
in them, and the court will so find in the de- 
cree to be entered. 

There is another point requiring a brief no- 
tice. The respondent, in his answer, sets up, 
in the nature of a plea to the jurisdiction of 
this court, the pendency of the proceeding in 
replevin in the superior court of Cincinnati. 
I do not propose to examine or decide whether 
it is competent for a state court to supersede 
or defeat the admiralty jurisdiction of a court 
of the Union, In any case within the scope of 
its power. It is sufficient, for the point now 
presented, to remark, that if it is apparent, 
from the facts before the court, that Camp- 
bell had no title to the boat, or any interest 
in it, at the time he sued out the writ of re- 
plevin, the proceeding may be regarded as a 
nullity. The writ was sued out on the 5th of 
August, a few days after the sale by Smith & 
Graham to Scudder, on the ex parte affidavit 
of Campbell, that he was then the legal own- 
er of an interest of three-fourths in the boat, 
and, as such owner, was entitled to its control 
and custody, which he alleged was wrong- 
fully withheld from him by the persons in 
possession. Upon such oath the writ issues 
of course, and is the mere ministerial act of 
the clerk, without any judicial action in the 
case. Now, in point of fact, at the time the 
writ issued, Campbell had no claim to any in- 
terest in the boat, and could have no pre- 
tense of right to its possession; The sale on 
the 30th of July was clearly a nullity, and 
only became effective as to the three-eighths 
owned by Thurston, by his adoption and rati- 
fication of the act, which took place on the 
7th of September. Till then, Campbell had 
no pretense of claim; and the obtainment of 
the writ of replevin, under such circumstan- 
ces, was an abuse of the process of the state 
court. In addition to this, it maybe remarked, 
that upon the supposition that he was a part 
owner of the boat, the current of authorities 
is strongly against his right to obtain posses- 
sion by resorting to a writ of replevin. 

But apart from the considerations stated, 
the objection to the jurisdiction of this court, 
on the ground of prior suit pending, must be 
overruled. Such a plea in no ease is available, 
without the averment and proof that the prior 
suit is for the same cause of action, and be- 
tween the same parties as that in which the 
plea is urged- There is no identity between 
the two cases on either ground. In the re- 



plevin suit, the sole object was the possession 
of the boat; whereas, in this, the rights and 
interests of all the parties are directly in is- 
sue; in the former, CampbeU was the sole 
plaintiff, and Chapman and Carter the only 
defendants; in this, all the original owners of 
the boat are libellants, and Campbell the re- 
spondent. 

A decree will be entered adjudging Sutton, 
Griffith & Co. to be the owners of three- 
eighths of the boat; Donald Campbell, three- 
eighths; Levi Chapman, one-eighth, and Ed- 
ward C. Carter, one-eighth; and possession 
will be given accordingly. The cash payment 
for the boat, together with the notes given, 
will be brought into the registry, to be dis- 
posed of hereafter by the order of the court, 
in accordance with this opinion. As to the 
profits made by the boat while Campbell had 
possession, unless the parties agree as to the 
amount, a reference to a commissioner will 
be necessary. 
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Case No. 14,018. 

THURSTON V. MARTIN. 

[5 MasoDj 497.] i 

Circuit Court, D. Rhode Island. June Term, 
1830. 

False Imphisoxment — Imprisonment for Non- 
payment OF Taxes — Liability Therefok — 
New Triai. — Excessive Damages. 

1. Trespass lies against a collector of taxes, 
for imprisoning a party who is taxed as an in- 
habitant of a town, if he is not an inhabitant; 
for the assessors have no right to tax a person 
not an inhabitant; and if they do, it is an excess 
of jurisdiction, 

[Cited in Brown v. Mason, 40 Vt. 160. Dis- 
approved in Nowell v. Tripp, 61 Me. 429. 
Cited in Wall v. Trumbull, 16 Mich. 251.] 

2. A new trial will not be granted on account 
of excessive damages, unless the jury have mis- 
taken .the principles of law, which ought to reg- 
ulate damages, or have been guilty of some gross 
error, which shows an improper feeling or bias 
on their part. 

[Cited in Allen v. Blunt. Case No. 217; Alsop 

v. Commercial Ins. Co.. Id. 262; Wiggin v. 

Coffin, Id. 17,624; Ward v. Richmond & D. 

R. Co., 43 Fed. 424.] 
[Cited in Pegram v. Stortz, 31 W. Va. 252, 6 

S. E. 503; Skottowe v. Oregon S, L. & U. 

N. Ry. Co. (Or.) 30 Pac. 228.] 

This was an action of trespass for false 
imprisonment, brought [by Joseph Thurston] 
against the defendant [Joseph Martin]; who 
was collector of taxes for the town of New- 
port, R. I. The defendant pleaded not guilty, 
with leave to give special matter in evidence. 
At the ti'ial It was proved, that the defend- 
ant had arrested and imprisoned the plain- 
tiff for the non-payment of a town tax, as- 
sessed on him for the year 1827, and that he 
was discharged upon payment of the tax. 
The real controversy at the trial turned up- 

1 [Reported by William P. Mason, Esq.] 
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on the point, whether the plaintiff was an 
inhabitant of Newport, and so liable to be 
assessed for taxes there. It appeared in evi- 
dence, that the plaintiff was born in New- 
port, and had lived there until the year 1815 
or 1816, and that his mother still resides 
there. In 1815 or 1816, being then of age, 
he went to reside as a trader at Georgetown, 
South Carolina, and from that time to the 
time of the suit he had continued his occu- 
pation there. He usually went to George- 
town every autumn in October, and remain- 
ed there until June, and kept a store or shop 
of goods there, and performed such patrole 
and other duty as was required of him there, 
and paid taxes there. The sickly season 
coming on in June, he came northward every 
year at that time, and usually passed his 
summers and autumn until October at New- 
port, making purchases at the northward, 
principally for sale at Georgetown. It is 
usual for the inhabitants, during the sickly 
season, to leave Georgetown for the North, 
and return back in the manner the plaintiff 
did. The plaintiff is a single man, and has 
no family. Several of the inhabitants of 
Newport are in the habit of keeping shops 
of goods in Georgetown, and going there in 
the autumn and returning in June, at the 
time when the sickly season comes on, and of 
paying taxes at Georgetown. Some of tliese 
have families at Newport, and consider it as 
their home. The plaintiff was first taxed in 
Newport, after his removal in 1816. For one 
or two years the tax, being small, was paid 
by the plaintiff. He afterwards objected; 
and iu some years the tax was remitted, and 
in some years he was not taxed. He resist- 
ed payment of taxes for several years before 
1827, and refused performance of military 
duty as an inhabitant of Newport; and be- 
ing sued for a militia fine was successful in 
his defence, setting up his non-inhabitancy 
as a defence. From the time of his first re- 
moval to Georgetown in 1815 or 1816, he 
never acted in any public business as an 
inhabitant of Newport; and for the last ten 
years he had constantly spoken of himself 
in public and private, as an inhabitant of 
Georgetown. These were the principal facts 
upon which the question of domicil turned 
at the trial. 

THE COURT instructed the jury, that if 
upon the whole facts they were of opinion, 
that the domicil of the plaintiff was at 
Georgetown, he was entitled to recover in 
this form of action, and such damages 
should be given as the jury thought a fair 
compensation for the loss and injury to the 
plaintiff; but it was not a case for vindic- 
tive damages. The jmry found a verdict for 
the plaintiff for $505. 

Hazard & Randolph, for defendant, moved 
for a new trial. (1) Because the damages 
were excessive; (2) because trespass could not 
lie against the defendant, who was a mere 
ministerial oiQcer in collecting the tax. 



Pearce & Turner, 5 contra, for plaintiff. 

The authorities and reasoning of the coun- 
sel are fully stated in the opinion of the 
coml, and it is unnecessary to repeat them. 

Before STORY, Ourcuit Justice, and PIT- 
MAN, District Judge. 

STORY, Circuit Justice. The motion for a 
new ti'ial is foimded upon two grounds: 
first, of excessive damages; and secondly, 
that an action of trespass does not lie against 
the defendant, who is a mere ministerial 
officer, for collecting the tax. 

The first question may be disposed of in a 
few words. The damages are certainly 
higher than what, had I sitten on the jury, 
I should have been disposed to give; and I 
should now be better satisfied, if the amount 
had been less. The charge of the court di- 
rected the jury, if they found for the plain- 
tiff, not to give vindictive damages; but to 
give (if the jury thought proper) such a com- 
pensation as would indemnify the plaintiff 
for the necessary expenses incurred in the 
suit, beyond what he would receive in the 
shape of costs. The jury were, however, 
left at liberty to consider all the circumstan- 
ces of the case, which might, in their opin- 
ion, enhance the right to damages, such as 
the arrest and imprisonment. It is one thing 
for a court to administer its own measure of 
damages in a case properly before it, and 
quite another thing to set aside the verdict 
of a jury, merely because it exceeds that 
measure. The court in setting aside a ver- 
dict for excessive damages, should clearly 
see, that they are excessive; that there has 
been a gross error; that there has been a 
mistake of the principles, upon which the 
damages have been estimated; or some im- 
proper motives, or feelings, or bias, which 
has influenced the minds of the jury. If the 
verdict be not subjected to some such im- 
putations, it is not the practice of the court 
to disturb the verdict. It is an exercise of 
sound discretion, which in some degree in- 
terferes with the conclusiveness of verdicts, 
and ought not to be resorted to except in 
clear eases. Upon a mere matter of dam- 
ages, where different minds might, and prob- 
ably would, arrive at different results, and 
nothing, inconsistent with an honest exer- 
cise of judgment, appeai-s, I, for one, should 
be disposed to leave the verdict, as the jury 
found it. The doctrine of adjudged cases 
seems to me to support this view of the mat- 
ter, and it instructs us to be very slow in 
listening to applications of this sort Now, 
I cannot say, judicially speaking, that the 
damages, taking all the circumstances to- 
gether, are excessive, though they are larger 
than I should have given. The arrest and 
impi'isonment, and the nature of the contest 
between the town and the plaintiff, as to the 
right to tax him, compelled him, after other 
efforts were exhausted, to resort for a vin- 
dication of his rights to a suit. He had 
been harassed from year to year by taxes, 
and no disposition, notwithstanding a long 
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continued struggle on his part to resist them, 
was evinced by the assessors, to relieve him 
from the burthen. The jury probably look- 
ed to this, and deemed the suit absolutely 
indispensable, and at the same time very 
onerous upon the party. Under these cir- 
cumstances, I am not disposed to interfere 
with the verdict. 

The other is a question of more impor- 
tance. The general principle to be extracted 
from tlie authorities is this,— Where a mere 
mere ministerial officer acts under the author- 
ity of a court, or other board or tribunal, of a 
limited jurisdiction, there if the act be be- 
yond their jurisdiction, he is, or may be, lia- 
ble in trespass. But where there is jurisdic- 
tion over the person and the subject matter, 
there he is not liable for any irregularity or 
mistalie in the exercise of that jm'isdiction. 
This was so decided upon full consideration 
in the Case of the Marshalsea, 10 Coke, 68b. 
76. In that case (which was trespass), a writ 
of execution had issued against the plaintiff, 
as bail, in a suit decided in the court of the 
Marshalsea, upon which he was arrested and 
imprisoned. The defendants pleaded the judg- 
ment and execution in their defence, and the 
plaintiff replied, that neither the plaintiff nor 
the defendant in the original suit were serv- 
ants of the Idng. And upon demurrer it was 
holden a good replication, and that trespass 
well lay against the defendants. The doc- 
trine of this case has never been departed 
from, though there may have been in some 
few cases a misapplication of it Com. Dig. 
"Imprisonment," H. 8, H. 9; Id. "Pleader," 3, 
M. 23, 24. See, also. Hill v. Bateman, 2 
Strange, 711; Shergold v. HoUoway, 2 Sti-ange, 
1002; Papillon v. Buckner, Hardr. 478; Ter- 
iT V, Huntington, Id. 480; Perkins v. Proc- 
tot, 2 Wils. 382; Brown v. Compton, 8 Term 
R. 424; 1 Chit PI. 183. 

In relation to taxes, where a party has been 
illegally assessed, there are other authorities 
directly in point to establish that trespass lies. 
If the person taxed, or the subject matter of 
taxation, be not within the authority of the 
officers, who make the assessment, all subse- 
quent proceedings by mere ministerial officers, 
under a warrant to enforce the tax, are deem- 
ed utterly void, the original assessment being 
coram non judice. The case of Nichols v. 
Walker, Cro, Car. 394, was trespass brought 
by an inhabitant of one parish, who was rated 
in another, not being liable to be rated there. 
Tlie rate was .illowed by two justices of the 
peace, in the manner prescribed by law; and 
upon a warrant by three justices, the goods 
of the plaintiff were distrained, and sold to 
pay tlie rate. Upon an exception taken, that 
trespass did not lie against the defendants, 
who were mere ministerial officers, acting un- 
der the warrant, the court held, that the ac- 
tion was well brought, for the rate bemg un- 
duly taxed, the warrant of the justices for the 
levy thereof will not excuse, for the justices 
have but a particular jurisdiction, to make 
warrant to relieve rates well assessed, and so 



the plaintiff had judgment This case was 
fully recognised as sound law in Perkins v. 
Proctor, 2 Wils. 382, 384, where the whole 
subject was most elaborately considered; and 
the cases of Harrison v. Bulcock, 1 H. Bl. 
68; WiUiams v. Pritchard, 4 Term R. 2; 
Mayor v. Knowler, 4 Taunt 635; Lord Am- 
herst V. Lord Sommers, 2 Term R. 372,— si- 
lently proceed upon the admission of its cor- 
rectness. 

Thus far as to the English cases. In Amer- 
ica the question has also been discussed. In 
Martin v. Mansfield. 3 Mass. 419, 427, the 
reporter states, that the court strongly inclin- 
ed, that trespass would not lie against a col- 
lector of taxes, where the party was not lia- 
ble to be taxed. But I, having been counsel 
in the cause, have reason to know, that the 
reporter states the point too strongly. The 
court did so incline untU authorities were cit- 
ed, which shook their opinion; but the assess- 
ors being responsible, it was thought tmnec- 
essary to argue the question of the liability of 
the collector, and his name was struck out by 
consent In my own copy of the Repoils, I 
find the following memorandum made in 
March, 1809, upon page 427,— "This is too 
strongly stated. At first, the court did so in- 
cline, but upon Story's citing several author- 
ities, the opinion was* shaken. But as the 
court intimated a clear opinion upon the gen- 
eral question in favour of the plaintiff, recom- 
mended, to savetime, by waiving the present in- 
cidental question, the parties consented to strike 
out the name of the collector." In later cases, 
however, the correctness of the English doc- 
trine has been recognised. The general prin- 
ciple was acted on in Albee v. Ward, 8 Mass. 
79, and it was largely commented on in Col- 
man V. Anderson, 10 Mass. 105, 119. See, al- 
so, DiUingham v. Snow, 5 Mass. 547, 559; 
Gage V. Currier, 4 Pick. 399; Inglee v. Bos- 
worth, 5 Pick. 498. In New York, the same 
question has undergone several adjudications. 
In Henderson v. Brown, 1 Caines, 92, the 
whole court admitted the soimdness of the 
doctrine, that if the assessment were made 
upon a subject matter, not within the juris- 
diction of the assessors, the whole proceed- 
ings by the collector were void imder his war- 
rant. But a majority of the court in that case 
thought, that the property was liable to the 
assessment, though described in an improper 
manner. In Suydam v. Keys, 13 Johns. 444, 
the question arose in a f Qrm substantially like 
that now before the court Certain persons, 
not being inhabitants, were assessed for a 
school tax, which by law could be assessed 
only upon inhabitants. The collector (against 
whom the suit was brought) had taken and 
sold the plaintiff's goods to pay the same. 
The court held, that the action (trover) well 
lay against the defendant, because the plain- 
tiffs were not taxable in any degree, nor un- 
der any modification. See, also. Wood v. 
Peake, 8 Johns. 69; Warner v. Shed, 10 Johns. 
140; Smith v. Shaw, 12 Johns. 2o7. And in 
Cable v. Cooper, 15 Johns. 152, 157, the court 
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held, "that every tribunal, proceeding under 
special and limited powers, decides at its peril; 
and hence it is, that process issuing from a 
court not having jurisdiction, is no protection 
to the court, to the attorney, or the pai'ty, nor 
even to a ministerial officer, who innocently 
executes." A doctrine equally conclusive was 
held by the supreme court of the United 
States, in Wise v. Withers, 3 Cranch [7 U. S.] 
331, where it was decided, that trespass lay 
against a collector of militia fines, for taking 
the goods of the plaintiff to satisfy a fine im- 
posed upon him by a court mai-tial for non- 
performance of militia duty, and for which 
the collector bad a wan-ant from the court, the 
plaintiff, as a justice of the peace, not being 
liable to militia duty. The court said, that 
the decision of such a tribunal, in a ease 
clearly without its jurisdiction, cannot pro- 
tect the ofla.cer who executes it. The court 
and the officer are all trespassers. The only 
authority against this general current of opin- 
ion that I have met with, is, the case of Beach 
V. Furman, 9 Johns. R. 229. But that case, if 
it can be sustained as law, which may admit 
of question, proceeded upon the ground, that 
the parties acted under the authority of a 
person, who had jurisdiction in the case, and 
it admits, that if there were no jurisdiction, 
all the parties would* be trespassers. Look- 
ing therefore to the authorities, and to the 
prmciples upon which those authorities are 
founded, it appears to me very clear, that an 
action of trespass lies in the present case, 
unless there is something in the statute of 
Rhode Island, on the subject of taxes, which 
ought to vary the rule. Upon looking into 
that statute (Dig. 1822, p. 310), I cannot per- 
ceive any thing that ought to vary the gen- 
eral rule. The assessors are to assess and 
apportion the taxes upon the inhabitJints of 
the town, or the rateable estates within the 
same. They have no authority to assess any 
person not being an inhabitant, and the jury 
have found, that the plaintiff was not an in- 
habitant at the time of the present assess- 
ment, or liable to any assessment. The as- 
sessment being made, they are to send a true 
bill or list thereof, to the town clerk, who 
is to deliver a true copy thereof to the town 
treasurei, who is to make out his warrant to 
the collectors of taxes to collect the same. | 
The general course of the provisions on this 
subject, does not, in substance, differ from 
that of the other New England states. But 
the material consideration is, that the power 
of the assessors is limited and special. It is 
confined to inhabitants and rateable estates 
within the town. It follows, that if they as- 
sess persons not inhabitants, or estates not 
within the town, their jurisdiction is exceeded, 
and the proceedings, as to such persons and 
estates, are utterly void. If so, no justifica- 
tion can arise to any collector upon proceed- 
ings utterly void. The foundation failing, the 
superstructure must fall with it. 

Upon the whole, I am of opinion, that the 
motion for a new trial ought to be overruled. 



The district judge concurs in this opinion, and 
the motion for a new trial is, therefore, over- 
ruled, and judgment must be entered for the 
plaintiff according to the verdict 



Case lS"o. 14,019. 

THURSTOIv V. UNION PAO. R. CO. 

£4 Dill. 321; 22 Int. Rev. Rec. 251; 8 Chi. Leg. 
News, 323; 13 Alb. Law J. 393.] i 

Circuit Court, D. Nebraska. 1877. 

Carkieus — ExpCLSioN OP Gambleus from Raii/- 
Way Tkains. 

Gamblers and monte-men, whose purpose in 
traveling upun a train is to ply their vocation, 
may be excluded. 
[Cited in brief in Chieajro & A. R. Co. v. Pills- 
bury, 123 111, 20, 14 N. B. 22. Cited in Le- 
mont V. Washington & G. R. Co., 1 Mackey, 

loO-J 

It was alleged, and not denied, that plain- 
tiff had purchased from the road, for fifty 
cents, a ticket for crossing the river on the 
transfer train, and that when the train was 
about starting he attempted to board it, but 
was prevented. He also purchased, for nine- 
ty cents, from the company, a ticket good on 
another road, but was forcibly ejected from 
the train, and obliged to remain in Omaha 
several days before he could safely get away, 
for which he asked $5,000 damages. The de- 
fendant admitted that the necessary force 
(but no more) was used to prevent his enter- 
ing the train. It was claimed that he had 
been for years a notorious gambler— a "monte- 
man," so-called— and was then engaged in 
traveling on the defendant's road for the pur- 
pose of plying that calling, and was about 
to enter the train for that purpose. This 
the plaintiff denied. The question was, 
whether the defendant has the right to ex- 
clude gamblers from its trains? Upon this 
point the charge of the court is given below. 

John I. Redick, for plaintiff. 
Mr. Poppleton and ilr. Wakely, for defend- 
ant. 

DUNDY, District Judge. The railway com- 
pany is bound, as a common carrier, when 
not over-crowded, to take all proper persons 
who may apply for transportation over its 
line, on their complying with all reasonable 
rules of the company. But it is not boun<l 
to carry all persons at all times, or it might 
be utterly unable to protect itself from ruin. 
It would not be obliged to carry one whose 
ostensible business might be to injure the 
line; one fleeing from justice; one going up- 
on the train to assault a passenger, commit 
larceny or i-obbery, or for interfering with 
the proper regulations of the company, or for 
gambling in any form, or committing any 
crime; nor is it bound to carry pereons in- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission, 13 
Alb. Law J. 393, contains only a partial report.] 
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feeted with contagious diseases, to tlie dan- 
ger of other passengers. The person must 
be upon lawful and legitimate business. 
Hen'ce defendant is not bound to cany per- 
sons who travel for the pui-pose of gambling. 
As gambling is a crime under the state laws, 
it is not even necessary for the company to 
have a rule against it. It is not bound to 
furnish facilities for carrying out an unlaw- 
ful purpose. Necessary force may be used 
to prevent gamblers from entering trains, 
and if found on them engaged in gambling, 
and refusing to desist, they may be forcibly 
expelled. 

Whether the plaintiff was going upon the 
train for gambling purposes, or whether, from 
his previous course, the defendant might rea- 
sonably infer that such was his purpose, is 
a question of fact for the jury. If they find 
such to have been the case, they cannot give 
judgment for any more than the actual dam- 
age sustained. 

After the ticket is purchased and paid for, 
the railroad company can only avoid compli- 
ance with its part of the contract, by the ex- 
istence of some legal cause or condition 
which will excuse it. The company should, 
in the first case, refuse to sell ticl^ets to per- 
sons whom it desires and has the right to 
exclude from the cars, and should exclude 
them if they attempt, to enter the car with- 
out tickets. If the ticket has been inadver- 
tently sold to such person and the company 
desires to rescind the contract for transpor- 
tation, it should tender the return of the 
money paid for the ticket. If it does not do 
this, plaintiff may, under any circumstances, 
recover the amount of his actual damage, 
viz.: what he paid for the ticket, and, per- 
haps, necessary expenses of his detention. 

In this case the jury rendered a verdict for 
actual damages (?1.74) and costs, the com- 
pany not having tendered the money. Judg- 
ment on verdict. 
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THWING v. DUNCAN. 

PS'owhere reported; opinion not now acces- 
sible.] 



THWING (GREAT WESTERN INS. CO. v.). 
See Case No. 5,738. 
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TIBBATTS V.' TIBBATTS. 

[6 McLean, 80.] i 

Circuit Court, D. Ohio. April Term, 1854. 

Equity— Rescissiox of Contract— Abandonment 

— HOSBAND AND "WlFE. 

1, Tibbatts and wife entered into a contract 
with defendant, by which he was put in pos- 
session of a large farm, containing stock of va- 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



rious kinds to be managed by him, one third of 
the profits to be his, the other two thirds to be 
paid to the other party. Soon after entering in- 
to the possession, he, Tibbatts, sold the stock on 
the farm, and the implements of agriculture, and 
leased the farm, reserving to himself the home- 
stead and a small part of the ground. The de- 
fendant became insolvent and unable to pay the 
money he had received on the sale of the prop- 
erty. The court Jiehl, that this was an entire 
abandonment of the contract, and that the wife 
of Tibbatts, who owned the land, might claim 
the possession of it. By the contract, Leo 
Tibbatts, was to have the sole management of 
the farm, &c., which was a special trust and 
confidence, he could not transfer to anotlier. 
Any modification of the written contract Tib- 
batts may have made to the injury of his wife, 
and to wliich she gave no consent, did not bind 
her after his death. 
[Cited in Irwin v. Bidwell, 72 Pa. St. 251; 
Sehofield v. Jones (Ga.) 11 S. E. 1034.] 

2. The contract was decreed to be cancelled 
and the possession of the premises to be restored 
to the complainant. 

In equity. 

Swayne & Gwynne, for complainants. 
Mr. Andrews, for defendant, 

OPINION OF THE COURT. This is a 
bill in chancery praying, for the reasons 
stated, that a certain lease or contract in 
relation to the occupancy and management 
of a certain farm, by the defendant, should 
be set aside, and the possession of the same 
decreed to the complainant. The contract 
was entered into between John W. Tib- 
batts, and Ann Tibbatts, his wife, on the 
2d day of August, 1851, with Leo Tibbatts, 
the defendant. They leased unto Leo Tib- 
batts until the first day of Jilareh, 1862, a 
cei'tain tract of land or stock farm, situated 
and lying in the coimty of Union, and state 
of Ohio, containing between eleven and 
twelve hundred acres; and in consideiution 
of the covenants hereinafter made and ex- 
pressed on the part of the said Leo, coven- 
ant and bind themselves, their heirs, exec- 
utors, administrators and assigns, that the 
said Leo shall hold, use and occupy, the 
said farm and tract of land, for and during 
the term aforesaid without let or hindrance, 
under the following covenant and condition, 
viz: — "the said Leo is to pay no rents during 
the term of this lease. Second, he is to 
manage and conduct the business and opera- 
tions of said farm, in accordance with his 
own judgment, without being subject to the 
dictation or direction of any one else. 
Third, the stock, implements of husbandry, 
and other utensils appertaining to farming 
purposes, now on said farm, are to be fairly 
valued by disinterested persons, chosen mu- 
tually by the parties interested in this agree- 
ment, and at the end or termination of 
this lease, are to be accounted back in-equal 
value. Fourth, Leo is to have one third, 
and John W. Tibbatts and Ann Tibbatts, 
two thirds of the net profits that may be 
made or accrue by the same. Fifth, the 
current expenses of the farm and the cattle 
too, are to be paid out of the general stock 
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funds of the concern. But the real estate 
tax of the farm is to he paid by John W- 
Tibbatts. Sixth, on any advances made by 
either of the parties to this lease, the con- 
cern is to allow an interest at the rate of 
six per cent, per annum. Seventh, the said 
Leo is to keep correct and regular boot 
accounts of all the transactions of the farm; 
accounts of the receipts and expenditures 
of the same, which are at any time, when- 
ever desired to be subject to the inspection 
of John W. Tibbatts, and Ann, his wife. 
Eighth, in case of the death of Leo Tib- 
batts, during the term of this lease, John 
"W. Tibbatts and Ann, his wife, are to have 
peaceable possession of the premises." 

The character of the above paper is a 
controverted point, by the counsel in the 
case. On the part of the plaintiff's counsel, 
it is argued, that the agreement is an arti- 
cle of copartnei-ship, while on the other side, 
it is insisted that it is a lease. It is a mat- 
ter of some nicety to draw the line between 
the agency and a copartnership. A stipu- 
lated sum to be paid out of the profits of 
the partnership, woidd not constitute, tech- 
nically, an individual a partner, although 
his agreement would bring him substantial- 
ly within some of the leading principles 
which constitute a partnership. It is not 
necessary to constitute a partnership, that 
each individual should contribute to the cap- 
ital equally, or indeed that a partner should 
advance any portion of the capital. He 
may agree to contribute his labor in the 
management of the concern, which is suffi- 
cient to make him a partner, if he be a 
sharer in the profits and loss. "Partner- 
ship," says Fourier, "is formed by a con- 
tract, by which one person or partnership 
agrees to furnish another person or partner- 
ship, to whom it is furnished, in his or their 
own name or firm, on condition of receiving 
a share in the profits, in proportion deter- 
mined by the contract, and of being liable 
to losses and expenses, to the amount fur- 
nished, and no more." This definition cov- 
ei*s the contract before us. Tibbatts and 
wife furnished the farm, the stock and fann- 
ing utensils, and Leo Tibbatts is to manage 
the farm and pay to Tibbatts and wife two 
thirds of the profits. And books are to be 
kept of the farming transactions, which are 
to be open to the inspection of the other 
party. The stock is to be valued, and on 
the termination of tlie contract, it is to be 
accounted for in value, and peaceable pos- 
session of the land is to be given up. Here 
the distribution is to be made of the profits, 
which subject all the parties to loss, as 
there can be no distribution, if there be no 
profits. If advances be made by either 
party, he is to receive from the concern, 
six per cent, on such advances. The cur- 
rent expense of the farm Avas to be paid by 
Leo, and the tax on the cattle. The tax 
on the land, Tibbatts and his wife were to 
pay. Leo was to manage the farm accord- 



ing to his own judgment, and not under the- 
dictation of Tibbatts and wife. This would 
be a singular provision in a lease for eleven 
years; but if a partnership was intended, 
it would be a very proper and necessary 
stipulation in behalf of Leo, whose labor 
and skill were secured, for the management 
of the farm. 

An agreement to lease improved ground, 
for a certain part of the product is common, 
and in such a case the lessor receives only 
his proportion of the profits. But under 
such a conti-act the lessee would be bound 
to use reasonable diligence in planting or 
sowing his crop; but there would be no 
such liability under the above contract; as 
Leo Tibbatts was to exercise his own judg- 
ment, and not act under the dictation of 
Tibbatts and wife. Here was a trust and 
confidence reposed in Leo, which he could 
not transfer to any other person. And this 
is not affected by the fact that Leo might 
be less competent than any one he might 
substitute in his place. But this contract 
did not relate to the management of the 
farm only, but included a large amount of 
live stock of various descriptions. These 
constituted a part of the capital furnished, 
and from which a profit was expected, a& 
well as from the culture of the land. In- 
deed, it may be supposed, that the products 
of the fields, whether of pasturage or grains, 
would be used in feeding the stock and 
preparing it for market. This whole opera- 
tion is different from an ordinary lease of 
ground, whether the rent be paid by a part 
of the product or in money. It is stipulated 
in the contract, that no rent should be paid. 
John W. Tibbatts was a lawyer, and could 
not but have known the significance of this 
provision. At the close of the contract, the 
farming utensils and the stock, in^the lan- 
guage used, "are to be accounted back in 
equal value," A suggestion is made that 
a feme covert cannot form a copartnership. 
There can be no doubt, that with her hus- 
band she may enter into a partnership, as 
stipulated in the above contract — she hav- 
ing an interest in the capital. 

Looking at the nature of the above contract 
and the language used by the parties, there 
is less difficulty in considering it a partner- 
ship agreement, than a mere lease for the 
term specified, paying rent It provides, that 
in the event of the death of Leo Tibbatts, 
the contract should terminate. This is an 
unusual provision in a lease, but the princi- 
ple applies to all cases of partnership, wheth- 
er stipulated in the agreement or not. But 
let us consider the contract in this case as 
a lease, and see what must be the legal re- 
sult from the facts. The intention of the 
parties is shown to be, from the language 
of this instrument, to derive a profit from the 
farm, not by the ordinary culture of gi'ains, 
but as a stock farm. The contract was 
signed the 2d day of August, 1851, and about 
the 1st of May, 1852, Leo Tibbatts made, to 
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Eliphas Bumliain, assessor, under oath, a re- 
turn of tbe following stoct, and its estimated 
value. Ten horses, seventy cattle, seven 
mules and asses, three hundred sheep, sev- 
' enty five hogs, making an aggregate value 
of nineteen hundred dollars. It is evident 
from the amount of stock on the farm, the 
parties looked to that as the principal source 
of profit, although the cftjti'act contains no 
special provision on the subject; this view 
is strengthened from the fact that in the 
agreement the farm is called a stock farm, 
and that there is no stipulation in it, that 
Tibbatts and wife should be paid their pro- 
portion of the profits of the farm in agricul- 
tural products, or in the increase of the stock; 
the inference therefore is, that the distribu- 
tion of the profits should be in money. It 
appears, too, from the depositions of persons 
residing in the neighborhood of tlie farm, that 
stock raising is the business of those who 
own large farms. This enables the farmers 
to realize a larger profit from their farms, 
with less labor, than any other kind of cul- 
ture. And this farm is spoken of, as well 
adapted for a stock farm. James Taylor, 
son of the ancestor of complainant and the 
brother of Mrs. Tibbatts, says, that this farm 
was managed on the shares for his father 
for some years before his death, and that it 
yielded to him, as he thinks, about a thou- 
sand dollars per annum. Leo Tibbatts, it 
appears, took possession of the farm in Au- 
gust, 1S51, and during the ensuing spring 
he commenced selling the stock on the farm. 
In July, 1852, John W. Tibbatts died, and 
Leo continued the sales of the stock until 
all was disposed of. To Daniel Watson he 
sold stock to the amount of seventeen hun- 
dred dollars, and the residue he sold to other 
persons. In the year 1853 the assessor's 
retui*n shows that Leo had but one horse, 
valued at twenty five dollars. In 1853, Leo 
Tibbatts rented the farm, reserving the 
dwelling house and grounds around it, &e., 
to Daniel Watson, for seven hundred doUai-s, 
and for the year 1854 for one thousand dol- 
lars, the payment of which is acknowledged. 
This lease expires on the 1st of March, 1855. 
No rent has been paid or offered to be paid 
to John W. Tibbatts in his life time, nor to 
his widow, since his decease. And it is al- 
leged in the bill, that Leo Tibbatts is in- 
solvent, and utterly unable to carry on the 
farm under the contract. 

On the above facts the complainant's coun- 
sel contend, that Leo Tibbatts has aban- 
doned the contract, and that the considera- 
tion on which it was entered into, has failed. 
Several excuses are set up in the answer, for 
the sale of the stock, &c., and proof has been 
introduced to sustain the answer. It is al- 
leged, that the stock was poor, and not such 
as would be most profitable on the farm, and 
that it was sold with the consent of John 
W. Tibbatts. And in regard to the money 
received from the stock, it is stated, that it 
was applied in part payment of a debt due 
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by the estate of John W. Tibbatts to Leo, 
the defendant, for personal services, and 
otherwise, amoimting to the sum of $6,383.- 
56; in which account certain credits are en- 
tered, amounting to the sum of §4,420.31, 
leaving a balance due to Leo of $1,9.63.25. 
In this account credit is given for the stock 
on the farm, sold .to Watson and other per- 
sons. It is averred, that the object in sell- 
ing the stock, was to replace it by stock of 
a better quality, which would be more profit- 
able to the parties concerned. Another rea- 
son assigned is, that in April, 1853, the com- 
plainant commenced an action of ejectment 
to recover possession of the farm; and that 
the prosecution of that suit, rendered it nec- 
essary for him to lease the farm to Watson, 
as the best disposition that could be made 
of it, for the parties interested. And de- 
fendant avers it to be his intention to carry 
out the contract, and proposes to give secu- 
rity for the payment of any rent that has 
accrued, or that may become due, which the 
court may order. 

In his will, the father of the complainant, 
gave the farm in question to his daughter, 
A Tin W. Tibbatts, "to have and to hold the 
same during her natural life, and to enjoy 
the rents and profits thereof for her separate, 
sole and exclusive use and benefit, and for 
the use and benefit of no other person." In 
this devise it is clear that the testator intend- 
ed to vest this land in his daughter exclu- 
sively, and not subject to the will or control 
of her husband. But it may be admitted 
that uniting with her husband as she did, in 
the written contract respecting this stock 
farm, it may be treated as a valid instru- 
ment; whether it be denominated an arti- 
cle of copartnership or a lease. But a court, 
in considering the agreement as the one or 
the other of these instruments, cannot disre- 
gard the parties to it, and the circumstances 
under which it was made. Whilst the wife 
of Tibbatts should be considered bound to 
the full extent of the instrument, her inter- 
ests should be protected, from any arrange- 
ment b6yond the written agreement, which 
her husband may have made with his broth- 
er, to her injury. Her obligations so far as 
they exist, arise out of the written contract. 
The contract. was made in relation to the 
farm and the stock as they existed at the 
time. And it was in reference to this state 
of things, that the complainant was induced 
to sign the agreement. In it nothing was 
said as to selling the stock, to purchase other 
and better stock. Nothing is said in the con- 
tract in regard to such a sale or purchase, 
or how the funds were to be procured. From 
the circumstances of the parties and their 
relation to each other, there is nothing from 
which such a presumption can arise. The 
contract embraced the stock, the farming 
utensils and the land. Besides, if the oDject 
in selling the stock, as alleged by the de- 
fendant, was, to supply its place by pur- 
chasing better stock, why were not the pro- 
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ceeds of the sale so applied? But not only 
the stock was sold, but the farming imple- 
ments also, which seem to have lieen limited, 
as the sum for which they sold was set down 
at thirty dollars. The farm also was leased 
by the defendant for two years as above 
stated. These acts by him evinced a deter- 
mination, as it would seem, rather to profit 
by the possession he had, than in good faith 
to carry out the contract. He was bound 
not to assign the indenture without the con- 
sent of Tibbatts and wife in writing. It Is 
probable that the land was leased in conse- 
quence of the step taken by the complainant 
to get possession of the premises. In the 
lease for 1854 it is stated, that the rent was 
paid. This is rather an exti-aordinary cir- 
cumstance, as it is not supposed to be usual 
to pay a money rent in advance. 

In regard to the amount presented against 
the estate of John W. Tibbatts, which not 
only covers the proceeds of the sale of the 
stock, but leaves a large balance due to the 
defendant, it is singular that it was never 
presented to the administrator of Tibbatts, 
though public notice was given to all who 
had claims on the estate to present them for 
adjustment. Tibbatts had been dead some 
two or three years before this account seems 
to have been made out, and the administra- 
tor had no knowledge of it. It is proved, that 
Leo Tibbatts was some years in the service 
of his brother as clerk, at a thousand dollars 
a year, but it is hardly probable that he could 
have had no occasion to call for his salary 
during that time, for the support of himself 
and family. Some of the witnesses, well ac- 
quainted with the defendant at Newport, 
when these services were rendered, are under 
the impression, that the defendant was large- 
ly indebted to his brother. This account it 
seems was never known to the administrator 
of Tibbatts until the present emergency, 
which is a circumstance suggestive of doubts 
as to its validity. But however this may 
be, the question of law, arising on the facts 
is not affected by it. By selling the stock 
and leasing the ground, the defendant has 
not only disregarded the contract, but has dis- 
abled himself from carrying it into effect. 
The lessee of the defendant of course must 
receive compensation for his labor and care, 
so that the rent paid by him to the defendant, 
should be paid to the complainant. On what 
principle, under the facts, could the defend- 
ant claim a part of this rent? He was enti- 
tled to but one third of the profits and those 
or a greater proportion, are paid to Watson, 
who has been substituted by the defendant 
for himself. If the husband consented to 
the sale of the stock, it was to the prejudice 
of his wife; and after his decease, the con- 
tract having been materially altered, she was 
under no obligation to continue it. To make 
the farm a stock farm, as it was when the 
defendant entered into the possession of it, 
a large outlay would be reqitired, which the 
tiomplainant may not be able to afford, and 



which is foreign to the contract and to the 
understanding of the parties. 

Under the circumstances, I think the de- 
fendant has utterly disregarded the contract 
and abandoned it, and the proposal to give 
security caimot avail him, as he has forfeited 
the confidence of the complainant by an en- 
tire disregard of the obligations of the con- 
tract, and of her interests in particular. If 
the contract constituted a paitnership, the 
death of John "W. Tibbatts dissolved it; and 
if the contract be considered a lease, the sale 
of the personal property, and the leasing of 
the farm, and the inability of the defendant 
to restore the farm to its former condition, by 
which means only the profit contemplated by 
the complainant can be realized, releases her 
from obligation to continue the defendant in 
possession of the premises. The court will 
therefore decree that the contract shall be 
delivered up and cancelled, and that the de- 
fendant relinquish the possession of the prem- 
ises on the first day of March next, and on 
failure to do so, that a writ of possession 
shall be issued to the marshal, commanding 
him to turn the defendant out, and put the 
complainant into the possession. And in the 
mean time, the defendant is enjoined from 
committing any waste or injury to the farm, 
or any part of the improvement or timber on 
the same. And an account was ordered. 



Case Wo. 14,021. 

TIBBETTS V. The ARCTURUS. 

[Nowhere reported; opiDion not now acces- 
sible.] 



Case No. 14,022. 

TIBBS et al. v. PARROTT. 

[1 Cranch, C. C. 177.] i 

Circuit Court, District of Columbia. Jnly Term, 
1804. 

Pleading at Law — Amendment — Inserting 
iNDiviDCAii Names. 

When an action is brought in tlie name of a 
mercantile firm, the court will suffer the declarii- 
tion to be amended by inserting the names of the 
several persons who compose the firm. 

[Cited in Addison v. Ducfcett. Case No. 77; 
Georgetown v. Beatty, Id. 5,344.] 

Air. Swann, for plaintiffs, moved to amend 
the declaration by specifying the names of 
the company. 

Mr. Mason asked if there was any thing 
to amend by, and cited the cases of NichoUs 
V. Harrison, decided at December terp, 1802 
(not reported), which was a refusal by the 
court (Slarshall, Chief Judge, and Ci-auch, 
Circuit Judge, against the opinion of Kilty, 



1 [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 
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Chief Judge), to allow covenant to be chan- 
ged to case, or case to covenant. 

THE COURT (nem. con.) allowed Mr, 
Swann to amend, it being a different amend- 
ment from the one mentioned by Mr. Mason, 
and not changing the cause of action; but 
THE COURT expressed an unwillingness to 
extend the rule further than it had been. 

[For subsequent proceedings, see Case No. 
14,023.] 



Case JS'o. 14,023. 

TIBBS et al- v. PARROTT. 

[1 Cranch, C. O. 313.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Pleading at Law — Pkoof of Pautxership. 

In an action for goods sold by Tibbs & Com- 
pany, the plaintiffs must prove themselves to be 
tlie firm of Tibbs & Company. 

rCited in Addison v. Duckett, Case No. 77; 
Woodward v. Sutton, Id, 18,009.] 

Assumpsit for goods sold and delivered. 
[For former proceedings, see Case No. 14,- 
022.] On the trial of the issue of non as- 
sumpsit, Mr. Mason, for defendant, moved 
the court to instruct the jury that they must 
be satisfied that the contract was made with 
the plaintiffs, William P. Tibbs and Thomas 
jilanc. The deposition of the only witness 
on the part of the plaintiffs, says the goods 
were sold for and on account of William P. 
Tibbs and Company. 

Mr- Jonesji^for plaintiffs, contended that it 
is not necessary for the plaintiffs to prove 
themselves to be partners, unless upon a plea 
in abatement. 

THE COURT stopped Mr. Mason in reply, 
and said the law is too plain to require fur- 
ther argument. The plaintiffs must satisfy 
the juiy that the contract was made between 
the plaintiffs and defendant. The deposi- 
tion having only stated that the goods were 
sold by William P. Tibbs & Company, the 
jury must be satisfied by evidence that the 
house of William P. Tibbs & Company, con- 
sists of the plaintiffs, William P. Tibbs and 
Thomas Blanc. The plaintiffs took a bill of 
exceptions. 

Verdict for defendant. New trial granted, 
on the ground of surprise, that the court 
should require such evidence. See the case 
of Woodward v. Sutton [Case No. 18,009], at 
Alexandria, November term, 1806. 



TIBER, The (McCORD v.). See Case No. 8,- 
715. 

TICKNOR (PARET v.). See Case No. 10,711. 

TIDDEMAN (JELLY v.). See Case No. 7,- 
2oGa. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 14,024) TIDMARSH 
Case No. 14,034. 

TIDMARSH V. WASHINGTON FIRE & 
MARINE INS. CO. 

[4 Mason, 439.] i 

Circuit Court, D. Massachusetts. Oct Term,. 
1S27. 

Marine Issorance — Burden of Proof — Sea- 
worthiness — Equipment — Representations. 

1. In a writ on a policy of insurance, where- 
the underwriters set up the defence, of misrep- 
resentatioJi, negligent navigation, deviation, and 
unseaworthiness, the onus probandi of the three 
former rests on the underwriters; but seaworthi- 
ness is to be proved by the assured, for it is a 
condition precedent. 

[Cited in Hazard v. New England Marine Ins. 
Co., 8 Pet. (33 U. S.) 580; Lunt v. Boston 
Marine Ins. Co., 6 Fed. 568; Premuda v.- 
Goepel, 23 Fed. 413.] 

[Cited in American Ins. Co. v. Bryan, 26^ 
Wend. 582; Sloeovich v. Orient Mut, Ins- 
Co., 108 N. Y. 66, 14 N. E. 802.] 

2. What is the proper rule as to seaworthiness. 
In what cases it is to be measured by the stand- 
ard in the ports of the country to which the ves- 
sel belongs. 

[Quoted in The Titania, 19 Fed. 106.] 
[Cited in Cobb v. New England Mut. Marine- 
Ins. Co., 6 Gray, 200.] 

3. What equipments are generally necessary 
to constitute seaworthiness. 

4. If a party makes a representation on the in- 
formation of others, and states it, not as known 
to him, but merely as information, the represen- 
tation is not falsified, so as to avoid the insur- 
ance, if the fact is not so, but the party has 
given his information truly. 

[Cited in Clark v. Manufacturers* Ins. Co., S 
How. (49 U. S.) 249.] 

[5. Cited in Badey v. Hope Ins. Co., 56 Me. 
479, to the point that contracts of marine in- 
surance, wherever made, are supposed to be 
made, with reference to the usages of the place 
to which the ship belongs.] 

Assumpsit [by James H. Tidmarsh] on a. 
policy of insurance, dated the 13th of Octo- 
ber, 1826, of "SIOOO on property on board 
schooner Emily, at and from Bahia to Hali- 
fax," by P. R. Dalton for James H. Tid- 
marsh. The declaration averred a total loss- 
by perils of *he sea and shipwreck on the 
23d of November, 1826. Plea, the general 
issue.- At the trial there was no question as 
to the proprietary interest of the plaintiff^ 
nor as to the totality of the loss, the vessel 
having been shipwrecked, near Sambro light- 
house, in going into Halifax on the home- 
ward voyage, nor as to the preliminai-y proofs 
of loss having been duly made. The de- 
fence turned pvineipally upon questions of 
fact, which were veiy much discussed upon 
the testimony. The following points were 
made by Weoster and Curtis for the defend- 
ant, and were replied to by Welsh for th& 
plaintiff: 1. That the vessel was not sea- 
worthy, at the time of her departure from 
Bahia, by reason of the badness and insuf- 
ficiency of her sails and windlass. 2, That 
there was a misrepresentation in a letter, 
written by the plaintiff in January, 1826, 

1 [Reported by William P. Mason, Esq.] 
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which was shown to the underwriters, when 
the policy was underwritten, and contained 
a description of the vessel, asserting, among 
other things, "that all her outfit is new, ex- 
cept three chain cables and three second 
hand anchors;" that she "is said to sail un- 
commonly fast," and "is particularly adapted 
to the Brazil coast." All of which state- 
ments were alleged to tie untrue. 3. That 
the loss was occasioned by negligent naviga- 
tion on the part of the master, first, in sail- 
ing from Prospect Bay, in Nova Scotia (into 
which place he had put for safety), without 
having two anchors on board, which might 
have been procured from Halifax, and, sec- 
ondly, by improper conduct in the course and 
sailing of the ship, after he left that place, 
on the voyage for Halifax. 4. That there 
was a deviation by unnecessary delay, in 
Chester Bay (Nova Scotia), into which the 
vessel put, from unfavourable winds, after 
she left Prospect Bay. 

STORY, Circuit Justice, in summing up the 
facts to the jury, said: There being a great 
conflict of opinion on the testimony upon 
some of the questions made at the bar, it 
may be necessary to consider upon whom the 
burthen of proof lies, for that may naturally 
influence your verdict. If, upon the whole 
evidence, the case hangs in great doubt upon 
any point, then the party, whose duty it is 
to satisfy your minds beyond a reasonable 
doubt on that point, having failed to estab- 
lish it, must, to that extent, surrender his 
right to a verdict. Now, upon the three 
points of misrepresentation, negligent navi- 
gation, and deviation, my opinion is, that the 
burthen of proof rests on the defendant. 
Each of them constitutes a substantial 
ground of defence, in respect to which the 
plaintiff is not to prove the negative, but the 
defendant is required to establish the affirm- 
ative. So far indeed as the plaintiff's own proofs 
let in or assist such a defence, they are fair- 
ly before the :/ury to weigh as far as they 
may; but beyond these the defendant must 
satisfy your remaining doubts, or the de- 
fence miscaiTies, In respect, however, to the 
point of seaworthiness a very different prin- 
ciple prevails. There the burthen of proof 
rests on the plaintiff himself, for the exist- 
ence of seaworthiness at the commencement 
of the voyage is a. condition precedent, im- 
plied by the ^aw, to the attaching of the 
policy. Unless therefore the vessel be sea- 
worthy at the commencement of the voyage, 
the underwriter is never bound, for the con- 
tract has never attached itself to the risk. 

Much argument has been employed at the 
bar upon the question of the nature and ex- 
tent of seaworthiness. It has been properly 
remarked, that the standard of seaworthi- 
ness has been gradually raised within the 
last thirty years, from a more perfect knowl- 
edge of ship-building, a more enlarged expe- 
rience of maritime risks, and an increased 
skill in navigation. In many ports, sails and 



other equipments would now be deemed es- 
sential, which at an earlier period were not 
customary on the same voyages. There is 
also, as the testimony abundantly shows, a 
considerable diversity of opinion, among 
nautical and commercial men, as to what 
equipments are, or are not, necessary. Many 
prudent and cautious owners supply their 
vessels with spare sails and a proportionate 
quantity of spare rigging; others do not do 
so, from a desire to economise, or from a 
different estimate of the chances of injury or 
loss during the same voyage. Of coui-se, 
different men may well therefore come to 
different conclusions from the same prem- 
ises, on a point like this, from their own hab- 
its of life, and the general custom, of the 
place to which they belong. But I think I 
may say, that it would not be a just or safe 
rule in all eases to take that standard of 
seaworthiness, exclusively, which prevails in 
the port or country, where the insurance is 
made. In the present case the insurance is 
made in Boston, upon a British vessel be- 
longing to the port of Halifax in Nova Sco- 
tia. If the Boston standard of seaworthiness 
should essentially differ from that in Hali- 
fax, in respect to equipments for a South 
American voyage of this sort, it would be 
pressing the argument very far to assert, 
that the vessel must rise to the Boston stand- 
ard before the policy could attach. It seema 
to me, that where a policy is underwritten 
upon a foreign vessel belonging to a foreign 
country, the underwriter must be taken to 
have knowledge of the common usages of 
trade in such country, as to equipments of 
vessels of that class, for the voyage on which 
she is destined. He must be presumed to 
underwrite upon the ground, that the vessel 
shall be seaworthy in her equipments, ac- 
cording to the general custom of the port, or 
at least of the country, to which she belongs. 
It would be strange, that an insurance upon 
a Dutch, French, or Russian ship, should be 
void, because she wanted sails, which, how- 
ever common in our navigation, never consti- 
tuted a part of the marine equipments of 
those countries. We might as well require, 
that their sails and rigging should be ot the 
same form, size, and oimensions, or manu- 
factured of precisely the same materials as 
ours. In short, the true point of view, in 
which the present ease is to be examined, is 
this, was the Emiiy equipped for the voyage 
in such a manner, as vessels of her class are 
usually equipped in the province of Nova 
Scotia, and port of Halifax, for like voyages, 
so as to be there deemed fully seaworthy for 
the voyage, and sufficient for all the usual 
risks? If so, the plaintiff, on this point, is 
entitled to a verdict. Of course, the ques- 
tion of seawortniness must be, in some re- 
spects, the fame in all countries. Cables and 
anchors, and proper rigging and sails, to 
meet the ordinary exigencies of the voyage, 
must be, in evbry country, put on board for 
common safety. 
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Upon the point of misrepresentation there 
is one other consideration, ■which requires at- 
tention. "Where a letter contains a repre- 
sentation of facts not known to the party, 
but from the information of others, and so 
the letter states the facts, or it is a necessary- 
inference from the nature of them, then the 
representation is not falsified hy the mere 
proof, that the facts are not so, if the party 
<:ommunicating the facts did receive such in- 
formation, and bona fide confided in it. He 
undertalces there, not for the truth of the 
facts, but for the truth of his information. 



Verdict for the defendant. 



TIEMANN (MASURY v.). 
271. 



See Case No. 9,- 



Case IsTo. 14,035. 

TIERNAN v. ANDREWS. 

[4 Wash. 0. O: 474.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1824. 

Pbisoipai. and Agent — Authority op Agent to 
Create Debt— Subettship. 

Money paid on iccount of suretyship for an 
agent, in a mattpr where he is acting for his 
principal, and within the scope of his authority, 
creates a debt against the principal. 

Rule on plaintiff [Luke Tieman] to show 
his cause of action, and why the defendant 
[Robert Andrews] should not be discharged 
on common bail. 

Peters, for plaintiff, showed cause, by read- 
ing the plaintiff's affidavit, which states, that 
the defendant is justly indebted to him in 
the sum of $5,500, for so much money paid 
for his use, at the request of John Andrews, 
the defendant's agent. That, in the year 
1812, the defendant, living at Bourdeaux, 
wrote a letter by his brother John, addressed 
to plaintiff's house in Baltimore, requesting 
their services in his favor, and introducing 
him as his general agent. That John resid- 
ed for some time in Baltimore, and acted 
as the known agent of defendant. In Oc- 
tober, 1812, the said John- Andrews, in his 
own name, but in fact, as defendant's agent, 
contracted with W. and. J. Bosley for the 
sale of an imperial license to import a cargo 
of colonial produce into France, the said 
license being the defendant's property, and 
the money received for the sale of it being 
paid to the said John Andrews, for the use 
of the defendant. In the contract, certain 
things were agreed to be done by the defend- 

1 [Originally published from the MSS. of Hon. 
Bnshrod WashiuKton, Associate Justice of the 
Supreme Court of the United States, under the 
superyision of Richard Peters, Jr., Esq.] 
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ant, relating to the business to be carried on 
under the license. The Bosleys made use 
of the license, but being dissatisfied with the 
defendant's conduct in the transaction, they 
brought a suit against John Andrews, for 
whom plaintiff became bail, knowing of his 
being the defendant's agent. Judgment be- 
ing recovered against him, he appealed, and 
the plaintiff, at his request, became his sure- 
ty, to pay whatever sum should be recover- 
ed of him on such appeal. Judgment on the 
appeal was rendered against him for $5,161, 
being the damages the plaintiffs had sustain- 
ed by the breach of contract assigned. Pro- 
ceedings being instituted against the depo- 
nent, as surety aforesaid, he paid the amount 
to the Bosleys in 1822, with costs. That a let- 
ter, dated the 27th of April, 1822, was writ- 
ten by defendant to said John Andrews, on 
the subject of the suit, in which he expresses 
his surprise that a judgment should be ren- 
dered against him, "a mere simple agent, 
who sold them my imperial license for a 
given sum, with a stipulation that they 
should consign me a vessel and cargo, on 
which I should receive two and a half per 
cent, on sales, and the same on returns. 
For your government, I send you a copy of 
the agreement." 

J. Sergeant, for defendant, insisted, that 
John Andrews, for whom plaintiff became 
bail, and paid the money, was alone liable to 
him; although the defendant might, in his 
turn, be answerable to John Andrews, but 
that he was not so to the plaintiff. 

WASHINGTON, Circuit Justice. Upon the 
affidavit of the plaintiff, and the letters from 
the defendant to John Andrews, as well as 
the introductory fetter to the plaintiff's 
house, it appears that the imperial license 
was the propertj'' of the defendant, and was 
sold to the Bosleys by his agent John An- 
drews, for the use and benefit of the de- 
fendant. It was therefore a sale made by 
the defendant, and the contract, for the 
breach of which the recovery was had, was 
his contract, and the sum recovered became 
a debt for which he was answerable, and for 
which he might have been sued. Although 
the agent was also liable, the person dealing 
with him having his choice of remedy 
against the agent or the principal. If John 
Andrews had paid the judgment, the de- 
fendant would have been liable in an action 
for money paid and advanced at the suit of 
John Andrews. That having been paid by 
the plaintiff, the legal result is the same, 
and he has a cause of action to recover the 
amount so paid against the defendant. 

The rule must be discharged. 

[See Case No. 14,026.] 
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Case No. 14,0S6. 

TIERNAN V. ANDREWS. 

[4 Wasb. C. G. 564.] i 

Circuit Court, B. D. Pennsvlvania. Oct. Term^ 
1825. 

PlUNCIPAI^ AND AgEST— MON'UT P.VID TO USE OF 

Principal — Judgment— Sukett. 

1. A, of Prance, appoints B his general agent 
in the United States, and authorises him, 
amongst other things, to dispose of an imperial 
license, and to reserve to A the consignments of 
the cargoes shipped under it by the purchaser. 
A shipment is made by D (who bought the li- 
cense under an agreement stipulating the com- 
missions to be received by A) to A, between 
whom a dispute afterwards arose as to the con- 
struction of the agreement, which resulted in a 
suit by D against B, for a breach of the agree- 
ment by A. The plaintiff became bail for B, 
and surety in an injunction and appeal bond, and 
was finally bound to pay the sum which D had 
recovered against B; for which this suit "for 
money paid and advanced," was brought against 
A, the principal. The plaintiff is entitled to re- 
cover. It is immaterial whether the judgment 
against B was just or unjust, or was obtained by 
the neglect or fault of B. 

2. When the principal is liable upon a sale to 
an agent, and when not. 

This was an action of assumpsit [by Luke 
Tiernan against Robert Andrews] for money 
laid out, and advanced for the defendant at 
his request. 

Peters &. Chauncey, for plaintiff. 
Sergeant & Binney, for defendant. 

WASHINGTON, Circuit Justice. Some- 
time about the latter end of the year 1811, or 
beginning of 1812, John Andrews, brother of 
the defendant, made his appearance in Balti- 
more, with a power of attorney from the de- 
fendant, constituting him his general agent 
and attorney in the United States, with veiy 
extensive powers; and also letters of introduc- 
tion to sundry merchants of that city, and 
amongst others, to Luke Tiernan & Co. of 
which firm the plaintiff was a member; an- 
nouncing to them that the said Andrews was 
appointed by the writer his general agent in 
the United States, and requesting their kind 
sei-vices to him when necessary. On the 16th 
of April, 1812. the defendant wrote to his 
brother, and directed him to apply to L. Tiei'- 
nan & Co. for an imperial license in their pos- 
session, the property of the writer, which he 
was to sell for not less than $1,500, and also 
to secure to him the consignment of the car- 
goes which might be shipped under its sanc- 
tion, and intimating a wish that it might be 
disposed of to William and James Bosley, for 
at least one-half. On the 2d of October in 
the same year, John Andrews entered into a 
contract under seal with William and James 
Bosley, by which, in consideration of the sum 
of $1800, and of a commission of two and a| 
half per cent, on the gross sales, and the same' 
on the returns, he sold him the said imperial 

1 [Originally published from the MSS. of Hon. 
Bushrod Wasliington, Associate .Justice of the 
Siiprenje Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



license in the name of Robert Andrews; on 
the arrival of the vessel in France, Mr. R. 
Andrews to do the business of said vessel, 
and to charge five per cent, commission on 
the gross sales, and two and a half per cent, 
on returns; the two and a half per cent, on 
gross sales which he is to charge above his 
commissions, the said Robert Andrews to 
credit and pay over to said William and 
James Bosley. This instrument was signed 
and sealed by John Andrews, in his own 
name. The .?1S00 received by John Andrews 
by the sale of the above permit, was after- 
wards placed by the defendant to his debit in 
account. On the 10th of the month last men- 
tioned, John Andrews wrote to his brother, 
and informed him of the contract, enclosing 
at the same time a copy of it, and stating to 
him that a valuable cargo in the Ned would 
be shipped to him by the Bosleys. James 
Bosley, one of the members of this house, ac- 
companied the cargo in the Ned to Bordeaux, 
the place of the -defendant's residence; and 
it would appear by a letter from the defend- 
ant to John Andrews of the 13 th of March, 
1813, that a difference had arisen between 
those parties respecting the construction of 
the contract; the defendant contending that 
he was entitled to charge a commission on 
the freight of the Ned collected by him, and 
Bosley insisting that this was a part of the 
business of the vessel, which he was bound 
by the contract to do, and for which no com- 
pensation was provided. After some corre- 
spondence, however, between the parties, this 
claim was given up by the defendant, which 
he announced to the Bosleys in July, 1813. 

In September, 1813, the Bosleys brought an 
action of covenant upon the contract, and the 
breach laid in the declaration was, the re- 
fusal of Robert Andrews to pay over to or to 
credit the plaintiffs in that suit, the two and 
' a half per cent, on the gross sales of the cargo 
by the Ned. In that action the present plain- 
tiff became special bail for John Andrews, 
and on the 9th of May, 1815, during the ab- 
sence of John Andrews from the United 
States, judgment was confessed by his attor- 
ney for the sum of $3547, under an agree- 
ment that it should be credited with any pay- 
ments which might be made to appear to the 
satisfaction ot: a Mr. Brown, within four 
months thereafter. Upon the return of John 
Andrews in the November following, he was 
served with an execution, and for the purpose 
of superseding the judgment for six months, 
in order to get time to apply for an injunc- 
tion, the plaintiff, together with Mr. Owen, 
became, at the request of John Andrews, his 
sureties, and, together with John Andrews, 
confessed judgment before a magistrate for 
the above sum of $3547. This mode of pro- 
ceeding appears to be in conformity with the 
laws of Maryland, where the said judgment 
was obtained. In pursuance of the plan thus 
adopted by John Andrews, for having the 
merits of this judgment inquired into in the 
court of chancery, an injunction was applied 
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for and granted in June, 1816, the plaintiff 
entering himself a surety in liie injunction 
bond. After sundry proceedings in that 
coui't, a commission to Bordeaux, a reference 
to the auditor of tlie accounts between Rob- 
ert Andrews and the Bosleys, and a report 
thereon; the injunction was dissolved, and 
the bill dismissed in February, 1822. This 
Avas followed by an execution, which was lev- 
ied on the plaintiff's property; and which was 
returned satisfied by him. 

The only question of law^'upon these facts 
is, whether the money so paid by the plaintiff, 
was money laid out and advanced for the 
defendant, and at his request? That it was 
paid to satisfy a debt due by the defendant, 
is undeniable. The permit sold by John An- 
drews to the Bosleys was the property of the 
defendant, was sold by his orders, and he re- 
ceived the fi-uits of it, not only the $1800 
which were paid, but the consignments which 
constituted a part of the consideration. The 
suit against John Andrews was founded on 
the contract entered into for the sale of that 
property, and the groimd of the action 
against John Andrews was the non-payment 
by the defendant of the two and a half per 
cent, on the gross sales, or his refusal to give 
the Bosleys credit for them. The debt recov- 
ered therefore in that action, and paid by the 
plaintiff, was the defendant's debt, and by 
such payment the defendant was discharged 
from the claim of the Bosleys. If any fur- 
ther evidence of this fact were necessary, the 
defendant's letters, hereafter to be noticed, 
acknowledging himself to be the real party 
interested in the suit, would abundantly sup- 
ply it Not only was this money paid by the 
plaintiff for the use of the defendant, but, if 
thei'e were nothing else in the case but what 
has been stated, it would. unquestionably have 
been paid at the request of the defendant; 
because it was at the request of his agent that 
the plaintiff was brought into the predica- 
ment of being compelled by legal process to 
pay it; and it is quite immaterial whether his 
being in this predicament was communicated 
or not by the plaintiff, or by John Andrews, 
to the defendant, since John Andrews had 
undeniably the power, and it was a part of 
the duty he owed to his principal, to take all 
legal means to enable him to defend his rights, 
and to obtain bail or sureties, if necessaiy, 
for that purpose. If all this be so, this action 
might clearly be maintained on the above evi- 
dence; unless the defendant's counsel have 
succeeded in proving, that where an agent 
contrticts in his own name, and the principal 
is known at the time to the person with whom 
he contracts, an action will not lie against the 
principal. The cases relied on to establish the 
proposition are the following: Sehmaling v. 
Tomlinson, 1 Marsh. 500, where it is held, 
that if A, on the recommendation of his agent, 
employs B to do a pailicular piece of busi- 
ness, and B, without A's knowledge, employs 
O to do it, there is no privity between A and 
C, and consequently G cannot maintain an ac- 
23FED.CAS. — 76 



tion against A to recover compensation for his 
services, though he had not paid over the mon- ■ 
ey to B. This is the ease of a limited, special 
agency, where the confidence of the principal 
was given to a person of bis own choice, to do 
a particular business, without his being en- 
trusted with a power, express or implied, to en- 
trust the business to a sub-agent, or in any 
manner to delegate his trust to another. O 
then was the agent of B, but not of A, and 
consequently there was no privity between A 
and 0. This is altogether unlike the present 
case, since John Andrews had a power to 
contract with the plaintiff to become his sure- 
ty, to enable him to vindicate, in a court of 
justice, the rights of his principal. The case 
of Oartwright v. Hately [3 Brown, Ch. 23S] is 
in principle the same as the above. The prin- 
ciple decided in the case of Paterson v. Gran- 
dasequi, 15 East, 62, is, that Avhere a sale is 
made to an agent, whose principal is known 
to the seUer at the time, and yet the seller 
elects to give credit to the agent, he must be 
taken to abandon his recom'se against the 
principal, and can not afterwards charge him. 
But if the principal be unknown to the ven- 
dor at the time of sale; when the principal 
is discovered, he, or the agent may be sued 
at the election of the vendor, unless the usage 
of the trade confines the claim to the agent. 
Without stopping to examine this case, for 
the purpose of expressing our approbation or 
disapprobation of the principle on which it is 
founded, it may be sufficient to observe that 
it might have applied, had this been an action 
of the Bosleys against the defendant, but that 
it is totally inapplicable to the case of a sure- 
ty, who becomes so, at the request of a gen- 
eral agent, to enable him to defend a suit 
wMch substantially concerns his principal, al- 
though he is the nominal agent. Where, in such 
a case, can we discover that election to give 
credit to the agent, which can be construed 
into a waiver of his recourse against the prin- 
cipal? If he become a surety at all, it could 
be only for the agent, the nominal defendant, 
although eventually it was to benefit the prin- 
cipal. Upon the facts stated then, there seems 
to be no ground for saying that this action 
cannot be maintained against the principal. 

But it is insisted that after the 7th of Jan- 
uary, 1815, when John Andrews executed a 
letter of substitution to Luke Tiernan, vest- 
ing in him all his powers as the defendant's 
attorney (which he had power to do), the 
agency of John Andi'ews ceased, and that 
from that period, he had no authority to en- 
ter into any collateral or other contract which 
could create a privity between the defendant 
and the plaintiff as surety, although in a case 
in which the defendant was interested. With- 
out stopping to inquire in the effect of this 
^substitution upon the power of attorney, under 
the particular circumstances which attended 
that ti-ansaction, I shall consider the ease as 
if the power of attorney were at an end from 
the 7th of January, 1815. How will the case 
then stand? In the first place, we have the 
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letter of introduction from the defendant to 
Luke Tieman & Co. informing them that 
.Tohn Andrews would act as bis general agent 
in the United States, and requesting in his fa- 
vour their kind services. In the next iDlace, 
the special order of the defendant to this 
agent, thus announced, to apply to those gen- 
tlemen for the imperial permit, and to dis- 
pose of the same on certain terms, which or- 
der was complied with. After this, we have 
repeated recognitions by the defendant, of 
John Andrews's agency in this particular 
transaction, accompanied by orders to attend 
to the suit, and to defend the interest of the 
defendant. On the 22d of November, 1815, 
John Andrews wrote to his brother, inform- 
ing him that his account current had been 
received, but too late for the purpose for 
which it had been wanted. That the Bosleys 
had obtained judgment for $3500, the amount 
they claimed, "and which they established on 
an account signed by you, in which no credit 
was given for the two and a half per cent, on 
the gross amount of sales or on the freight; 
so that I was taken in execution, and was ob- 
liged to supersede the judgment, and before 
this expires, I nmst apply for an injunction." 
Now this letter apprized the defendant of the 
step which had been taken, and that which 
was to be taken, neither of which could be 
effected without finding sureties. In answer 
to the above letter, the defendant wrote to his 
brother on the 3d of January, 1816, stating 
that he had a better opinion of the Bosleys 
than to suppose that they would suppress the 
letter and account current which he had sent 
them. It then proceeds: "I owe them only 
abort four hundred francs. Do see to this, and 
that the affairs be not neglected by those 
you employ, so that I may be compelled to 
pay a swindler money which I shall be com- 
pelled eventually to regain after a long pro- 
cess, or lose by some want of form." On the 
34th of February, 1816, the defendant again 
writes, "See that your friends in Baltimore 
do not permit the Bosleys to jockey me out 
of my money." On the 24th of August, 1817, 
John' Andrews, by letter, mformed the defend- 
ant that a commission had gone to Bor- 
deaux to take his deposition on Bosleys' suit, 
and that to render it available, he inclosed 
him a release. On the 9th of July, 1821, the 
defendant wrote as follows to John Andrews: 
"I have forgotten on what ground the Bosleys 
have attacked you for me. An agent can not 
be pursued for his principal. I regret that 
you have committed yourself so as to give 
them a hold on you." On the 25th of Feb- 
ruary, 1822, John Andrews wrote to his broth- 
er, that an execution on the judgment against 
himself, Luke Tiernan, and Mr. Owen his 
sm-eties, at Bosleys' suit, had been levied on 
the property of Mr. Tieman, who had satisfied 
the same. And on the 27th of April in the 
same year, the defendant wrote to John An- 
drews as follows: "I can not conceive how 
the Bosleys could obtain judgment against 
you, a mere simple agent who sold my im- 



perial license to them." Now after these re- 
peated recognitions of the agency of John An- 
drews, and that the subject in litigation con- 
cerned him, the principal, and him only, I am 
quite at a loss to conceive upon what ground 
it can be said that the money paid by the 
plaintiff, and for which this action is brought, 
was not money advanced for his use, and at 
his request. 

All that remains is to notice one or two ob- 
jections which were relied upon by the defend- 
ant's counsel. The first was, that this was 
not a debt due by the defendant, because, in 
truth, he owed the Bosleys nothing, and this 
would have been made to appear, if, instead 
of a confession of a judgment, a trial had 
taken place. It is alleged, and the effort of 
the counsel was to satisfy this jury, that the 
loss now sought to be visited on the defend- 
ant, was produced by the neglect of John An- 
drews, and the mismanagement of the coun- 
sel he employed. Now admitting all this to 
be true, it may well follow that those against 
whom these charges are made may be an- 
swerable to the defendant for the consequen- 
ces resulting from their alltged misconduct. 
But what has the plaintiff, a mere surety, nei- 
ther agent nor counsel, to do with this? To 
him, it is of no consequence whether the judg- 
ment was just or unjust. It was the sen- 
tence of a court of acknowledged jurisdic- 
tion, and he was compelled to satisfy it. The 
remaining objection was, that by permitting 
the plaintiff to step over the head of John 
Andrews and attack the defendant, the lat- 
ter is deprived of the opportunity of setting 
up those defences which he might be able to 
oppose to John Andrews; if, after a recovery 
against him by the plaintiff, he should seek 
for indemnity by such agent, the defendant. 
But there is nothing real in this objection. 
If John Andrews be the debtor of the de- 
fendant, or if he has by an unfaithful execu- 
tion of the trust reposed in him, rendered him- 
self liable for damages, the defendant may, in 
either or both eases, seek his redress against 
John Andrews. But no good reason can be 
assigned why the plaintiff may not have his 
remedy at once against the person whose debt 
he has been compelled to discharge. 

Verdict for plaintiff. 
[See Case No 14,025.] 



Case I^o. 14,027. 

TIBRNAN V. WOODRUFF. 

[5 McLean, 135.] i 

Circuit Court, D. Michigan. June Term, 1850. 

Pleading at Law — Amexdment — Motion to 
Stkike Oct — New Cause of Actio.v. 

1. Amendments are granted to promote jus- 
tice. In this respect the powers of the court are 
adequate, and they are liberally exercised. 

[Cited in brief in Lycoming Fire Ins. Co. v. 
Billinge, 61 Vt. 310, 17 Atl. 715; Chicago 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Planing Mill Co. v. Merchants' Nat. Bant, 
97 111. 298. Cited in Adams v. Main, 3 Ind. 
App. 240, 29 N. E. 792.] 

2. It is not a sufficient cause to strike out an 
amendment, because it introduces a new cause of 
action, embraced by the suit. 
[Cited in U. S. v. One Hundred and Twenty- 
Three Casts Distilled Spirits, Case No. 15,- 
943; Tiltod v. Cofield, 93 U. S. 166; U. S. 
V. Seventy-Six Thousand One Hundred and 
Twenty-Five Cigars, 18 Fed. 150; Chamber- 
lain V. Mensing, 51 Fed. 511.] 

[This -was an action of assumpsit by Tier- 
nan's executors against James WoodrufC.] 

Mr. Hand, for plaintiff. 
Mr. Frazer, for defendant. 

WILKINS, District Judge. The action in 
this case was commenced at June term, 1847, 
and the declaration filed on the 2d of August 
following. The defendant having plead in 
abatement, his plea was demurred to, and 
judgment sustaining the demurrer, and or- 
dering defendant to answer over, was en- 
tered on the 5th of September, 1848, being in 
the June term of that year. At the same 
time, leave was given to the plaintiff to 
amend his declaration, and, by a subsequent 
record entry of the 22d of January, 1849, it 
appears that an amended narr. was filed. 
The motion now under consideration is to 
strike the amended declaration from the 
files; or that the new count be struck out, 
because it contains a new substantive cause 
of action not counted on in the original dec- 
laration. 

The only declaration now on the files, con- 
tains three special counts, and the usual 
money counts in the following order: First. 
A special count setting forth a promissory 
note for §800, dated 24th June, 1841, and 
payable in 12 months. Secondly. Another 
special count on another promissory note of 
the same date with the former, for $2,500, 
payable in 3 years. Then follow the counts 
for money lent and advanced to defendant; 
for money paid out and expended for the 
use of the defendant; for money had and 
received for the use of the defendant; and 
then, that defendant had accounted, and a 
balance in arrear was found to be due by 
him to the testator, which he had promised 
and neglected to pay. After this, on another 
sheet of paper, which was appended to that 
containing the prior counts, is a 3d special 
count on another promissory note for the 
sura of $2,500, of the same date with the 
two first notes, and of the same character as 
to parties, but payable in two years after its 
date. Rule No. 39 of the rules governing the 
pi"actice of this court, is not applicable to the 
determination of the question now raised, 
inasmuch as leave was obtained by the spe- 
cial order of the court, and that rule only ap- 
plies to amendments of course, and at .iny 
time, in or out of term, under its spRcified 
restrictions. But the plaintiff's counsel in 
resisting this motion, contends that the de- 
fendant has not laid a proper foundation, 



forasmuch as it is not made to appear what 
amendments have been made, and that the 
court cannot determine from inspection, 
which of the counts is the amended count. 

The declaration on file has two clerical in- 
dorsements; the first is August the 2nd, 
1847, stating in general terms that the paper 
was then placed on file, and the other, in the 
following language: "Amended narr., filed 
January 22nd, 1849," which circumstance, 
connected with the order in which the counts 
are arranged, clearly shows, and enables the 
court to determine, that the last special count 
was the amended count, attached by the 
counsel to the original declaration. 

It is urged by the defendant in support of 
his motion to strike out this last count, that 
it is not competent, by way of amendment, 
to introduce a new substantive cause of ac- 
tion. Before considering this objection, let 
us look at the facts presented by the record. 
The plaintiff originally declared in assump- 
sit on two promissory notes, drawn by Theo- 
dore Romeyn for difi^erent amounts, matur- 
ing at different periods, and added the usual 
money counts, answering a general indebt- 
ment by the defendant. He plead in abater 
ment, and plaintiff demurring thereto, no fur- 
ther action was had until after judgment on 
demurrer. On the rendition of that judg- 
ment, the plaintiff applied to the court and 
obtained permission to amend his declara- 
tion. This was on the 5th of September, 
1S4S, the June term being still in session, and 
only one term having elapsed since the com- 
mencement of the suit. The discussion of 
the demurrer disclosed no eiTor of form, to 
be rectified by amendment, the plea de- 
murred to, being in substance to the writ; 
and the plaintiff did not amend as to matter 
of form, but superadded the last count, set- 
ting forth another promissory note, of the 
same date with the others, being between 
the same parties, and evidently part of the 
same original transaction and indebtment. 
The last note maturing two years after date, 
was consequently within the statute of limi- ■ 
tations at the time, when leave was obtained 
to amend, and when the amended narr. was 
filed. 

The summary of these facts, thus present- 
ed by the record, is this: An indebtment on 
the part of the defendant in June, 1841, to 
the testator of the plaintiff, in the amount 
of these three notes, for which they were 
then given, payable at 1, 2, and 3 years; the 
institution of suit in this court on the first 
and last notes at June term, 1847; the 2d 
note from some cause not presented by the 
files, omitted in the declaration of the plain- 
tiff,' and, that subsequently, on leave ob- 
tained before the lapse of two terms; the 
2d note maturing at two years, is introduced 
by a new count into the declaration, as part 
of the plaintiff's original cause of action; 
that, at the time the said leave was obtained, 
a separate suit could have been brought on 
this 2d note, but that now, if this motion sue- 
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eeeds, the note is outlawed. Best, Chief 
Justice, observes, in Taylor v. Lyon, 5 Bing. 
333, that "questions for amendment, are 
questions for tlie discussion of the court, 
which, on such occasions is to be exercised 
as to do justice between the parties." And, 
Park, Justice, in the same case, says: 
"Amendments are now generally allowed at 
every stage of the pleadings for the ad- 
vancement of justice. The question usually 
is: 'Will any injustice be done by what is 
proposed?' and, if not, the amendment is 
allowed." This is nothing more and noth- 
ing less in principle, than what was ruled 
more than a century before, in Beareeroft v. 
Hundreds of Burnham & Stone, 3 Lev. 347; 
and Executors of Duke of Marlborough v. 
Widmore, 2 Strange, 890. Had not the 
amendments been allowed as proposed in 
these cases, the statute of limitations would 
have opei-ated as a bar. and manifest injus- 
tice would have been done the plaintiffs. 
In the first case, the plaintiff's servant had 
been robbed, and an amendment was per- 
mitted, after issue joined, and the trial ready 
at bar, changing the form of the action and 
the character of the fact on which it was 
based, as the prior proceeding was for the 
robbery, and on the oath of the master. 
The case in Strange originally averred a 
promise to the testator in his life time, which 
was barred, and the declaration was amend- 
ed by a new count laying the promise to have 
been made to the executors since his decease. 
But the principle governing both cases, is 
that contained in Taylor v. Lyon: "Will the 
proposed amendment work injustice? if not, 
it should be allowed. In Aylwin v. Todd, 27 
E, C. L. 391, the original action was in cove- 
nant on a charter party. The breach as- 
signed was, that the defendant had failed 
to pay the sum agreed upon, notwithstand- 
ing the plaintiff had performed his part of 
the agreement. The plea was non est fac- 
tum, denying the covenant. After the lapse 
of several years, (the proceedings at law hav- 
ing been enjoined in chancery by defend- 
ant,) the plaintiff was permitted to amend 
the original declaration by substituting there- 
for an entirely new count, changing the 
form of action, declaring for freight, and not 
upon the covenants of the charter party. 
The court placing its judgment on the 
ground of the peculiar circumstances of the 
case, and allowing the defendant to plead 
de novo. 

These cases show the extent to which the 
English couits have gone, and the principle 
by which they have been guided, namely, 
to prevent injustice being done to either 
party, by allowing or refusing amendmeiits; 
that they considered the power discretion- 
ary with the court, and to be exercised ac- 
cording to the peculiar circumstances of 
each case. Tidd, in his elementaiy trea- 
tise, collating the cases, seems to lay down 
the rule, that a new coimt should not be 
added after the 2d term, because, by the 



prevailing practice in the English courts of 
common law, the plaintiff was compelled to 
declare before the end of the 2d term, or 
else be non-suited. And this rule of prac- 
tice was not permitted to apply to that class 
of amendments which merely varied the 
manner of stating the cause of action, but 
was confined to new counts for a different 
or a new substantive cause of action. 2 
Tidd. Prae. 754. The opinion of Lord Ken- 
yon in the case of Maddoc v. Hammet, 7 
Term R. 55, referred to by Mr. Justice 
Whipple in 1 Doug. 444, does not modify the- 
rule, or question the disci-etionary power 
of the court, but places the amendment on 
the ground that in the penal action for 
usury, a new substantive cause of action 
would not be permitted to be introduced by 
way of amendment. 

The most reliable American cases seem 
to me to consider amendments at any stage 
within the discretion of the court, and to 
be governed by the same principle of doing 
justice, even to the extent of permitting a 
new cause of action to be introduced after 
plea by the addition of a new count to the- 
declaration. The rule is so declared in I 
Dunl. 294, which cites 2 Johns. 20G, in 
which the amendment proposed was refused 
on the ground of the unreasonable conduct 
of the plaintiff, in delaying his proceeding; 
but the court recognise the rule as con- 
tained in the English cases. In Smith v. 
Barker [Case No. 13,013], in the circuit court 
of the United States, the contract declared 
on was for building a ship, yet, the declara- 
tion was permitted to be amended while the 
ease was before the juiy, so as to exhibit 
the cause of action to be "the finishing of 
a ship"-; Livingston, Justice, declaring that 
the party might so amend at any stage of 
the proceedings. In the case of The Har- 
mony [Id. 6,082], Mr. Justice Story observes^ 
That upon examination he did not find that 
an amendment, introductive of a new cause 
of action, was objectionable at common law, 
but that such- had been allowed under par- 
ticular circumstances; and that the fact 
that the statute of limitations would run 
against such new cause of action, was a 
circumstance presenting a strong reason for 
permitting such amendment. He refused 
the amendment proposed in that case, not 
because the court possessed not the discre- 
tionary power, but, because the statute of 
limitations "had run against the recovery of 
the forfeiture," and by allowing the amend- 
ment it would be introductive of a new 
substantive offense, as the cause of the 
original information Avas outlawed. In 
some of the states there are statutory pro- 
visions conferruig the right upon parties to 
amend their pleadings on or before trial, 
and the couits have no discretion to refuse. 
Such is the case in Pennsylvania, The stat- 
ute of 1806, commonly called the "Arbitra- 
tion Law" of that state, forbids that the 
plaintiff shall be non-suited for any infor- 
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mality in any declaration, and confers upon 
him tlie right to amend at any time before 
the cause is committed to the jury, Purd. 
Dig. 411. In Maryland, amendments may 
he made before the verdict, so as to bring 
the matter in controversy between the par- 
ties fairly to trial. 4 Griffith, 931. Ajad in 
Massachusetts, a similar provision exists, by 
the statute of 1784. These statutory enact- 
ments explain the decisions in those states, 
■which Tvould seem to deny the discretionary 
power of amendment introduetive of a new 
and kindred cause of action. Mr. Justice 
Tilhman, in 2 Serg. & R. 3, places the de- 
cision of the court on the construction of 
the statute, "the object of which was the 
attainment of substantial justice, unembar- 
rassed by form," and declares that imder its 
provisions, an entirely new cause of action 
shall not be introduced under pretence of 
amendment,— that is, in an action of slander, 
the plaintifE shall not introduce a new count 
for trover or malicious prosecution j or, in 
debt or covenant, he shall not amend by 
changing his action into assumpsit on prom- 
ises. But, even under the statute, the paily 
might, as a matter of right, provided he 
adhered to the original cause of action, add 
a new count, substantially different from 
the original declaration. Mr. Justice Dun- 
can, in 8 Serg. & R. 287, likewise confines 
the decision of the court expressly to the 
construction of the statute, and, as EbersoU 
V. Krug, 5 Bin, 51, and Cunningham v. Day, 
2 Serg. & R. 1, had been refen'ed to in the 
ai'gument, he follows in the path of those 
cases, and admits the amendment, because 
it was not the substitution of a new cause 
of controversy for the original declaration 
and was therefore one of the cases pro- 
vided for in the statute. Such was also the 
case of Shock v. McChesney, 4 Teates, 507, 
where, in slander, the court would not per- 
mit an amendment adding a new count for 
a malicious prosecution, such amendments 
not being within the provisions of the act 
of 1806 [Laws Pa. 1805-06, p. 563], 

The application in these cases was not to 
the discretion of the court, under peculiar 
circumstances, showing that great injustice 
would be done by a refusal, and asking 
a boon, under the power conferred upon the 
court by the common law; but the amend- 
ments were demanded as matter of right; 
and it is error in the inferior courts in Penn- 
sylvania to refuse such statutory amend- 
ments, so as to make the declaration con- 
form to the evidence which has been intro- 
duced on the trial, and this because the 
statute conferred the right. Hence the 
courts in that state have, in the cases cited, 
based their decisions on the strict eonstmc- 
tion of the state statute, and employed the 
language used in this motion, "that a new 
substantive cause of action cannot be in- 
troduced by way of amendment." Tlie 
question was not, as in 5 Bing.: "Will any 
injustice be done by what is proposed?" 



But are we bound by our statute to permit 
the plaintiff by amendment to institute a 
new, and an entirely different suit from 
that set forth in his original declaration? 
In the same light do I view the cases of 
Haynes v. Morgan, 3 Mass. 208; Vancleef 
V. Therasson, 3 Pick. 12; Ball v. Claflin, 5 
Pick. 304; Heridia v, Ayres, 12 Pick. 334. 
But in Gay v. Homer, 13 Pick. 535, the 
court permitted, in an action for slander, 
new counts showing other species of slander, 
than that contained in the original narr., 
on the principle that the injury complained 
of affected the plaintiff's reputation, and 
therefore any new slander might be added, 
as it was the same cause of action, name- 
ly, an injiuy to plaintiff's reputation, as 
that contained in the original counts. Both 
Chief Justice Parsons and Chief Justice 
Parker in their opinions in the cases cited, 
give a construction of the statute of Mas- 
sachusetts, the latter observing in the case 
in 5 Pick, that "The new count offered un- 
der leave to amend, must be consistent with 
the former counts," (that is) "of kindred 
character subject to the same plea, and 
such as might have been originally joined 
with the others." And such must be the 
character of the amendment at common law, 
although Tindal, Chief Justice, in Aylwin 
V, Todd, allowed the entire change of the 
pleadings, substituting a different cause and 
a different form of action, and a different 
defense, from that on which issue had been 
originally joined. 

From a careful, and I may say a laborionsi 
consideration of the cases both in England 
and in this country, and from a solicitude 
to avoid, if possible, any iniiovation upon the 
settled practice of the courts, I have arrived 
at the conclusion, that it is competent at 
common law to amend the declaration by a 
new count, introduetive -of a new cause of 
action, provided such amendment corre- 
sponds in character with the original count, 
is a kindred cause, admitting the same plead- 
ing and defense, and might have been in- 
cluded within the declaration originally filed, 
and especially where such cause is outlawed 
by tlie statute. I cannot perceive the injus- 
tice to the defendant by an adherence to this 
principle. The case under consideration il- 
lustrated its propriety. The original cause 
of action was the indebtment of the defend- 
ant to the -testator of the plaintiff in June, 
1841. The evidence of that indebtment con- 
sisted in three promissoiy notes, then given 
on time. Action is brought on two of them 
in this court. In the progress of the cause, 
and before the end of the 2d term, an amend- 
ed count, declaring on the promissory note, 
is by leave of the court, superadded to the 
original declaration, and this, when a dis- 
tinct suit might have been instituted upon 
it, as not then precluded by the statute of lim- 
itations. Where then is the injustice to the 
defendant, by not introducing it in this suit? 
Every legal defense is still open to him. 
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If it be not his eontraet, or if it has been 
paid, or, if time was given to the drawer, 
or, if he was released in any way by the 
conduct of the holder, all these circumstan- 
ces of defense are still available — on the new 
as on the old counts. His plea of the general 
issue is not affected by the amendment; it 
may stand, or he may plead the same de 
novo, as applicable now to all the notes. 
Had distinct and separate suits been brought 
upon the three notes, the court, on applica- 
tion, would have directed their consolidation 
into one, to prevent accumulation of costs, 
and because they were of kindred character, 
between the same parties, for the same in- 
debtment, and admitted of the same plead- 
ing. For the promissory note of itself is not 
the cause of action; it is but the evidence 
of a promise, and a promise to pay a pre- 
vious indebtment the failure to fulfil which 
gives the right to sue. Where then the injus- 
tice in allowing the amendment? Is the de- 
fendant taken by surprise? if so, the court 
will see that that circumstance does not im- 
pair his defense. Is he deprived of any le- 
gitimate defense? No. Does the amendment 
change the character of the action? No. 
Wherefore then strike it out? Because, it 
is argued, it introduces a new substantive 
cause of action. Suppose it does. It is not 
adding a count in covenant to a declaiution 
in assumpsit. It is not building trover upon 
slander, so abhorrent to the judicial taste of 
Mr. Justice Tilhman, in Cunningham v. Day. 
It is not, as in Aylwin v, Todd, changing an 
action of covenant into a quantum meruit 
for work and labor done, and extinguishing 
the entire pleading ab initio; it is not, as in 
Strange, substituting a different promise, or, 
as in Leving, altering the very foundation of 
the action; it is not, as in 1 Douglass, adding 
a count for money had and received to a 
declaration in debt for the recovery of a 
penalty for money. It is not a count for a 
fresh indebtment, accruing since the bring- 
ing of the action; but a count on one of the 
special promises of the defendant to pay the 
debt existing before the commencement of 
the suit, the withholding the payment of 
which debt, is in fact the cause of action, 
and consequently the new count is in strict- 
ness and in ti-uth, not introductive of a new 
substantive cause of action. 

I am not disposed to overturn decisions, 
although I will not permit even a sacred re- 
gard for stare decisis, to lead me to overlook 
the justice of the case. And when I cannot 
discover what injustice is done to the de- 
fendant, and clearly see that injustice will 
be done to the plaintiff, by striking out the 
new count, I cannot, I will not hesitate. 
"Fiat justitia"— even if the judicial firma- 
ment of ages should totter and fall. If the 
question was exactly such as that raised be- 
fore the supreme court of the state, I should 
be inclined to pause, from a just regard to 
the learning and integrity of that high ju- 
dicial tribunal. But such is not the case. 



There, the attempt was to change an ac- 
tion originally brought to recover a penalty 
under the statute of usury, into an ordinary 
common law action for money had and I'e- 
ceived; there, in the language of Chief Jus- 
tice Whipple, "the plaintiffs sought to aban- 
don ^eir original cause of action, and sub- 
stitute another, differing from it in form, 
substance, and fact." Here, the amendment 
has not changed either the form of the ac- 
tion, the substance of the controversy, or 
the character of the facts. All these inci- 
dents of suit remain as they were, when the 
declaration was first exhibited and filed. It 
was in assumpsit; it continues in assump- 
sit. Plaintiff declared on promissory notes, 
— the amount is on a promissory note, — 
same parties,— and same complaint; the 
original special counts still remain, and all 
that is superadded, is another special count 
of the same character and language as the ■ 
first, and based upon the same original in- 
debtment. Under these circumstances, there- 
fore, "to strike the amended count from the 
files'* would be doing great injustice to the 
plaintiff, and permitting the avoidance of 
a contract on the sole ground of technical 
exception. 
The motion refused. 

[See Case No. 14,028.] 
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TIERNAN V. WOODRUFF. 

[5 McLean, 350.] i 

Circuit Court, D. Michigan. June Term, 1^2. 

Principal asd Surety — Ikdobser — Extendiiig 
Time to Principal — Baskrcptct — Effect of. 

1. A bankrupt procured from his creditor, two 
months* time, within which the right to bring suit 
was suspended, for a valuable consideration; 
which was set up by the indorser, as a discharge 
from his indorsement. In an ordinary case, 
this would be a discharge to the indorser. 

[Cited in brief in Goodyear Dental Vulcanite 
Co. V. Caduc, 144 Mass. 85, 10 N. E. 484.] 

2. It deprives the indorser of a right to pay 
the debt, and sue his principal. 

3. Our bankrupt law discharged the bankrupt 
from all liability on the instrument — as against 
the indorser as well as the payee of the note. 

4. The only reiredy of the indorser was to pre- 
sent his future liability against the estate of the 
bankrupt- This being the case, the right of the 
indorser was, in no respect, prejudiced by the 
time given. The rule of law, therefore, does 
not apply in such a ease. 

[Distinguished in Post v. Losey, 111 Ind. 81, 
12 N. E. 121 ] 

5. The indorser, on the notes of the bankrupt, 
is not discharged by the time given. 

[This was an action of assumpsit by Tier- 
nan's executoi-s against James Woodniff.] 

Mr. Hand, for plaintiffs. 
Mr. Fraser, for defendant. 



1 [Reported by Hon. 
Justice.] 



John McLean, Circuii 
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OPINION OF TEDS COURT. This is an 
action on several promissory notes given by 
Theodore Homey n, to the plaintiffs' testator, 
indorsed by the defendant. The plea sets 
up in defense that time was given by the 
plaintiffs to Komeyn. To this plea the plain- 
tiffs replied, that at and before the alleged 
time "was given, Romeyn was a discharged 
bankrupt; that the debt was proveable 
against his estate. Averments were added 
covering all the exceptions in the statute, un- 
der which it is permitted to go behind the 
certificate. To this replication the defendant 
demurred. Joinder in demurrer, &c. 

On the part of the defendant it is contended, 
that imder the authorities the defendant ib 
discharged. It appears from one of the 
pleas, that he was an accommodation in- 
dorser, and this is not denied by the plead- 
ings. It appears that after the maturity of 
the note, the plaintiffs entered into a sealed 
agreement with Romeyn, the maker, without 
the knowledge or consent of the indorscr, 
and for a good consideration, to wit, a pro- 
posal for settlement made by Romeyn, and 
also of five dollars paid to the plaintiffs, the 
receipt thereof was acknowledged, the plain- 
tiffs would not for the space of two months 
from the date, commence any proceeding in 
law or in equity or otherwise against the said 
Romeyn, upon all or either of the four prom- 
issory notes therein mentioned, nor sue him 
upon the same or either of them, &c. Great 
care seems to have been taken, in drawing 
this agreement, to cover tho entire ground 
necessary for the discharge of the indorser. 
It was under seal, for the valuable considera- 
tion of five dollars paid, and suspending suit 
on each of the notes, &c There is certainly 
no want of skill shown in drawing this 
agreement, and no objection can be made to 
it for want of form or substance. It would 
serve foi* a safe precedent in all such cases. 

For the defendant it is argued that the 
bankruptcy of the principal cannot affect the 
question of law. That although the dis- 
charge takes away the legal remedy against 
the bankrupt, yet this exists only where he 
avails himself ot his right. It is a mere 
personal privilege, which no one can set up 
but himself; and if not set up, judgment 
may be rendered against him. Also that the 
moral obligation on the debtor to pay still 
continues, and the cause of action still re- 
mains, so that it is not necessary to declare 
specially on a new promise to pay. That 
the legal effect oi our bankrupt act, is the 
same as the English act. The provisions of 
both acts are substantially the same, and 
the English decisions are applicable here. 
A new promise would be binding under the 
English act. Chit. Cont. 190, 191; 13 Mees. 
& W. 34, 769; 8 Mass. 128; 5 Barnard, 369; 
11 Barnard, 17, 369; 28 Me. 550; 9 B. Mon. 
45; Cowp. 448. The theory of law is, that 
the surety cannot be prejudiced by such an 
agreement. He may be benefited, and yet, 
if time be given to the principal the surety 
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is discharged. The case don't turn upon the 
fact of inconvenience or injury, but giving 
time for a valuable consideration, is pre- 
sumed to prejudice the surety. Giving time 
for a day discharges the surety. 5 Pet. 
Cond. R. 728; U. S. v. Hillegas [Case No. 
15,366]; U. S. v. Tillotson [Id. 16,524]; 7 Hill, 
250. 

On the other side it is urged, m the lan- 
guage of the supreme court of the United 
States ([U. S. v. Hodge] 6 How. [47 U. S.] 
283): "The principle on which sureties are 
released, is not ? mere shadow without sub- 
stance. It is founded upon a restriction of 
the rights of the sureties, by which they are 
supposed to be injured." The contract for 
delay to effect the discharge of the indorser, 
must affect the rights of the indorser, or 
prejudice him. McLemore v. Powell, 12 
Wheat. [25 U. S.J 554. In King v. Baldwin, 
2 Johns. Ch. 559, Chancellor Kent says: "On 
paying the debt he (the surety) is entitled to 
the creditor's place by substitution, and if the 
creditor, by agreement with the principal 
debtor, without the sureties' consent, has 
disabled himself from suing when he would 
otherwise be entitled to sue, under the orig- 
inal contract, or has deprived the surety, on 
his paying the debt, from having immediate 
recourse to his principal, the contract is va-. 
ried to his prejudice, and he is consequently 
discharged. [Bank of U. S. v. Hatch] 6 Pet 
[31 U. S.] 250; s. c. [Case No. 918]. 

Our bankrupt law [of 1841 (5 Stat 440)] is 
different from the bankrupt law of England. 
The latter operates by way of personal ex- 
emption from debts provable. 2 Bl. Comm. 
473; 2 Maule & S. 23; 2 Com. Dig. 157; 1 
Steph. N. P 689; 1 Barn. & Adol. 54; St 37 
Eliz. e. 7; 4 & 5 Anne, c. 17; 6 Geo. IV. c. 16. 
But our bankrupt law extinguishes the debt 
of the banki-upt, even against his indorser. 
In Mace v. Wills, 7 How. [48 U. S.] 275, the 
supreme court say: "The fourth section of 
the bankrupt law provides that a discharge 
and certificate, when duly granted, shall, in 
all courts of justice, be deemed a jfull and 
complete discharge of aU debts," &c. And 
under the fifth section, "All creditors, whose 
debts are not due and payable until a future 
day, indorsei-s, &c., shall be permitted to 
come in and prove such debtt or claims un- 
der this act," &c. And a person who neg- 
lects so to prove a liability, cannot aftei 
ward recover the amount from the bankrupt. 
So the court held in the above case. 

In the case before us, Romeyn, the bank- 
rupt, procured from the plaintiffs a suspen- 
sion of their right to sue for two months. 
This agreement, being founded on a valuable 
consideration, was a valid contract The in- 
dorser within that period could not pay the 
debt, an4 sue Romeyn. This, in law, prej- 
udiced the rights of the indorser. But Ro- 
meyn was a bankrupt what remedy was 
there for the indorser against the bankrupt? 
There was no remedy but to present his de- 
mand against the estate of the bankrupt, be- 
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fore it was due, under the 5th section of the 
bankrupt law He has no recourse, at any 
time, against thf» bankrupt, if the proceed- 
iugrs were regular under which he was dis- 
charged, as alleged in the pleading, and not 
contradicted. The time given to Romeyn, 
under these circumstances, by no possible 
means, could have operated to the prejudice 
of the defendant The settled rule of law, 
therefore, as to the effect of giving time to 
the principal debtor, does not and cannot ap- 
ply in this c-ase. After the extension com- 
plained of, as well as before it, the indorser 
could have proved the extent of his liability 
against the bankrupt's estate, and that was 
the only renjedy, which, under the circum- 
stances, the law gave him. 

Tlie demurrer to the replication is over- 
ruled, and judgment for the plaintiffs. 



TIERNEY (UNITED STATES v.). See Case 
No. 16,517. 



Case Ko. 14,0^9. 

In re TIFFT. 

[17 N. B. R. 502.] 1 

District Court, E. D. New York. April 11. 
1878. 

BAXKitfPTcr —Composition Meeting — Examina- 
tion OP BavKROPT— ESCOSB FOR NOT ATTEND- 
ING— Re-ExaMIXATIOK OF Claims. 

1. At an adjourned meeting in composition pro- 
ceedings, the debtor failed to attend, assigning 
as a reason that he had already been subjected 
to an exhaustive examination, that his business 
was largely a summer business, and at that time 
required his personal attendance in order to 
meet the terms of the composition, if accepted. 
The creditors, by & vote more than sufficient to 
pass the resolution of composition, resolved that 
the cause assigned was satisfactory to the meet- 
ing. Held, thai the vote of such a proportion 
of creditors is sufficient to terminate the exami- 
nation of the debtor so far as the meeting is con- 
cerned. 

2. The "otner -ause" to be assigned by the 
debtor as a reason for his absence from the 
meeting is only required to be such as shall be 
"satisfactory to the meeting." 

3. Creditors are in no position to ask the reg- 
ister to permit a re-examination of claims until 
a petition for such -e-examination has been filed 
in compliance with the provisions of general or- 
der 34. 

[In the matter of Alanson H. Tifft, a bank- 
rupt. For prior proceedings in this litiga- 
tion, see Cases Nos. 14.030. 14,031, and 14,036.] 

Charles Harris Phelps, for Joseph Seheider 
& Go. 
A. C. Aubery, for bankrupt. - 

BENEDICT, District Judge. In this case, 
upon a proceeding for composition, the meet- 
ing of creditors was continued on several 
days, at which time the bankrupt was ex- 
amined on behalf of one or more of the cred- 
itoi-s. Another creditor desiring to examine 

1 [Reprinted by permission.] 
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the bankrupt, who was then absent, the cred- 
itors proceeded to consider whether the bank- 
vnpt was prevented from attending the meet- 
ing by a satisfactory cause. The only cause 
assigned for the absence of the bankrupt 
was that stated in a communication made in 
writing to the meeting by the bankmpt, 
that he had been ah-eady subjected to an ex- 
haustive examination, that his business was 
largely a summer tmde and at that time re- 
quired his personal attendance in order to 
meet the terms of his composition, if accepted. 
The creditors, by a vote of seventy-six to one 
in number, and fifty-two thousand two hun- 
di-ed and ninety-two dollars and ninety-two 
cents to three hundred and ninety-six dollars 
and eightj'-five cents in value, resolved that 
the cause assigned by the bankrupt, which 
prevented his attendance, was satisfactory to 
the meeting. 

The question is now raised as to the validity 
of this action on the part of the creditors. 
On the part of the creditors it is contended 
that the facts stated by the bankrupt as a 
reason for his absence do not amount to a 
prevention of attendance and raised no ques- 
tion for the determination of the meeting, and 
further that a unanimous vote was necessary 
to terminate the examination of the bankrupt. 
The language of the statute is broad, and 
seems intended to confer upon the meeting of 
creditors jurisdiction to determine the com*se 
to be taken by the meeting in case of absence 
of the debtor. The general words "other 
cause" are made subject to no other limitji- 
tion except that expressed by the words "sat- 
isfactory to the meeting." The absence of 
the debtor from the meeting is the fact that 
confers jurisdiction on the meeting to pass 
upon the cause of his absence, and it is left 
to the meeting to say whether the debtor is 
prevented from attending by a satisfactory 
cause. As this power is conferred cupon the 
"meeting" it can be exercised by the meet- 
ing as such; ordinarily this would mean a 
majority of those composing the meeting, but 
I am not prepared to say that, considering 
the provisions and object of the statute, it 
may not be proper to hold that action of the 
meeting which in effect terminates all fur- 
ther inquiry should be taken by the same 
number and proportion of creditors as is re- 
quired to pass and confirm the resolution. 
But that question does not ai'ise in this case 
because here the action of the meeting was 
taken by a vote more than sufficient to pass 
and confirm the resolution for composition. 
All that is necessary to decide here, is wheth- 
er the vote of such a proportion of the cred- 
itors is sufficient to terminate the examina- 
tion of the debtor so far as the meeting is con- 
cerned, and my conclusion is that it is suffi- 
cient. The remedy for any wrong resulting 
from such action of the meeting, will doubt- 
less be found in the provision that requires 
the court to be satisfied that the resolution for 
composition is for the best interest of all con- 
cerned. 
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A question is made as to the action of the 
register in declining to penuit a re-examina- 
tion of certain claims to Ite entered into at 
the meeting of creditors called for composi- 
tion. As I understand it, the creditors seek- 
ing such re-examination were in no position 
to aslc such action of the register, there hav- 
ing l)een no petition for re-examination filed 
in compliance with the provisions of general 
-order 34. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 14,033-14,035, and 11 Fed. 463.] 



Case ]Sro. 14,030. 

In re TIFFT. 

D.7 N. B. R. 550.] i 

District Court, E. D. New York. April 3, 1878. 

BANKBDPTCr— Ei'AMISATlOS OF BaKKRUPT— PkIOB- 

ITT — POWEK OF ATTOllNEr — REGISTER'S 

ROLISGS— FeKS. 

1. At an adjourned composition meeting, aft- 
er waiting a reasonable length of time, the reg- 
ister allowed a creditor to continue his examina- 
tion of the debtor, which had been talien at reg- 
ularly adjourned meetings. Subsequently the 
attorney for another creditor appeared and ask- 
ed permission to continue an examination which 
had previously been closed, and that all the tes- 
timony taken at such meeting be stricken out, 
which was denied. It appearing that his power 
of attorney had been revoked, he then asked per- 
mission to go on with the examination in behalf 
of another creditor, which was also denied. 
Held, that the register was right in refusing to 
suspend the examination then pending. No oth- 
er creditor was entitled to priority at that time. 

2. The attorney asked permission to examine 
the bankrupt as to the circumstances under 
which the revocation of his power of attorney 
had been obtained, which was refused. Held, 
no error. 

'3. Tlie register refused to suspend the ex- 
amination then pending until the questions cer- 
tified by him could be decided. Held, no error. 

4. The register is entitled to require that his 
lawful fees, for conducting the inquiry instituted 
by the creditor, should be paid or secured before 
■entering thereon. 

5. The register is also entitled to one dollar for 
his certificate. 

[In the matter of Alanson H. Tifft, a bank- 
rupt] 

By D. C". WINSLOW, Register: 

This is an adjourned composition meeting 
for the purpose of examining the bankrupt, 
aijpointed to be held at 11 o'clock a. m. Mr. 
A. O. Aubrey was present as counsel for the 
debtor; Mr. Louis Henry as a creditor, Mr. 
•O. H. Phelps does not appear at 11:20. Mr. 
Henry calls the debtor for further examina- 
tion. Mr. Aubrey objects upon various 
grounds, among othei'S that "a creditor desir- 
ing such examination must pay the register's 
fees for such e^mination." Register rules 
that his fees for such examination must be 
paid or secured, at the rate of $5 per day and 
twenty cents a folio for such examination. 
Mr. Henry excepts, and tenders $10 as secu- 
rity. 

1 [Reprinted by permission.] 



Mr. Phelps having appeared, asks to con- 
tinue the examination of the bankrupt closed 
by me on March 11th, and moves that the 
proceedings thus far taken this morning at 
the instance of Mr. Henry be sti'icken oat. 
Motion denied. 

Mr. Phelps is asked by Mr. Aubrey for 
whom he appears. Mr. Phelps says for the 
Enterprise Manufacturing Company. 

Mr. Aubrey presents power of attorney to 
Wm. Berri and others in behalf of the En- 
terprise Manufacturing Company of Pennsyl- 
vania, and revoking all previous powers. Mr. 
Phelps objects to the sufficiency of the ac- 
knowledgment, and that it had been corrupt- 
ly obtained. Register rides the acljnowledg- 
ment sufficient, and files the power of attor- 
ney. 

Mr. Phelps asks to be allowed to examine 
the banlirupt as to the manner of obtaining 
the revocation of the power of attorney and 
the obtaining a new one. Register denies the 
permission for the present, Mr. Phelps ex- 
cepts to the ruling, and then asks permission 
to go on with the examination of the bank- 
rupt on behalf of the Brooklyn Brass & Cop- 
per Company, Register says he will allow 
him to go on at the proper time, but that the 
time now belongs to Mr. Hemy, 

Mr. Phelps objects to Mr. Henry's deposit 
as security for costs of examination, and also 
to the register requiring such a deposit, and 
also objects to paying the fee of $1 required 
of him by the register for this certificate, 
and pays it under protest. 

The questions then to be submitted for the 
decision of the judge are: 

I. Had Mr. Phelps priority tmder the cir- 
cumstances in the examination of the debtor? 
A provision of the composition act is that 
"the debtor shall be present at the meeting 
and answer any inquiries made of him." 
Having waited twenty minutes after the ap- 
pointed time for the meeting, and a number 
of creditors being present besides Mr. Hem-y, 
I saw no reason why the examination, which 
he had taken on the 12th, IStli and 14th insts,, 
at regularly adjourned composition meetings, 
should not be continued, and it was not un- 
til after he had entered upon the examination 
of to-day that Mr. Phelps appeared and claim- 
ed priority. In point of fact, the creditor for 
whom Sir. Phelps had examined the debtor 
thus far had revoked his authority, and Mr. 
Phelps, if continuing the examination at aU. 
must do it on behalf of some other creditor. 

II. "Was the register right in denying an ex- 
amination of the debtor, as to the manner of 
obtaining the revocation of the power of at- 
torney from the Enterprise Manufacturing 
Company to Mr. Phelps, and the execution of 
a new power of attorney to Mr. Berri and 
others? I do not think that those questions 
were proper subjects of inquiry at that time, 
Mr, Henry had entered upon the examination 
of the debtor, and I saw no reason for inter- 
rupting him for such a purpose, 

III. Mr. Phslps demanded to examine the 



TIFFT (Case No. 14,031) 



[23 Fed. Cas. page 1210] 



bankrupt on behalf of the Brooklyn Brass and 
Copper Company, which was also denied for 
the reason that, in my opinion, Mr. Henry had 
precedence. 

IV. Mr. Phelps objected to the register's re- 
quiring a deposit as security for the costs for 
the examination of the debtor by Mr. Hen- 
ry, The real objection of Mr. Phelps probably 
was to the precedent made by Mr. Henry, 
which might be urged against him hereafter. 
I think section 500S is full authority for the 
course pursued by me. General order 29 is 
eveu more explicit. It provides that "the fees 
of the register shall be paid or secured in all 
eases before he shall be compelled to perform 
the duties required of him, by the parties re- 
quiring such services." It is for the examina- 
tion of the debtors by the creditor that the 
fees were required, and not for the general 
purposes of the composition proceedings. I 
think the payment of these fees will operate 
as a wholesome restraint upon these exami- 
nations. 

V. Mr. Phelps also objected to the payment 
of one dollar for this certificate. If he is en- 
titled to this certificate at all, the fee bill 
clearly provides for the payment of one dol- 
lar for it. 

VI. Mr. Phelps asked for a suspension of 
the examination by Mr. Henry, until the ques- 
tions here certified could be decided. If this 
practice were tolerated, no proceedings in 
banki'uptcy, however simple, could ever be 
brought to a close against the wishes of in- 
genious counsel. 

March 22, 1878. 

[For prior proceedings in this litigation, see 
Case No. 14,036.] 

A. C. Aubrey, for bankrupt. 

C. H. Phelps, for Joseph Seheider & Co. 

BENEDICT, District Judge. I am of the 
opinion that the register was right in declin- 
ing to suspend the examination then pending. 
No other creditor was at that time entitled to 
a priority. The register was also right in de- 
clining to allow an examination to be entered 
into, as to the circumstances under which the 
authority ot the attorney claiming to examine 
the bankrupt had been revoked. The register 
was entitled to require that his lawful fees, 
for conducting the inquiry instituted by the 
creditor should be paid or secured. The stat- 
ute, as well as general order 29, give him that 
right. Whether, where the proceeding is a 
meeting of creditors to consider a proposition 
for composition, and the inquiry is instituted 
by one of the creditors, the expense of such in- 
quiry should be borne by the banki-upt, or the 
ci'editor, may not be entirely clear, I incline to 
the opinion that such fees are chargeable, in 
the first instance, to the creditor propound- 
ing the inquiry. In this case, therefore, the 
register was right in declining to continue the 
inquiry unless his fees were paid or secured 
by the creditor. The fee of one dollar for the 
certificate is correct. Such fee is plainly pro- 
vided for in the fee bill. The register was 



correct in refusing to suspend the inquiry in- 
stituted by another party, pending the deci- 
sion of the court of the question presented by 
this certificate. 

[For subsequent proceedings in this litigation, 
see Oases Nos. 14,029, 14,031-14,035, and 11 
Fed. 463.] 



Case No. 14,031. 

In re TIFFT. 

[18 N. B. R. 78-] 1 

District Court, E. D. New York. April 7, 1878. 

BaNKUUPTCV — ADJUDICATIOS — A.TTACHMEXT IN 

State Coukt — Injdxctios." 

1. The debtor filed a voluntary petition in 
bankruptcy, but objcted to being adjudged 
bankrupt thereon, and no adjudication has ever 
been made. At the time of filing such petition 
he also filed a petition for composition. The 
first meeting of creditors has been held, and 
the resolution of composition adopted and con- 
firmed by the requisite number of creditors. 
Prior to the conclusion of such meeting, an op- 
posing creditor commenced an action to recover 
a provable debt described in the debtor's state- 
ment, and levied an attachment upon his goods. 
On application for an injunction to restrain pro- 
ceedings in such action, pending the proceedings 
in competition, held, that the debtor is in no 
position to appeal to the court for protection, so 
long as he objects to being a bankrupt and de- 
clines to surrender himself to the court. 

2. Semble, that, if the second hearing had been 
had, and the resolution directed to be recorded, 
the case would be different. 

[In the matter of Alanson H. Tifft, a 
bankrupt See Cases Nos. 14,030 and 14,036.] 

Charles Harris Phelps, for creditor, 
A. H. Aubrey, for bankrupt. 



BENEDICT, District Judge. This pro- 
ceeding comes before the court upon the ap- 
plication of a petitioner in bankruptcy for 
protection and for an injunction to restrain 
proceedings in an action at law tliat h.is 
been commenced against him. In Febi-uaiti^ 
last the petitioner filed his voluntary peti- 
tion, but, as it appears, made objection be- 
fore the register to being adjudged bankrupt 
therein. Accordingly, the register made no 
adjudication, and neither the petitioner nor 
any creditor having made application to the 
court therefor, no adjudication has ever been 
made. At the same time with his petition 
in bankruptcy, the petitioner filed also a 
petition for composition. The proceeding 
for composition is instituted in good faith 
by the debtor, and seems to have the ap- 
proval of a greater part of his creditoi-s. 
It has, however, been strongly opposed by 
some creditors, and at the time of giving 
notice of the present application, the first 
meeting of creditors had not been conclud- 
ed; when the application came on to be 
heard it was made to appear that the meet- 
ing of creditors had been closed, and the 
resolution of composition adopted by the 

1 [Reprinted by permission,] 
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requisite number of creditors. The proceed- 
ings at tlie meeting and the propriety of the 
action of the creditors have heen challenged 
by a single creditor, and doubtless will form 
the subject of future opposition to the re- 
cording of the resolution. This single cred- 
itor on the 11th inst, and prior to the pas- 
sage of the resolution for composition, com- 
menced an action at law against the peti- 
tioner to recover a provable debt described 
in the debtor's statement presented to the 
creditors at the composition meeting, and 
levied an attachment upon the goods of the 
petitioner. The petitioner thereupon made 
the present application to the court for an 
injunction to restrain the proceeding at law, 
pending the proceeding in composition. 

On the part of the petitioner it is contend- 
ed that in all cases where a composition 
proceeding is pending, the debtor is entitled 
to be protected by the bankrupt court, and 
reference is made to In re Hinsdale [Case 
No. 6,526], as authority for the position. On 
the part of the attaching creditor it is con- 
tended that the power to restrain actions 
at law against a voluntary bankrupt is con- 
ferred by section 5106, and that section 5106 
has no application here, inasmuch as there 
having been no adjudication upon the peti- 
tion in bankruptcy, the debtor is not a bank- 
rupt, within the meaning of the section. I 
agree with the attaching creditor in his con- 
struction of section 5106. The debtor is not 
a bankrupt, within the meaning of that sec- 
tion. The section contemplated an adjudi- 
cation and a consequent surrender of the 
bankrupt for the examination and disclo- 
sure in reference to his property before the 
protection of the court can be sought. It 
is with this understanding of the effect of 
section 5106 that general order No. 5 is 
fi-amed. If the power exists to protect the 
petitioner, he not being as yet adjudged 
a bankrupt, it must be derived by implica- 
tion from the provisions in respect to com- 
position. In Re Hinsdale [supra], an invol, 
untary case, where no adjudication had been 
made, it was said that the court had the 
undoubted right to protect the debtor from 
being harassed with suits, pending proceed- 
ings for composition, and in Alsberg's Case 
[Case No. 260], cited by Blum. Bankr. p. 36. 
But see In re Howes [Case No. 6,787], a 
voluntary case, where proceedings for com- 
position had been commenced witliout an ad- 
judication, it was said to be improper to 
make an adjudication in such a case unless 
upon the request of the debtor. 

An expression of my views upon the ques- 
tions decided in these two cases is not call- 
ed for by the facts of this case. Neither of 
those eases furnishes authority for the po- 
sition that protection from suits is a matter 
of right in a case like this. Here the peti- 



tioner has filed a petition asking to be ad- 
judged a bankrupt, but at the same time so 
conducted his proceedings— whether proper- 
ly or not, I do not say— that the result is 
that he has not been adjudged a bankruiit, 
and his property remains in his own pos- 
session and under his own control. His pc- 
sition is dififerent from that in Hinsdale's 
Case, because there the debtor was ueny- 
ing any act of bankruptcy. If, accoraing to 
the decision in Alsberg's Case, the petition- 
er was entitled to file his voluntary peti- 
tion, and be adjudged a bankrupt or not, at 
his option, and if, according to the decision 
in Hinsdale's Case, he may 'be protected, al- 
though not adjudged a bankrupt, it does not 
follow that the petitioner is entitled to-'pro- 
tection as a matter of right. In my opin- 
ion, this being a voluntary case, the peti- 
tioner is in no position to appeal to this 
court for protection until he is adjudgt. a 
bankrupt, and has surrendered himself for 
full examination and disclosure in reference 
to his property and affairs. I can hardly 
believe that it was the intention of the stat- 
ute to make the adjudication dependent up- 
on the option of the debtor who has filed his 
voluntary petition; but if such be the law, 
I see no reason why, when, as in this in- 
stance, the debtor has exercised his option 
adversely to an adjudication, the court can 
be expected to protect him. So long as he 
objects to being a bankrupt, and declines 
to surrender himself to the court, he has no 
ground upon which to seek the protection 
of the court. I have thus far considered this 
motion in the light of the facts as they stood 
when the suit at law was commenced. 
Since that time, as before stated, the meet- 
ing of creditors in the composition proceed- 
ings has come to a close, and the resolution 
of composition has been adopted and eon- 
firmed by the requisite number of creditors. 
But I do not see that this fact should affect 
the decision of this' motion. If the second 
hearing had been had and the resolution di- 
rected to be recorded, the case would, per- 
haps, be varied; but it is entirely possible 
that a serious contest may arise before the 
resolution shall become effective. It may 
be months before the final termination of 
the composition proceedings, and the result 
of the contest cannot be foreseen It is 
much in a debtor who, although he lias 
committed an act of bankruptcy by filing a 
voluntary petition, has prevented an adjudi- 
cation from being made, to ask the court to 
give him the protection afforded to a bank- 
rupt during the future i)rogress of such a 
contest with his creditors. Application de- 
nied. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 14,029, 14,032-14,035, and 11 
Fed. 463.] 
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Case K"o. 14,032. 

In re TIPPT. 

[18 N. B. R. 177.] 1 

District Court, E. D. New York. April 23, 
1878. 

Baxkruptct— Composition— Examination of 
Bankkupt. 

Where a resolution of composition has been 
adopted and confirmed by the requisite number 
of creditors, the right of a creditor to examine 
the bankrupt under section 5086, Rev. St., is 
suspended. 

[In the matter of Alanson H. Tifft, a "bank- 
rupt. See Cases Nos. 14,029-14,031, and 14,- 
036.] 

A. C, Aubrey, for bankrupt. 
0. H, Phelps, for creditor. 

BENEDICT, District Judge. This Is an 
application on behalf of a creditor who has 
proved a debt for an examination of the bank- 
inipt, in pursuance of the provisions of Rev. 
St § 5086. On the part of the bankrupt the 
application is opposed, upon the ground that 
composition proceedings have been instituted 
and have progressed as far as the second 
hearing, the resolution of composition having 
been adopted and confirmed by the requisite 
number of the creditors. 

I am of the opinion that the pendency of 
the composition proceedings in their present 
condition is sufficient to suspend the creditor's 
right to examine the bankrupt by viitue of 
section 5086. If the composition proceedings 
terminate in a valid composition, any exami- 
nation of the bankrupt now had would avail 
nothing. If the composition fails, the ex- 
amination of the bankrupt can be had with 
equal effect as if now had. The application 
must therefore be denied. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 14,033-14,035, and 11 Fed. 463.] 



Case :Nro. 14,033. 

In re TIFPT. 

[18 N. B. R. 227.] i 

District Court, E. D. New York. , May 20, 1878. 

baxkurptcy — compositiom — examination of 
Baxkuupt— Payment of Fees— Schedui^e. 

1. A refusal by the register to proceed further 
with the examination of the debtor without pay- 
ment of his fees, or security, full opportunity 
having been given to make such payment or de- 
posit security before the closing of the examina- 
tion, affords no ground upon which a creditor 
can base an opposition to the recording of a 
resolution of composition. 

2. So long as the inventory is produced before 
the register and at all times made accessible to 
the creditor for the purpose of examining it or 
the bankrupt in respect to it, the creditor is not 
prejudiced by a refusal of permission to take a 
copy thereof. 

[In the matter of Alanson H. Tifft, a bank- 
rupt See Cases Nos. 14,036, 14,030, 14,031, 
and 14,029,] 

1 [Reprinted by permission.] 



A. C. Aubrey, for bankrupt. 

C. H. Phelps, for opposing creditor. 

BENEDICT, District Judge. This case 
comes before the court upon a motion to 
record a composition resolution. It is found- 
ed upon the report of the register of the 
proceedings of the meeting of creditors in 
composition, by which it appears that the 
resolution was duly passed and confirmed 
by the requisite number of creditors. To 
this report is attached the examination of 
the bankrupt had at such meeting at the 
instance of certain creditors, and also a fur- 
tlier examination of the bankrupt subse- 
quently directed by the court to be had at 
the instance of an opposing creditor, who 
claimed that his right to put inquiries to the 
bankrupt had been abridged by the action 
of the meeting of creditors in excusing the 
bankrupt fixim further attendance at such 
meeting. 

Objection to the recording of the composi- 
tion is now made by the creditor referred to 
upon two grounds: one that he has been im- 
properly deprived of the right to examine 
the bankrupt in accordance with the order of 
the court, by the refusal of the register, dur- 
ing such examination of the banlirupt, to 
proceed further without payment or F">curity 
for his fees for such exumim.iion. It has 
previously been decided by the court in this 
same proceeding that the expense of an ex- 
amination of the bankrupt on composition 
proceedings must be borne in the first in- 
stance by the creditor making the inquiry. 
It was therefore incumbent upon this cred- 
itor to comply with the direction of the court 
in regard to such expense, and the refusal 
of the register to proceed further without 
payment of his fees or security, full oppor- 
tunity having been given to make such pay- 
ment or deposit security before the closing 
of the examination, affords no ground upon 
which the creditor can base an opposition to 
the recording of the composition resolution. 

The second ground of objection is that the 
register erroneously ruled that the opposing 
creditor was not entitled to take a copy of 
an invoice book, produced by the bankrupt, 
and purporting to show the amount, descrip- 
tion, and value of his assets, by which ruling 
it is insisted the creditor was prevented from 
ascertaining for his own information and 
fi'om showing to the court the tme amount 
and value of the property now possessed by 
the bankrupt The report of the ruling ob- 
jected to shows that the counsel for the op- 
posing creditor desired to copy the inven- 
toiY iov the purpose of appraising the goods 
mentioned therein. The register ruled that 
the bankrupt might be examined touching 
the goods, and the creditor might use the 
inventory upon the examination, but refused 
permission to take a copy of the inventory. 
This ruling was objected to at the time, but 
no certificate was asked for, and the ques- 
tion is now first raised before the court upon 
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this motion. It was the duty of the creditor 
to have brought the question before the 
court by a certificate, and not to have wait- 
ed until the examination has been closed, 
and the case is before the court upon a mo- 
tion to record the resolution. In the second 
place, so long as the inventory was pro- 
duced before the register, ifnd at all times 
made accessible to the creditor for the pur- 
pose of examining it or the bankrupt in 
respect to it, I see no prejudice to the cred- 
itor by the refusal of permission to take a 
copy. 

My conclusion, therefore, is that no valid 
objection has been taken to the recording 
of the composition. The composition sought 
to be effected was one proposed after a full 
examination of the bankrupt's affairs by a 
committee of the creditors, and in accord- 
ance with the views of the great mass of 
creditors, but a single creditor opposing. 
The voluminous testimony taken fails to fur- 
nish any reason for doubting that it is for 
the best interest of all concerned that the 
composition be carried out. The order will 
therefore pass directing that the resolutions 
be recorded, 

[For subsequent proceedings in this litigation, 
see Cases Nos. 14,034, 14,035, and 11 Fed. 463.] 



Case No. 14,034. 

In re TIFPT. 

[19 j^. B. R. 201.] 1 

District Court, S. D. New York. May 2, 1879. 

BANKuoPTOY—JcRisniCTios— Summary Relief — 
Attachment in State Couiit — Ixjonc- 

TIOX — DlSTBICTS. 

1. Any district court in the United States 
may, in the exercise of its ancillary jurisdiction, 
and in aid of the court in which the proceedings 
are pending, grant injunctions, stay proceedings, 
enforce the provisions of composition resolutions, 
or administer other summary relief as a court in 
banltruptey, as to persons or property within the 
district, if the relief sought is such as the court 
in which tlie proceedings are pending would 
grant if the persons or property to be affected 
were within reach of the process of that court, 
provided that court is disabled from giving the 
same relief by reason of the persons or property 
not being subject to its process. 

2. After the filing of a petition in bankruptcy 
no creditor can acquire a lien by attachment, 
judgment, and levy, or otherwise, on the prop- 
erty of the debtor which belonged to him at the 
time of the filing of the petition. The commence- 
ment and pendency of composition proceedings 
make no difference in this respect, and give 
tlie creditor no rijrht to obtain a lien which he 
would not otherwise have had. 

3. The bankrupt, on February 11, 1878, filed a 
voluntary petition, and also a petition in com- 
position in the United States district court for 
the Eastern district of New York. The com- 
position was duly accepted, and was confirmed 
and ordered to be recorded on May 21„ 1878. 
The bankrupt was adjudicated April 18, 1878, 
but no assisnee was appointed. After the peti- 
tion was filed, a creditor residing in the East- 
ern district of N«»w York, whose name and ad- 
dress and the amount of whose debt appeared 

1 [Reprinted by permission.] 



on the schedule, commenced an action against 
the bankrupt, and caused an attachment to be 
issued to the sheriff of the city and county of 
New York, who thereupon attached certain goods 
in the store of the bankrupt. Judgment was 
rendered in said action in favor of the creditor 
on the 18th of April, 1878, and an execution was 
on the same day issued to said sheriff, who 
levied on the goods attached. On an applica- 
tion for an injunction to stay the sale, Jidd, that 
the creditor acquired no lien on the property by 
his attachment, judgment, and levy; that the 
case was clearly one in which the court of the 
Eastern distric*^ would stay proceedings if the 
officer were within that district; that, while this 
court could not restrain the creditor, because it 
was a resident, and within reach of the process 
of the court of the Eastern district, yet an in- 
junction staying the proceedings of the sheriff 
until the question of the bankrupt's discharge- 
shall be determined was within the power of 
the court, and should be granted. 

[In the matter of Alanson H. Tifft, a 
bankrupt. For prior proceedings in this lit- 
igation, see Cases Nos. 14,029-14,033, 14,035,. 
and 14,036.] 

H. E. Davies and O. H. Phelps, for cred- 
itor. 
A, C. Aubrey and L. Henry, for bankrupt. 

« 
CHOATE, District Judge. This is a peti- 
tion of Alanson H. Tifft, who has filed a 
voluntary petition in bankruptcy in the- 
Eastern district of New York, asking an 
injunction against the sheriff of the county 
of New York to restrain the sale on execu- 
tion of cex-tain property of the bankrupt on 
which the sheriff has made a levy, and for 
other relief. The petition in bankruptcy 
was filed February 11, 1878. On the same 
day the debtor filed a petition in composi- 
tion, and thereupon a meeting of creditors 
was called, in pursuance of the statute, to 
consider the same. The composition pro- 
posed was 33% per cent, for which notes 
were to be given, payable in six, nine,, 
twelve, fifteen, and eighteen months. The 
proposed composition was duly accepted by 
the creditors, and was confirmed by the 
court, and ordered to be recorded May 21,- 
1878. Among the creditors whose names 
and addresses and the amount of whose debt 
were mentioned in the schedule produced at 
said meeting was the Iron Clad Manufac- 
turing Company, a corporation organized un- 
der the laws of New York, and having its 
principle office or place of business in the 
city of Brooklyn, in the Eastern district of 
New York. The petitioner was adjudicated 
a bankrupt April 18, 1878. No assignee has 
been appointed. On the 10th of April, 1878, 
the Iron Clad Manufacturing Company com- 
menced an action in the marine court of the 
city of New York against the bankrupt, 
procured a warrant of attachment therein, 
and under the warrant the sheriff of the 
county of New York attached certain goods 
of the bankrupt in the store at which he 
transacted his business. On the 18th of 
April the corporation recovered judgment in 
said action for eight hundred and seventeen 
dollars and ninety-three cents. An execu- 
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tion was on the same day issued thereon, 
and the sheriff made a levy on the same 
goods. No sale has yet been made under 
the execution. The relief asked in the pe- 
tition is that the corporation and the sheriff 
be enjoined from enforcing the execution 
or judgment, or from removing, disposing 
of, or in any manner interfering with the 
property so levied on, or any other prop- 
erty belonging to the said petitioner, until 
the question of his composition or discharge 
shall be lawfully determined, and until the 
further order of this court, and for such 
other or further order or relief as the court 
shall deem equitable or proper. It appears 
by affidavit put in by respondent that the 
coi-poration violated no injunction of the 
bankrupt court in entering Its judgment 
and issuing execution, and making its levy 
thereimder, and that the levy was made De- 
fore the order of adjudication was entered 
on the 18th day of April. 

I think it must be regarded now as set- 
tled by authority that the district courts 
of the United States can exercise the juris- 
diction confen'ed .upon them by the law, 
not only in the district where the original 
petition is filed, but in any district, when 
the exercise of such jurisdiction is essential 
to the complete and full execution of the 
bankrupt law, of 1S67 [14 Stat. 517], and 
when the power of the court in which the 
original petition is filed fails because the 
persons or property against whom the relief 
to which a party is entitled is sought are 
beyond the limits of the district, and so 
cannot be reached by its process. While 
the particular applications of this principle 
have generally been on proceedings to col- 
lect or receive assets, yet the reasoning of 
the court is not limited to that single mat- 
ter, but extends to all other proper relief. 
The theory of the decisions is that congress 
intended to provide ample machinery for 
the administration of the law throughout 
the I'nited States. Sherman v. Bingham 
[Case No. 12,762]; Lathrop v. Drake, 01 U. 
S. 516. See. also, M'Gehee y. Hentz [Case 
N6. 8,794]. "When, therefore, by an amend- 
ment of the bankrupt law, the provisions 
relative to composition were adopted, the 
same power and jurisdiction of the district 
courts throughout the United States attached 
to these new proceedings; for they are in 
eveiy sense proceedings in bankruptcy as 
truly as the proceedings theretofore allowed 
and prescribed by the bankrupt law. This 
court may, therefore, in the exercise of this 
ancillary jurisdiction, and in aid of the dis- 
trict court of the Eastern district, as to 
pei-sons and property within this district, 
grant injunctions, stay proceedings, enforce 
the provisions of composition resolutions, or 
administer other summary relief as a court 
of bankruptcy in a case pending in the 
Eastern district, if the relief sought is such 
as tliat court would grant if the persons or 
property to be effected were within the 



reach of the process of that court; provided, 
of course, that court is disabled from giv- 
ing the same relief by reason of the persons 
or property not being subject to its process. 

The questions therefore to be determined 
axe whether the banknipt would be entitled 
to the relief sought if the persons and prop- 
erty against ^Vhich it is sought were in 
the Eastern district, and whether the dis- 
trict coux-t in the Eastern district is unable 
to reach the same effectually by its own 
process. 

As regards all relief sought against the 
creditor, the Iron Clad Manufacturing Com- 
pany, the prayer of the petitioner must be 
denied, because upon the petition it appears 
that this corporation has its principal place of 
business in the Eastern district, and, in the 
absence of any averment or proof to the con- 
trary, it must be presumed that the proper 
officers through whom the coercive power of 
the court must be exercised are within the 
reacli of its process. 

It is, I think, beyond dispute that, on the 
admitted facts in this case, the Iron Clad 
Manufacturing Company is bound by the 
composition, and that it did not, and could 
not, by the alleged attachment and levy on 
the bankrupt's property, obtain any lien there- 
on. The statute declares that "the provi- 
sions of a composition accepted by such reso- 
lution in pursuance of this section shall be 
binding on all the creditors whose names and 
addresses and the amount of the debts due 
to whom are shown in the statement of the 
debtor produced at the meeting at which the 
resolution shall have been passed, but shall 
not affect or prejudice the rights of any other 
creditors." The same section provides "that, 
in all cases ia bankruptcy now pending by 
or against any person, whether an adjudica- 
tion in bankruptcy shall have been had or 
not, the creditors of such alleged bankrupt 
may, at a meeting, etc., resolve that a com- 
position proposed by the debtor shall be ac- 
cepted in satisfaction of the debts due to 
them from the debtor"; and further, that the 
value of the debts of secured creditors above 
the amount of such security, to be deter- 
mined by the court, shall, as nearly as cir- 
cumstances admit, be estimated in the same 
way, and creditors whose debts are fully se- 
cured shall not be entitled to vote upon or 
to sign such resolution without first relin- 
quishing such security for the benefit of the 
estate. 

It seems to me too plain for argument that 
the creditors referred to as those who may 
meet and accept the composition are the same 
class of persons who in the bankrupt law are 
designated as the creditors who have the 
right to prove their debts and share in tlic 
estate ' of the bankrupt if administered 
through an assignee under the direction of the 
bankrupt court, — namely, those who are cred- 
itors at the time of the filing of the petition 
in bankruptcy,— and that tlie secured cred- 
itors here referred to are creditors who at 
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tliat point of time held security by mortgage, 
pledge, or other valid lien on. tbe estate, real 
or personal, of the bankrupt; and that no 
creditor not then having such security can, 
either by the voluntary act of the bankrupt, 
or through attachment or levy, acquire any 
lien on the estate of the bankrupt, so as to 
be, within the meaning of this section, a se- 
cured creditor for the purposes of the compo- 
sition. It is insisted, on behalf of this cred- 
itor, that, even after a voluntary petition in 
bankruptcy is filed, the title to the property 
still is in the bankrupt; that neither the 
filing of the petition nor the pendency, if no 
assignee is appointed, of the composition pro- 
ceedings takes away the right of the cred- 
itor to sue the bankrupt and attach his prop- 
erty; that, unless restrained by injunction, 
a creditor so suing and attaching and levying 
becomes a secured creditor if his attachment 
or levy is made before the composition reso- 
lutions have any validity, which by the act 
is not till they are confirmed and recorded, 
and therefore, being a secured creditor, he 
need not, and is not at liberty to, take part 
In the meeting, nor bound thereby; that the 
composition does not, like an assignment, re- 
late back to the time of the filing of the 
original petition in bankruptcy, but by the 
express provisions of the composition section 
has no validity till accepted and confirmed 
by the court It is further argued that this 
debtor, although he filed his petition as a 
bankrupt, did not procure an order of adjudi- 
cation thereon till April 18th, after this levy 
was made, and therefore was not entitled to 
an injunction against his creditors to stay 
their suits, as it has been determined in this 
case, and hence it is argued that the creditor 
had a perfect legal right, by his diligence in 
^uing, to get this security by attachment and 
levy on the bankrupt's property. 

It is true that it has been held that the 
filing of a voluntary petition in bankruptcy 
does not divest the bankrupt of the title to 
his property. Hampton v. Rouse [22 Wall. 
(89 U. S.) 263]. It has been also held in 
this case that, while a voluntary bankrupt 
declines to be adjudicated, he is not in a 
position to ask the protection of the court 
against suits by his creditors. In re TifCt 
[Case No. 14,031]. But there is nothing in 
these cases, or in any other cited by the 
learned counsel, which holds or gives any 
support to the position here taken that, after 
the filing of a voluntary petition, a creditor 
who was such at the time of the filing of the 
petition can acquire any lien or security what- 
ever by attachment, judgment, and levy, or 
otherwise, in the property of the debtor, 
which belonged to him at the time of the fil- 
ing of the petition. If there is one thing cer- 
tain in the construction of the bankrupt law, 
it is that no such lien can be acquired. The 
law carefully preserves all existing liens, — 
that is, existing at the time of the commence- 
ment of the bankruptcy proceedings, — except- 
ing only attachments made within four 



months before that time. This very excep- 
tion shows conclusively that it was not in- 
tended that any creditor should acquire any 
lien by an attachment after that time, and 
if it be said that it is not so expressl;^ pro- 
vided in the bankrupt law, the answer is that 
it is so unmistakably to be implied from its 
terms that an express prohibition was wholly 
unnecessary. The obvious purpose of the law 
was to liquidate the debts of the banlirupt 
as of that point of time, and distribute all 
his property as it then was, subject to ex- 
isting liens other than attachments of less 
than four months, equally among all his un- 
secured creditors, according to the amounts 
then due to them, respectively. While the 
title to the property is not divested until ap- 
pointment of an assignee and a formal as- 
signment to him, the bankrupt becomes at 
once disqualified to deal with his estate. It 
passes in his hands, unless taken from him 
by the court by warrant, or through a re- 
ceiver, under the immediate protection of the 
bankrupt court, and the interests of cred- 
itors as cestuis que trust at once attach to 
it, and his control over it is restricted to acts 
done as trustee for the creditors, and those 
of a very limited character and extent. In 
re Vogel [Case No. 16,983]. While the per- 
sonal exemption of the bankrupt from suits 
may depend upon his being an adjudicated 
bankrupt, the exemption of his property from 
any newly accruing rights of creditors by 
way of security, and the power and duty of 
the court to distribute it among the creditors, 
are the very fundamental principles of the 
act The distinction is very plain between 
the personal exemption of the debtor from 
suits and the exemption of the estate from 
further liens. The cases of Wilson v. City 
Bank,, IT Wall. [84 U. S.] 473, and Clark v. 
Iselip, 21 Wall. [88 TJ. S.] 360, cited for the 
creditor, have no bearing on the question at 
all. Those decisions relate exclusively to 
liens existing before the commencement of 
bankruptcy proceedings. The same is true 
of In re Clapp [Case No. 2.785], and In re 
Shields [Id. 12,784]. They have no bearing 
on this case whatever. The case of Johnson 
V. Bishop [Id. 7,373], also has no bearing on 
this question. In that case the defendant, 
a sheriff, had attached property of a debtor. 
The debtor afterwards filed his petition in 
bankruptcy. The assignee in bankruptcy, be- 
ing appointed, brought an action of detinue 
in the district court of the United States for 
the goods attached. That court dismissed 
the suit for want of jurisdiction, and the case 
came up before the circuit court on review. 
The question discussed was whether such an 
action would be based on or necessarily re- 
quire the taking of the property from the 
possession of the sheriff by the marshal, and 
it was held that the action would not lie. It 
will be seen that the question did not nor 
could arise, whether a valid attachment could 
be made after the filing of a volimtary peti- 
tion in bankruptcy. 
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The comnjencement and pending of com- 
position proceedings make no difference in 
this respect, and give the creditor no right 
to obtain a lien which he would not have 
otherwise had. The statute allows these pro- 
ceedings for composition, whether there has 
been an adjudication or not. It is said tbat 
tnis power to bind a dissenting minority be- 
ing in derogation of common right, the stat- 
ute giving the power should be strictly con- 
strued, and no doubt this suggestion, prop- 
erly applied, has some force; but the com- 
position statute is engrafted upon the bank- 
rupt law as an amendment, and must have 
a fair and I'easonable construction as consti- 
tuting a part of a single system of law. It 
cannot surely be held that the mere fact that 
composition proceedings are instituted, which 
are expressly stated in the act to be of no 
validity till they are completed by accep- 
tance or compromise, throws open the prop- 
erty of the bankrupt meanwhile to a race of 
diligence as between the very creditors who, 
if the composition is accepted, will be bound 
thereby. This would be a construction which 
would subvert the very purpose for which 
the composition is allowed, and defeat its 
intended equal distribution of a stipulated 
percentage among the creditors named in the 
schedule. The composition proceedings, 
therefore, instead of furnishing a reason 
which did not exist before for allowing an 
attachment after the filing of the petition, 
furnish a new gi'ound for holding that no 
such attachment was intended to be allowed. 
It has been recently held by Judge Woods 
that, even after the conflrmation of a com- 
position, and the debtor's failure to comply 
with its terms, the court has power under 
Rev. St. § 2S06, to stay suits of creditors. In 
re Bayly [Case No. 1,144]. The reasoning 
of that case is conclusive that the pendency 
of composition proceedings does not enlarge 
the rights of creditors to acquire liens on 
the debtor's property after the filing of a 
voluntary petition. The right that a cred- 
itor not bound by the composition may have 
after the conflrmation of tlie composition, 
from the benefits of which he is excluded, 
either in the way of carrying on his suit, or 
reaching property' which the resolutions of 
composition have remanded to the uncon- 
trolled custody and disposal of the bankrupt, 
is not now in question. The position of such 
a creditor may be such that, by the common 
action of his debtor and the other creditors, 
new rights in this respect arise, but we 
have now to do with a creditor who is bound 
by the composition. As to him there can 
be no doubt that the proceedii^g in bank- 
ruptcy is still pending, so lonsr as the com- 
position is not paid, or upon the failure of 
the composition, till the question of the 
bankrupt's discharge has been determined. 
In re Bayley, ubi supra. 

It is entirely clear, therefore, that the Iron 
Clad Stanufacturing Ck)mpany could not ac- 
quire any lien by its attachment and levy, 



and that, as against it, the court is boun^l to 
enforce the compromise by all orders it can 
lawfully make for that purpose; that, under 
the power of the court to stay proceedings 
in suits brought by creditors pending the de- 
termination of the question of the bankrupt's 
discharge, now that the bankrupt has been 
adjudicated, the court can stay the corpora- 
tion and the sherifiC from proceeding further 
under the execution. 

It appears by the petition, and is not de- 
nied, tliat the sheriff has withdrawn his 
keeper. There is no need, therefore, of any 
proceeding to take the goods from the sher- 
iff, nor to decide the question whether, so far 
as the sheriff is concerned, this could be done 
otherwise than by a proper action in the 
state court, or by some proceeding in the 
suit on which the execution issued; nor 
would it be proper for the court to express 
any opinion as to the relief which the bank- 
rupt may have against this creditor in tlie 
Eastern district of New York, if any, by way 
of compelling them to release this pretended 
security, in order to enable the baikmpt 
to cari-y out his composition. An injunc- 
tion staying: the sheriff from any further 
proceeding imder his execution, whiclj is 
plainly within the power given to the court 
under Rev. St. § 5196, will eft'ectually pre- 
vent the recapture of the goods. They are 
now in the possession of the bankrupt, sub- 
ject to no lien, and by favor of this creditor. 

The only remaining question is whether 
this relief could be granted by the district 
court of the Eastern district In the case of 
In re Hirsch [Case No. 6,529], it was held to 
be a matter of serious doubt whether an in- 
junction, even as against a creditor who is 
a party to the proceeding, could be effectu- 
ally issued and served out of the district. 
In the case of In re Richardson [Id. 11,774], 
while this doubt was recognized, it was held 
that a district court in a district other than 
that in which the original petition was filed 
had no ancillaiy jurisdiction to issue an in- 
junction staying the proceedings of creditors 
within its juiisdiction, and beyond the juris- 
diction of the court in which the original pe- 
tition was filed; and it was suggested that, 
as against suits thus carried on out of the 
reach of the district court in which the orig- 
inal petition was filed, the bankrupt and the 
other creditors who may suffer thereby are 
pi-actically remediless. The ease of Mark- 
son V. Heaney [Case No. 9,098], approves the 
views expressed in In re Richardson, and 
recognizes the same possible failure of jus- 
tice, unless there should be an amendment 
of the bankrupt law, from the inability to 
extend the process of the court beyond the 
limits of the district This whole subject, 
however, was carefully reviewed in Sher- 
man V. Bingham (ubi supra), and, while the 
opinion was expressed that process of each 
court is limited to the *^rritory of its par- 
ticular district it was distinctly held that all 
other district courts throughout the United 
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■ States have ancillary jurisdiction' iii the same 
•cases sitting in bankruptcy within their re- 
spective districts. Thus, it is said: "Judges 
of the district court must sit, undoubtedly, in 
-the respective districts for which they ai"e 
respectively appointed, and no doubt is en- 
tertained that the process of the court in 
proceedings in bankruptcy cases is restricted 
to the territorial limits of the district; but 
the language of the first section of the bank- 
rupt act, describiLg the jurisdiction of the 
district courts sitting as courts of bankrupt- 
cy, is that they shall have original jurisdic- 
.tion in their respective districts In all mat- 
tei-s and proceedings in bankruptcy; show- 
ing, unquestionably, that they can only sit 
and exercise jurisdiction in their own dls- 
ti-icts. But the limitation that the proceed- 
ings in bankruptcy must in all cases "be pend- 
ing in that district is not found in that clause 
of the first section of the act," and, appar- 
ently referring to the eases cited above of 
In re Bichardson and Markson v. Heany 
[supra], the court further says: "Contrary 
decisions have been made by several of the 
-district judges, and in one case by a circuit 
judge; but it must suffice to remark, in re- 
spect to those decisions, that the reasons as- 
signed in support of the conclusions do not 
appear to be satisfactory. They assume, 
what is not correct, that the jurisdiction of 
the district court is confined to the district 
in which the proceedings shall be pending. 
Such an expression is contained in the first 
clause of the second section of the act, which 
describes the revisory power of the circuit 
courts, but it is not contained at all in the 
first section of the act, and courts of justice 
have no rigat to enact such an amendment," 
This case and its approval by the supreme 
court of the United States must be taken, 
therefore, to have set at rest the doubts 
that before existed on these points, and it is 
sufficient authority for the position— First, that 
the court of the Eastern district cannot ef- 
fectually enjoin the sheriff of the county of 
New York, becaase the process by that court 
does not run out of the district; and, second- 
ly, that any other district court of the Unit- 
ed States may, in a case pending in the East- 
ern district, exercise ancillary jurisdiction in 
the same casf* ovei persons within reach of 
its own process, provided the relief sought 
properly falls within the first section of the 
bankrupt act. That jurisdiction extends, 
among other matters, to "the adjustment and 
various priorities and conflicting interests of 
all parties to the marshalling and disposition 
of all the different funds and assets, so as 
to secure the rights of all parties, and the 
due distribution of the assets among all the 
creditors, and to all acts, matters, and things 
to be done undor and in virtue of the bank- 
ruptcy." The power to stay suits by cred- 
itors, given by the 21st section of the bank- 
rupt act (Rev. St. § 5G0G), and the power to 
enforce composition, are not expressly con- 
fined to the district court of the district 
23FED.CAS, — 77 



where tiie petition is ■ pending. They are 
therefore powei's which any" district court, in 
the due exercise of this ancillary jurisdic- 
tion, may properly exercise. In this case, 
therefore, I have no doubt of the power and 
duty of this court to enjoin the sheriff from 
apy further proceedings under the execution. 

The case is clearly one In which the court 
of the Eastern district would stay proceed- 
ings if the officer were within the district. 
The suit on the part of the creditor is a most 
clearly unlawful attempt, in direct defiance 
of the rights of the other creditors, and of 
the bankrupt, and in violation of the agree- 
ment by which he is bound to make good, by 
legal proceedings, a pretended lien which has 
no existence in fact or in law. 

Injunction granted against the sheriff, 
staying all further proceedings till the ques- 
tion of the discharge of the bankrupt shall 
have been determined, without prejudice to 
any other proceedings in this or any other 
court for other relief. <> 

[For subsequent proceedings in this litigatioii, 
see 11 Fed. 463.] : 



Case KTo. 14,035. 

TIFFT V. IRON OLAD MANUF'G CO. et aj. 

[16 Blatchf. 48; i 7 Reporter, 456.] 

Circuit Court, S. D. New York. Feb. 19, 1879. 

Baxkkuptct — Attachment in anothek Distkict 
— Injonctiox — Right op Coout to Issdje. 

1. A compoaition in bankruptcy by T., in the 
district court of the United States for the East- 
ern district of New York, was perfected, he 
having petitioned in voluntary bankruptcy. Aft- 
er such petition was filed, I., a creditor of T., 
brought a suit against him, in a state court in the 
city of New York, in the Southern district of 
New York, to recover a debt, and levied an at- 
tachment on property of T. After that, T. was 
adjudicated a bankrupt. I. obtained judgment, 
and issued an execution, and the sheriff was 
about to sell the attached property. I. was 
bound by the coniposition. T. then brought a 
suit in equity m the circuit court of the United 
States for the Southern district of New York, 
against I. and the sheriff, to restrain them, and 
to have the levy declared void and the property 
restored to T., and applied for an injunction 
pendente lite: Held, that said circuit court had 
no jurisdiction to grant the injunction, being for- 
bidden to do so by section 720 of the Revised 
Statutes of the United States. 

2. Although the suit be one arising under tlie 
laws of the United States, within section 1 of 
the act of Mureh 3, 1875 (18 Stat. 470). yet the 
Injunction aslied is oot authorized by the bank- 
rupt law to be issued by the circuit court, and 
so within the exception in section 720 of the Re- 
vised Statutes. 

. [This was a bill by Alanson H. Tifft against 
the Iron Clad Manufacturing Company and 
Bernard Reilly, sheriff of the city and county 
of New York. See Cases Nos. 14,036, 14,030, 
14,031, 14,020, and 14.033.] 

Albert C. Aubrey and Louis Heniy, for 
plaintiff. 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.} 
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Charles H. Phelps and Henry E. Davies, 
for defendants. 

CHOATE, District Judge. This is a mo- 
tion for an injunction pendente lite, upon the 
complainant's bill. The complainant filed his 
petition in voluntary hankruptey, in the East- 
ern district of New York, on the 11th of Feb- 
ruary, 1878, and on the same day filed his pe- 
tition for a meeting of his ereditoi-s to con- 
sider a proposed composition. The first meet- 
ing in composition was held February 28th, 
1878 the composition proposed was 33i^ per 
cent., for which notes were to be given, pay- 
able within eighteen months. On April 11th, 
1878, the creditors accepted and confirmed the 
composition by the requisite majority [Case 
No. 14,029], and at a hearing before the court 
on May 21st. 1878, the resolutions were con- 
firmed and ordered to be recorded [Id. 14,- 
033]. On the 18th of April, 1878, the com- 
plainant was adjudicated a bankrupt. The 
Iron Clad Manufacturing Company, one of 
the defendants, was a creditor of the com- 
plainant, having a provable debt, and its 
name and address and the amount of its claim 
were inserted in the schedule annexed to liie 
composition petition. On April 10, 1878, aft- 
er the filing of the petition in bankruptcy, the 
company commenced an action in the marine 
court of the city of New York, by attachment, 
against the complainant, to recover this debt, 
and, on the 8th of April, 1878, judgment was 
entered therein for $817 92, and an execution 
was on the same day issued on the judgment 
and delivered to the sheriff. The wan-ant of 
attachment had been levied, on April 10th, on 
personal property of the complainant, and, on 
the ISth of April, the sheriff levied his execu- 
tion on the same, and now tlireatens to sell 
the same under the execution, to satisfy the 
judgment. The bill further shows, that the 
loss of this property wiU disable the com- 
plainant from carrying into efftect his compo- 
sition; and the prayer of the bill is, that the 
levy and seizure be declared void and the prop- 
erty restored to the bankrupt, and that the 
defendants be enjoined, &c. 

This motion for an injunction is resisted on 
the ground that the court has no power to 
issue a writ of injunction in this case, to stay 
proceedings in a state court, being prohibited 
from doing so, as it is claimed, by section 720 
of the Revised Statutes, which provides as 
follows: "The writ of injunction shall not be 
granted by any court of the United States, to 
stay proceedings in any court of a state, ex- 
cept in cases where such injunction may be 
authorized by any law relating to proceed- 
ings in bankruptcy." It is not claimed on 
the part of the complainant that the proceed- 
ing sought to be enjoined is not a proceeding 
in a state court, but it is claimed that this is 
a case where the injunction is authorized by 
a "law relating to proceedings in bankrupt- 
cy," within the meaning of that section; and 
this is the question to be determined. 

The jurisdiction in this case cannot be sus- 



tained on the ground of the citizenship of the 
parties in different states, because all the 
parties are residents and citizens of the state 
of New York. Neither can it be sustained 
under any provisions of the bankrupt law giv- 
ing jurisdiction to the circuit court of the Unit- 
ed States. Those provisions are contained in 
sections 4,979, 4,980 and 4,986. Section 4,979 
gives jurisdiction only in cases between an 
assignee and a person claiming an adverse in- 
terest; and sections 4,980 and 4,986 give ju- 
risdiction to the circuit court only by way of 
review or appeal from orders and decrees, in 
or arising from proceedings in bankruptcy, 
of the district court of the same district. It is 
evident, that the circuit court of this district, 
therefore, cannot entertain this bill under ei- 
ther of these sections. Section 630 of the 
Revised Statutes, evidently referring to the 
jurisdiction thus given, provides as follows: 
"The drcuit courts shall have jurisdiction in 
matters of bankruptcy, to be exercised within 
the limits and in the manner provided \Sy 
law." 

The only statute under which this bill can 
be maintained, and that on which the com- 
plainant's counsel rely, is section 1 of the 
act of March 3, 1875 (18 Stat. 470), which 
provides, that "the circuit courts of the Unit- 
ed States shall have original cognizance, con- 
current with the courts of the several states, 
of all suits of a civil nature, at common law 
or in equity, where the matter in dispute 
exceeds, exclusive of costs, the sum or valufe 
of five hundred dollars, and arising under the 
constitution or laws of the United States." 
It is not questioned by the defendants' coun- 
sel that this is a suit of a civil nature, where 
the matter m dispute arises under the bank- 
rupt law. The language of the act is gen- 
eral— "arising under the laws of the United 
States." There is nothing in the other pro- 
visions of the act indicating any pui-pose to 
except eases where the matter in dispute 
arises under the bankrupt law. The court, 
however, In cases coming within this act, 
does not sit in bankruptcy, although the mat- 
ter in dispute may arise under the bankrupt- 
cy law. It sits as a court of common law or 
of equity, and section 720 of the Revised 
Statutes applies to all such cases. This new 
grant of power does not give jurisdiction of 
a case or proceeding in bankruptcy; and, 
therefore, where the relief asked for in a 
case under this statute is such as it is by 
statute exclusively within the power of a 
court sitting in bankruptcy to grant, or such 
as it is forbidden to any court of the United 
States to exercise except when sitting in 
bankruptcy, such relief cannot be given in a 
suit at law or in equity brought under this 
statute. Section 720 of the Revised Statutes 
is a re-enactment of the act of March 2, 1793 
(1 Stat. 334,) as modified by the provisions 
of the bankrupt law of 1867. Prior to the 
passage of the banki-upt law, the courts of 
the United States were prohibited from is- 
suing any injunction to stay proceedings in a 
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state court. But, the 21st section of the 
bankrupt law (14 Stat 526,) re-enacted in 
section 510G of the Revised Statutes, provid- 
ed, that "no creditor whose debt is provable 
-under this act shall be allowed to prosecute 
to final judgment any suit at law or in equi- 
ty therefor against the bankrupt, until the 
question of the debtor's discharge shall have 
been determined; and any such suit or pro- 
ceeding shall, upon the application of the 
bankrupt, be stayed, to await the determina- 
tion of the court in bankruptcy on the ques- 
tion of the discharge, provided there be no 
unreasonable delay on the part of the bank- 
rupt in endeavoring to obtain his discharge, 
and provided, also, that, if the amount due 
the creditor is in dispute, the suit, by leave 
of the court in bankruptcy, may proceed to 
judgment, for the purpose of ascertaining 
the amount due, which amount may be 
proved in bankruptcy, but execution shall be 
stayed." "Upon the revision of the statutes 
the power to issue the writ of injunction, 
necessarily implied in this section, was pro- 
vided for in the re-enactment of the prohib- 
itory statute of 1793, by introducing the 
words, "except in cases where such injunc- 
tion may be authorized by any law relating 
to proceedings in bankruptcy." It is argued, 
on behalf of the complainant, that this is to 
be construed as meaning "under circumstan- 
ces," or "upon a state of facts," where, by a 
law relating to bankruptcy, the stay by in- 
junction is authorized; that the present is 
such a ease; that, the act of 1875 having 
given the circuit court jurisdiction without 
regard to the citizenship of the parties, in 
suits in equity where the matter in dispute 
arises under the bankrupt law, the intention 
was to give the court full equity powers in 
such cases; and that the court can issue the 
injunction, because, upon the facts shown, 
the case is one in which a stay is allowed 
under the bankrupt law. There would be 
great force in the argument, if the power 
given in the bankrupt law were a general 
enactment authorizing a stay of suits in 
state courts, without anything to indicate 
that the power thus given was exclusively 
conferred on the district court sitting in 
bankruptcy. The section in question, how- 
ever, (5106) in so far as it authorizes the is- 
sue of an injunction, has been held to be 
peculiarly addressed to the district court sit- 
ting in bankruptcy. In re Rosenberg [Case 
No. 12,054]. In that ease. Judge Blatchford 
says, that the stay provided for is to be, and 
is, in practice, granted by the bankruptcy 
court. It is evidently one of those "things 
to be done under and in viitue of the bank- 
ruptcy," which, by section 4972, are exclu- 
sively committed to the bankrupt court, so 
far as they are committed to a court of the 
United States; and section 5108 contains in 
Itself enough to show the same purpose. 
Therefore, the argument for the complainant 
fails because this is not the case mentioned 
in the exception, the laws relating to bank- 
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ruptcy having expressly limited the power 
to issue the injunction not only to certain 
circumstances which may exist here, but to 
a court and a proceeding other than the pres- 
ent. The complainant's case is one which 
appeals very strongly to the court for the ex- 
ercise of any powers which it is able to ex- 
ercise for his relief, since this creditor is 
proceeding to obtain an advantage over oth- 
er creditors, in direct violation of the compo- 
sition agreement by which it is bound, but 
it cannot have an injunction in this suit. 
Perhaps the complainant can be relieved in 
the district court for this district, under its 
power as a court of bankruptcy, ancillary 
to the jurisdiction of the district court for 
the district where the original petition was 
filed. See Sherman v- Bingham [Case No. 
12,762]; Lathrop v. Drake. 91 U. S. 516. 
The motion is denied. 

[For subsequent' proceedings in this litigation, 
see Case No. 14,034, and 11 Fed. 463.] 
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In ra TIFT. 

[17 N. B. R. 421.] 1 

District Court, B. D. New York. March 21, 
1878. 

BANKKUPTcr— Examination op Bankkupt—Power 
OF Registek to Limit. 
The regifler has not the power, by an an- 
nouncement beforehand, to fix a limit of time 
within whicli the examination of the debtor must 
be concluded, without regard to tlie nature of 
questions sought to be put, or the interest with 
which tlie same are propounded. 

[In the matter of Alanson H. Tift, a bank- 
rupt] 

Charles Harris Phelps, for opposing cred- 
itors. 
A. O. Aubrey, for bankrupt 

BENEDICT, District Judge. The following 
conclusions are sufficient to dispose of the 
questions presented by the certificate of the 
register in this case. Where, in composition 
proceedings, the debtor attends at the first 
meeting of creditors, he can, at the instance 
of any creditor entitled to vote upon the com- 
position resolution, be required to answer any 
proper question in respect to the particulars 
required to be furnished the meeting in his 
statement— i. e., the character and value of 
his assets, the amount and description of his 
debts, and the names and addresses of the 
creditors to whom such debts respectively are 
due. These inquiries are to be conducted un- 
der the direction of the register, who, by gen- 
eral order 36, is required to hold and preside 
at the meeting, and to report to the court the 
proceedings thereof, with his opinion thereon. 
A necetsary incident to the power to con- 
duct the inquiry is the power to prevent the 
examination from being conducted for the 
purposes of delay or vexation. The inquiry, 
although had at a meeting of creditors, is, nev- 

1 [Reprinted by permission.] 
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ertlieless, a proceeding before a register, with- 
in the meaning of section 5009, and accord- 
ingly any issue of fact or of law raised and 
contested by any creditor in the course of 
such inquiry, may be adjourned into court for 
decision by the judge, in the manner pre- 
scribed by section 5009. A question of law 
is raised when under, objection, the register 
determines a certain course of examination 
to be frivolous and calculated needlessly to 
occupy time, and upon that gi'ound refuses to 
permit the creditor to continue the examina- 
tion. Tlie proper mode of presenting such a 
question would be to aUow a reasonable num- 
ber of interrogatories to be put in order to 
show the course of the examination, which 
questions being excluded, if the register is 
satisfied that the examination is being con- 
tinued for the purpose of delay or vexation, 
would enable the court to determine whether 
the line of inquiry was such as to justify the 
conclusion of the register. Of course a limit 
could properly be put to the number of inter- 
rogatories allowed to be propounded for that 
pm'pose. Peck v. Richmond, 2 B. D. Smith, 
380. The register has not the power, by an 
announcement beforehand, to fix a limit of 
time within which the examination of the 
debtor must be concluded without regard to 
the nature of questions sought to be put, or 
the interest with which the same are pro- 
pounded. In this case, the register, at a cer- 
tain stage of the proceedings, annoimced that 
the examination of the debtor at the instance 
of a certain creditor must close at a certain 
liour, and upon the arrival of that hour ter- 
minated the examination, upon the sole ground 
that the hour had arrived at which he had 
announced that the examination must close. 
In this I am of the opinion that the register 
eiTed. The reason for the action of the reg- 
ister is stated by him to be that the examina- 
tion was vexatious and not for a legitimate 
purpose. The examination, as submitted to 
me, does not enable me to say that the rea- 
son assigned has a foundation in fact. I can- 
not regard the course pursued in the former 
examination, which is outside of the inquiry 
commenced on the 11th. It is the latter only 
that can be considered on this occasion, and 
while I find in that examination many ques- 
tions to have been put and answered, to which 
objections might properly have been made, I 
find no questions put and excluded which en- 
able the court to say that that examination 
was vexatious, or for an improper motive. 
The papers show that that examination was 
not closed by reason of the nature of the ques- 
tions being put, but solely because the limit 
of time fixed for the examination had anived. 
In closing the examination upon that ground 
the register erred. | 

The other question certified does not arise 
in the pending examination, and therefore 
does not require determination at this time. 

[For subsequent proceedings in this litigation, 
see Cases Nos. 14,030, 14,031, 14,029, 14,032, 
14,033, 14,030, 14,034, and 11 Fed. 463.] 
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Case ISToi 14,037. 

TIGHLMAN v. WBRK. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603. Nowhere reported; opin- 
ion not now accessible.] 
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The TIGRIS. 

[3 Law Rep, 428.] 

District Court, D Massachusetts, Feb., 1841. 

Qor Tam Action — Vessel Engaged in Slave 
Trade — Alien Libelant — Cosuitioxs —War 
— Eight of Seakcu— When Allowed in Time 
OF Peace. 

1. The right of search is a beHigerant right, 
and not allowable in time of peace, unless against 
pirates or other offenders against the law of na- 
tions. 

2. "Where a vessel of the United States was 
seized by a British cruiser, on suspicion of be- 
ing engaged in the slave trade, and was sent to 
the United States in charge of a British officer, 
and a libel, qui tam. was filed against her by 
the seizer; it was lield, that process in rem would 
not be denied because the libellant was an 
alien, but would be granted on condition that he 
entered into stipulation, with sureties, to abide 
the final decree, and such interlocutory orders 
as might be made in the premises. Whether the 
libel could be ultimately maintained — quaere. 

This was the case of a libel, filed on the 
15th of January last, by H. J, Matson, of 
the kingdom of Great Britain and Ireland, 
lieutenant in the navy of her Britannic ma- 
jesty, and commander of her Britannic ma- 
jesty's brig Water Witch, prosecuting as 
well for the United States as for himself, 
against the brig Tigris, of Salem, in this dis- 
trict, and the goods and effects on board said 
vessel, for a forfeiture of the vessel and her 
lading for certain alleged violations, on the 
coast of Africa, on the 7th day of October 
last, of several statutes of the United States 
for the suppression of the slave trade; the 
Tigris being then under command of Na- 
thaniel Frye, of Salem. On notice to show 
cause why admiralty process should not is- 
sue as prayed for by the libellant, Robert 
Brookhouse and William Hunt, of Salem, as- 
serted owners of the brig and cargo, offered 
the following objections against the issuing 
of a warrant of arrest, on the aforesaid 
libel: (1) Because the libellant had seized 
and brought said vessel and cargo into this 
district, by force and unlawful violence, and 
the same being so seized and brought in by 
him, Avas not now liable to this process in 
behalf of said ilatson. (2) Because no of- 
fence had been committed on board of said 
vessel, such as is charged in said libel, and 
that of this they were ready to make proof. 

(3) That said libellant was an alien, and was 
now in a foreign country, and had not ap- 
peared in this court by himself, and no 
one exhibiting or offering any power or au- 
thority to act on his behalf, had appeared 
for him, to sue and prosecute the above libel. 

(4) That an alien could not sustain a libel 
qui tam, in t^he manner of this case. 
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These points TVere argued by-^ ' " 

• Mr. Austin, Atty; Gen,, and JNIr. Hillard, 
" for libellant. 

Olioate & Perkins, for claimants. 

DAVIS, District Judge, then expressed a 
Vflsh that the question, whether the libel- 
lant should enter into stipulation to respond, 
in damages in case he did not succeed, 
should be argued, and it was accordingly 
done by the same counsel. 

DAVIS, District .Tudge, In regard to the 
second objection, it does not present a perti- 
nent subject of inquiry in this stage of the 
suit, but must be taken, at present, merely 
in way of protest. In reference to the third 
objection, considering the tenor of Ideut. 
Matson's letter, written off Angolan, and 
sent with the Tigris, there appears reason 
to infer, that his proceedings in detaining 
a.nd sending this vessel to the United States, 
and to the port to which she belonged, was 
merely for the purpose of haying her deliv- 
ered with her cai-go, to the proper authorities 
here, with the persons on board supposed to 
have offended against the laws of the Unit- 
ed States respecting the slave trade; and 
not with intent to prosecute in the manner 
of this libel, if no suit of that description 
should be instituted by, or in behalf of, the 
United States. It seems reasonable, there- 
fore, to require evidence of some authority, 
from that officer, for the commencement and 
prosecution in this case. In that respect, 
the affidavits of Mr. Jackson, the officer who 
came in charge of the Tigris, in regard to 
Lieut. Slatson's instructions, are so far satis- 
fkctory, that the process prayed for will not 
be denied on that ground, nor will it be de- 
nied on the mere fact that the libellant is an 
alien. ' 

It remains, then, to consider the first ob- 
jection, which presents a question of no ordi- 
nary interest This vessel, admitted to be a 
vessel of the United States, examined and 
sent to Salem, by Lieut. Matson, for an al- 
leged breach of the laws of the United 
States in reference to the slave trade, ar- 
rived at Salem on the 30th of December last, 
in charge of a midshipman of the Water 
Witch, Mr. Jackson, with nine men; the 
original officers and crew of the Tigris re- 
maining on board. On the 1st of January, 
six of the men from the Water Witch left 
the country for England, in the steamer 
Caladonia; one absconded. On the day of 
the arrival of the Tigris she was delivered 
up, as is alleged to the district attorney. 
Proceedings were had on the complaint of 
that officer against Captain Frye, his mate 
and crew, and those officers and two of the 
crew were held to recognise for their ap- 
pearance at the next circuit court, for the 
offence alleged to have been committed by 
them; and the African boy, found on board 
the Tigris on the coast of Africa, and sent 
in that vessel to Salem, was committed to 



f the care of the marshal of this district. The" 
owners have from that time had possession 
of the .property, but hold it, as is averred, 
in their behalf, under embarrassing circum- 
stances, especially in reference to the cargo, 
for constant expectations of a threatened' 
suit for forfeiture. 

In the disposal of the case in its present 
stage, I am to consider, (1) whether admi- 
ralty process shall be ordered; and (2) if so, 
on what terms? It is contended, that the 
seizure of the Tigris by the libellants was 
unlawful; a violation of immunity from any. 
such examination and detention by the Wa- 
ter Witch, or any other cruiser of another 
nation, and in the right of visitation and- 
seai'ch, which is strictly a belligerent X'ight, 
and not allowable in time of peace. • This 
alleged unlawful act on the part of Lieut.. 
Matson, it has been alleged, precluded all- 
proceedings on his pait, and in his behalf? 
against the property thus seized and sent to. 
the United States, In support of the posi-i 
tions, sevex-al authorities have been produced: 
from judicial decisions at common law and 
in admiralty in the courts of Great Britain, 
as well as in the United States. 

The law respecting the right of search is 
clear and decided; it is strictly a belliger- 
ent right, arising in that crisis from neces- 
sity and for self-preservation, and not allow- 
able in time of peace, unless against pirates 
or other offenders against the laws of na- 
tions. Commercial nations, and none more 
than the United States, have been uniformly 
tenacious of this doctrine, and repeated but 
imsuceessful essays have been made be- 
tween this country and Great Britain to ai-- 
range a mutual modified right of search for 
the suppression of the slave trade; a cruel, 
and detestable traffic, the guilt and enormity: 
of which, awakened humanity has aroused. 
Its energies tp put down. By our law a cer-, 
tain description of this trade was declared 
piracy in 1S20. So, also, was it declared by* 
Great Britain in 1824. This declared char-, 
acter of the trade, however, did not render, 
it pii-acy by the law of nations. It was a, 
statute x>rovision, only affecting the citizens^ 
of the respective nations. From the regret-, 
ted failure of conventional agreement with 
Great Britain relative to a regulated search, 
there is reason to apprehend, that vessels of 
the United States have not unfrequently be- 
come participators in that inhuman traffic. 
This, indeed, was distinctly announced, and - 
with just expressions of reprobation, in the 
message of the president of the United 
States, at the opening of the present session 
of congress. The evidences of guilt in this 
particular have been so apparent in some 
instances, that vessels of the United States, 
bearing the American flag, have been visited, 
examined and detained by British cruisers 
on the African coast, and sent to the United 
States for trial and adjudication. None, 
however, of this description have been sent 
to this district, but in the present instance. 
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Tlie case of The Catharine [Case No. 14,755], 
recently decided in New York by Mr. Justice 
Tliompson, was of that description. That 
vessel was the property of a citizen of the 
United States, and by the righteous judg- 
ment of the court was decreed forfeit, 
though captured and sent in by a British 
cruiser. Vessels of the United States in that 
predicament are, therefore, considered as lia- 
ble to process and condemnation at the suit 
of the United States. So, also, it is as to 
proceedings, at their suit, in personam, 
against the offending individuals in com- 
mand of such vessels or employed in them, 
in that prohibited trade. In the present in- 
stance, the United States proceeded by com- 
plaint against the alleged offenders, brought 
to Salem in this vessel, taking humane and 
suitable cai'e of the African boy found on 
board; but the officers of the government, 
doubtless after due and sufficient examina- 
tion and deliberate consideration, have in- 
stituted no proceedings against the vessel 
and cargo, and it remains to be determined 
whether the commander of the Water Witch 
can sustain this libel against the Tigris and 
cargo, or whether he is incapacitated by a 
wrongful exercise of the right of search. 

The case involves questions of peculiar 
difficulty, when considered in all its bear- 
ings, and is of such importance that I am 
not prepared to direct an immediate dis- 
missal of the libel, especially as it may be 
questionable whether such a disposal of the 
case might not preclude a remedy by appeal, 
if such a course be erroneous. 1 shall, there- 
fore, order the usual admiralty process; but 
in view of all the circumstances of the case, 
the order will be on condition that stipula- 
tion be previously given by the libellant, or 
in his behalf, with competent surety or sure- 
ties, to abide the final decree, and such in- 
terlocutory orders as may be made in the 
premises. 

This disposition of the case appears to me 
conformable to the character of the transac- 
tion, and the position of the libellant. It 
may be denominated a tentative suit. Se- 
curity for costs and damages appears to be a 
reasonable requisite, preliminary to further 
proceedings; and public considerations 
which a court of admiralty should dutifully 
regard, have also an influence in deciding in 
this direction. Lieut. Matson's proceedings 
have been with all the alleviations and miti- 
gations which were compatible with a co- 
ercive custody of the property. But the 
practice is a hazardous one, liable to hard- 
ship and abuse; and commandei*s should be 
impressed with a sense of their liabilities, 
in adopting a course with the navigators of 
other nations, in which they act on their own 
responsibility, and avowedly, as in this in- 
stance, "without orders or instnietions to in- 
terfere with vessels belonging to citizens of 
the United States, whatever their employ- 
ment may be." 

In regard to the amount in which stipula- 



tion should be required, as I do not consider 
it a ease for award of vindictive damages, 
if the libellant should fail in his suit, the 
sum of $1,000 will be sufficient; but the 
terms of the stipulation will admit of en- 
largement of the sum, if in the progress of 
the trial it should appear to be requisite. 
An early day will be assigned for the hear- 
ing, with a reserve of fui-ther discussion 
and consideration of all the objections which 
have been offered and urged against the is- 
sue of admiralty process. 

At a subsequent day, the stipulations not 
having been put in, the libellant asked for 
further delay, which was objected to. 

DAVIS, District Judge, said, that Lieut. 
Matson evidently regarded this interference 
with our commerce as a very delicate trans- 
action; and it seemed quite doubtful wheth- 
er he ever intended that the vessel and car- 
go should be proceeded against for a for- 
feiture. He avowedly acted without the au- 
thority of his government, and it was not 
to be expected that Great Britain would as- 
sume any responsibility in the case. The 
most that could be said was, that the vessel 
was sent to the courts of this country, trust- 
ing in the honor of the United States that 
she would be disposed of as right and jus- 
tice might require. The officers of our gov- 
ernment had not thought proper to proceed 
at all against the vessel and cargo. This 
libel was a private affair. The name of the 
United States was used, but without author- 
ity, and no particular leniency could be 
claimed on the ground of its being a national 
transaction. Then, how stood the case? 
Upon a former heai'ing, he had decided that 
the libel should not be dismissed because 
he was desirous that the question, being of 
importance, might come before the higher 
court. He must say, that, in his opinion, the 
libel could not be maintained; but he was 
willing that the libellant might try the point 
if he desired it, putting in stipulations for 
costs and damages. Delay was now asked to 
obtain sureties. He did not think it ought 
to be granted. There had already been de- 
lay enough. Libel dismissed. 
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TILFORD et al. v. OAKLEY. 

[Hempst. 197.] i 

Superior Court, Territory of Arkansas. 
1832. 

Equity — Adequate Kembdt at Law 

Enforce Money Deckee. 

A bill m chancery is not the proper remedy to 

enforce a decree in chancery for the payment of 

1 [Reported by Samuel H. Hempstead, Esq.] 
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money, the remedy at law being adequate and 
complete. 

Appeal from Hempstead circuit conrt 

OPINION OP THE COURT. This is an 
'appeal from tlie decree of the circuit court 
Of Hempstead county, pronounced in a cause 
■wherein John Tilford & Co. were complain- 
ants, and Allen M. Oakley, defendant, dis- 
missing the complainants' bill. The com- 
plainants filed their bill to enforce a decree 
of the Bath circuit court of the state of Ken- 
tucky, decreeing the defendant Oakley to 
pay a specific sum of money. The only 
question for the consideration of this court 
is, whether a bill in chancery is the appro- 
priate remedy to enforce a decree in chan- 
cery for the payment of a specific sum of 
money. We think it is not the proper rem- 
edy. The complaint had a clear and com- 
plete remedy at law, by an action of debt 
founded on the decree. Thompson v. Jame- 
son, 1 Ci-anch. [5 XJ. S.] 282; Post v. Neafie, 
3 Caines, 22; Sadler v. Robins, X Camp. 253. 
Decree affirmed. 



Case Wo. 14,039. 

TILGHMAN v. HARTELL et al. 

[2 Ban. & A. 260; i 11 Phila. 500; 9 O. G. 886; 
33 Leg. Int. 149; 22 InL Rev. Ree. 1^.] 

Circuit Court, E, D. Pennsylvania. April 3, 
1876.2 

Patent — Infringement — Defences — License — 
costbact. 
In a suit brought for the infringement of a 
patent, an answer to the bill, alleging a license 
from thfc complainant to practise the invention, 
raises a perfect defence, and where the license 
is proved the bill must be dismissed. The court 
will not decrte the relief prayed for as the re- 
sult of an inquiry touching the fulfilment or non- 
fulfilment of the contract. 
, [Cited in Kelly t. Porter, 17 Fed. 523.] 

[This was a bill in equity by Benjamin 
C. Tilghman against Thomas R. Kartell and 
others, for the infringement of letters pat- 
ent No. 108,408, granted complainant Octo- 
ber 18, 1870. See Case No. 14,040.] 

George Harding, for complainant. 
M. D. Connolly, for defendants. 

McKENNAN, Circuit Judge. The relief 
which the complainant seeks by his bill 
is contested on the ground that the court 
has no authority to grant it. There is noth- 
ing upon the face of the bill to warrant 
this objection, for it contains the usual 
averments of a bill for the infringement 
of a patent, coupled with an averment of 
an incomplete an*angement with the defend- 
ants for a license to use the patented inven- 
tion, and prays for the appropriate relief of 
a discovery, an injunction, and account. It, 
therefore, presents a case which is clearly 
within the jurisdiction of the court. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Reversed iii 09 XJ. S. 547.] 
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I The plea of the defendants, however, al- 
leges that a license was actually granted 
to them by the complainant to practise the 
invention, described in his patent. If this 
fact be true, it is a complete answer to the 
bill, because it would be beyond the power 
of the court, in this case, to decree the 
relief prayed for as the , result of an in- 
quiry touching the fulfilment or nonfulfil- 
ment of a contract between the parties. 
The only jurisdiction which the court has of 
such a subject is conferred by act of con- 
gress, and is limited to "suits in law or 
equity arising under the patent or copy- 
right laws of the United States." Now, if 
a contract has been made, investing the 
defendants with a right to use the com- 
plainant's patent property, an injunction 
and an account could only be decreed as 
the consequence of an adjudication that the 
defendants had forfeited this right by reason 
of non-compliance with the terms upon 
which it was granted. But whether such 
an adjudication ought to be made would de- 
pend altogether upon the rules and princi- 
ples of equity, and in no degree whatever 
upon any act of congress concerning patent 
rights. If this plea then is sustained by the 
proofs, the bill must be dismissed. 

The only witnesses examined in the cause 
are the defendants and two gentlemen, who 
were agents of the complainant. They all 
agree In stating that the subject of a license 
to use the sand-blast process, as the com- 
plainant's invention is designated, was the 
subject of discussion, and that negotiations 
touching it were carried 'on, on different oc- 
casions, between one or other of the de- 
fendants and one or other of the complain- 
ant's agents. But did these negotiations at- 
tain the completeness of a determinate con- 
tract? 

It was manifestly contemplated by both 
parties that a license to use the patented 
invention would be furnished to the defend- 
ants, and this was to be the conventional 
basis and evidence of their right to such 
use. Tliat this license was to be in writ- 
ing or printed is clearly shown by the 
proofs. It was, therefore, essential to con- 
stitute a contract between the parties, in- 
vesting the defendants with a right to use 
the invention, that such license should be 
delivered to and accepted by the defendants. 
"Without this, there was nothing to bind the 
complainant to allow the use of his inven- 
tion for any period, nor the defendants to 
render a conventional consideration for the 
enjoyment of such right. Upon this hypoth- 
esis the defendants acted; for when the 
complainant's agent, at different times after- 
wax'd, transmitted to them a printed sched- 
ule of royalties charged for the use of the 
sand-blast process, and a printed blank for 
a monthly return to the complainant of the 
various kinds and amount of work done by 
it, they regarded these papers as constitut- 
ing the license for which they had previous- 
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ly negotiated. In this, however, they .were 
obviously in error. The purport and object 
of these papei-s are plain upon their face, 
and they ceitainly do not, by any possible 
construction, concede any right to the de- 
fendants to use the process to which they 
relate. 

But some time afterward a formal printed 
license, embodying the terms upon which it 
was granted and was to be enjoyed, was 
sent in duplicate by mail to the defendants, 
one copy of which was to be retained by 
them, and the other to be returned with 
their signatures. No answer was made to 
this suggestion, and in a subsequent inter- 
view with one of the complainant's agents 
the defendants refused to sign any license 
or agreement, taking the ground that they 
had authority to use the invention in the 
papers before furnished to them. Under 
such a state of facts there is no warrant 
for the assumption by the defendants that 
they M-ere licensed to use the complainant's 
invention, and so their plea, which sets it 
up, must be overruled. 

It is, however, argued that the defendants 
purchased from the complainant three ma- 
chines, which were specially adapted to 
work the patent process, and that such 
pui-chase carried with it the right to use 
the process until they were worn out. But 
the proofs show that the complainant fur- 
nished only parts of these machines, and 
that he did not hold a patent for any of 
them. What implication such a sale might 
warrant it is unnecessary to discuss, be- 
cause it is very clear that the right to use 
the process at all was dependent upon an 
express license to that effect by the com- 
plainant. As it does not appear that such 
a license was obtained by the defendants, 
it follows that they had no right to work 
the process upon any machine. 

The answer of the defendants admitting 
the complainant's title to the invention de- 
scribed in the bill and the use of it, there 
must be a decree for an injunction and ae- 
• count, as prayed for, with costs. 

[On appeal to. the supreme court the above 
decree was reversed. 99 U. S. 547.] 

[For another case involving tliis patent, see 
Tilghmau v. Morse, Case No. 14,044.] 



Case "No. 14,040. 

TILGHMAN v. HARTELL et al. 

[1 Wkl.v. Notes Oas. 52.] 

Circuit Conn, E. D. Pennsylvania. Oct. 24, 
1874. 

Patents — Sale of Machin^e — License to Use 

Injdnction. 

This was a motion for preliminary injunc- 
tion upon a bill filed for alleged infringe- 
ment of letters patent No. 108,408, granted 
to the complainant [Benjamin O. Tilghman] 
October IS, 1870, for "improvement in cut- 
ting and engraving stone, metal, glass, etc. 
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' (the sand-blast process). In the fall of 1873, 
complainant furnished defendants [Hartell 
and I^etchworth] with machines for operat- 
ing under the said patent, and sent bills for 
same and for expenses incun-ed in putting 
them up. Bill* was not paid until March. 
1874, complainant meanwhile accepting 
monthly payments of royalty according to 
a schedule furnished with machines. In 
March complainant requested defendants to 
sign a license wherein was reserved the 
privilege of changing royalties. Defendants 
refused, whereupon tliey were notified to cease 
operations. The bill and affidavit averred 
that the machines had been furnished and 
royalty accepted upon the faith of defend- 
ants' promise to sign license. Defendants 
denied promise, and averred simple agree- 
ment for an exclusive license to manufac- 
ture in Philadelphia, on terms fixed by 
schedule furnished with machines. 

Mr. Harding, for complainant, argued that 
complainant's patent was for a process, and 
hence sale of machines would not amount to 
a license; admitting the general principle 
that sale of patented machines cairied license 
to use same; also that the exclusive right to 
manufacture claimed by defendants amounted 
to an assignment or interest in the patent, 
which the statute requires shall be in writ- 
ing. 

Mr. Connolly, with whom was Letch- 
worth, for defendants, maintained that a 
revocable right to manufacture, grantee not 
having right to permit others to manufac- 
ture, was a license and not an assignment, 
and hence need not be in writing; that pat- 
ent, which contains claims for mechanical 
parts, was not purely a patent for a pro- 
cess, but for a machine as well, and hence 
sale of machines gave license to vendee to 
use them, and that complainant, suing mere- 
ly for amount of license, and there being a 
direct issue on a question of fact, viz., li- 
cense or no license, there existed no equity 
for an injunction, 

THE GOtrRT (McKENNAN, Circuit 
Judge) refused the injunction. 

[NOTE. See Case No. 14,039, and 99 U. S. 
547.] 
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TILGHMAN v. MITCHELL. 

[9 Blatchf. 1; 4 Fish. Pat. Cas. 599.] 1 

Circuit Court, S. D. New York. Aug., 1871, 

Patents— Infuin'gemext— Apparatus for DEcoit- 

posisG Fattv Bodies— Measdre of 

Damages — Pkofits— Savisq. 

_ 1. By the use, for decomposing fattv bodies 

mto fat acids and glycerine, of the apparatus 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 1. and 
the statement is from 4 Fish. Pat. Cas. 599. J 
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described in letters patent of the United States 
granted to Robert Alfred Wright and Louis 
Jules PouchG, January 25th, 1859, for "improTe- 
ments in process for decomposing fats," such 
fatty bodies are so decomposed by the action of 
■water at a high temperature and pressure, and 
the process is used which is described and claim- 
ed in letters patent of the United States granted 
to Richard A. Tilghman, October 3d, 1854, for 
14 years from January 9th, 1854, for an "im- 
provement in processes for purifying fatty 
bodies." 

2. The fact that, in using the Wright and 
FoHch6 apparatus, a lovver temperature is em- 
ployed than that designated in the Tilghman 
patent, and the fact that more time is employed 
for the operation, and the fact that a continued 
Agitation or circulation of the fat, water, and 
steam is kept up, maTie no difEerence in the con- 
clusion. 

3. The defendant having employed, before he 
adopted the Tilghman process, a process in 
which he used lime and sulphuric acid, and it 
being shown that, as a result of the use of the 
Tilghman process, he dispensed with the use of 
lime and sulphuric acid, and saved a quantity 
of fat which was lost by the use of the prior 
process, and obtained an increased profit from 
the glycerine produced: Held, that the plain- 
tiff was entitled to recover, as profits, on an 
accounting, under a decree, in a suit in equity, 
such saving of lime, sulphuric acid and fat, and 
such increased 'profit in respect of glycerine. 

" [This was a bill in equity by Richard A. 
Tilghman against Roland G. Mitchell.] 

Motion upon exceptions to the report of the 
master in the case of Tilghman v. Mitchell 
ICase No. 14,043].2 

George Hai-ding, for plaintiff. 
Charles M. Keller and Stephen D. I/aw, for 
•defendant. 



BLATCHFORD, District Judge. This case 
<;omes up on exceptions taken by the plaintiff 
to the report of the master, filed February 
7th, 1870, On the 1st of December, 18G4, an 
interlocutory decree was made in the cause, 
on final hearing, by which it was referred to 
the master to state and report to the court an 
account of the gains and profits which the de- 
fendant had received, or which had arisen or 
accrued to him, from infringing the exclusive 
rights of the plaintiff by the manufacture, 
use, and sale of the improvements patented 
in the letters patent upon which the suit was 
brought The biU was filed in 1862. It was 
foimded on letters patent granted to the plain- 
tiff October 3d, 1834, for an "impit)vement in 
processes for purifying fatty bodies." The 
term of the patent was for 14 years from the 
Dth of January, 1854. 

In his specification the patentee says: "ily 
Invention consists of a process for producing 
free fat acids and solution of glycerine from 
those fatty and oily bodies of animal and 
vegetable origin which contain glycerine as 
their base. For this purpose, I subject these 
fatty or oily bodies to the action of water at 
a high temperature and pressure, so as to 
<:ause the elements of those bodies to combine 

a [From 4 Fish. Pat. Gas. 599.] 



with water, and thereby obtain at the same 
time free fat acids and solution of glycerine. 
I mix the fatty body to be operated upon with 
from a third to a half of its bulk of water, 
and the mixture may be placed in any coi> 
venient vessel in which it can be heated to 
the melting point of lead, until the operation is 
complete. The vessel must be closed, and of 
great strength, so that the requisite amount 
of pressure may be applied to prevent the 
conversion of the water into steam. The pro- 
cess may be performed more rapidly, and also 
continuously, by causing the mixture of fatty 
matter and water to pass through a tube or 
continuous channel, heated to the temperatui'e 
already mentioned, the requisite pressure for 
preventing the conversion of water into steam 
being applied during the process; and this, I 
believe, is the best mode of carrying my in- 
vention into effect. In the drawing hereunto 
annexed are shown figures of an apparatus 
for performing this process speedily and con- 
tinuously, but which apparatus I do not in- 
tend to claim as any part of my invention." 
He then describes the construction of the ap- 
paratus shown by the figures in the drawing. 
The fat or oil, in a fluid state, is placed in a 
vessel with from one-third to one-half its bulk 
of warm water, a disc or piston, in the ves- 
sel, perforated with numerous small holes, be- 
ing kept in rapid motion, up and down, in the 
vessel, to cause the fat or oil and water to 
form an emulsion or intimate mechanical mix- 
ture. A force pump, like those in common 
use for hydraulic presses, then drives the 
mixture through a long coil of very strong 
iron tube, which, being placed in a furnace, is 
heated liy a fire to about the temperature of 
melting lead. From the exit end of the heat- 
ing tubes, the mLxture, which has then be- 
come converted into free fat acids, and solu- 
tion of glycerine, passes on, through another 
coiled iron tube, immersed in water, by which it 
is cooled down from its high temperature to be- 
low 212** Fahrenheit, after which it ujakes its 
escape through an exit valve into a receiving 
vessel. The specification says: "The iron 
tubes I have employed and foimd to be con- 
venient for this purpose, are about one inch 
external diameter, and about half an inch in- 
ternal diameter, being such as are in common 
use for Perkins' hot water apparatus. The 
ends of the tubes are joined together by weld- 
ing to make the requisite length, but, where 
welding is not practicable, I employ the kind 
of joints used for Perkins* hot water appara- 
tus, which are now well known." The heat- 
ing tube is coiled several times backwards and 
forwards, so as to arrange a considerable length 
of tube in a moderate space. The different 
coils of the tube are kept about a quarter of 
an inch apart from each other, and the inter- 
val between them is filled up solid with cast 
iron, which also covers the outer coils or rows 
of tubes, to the thickness of one-half or three- 
quarters of an inch. This casing of metal in- 
sures a considerable uniformity of tempera- 
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ture in the different parts of the coil, adding, 
also, to Its strength, and protecting it from in- 
jury by the fire. The exit valve is so loaded, 
that, when the heating tubes are at the de- 
sired -worldng temperature, and the force 
pump is not in action, such valve will not be 
opened by the internal pressure produced by 
the application of heat to the mixture; and, 
therefore, when the force pump is not in ac- 
tion, nothing escapes from the exit valve, if 
the temperature be not too high. But, when 
the pump forces fresh mixture into one end of 
the heating tubes, the exit valve is thereby 
forced open, to aUow an equal amount of the 
mixtiu'e, which has been operated upon, to es- 
cape out of the cooling tubes at the other end 
of the apparatus. The specification adds: 
"No steam or air should be allowed to ac- 
cumulate in the tubes, which should be kept 
entirely full of the mixture, l^or this pur- 
pose, whenever it may be required, the speed 
of the pump should be increased, so that the 
current through the tubes may be made suffi- 
ciently rapid to carry out with it any air re- 
maining in them. Although the decomposi- 
tion of the neutral fats by water takes place 
with great quickness at the proper heat, yet 
I prefer that the pmnp should be worked at 
such a rate, in proportion to the length or ca- 
pacity of the heating tubes, that the mixture, 
while flowing through them, should be main- 
tained at the desired tempei-ature for ten 
minutes before it passes into the refrigerator 
or cooling parts of the apparatus. The melt- 
ing point of lead has been mentioned as the 
proper heat to be used in this opei-ation, be- 
cause it has been found to give good results. 
But the change of fatty matters into fat acid 
and glycerine takes place with some materials 
(such as palm oil) at or below the melting 
point of bismuth. Yet the heat has been car- 
ried considerably above the melting point of 
lead without any apparent injury; and the de- 
composing action of the water becomes more 
powerful as the heat is increased. By stain- 
ing the apparatus at a low heat and gradual- 
ly increasing it, the temperature giving prod- 
ucts most suitable to the intended application 
of the fatty body employed, can easily be de- 
termined. , To indicate the temperature of the 
tubes," (the heating tubes,) "I have found the 
successive melting of metals, and other sub- 
stances of different and known degrees of 
fusibility, to be convenient in practice. Sev- 
eral holes, half an inch in diameter and two 
or three inches deep, are bored into the solid 
parts of the castings surrounding the tubes, 
each hole being charged with a different sub- 
stance. The series 1 have used consists of tin, 
melting at about 440* F.; bismuth, at about 
510' R; lead, at about 610" P.; and nitrate 
of iwtash, at about 660° F. A straight piece 
of iron wire, passing through the side of the 
furnace to the bottom of each of the holes, 
enables the workman to feel which of the sub- 
stances are melted, and to regulate the fire 
accordingly. It is important, for the quick- 



ness and perfection of the decomposition, that 
the oil and water, during their entire passage 
through the heating tubes, should remain in 
the same state of intimate mixture in which 
they enter them. I therefore prefer to place 
the series of heating tubes in a vertical posi- 
tion, so that any partial separation which 
may take place while the liquids pass up one 
tube, may be counteracted as they pass down 
the next. I believe that it will be found use- 
ful to fix, at intei'vals, in the heating tubes, 
diaphragms pierced with numerous small 
holes, so that the liquids, being forced through 
these obstructions with great velocity, may be 
thoroughly mixed together. I deem it pni- 
dent to test the strength of the apparatus by 
a pressure of ten thousand pounds to the 
square inch, before taking it into use; but I 
believe that the working pressure necessary 
in using the heat I have mentioned, will not 
be found to exceed two thousand pounds to 
the square incn. When it is desired to di- 
minish the contact of the liquids with iron, 
the tubes or channels of the apparatus may be 
lined with copper. The hot mixture of fat 
acids and glycerine which escapes from the 
exit valve of the apparatus, separates by sub- 
sidence. The fat acids may then be washed 
with water, and the solution of glycerine con- 
centx-ated and purified by the usual means. 
The fat acids thus produced may, like those 
obtained by other methods, be used in the 
manufacture of candles and soaps, and be ap- 
plied to various purposes, according to their 
quality; and, when desired, they may also be 
first bleached by chemical agents, or purified 
by distillation, in a current of steam, or in a 
vacuum, as is now well rmderatood, I prefer 
that the fatty bodies should be previously de- 
prived, as far as practicable, of such impuri- 
ties as would cause the discoloration of the 
fat acids produced; but, when the fat acids 
are to be finally purified by distillation, this 
preliminary purification is of less importance. 
When sulphuric acid, nitrous fumes, or other 
corrosive agent, shall have been used for puri- 
fying, hardening, or otherwise preparing the 
fatty body to be operated upon, I take care 
that all traces of it shall be washed out or 
neuti'alized, before passing it through the ap- 
paratus. Some fatty bodies, (particularly 
when impiu'e,) generate, during the process, a 
portion of active or other soluble acid, which 
might tend to Injure the iron tubes. In such 
cases, I add a corresponding quantity of alka- 
line or basic matter to the water and oil be- 
fore they are pumped into the tubes." The 
claim is in these words: ''Having now de- 
scribed the nature of my said invention, and 
the manner of performing the same, I hereby 
declare, that I claim as of my invention, the 
manufacturing of fat acids and glycerine 
from fatty bodies by the action of water at a 
high temperature and pressure." 

This ease was brought to a hearing before 
Mr. Justice Nelson, who, in November, 1804, 
delivered a written opinion [Case No. 14.- 



[23 Fed. Cas. page 1227] 

043], In wliicli he said: "It will be seen, not 
only from the specification, hut also from 
the claim, that the improvement patented to 
the complainant is the invention of a pro- 
cess for producing fat acids and glycerine 
from fatty or oily bodies, which process con- 
sists in the action of water upon these bod- 
ies at a high temperature and pressure, and 
which may be effected in any vessel adapt- 
ed to such use. There is no claim for the 
vessel or machinery thus used; but, as it 
was essential to the validity of the process, 
as an invention, to show how it may be 
adapted to practical use, two modes are 
pointed out— one, any convenient vessel well 
known to the art, and which some of the 
witnesses called a digester; the other, the 
coil apparatus; in either of which, as ap- 
peal's from the proofs, the process could be 
carried into practical effect, according to 
our construction of the patent. It was ur- 
ged, on the argument, by the learned coun- 
sel for the defendant, that, upon the terms 
of the specification, the vessel must be en- 
tirely filled with the mixture of water and 
fatty matter, and then be closed, and the 
contents heated to the point of melting lead, 
and no steam be permitted to be made in 
the vessel; and that, upon this hypothesis, 
no vessel could be made of suflSeient 
strength to endure the pressure. But we 
do not agree to this construction. In the 
first place, the degree of heat was given 
only as the maximum, and under which the 
process could be most rapidly carried into 
effect For, the patentee, speaking upon 
this part of the specification, says, that no 
fixed degree of heat can be given, as the 
different fatty or oily substances that may 
be used will require different degrees; and 
that, by starting the vessel at a low heat 
and gradually increasing It, the best tem- 
perature may be ascertained for the particu- 
lar substance used. In the next place, we 
cannot agree that a fair construction of the 
specification tends to the conclusion, either 
that the vessel was to be entirely filled, or 
that no steam was to be permitted in it. 
No doubt it is true, as urged for the defend- 
ant, if thus filled, and the vessel closed, and 
the contents heated to the point of melting 
lead, or under a pressure that would pre- 
vent the existence of steam, the process 
would be utterly impracticable; and, doubt- 
less, the patentee knew this would be the 
result, as well as any of the experts. It 
would require but the commonest knowl- 
edge and experience in the business of life 
to reach such a conclusion. This moderate 
degree of knowledge, at least, should be 
kept in view, in construing the general 
terms of the description. Besides, the pat- 
entee does not direct that the vessel should 
be entirely filled. This is an inference of 
the learned counsel, from the direction that 
the vessel must be closed, and be of great 
strength, so that the requisite amount of 
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pressure be applied to prevent the conver- 
sion of the water into steam. Now, all that 
was intended, as is apparent from the con- 
text, by the patentee, was, that the pressure 
should be so great as to prevent the body 
of the water in the vessel from passing into 
steam, as the heated water was the element 
that separated the fatty acids and glycerine. 
That there would necessarily be some steam, 
must have been obvious to the patentee, as 
well as to any one of common observation. 
Now, upon this interpretation of the patent, 
and which we think is the sound one, we 
repeat what we have already said, that the 
process could be, and has been, carried into 
successful operation by the means pointed 
out by the patentee. Previous to the date 
of this invention, there were but two modes 
known, or in practical use, for decomposing 
fatty substances, and obtaining from them 
fatty acids and glycerine— one called th"e 
lime saponification process; the other known 
as the distillation process. It is not ma- 
terial to give a particular description of 
these modes of separating the fatty acids 
and glycerine. It is sufficient to say, that 
they were different from the patentee's in 
the process or mode of producing the result, 
much more expensive and tedious, and have 
generally gone out of use, both in this coun- 
try and in England, since the complainant's 
improvement has become generally known 
and practised. We have looked through the 
proofs in the case with some care, and. 
without going into them in this opinion, are 
satisfied that the complainant was the first 
person who discovered the chemical fact, 
that fatty or oily substances could be de- 
composed, and the' fatty acids and glycerine 
separated, by the action of water at a higu 
temperature and under pressure. Then, as 
to the infringement, it is not material to in- 
quire whether the vessel or machinery used 
by the defendant is or is not similar to that 
described in the complainant's patent. 
These constitute no part of his invention. 
If the defendant, or the persons under 
whom he uses his machinery, have discov- 
ered new means of carrying into effect the 
complainant's process, he or they may be 
entitled to a patent for that improvement. 
But this would furnish no right to the use 
of the process. The question here is— does 
the defendant, whatever may be his vessel 
or machinery, manufacture or produce fat 
acids and glycerine, from fatty bodies, by 
the action of water at a high temperature 
and pressure, according to the process as 
explained by the plaintiff in his specifica- 
tion? We are satisfied that he does, and, 
hence, has infringed the patent. Our con- 
elusion is, that the complainant is entitlpd 
to a decree for an injunction and profits." 

Voluminous testimony was taken before 
the master on the reference made to him by 
the interlocutory decree, and his report is. 
"that no gains or profits have been proven 
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to have been received by, or to have arisen 
or accrued to, the defendant, from the man- 
ufacture, use, or saJe of the improvements 
patented in the lettei-s patent set forth and 
described in the order of reference," The 
plaintiff excepts to the report of the master, 
and alleges, in his exceptions, that the mas- 
ter erred in not reporting the following 
facts as proved: "1. That defendant has 
made a profit by the saving of the quantity 
of lime and sulphuric acid formerly used by 
him in his old process, to produce the fnt 
acids and glycerine which he now produces 
(without using lime or sulphuric acid) by the 
action of water at a high temperature and 
pressure. 2. That the quantity of lime and 
sulphuric acid thus saved by defendant is 
thirteen and a half pounds of lime and twen- 
ty-seven pounds of sulphuric acid on each 
one hundred pounds of fat decomposed into 
fat acids and glycerine, by the action of 
water at a high temperature and pressure. 
3. That defendant has made a profit by the 
saving of the quantity of fat formerly lost 
and thrown away with the refuse sulphate 
of lime produced in his old process, but 
which fat is no longer lost since Ms use of 
complainant's process, in which no refuse 
sulphate of lime is produced or thrown 
away. 4. That the quantity of fat thus sav- 
ed by defendant is two pounds on each one 
hundred pounds of fat decomposed into fat 
acids and glycerine by the action of water 
at a high temperature and pressure. 5. 
That the quantity of fat decomposed by de- 
fendant into fat acids and glycerine, by the 
action of water at a high temperature and 
pressure, up to the 9th day of January, 1868, 
amounted to eleven million five hundred and 
two thousand eight hundred and ninety-two 
pounds (11,502,892 lbs.) 6. That the saving 
of thirteen and a half pounds of lime, twen- 
ty-seven pounds of sulphuric acid, and two 
pounds of fat, upon each one hundred 
pounds of fat decomposed, was made and 
realized by defendant upon the said eleven 
and a half million pounds of fat decomposed 
into fat acids and glycerine. 7. That the 
values or market prices of the lime, sul- 
phuric acid, and fat, at the several dates 
when saved by defendant, are those stated 
by him in his testimony herein. S. That 
defendant has made a profit by the increas- 
ed strength, purity, and vaJue of the glycer- 
ine obtained by his use of complainant's pro- 
cess, as compared with that obtained by his 
former process. 9. That this increase of 
value of the glycerine amounts to one-fifth 
of a cent on each pound of fat from which 
the glycerine was utilized and obtained, by 
the action of water at a high temperature 
and pressure. 10. That the quantity of fat 
from which the glycerine was utilized and 
obtained by defendant, by the action of wa- 
ter at a high temperature and pressure, 
amounted to ten million three hundred and 
thirty-seven thousand one hundred and for- 



ty-seven pounds (10,337,147 lbs.) 11. That 
the profits made by defendant, hy his use of 
complainant's process, amounted to the prin- 
cipal sum of one hundred and sixty thou- 
sand six hundred and ninety-nine Vioo dol- 
lars (§160,699 05,) being the value of the fol- 
lowing articles saved, at their market price 
when saved, viz.: 

liime saved, 1,552,889 lbs. Value. $ 11,243 26 
Sulphuric acid saved, 3,105,778 lbs. 

Value . .... 100,663 51 

Fat saved, 230,057 lbs. Value 28,118 01 

Profit on glycerine obtained from 

10,337,147 lbs. of fat, i/s cent 

per lb. fat 20,674 27 



$160,699 05 



—together with interest on said sums from 
the dates when the saving was realized, as set 
forth in the calculation appended to the print- 
ed argument submitted by the counsel for 
complainant." 

The plaintiff contends, that the defendant, 
by manufacturing fat acids and glycerine 
from fatty bodies by the action of water at a 
high temperature and pressure, according to 
the plaintiff's process, instead of by the pro- 
cess used by him up to the time he adopted 
the plaintiff's process, has saved the quanti- 
ties specified, of lime, sulphuric acid, and fat, 
in working the specified quantities of fat, 
and has made the specified additional profit 
from the specified quantity of glycerine; tuat 
such saving and profit are due to the use of 
the plaintiff's process; and that the defendant 
must account for the same as profits, under 
the interloeutoi-y decree. The defendant con- 
tends that he has made no gains or profits by 
the use of the plaintiff's invention; that sucli 
invention is incapable of practical use: and 
that whatever saving the defendant has made 
by working the process which he uses, is due 
to something other than any invention of the 
plaintifl-'s. 

The defendant formerly used, in his manu- 
factory, what was known as the lime sapon- 
ification process. Twenty-five poimds of wa- 
ter and one hundred pounds of fat were put 
into a vat. From nine to fourteen pounds of 
lime were slaked in another vat with sixty- 
six pounds of water, and the product was then 
giadually poured into the fat and water, 
which were boiling, and the whole was kept 
boiling for about eight hours. It was then 
allowed to stand and cool, and the water was 
drawn off, eari-ying in it the glycerine. The 
residue, called lime soap, was then decom- 
Dosed by sulphuric acid, and produced free 
fat acids. The defendant, since abandoning 
this old process, has worked under and ac- 
cording to letters patent of *he United States, 
granted to Robert Alfred Wright and Louis 
Jules Fouch^jJanuaiy 25th, 1859, for "improve- 
ments in process for decomposing fats." All 
the fat he has treated has been treated accord- 
ing to the process, and by the apparatus, de- 
scribed in that patent. The specification of 
that patent states, that the apparatus which 
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it describes is chiefly intended for tie decom-' 
position of fatty substances into fatty acids 
and glycerine. A detailed description of the 
apparatus and of its action is given. There 
lue two boilers. The lower boiler, or first 
boiler, is completely filled with water. The 
upper boiler, or second boUer, is filled with 
water up to one-thu'd of its height, and then 
filled up to a certain point with the fatty 
bodies to be decomposed. The first boiler, 
which is strong enough to resist a pressure of 
from ten to twenty atmospheres, is gradually 
heated tih the proper pressure, according to 
the nature of the fatty matter, is attained. 
The superheated water in the first boiler as- 
cends through a tube, which runs from the 
top of the first boiler into the upper part 
of the second boiler, and there terminates in 
a rose jet discharging downwards. The wa- 
ter, passing through the holes in the rose jet, 
descends through the fatty matter, and pass- 
es out of the bottom of the second boiler, 
through a tube which enters the top of the 
first boiler, and passes through its interior to 
near its bottom, and there discharges into it. 
The mixtiu-e of fatty matter and water, cai*- 
ried down by the passage from the second 
boiler to the first boiler, is again heated, to 
recommence its ascending motion, and so on. 
A continuance of this operation during a pe- 
riod of from five to eight hours, according to 
the natm*e of the fatty bodies operated on, 
and according to the variation of pressure, 
vaiying from ten to twenty atmospheres, de- 
composes the fatty bodies into glycerine and 
fatty acids, the glycerine remaining dissolved 
in the water, and the fatty acids floating in 
the second boiler. The patentees say, in their 
specification: "We are aware that, firstly, 
the decomposition of fatty bodies by water, 
under tha influence of heat and of pressure. 
Is a well known scientific fact. Water is sub- 
stituted for the organic basis; it forms a 
perfect and fixed combination with the fatty 
acids, while the glycerine is dissolved in the 
excess of water. Secondly, that, as this chem- 
ical action takes place under the influence of 
a weak afiinity, it is necessary, in addition 
to the above named physical and chemical 
conditions, to insure a perfect molecular agi- 
tation of the whole mass, and that we wish it 
to be understood that what we wish to claim 
and establish as of otu: invention, consists of 
an apparatus wherein the water and the fatty 
matters are heated separately in two different 
boilers. The first boiler is heated by the 
source of heat, while the second boiler is 
heated by the first boiler. In these boilers, 
the agitation necessary for the chemical ac- 
tion and combination is produced by the pres- 
sure of the heated water in the first boiler. 
This water circulates continuously from the 
first boiler to the second boiler, and from the 
second boiler to the first, in a continuous and 
self-acting or automatic manner, without in- 
terruption. The characteristies of our appa- 
ratus are, that it produces agitation by circu- 



lation alone, a continuous and automatic eiV- 
culation, produced by the pressure of water. 
Lastly, our apparatus effects the chemical ac- 
tion in a continuous manner, without the aid 
of any manual or other assistance." Tlie 
daim of the Wright and FouchS patent is as 
follows: "Having described the nature of 
our invention, and the manner -in which the 
same is to be performed, we do not claim the 
application of superheated water for decom- 
posing fatty bodies, nor the form of the ap- 
pai'atus above desciibed, which may vary 
somewhat according to conditions and cir- 
cumstances; but what we claim as our in- 
vention is, producing a continuous automatic 
circulation of highly heated water, in a very 
finely divided state, through the bodies under 
treatment, by means of an apparatus con- 
structed and employed substantially as herein 
shown and described." 

It is manifest, that, in using the Wright and 
Fouche apparatus, the defendant decomposes 
fatty bodies into fat acids and glycerine hy 
the action of water at a high temperatm-e and 
pressure, and thus uses the plaintiff's pro- 
cess. But the defendant urges that he works 
at a lower temperature than that designated 
by the plaintiff, and takes more time for the 
operation, and employs a continued agitation 
or circulation of the fat, water, and steam; 
and that these are features not described in 
the plaintiff's patent, and features to which 
all the profits made by the defendant are en- 
tirely due. Stress is paiticularly laid on the 
fact, that, without the use of means to pro- 
duce agitation and circulation of the fat, wa- 
ter, and steam, the employment of heat and 
pressure would result in no pecuniary profit. 
The other points urged are disposed of by the 
opinion of Jlr. Justice Nelson. 

It is a mistake to contend that the plaintiff 
does not, in his specification, enforce the ne- 
cessity of keeping up an intimate mechanical 
mixture of the fat and water during the op- 
eration. He directs that the fat and water 
shall be mixed, and he calls, in many places, 
the liqmd that is being operated upon, a 
mixture. His description and drawing of the 
coil apparatus state and show that a disc or 
piston, perforated with numerous small holes, 
is kept in rapid motion, up and down, -in the 
vessel into which the fat and water are first 
put, to cause them "to form an emulsion or 
intimate mechanical mixture." He also 
states, in reference to the coil apparatus, that 
"it is important for the quickness and per- 
fection of the decomposition, that the oil and 
water, during their entire passage through 
the heating tubes, should remain in the same 
state of intimate mixture in which they en- 
ter them;" and he suggests two devices for 
maintaining such thorough mixture. It is 
impossible to -maintain the proposition that 
the plaintiff's specification ought not to be 
construed as fully disclosing the desirable- 
ness of keeping the fat and water intimately 
mixed during the operation, with a view to 
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effecting a speedy and complete decomposi- 
tion, as well when the "convenient vessel" 
first named is used, as when the coil ap- 
paratus is used. The evidence is, that the 
decomposition will take place without mix- 
ture, in a time proportioned to the degree of 
heat and the extent of the area of surface 
contact between the fat and the water. 
Having indicated the propriety of using 
means to maintain an intimate mixture of 
th-e fat and water, the plaintiff is entitled to 
use, in carrying out his process, any means 
then known and used in the same art, for 
maintaining a mixture of fat and water. In 
the lime saponification process, the stirring 
or agitation of the fat, water, and lime dur- 
ing the process, in order to keep up an inti- 
mate contact between the particles, was em- 
ployed; and the proofs show the description 
or use, before the date of the plaintiff's pat- 
ent, of a vertical churn agitator, to mix fat, 
water, and lime while being boiled in an up> 
right boiler under pressure, of a rotary pad- 
dle-wheel agitator, to mix fat, water, and 
lime while being boiled in a horizontal boiler 
under pressure, and of a stirrer rotating on 
a vertical shaft, to mix fat, water, and lime 
while being boiled in an open tub. The plain- 
tiff's specification is addressed to persons 
skilled in the department of manufacturing 
to which it is applicable; and the evidence 
is abundant to show, that such persons would 
have understood, as a matter of course, that, 
with a view to practical and profitable man- 
ufacturing, there must be agitation of the 
mass, and would have readily used known 
devices at hand to produce such agitation. 

The defendant has entirely failed to show 
that the plaintifE's process, carried out as de- 
scribed in his patent, is not practicable or 
practical. It was put in practical operation 
in London in 1S57, a patent having been taken 
out for it in England, by the plaintiff, Jan- 
uaiy 9th, 1854. It was put in operation in 
Cincinnati, Ohio, in 1860, and has been in 
use, under license from the plaintiff, in the 
United States, ever since, there being ten 
factories in the United States working under 
such license. The defendant was notified by 
the plaintiff in September, 1860, not to in- 
fringe the patent, and what he has done has 
been done wilfully, and not innocently. 

It is abundantly shown, that the saving of 
lime and sulphuric acid and fat, and the in- 
creased profit from the glycerine produced, 
result from the use of the plaintiff's process, 
and not from the special apparatus of Wright 
and FouchS. Such apparatus is one means 
of producing stirring or agitation and mix- 
ture. The plaintiff's process, when earned 
on with other means of maintaining the mix- 
ture, produces, as is shown by the evidence, 
the same saving of lime and sulphuric acid, 
which is produced by the defendant in us- 
ing the Wright and FouchS apparatus; and 
such apparatus is useless unless a high heat 
and pressure be employed. The defendant 
previously used the lime saponification pro- 



cess, and abandoned it for the plaintiff's pro- 
cess. He must be regarded as having made 
directly, by using the plaintiff's process, the 
saving of lime, sulphuric acid, and fat, and 
the profit in respect of glycerine, which ex- 
isted between the use of the two processes, 
and which saving and profit he would not 
have made if he had continued to use the old 
process. He has not made the saving by us- 
ing the Wright and Fouch^ mixing apparatus. 
Ropes used the heat and pressure with a pad- 
dle-wheel mixer, and made the saving of lime 
and sulphuric acid. Jones used a pump to 
mix, with heat and pressure, and made the 
same saving. The use of superheated water 
is the effective decomposing agent in the de- 
fendant's process. If the use by the defend- 
ant of the Wright and Fouehe mixing ap- 
paratus saves labor or fuel, as compared with 
any prior process, the plaintiff is not enti- 
tled to the saving thus effected. But the de- 
fendant has not shown any such saving of 
labor or fuel. The proof as to the saving of 
lime, sulphuric acid, and fat, and as to the 
increased profit on the glycerine produced, at 
the quantities and values set forth in the 
plaintiff's exceptions, is full and clear. 

On the hearing, the defendant's counsel did 
not dispute, that, if the saving of the lime, 
sulphuric acid, and fat was due to the use 
of the plainti&''s process, the plaintiff was 
entitled to the value of such saving, as profits. 
That is, undoubtedly, a correct principle, as 
applicable to an accounting for profits, in a 
case of this description, in equity. 

The plaintiff's exceptions above set forth 
must be allowed. But, as the calculations 
based on the evidence taken before the mas- 
ter, and furnished by the plaintiff, show just 
how much the plaintiff is entitled to recover, 
it is unnecessary to send the case back to 
the master. The account was taken down to 
the expiration of the patent, on the 9th of 
January, 1868. The savings are calculated 
at thirteen and a half pounds of lime, twenty- 
seven pounds of sulphuric acid, and two 
pounds of fat, on each one hundred pounds 
of fat worked. This, at the prices shown by 
the evidence, makes the saving, in the ag- 
gregate, of lime, sulphuric acid, and fat, 
5140,024 78. The increased profit on glycei'- 
ine, at one-fifth of a cent per pound on the 
quantity of fat worked, was $20,674 27. The 
saving of lime, sulphuric acid, and fat, is cal- 
culated from and Including the 1st of July 
in each year, to and including the 30th of 
June in the following year, covering the pe- 
riod from and including December, 1860, to 
and including January 9th, 1868. The in- 
creased profit on the glycerine is calcu- 
lated from and including the 1st of Jan- 
uary in each year, to and including the 31st 
of December in the same year, but only cov- 
ers the fat worked from and including July 
1st, 1861, to and including January 9th, 1868. 
I think that the plaintiff is entitled to interest 
from and after the close of each of such 
years, on the ascex-tained value of the savings 
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and profits for the twelve mdnths next pre- 
ceding. Making up tlie account on tliese 
principles gives the following results: 
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This makes the total amount for which the 
plaintiff will he entitled to a decree, Septem- 
her 1st, 1871, $229,291 62. Let a decree be 
entered of that date for that amount, with 
costs. 

[For other eases involving this patent, see 
note to Tilghman v. Mitchell, Case No. 14,012.] 

[NOTE. Pending these proceedings the pat- 
ent expired, and was extended for seven years 
from 1867. A bill was then filed, accom- 
panied by a motion for a provisional injunction 
to restrain the infringement during the extended 
term. The motion was granted. Case No. 14,- 
042. Both of thede cases were then taken to 
the supreme court on appeal, and the decree in 
each case was reversed, and the cases respec- 
tively remanded, with directions to dismiss the 
respective bills of complaint. 19 Wall. (86 U. 
S.) 287.3 



Case 'No. 14,043. 

TILGHMAN v. MITCHELL. 

[9 Blatchf. 18; 4 Fish. Pat. Cas. 615.] i 

Circuit Court, S. D. New York. Aug. 26, 
1871.2 

Patents— Extension — Pkemminart Injunction 

— NOVELTi'— APPAKATUS FOR DECOMPOSING 

Fatty Bodies — License. 

1. On a motion for a preliminary injunction 
to restrain the infringement of a patent which 
had been extended, although its extension had 
been opposed by the defendant, on testimony in- 
troduced by him, such injunction was granted, 
it appearing that the novelty of the invention 
and the validity of the patent had been, sustain- 
ed, on final hearing, in several suits in equity, 

[Cited in Goodyear Dental Vulcanite Go. v. 
Willis, Case No. 5,603.] 

2. The construction put in the ease of Tilgh- 
man V. Mitchell [Case No. 14,043], on the spec- 
ification of the patent granted to, Richard A. 
Tilghman, October 3d, 1854, for fourteen years 
from January 9th, 1854, for an "improvement 
in processes for purifyiiig fatty bodies," ap- 
proved. 

3. If the extension of a patent is regular on its 
face, no question of irregularity or fraud in 
granting it can be raised by an infringer, in a 
suit against him for infringement. 

[Cited in brief in Fassett v. Ewart Manuf'g 
Co., 58 Fed. 365.] 

4. Although an inventor obtained a patent in 
the United States for his invention, after he ob- 
tained a patent in England for it, and the Eng- 
lish patent expired previously to the granting 
of an extension of the patent for the United 
States, the fact that such English patent expir- 
ed before the patent for the United States was 
extended, forms no objection to the validity of 
such extension. 

5. The novelty of the invention covered by the 
said patent to Tilghman. and the validity of the 
said patent, sustained. 

6. The defendant not allowed to give a bond 
as security, in place of having a preliminary in- 
junction issued against him. 

[Cited in McWilliams Manuf 'g Co. v. Blundell, 
11 Fed. 422.3 

1 [Reported by Hon Samuel Blatchf ord. Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 18, 
and the statement is from 4 Fish. Pat. Cas. 615.] 

2 [Reversed in 19 Wall. (86 U. S.) 287.] 
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7. The defendant expressing a willingness to 
take a license from the plaintiff, under the ex- 
tended patent, s.. the usual rate of license es- 
tablished by the plaintiff, an order was made, 
that, unless the defendant should accept and 
execute a license, duly executed by the plaintiff, 
in the usual form, within ten days, imder the 
extended patent, an injunction should issue, as 
prayed for in the bill. 

[This -was a motion for a provisional in- 
junction to restrain the defendant Roland 
G. Mitchell from infringing letters patent 
[Xo. 11.766] for an "improvement in pi*o- 
eesses for purifying fatty bodies," granted 
to complainant Richard A. Tilgliman, Octo- 
ber 3, 1854, for fourteen years from Janu- 
ary 9, 1854, the date of a prior English pat- 
ent, and extended November 23, 1867, for 
seven years from Januai-y 9, 1868. A for- 
mer suit between the same parties is reported 
in [Case No. 14,043], and [Id. 14,041]; but 
as tlie patent expired during the pendency of 
that suit, the present bill -was filed, accom- 
panied by a motion for a provisional injunc- 
tion to restrain the defendant during the ex- 
tended teiTU.] 3 

George Harding, for plaintiff. 
Charles H. Keller and Stephen D. Law, 
for defendant. 

BLATCHPORD, District Judge. Tliis is 
a motion for a provisional injunction, found- 
ed on lettei-s patent granted to the plaintiff, 
October 3d, 1854, for fourteen years from 
January 9th, 1854, for an "improvement in 
processes for purifying fatty bodies." The 
patent was, on the 23d of November, 1SG7, 
extended by the commissioner of patents, 
for seven years from January 9th, 1868. 
The bill Tyas filed in March, 1871. The de- 
fendant is the same person who was the 
defendant in the suit in equity bi'ought 
against him in this court by the plaintiff 
on the original patent, before its exten- 
sion, and in which suit a decision has just 
been given by this court [Case No. 14,041], 
on a hearing on exceptions to the master's 
report. 

The bill sets forth, that a suit in equity 
was brought, in Ohio, by the plaintiff, in 
1859, against one Werk, for infringing the 
patent; and that a decree was made in it, in 
1860 (Tilghman v. Werk [Case No. 14,046]), 
adjudging that the patent was valid. It also 
sets forth the bringing of the said suit in 
this court against the defendant, and the 
decision therein, on final hearing [Id. 14,043], 
adjudging the patent to be valid, and that 
the defendant had infringed it. It also sets 
forth, that, in 1868, the plaintiff brought 
two suits in equity in Ohio, one against 
Werk and others, and one against Shillito, 
for infringing the patent, as extended; that 
the defendants in those suits alleged in 
their answers, in defence, that the extension 
of the patent was void for want of juris- 
diction in the commissioner of patents, and 

3 [From 4 Fish. Pat. Cas. 615.] 



foi- want of due publication, and for want 
of a proper account of profits, and because 
of fraud and collusion between the plaintiff 
and the commissioner of patents; that such 
defendants, also, in their answers, set up, 
in support of a defence of want of novelty 
in the invention, various publications and 
patents, fourteen in number, references to 
which are specified, so that they can be 
identified; that such defendants, also, in 
their answei-s, alleged that the plaintiff's 
invention, as described and claimed in his 
patent, was not useful and practicable, and, 
in proof thereof, offered in evidence the tes- 
timony of one Moiuier, a witness residing 
in Paris, France, which testimony had orig- 
inally been taken on the reference before the 
master in such first suit against the de- 
fendant in this court, and is on file in this 
court, and was admitted by consent of the 
plaintiff to be read in said two suits under 
the extended patent against Werk and oth- 
ei-s and Shillito; that the defendants in said 
two suits examined as witnesses the defend- 
ant Mitchell, and his former partner Flor- 
ence Verdin. to prove the want of novelty, 
of utility, and of practicability, in the in- 
vention described and claimed in the patent; 
that Werk and Shillito had been examined 
as witnesses on the part of the defendant 
aiitchell in such fii-st suit against him in 
this court; and that said two suits in Ohio, 
under the extended patent, went to final 
hearing in May, 1870, and it was decreed 
that the plaintiff was the original inventor 
of the invention patented to him, and that 
the patent and the extension thereof were 
valid. An affidavit is annexed to the bill, 
setting forth, that, on the 2d of March, 1871, 
the defendant was using and working at his 
factory, in the city of New York, thp same 
process for decomposing fat into fat acids 
and glycerine by the action of water at a 
high temperature and pressure, in the 
Wright and Foucbe apparatus, which he had 
been using for several years previously and 
since- the year 1801; that, in May, 1869, 
the defendant was decomposing every week 
about forty thousand pounds of fat into 
fat acids and glycerine, by the action of 
water at a high temperature and pressure, 
in the Wright and Fouche apparatus, by 
the same process which he had been using 
since the year 1861; that, in his answer 
to the bill in such first suit against him 
in this court, the defendant stated that he 
j was then decomposing fat into fat acids 
and glycerine by the action of water at a 
high temperature and pressure, in the 
Wright and Fouche apparatus, and that the 
said process of decomposing fats in the 
Wright and Fouche apparatus, as practised 
by the defendant, was adjudged by this 
court, in November, 1864. to be substantially 
the same, in principle and operation, , as that 
patented to the plaintiff, and to be an in- 
fringement thereof. 
The defendant opposes the motion on an 



[23 Fed. Cas. page 1233] 



(Case Ko. 14,042j TILGHMAN 



ans^ver and on afSdavits. The answer avers, 
that the Ohio suit, of 1839, against Werk, 
was decided -without a full or complete pres- 
entation to the court of the state of the art 
hearing: upon the branch of manufacture 
to which the patent relates, and that such 
decision is not, and was not, in any manner, 
conclusive as to the real merits of the issues 
in said cause; that the first suit in this court 
against the defendant was decided without 
a full and complete presentation to the court 
of all the testimony bearing upon the issues 
in the suit, and upon the state of the art 
relating to the branch of manufacture to 
which the patent pertains; that the defend- 
ant, since such decision, has obtained certain 
testimony as to the practical operation of 
the alleged invention described in the patent, 
as applied or demonstrated by the plaintiff, 
and under his direction, proving its practical 
inability to produce the results claimed by 
the plaintiff in his patent; that such testi- 
mony is highly pertinent to the issues in said 
cause, and, if it could have been introduced 
therein before the final hearing thereof, no 
decree, on final hearing, such as was made, 
would have been made, but such evidence 
would have shown the invalidity of the pat- 
ent, and would have prevented any decree 
in the suit against the defendant;' that, by 
the decree in the suit, liberty was given to 
the defendant to give bond in the penal sum 
of twenty thousand dollars, with a condition 
to pay, on final decree, either in this court 
or in the supreme court, on appeal, all sums 
of money which might be found due from 
him to the plaintiff, on an accounting before 
the master, in which case no injunction 
should issue against the defendant until a 
final decree in the cause; that the defend- 
ant duly gave such bond in such sum, and 
has since continued to carry on his business 
in the same manner as he was doing before 
the rendering of such decision and the entry 
of such decree against him, and that the 
plaintiff has made no application to have 
such order modified or set aside, or to have 
any injunction issued; that the master In 
said suit, under a reference, has reported 
that no gains or profits have been proven to 
have been received hy, or to have arisen or 
accrued to, the defendant, from the manu- 
facture, use, or sale of the improvements 
patented in the plaintifiE's patent; that, in 
such suit against the defendant, the decision 
of the court was made under a misapprehen- 
sion on its part r s to the mode of operation in 
the process described in the plaintiff's pat- 
ent, Mr. Justice Nelson considering that the 
specification did not require either that the 
vessel containing the mixture of water ixnd 
fatty matter was to be entirely filled there- 
with, or that no steam was to be permitted 
in.it, whereas the specification makes both 
such conditions necessary; that, except for 
such misapprehension, tiie decision would 
not have been against the defendant; that 
the report of the master is correct; that the 
23i ED.CAS. — 78 



application for the extension of the plaintiff's 
patent was not made or proceeded with in 
conformity with law, and in such a ihanner 
as to give the commissioner of patents juris- 
diction of the application, and the extension 
was obtained by fraudulent and deceptive 
proceedings as against the public, and by col- 
lusion between the plaintiff and the then 
commissioner of patents; that the plaintiff, 
before obtaining his patent in the United 
States, had obtained in England a patent for 
the same invention, which English patent 
had expired previously to the extension of 
the patent for the United States, and that 
no prolongation of the term of the last 
named patent could legally be granted under 
the provisions of the law regulating exten- 
sions; that, in the suits brought in Ohio, in 
1868, the defendants therein did not set up, 
as a defence, that the extension of the patent 
was void by reason of want of jurisdiction 
in the commissioner of patents, and the de- 
fences therein set up as to the invalidity 
of such extension were not urged or argued 
in the court, on final hearing, and were not 
considered or passed upon by the judge by 
whom the suits were decided, and it was not 
decided by the court that the extension of 
the patent was valid; that the decision of 
the court in the two suits brought in Ohio, in 
18G8, was not founded on the testimony in- 
troduced in those suits, and was not a deci- 
sion on the real merits of those suits, as 
established by the evidence therein, but such 
decision was based upon, and declared to be 
given by reason of, the" adjudications pre- 
viously made in the suit in Ohio, and in the 
suit in this court; that the judge who ren- 
dered the decision declared in it, that he 
was not at liberty to consider the questions 
involved, unembarrassed by previous judg- 
ments, and that, although the record in the 
suits, in reference to views which< a superior 
court might take, contained matei'ial addi- 
tional proof, they Avere not such as to au- 
thorize the same couit to overrule its former 
deliberate adjudications, and the cases al- 
ready decided as to the patent must be fol- 
lowed, and that said judge, after having re- 
ferred to the defences set up in those suits, 
used the following language: "I thus briefly 
advert to the leading objections, solely to 
show that they are disposed of by the pre- 
vious cases, and not to discuss them upon 
principle. Were I at liberty to treat the 
whole case upon principle, I fear I should 
be compelled to give the patent a more lim- 
ited construction than it has received;" 
that, in those suits, the court refused to or- 
der an injunction against the defendants 
therein, but held that a bond should be re- 
ceived from the defendants; that the plain- 
tiff has never applied to practical use the 
improvements described in his patent; that, 
as so described, they are incapable of being 
applied to practical use; that the patent is 
void, for the reason that no adequate means 
are described or shown in the specification 
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or drawings, whereby the alleged invention 
can he reduced to practice; that the means 
of practising such invention, described in the 
specification and shown in the drawings, and 
stated in the patent as being, in the belief 
of the patentee, the best mode of carrying 
the invention into effect, are pernicious and 
dangerous, owing to the degree of heat and 
pressure required, and would also result in 
the destruction of the glycerine of the fat, 
and be otherwise impracticable and devoid 
of utility; that the claim of the patent does 
not set forth a patentable subject-matter, 
and that, by reason thereof, the patent is 
void; that, in view of the state of the art 
to which the patent pertains, the defendant 
has a right to use the process he employs, it 
being a far superior process to that described 
in the patent, and differing therefrom in 
principle, in mode of operation, and in effect 
produced; and that he is now using, and has 
been using since the 9th of January, 1868, 
the same process for decomposing fatty acids 
which he was using at the time of the com- 
naeneement of the former suit against him, 
and that he has continually used such pro- 
cess, and has never used any other process. 
The answer further states, that the defend- 
ant has, since the 9th of January, 1868, de- 
composed fat into fat acids and glycerine by 
a process or method patented to Wright and 
Fouche, in which water at a high tempera- 
ture and under pressure is employed, but an 
active automatic circulation of the moisture 
through tlie fat is provided for, and such cir- 
culation is absolutely necessary for the oper- 
ation of the process, and without such circu- 
lation the process would be more expensive 
than saponification by lime; that the process 
so used by the defendant differs materially 
fx'om the process patented to the plaintiff, not 
only in degree of temperature and pressure, 
but in the circulation of the moisture through 
the fat, which is not permitted by the plain- 
tiff's process; that the defendant's process 
is the same as that referred to in his answer 
to the bill in the former suit by the plaintiff 
against him; that the process as employed 
by him since the 9th of January, 1868, is as 
follows: The apparatus consists of two boil- 
ers connected hy two pipes, one of which 
connects the top of the lower boiler with the 
upper portion of the upper boiler, and the 
other connects the bottom of the upper boil- 
er with the lower part of the lower boiler, 
running through the top of the latter. The 
lower boiler and a small portion of the upper 
boiler are filled with hot water, and the re- 
maining portion of the upper boiler is filled 
to within about two feet of its height, or 
about ten-twelfths full, with hot fat. Fire 
is then applied to the lower boiler, and the 
water subjected to a temperature of about 
374° Fahrenheit. The water, being heated, 
rises, with the steam, through the first-men- 
tioned pipe, to above the surface of the fat, 
then descends through the fat with the water 
formed by the condensation of the steam. 



to the bottom of the upper boiler, whence it 
is conducted, by means of the secondly men- 
tioned pipe, to the lower part of the lower 
boiler; and this process of circulation is con- 
tinually repeated. The pressure is run up 
to about twelve atmospheres, and maintained 
about twelve hours. The boilers used are 
about two feet in diameter, the upper boiler 
being about twelve feet in height, and the 
lower boiler about six feet in height— that 
the process used by the defendant prior to 
December, 1860, was substantially as fol- 
lows: A tank was used, provided with steam 
pipes fitted with holes, to let the steam en- 
ter the tank. Into this tank was put about 
a foot of water, and into this tank the fat 
was thrown, and heated by steam, when 
there was added the milk of lime with a 
large excess of water. The tank was then 
covered, and the steaming continued for six 
or eight hours. This operation being com- 
pleted, the glycerine produced was drawn 
off, and the fat acids in combination with the 
lime shovelled into an adjacent tank and 
heated by steam, with diluted sulphuric acid. 
The fat acids thus liberated were then dx'awn 
off and settled, and then run into pans to 
form cakes, which were then subjected to 
hydraulic pressure, and afterwards pressed 
in a hot press until all traces of oleic acid 
were pressed out. Fourteen pounds of lime 
and twenty-eight pounds of sulphuric acid 
were used to each hundred pounds of fat- 
that, since the 9th of January, 1868, the de- 
fendant has decomposed into fat acids and 
glycerine about four and a half million of 
pounds of natural fat, saving, by the Wright 
and Fouehg process used by him, about six 
hundred and thirty thousand pounds of lime, 
and about eleven hundred and sixty thou- 
sand pounds of sulphuric acid; that, by the 
Wright and Fouche process used by the de- 
fendant since January 9th, 1868, there may 
have been two per cent, of fat saved, de- 
pending upon the care exercised in obtaining 
the product; and that the solution of gly- 
cerine now obtained by the defendant is of 
greater strength and purity than that ob- 
tained prior to the use by him of the Wright 
and Fouch6 process, commenced in Decem- 
ber, 1860. The answer then sets up, as es- 
tablishing the want of novelty in the plain- 
tiff's invention, twenty-one publications and 
patents. All of these except six were either 
set up in the answer of the defendant in the 
former suit against him, or in the answers 
in the Ohio suits of 1868, or were introduced 
on the reference before the master in such 
former suit against the defendant. Those 
six are the Encyclopedie Roret, of 1849; the 
French patent to M. Appert, of 1823, in vol- 
ume 15 of the Brevets d'Invention, of 1828; 
the loth volume of the Journal of the Frank- 
lin Institute, of 1848; the English patent to 
William Hawes, of 1839; the English patent 
to Samuel Guppy, of 1839; and the English 
patent to Alexander Alliot, of 1851. The an- 
swer also avers, that, upon the questions of 
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novelty, originality, and the prior state of 
the art, as affecting the validity of the plain- 
tiff's patent and the question of infringe- 
ment, sixteen of the said twenty-one .publi- 
<;ations and patents were not cited or offered 
in evidence by the defendant in the former 
suit against him, and were not known to 
the court at the time the decree was made, 
^nd that such evidence would have mate- 
rially affected the decree in the suit. 

I must regard the decisions in the three 
suits in Ohio, and the decision of Mr. Jus- 
tice Nelson in the suit in- this court, followed 
by the decision on the hearing on the excep- 
tions to the master's report in that suit, and 
the fact of the extension of the patent, its 
extension having been, as it appears, op- 
posed by the defendant, on testimony put in 
by him, as establishing the novelty of the 
plaintiff's invention and the validity of his 
patent. So, too, the fact that the use of the 
Wright & Fouche process is an infringement 
of the patent, cannot be doubted. 

The objection, that the plaintiff's inven- 
tion, as described in his patent, cannot pro- 
duce the results claimed in the patent, has 
been considered and disposed of adversely to 
the defendant, in the decision given on the 
hearing on the exceptions to the master's re- 
port, in the former suit against the defend- 
ant 

The objection, that the decision of Mr. Jus- 
tice Nelson was made under a misapprehen- 
sion on his part as to the mode of operation 
In the process described in the plaintiff's pat- 
ent, is also without foundation. It is al- 
leged, that Mr. Justice Nelson considered 
that the plaintiff's specification did not re- 
quire either that the vessel containing the 
mixture of water and fatty matter should be 
entirely filled therewith, or that no steam 
was to be permitted in it, and that the speci- 
fication makes both such conditions neces- 
sary. On full consideration, I concur in the 
views of Mr. Justice Nelson on these points, 
And have no doubt that his interpretation of 
the specification in regard to them was cor- 
rect. 

As to the validity of the extension, as it 
is regular on its face, no question of in-eg- 
ularlty or fraud in granting it can be raised 
by an infringer, in a suit against him for in- 
fringement. Philadelphia & T. R. Co. v. 
Stimpson, 34 Pet. [39 TJ. S.] 458; Stimpson v. 
West Chester R. Co., 4 How. [45 XJ. S.] 404; 
Providence Rubber Co. v. Goodyear, 9 Wall. 
'[76 U. S.] 796; Seymour v. Osborne, 11 Wall. 
[78 U. S.] 543, 545. 

The expiration of the English patent be- 
fore the patent for the United States was ex- 
tended, formed no objection to such exten- 
sion. 

In the decision of the court, given by Judge 
Bmmons, in the two suits brought in Ohio, 
in 18G8, he used this language: "Although 
the record in this case, in reference to some 
views which a superior court may possibly 
take, contains some material additional 



proofs" (beyond those in the previous case 
in Ohio, and those before Mr. Justice Nelson 
in the case in this court), "still they are not 
such as to authorize the same court to over- 
rule its former deliberate adjudications, and 
to disregard thejudgments of a co-ordinate one 
in a case in all respects substantially like it. 
Especially is this so where the judge deliver- 
ing the opinion has taken so leading a part 
in all the discussions upon this subject in 
the court of last resort. After much consid- 
eration, I am confident that, without a viola- 
tion of judicial propriety and the best in- 
terests of all who pursue or defend here, the 
cases already decided between these same 
parties must be followed. It would greatly 
impair the influence of the court, and the 
confidence of the suitors, if any succeeding 
judge turned it into one of appeal for all 
questions previously decided. Where doc- 
trines are reconsidered, as often they are 
and should be, the circumstances of the case 
must be exceptional, and furnish the justifi- 
cation for the action in each instance where 
it is taken. There are none such in this 
case. More than ordinary deliberation at- 
■ tended the previous discussions and judg- 
ments." These are wise and sound views, 
and are fitly applicable to the action of this 
court on the present motion. Nothing is now 
presented to this court which would author- 
ize it to overrule the deliberate adjudication 
formerly made by it. That adjudication is 
fortified by the decisions of the court in 
Ohio. 

The point urged, that the defendant uses 
a different degree of heat and a different 
pressure from those set forth in the plain- 
tiff's patent, is considered and disposed of by 
Mr. Justice Nelson, in his opinion. 

In support of the objection that the plain- 
tiff never applied to practical use the Im- 
provements described in his patent, and that 
they are incapable of being applied to prac- 
tical use. the defendant relies on two letters 
written by the plaintiff, one dated London, 
June 2oth, 1856, to Thomas Emory & Son, of 
Cincinnati, and the other dated London, July 
20th. 1857, to M. de Fontaine Moreau. But 
these letters lead to the opposite conclusion. 
The first letter shows, that the plaintiff had, 
in factories in London and Paris, exposed 
the fat and water to a higher heat and 
pressure for a shorter time, and to a lower 
heat and pressure for a longer time, and had 
come to the conclusion that the latter mode 
of operation was the more convenient one, 
and had, in connection with' it, used an agi- 
tator in an ordinaiy digester; and that he 
was about putting up at Price & Co.'s works, 
in London, an apparatus on that plan, capa- 
ble of treating several tons per day. The 
lower heat and pressure are within the pat- 
ent, as has been shown by Mr. Justice Nelson, 
and the question of the use of an agitator was 
co"sidered in the opinion given on the hearing 
of the exceptions to the master's report, in the 
former suit in this court against the defend- 
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ant. The second letter shows, that, at the i 
time it "was written, the plaintiff's process 
was being successfully worked in the factory 
of Price & Co., in I/ondon, at a moderately 
low pressure. In 1860, the plaintifE's pro- 
cess was put into practical use in Cincinnati, 
in an old form of apparatus. In 1862, it 
was put into use in Cincinnati, under li- 
cense from the plaintiff, in another old and 
different form of apparatus; and, by 1867, 
ten factories in the United States were work- 
ing the process mider such license. In Sep- 
tember, 1860, the defendant was notified by 
the plaintiff, in writing, not to infringe the 
patent by using the process he has used, but, 
in December, 1860, he commenced to prac- 
tically operate with the Wright and Fouchg 
apparatus, and he has ever since continued 
to do so. 

The defendant, in using the apparatus de- 
scribed by him In his answer as that which 
he uses, uses the plaintifE's process, and in- 
fringes the patent. The process he used 
down to the time he adopted the plaintiff's 
process, was the lime saponification process. 
He now saves the lime and sulphuric acid 
which he used in that process, and also 
saves fat, and obtains a solution of glycerine 
of greater strength and purity. The answer 
admits, that, up to the time it was put in, 
the defendant had, since the 9th of January, 
1868, decomposed into fat acids and glycer- 
ine about 4,500,000 pounds of fat, and saved, 
by the use of the Wright and Fouche appa- 
ratus, about 630,000 pounds of lime, and 
about 1,160,000 pounds of sulphuric acid. If 
the price of lime be taken at only 's/jj,^ of 
a cent per pound, and the price of sulphuric 
acid at only 2^ cents per pound, the saving 
of lime for 40 months would have been $4,- 
725, and the saving of sulphuric acid for the 
same time would have been §29,000. The 
saving of fat, at 2 per cent, of the fat work- 
ed, would have been 90,000 pounds, for the 
40 months, equal, at 12 cents per pound, to 
§10,800. If the increased profit on glycer- 
ine, by reason of its greater strength and 
purity, be called i/g of a cent per pound on 
the fat worked, such profit, for the 40 
months, would have been $9,000. Thus, the 
defendant may properly be regarded as hav- 
ing saved, in 40 months, by the use of the 
plaintiff's process, §53,525, or at the rate of 
§1,338 12 per month. The bases of calcula- 
tion are tliose established on the hearing be- 
fore the master in the former suit in this 
court against the defendant, and the result 
shows the direct saving or profit which the 
defendant is making by continuing his in- 
fringement. 

The defendant points to nothing in the six 
publications and patents which his answer 
sets up, and which had not, in previous suits, 
been set up or introduced in evidence, which 
goes to destroy the novelty of the plaintiff's 
invention, and there is nothing in the other 
fifteen to justify the withholding of an in 
junction. 



The great merit and value of the plaintiff's 
invention, not only in the manufacture of. 
candles, but as a process for obtaining pure 
glycerine for use in the arts, are shown by 
evidence, and it is quite time that he should 
have effective protection. After the decision 
in his favor by Mr. Justice Nelson, on final 
hearing, a perpetual injunction would un- 
doubtedly have been ordered to issue, as a 
part of the interlocutory decree, but for 
some special considerations which induced 
the judge to suspend the injunction until the 
final decree, if the defendant should give a 
bond in $20,000, conditioned to pay, on final 
decree, either in this court or in the supreme 
court, all sums of money which should be 
found due from him to the plaintiff on the 
accounting before the master, on the filing 
and confirmation of the report on such ac- 
counting. The bond was given and no in- 
junction was issued. If the original term of 
the patent had not expired, a perpetual in- 
junctitm would now be ordered, as a part of 
the final decree. The plaintiff ought to be 
in no worse position because his patent has 
been extended, and he is compelled to make 
the present motion. I see no ground for 
allowing a bond to be given in this suit, as 
security, in place of issuing an injunction. 
The case is a clear one, on all points. Let 
an injunction- issue, according to the prayer 
of the bill. 

When the order for the injunction came up 
for settlement, the defendant expressed his 
willingness to take a license from the plain- 
tiff, under the extended letters patent, at the 
usual rate of license established by the 
plaintiff. Thereupon, an order was made, 
that, unless the defendant should accept and 
execute a license, duly executed bj'^ the plain- 
tiff', in the usual form, within ten days, un- 
der the extended letters patent, an injunc- 
tion should issue, as prayed for in the bill. 

[On appeal to the supreme court, the above 
decree was reversed. 19 Wall. (80 U. S.) 287.] 



Case Ko. 14,043. 

TILGHilAN V. MITCHELL. 

[2 Fish. Pat. Cas. 518.] i 

Circuit Court, S. D. New York. Nov., 1S64. 

Patents— Decomposition of Fatty Bodies — 
Results — PiiOCEss. 

1. The improvement patented to Tilghman is 
the invention of a process for producing fat 
acids and glycerine from fatty or oily bodies, 
which process consists in the action of water up- 
on these bodies at a high temperature and pres- 
sure, and which may be effected in any vessel 
adapted to such use. 

2. Tilghman was the iirst person that dis- 
covered the chemical fact that fatty or oily sub- 
stances could be decomposed, and the fatty acids 
and glycerine separated by the action of water 
at a high temperature and under pressure. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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3. It is not to be supposed that the patentee 
Intends to produce a result, which the common- 
est knowledge and experience in the business of 
life would show to be utterly impracticable. 
This moderate de^ee of knowledge, at least, 
should be kept in view in construing the general 
terrfis of the description. 

[Cited in Roberts v. Schreiber, 2 Fed. 867.] 

4. If the defendant has discovered new means 
of carrying into effect the complainant's process, 
he may be entitled to a patent for that improve- 
ment. But this would furnish no right to the 
use of the process. 

[Cited in Whitney v. Mowry, Case No. 17,- 
592.] 

5. The question is, does the defendant, what- 
ever may be his vessel or machinery, manufac- 
ture or produce fat acids and glycerine from fat- 
ty bodies by the action of water at a high tem- 
jjerature and pressure, according to the process 
as explained by the plaintifE in his specification? 

This was a bill in equity, filed [by Rich- 
xird A. Tilghman] to restrain the defendant 
[Roland G. Mitchell] from infringing letters 
patent [No. 11,766] granted for an "improve- 
ment in processes for purifying fatty bodies," 
granted to complainant October 3, 1S54. The 
claims, and a portion of the specification, will 
"be found in the report of the case of Tilgh- 
man v. Werk [Case No. 14,046]. 

George Harding and E. W. Stougbton, for 
<;omplainant. 

G. C. Goddard and O. M. Keller, for defend- 
ant. 



NELSON, Circuit Justice. The bill is filed, 
in this case, to restrain the defendant from in- 
fringing a patent gi'anted to the complainant 
for a new and useful improvement in process- 
es for purifying fatty bodies, bearing date 
October 3, 1854, securing the exclusive right 
to the invention for fourteen years from Jan- 
uary 9 preceding. 

The patentee declares that his invention con- 
sists of a process for producing free fat acids 
and solution of glycerine from fatty and oily 
bodies of animal and vegetable origin, which 
contain glycerine as their base; for this pur- 
pose, he subjects the fatty or oily bodies to 
the action of water at a high temperature and 
pressure, so as to cause the elements of these 
bodies to combine with water, and thereby 
obtain, at the same time, free fat acids and 
glj'ceriue. He mixes the fatty body to be 
operated upon with from a third to a half of 
its bulk of water, and the mixture is to be 
placed in i.ny convenient vessel in which it 
can be heated to the melting point of lead, 
until the operation is complete. The vessel 
must be closed, and of great strength, so that 
the requisite amount of pressure may be ap- 
plied to prevent the conversion of the w.ntpr 
into steam. 

The patentee then states that the process 
may be performed more rapidly, and also con- 
tinuously, by causing the mixture of fatty 
matter and water to pass through a tube or 
continuous channel, heated to the temperature 
already mentioned, the requisite pressure for 



preventing the conversion of water into steam 
being applied during the process. 

He then gives a particular description and 
drawing of this mode of carrying into efEect 
his process, but claims no part of it as his 
invention. 

The patentee states that the melting point 
of lead has been mentioned as the proper 
heat to be used in the operation of his pro- 
cess, as it has been found to give good re- 
sults. But the change of fatty mattei' into 
fat acid and glycerine takes place with some 
materials (mentioning some of them) at a low- 
er rate of heat, and the decomposing action 
of the water becomes more powerful as the 
heat is increased. 

He adds, that by starting the apparatus at 
a low heat, and gradually increasing it, the 
temperature giving products most suitable to 
the intended application of the fatty body em- 
ployed, can easily be determined. 

The fatty acids, he observes, thus produced, 
may, like those obtained by other methods, be 
used in the manufacture of candles and soaps, 
and be applied to various purposes according 
to their quality. Some fatty bodies, particu- 
larly when impure, generate, during the pro- 
cess, a portion of acetic or other soluble acid; 
in such cases, he says, he adds a correspond- 
ing quantity of alkaline or basic matter to the 
water and oil before they are pumped into 
the tubes. 

The patentee then sets forth his claim, 
which is— "Having now described the nature 
of my said invention, and the manner of per- 
forming the same, I hereby declare that I 
claim as my Invention the manufacturing of 
fat acids and glycerine from fatty bodies by 
the action of water at a high temperature 
and pressure." 

It will be seen, not only from the specifica- 
tion, but also from the claim, that the im- 
provement patented to the complainant is the 
invention of a process for producing fat acids 
and glycerhae from fatty or oily bodies— which 
process consists in the action of water upon 
these bodies at a high temperature and pres- 
sure, and which may be effected in any ves- 
sel adapted to siich use. 

There is no claim for the vessel or machin- 
ery thus used; but, as it was essential to the 
validity of the process, as an invention, to 
show how it may be adapted to practical use. 
two modes are pointed out — one, any con- 
venient vessel well known to the art, and 
which some of the witnesses called a digester, 
the other, the coil apparatus; in either of 
which, as appears from the proofs, the pro- 
cess could be can-ied into practical effect, ac- 
cording to our construction of the patent. 

It was urged on the argument by the learn- 
ed counsel for the defendant, that, upon the 
terms of the specification, the vessel must be 
entirely filled with mixture of the water and 
fatty matter, and then be closed, and the con- 
tents heated to the point of melting lead, and- 
no steam be permitted to be made in the ves- 
sel; and that, upon this hypothesis, no vessel 
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could be made of sufficient strength to en- 
dure the pressure; hut we do not agree to this 
construction. In the first place, the degree of 
heat was given only as the maximum, r.nd 
under which the process could be most i-apidly 
carried into effect. For the patentee, speak- 
ing upon this part of the specification, says 
that no fixed degree of heat can be given, as 
the different fatty or oily substances that 
may he used will require different degrees; 
and that, by starting the vessel at low heat 
and gradually increasing it, the best tem- 
perature may be ascertained for the particu- 
lar substance used. 

In the next place, we can not agree that a 
fair construction of the specification tends to 
the conclusion either that the vessel was to 
be entirely filled, or that no steam was to be 
permitted in it. No doubt, it is true, as urged 
for the defendant, if thus filled, and the ves- 
sel closed, and the contents heated to the 
point of melting lead, or under a pressure that 
would prevent the existence of steam, the pro- 
cess would be utterly impracticable; and 
doubtless, the patentee knew this would be 
the result as well as any of the experts. 

It would require but the commonest knowl- 
edge and experience in the business of life to 
reach such a conclusion. 

This moderate degree of knowledge, at least, 
should be kept in view in consti-uing the gen- 
eral terms of the description. 

Beside, the patentee does not direct that the 
vessel should be entirely filled. This is an 
inference of the learned couLsel, from the di- 
rection that the vessel must be closed and be 
of great strength, so that the requisite amount 
of pressure be applied to prevent the conver- 
sion of the water into steam. 

Now, all that was intended, as is apparent 
from the context, by the patentee was, that 
the pressure should be so great as to pre- 
vent the body of the water in the vessel from 
passing into steam, as the heated water was 
the element that separated the fatty acids and 
glycerine. That there would necessarily be 
some steam, must have been obvious to the 
patentee, as well as to any one of common 
observation. 

Now, upon this interpretation of the patent, 
and which, we think, is the sound one, we 
repeat what we have already said, that the 
process could, and has been, carried into suc- 
cessful operation by the means pointed out 
by the patentee. 

Previous to the date of this invention, there 
were but two modes known or in practical 
use for decomposing fatty substances, and ob- 
taining from them fatty acids and glycerine- 
one called the lime saponification process, the 
other known as the distillation process. It is 
not material to give a particular description 
of these modes of separating the fatty acids 
and glycerine; it is sufficient to say that they 
were different from the patentee's in the pro- 
cess or mode of producing the result, much 
more expensive and tedious, and have gen- 
erally gone out of use, both in this country 



and in England, since the complainant's im- 
provement has become generally known and 
practiced. 

We have looked through the proofs in the 
case with some care, and, without going into 
them in this opinion, are satisfied that the^ 
complainant was the first person that dis- 
covered the chemical fact, that fatty or oily 
substances could be decomposed, and the fat- 
ty acids and glycerine separated by the ac- 
tion of water at a high temperature and \m- 
der pressure. 

Then, as to the hifringement, it is not ma- 
terial to inquire whether the vessel or ma- 
chinery used by the defendant is, or is not, 
similar to that described in the complainant's 
patent. 

These constitute no part of his invention. 
If the defendant, or the persons under whom 
he uses his machinery, have discovered new 
means of carrying into effect the complain- 
ant's process, he or they may be entitled to 
a patent for that improvement. But this 
would furnish no right to the use of the pro- 
cess. 

The question here is, does the defendant, 
whatever may be his vessel or machinery, 
manufacture or produce fat acids and glycer- 
ine from fatty bodies by the action of water 
at a high temperature and pressmre, accord- 
ing to the process as explained by the plahi- 
tiff in his specification? We are satisfied that 
he does, and hence has infringed his patent. 

Our conclusion is, that the complainant 's 
entitled to a decree for an injunction and 
profits. 

[NOTE. For hearing on exception to the re- 
port of the master, to whom the case was refer- 
red, see Case No. 14,(M1. Pending the suit, the 
patent expired, but was extended for seven years 
from 1867. PlaintifE then instituted another suit 
against the respondent. Case No. 14,042. Both 
cases were carried tc the supreme court on ap- 
peal, and the decree in each case was reversed, 
and the cases respectively remanded, with direc- 
tions to dismiss the respective bills of com- 
plaint. 19 Wall. (86 U- S.) 2ST.] 
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TILGHMAN v. MOUSE. 

[9 Blatchf. 421; 5 Pish. Pat. Cas. 323: 10. G. 
574; Merw. Pat. Inv. 122.] i 

Circuit Court, S. D. Nonv York. Feb. 17, 1872. 

Patents — Improvement in Cutting Glass — 
Driven Sand — Noveltt. 

1. The letters patent granted to Benjamin C. 
Tilghman, October 18th, 1870, for an "improve- 
ment in cutting and engraving stone, metal, 
glass, &f..," are valid. 

2. The use, for ornamenting the surface of 
glass and metal, of the process described in let- 
ters patent granted to George F. Morse, No- 
vember 21st, 1871, for an "improvement in the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and hy Samuel S. B"'isher, Esq., and 
here reprinted by permission. The syllabus 
and opinion are from 9 Blatchf. 421, and the 
statement is from 5 Fish. Pat. Cas. 323. Merw. 
Pat Inv. 122. contains only a partial report.] 
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ornamentation and dressing of the surfaces of 
glass and other substances, is an infringement 
of the first claim of the said patent, to Tilghman, 
-which is, "The cutting, boring, grinding, dress- 
ing, engraving, and pulverizing of stone, metal, 
glass, pottery, wood, and other hard or solid 
substances, by sand used as a projectile, when 
the requisite velocity has been artifically given 
to it by any suitable means." 

3. The word "artificially," in such claim, and 
throughout the specification of the Tilghman 
patent, covers the falling of sand through a ver- 
tical tube, high enough to enable the sand to ac- 
quire suSicient velocity to do its work. Such 
claim is a claim for a process or art. 

4. The invention of Tilghman consists in the 
discovery, that a stream of sand, driven with 
sufficient velocity to cause the grains of sand, 
through their own velocity and momentum, to 
act as projectilfcs against the article to be cut or 
dressed, Tvill do the work effectually, without 
any vehicle to carry the sand into contact with 
the article, and without any contact between 
anything and the article, except the sand. 

[Cited in Andrews v. Carman, Case No. 371.] 

5. Such invention was not anticipated by a 
process in which sand or emery was rubbed 
against the surface of glass by the wires of a 
rotating wire brush; or by the use, on a locomo- 
tive engine, of a stream of sand, combined with 
a jet of steam, to drive cows from the track of 
a railroad. 

[This was a bill in equity by Benjamin 0. 
Tilghman against George F. Morse.] 

[Motion for provisional injunction. Suit 
brought upon letters patent [No. 108,408] for 
an "improvement in cutting and engraving 
stone, metal, glass," etc., granted to com- 
plainant October 18, 1870.] 2 

George Harding, for plaintiff. 
Charles B. Stoughton, for defendant. 



BLATCHFORD, District Judge. This is a 
motion for a prjivisional injunction, founded on 
letters patent granted to the plaintifE October 
ISth, 1870, for an "improvement in cutting 
and engraving stone, metal, glass, &c." The 
specification says: "My invention consists 
in cutting, boring, grinding, dressing, pulver- 
izing, and engraving stone, metal, glass, wood, 
and other hard or solid substances, by means 
of a stream of sand or grains of quartz, or 
of other suitable material, artificially driven 
as projectiles rapidly against them by any 
suitable method of propulsion. The means 
of propelling the sand which I prefer is by a 
rapid jet or current of steam, air, water, or 
other suitable gaseous or liquid medium; but 
any direct propelling force may be used,'a's. 
for example, the blows of the blades of a 
rapidly revolving fan, or the centrifugal force 
of a revolving drum or tube, or any other suit- 
able machine. The greater the pressure of 
the jet, the higher will be the velocity im- 
parted to the grains of sand, and the more 
rapid and powerful their cutting effect upon 
the solid substance. At a high velocity of 
impact, the grains of sand will cut or wear 
away substances much harder than them- 
selves. Corundum can thus be cut with 

2 [From- 5 Fish. Pat. Cas. 323.] 



quartz sand, and quartz rock can be cut or 
worn away by small grains or shot of lead. 
I have sometimes used iron sand, composed 
of smaH globules of cast iron. By the term 
sand, in this specification, I mean small grains 
or particles of any hard substance, of any 
degree of fineness, of which common quartz 
sand is a type. The hardest steel, chilled 
east iron, or other metal, can be cut or ground 
by a rapidly-projected stream of quartz sand. 
Articles of east or wrought metal may have 
their surfaces thus smoothed and cleaned 
from slag, scale, or other incrustation. The 
surfaces of wrought stone in buildings or 
elsewhere can thus be cleaned and refreshed. 
By means of stencil plates, screens, or suit- 
able covering substances, letters or designs 
can thus be cut or engraved upon hard sub- 
stances. By varying the shape, number, and 
direction of the projected streams of sand, 
and by giving to them and to the articles 
treated suitable movements by means of 
lathes, planing, or drilling machines, or other 
known mechanical devices, cuts or holes may 
be made of any shape or size. "When sand 
of a brittle nature, such as quartz or emery, 
is very rapidly projected against a hard ma- 
terial, the grains are broken by the shock, into 
fine powder, and the process may thus be 
used as a method of pulverization. Where a 
jet of water under heavy pressure is used, 
as in hydraulic mining, the addition of sand 
will cause it to cut away hard and close- 
grained substances, upon which the water 
alone would have little or no effect. Peb- 
bles or stones of size and weight as great as 
can be rapidly projected by the jet of water 
used will have a battering, penetrating, and 
dislocating effect, which will assist the disin- 
tegrating and scouring action of the water. 
Heretofore, when sand has been used as a 
gi'inding or cutting material, it has been ap- 
plied between solid substances, moved over 
each other under heavy pressure, so as to 
make a series of scratches, as in the ordinary 
cutting of stone and glass, or else in a solidi- 
fied form, as in a grindstone or sandpaper, or 
sometimes in a semi-fl,uid state, as when a 
body is rubbed or moved in a mass of sand. 
The peculiar feature of my invention, which 
distinguishes it from other methods of cut- 
ting and grinding, is, that each grain of sand 
acts, by its own velocity and momentum, like 
a bullet or projectile, and pulverizes, cuts, or 
indents the object it strikes. From this pe- 
culiarity of action, it results, that some sub- 
stances, which, though comparatively soft, 
are also tough, or malleable, or elastic, and 
not pulverizable by a blow, such as copper, 
lead, paper, wood, or caoutchouc, for exam- 
ple, are less rapidly cut and ground by the 
sand blast, pa;rticularly at moderate veloci- 
ties, than some much harder substances 
which are brittle or pulverizable, such as 
stone, glass, or porcelain. Another peculiar- 
ity of the sand blast is, that the grinding or 
cutting action takes place upon irregular sur- 
faces, cavities, corners, and recesses hardly 
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accessible to ordinaiy methods. I belieTe 
that steam will generally be found the most 
convenient impelling jet, particularly for high 
velocities, but, in some localities, air or water 
may be cheaper." 

The specification then describes, with ref- 
erences to a drawing annexed, a method of 
carrying the invention into effect, for cutting 
stone by means of quartz sand projected by 
a jet of steam. It then proceeds; "For pur- 
poses where only a small quantity of mate- 
rial is to be cut or gi-ound away from the 
surface of a hard substance, and where only 
a moderate velocity of the sand is required, 
I have found the current of air produced by 
the ordinary rotary fan to be convenient. I 
have used this method for grinding or de- 
polishing glass, china, or potteiy, either on 
entire surfaces, or on surfaces partially cov- 
ered and protected, so as to produce an en- 
graving of letters, ornaments, or designs. In 
engraving designs, air is more convenient 
than steam as an impelling jet, in this re- 
spect, that the sand keeps dry and rebounds, 
leaving the pattern clear, while with steam 
the sand becomes damp, and is apt to adhere 
to and clog the fine lines and corners. The 
sand, being fed into the fan, is can-ied along, 
by the currents of air, in a tube or close 
tiTink, and strikes upon the glass, which is 
held or moved opposite the mouth of the 
trunk, and cuts, grinds, or stars its surface. 
One arrangement, which I have found con- 
renient for flat glass, is, to cause the air cur- 
rent from the fan to descend in a narrow 
vertical tube of a cross section about three 
feet long by one inch wide, into the top of 
which the sand is evenly introduced by nu- 
merous small pipes, at the rate of about twen- 
ty cubic inches per minute for each square 
inch of cross section. A travelling apron 
carries the sheets of glass gradually and reg- 
ularly beneaiai the sand blast, at about one 
inch distance. The finer the sand used, and 
the less the pressure of the blast, the finer is 
the grain of the depolished surface. Also, 
the finer the sand used, the more weak and 
delicate may be the texture of the covering 
substance used to produce the design. Good 
results have been obtained" with designs cut 
in a layer of wax, and with paper or lace 
pressed close to the glass, and using sand 
which passed through a sieve of fifty wires 
per inch, and an air blast of the pressure of 
about one inch of water. With sand reduced 
to very fine powder, and an air blast of a 
pressure of eight or ten inches of water, a 
very delicate depolishing of the surface of 
glass has been produced. Numerous pro- 
cesses are known and used in the arts for pro- 
ducing, painting, or transferring designs on 
surfaces. Any of these processes by which 
a design can be produced or transferred in 
a sufficiently tough and resistant medium, 
may be used to prepare a surface for being 
engraved by the sand blast. Many natural 
objects, such as plants, leaves, insects, &c.. 
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which can be fastened flat upon a surface, 
have sufiicient strength and resistance to a 
blast of fine sand to admit of their outline 
being thus engraved. Glass colored by a 
thin stratum of colored glass on one surface, 
may be ornamented by designs cut or ground 
through its colored stratum. Designs en- 
graved by the sand blast to a sufficient depth, 
either in relief or intaglio, on a smooth sur- 
face, slate or glass, for example, can be re- 
produced by known processes of printing. 
When the sand blast, at moderate velocities, 
is directed upon a metallic surface, it removes 
but little of the metal, but the grains of sand 
make innumerable small indentations of the 
surface, and produce a frosted, dull mat or 
dead appearance. By using suitable stencil 
plates, or covering substances, designs or de- 
vices can thus be engraved on metallic sur- 
faces. If desired, the sand may be propelled 
by a current of air produced by suction, or 
a partial vacuum made in any convenient 
manner, as by a fan or steam jet, or any other 
known machine; or the sand may be im- 
pelled by a mixed cuiTent of steam and air, 
produced by a steam jet in the ordinaiT man- 
ner. I have produced some cutting and grind- 
ing effects by sand impelled by the force of 
gravity. A sti-eam of sand fed into the top 
of a high vertical tube, at first falls slowly, 
but, after the air in the tube is set in motion, 
the sand gi-adually falls more rapidly, and 
can finally acquire velocity sufficient to gi-ind 
or depolish glass. I have described above 
several arrangements for projecting the same 
with the requisite velocity, but I do not mean 
to confine myself thereto. Any method or 
arrangement may be used by which sufficient 
velocity can be artificially given to the sand 
to enable it to cut or grind the object." The 
claims of the patent are seven in number. 
The first claim is the only one which it is pro- 
posed to consider in this ease, and is as fol- 
lows: "The cutting, boring, grinding, dress- 
ing, engi'aving, and pulverizing of stone, met- 
al, glass, pottery, wood, and other hard or 
solid substances, by sand used as a projectile, 
when the requisite velocity has been artifi- 
cially given to it by any suitable means." 

The defendant is using, for ornamenting 
the surfaces of glass and metal, the process 
described in letters patent [No. 121,119] 
granted to him November 21st, 1871. for an 
"improvement in the ornamentation and 
dressing of the surfaces of glass and other 
substances." The specification of that pat- 
ent states, that "the surfaces of the glass or 
other substances to be ornamented or 
dressed, which surfaces may be of plain, 
curved or other form, are subjected to the 
action of a falling or gravitating mass of 
corundum and emery, which compound con- 
stitutes the dressing material, substantially 
in the manner hereinafter described. The 
mechanism which I employ consists sub- 
stantially of one or more hoppers or recep- 
tacles for receiving the dressing material. 
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-and one or more tubes connecting with tlie 
receptacles, for conveniently directing tlie 
said material, during its gravitation, upon 
tlie glass or other substance to be dressed." 
The specification then describes, with refer- 
ences to a di-awing annexed, the machine 
to be used. A longitudinal box is divided, 
by means of partitions, into a series of 
hoppers, into each of which a mass of the 
-dressing material is placed. Pendent from 
the centre of each of the hoppers is a small 
tube about eight feet in length, through 
which the dressing material descends by 
gi'avitation, until it is discharged through 
the lower end of the tube. The upper ex- 
ti'cmity of each tube is provided with a 
slide valve, by which the quantity of dress- 
ing material which falls through the tube 
may be regulated or wholly shut off, A 
shallow tray under each tube receives the 
•dressing material as it is discharged. In 
each tray is a cushion on which the work- 
man rests the glass plate or other substance 
to be dressed. The dressing material is a 
compoimd of corundum in powder and em- 
■ery in powder. These substances, having 
been intimately mixed, are placed in the 
hoppers, the glass plates, or other substan- 
<;es, to be ornamented or dressed, are then 
held beneath the lower extremities of the 
tubes, and the slide valves are opened so 
as to allow the dressing material to descend 
by gravitation and fall upon the surface of 
the glass or other substance. The specifica- 
tion says: "The effect of this dressing ma- 
terial is to cut the surface of the glass or 
other substance, giving it a grained ap- 
pearance of beautiful hues, even texture, 
very ornamental and desirable. In order 
to produce designs of any desired pattern 
upon the glass or other substance, I place 
upon the surface thereof a pattern, cut out 
either in paper, cloth, textile material, met- 
al, paper gelatine, parchment, rubber," gutta 
percha, or collodion film, or any other film 
or suitable substance having such a nature 
that it will throw off or resist the action 
of the dressing material, and, when the 
aforesaid patterns are applied to the glass 
or other substance, and subjected to the ac- 
tion of the dressing material in the manner 
<lescribed, the glass or substance will be 
dressed or cut only in the open parts or 
Interstices of the pattern, while the parts 
of the glass or substance that are protected 
by the pattern will not be cut or acted upon 
by the dressing material, and thus some 
portions of the glass or substance will be 
cut or dressed, and the other portions left 
in their original condition, and the contrasts 
thus produced will form an ornamental con- 
figuration or dressing upon the surface of 
the glass or other substance. By continu- 
ing the action of the dressing material up- 
■on the surface of the glass or other sub- 
stance for a sufficient length of time, in 
'Connection with patterns of suitable na- 



ture, as described, I form raised patterns 
having almost any desired degree of relief. 
In the same manner, I also produce intaglio 
patterns or depressions to almost any de- 
sired degree, in the surface of the glass or 
other substance. The dressing material, as 
fast as it is discharged from the hoppers, is 
to be replaced in them again, either by at- 
tendants or by suitable mechanism. * * * 
I am aware of the patent granted to B. C. 
Tilghman, October 18, 1870, for cutting or 
dressing with sand projected against the 
object which is to be dressed or ornamented, 
and desire to disclaim all that is therein 
shown and described." The specification 
states that Morse's invention consists in 
the machine and in the compound described 
in the specification and pointed out in the 
claims. The claims are to, first, one or 
more hoppers and tubes, combined, as de- 
scribed, with a suitable* receptacle thereun- 
der for the article to be dressed or orna- 
mented, as and for the purpose set forth; 
and, second, a compound formed of coJxrse 
particles of corundum and emery intimately 
mixed and applied, as and for the purpose 
set forth. 

There can be no doubt of the great merit 
and utility of the plaintiff's invention. It 
has been extensively applied to practical 
use. The defendant, in his patent, dis- 
claims having been the inventor of any 
thing shown and described in the plaintiff's 
patent, and confines his claims to the me- 
chanical arrangement of a hopper, a tube t 
and a cushion in combination, and to the 
use of the mixed compound of corundum 
and emery. 

It is set up, in defence, that it has, for 
many years, been customary to deaden or 
roughen parts of the surface of articles of 
smooth glass, by covering over certain por- 
tions with thin sheets of metal, or other 
material, cut out into such shapes as to 
form or leave patterns or designs, and then 
subjecting the exposed surface of the glass 
to the frictional action of some suitable ma- 
terial, produced by such material striking 
against the exposed portion of the glass. 
It is not alleged that, prior to the invention 
of the plaintiff, a simple stream of falling 
sand or granulated substance was used to 
wear away or roughen the exposed portions 
of glass, but it is alleged that it was al- 
ways known that any solid or liquid ma- 
terial, falling continually on any surface, 
would wear away the latter, such as a 
water drip, or jets of falling water, perforat- 
ing stone. There is nothing in all this that 
touches the plaintiff's invention. His inven- 
tion consists in the discovery that a stream 
of sand, driven with suflicient velocity to 
cause the grains of sand, through their own 
velocity and momentum, to act as projectiles 
against tlie article to be cut or dressed, 
will do the work effectually, without any 
vehicle to carry the sand into contact with 
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the article, and without any contact be- 
tween anythiijg and the article, except the 
sand. 

This view disposes of the apparatus or 
process descrihed in the provisional speci- 
fication of John Robinson, in England, of 
December 13th, 1866, for "improvements in 
ornamenting glass," so as to produce a 
bright pattern or design on a rough or dead 
ground on the surface of the glass, or a 
dead pattern or design on a bright ground, 
and thus ornament globes or glasses for 
lamps, and dishes, decanters, and articles 
of glass in general, and fiat or eui'ved sheets 
or plates of glass. Robinson says, that, in 
ornamenting the glass, he applies, and se- 
cures to the glass, plates of metal having 
the form of that portion of the design which 
it is intended shall be bright, and then sub- 
jects the surface of the glass "to the ac- 
tion of a rotating ^vi^e brush fed with emery 
or sand and water, or other mateilal capable 
of roughening or deadening the surface of 
the glass," and that the surface of the glass 
is thereby roughened or deadened, except 
at the parts protected by the metal plates, 
"the said parts being unoperated upon by 
the wire brush," and being left bright. He 
states, that if the protecting plates have a 
pattern cut out of them, a roughened or 
deadened ornament or pattern on a bright 
ground is produced. It is urged, that this 
process of Robinson produces an action and 
effect very similar to that produced by the 
defendant in the use of a concentrated 
stream of granulated material falling or 
poured upon the article to be opei'ated up- 
on, at about right angles to its surface, 
where there is a greater or less accumula- 
tion of the material all the time, and where, 
during the displacement of the particles, a 
continuous friction and rubbing on the sur- 
face being operated upon is kept up; that 
the action and effect so produced by the 
defendant are not similar to what ocem-s in 
projecting, at a high velocity, a very small 
stream of sand against a surface obliquely; 
and that the process of Robinson is not a 
grinding process, but is one in which, by 
the action of the wires of the brush, the 
exposed surfaces are deadened or roughened, 
just as they are deadened or roughened, 
and not ground away, in the defendant's 
process. Whether the process of Robinson 
was pi'aetically of any use is not shown, 
and is left to conjecture. But, even if use- 
ful, in its employment, the surface of the 
glass was subjected "to the action" of the 
wire brush, and the parts roughened or 
deadened were put in that condition by 
being operated upon by the wire brush, as 
Robinson expressly states. It is true, that 
the brush was "fed with emery or sand and 
water." What part the emery or sand ful- 
filled is not stated — whether it, by means 
of the water, was held to the points of the 
wires In the brush, and was brought into 
contact with the surface of the glass, as 



such points revolved, or whether it formed a 
bed, kept fed, on the surface of the glass, 
such surface being maintained as horizontal- 
ly as possible, and the particles of emery or 
sand were rubbed by the revolving points of 
the wire brush against the glass. Robinson 
states that the emery or sand is capable of 
roughening or deadening the surface of the 
glass. But his process, so far as it can be 
understood, is to rub the emery or sand 
against the surface of the glass, by means 
of the rotating wire brush. There is no 
suggestion that the work is done by using 
the grains of emery or sand as projectiles, 
through the velocity and momentum im- 
paxted to them. If the rotation of the wire 
brush would make projectiles of the grains 
of emeiy or sand, bj'- a velocity of rota- 
tion sufficient to overcome their adhesion, 
through the water, to the wires of the 
brush, it would be a pure matter of ac- 
cident whether those projectiles would strike 
the glass. It seems probable that the sand 
and water were fed to the surface of the 
glass, and that the wire brash was used 
to scratch the grains of sand against the 
glass. The description is very vague. What- 
ever the process was, it would suggest to 
no one the plaintiff's invention, or the pro- 
cess used by the defendant. 

Grave reference is made, on the question 
of novelty, to patents granted for projecting 
a stream of sand combined with a jet of 
steam, from a locomotive engine, for the 
purpose of driving cows from the track of 
a railroad, and the learned expert who 
makes an affidavit on the subject says, 
with great trath, that the only difference 
between such use, in combination, of a jet 
of steam and a stream of sand, and the 
use by the plaintiff of the combination of a 
jet of steam with a stream of sand, is, that, 
in the former ease, the sand, after having 
had velocity imparted to it, came in con- 
tact with cows, while, in the latter case, 'it 
comes in contact with glass, stone, &c. This 
is the only difference, but in this difference 
lies the distinction between the two. No 
one, from observing the temporary opera- 
tion of the process on the animal, would in- 
fer that he could, by the same means, pro- 
duce the results which the plaintiff de- 
scribes. Nor is there any resemblance in 
kind between those results and the result 
produced on the animal. 

It is urged that the plaintiff, in his first 
claim, claims the cutting, &e., of stone, &c., 
by sand used as a projectile, only when the 
requisite velocity is "artificially" given to 
the sand; that this confines him to a mode 
of propelling the sand such as he describes, 
or equivalent means; that, notAvithstanding 
what is said in the specification about "the 
force of gravity," the first claim does not 
allude to or cover the natm-al velocity ac- 
quired by the falling of a body; that such 
claim covers only velocity artificially given; 
that, in the defendant's process, the requi- 



[23 Fed Cas. page 1248] 



(Case No. 14,045) TILGHMAN 



site velocity is not artificially given to the 
sand; and that, therefore, the defendant 
does not infringe the first claim of the plain- 
tiff's patent. The plaintiff,* in his specifica- 
tion, not only states that he has produced 
some cutting and grinding effects by sand 
impelled by the force of gravity, and that 
a sti-eam of sand fed into the top of a high 
vertical tube at first falls slowly, but, after 
the air in the tube is set in motion, the 
sand gradually falls more rapidly, and can 
finally acquire velocity sufficient to grind or 
depolish glass, but he speaks of causing an 
air current, created by a fan, to descend 
in a vertical tube into the top of which sand 
is fed, against flat glass held about one 
inch below the bottom of the tube. The 
process used by the defendant is fully de- 
scribed in the plaintiff's specification. The 
word "artificially," in the first claim of the 
plaintiff's patent, and throughout the speci- 
fication, covers the falling of sand through 
a vertical tube high enough to enable the 
sand to acquire sufficient velocity to do its 
work. The work is done because the sand 
falls through a tube. It would not be done 
if the sand fell unconfined and unguided by 
a tube, not only because the tube concen- 
trates the sand and makes a stream of it, 
which can be directed effectively against a 
given space on an object, but because, as 
the plaintiff's specification states, the fall- 
ing of the sand in the tube, which is at first 
slow, sets the air in the tube in motion, 
and then the sand gradually falls more rap- 
idly until it finally acquires sufficient veloc- 
ity to do the work. There is thus pro- 
duced an artificial current of air. The air 
would have no current, if not set in mo- 
tion by the falling of the sand through the 
high vertical tube. This current of air gives 
an artificial velocity to the falling sand, 
greater than the natural velocity which, as 
a falling body, it would have outside of 
the tube. Such artificial velocity grows to 
be the requisite velocity. The requisite ve- 
locity is thus artificially given to the sand. 
The artifice is the confinement of the falling 
sand in a high vertical tube, into the top 
of which it is fed, with free access of air to 
the tube. 

The first claim of the plaintiff's patent is 
for a process or art, and is valid. It is 
infringed by the defendant. There is no 
doubt as to the novelty and utility of such 
process. The fact that the plaintiff has ex- 
tensively applied it to practical use, and has 
been, and but for the infringement com- 
mitted by the defendant would still be, in 
the undisturbed possession, use and enjoy- 
ment of the exclusive privileges secured by 
the patent, and in receipt of the profits of 
the same, as averred in the bill, is not con- 
tradicted. An injunction must, therefore, is- 
sue, as prayed for. 

PPor other cases inTolving this patent, see 
Cases Nos. 14,039 and 14,040; Hartell v. Tilgh- 
\nan, 99 U. S. 547.] 
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TILGHMAN et al. v. TILGEMAN. 

[1 Baldw. 464.] i 

Circuit Court, D Pennsylvania, April Term, 
1S32. 

Equity— Reformation of Costbacts—Pleading* 

— Makriage Contract — Wife'.s Portion — 

Admissions in Anst^er — Executor. 

1. Equity will not enforce a contract which 
is not definite and precise in its terms, or re- 
form a written contract by a previous one by 
parol on the same subject; any variance will be 
presumed to have arisen from a change of in- 
tention, in the absence of fraud, mistake or ac- 
cident, 

2. The writing must r-^eite or refer to some- 
thing by wliich to reform it, or there must be 
some matter of higner authority than the writ- 
ing to authorize it 

3. If a paper deliberately agreed upon to effect 
an object fails to do so by the death of the 
party who was to do the necessary act, equity 
will not give a remedy by setting up a previous 
agreement. 

4. A party must rely on the case stated in his 
bill or answer; if he sets out a contract in writ- 
ing, he cannot recover on a verbal one not set up 
in the bill or answer. 

5. Equity will not construe a marriage con- 
tract differently from its terms, in favour of 
the parties to the marriage, though they would 
do it in a similar ease in favour of the issue, 

6. By an agreement in consideration of an in- 
tended marriage, the portion of the wife was to 
be raised out of her real estate of which her 
father was tenant by the curtesy, by a sale after 
she arrived at twenty-one; the marriage took 
effect; the wife attained twenty-one, and died 
two months aftervards, without any act done 
by her towards the completion of the settlement, 
or any request by the husband to the father to 
have it done. Held, that as the act must be a 
concurrent one, the party who claims a remedy 
for non performance must aver and prove per- 
formance, or an offer and readiness to per- 
form, on his pait, 

7. Where ni*. time is fixed in the contract, the 
party desirous of performance must hasten it by 
a request. That none being made after the 
wife came of age, the father or his estate was 
not liable for the non performance. 

8. A general allegation in a bill against an ex- 
ecutor, that he retains the money of the estate 
in virtue of a pretended debt, claimed from the 
testator by a pretended contract which the bill 
denies, and the prayer of the bill is generally 
for an answer to the matters charged therein, 
does not make the answer of the executor evi- 
dence to support such debt, when he admits 
there is money of the estate in his hands, for 
which he must account if he does not establish 
the debt 

9. An answer denying the right of a complain- 
ant is evidence in favour of a defendant. But 
if he admits the right, and sets up new matter 
in bar: if he admits the charge, and avers a 
discharge at a different time by a distinct trans- 
action, or sets up an affirmative claim in his 
own right to the subject matter claimed by the 
complainant, it is not evidence in his favour; the 
defendant- musl make out his case as a plaintiff 
ought to do, 

[Cited in Ucid v- MoCallister, 49 Fed. 17.] 

This case arose on a bill filed by the com- 
plainants, who were legatees under the will 

1 fKeported by Hon. Henry Baldwin, Circuit 
Justice.] 
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of the late Chief Justice Tilghman, against 
E. S. Burd and Benjamin Chew, Jr., 
Esquires, his executors, praying for an ac- 
count of his estate and payment of their 
legacies out of the surplus. 

Separate answers were filed by the exec- 
utors, Mr. Burd admitting a balance on 
hand for distribution among the legatees, 
Mr. Chew claiming a right to retain it for a 
debt due him by the testator. The exist- 
ence of this debt was the only matter in con- 
troversy. By the will the testator devised 
the residue of his estate to his grandson, the 
son of the defendant, Chew, and the testa- 
tor's only daughter and child, in full proper- 
tj-; in case of the death of the grandson be- 
fore twenty-one and without issue, among 
other bequests was the following, "My son- 
in-law, Benjamin Chew, Jun., if living at 
the time of the death of my grandson as 
aforesaid, shall have for his own use 5000 
dollars lawful money aforesaid, in addition 
to the sum of 10,000 dollars to which he is 
at all events entitled at my death in risht 
of his late wife, by virtue of a bond which 
I gave her in my lifetime." Legacies were 
also given to the complainants. 

The will was dated the 16th of October, 
1819; the grandson died the 6th of April, 
1820, under age and without issue; the tes- 
tator died the 29th of April, 1827, without 
having altered his will, of which the defend- 
ants took the administration. The legacy 
of 5000 dollars and the post obiit bond of 
10,000 dollars were received by Mr. Chew 
before filing the bill. 

After reciting the will, &c., the bill pro- 
ceeds in the usual form and concludes with 
the following charge and prayer. 

"But now, so it is, may it please your hon- 
ours, that the said Benjamin Chew, Jun. 
and Edward S. Burd, combining and con- 
federating with others, to your orators un- 
known, whose names, when discovered, they 
pray leave to insert, with apt words to 
charge them as parties, pretend that the 
said personal estate of the testator, and the 
proceeds of the sale of the real estate ai*e 
not more than suflicient to pay and satisfy 
his funeral expenses, debts and legacies, by 
reason of an alleged debt to a very large 
amount, claimed to be due from the tesrator 
to the said Benjamin Chew, Jun., one of the 
said executors, upon a certain pretended 
contract or agreement entered into between 
the testator in his lifetime and the said Ben- 
jamin Chew, Jun. Whereas your orators 
charge that the testator never did enter in- 
to any such contract or agreement as is pre- 
tended, and that no debt is in law or equity 
due to the said Benjamin Chew, Jun., by 
virtue of the said pretended contract or 
agreement, or in any other manner whatev- 
er; or. that if the testator did ever enter 
into any such contract or agreement as is 
pretended, it was satisfied in his lifetime or 
by bequests and devises to the said- Benja- 
min Chew, Jun. in his will, which the said 



Benjamin Chew, Jun. has accepted. And 
the said executors do refuse to come to a 
just and fair account with your orators for 
the personal estate of the testator, and the 
proceeds of the sales of the real estates 
aforesaid, in order that the clear residue of 
the testator's estate may be ascertained, and 
to pay over to your orators such proportion 
of the same as they are entitled to receive 
under the directions of the said will. aH 
which actings and doings of the said exec- 
utors are contrary to equity and good eon- 
scifence, and greatly to your orators' prej- 
udice. In consideration whereof, and foras- 
much as your orators cannot have plain, ad- 
equate and competent remedy at law, to the 
end therefore that the said executors and 
their confederates, when discovered, on 
their oaths or affirmations, full, direct and 
true answers may make to all and singular 
the matters and things hereinbefore set 
forth as if they had been particularly inter- 
rogated thereon; and that they may render 
and set forth a just and true account of all 
and singular the personal estate of the said 
testator, and of the moneys arising from 
the sale of the said real estate, and pay over 
to your orators such proportion of the clear 
residue of the testator's estate as they are 
entitled to receive under the directions of 
the said will; and that your orators may 
have such further relief in the premises as 
is consistent with equity and good con- 
science, and as to this honourable court 
shall seem meet." 

As it was admitted that the executors had 
faithfully administered, and accounted for 
all the estate which came to their hands, it 
is not deemed necessary to refer to the an- 
swer of ilr. Burd, or to any other part of 
that of Mr. Chew, except what relates to the 
debt claimed to be due to him by the tes- 
tator, which is as follows: 

"And this defendant further shows for an- 
swer to the complainants' said bill the fol- 
lowing facts and circumstances, which, as 
he is advised and believes, clearly manifest 
the existence of a heavy debt due to him 
from the said testator, and justify and re- 
quire the appropriation of any funds which 
may be in the hands of the defendants as 
executoi-s in discharge thereof. 

"Previously to the intermarriage of this 
defendant, the terms and conditions upon 
which the marriage should take place were 
treated of, and an arrangement was made 
between the said testator, this defendant, 
and his father, Benjamin Chew, Esq., where- 
by it was mutually promised and agreed 
that the latter should give to this defend- 
ant, on the said marriage, land in fee simple 
valued at 5000 dollare. and allow him the 
interest of 25,000 dollars annually. Anu the 
said William Tilghman w^ould give for tho 
advancement of his daughter in the said 
marriage 30,000 dollars. And he further 
declared and promised to this defendant, 
and to his said father, that he, the said Wil- 
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liam Tilghman, would do on the occasion -of 
llie said marriage whatever the said Benja- 
min Chew the elder would do, and more. 

"On the day previous to the said marriage 
the testator aforesaid exhibited and presented 
to this defendant a paper in the proper hand- 
writing, and with the proper signature of the 
said William Tilghman, and received the as- 
sent in writing of this defendant to the same. 
The fourth schedule, hereto annexed, as part 
of this answer, is a true copy of the said pa- 
per and assent, and the original is ready to be 
produced to tliis honourable court.2 On the 
nth day of July, ISIG, the said marriage ac- 
cordingly took place. The said testator aft- 
en\'ards declared to the defendant's said fa- 

2 PhUadelphia, July 10, 181G. My Dear Sir, 
— As my daughter, to whom you are to be mar- 
ried is under age, I think proper to mention 
what I propose" to be done after she arrives at 
twenty-one; and from the conversation we have 
recently had, I make no doubt but it will be 
agreeable to you In order to procure an in- 
come we must resort to the Northampton es- 
tate, which, although valuable, is unproductive 
in its present state. I intend that so much of 
it shall be sold as will produce 30,000 dollars, of 
which 5000 may be expended in furniture, and 
the remaining 25,000 placed in your hands, to be 
used by you as you think proper. This capital 
of 25,000 dollars is to be considered, after your 
death, as a debt due from your estate. If your 
wife survives you she is to receive it from your 
estate, and if she dies before you she is to have 
the right of disposing of it as she pleases, either 
by last will and testament, or any writing in 
nature thereof, or any other writing executed 
in the presence of at l^ast two witnesses, dur- 
ing her coverture; but if she should die without 
making any such disposition, then, after your 
death, the said 25,000 dollars is to be distributed 
according to the law of Pennsylvania, in the 
same manner as it would be if your wifebad 
died possessed of it and unmarried. Provided, 
■Uiat if it should be made to appear by any 
books, writings or papers of yours, in what prop- 
erty, real or personal, the said 25,000 dollars 
stand invested at the time of your death, then, 
instead of that sum being considered as a debt 
against your estate, the spseific property shall 
go to your wife, if she survives you absolutely; 
or in case she dies before you, be subject to her 
disposition as aforesaid; and if she makes no 
disposition thereof, it shall descend or be dis- 
tributed, according to its nature, in the same 
manner as if she had died seised and possessed 
of it unmarried. I am, dear sir, very sincerely 
and affectionately, yours, William Tilghman. 

To Benjamin Chew, Jun., Esq. 

July 10, 1816.— The above proposals are per- 
fectly agreeable to me, and I engage to do any 
thing necessary on my part for carrying them 
into effect. B. Chew, Jun. 

WJUiam Tilghman, Esq. 

(Indorsed) 10 July, 181G.— W. Tilghman's pro- 
jiosals respecting his daughter's property to B. 
Chew, Jun., and Mr. Chew's assent as to the 
same. 

Mem. May 10, 1818. The settlement intend- 
ed to have been made of part of ray daughter's 
estate was prevented by her unfortunate death, 
soon after she came to the age of twenty-one. 
The land which was to have been sold with her 
concurrence, cannot now be sold, as the rever- 
sion, after my death, is vested in her infant son. 
Mr. Chew, however, will receive 10,000 dollars 
on my death, being the amount of a bond which 
I gave to my daughter, in consideration of her 
releasing to me her interest in certain parts of 
her real estate. William Tilghman. 
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ther what had been concluded and articled be- 
tween himself and this defendant by the con- 
tract of the 10th day of July, 1816; and al- 
though the stipulations thereof varied mate- 
rially from the original intent, meaning and 
views of the said f atner of this defendant, and 
from what had been previously agreed upon 
between them, yet, moved by his affection to- 
ward his son and daughter-in-law, and disre- 
garding the inequality of these subsequent 
conditions, for the first time then submitted 
to him, after the said marriage had taken 
place, but for and in consideration of the stip- 
ulations on the part of the said William Tilgh- 
man thus reduced to writing, he, the said fa- 
ther of this defendant, assented to the agree- 
ment made on the 10th day of July aforesaid, 
and undertook to add largely to the advan- 
tages he had previously agreed on for the said 
marriage, stipulating that in case of the de- 
fendant's death he would give to his family 
the same provision designed for the defendant 
himself in the event of his sm'viving his said 
father. The fifth schedule, hereto annexed 
as part of this answer, is a copy of the mem- 
orandum' made by the said William Tilghman, 
dated the 16th day of August, 1816, relative 
to this transaction, and supports the allega- 
tion of the defendant, while it exhibits the 
confirmation of the said testator of the con- 
tract which he had previously made.s 

"The defendant further states, that during 
the summer and autumn of 1816, and in the 
winter and spring of 1817, the said William 
Tilghman paid, at various times, to this de- 
fendant, and to others for him and for his 
use, according to and in part performance of 
the said contract of the 10th day of July, 
1816, the sum of 2500 dollars. These pay- 
ments are manifested by the copy of entries 
in the said William Tilghman's books, which 
form the sixth schedule hereto annexed.* 
In the autumn succeeding the marriage, the 
said William Tilghman requested this defend- 
ant and his wife, on their return from his 

3 August 16. 1816. I this day showed to B. 
Chew, Esq., the writing signed by his son Ben- 
jamin and myself, July 10th, 1816, respecting 
the disposition of my daughter's fortune, and he 
approved of it. I then mentioned to Mr. Chew, 
that my intimacy with him and confidence in his 
integrity, had rendered it unnecessary to enter 
into any thing like a contract with him concern- 
ing the estate to be given by him to his son; 
but that I took for granted, that in case of his 
son's death, leaving issue by my daughter, he 
would make the same provision for his son's 
family by his will, which he would have made 
for his. son himself, in ease he had survived his 
father. Mr. Chew declared this to be his set- 
tled intention; that justice required that the is- 
sue should stand in the place of the parent, and 
his own father had acted on that principle in 
making his will, and he himself should certainly 
do the same. Wm. Tilghman. 

(Indorsed) 16th August, 1816. — Mem. of a con- 
versation between W. Tilghman and B. Chew, 
Esquires, respecting provision for his son's fam- 
ily in case he should die in his father's lifetime 
leaving issue. 

4 This schedule is omitted as it contains only 
the items so noticed. 
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father's residence, then preparing to" set up 
his own establishment, to reside with him 
temporarily, as he stated he had not then 
raised the money agreed on. He also stated 
to this defendant, that until he could raise the 
money he had agreed to pay him, he would 
pay this defendant the interest thereon. And 
this defendant replied, that he would not ex- 
pect the said interest to be paid during the 
time he should reside with him, which this de- 
fendant continued to do, from the middle of 
the month of October, 1816, until the death of 
his wife (which took place on the 16th day of 
June, 1817), and for an inconsiderable time 
afterward, to wit, until the 1st day of July, 
1817, or within a few days more or less. 

"This defendant further states, that at the 
instance of the said William Tilghman, an act 
of assembly of the commonwealth of Penn- 
sylvania was passed on the 11th day of April, 
1792 (4 DaU. Laws, 462), whereby the said Wil- 
liam Tilghman was empowered to sell and 
convey the estate and property of his said 
daughter, during her minority, in and adja- 
cent to the town of Northampton (commonly 
called AJlentown), and the land so authorized 
to be sold by the said WlUiam Tilghman is 
the same land referred to in the said paper, 
dated the 10th day of July, 1816. But the 
said William Tilghman, notwithstanding the 
said authority, and his said contract which he 
was thereby authorized and empowered to 
conclude and to execute, did not sell and con- 
vey the said land during the minority of his 
said daughter, for the purpose of executing 
and fulfilling his said contract; nor did he 
pay over to this defendant the amount or any 
part of it received by him from sales previous- 
ly made by him of several parts or portions of 
the said land, imless the above mentioned 
2500 dollars be considered as a part of the 
proceeds of such sales; nor did he in any way 
(except as to the said sum of 2o(K) dollai-s) pay 
this defendant any part of the said sum of 
30,000 doUai-s. And although the said Wil- 
liam Tilghman then was, and until the time 
of his death continued to be tenant by the 
curtesy and in possession of the said estate, 
he did not sell or convey, or attempt to sell or 
convey the same, or any part of it, after his 
daughter became of age, nor did he propose 
to her or to tliis defendant to proceed to sell 
the same, or any part thereof, during her life, 
nor to this defendant after her death, in order 
■or with intention to execute and perform his 
said contract of the 10th day of July, 1816. 
Nor did he in any way pay to this defendant, 
or to any one for him, any part whatever of 
the interest accrued to him on the money due 
upon the said contract, except that in conse- 
quence of several conversations had during 
the summer of 1818, in which this defendant 
remonstrated urgently with the said William 
Tilghman, upon his omission to fulfil the said 
contract, and to pay the interest upon the sum 
due thereon, and showed the inconvenience 
this def endent was, by the omission, subjected 
to, as well as tlie reciprocal nature of the con- 



tracts made at the time of the said marriage, 
the said William Tilghman authorized the de- 
fendant to receive as his tenant at will, under 
a stipulated rent, and under other conditions, 
the profits of a small farm, pai-t of the land 
mentioned in the said contract, and part of 
the land which he was empowered to sell dur- 
ing the minority of his daughter by the said 
act of assembly of the 11th day of April, 1799, 
as this defendant conceives, which said prof- 
its did not net to the defendant 100 dollars 
per annum, as he verily believes. And this 
defendant took the said profits towards satis- 
faction of the interest due to him in part, as 
far as the said profits would go, not being 
able to obtain other without legal proceedings, 
which the nature of his connexion with his 
father-in-law, the said William Tilghman, 
would not for decency permit, and the said 
defendant always intended and avowed his 
intention to discount the amount of the net 
profits received by him from the said farm, 
from the interest due to him, whenever he 
should come to a full settlement and obtain 
payment thereof. The seventh schedule here- 
to annexed, is a true copy of the said author- 
ity, in the proper handwriting of the said 
William Tilghman.s 

"During the minority of the said Elizabeth 
Margaret, and before her said marriage, the 
said William Tilghman sold divers estates, 
of which she was (solely or jointly with 
others) seised in fee simple of her own right, 
to wit: A farm in Bucks county, Pennsyl- 
vania, to John Flack, on the 13th day of 
February, 1804, for 1500 pounds. A lot in 
Chestnut street, Philadelphia, to George Fox, 
Esq. on the 31st day of March, 1802, for 1000 



5 Philadelphia, 22d August, 1818. My Dear 
Sir,~It was my wish, as I have often told you, 
to take upon myself the entire expense of main- 
taining and educating my grandson; but you 
are of opinion that this would be attended with 
inconveniences. I have, therefore, determined to 
give you possession of the farm in Lehigh coun- 
ty, now in the occupation of my tenant, Peter 
Walpman, together with my share of the crop 
this year, the best that ever was made there. 
You are to pay me a rent of one dollar yearly on 
the 1st day of January, if demanded, pay the 
taxes, keep the buildings and fences in good or- 
der, and suffer no waste to be committed in the 
woodland. You may have the farm during my 
life, subject to the following conditions: 1st, 
As every thing in this world is uncertain, it may 
happen that hereafter I may find it expedient to 
reside, at least during the summer seasons, in 
Lehigh county; in such case, I am to have the 
right of resuming the possession of any part or 
the whole of the farm: but if the child shall be 
living, and you shall still desire that he should 
receive his support immediately from yourself, 
rather than me, I will pay you, by way of 
equivalent, as much as in the opinion of judi- 
cious men would be a fair rent for tlie farm. 2d. 
If (which God forbid) the child shall die, 1 shall 
stand in a very delicate situation with respect 
to the estate in Lehigh county, and therefore 
must reserve the right of doing with this farm 
what, upon reflection, it shall appear to me that 
justice and prudence may require; but in all 
events, I shall be disposed to conduct myself 
towards you with kindness and 1 berality. I 
am, affectionately, yours. ^ViUiam lilghm'an. 

Benjamin Chew, Esq. 
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pounds. And a farm in Morris county, New 
Jersey, to Amos Grandine, on the 20th day 
of February, 1799, for 3000 dollars. Also, 
4ifter the said Elizabeth Margaret attained 
full age, the said William Tilghman request- 
ed this respondent (then married) to execute 
a. deed of conveyance with his wife to Mar- 
garet Tilghman Lawrence (now M'Whorter), 
of all the estate, right and title of himself 
and his wife in and to a tract of land in 
Middlesex county. New Jersey, called the 
Longbridge farm, in pursuance of an en- 
gagement made to that effect by the said 
Syilliam Tilghman to Colonel John Lawrence, 
father of the said Margaret T. Lawrence; a 
■copy of which engagement, and of a letter 
from the said William Tilghman to the said 
Margaret T. Lawrence, in the proper hand- 
writing of the said William Tilghman, form 
the eighth schedule hereto annexed-o The 
respondent accordingly proposed to his said 
wife to comply with the request of the said 
William Tilghman in this respect, and they 
■accordingly did execute on the 14th day of 
May, 1817, a deed of conveyance to the said 
Margaret Tilghman Lawrence (now M'Whor- 
ter), for all the estate of this respondent, and 
of his said wife (being one equal sixth part), 
in the said tract of land. And the said Wil- 
liam Tilghman also requested the respond- 
•ent (after his marriage as aforesaid) to ex- 
•ecute a release to him of his own and of his 
wife's claims and titles to the said estates 
sold by the said William Tilghman, and to 
their purparts or proportions thereof, for 
which the said William Tilghman stood en- 
gaged by cei'tain obligations, copies whereof 
form the ninth schedule hereto annexed.' 

Schedule eight consists of three documents, 
ty which it appears, that Mrs. Chew's grand- 
mother died in 1799, upon which Longbridge 
farm descended to her issue, and testator's 
•daugliter, in right of her deceased mother, tooli 
one-sixth. But her grandfather stating that 
the grandmother had always intended this farm 
for her daughter Margaret (Mrs. M'Whorter), 
testator entered into a written stipulation that 
his daughter, on attaining her majority, should 
comply with her grandmother's intentions as to 
this one-sixth of the farm. Accordingly when 
Mrs. Chew attained her majority, she and her 
husband, by deed of the 14th of May, 1817, unit- 
ed in a conveyance of her one-sixth for the con- 
sideration, therein expressed, of natural love 
4ind afEection, and of one dollar, which is the 
conveyance referred to in this part of the an- 
swer. 

7 Ninth, tenth and eleventh schedules consist 
•of sundry documents, by which it appears that 
of certain real estate sold by the testator before 
his daughter's marriage for 9666 dollars and 67 
■cents, he was tenant by the curtesy, with remain- 
der to his daughter as heir to her mother; that 
testator (with the ccisent of his daughter's 
nearest collateral relatives and heirs) conveyed 
the same in fee simple to the purchasers, with 
covenants that his daughter on her majority, or 
the heirs of his wife, if she died in her minority, 
should confirm the title. Mr. and Mrs. Chew 
accordingly, on the 14th of May, 1817, released 
the same to the testator, who executed deeds of 
confirmation as required. The release of the 
14th of May, 1817, recites the facts fully, and 
is expressed to be in consideration of one dollar, 
Jind of 10,000 dollars secured by the testator to 



"And the said William Tilghman declared 
to the respondent that he would therefor 
give a bond for 10,000 dollars, payable after 
his death, which he estimated to be an 
equivalent or more for the said estates and 
properties. And the respondent and his wife 
thereupon executed a deed dated the 14th 
day of May, 1817, a copy of which forms the 
tenth schedule hereto annexed. 

"But the respondent doth not, and never 
did consider the said bond an equivalent for 
the property released, but it became his 
property at the time of the execution thereof, 
and was so declared to be by the said Wil- 
liam Tilghman to the respondent. The said 
bond remained in the respondent's posses- 
sion, from the time of its execution until 
the said William Tilghman's death, and until 
the payment thereof by an appropriation of 
funds belonging to the estate. The eleventh 
schedule, hereto annexed, contains a copy of 
said bond, which was executed and deliv- 
ered on the same day and at the same time 
with the deed of release aforesaid (although 
it bears on its face the date of the subse- 
quent day). The respondent expressly al- 
leges and maintains that a debt is now due 
to him from the estate of the said William 
Tilghman, by reason of the stipulations con- 
tained in the instrument hereinbefore re- 
ferred to, dated the 10th day of July, 1816, 
and that he never received payment of the 
same, except to the extent of 2500 dollars 
as aforesaid. And the respondent denies 
that the said debt has ever been satisfied, 
either in the lifetime of the said William 
Tilghman, or by bequests and devises in his 
will. And the respondent expressly and es- 
pecially denies that he ever received the said 
sum of 10,000 dollars in satisfaction, partly 
or wholly, of any debt due to him, except 
the debt due upon the said bond, or that he 
received the legacy of 5000 dollars, mention- 
ed in the complainants' bill, in satisfaction 
or discharge of any debt or engagement, con- 
tract or liability whatever, or of any part or 
portion thereof, or that he received the prof- 
its of the farm, above mentioned, in satis- 
faction of the interest on the sums due to 
him, except so far as the amount of the said 
profits would go towards the discharge of 
the same; but maintains that his right to re- 
cover the balance due upon the instrument 
of July 10th, 1816, and the interest that has 
accrued thereon, is unimpaired and In full 
force, to wit, the sum of 27,500 dollars, with 
interest thereon from the 1st day of August, 
1817, deducting from the amount of the said 

be paid to his daughter or her representatives 
within one year from his death. The bond se- 
curing this sum is accordingly an obligation to 
the daughter, payable within one year after 
testator's death, and is the same which is men- 
tioned in the will. The eleventh schedule is a 
copy of this bond and of a receipt and acknowl- 
edgment by Mr, Chew, the defendant, when 
he received payment of it out of the estate. The 
acknowledgment refers to the consideration of 
the bond, and declares that the money is re- 
ceived in full satisfaction thereof. 
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interest tlie net profits received from the 
said farm from tlie 22d day of August, 1818, 
to the 2Uth day of April, 1827,^ when, by the 
death of the said William Tilghman, he 
was deprived of the said profits. And the 
respondent further states that he did not, at 
any time, or in any manner, relinquish or 
waive his right to receive from the said Wil- 
liam Tilghman, and from his estate, the sum 
stipulated in the instrument dated the 10th 
day of July, ISIO, with interest thereon. On 
the contrary, he declared repeatedly to the 
said William Tilghman, and at sundry times, 
that he considered the same due to him, and 
the said William Tilghman liable for the 
same. The said William Tilghman gave no 
direct or sufficient answer to such remarks, 
but on one of the occasions referred to ob- 
seiTed, that if he was to pay this defend- 
ant, he would have to sell the house over his 
head, which expression was among the most 
powerful reasons why this respondent de- 
ferred insisting on his legal rights during the 
lifetime of his said father-in-law. On two 
different occasions the defendant declared 
to the said William Tilghman as aforesaid 
(that he considered the said sum due, and 
the said William Tilghman liable for it), 
previously to the 10th day of May, 1818. He 
did not prosecute or pursue his claims except 
by personal remonstrances during the life- 
time of the said William Tilghman, because 
of a sincere attachment to him, and of a de- 
cent respect for his ease and comfort, and 
because of the respondent's firm conviction 
that his lawful rights, acquired and pur- 
chased by an ample, valuable consideration 
furnished by his fatlier, as well as by the 
good consideration of his marriage, would 
be in no manner impaired by his postponing 
to take legal measures for their recovery. 
The respondent states that at the foot of the 
instrument dated the lOtli day of July, 1816, 
there appears a memorandum, dated the 10th 
day of May, 1818, a copy of which is part 
(numbered B) of the fourth schedule here- 
unto annexed. The respondent explicitly de- 
nies that he, at any time, directly or indirect- 
ly assented to the same memorandum, or to 
the principles therein expressed. He posi- 
tively asserts that he had no knowledge 
whatever thereof, or of any intention of the 
said AVilliam Tilghman to make such a 
memorandum, until long after it was made; 
and he distinctly and positively alleges and 
asserts, upon his oath, that it is in spirit and 
in letter, in form and in matter, wholly and 
directly contradictory and at variance with 
liis views, expectation, belief and conviction, 
and with his unvaried, avowed, well known 
and positive declarations and determination. 
The said instrument, dated the 10th day of 
July, 181G, having been prepared by the said 
William Tilghman, and presented by him to 
this defendant for assent, and having the 
signature of this respondent to It, and it be- 
ing a matter of indifference in the hands of 
which of the two ijarties it should remain, 



when they had such faith in one another as 
to make and sign but one copy of an obliga- 
tion, without witnesses, whereby they were 
bound to each other in the amount of so- 
many thousands; and this respondent hav- 
ing a perfect confidence in the honour and 
good faith of his father-in-law, which are 
manifested by the preservation of the in- 
strument, it naturally remained in the said 
William Tilghman's possession. But the re- 
si^ondent always regarded it as remaining 
there as in a place of safe keeping merely, 
without any right in either paity to add, 
alter, amend or imijair its full force and ef- 
fect, and without any right of either party 
to inscribe or to indorse thereon any thing 
expressing sentiments of either i^arty deroga- 
toiy to their mutual understanding at tlie 
time the contract between them was made. 
And the respondent expressly protests 
against the said memorandum, and main- 
tains that the original instrument itself re- 
mains in full force and virtue altogether un- 
affected by the memorandum made by one 
of the parties. The respondent further 
states, that besides the sales of the said 
William Tilghman, already enumerated, he 
and his wife did, on the 3d day of April, 
1798, convey to a certain Samuel Davis, for a 
nominal consideration, a tract of land being 
the estate of his said wife, the mother of 
the wife of the respondent, in the county of 
Northampton, containing five hundred acres 
adjacent to the borough of Northampton, 
which was reconveyed by the said Samuel 
Davis, on the same day, for a like nominal 
consideration to William Tilghman alone, 
who afterwards sold the same in various 
parcels to various persons for lai'ge sums of 
money, which were invested by him, as the 
respondent has frequently heai'd and does 
verily believe, in the purchase of the house 
and lot in Chestnut street, where he resided 
for many years, and which he afterwards 
sold for 42,500 dollars. And the said Wil- 
liam Tilghman, during the minority of his 
said daughter, sold, under the power vested 
in him by the act of assembly dated the 11th 
day of April, 1799, sundry lots of ground be- 
longing to his daughter, resenting a ground 
rent of 1 or 2 dollars on each lot sold, paya- 
ble to himself for life, and after his death 
to his said daughter and her heirs. And he 
also received from the purchasers, for his 
own use, large sums of money or value, in 
addition to the said ground rents, amounting 
at the least to 6800 dollars. And the said 
AVilliam Tilghman did request and desire 
this respondent, after the decease of his 
said wife, to unite with him in a petition to 
the legislature of Pennsylvania for authority 
to sell, during the minority of the respond- 
ent's said son, lots in the borough of North- 
ampton belonging to the said son of the re- 
spondent; the respondent did accordingly 
join in such petition. An act of assembly 
was passed on the 23d of March, 1818 (Laws 
of 1817-18), giving the said authority, and 
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sales were made in virtue thereof, tiy the 
, said ■William Tilghman, who received the 
l)urchase money or value amounting to more 
tlian 700 dollai-s. The said William Tilgh- 
man thus received from the various sources 
aforesaid, property and estates belonging to 
the wife and son of this respondent, or which 
would otherwise have belonged to them, a 
sum of money exceeding 50,000 dollars, 
which in equity and good conscience ought 
to have been applied to the discharge of the 
marriage contract aforesaid. The respond- 
ent, therefore, denying any injury or wrong 
to the complainants, denies also that there is 
any hardship to them in his taking and ap- 
propriating from the estate of the said Wil- 
liam Tilghman the money which is due to 
him upon the said marriage contract and the 
Interest tliereon accrued, inasmuch as the 
said William Tilghman added to Ms own 
estate a sum much larger than is sufficient 
to pay the amount stipulated for by the said 
conti-act, together with the interest thereon, 
by means which were derived from the es- 
tates which would otherwise have come into 
the possession of the wife and son of this re- 
spondent and of himself." The conclusion 
of the answer is in the usual form. 

The following paper was read in evidence 
at the hearing, together with the indorsement 
thereon, which was in the handwriting of the 
te.stntor. 

"The disposition which I wished to make 
. of the estate of Elizabeth M. Tilghman, as it 
sball become subject to my disposal, is as 
follows: The law shall take its course with 
all land which may belong to her, except in 
ease of no issue surviving her, when I re- 
nounce the tenancy by the curtesy. If I 
should survive her, I renounce my legal right 
to her personal property, except issue shall 
.survive her also. All propeity will be in- 
, eluded in che above two sections, which 
is considered as capital belonging to her es- 
tate. These two provisions to take effect in 
case of the subsequent death of issue, which 
may have survived her. To give full power 
-Of making a writing testamentary, which 
may dispose of every part of her estate, ex- 
cept issue survive her, when the -disposition 
shall not be to their disadvantage. It being 
, always understood, that during the cpverture 
my control over all the estate is to he bound- 
ed by the law only, and that this arrange- 
ment is not to be considered as extant until 
the moment when its provisions are to take 
effect, and then my own estate shall be an- 
swerable to them. The law provides for the 
distribution of my estate, at the least the 
advantages it gives her shall be fully pre- 
served to her. Finally, no debt of mine 
shall affect her estate, which shall have pri- 
ority to all other claims upon my propei-ty. 
B. Chew. Jun. 
'T)one 10th July, 1S16, at Philadelphia." 
Indorsed— "July 10, 1S16. B. Chew, Jud.'s 
proposals to W. Tilghman, respecting his 
daughter's property. 
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"Mem.— Instead of these proposals, W. T. 
drew others more favourable to Mr. Ohew, 
which were assented to by Mr. Chew. These 
writings are dated July 10, 1816.'.' 

Mr. Rawle, Jun., for complainants. . 

The conversation between Mr. Tilghman 
and Mr. Chew, Senior, as detailed in his 
deposition, Avas not a contract for a marriage 
settlement, but was merely preliminary to 
. the one made on the 10th .July following; 
which having been assented to by all paities, 
was a substitute for what had been before 
in contemplation, merging any agreement 
which could be inferred from it. Taking the 
agreement as now set up, it has no mutual- 
ity. Mr. Chew claims the 30,000 dollars as 
payable to himself for his own use. while he 
would hold the Jersey farm in .fee, and re- 
ceive the interest of the 25,000 dollars without 
any obligation by him or his father to pro- 
vide for the widow or the issue of the mar- 
riage, in case they survived him, thus leav- 
ing both sums at his disposition. The sub- 
sequent agreement of Mr. Chew, Sen., that 
in case of his son's death he would continue 
the same provision for the issue as he had 
made for his son, still left Mrs. Chew wholly 
unprovided for; it never could have been in- 
tended by Mr. Tilghman to give 30,000 dol- 
lars for a consideration so precarious and 
unequal. He was at liberty to raise that 
sum as he pleased, to settle it as he might 
think proper, with a reversion to his own 
family, as was the case with the portion to 
be given by Mr. Chew, if his son died with- 
out issue o*' the marriage. The letter of 10th 
July showf that the fund was to be raised 
out of the daughter's property; that letter 
does not bind Mr, Tilghman to pay any 
thing of his own; it was the only contract 
between the parties, the completion of whieli 
was prevented by Mrs. Chew's death without 
any act or default of Mr. Tilghman, It could 
not be done before she was twenty-one, and 
as her estate was to create the fund, it re- 
quired hers and Mr. Chew's deed to do it. 
Mr. Tilghman was not answerable when this 
became impossible by her death (1 Bac. Abr. 
139; Fonbl. Eq. e. 6, § 2; 2 Pow. Cont. 10, 
20; 2 Freem. 85; Finch, 445;. Skin. 287) or 
bound to do any act towards performance till 
requested by Mr. Chew. Mr. Chew had not 
cex'formed his part of the contract, and can- 
not claim a specific execution by Mr. Tilgh- 
man, nor can he connect his claim under the 
agreement, with the sales made by 'Sly. 
Tilghman, Trader the act of assembly; as 
the real estate, if unsold, would go to Mrs. 
Chew's heirs in case of her death, and if 
sold, the proceeds were directed by the law 
to be paid to such persons as would have 
been entitled to the estate, if. it had re- 
mained unsold (4 DaU. Laws, p. 463, § 4), or 
if sold subject to a ground rent, the rever- 
sion was to her heirs (Id. p. 464, §.5). 

Mr, Chew cannot claim under the verbal 
agreement and the letter of the 10th of July, 
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but must make his election, as they are wide- 
ly different. He cannot take the legacy im- 
der the will, without abandoning the present 
claim, as It will absorb the whole residuary 
fund and defeat the intentions and express 
dispositions of the testator; a man cannot 
take a benefit under a will, and defeat one 
of its devises. 2 Hop. Leg. 378, 383; 15 Ves. 
391, note. ilr. Chew must fulfil the direc- 
tions of the will, or refund what he has re- 
ceived under it (2 Brown, Ch. 600), and hav- 
ing undertaken the execution of the will, he 
must perform all the trusts thereof. His 
claim is barred by the lapse of time. Mr. 
Tilghman denied the claim in 1818, which 
was not repeated by Mr. Chew during the 
lifetime of the former, nor was any notice 
given to him that it would be asserted; the 
declarations of Mr. Chew to third persons, 
that he intended to claim the debt, can have 
no effect on the case. Besides, he has bound 
liimself by signing the petition to the legis- 
lature in March, 1818, for a sale of the lands 
out of which the fund was to be raised, in 
pursuance of which, Mr. Tilghman was au- 
thorized to make sale thereof for the benefit 
of his grandson, or such persons as were en- 
titled to the reversion. 

J, K. IngersoU, for Mr. Chew. 

Mr. Tilghman was bound to provide and 
place in the hands of Mr. Chew 30,000 dol- 
lars, the contract was confirmed by the mar- 
riage, which fixed his liability; he received 
an equitable equivalent in actual pecuniary 
adv^antage, the claim has neither been dis- 
cliarged nor waived, it was valid against him 
during his life and is a charge on his estate, 
which equity will not take out of the hands 
of Mr. Chew till it is paid. There are be- 
sides equitable grounds for enforcing this 
claim independent of the marriage contract, 
arising out of sales made of Mrs. Chew's 
real estate, from which Mr. Tilghman re- 
ceived, beyond the amount of the post obiit 
bond, about the amount of the promised por- 
tion. Equity, looking to substance, not form, 
will inquire whether the whole ease makes 
out a contract which is binding in conscience 
and good faith (1 Pow. Cont. 189), and supply 
all defects in form (FonDl. Bq, bk. 1, c. 1, § 7), 
or mistakes in drawing the paper (2 Vern, 
480); it will take both the verbal and writ- 
ten agreement into view, and make one con- 
tract, if either or both import one. The ver- 
bal contract was full and complete as the 
basis of the proposals of Mr. Chew, Jun, to 
settle the 30,000 dollars on his wife and 
children, which brought out the substitute of 
10th July, but for which, Mr. Tilghman 
would have remained liable under the ver- 
bal contract. He considered this substitute 
as better for Mr. Chew than his own pro- 
posals, as appears by his indorsement, and 
they must be so construed in equity. The 
paper of .Tuly refers to the previous conver- 
sations admitting an obligation to provide 
. the sum first stipulated; it proposes to do it 



out of the daughter's estate, but it is an un- 
dertaking by Mr. Tilghman to raise the 30,- 
000 dollars, without any act to be done by 
Mr. Chew or his wife. It was a boon asked 
by Mr. Tilghman, to release himself and 
estate from the obligation of the contract, by 
raising her portion out of her property, not 
by an immediate sale, but after she was 
twenty-one; the letter of 10th July is a 
guarantee thai she should then confirm the 
contract; if she refused or neglected, Mr. 
Tilghman remained liable on his original un- 
dertaking. In agreeing to this proposal, Mr. 
Chew stipulated only for his own perform- 
ance, not hers, though his Joining might be 
necessary, yet as he did not promise for her, 
the risk was Mr. Tilghman's, not Mr. Chew's. 
Mr. Chew had then no interest in the prop- 
erty, as Mr, Tilghman was tenant by the 
curtesy, so that his deed could give no effect. 
Before he could have any interest, his wife 
must be seised in deed (Co. Lift. 29a), if of 
a reversion, the particular estate must de- 
termine during coverture, his seisin must be 
of an immediate freehold or the inheritance 
to give him any interest. Her deed, there- 
fore, would have availed on the same rule 
that a fine levied by a feme covert is good 
to estop her, though not her husband (Hob. 
225); but as he was estopped by his assent, 
her deed would have made the title good, 
A feme covert may release dower without 
ner husband joining, and may do by deed 
here whatever she may do by fine. in Eng- 
land; the only difference is, that here the 
separate acknowledgme:it must be set out. 
Had Mrs. Chew died before coming of age, 
the performance of the agreement of July 
.would have been impossible by the act of 
God, but as she arrived at twenty-one, when 
the condition could have been performed, the 
contract became single, as there was no de- 
fault in Mr. Chew. 2 H. Bl. ITS. The de- 
fault was in Mr. Tilghman, for he took a 
deed of confirmation of sale made by him, 
from Mrs. Chew In May, 1817, after she be- 
came of age, and no reason has been shown 
why he did not also procure her deed con- 
firming this agreement In this agreement 
the promises of air. Tilghman and Mr, Chew, 
Sen. were the consideration, not the perform- 
ance on either side; it is not the case of pre- 
cedent or concun-ent conditions, on the per- 
formance of which by one party the obliga- 
tion of the other depends, but a marriage 
contract in which the Issue of the marriage 
Deing interested, the default of one party 
will not exonerate the other. 1 Pow. Cont. 
261; 2 Pow. Cont. 18, 19; 1 Ves. Sr. 377, 378. 
Here it was in the power of Mr, Tilghman 
to have had the agreement perfected, he is 
consequently entitled to no relief against his 
own default. 1 Fonbl. Eq. 391; 2 Freem. 35. 
The agreement of July was only a modifica- 
tion of the verbal contract, as to the mode of 
settlement, the nature of the estate of Mr. 
Chew, and the substitution of the daughter's 
for the father's property to raise the fund. 
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■which were the attributes or incidents, the 
mode of carrying the contract into effect, not 
the contract itself. That was neither extin- 
guished or superseded, it bound Mr. Tilgh- 
man to malie the provision out of his own es- 
tate, if it was not done from the daughter's; 
Mr. Chew has a right to rely on both agree- 
ments as evidence of the one contract, "he can- 
not give any evidence to . contradict his an- 
swer, or claim any relief not asked for; but 
as he is a defendant asking only to be dis- 
missed, the same strictness as to averments is 
not required, as if he was a plaintiff. 2 Anstr. 
S97, 491, It is enough that the answer dis- 
closes the whole case, relying on a debt or 
duty exi.sting before the 10th July, which 
must be discharged in some way, several 
deeds made at the same time, on the same 
, subject, are but one. 1 Fonbi. Eq. 43G; 1 
Brown, ParL Cas. 14; 17 Serg. & R. 110.' 
The answer is explicit in relying on a con- 
ti'act, an agreement in consideration of mar- 
riage, it is fully proved, whether completely 
made at one, or different times is not material, 
it was in pait performed on the part of Mr. 
Chew, Sen. who might take a year to com- 
plete it, as no time of performance was fixed. 
It was not material whether It was complet- 
ed before oi after the marriage, as was de- 
cided in Magniac v. Thomson [Case No. 8,- 
95GJ, or whether the fund was to be raised 
from the father's or daughter's estate, as she 
was his only heir, unless he survived her, in 
which case his estate must do it. The post 
obiit bond had no connection with this con- 
tract, as it was for money then due by Mr, 
Tilghman, for the lands sold. 

Proposals in writing by the friend of a 
suitor to the friends of the woman, though no 
answer is returned, if a marriage ensues, are 
an agreement executed, binding on all sides 
(15 Vin Abr. 282, W, pi. 1; Finch, 146); so 
when it was done by a letter, and the offer in 
vart performed or the marriage assented to. 
or no dissent expressed (2 Vin. Abr. 322, 373), 
the party is not deprived of the benefit of the 
conti'act, though he receives a legacy left 
him by the will of the party bound, it will 
be presumed to be given from affection, and 
not in satisfaction (15 Vin. Abr. 282). 

Mr. Tilghman could not revoke this contract 
hy his memorandum of May, 1818, the con- 
sideration was a continuing one, and good to 
support any promise after marriage (2 galk. 
96), the advance of money to buy furniture 
shows Mr. Tilghman's understanding that he 
was personally bound by the contract, of 
which it was a confirmation, as was the giv- 
ing possession of the Northampton farm aft- 
■er August, 1818, and the giving and accepting 
■the deed of the Longbridge farm in May, 1817. 

As marriage was the consideration of the 
contract, it was complete on that event, so 
as to be in no wise affected by the death 
of Mrs. Chew, which was provided for in 
the agreement of the 10th July, a right to 
the promised provision accrued on the mar- 
riage, it was a debt due to Mr. Chew contin- 



uing till satisfied, he became a creditor to the 
estate of Mr. Tilghman, entitled to his debt 
as well as any legacy left him by the will. 
In 3 Ves. 466, the supposed xule that a legacy 
extinguishes a debt, is called an absurd one; 
here the will directs debts and legacies to be 
paid, m such cases both must be paid (1 P. 
Wms. 408); so in any case where the legacy 
is less than the debt (2 Madd. 36; 2 Vern. 
498; 2 P. Wms. 553; 11 Ves. 544). It is a 
rule that a pirty cannot claim in repugnant 
rights under and against a will, if he claims 
under it, he must claim under the whole tak- 
en together (1 Thomas' Coke, 454, 525; 1 
Brown, Pari. Cas. 492; 2 Ves. Jr. 560, 693, 
696); as when a testator devises property 
which is not his own, and gives an equivalent 
to the owner, he shall be put to his election, 
if he accepts the equivalent he must relin- 
quish what has been devised to another (Atk. 
182; 2 Ves. Jr. 696; 4 Ves. 531; 9 Ves. 533; 
13 Ves, 220). Here, however, there is no re- 
pugnancy; the will charges the whole estate 
with both debts and legacies, ■without any di- 
rection that the legacy shaU discharge the 
demand, in such cases a party is not put to 
his election (1 Atk. 509; 2 P. Wms. 553); nor 
unless there is a plain intent, or necessary 
implication in the will that the legacy shall 
be a satisfaction (1 Ves. Jr. 523; Id. 265); 
the presumption is against the extinguishment 
of a debt (3 Atk. 67); the legacy must be 
given for such purpose or the debt remains 
(2 Ves. Sr. 636); and unless the will directs 
it, a creditor cannot be put to his election (2 
Madd, 42; 12 Ves, 154). 

The receipt of the legacy being no bar to 
the debt, its obligation on Mr. Tilghman is 
not impaired by his omission to provide the 
fund when it was in his pow^r; it is in clear 
proof by Mr. Chew's declarations, that he 
never abandoned the claim, in his answer he 
states that Mr. Tilghman promised to pay in- 
terest on. what was due. This averment is 
not contradicted, and is evidence, though not 
directly responsive to the bill; for the bill 
referred to the whole subject matter of the 
claim of Mr. Chew, as to which he was called 
on to answer particularly. As it cannot be 
pretended that it was the intention of the 
parties, that IMr. Chew should be unprovided 
for, by the failure to make the contemplated 
settlement in Mrs, Chew's lifetime, equity will 
decree an equivalent (Fonbl. Eq. bk. 1, c. 6, 
§ 9), so that the intended object shall be 
effected. In addition to this consideration, 
there are two contracts, which must be exe- 
cuted unless they have been dissolved by the 
parties who made them; the agreement of 
the 10th .July did not merge the previous one 
unless it was consummated, its failure^ left 
the former in full force, Mr. Chew's assent to 
it as a substitute, was to it when executed, 
not to take the promise as actual perform- 
ance. , 

The lapse of time as an equitable bar, is 
fully accounted for by the situatiou of the 
parties towards each other, the events follow- 
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ing the mai'riage and the declaration of Mr. 
Tilghman. of his inability to pay the amount 
"Without selling his house over his head, stat- 
ed by Mr. Che-\v in his answer responsive to 
the bill. The time for performance was in- 
definite, after Mrs. Chew became twenty-one; 
time is therefore no statutory limitation; it 
does not run against an executor nor is he 
bound to plead it. 1 Atk. 524; 15 Ves. 498. 
A party who wishes to avail himself of time 
«s a bar, must plead it, insist on it in Ms an- 
swer, or by a special replication. 1 Atk. 493; 
2 Madd. 244. 

Equity considers that as done which ought 
to be done. The maniage fund was in the 
hands of Mr. Tilghman in his lifetime. Mr. 
Chew now holds it. Equity will decree his re- 
tention of it according to the original inten- 
tion of the pai'tiea 2 Comyn, Cont. 406. Mr. 
Chew is a creditor whose debt is not extin- 
guished by being an executor. Retaining for 
his own debt is consistent with a due course 
of administi'ation. The complainants are vol- 
unteers, conditional legatees. The claims of 
justice and cravings of bounty can both be 
satisfied out of the estate, by decreeing to Mr. 
Chew the use of the fund for life, on giving 
security for its payment after his death, when 
the complainants will be entitled to its ulti- 
mate enjoyment. 

Mr. Binney, for complainants. 

The plaintiffs claim legacies left them by 
the will of Mr. Tilghman and offer refunding 
- bonds, paj'ment is resisted by one executor on 
'aceoimt of a debt due to himself; the ease 
comes before the com-t as on a declaration and 
plea in bai\ presenting a definite issue, on the 
decision of which the allegations of the an- 
swer are not evidence, because not responsive 
to the bill. The bill suggests the claim of 
Mr, Chew as the plaintiffs understood it, the 
answer sets it up under the agreement of 
July 10th, 1816, and no other, and it is set 
out specially; the part performance relied on, 
the breach, the stipulation creating the alleged 
debt, are all referred exclusively to this agree- 
ment, with a denial that it was relinquished, 
or that the defendant ever agreed to the mem- 
oKandum made by Mr, Tilghman in May, 1818, 
The answer alleges also, that the agreement 
of July was left in the hands of Mr. Tilgh- 
man, as the contract between them, and that 
Mr. Tilghman received more money from the 
estate of Mrs. Chew than was required to 
make up the sum agreed to be settled. This 
is the case to which the defendant has sworn, 
the court can decide on no other (Linker v. 
Smith [Case No. 8.373]; 6 Johns. 543); for if 
after failing to establish what is sworn to, a 
defendant can rely on other matters, his con- 
science is not in his answer; the decree must 
be on the matter sworn to in the answer, 
which is denied by the general replication. 
The claim is made by Mr. Chew in his own 
right, not in right of representing his wife. 
He can make no claim under the act of 1818, 
as Mr. Tilghman was accountable to the own- 



ers of the reversion after his death, nor un- 
der the act of 1799, as his heirs were bound 
to pay Jlrs. Chew, if she arrived to twentj-- 
one, or to the heirs of Mrs. Tilghman in case 
of Mrs. Chew's death without issue. 

The claim is a stale one, and the less to be 
favoured by concealing it from Mr, Tilgh- 
man, while a declaration was made to others 
that it was intended to be made, as he was 
not put on his guard, so as to meet it by evi- 
dence, or to deny it by his answer. The pur- 
chase of furnitui'e was no part performance 
of the contract of July, for it contained no 
reference to furniture, the possession of the 
farm was gratuitously given on account of the 
child, as appears by the letter of Mr. Tilgh- 
man in August, 1818. The averments in the 
answer that it was on account of interest are 
not proved, and so not evidence; we may use 
the answer to show the admissions of Mr. 
Chew, but are not bound by its assertion of 
any thing against us, because they contain 
affirmative matter, not as a defence to the 
bill but in support of a claim in bar. 

The defendant must prove the conti-act he 
sets up in his answer, proof of a different one 
is not admissible, or if received, the decree is 
erroneous. 5 Johns. 543; Thompson v. Tod 
[Case No. 13,978]; [Simms v. Guthrie] 9 
Cranch [13 U. S.] 19; [Carneal v. Banks] 10 
"Wheat. [23 XI. S.] 181. We come prepared to 
meet the alleged agreement of the 10th of 
July, and not the verbal one which was in con- 
flict with it, if there was a modified agi'eement 
compounded from the two, it is neither prov- 
ed nor set up in the answer, so as to admit 
evidence touching it, and the answer avers it 
to be different from the one made in July and 
i-atified by all parties in August. This was 
the only modified agreement, on the defend- 
ants showing, on which there is any pretence 
for a claim. The verbal contract, taken as 
proved by Mr. Chew, Sen., is too vague for 
any decree to be made upon it, the promises 
were by Mr. Tilghman to make up 30,000 dol- 
lars for his daughter, and by Mr. Chew to 
make up the same sum for his son. Neither 
was to provide for the child of the other, a 
settlement on the daughter out of her ovm 
estate would have been a compliance with the 
promise. The paper of July contains no prom- 
ise, but merely a declaration of the mode of 
I'aising an income, on which no debt can arise 
or a claim for damages be founded, the an- 
swer states no facts from which a duty can 
be inferred, it does not aver the daughter's 
consent, any offer or demand of performance 
bj* Mr. Chew, or any refusal or default in 
Mr. TUghman, no covenant, guarantee or en- 
gagement that the daughter shall execute the 
necessary deeds, nor any personal liability as- 
sumed by him on her default. It was neces- 
saiy for Mr. Chew to join, for the remainder 
in fee being in her, her deed alone was void. 
2 Rop. Prop. 97; Ath. Mar. Sett. c. 2. No pur- 
chaser would have taken hers and Mr. Tilgh- 
man's deed, and as Mr. Chew had not offered 
to join, he has no claim; the acts required to 
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pei'f ect the agreement were concurrent in botli' 
parties, and neitlier can recover for a breach 
without averring and, proving performance or 
offer to perform, though it is otherwise as to 
independent covenants. 2 Saund. 3o2a, note 
3^ Doug. C91. Both parties took the risk of 
airs. Chew's death, the party desirous ,of per- 
formance was bound to hasten the other by 
a request, if either is in default in law, he 
can have no claim in equity; here the de- 
fendant is in the position of a plaintifC, bound 
to make out a clear case of a debt due, or a 
duty assumed by Mr. Oi^lghman, binding on 
him and his estate. The agreement of July is 
an informal one, which equity will mould by 
the exercise of its largest powers, in .order to 
effectuate the intention of the parties by mak- 
ing a limitation in strict settlement, or in pro- 
viding for the issue, contrary to the words of 
the agreement, if such appears to have been 
the object of the agreement. Here it was 
only a provision for the marriage,- not looking 
to the issue or the death of either Mr. Chew 
or his wife, no estate in trust was created, 
the fund was to be raised by a sale, it was 
for the use of the wife, and ehancei-y would 
make such a decree as would secure it to her 
and the issue of the marriage. The only act 
required from Mr. Tilghman was a deed con- 
veying his estate by the curtesy, Mr. Chew 
and wife owning the estate in fee could com- 
plete the faettlement, it has failed by the com- 
mon default of all parties would any demand 
of performance by either, of course, without 
liability for the consequences, . . 

'Before BALDWIN, Circuit Justice, and 
HOPKINSON. District Judge. 

BALDWIN, Circuit Justice. The alleged 
contract between Mr. Tilghman, and Mr. 
Chew the defendant, consists of two parts: 
1. The conversation between Mr. Tilgnman 
and Mr. Chew, Sen., communicated to Mr. 
Chew, Jun.; 2. The letter of Mr. Tilghman 
of the 10th of July, 1816, assented to by 
both the Messrs. Chew. Taking the conver- 
sation as a verbal agreement, it was a mu- 
tual promise that each should provide for 
his own child a portion of 30,000 dollars; no 
fund was designated out of which the por- 
tions were to be raised on either side, ex- 
cept as to 5000 dollars by Mr. Chew, by 
conveying a farm in Jersey to his- son; nei- 
ther party assumed any obligation to pro- 
vide for the child of the other, referred to 
any provision for the issue of the marriage, 
or any limitation or mode of settlement of 
the respective portions. The object seems 
to have been a personal provision for the' 
parties to the marriage, to be made sep- 
arately by their parents, each taking on him- 
self the raising their portions for their own 
use, neither promised that the child of the 
other should have any interest in his own 
child's portion during the marriage, or after 
the death of either. The promise of Mr. 
Chew> Sen. to make the same provision for 



the issue after his son's death, as' he was to. 
make for his son in his lifetime, formed no 
part of the conversation before the mar- 
riage, but is admitted to have been made 
afterwards; that promise however did not 
extend to Mrs. Chew if she survived her 
husband, and as the Jersey farm was to be 
conveyed to Mr. Chew, Jun. in fee, she could 
have only her dower out of it. The decla- 
ration by Mr. Chew, Sen. of his intention to 
make the same provision for his son's fam- 
ily by his will, as he would have made for 
his son if living, was also after the mar- 
riage, and in consideration of the' agreement, 
of the 10th of July; so that previou? to that 
day, there is no evidence that Mr. Tilgh- 
man had made any promise or agreement 
to give the defendant any interest in his 
wife's portion, or to so settle it on her as to 
give him any control over it. The extent^ 
of any obligation assumed, was to give or" 
make up to his daughter the stipulated por-^ 
, tion; in law the defendant was no party to 
this promise so as to sustain an action -for • 
•it, but even if he had any legal right to it. 
a court of law must award it to him abso- 
lutely, having no power to compel him to 
settle it on his wife or children. This prom- 
ise therefore could create no legal debt due 
to defendant or give him any claim to dam- 
ages for its breach at law, it must be treat- 
ed as other contracts for the payment of 
money or the performance of collateral acts. 
A plaintiff must show his interest in the act- 
to be done, its extent, the breach of the con- 
tract, with the amount of damages he has 
sustained thereby; these would be msuper-" 
able obstacles in the present case (conceding 
the verbal agreement to be fully proved and 
.clearly broken) to. a recovery at law. It -is' 
only in a court of equity that all parties ■ in 
interest could apply for the apportionment 
of a fund, to which no party had an exclu- 
sive right, but even there it would be diffl- 
eult if not imptaeticable" to give the pres- 
ent defendant any relief. The contract is' 
so vague and indefinite in most of its impor-- 
tant parts, that if the decision in this ease 
turned upon it, "this defect in the proof ~ 
would be fatal to the claim of the defend- 
'ant." The contract sought to be enforced 
ought to be clearly proved, its terms to be 
precise, so that neither party could reason- 
,ably misunderstand them, if it is vague, un- 
, certain, oi* the evidence insuflScient, a court 
of equity will leave the party to his remedy 
at law. Colson v. Thompson, 2 Wheat. [15 
U. S.] 341. * - 

Contracts in consideration and contempla- 
tion of marriage are binding in law and eq- 
uity, yet they must have those attributes 
which will alone induce courts of equity to 
decree a performance variant from its terms. 
In this case the promise of Mr. Tilghman 
was not made to meet any stipulation made 
by Mr. Chew in favour of the intended wife, 
each parent was free to have made a settle- 
ment on his own child of their respective 
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portions with a reversion to themselves and 
their own right heirs, which equity would 
not disturb iu the absence of any agreement 
to the contrary. Marriage agreements are 
construed in equity most liberally in favour 
of the issue of the marriage, who are con- 
sidered as purchasei-s incapable of taking 
care of themselves. Equity will protect them 
under marriage articles limiting an estate 
tail to the parties to the marriage, by decree- 
ing to them an estate for life only, with a 
remainder to the issue in strict settlement. 
2 Yern. 658; 1 Ves. Sr. 239; 2 Atfe: 40; 2 
Johns. Cas. 222; 1 Desaus, 443. But this 
rule does not apply to the parties, unless by 
the terms or manifest intention of the agree- 
ment they appear to have an interest in 
the fund to be provided. In this case there 
seems to me to be no such agreement or in- 
tention, but if Mr. Chew, Sen. had promised 
to give to his intended daughter-in-law a life 
estate in his son's portion if she survived 
him, there would have been powerful rea- 
sons for holding Mr. Tilghman bound to 
malce an equivalent provision for his in- 
tended son-in-law. This would malie the 
promise mutual, whereas all mutuality 
would be wanting by holding him so bound 
by the contract as stated and proved. It 
is not in equity a necessary incident to a 
marriage contract that the husband should 
have any interest in the wife's portion, when 
she has none in his, or that the survivor 
should have a life estate in the other's por- 
tion; this will not be decreed unless agreed 
upon, or necessary to carry the contract in- 
to effect on principles of justice and equity. 
In my opinion this contract created no debt 
or duty on the part of Mr. Tilghman which 
can be enforced in equity, for the want of 
precision in its terms, and the want of a 
promise by Mr. Tilghman to make a person- 
al provision for the defendant, in both 
which respects the contract is defective. 

The next inquiry is, whether the verbal 
contract formed a part of the written one 
of 10th July, or whether the latter is to be 
taken as the final agreement of the parties, 
complete in all its stipulations according to 
their intention therein expressed, and a sub- 
stitute for the verbal one as contended by 
complainants, releasing Mr. Tilghman from 
all personal liability. On the other hand, 
the defendant contends, that there was an 
existing liability in Mr. Tilghman, continu- 
ing after the 10th of July, until that agree- 
ment was performed, the risk of which was 
assumed by him, who remained liable imder 
the first contract, when the second failed by 
his daughter's death. 

It is difficult to account for the written 
proposition of the defendant which led to 
the contract of July, if there had been a sub- 
sisting contract made, definite and precise 
in its terms; the subject matter was not a 
provision to be made by Mr. Tilghman for 
his daughter or her intended husband, or a 
conveyance of his property for the purpose. 



but her real estate which was to provide the 
marriage portion. On this subject the ver- 
bal contract was silent, as well as on tlie 
nature of the limitations. Had the defend- 
ant's proposition been accepted, he would 
have been without any interest in his wife's 
portion, in the event which has happened, 
which is inconsistent with an existing obli- 
gation in Mr. Tilghman to give it to him 
absolutely or for life, or the existence of a 
contract so definite as to be visible or tan- 
gible in a court of equity, as to give him any 
right. It remained then for the parties to 
malie a contract specifying the fund for 
raising the portion, with such a limitation 
as would give the defendant an interest in 
it; this was intended to be done by the 
agreement of July, which is full and com- 
plete in all its parts; referring to no pre- 
vious contract to be modified, it fuUy ex- 
presses the intention of the parties. So far 
as it accords with the previous inchoate con- 
tract, it reduces it to writing, which, in the 
absence of fraud, mistake, ignorance or la- 
tent ambiguity, cannot be varied, impaired 
or explained by parol evidence (2 Call, 12; 
4 Desaus. 211; 3 Hen. & M. 416, 417), or 
stating circumstances previously to the 
wx'iting ([Hunt v. Rousmanier] 8 Wheat. [21 
U. S.] 20S, 211). If it differs from the terms 
of the conversation, the writing is a decla- 
ration of a change of the original inten- 
tions and an agreement to alter and rescind 
them. 1 Fonbl. Bq. 173, 174; Talb. 20; 
Amb. 317. 

This conversation between Mr. Tilghman 
and Mr. Chew, Sen. can be viewed only as 
leading to or forming the basis of the writ- 
ing, or as a distinct substantive contract be- 
tween the parties, put into writing as mar- 
riage articles; in either case a decree must 
be made conformably to the construction of 
the written agreement, or it must be reform- 
ed according to the rules of equity, by some- 
thing which more correctly indicates the in- 
tention of the parties than the agreement 
itself. Otherwise it must be taken to be 
the only and very contract subsisting be- 
tween them. Any contract, however sol- 
emn, may be reformed by matter of higher 
consideration than the contract, but this 
power of reformation is limited; there must 
be something definite by which to reform 
a conti'act, it must refer to or recite some 
other agreement on which it is predicated, 
which it was intended to can'y into effect, 
to which it must conform, and by which it 
must be controlled, eonstnied or regulated. 

Articles in consideration of and previous 
to marriage, are considered in equity as the 
heads of an agreement for a valuable con- 
sideration (2 Atk. 40; 3 Hen. & M. 406); they 
will be so construed as to carry into effect 
the intention of the parties for the benefit 
of the issue for whom they are purchas- 
ers (11 Ves. 228; 2 Desaus. 126; 1 Desaus. 
443; 3 Ves. 245; 18 Ves. 54); any mistakes 
will be corrected by reforming the article 
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or settlement A settlement after marriage, 
reciting articles before mai-riage, may \)Q re- 
formed by tbem; so if it was intended to 
TJe pursuant to tlie articles, any variance be- 
tween tliem being presumed to be by acci- 
dent. Talb. 20, ISl; 1 Yes. Sr. 239; 2 P. 
Wms. 349, 3o6; 3 Brown, Pai-l. Cas. 333, 
334; 1 P. Wms. 123; Comyn, 417; Amb. 
317; 2 Vem. 658; 3 Hen. & M. 408. But 
the evidence of intention by wbieb to make 
the reformation raust be by a recital, a let- 
ter of instructions or declaration of inten- 
tion, not by conjecture, but in words show- 
ing it (1 Ves. Jr. 59, 151; 5 Ves. 597, note, 
GOO; 3 Brown, Ch. 27), otherwise tue va- 
riance is presumed to be by a new agree- 
ment (1 Fonbl. Bq, 173, 174; Talb. 20). The 
great object of marriage settlements, is to 
restrain the parties from disposing of the 
fund to the prejudice of the wife and issue, 
and it is in their favour and necessarily 
against the husband, that equity reforms 
and construes them liberally to embrace the 
object intended; this will be done in favour 
of the husband or wife, where they claim 
in consideration of a settlement made, or to 
be made by them or their friends, so as to 
mate the contract operate beneficially for 
the party Intended to be benefited by it. 1 
Munf. 98. 112, 390. But if the plaintifE in 
equity has not completed his promised pro- 
vision for his wife and issue, or if by her 
death without issue he has suffered no prej- 
udice by what he has done towards its com- 
pletion, or if by the agreement the portions 
were to be equal, and the husband has not 
made up his, equity will leave him to his 
legal remedy. 2 Freem. 35, 36; 3 Ves. 246. 
If an instrument professing or intended to 
carry an agreement into effect, is so drawn 
by mistake as not to effect the object, it will 
be reformed in conformity therewith; the in- 
strument being insufficient for the purpose 
intended, the agreement is considered unex- 
ecuted, and the delinquent party will be held 
to its performance. If however the parties 
have deliberately agreed on an instrument to 
effect their intention, which meets the views 
of both, it becomes incorporated into their 
agreement, and if not foimded in mistake in 
fact, and is executed in strict conformity 
with^ itself, equity will not decree another se- 
curity, or act as if it had been agreed on or 
executed. It will compel the execution of 
agreements fairly made, but will not make 
them for parties, or decree the execution of 
any other instrument than the one agreed on. 
The death of the party who was to execute 
the instrument which was to give efficacy 
to tlie agreement, though it frustrates the 
intention of the parties by an event not pro- 
vided for, does not alter the case. "Where 
the parties have on deliberate advice rejected 
one instrument- and adopted another, equity 
will not decree a different one to be executed, 
or that to be done which the parties supposed 
would be effected by the insti'ument finally 



agreed upon. Hunt v. Rousmanier, 1 Pet. 
[26 U. S.] 9, 17, 8 Wheat. [21 U. S.] 201, 210. 

In the application of these principles to this 
case, I can perceive no just ground for re- 
forming the agreement of the 10th of July; 
from its terms it appears to have been the 
only agreement intended to be carried into 
effect, so it appears to have been considered 
by all parties by their subsequent conduct, 
and having been deliberately made, must be 
considered as the only foundation of defend- 
ant's claim. It is so set up iB his answer 
and expressly stated, that though it varied 
essentially from the verbal contract, it was 
assented to by all parties, and left with Mr. 
Tilghman for safe keeping as the contract 
agreed upon; such is the case presented by 
the answer, on which the issue is depending 
on ,the general replication. This issue is on 
the facts and case stated In the answer, not 
on any other matter' which may be offered 
or given in evidence at the hearing. 4 Madd. 
21, 29; [Lenox v. Prout] 3 Wheat, [16 II. S.] 
527; [Hughes v. Blake] 6 Wheat. [19 U. S.] 
468. The opposite party must have notice by 
the answer of the matters relied on, so as to 
shape his replication accordingly, and offer 
countervailing evidence; he is not to be 
taken by surprise, or lose the opportunity of 
asking leave to file a special replication, 
which cannot be done without leave. [Leeds 
V. Marine Ins. Co. of Alexandria] 2 Wheat 
[15 U. S.] 380; Peirce v. West [Case No. 
10,909]. The same rule applies to a, bill so 
as to enable a defendant to demur, plead or 
answer, according to the case stated. 1 
Munf, 395; 7 Ves. 457; 12 Ves. 79; [Simms 
V. Guthrie] 9 Cranch [13 U. S.] 25; [Garneal 
V. Banks] 10 Wheat [23 "D. S.] 188; 6 Johns. 
Gas. 349. A party who sets up a right 
against another, must be confined to the alle- 
gation of his bill or answer, the court will 
permit no evidence of any other matter than 
such as tends to prove those allegations, or 
decree on any thing not put in issue or ad- 
mitted by the pleadings. [PuUerton v. Bank 
of U. S.] 1 Pet [26 U. S.] 612; Thompson 
V. Tod [Case No. 13,978]; [Harding v. Handy], 
11 Wheat [24 TJ. S.] 103; 6 Johns. 559, 563. 
The defendant's counsel contend for a broader 
rule in case of an answer than a bill, where 
the answer is merely a defence against a 
right asserted by the plaintiff, as in a tithe 
cause, where it was held sufficient to set up 
a composition or commutation generally as 
a defence. Anstr. 404, 491. Cases of this 
description are exceptions to the general rule, 
on account of the difficulty of definite proof, 
but where a defendant in his answer, goes 
beyond mere matter of defence, and sets up 
an affirmative claim, he becomes a plaintiff 
and must make out his case by proper alle- 
gations and corresponding proofs. Such is 
the present case, both parties are claimants 
of the same fund, one to recover, the other 
to retain; the only ground of denial of the 
plaintiff's claim, is an assertion of an afflrma- 
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tlve claim by defendant in virtue of a eon- 
tract set out in tlie answer, both parties be- 
iuf? actors in their own adverse right, we 
must decide as if the defendant's case was 
i^ a bill filed by himself. 
- Taking- then the agreement of the 10th of 
July as the contract relied on for the foun- 
dation of the defendant's claim, it will be con- 
sidered according to the intention of the par- 
ties, without regard to form or manner of 
expressing it, as a contract or articles of mar- 
riage formally executed, as a valid binding 
agreement or covenant to be executed accord- 
ing to the principles of equity, regarding only 
its substance. The marriage having been 
solemnized, is a consideration which entitles 
the defendant to the performance of the con- 
tract in good faith, for which the estate of 
Mr. Tilghman is answerable, if its breach 
has been by his default, or its non perform- 
ance has been owing to the occurrence of any 
event, against which a court of equity can 
properly consider him as having undertaken 
to provide. 

■ It was stipulated that so much of the 
daughter's estate be sold, after she would 
arrive at twenty-one, as would raise 30,000 
dollars, which would be in nine months after 
the date of the agreement; no time was lim- 
ited in which it was to be done after she ar- 
rived at twenty-one, the sale could not be 
before, for although Mr. Tilghman by the act 
of 1799 could sell, he was bound to appro- 
priate th'e proceeds in the manner pointed out 
by that law. The postponement of the sale 
was from necessity, not for the convenience 
of Mr. Tilghman, the annual value of the es- 
tate was trifling, neither party by the terms 
of the agreement assumed the risk of the 
settlement being defeated by the death of the 
daughter, nor is there any principle of eq- 
uity which would make Mr. Tilghman per- 
sonally answerable for the consequences. 
That does not seem to have been contem- 
plated at the time, it was a proper subject 
for a provision, had any been intended, the 
object was a provision for the marriage, this 
agreement was agreed on for security of its 
performance, deliberately made and accepted 
as satisfactory. Had it been intended to sub- 
stitute the estate of Mr. Tilghman as the 
fund in place of the daughter's estate in the 
event which has happened, it would have 
been so stipulated, or such intention have 
been manifested; had it been intended to 
hind the estate of the wife, she would have 
been a party. The defendant's proposals im- 
mediately preceding the contract were, that 
if- no issue survived her, he would renounce 
the tenancy by the curtesy, and all legal right 
to his wife's personal estate, the same pro- 
vision was to take effect on the subsequent 
death of the issue who should survive her. 
This proposal met the very case which has 
occurred, and negatives the belief, that in the 
same event, Mr. Tilghman was personally to 
be bound, or that a stipulation to that effect - 
was left out of the agreement by accident or 
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mistake; it must therefore be taken as the 
only security required, the insufficiency of 
which by the death of Mrs. Chew affords no 
gi'ound for our interference. Hunt v. Kous- 
manier [supra], is authoritative on this point. 
As the agreement could not be performed 
before the arrival of Mrs. Chew to twenty- 
one, no cause of action could accrue till that 
event, it happened on the 19th of April, 1S17, 
she survived it two months, so that there 
was time to have completed the settlement, 
yet though arrangements were made as to 
sales of her property by Mr. Tilghman, noth- 
ing was done in relation to the settlement, or 
any offer or demand made to execute it. Its 
completion required the concurrent act of all 
parties, of Mr. Tilghman to release his es- 
tate by the curtesy, of Mr. Chew and wife 
to convey the reversion; the acts must be 
simultaneous, or the conveyance of the fee 
must precede the release of the life estate, 
and the latter, if made to take effect imme- 
diately by a separate deed, would have loft 
Mr. Chew and wife the sole power of dis- 
posing the whole estate, with no other con- 
trol than by a court of equity in virtue of 
the marriage articles. Mrs. Chew was then 
tinder the legal control of her husband, her 
deed was indispensable, it must be her volun- 
tary act, Mr. Tilghman could exercise no con- 
trol over her, nor could he by his own act 
complete the ■ settlement. The important 
question then arises, on whom does the law 
throw the duty of doing, or offering to do 
the acts necessary to performance, and what 
is such default in either party, as subjects 
him to a debt or damages by non perform- 
ance, without request by the other, when the 
contract fixes no time for performance? 

An obligation to pay money without nam- 
ing the time of payment, creates a debt due 
presently on demand; if for the performance 
of a transitory act, it must be done in a con- 
venient time without request, when the con- 
currence of the obligee is not necessary; if 
it is necessary, the obligee must hasten the 
performance by a request, or the obligor may 
take his lifetime. He shall also have a rea- 
sonable time after a request, and the obligee 
shall name a time for performance, as the 
making a feoffment If the condition be to 
infeoff a stranger, the obligor shall require 
him to name the time and place, and do it 
in convenient time, unless the act requires 
the concurrence of the obligee, or of the 
obligee and stranger, in which case the 
obligor does not take on himself for the 
obhgee who is party to the deed, as he does 
in the ease of a stranger. G Coke, 31; 2 
Coke, 79; Co. Litt. 208, 219; Cro. Eliz. 798; 
1 Rolle, Abr. 436, pi. 1; 1 Brown, Ch. 55. 
In cases of forfeiture, the party is allowed 
his lifetime to perform the act. 1 Call, 88, 
89. The party who is to have the benefit 
of the act may do it when he pleases. 3 
Day, Com. Dig. 103, G, 3, pi. 16. Where 
prompt performance of the act is necessary 
to give the party its benefits, or its immedi- 
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■ate fruition was the motive for the contract, 
it must tie done in a reasonable time. Co. 
•Litt. 208; 2 Coke, 75, 78; Wing. Max. 463, 
•464, pi. 31; 5 Serg. & R. 383. If to be done 
on demand, a reasonable time is allowed. 
1 Rolle, Abr. 443, 449; 3 Day, Com. Dig. 104. 
If the acts to be done are mutual or concur- 
rent, the party who sues must aver and prove 
performance on his pax-t, or an offer and 
readiness to do so. 2 Sannd, 352, note; Doug. 
691; 11 Serg. & R. 200, 352; 12 Johns. 212. 
Acts to be done by both parties at the same 
time, are deemed mutual and concurrent, 
though stipulated by different instruments 
they 'are one contract, one is the consideration 
for the other. [Morgan v. Morgan] 2 Wheat 
[15 U. S.] 299; [Goldsborough v. Orr] 8 
Wheat [21 U. S.] 224. A plaintiff in equity 
must aver and prove the performance of 
those acts, which were the considemtion of 
the contract to be enforced. [Colson v. 
Thompson] 2 Wheat. [15 U. S.] 344. If the 
promise is to an intended son-in-law that the 
father will make for his intended wife the 
same provision as he had done for his other 
children, the plaintiff must aver and prove 
what that provision was. 1 Call, 84, 89. 
Taking this contract then according to its 
terms, there was no legal obligation on Mr. 
Tilghman to be the first to move towards its 
completion, he was in no default without a 
request by the defendant, nor is there any 
case made out for equity to interfere, to carry 
into effect the intention of the parties, to cor- 
rect any mistakes or cure the effects of any 
■accident 

' A, different view of the case might be nec- 
essary, if the answer rould be considered as 
evidence, so as to put the plaintiffs to dis- 
prove the matters set up in support of the de- 
fendant's claim, in -the same manner as he is 
bound to do in relation to the denial of the 
plaintiff's right, according to the rules of 
equity in ordinary cases. The defendant is 
not in this position, in his answer he admits 
the receipt of money as executor, by which is 
bound to the extent of the charges against 
him; if in his answer he had averred the si- 
multaneous payment of the sum so admitted, 
the whole must be taken as evidence, so as to 
put the plaintiff to disprove the payment- 
But if the payment or discharge is alleged at 
■a different time from the receipt, or by a dis- 
tinct transaction, the answer will be taken as 
a.'n admission of the receipt, but not as evi- 
dence of the payment; so where the answer 
sets up an affirmative right or claim, as a bar 
to an account, or to retain the money in the 
hands of the defendant, he must establish it 
independently of his oath; so where he in his 
answer alleges any distinct independent fact 
as a bar to plaintiff's claim. 6 Johns. 559; 2 
Johns, ais. 87, 90; Gilb. Ev. 45; 4 Brown, Ch. 
75; 7 Ves. 404, 587; 13 Ves. 53, 54; Amb. 
589; 2 Madd. 445; 2 Eq. Gas. Abr. 247, 248; 
Kohne V. Ins. Co. of North America [Case No. 
7,921]; 1 Munf. 395; 4 Hen. & M. oil; 1 Ves. 
Jr. 54G. So- of matter of avoidance -set up by - 



plea. Gernon v. Boecaline [Case No. 5,3G7]; 

1 Johns. 590; 14 Johns. 74; 17 Johns. 367. 
An answer is no evidence as to matter not 
necessarily drawn out by the bill, or not di- 
rectly charged, if not inquired of or foi-ming 
part of the discovery sought; so where the 
fact inquired into is immaterial, and the an- 
swer is a departm'e from the question. 14 
Johns. G3, 74; 1 Munf. 396, 397; 10 Johns. 
544; [Leeds v. Marine Ins. Co. of Alexandria] 

2 Wheat. [15 U. S.] 383; [Lenox v. Prout] 

3 Wheat [16 U. S.] 527; [Hughes v. Blake] 6 
Wheat [19 U. S.] 468; 1 Johns. Cas. 461; 1 
Johns. 589, 590. 

On these well established principles, I have 
excluded from my consideration all the alle- 
gations of the answer to which they apply, 
and being clearly of opinion that the defend- 
ant has not made out his claim on the merits, 
have not examined into the effect of the lapse 
of time, or the staleness of the demand. It is 
proper however to remark, that I adhere to 
the rule laid down in Baker v. Biddle [Case 
No. 764], and had this case required its ap- 
plication, it might have had a powerful if not 
a conclusive effect 
. There must be a decree to account 

HOPKINSON, District Judge. A primary, 
and certainly the most important part of the 
discussion at the bar, has been upon the ques- 
tion, what was the contract of the parties? 
Until this is settled it would be an idle waste 
6f time to inquire into the alleged violations. 
I shall therefore first direct my attention to 
that question; and it seems to me that if we 
trace this marriage negotiation from its com- 
mencement to its termination, we shall not 
be at a loss to discover the intention of the 
parties in its progress and conclusion. Legal 
formalities were not regarded, for the whole 
transaction was governed by a spirit of lib-' 
erality on both sides, and conducted with that 
mutual confidence which the situation of the 
persons concerned in it, and their long and 
ultimate acquaintance entirely warranted. 

The pecuniary arrangements for this mar- 
riage began in the conversation between Wil- 
liam Tilghman and Benjamin Chew the elder, 
the prfecise date of which is not fixed, but we 
may assume that it was certainly "antecedent 
to the proposals made by William Tilghman 
and accepted by the younger Mr. Chew. It 
has been so understood in the argument on 
both sides, nor have we clear and certain evi- 
dence of the agreement which is said to have 
resulted from that convei-sation. The re- 
spondent, Mr. Chew, in his answer, states 
that the agreement was, that his father should 
give him land worth 5000 dollars, and allow 
him annually the interest of 25,000 dollars, 
and that Mr. Tilghman should give his daugh- 
ter, for her advancement, 30,000 dollars, and 
that he promised to do on this occasion what- 
ever the respondent's father would do, and 
more. In the deposition of Sir. Chew the 
elder, he states that he told" Mv. Tilghman 
that he would make out to his son a farm in 
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New Jersey which he estimated to be worth 
600O dollars, and immediately after the mar- 
riage would contribute and pay to liis son 
1500 dollars annually in addition. That in 
consequence of this general information Mr. 
Tilghman stated, without any great difficulty 
or much consideration, that he would make 
up the sum of 30,000 dollars for his daughter. 
If we were called upon to execute this agree- 
ment, there would be much difficulty in ascer- 
taining its true meaning in a very important 
particular, that is, whether Mr. Tilghman in- 
tended and promised to give to his daughter 
the sum of 30,000 dollars from his own prop- 
erty, in addition to the esta,te which would 
come into her possession at his death, or 
whether the intention only was to anticipate, 
in this respect, the event of his death and put 
her then husband at once into the enjoy- 
ment of so much of her property. Many con- 
siderations would naturally come into the de- 
cision of this question, were it necessary to 
pass a judgment upon the effect of the con- 
versation alluded to; but the subsequent pro- 
ceedings of the parties relieve us from these 
difficulties. On the 10th of July, 1816, the 
day before the marriage was solemnized, Mr. 
Chew the younger tendered to Mr. Tilghman 
certain proposals in writing, we have them 
now before us. As they were not adopted, 
they are of no further consequence at this 
time than as they may show that Mr. Chew 
the younger did not suppose his marriage con- 
tract had been finally arranged and settled be- 
tween his father and Mr. Tilghman, or it is 
difficult to assign a reason for his making pro- 
posals so different from the terms said to 
have been agreed upon in the conversation be- 
tween those gentlemen, and without, as far as 
we know, any consultation or explanation 
with his father on the subject." The conduct 
of Mr. Tilghman is equally irreconcilable with 
an understanding on his part that this affair 
had been settled already; in which case his 
reply to these proposals would actually have 
been that the contract was concluded, and no 
longer in his power, without the assent of the 
pai'ties concerned, and with whom he had 
contracted. So far from this was the under- 
standing of Mr. Tilghman, that he did not 
make the least allusion to what had passed 
between him and air. Chew; but offers other 
proposals to Mr. Chew instead of his, which 
Mr. Tilghman thought more favourable to 
Mr. Chew than his own, and which certainly 
were so, and which were assented to in writ- 
ing hy Mv. Chew. In the coui-se of this nego- 
tiation, in which proposals were made by both 
of these parties, and a contract finally agreed 
upon and signed, neither of them made any 
reference to any antecedent contract, but both 
seem to have considered the whole subject to 
be open to them, and entirely at their dis- 
posal. The assent of Mr. Chew the elder was 
not thought necessary, either to annul the for- 
mer agreement or to give validity to the new 
one. If, however, that assent were necessary, 
it was afterwards fully given. Under such 



circumstances, I cannot but consider the pro- 
posals of Mr, Tilghman delivered to Mr. 
Chew the younger and by him formally as- 
sented to in writing, as the only subsisting 
contract between the parties; as the only 
contract brought before the court. The rp- 
spondent has also so considered it, as in his 
answer this is the contract insisted upon, and 
for the breach of which he requires redress or 
compensation. In deciding upon a transac- 
tion which took place more than fifteen years 
ago, it is very satisfactory to have a written 
document for our guide, rather than the im- 
perfect recollection of conversations, perhaps 
not fully and mutually understood at the 
time, and which now are still more uncertain 
and obscure. On the 10th day of July, 1S16, 
the day before the celebration of the marriage 
between Mr. Chew and Miss Tilghman, the 
father of the lady "presented to Mr. Chew, 
the respondent, a paper to which the respond- 
ent gave his assent in writing." It is in the 
form of a letter. "We must carefully scan the 
language used, as it was written by one who 
well understood the force of every word con- 
tained in it, and was remarkably precise in all 
matters of business. It is as follows: "As 
my daughter, to whom you are to be married 
is under age, I think proper to mention what 
I propose to be done after she arrives at twen- 
ty-one; and from the conversation we have 
recently had, I make no doubt but it will be 
perfectly agreeable to you. In order to raise 
an income we must resort to the Northampton 
estate, which, although valuable, is unproduc- 
tive in its present state. I intend that so 
much of it shall be sold as wiU produce 30,000 
dollars, of which 5000 dollars may be expend- 
ed in furniture, and the remaining 25,000 dol- 
lars be placed in your hands, to be used by 
you as you think proper. This capital of 
25,000 dollars is to be considered after your 
death as a debt due from your estate. If 
your wife sui-vives you, she is to receive it 
from your estate, and if she dies before you 
she is to have the right of disposing of it as 
she pleases, either by last will and testament 
or any writing in nature thereof, or any other 
writing executed in the presence of at least 
two witnesses; but if she should die without 
making any such disposition, then after your 
death the said 25,000 dollars are to be dis- 
tributed according to the law of Pennsylvania, 
in the same manner as it would be if your 
wife had died possessed of it and unmarried." 
This is the proposal, the agreement, the eon- 
tract, by whatever name it may be called, on 
the part of Mr. Tilghman; and it seems to 
me to be hardly possible to raise a question 
upon its meaning, or even to turn it into any 
form of expression which will be more intelli- 
gible and explicit; but. if amplified for ex- 
planation, does it not amount to this and no 
more? "You are about to marry my daugh- 
ter; you will require money to furnish your 
house and an income to maintain your family. 
My daughter has a real estate which is unpro- 
ductive, and therefore will not furnish the 
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money and income you require, but It is valu- 
able, and if sold and turned into money it will 
supply your wants. As slie is under age, this 
cannot be done at present, but I propose that 
after she arrives at twenty-one, so much of 
her Northampton estate shall be sold as will 
produce 30,000 dollars, a part of which, 5000 
dollars, shall be applied to the purchase of 
fm-niture, and the residue be a capital to pro- 
duce the income you require." The agree- 
ment or proposal goes on to put this capital of 
25,000 dollars precisely in the situation, as to 
Mr. Chew's rights, and the rights of his in- 
tended wife, as it would have been had it re- 
mained in real estate. Is there a word here 
which intimates even a suggestion that in 
any event these 30,000 dollars, or any part of 
them, were to be drawn from the estate of 
Mr. Tilghman? Is there any thing like a 
promise on his part, that if, from any cause, 
the fund which was to produce the money 
should fail, or the execution of his proposal be 
prevented, he would malie it good from his 
pwn property; he would be responsible to Mr. 
Ohew for his disappointment? I perceive 
nothing of this sort That which, was to be 
done to carry this arrangement into effect was 
not to be done by Mr. Tilghman; was not un- 
der his control' or power. He could have no 
part or agency in it beyond his interest in the 
land to be sold as tenant by the curtesy. In- 
deed it has been argued at the bar, that he 
was not, upon strict construction of the pro- 
posals, bound to release that. I consider his 
proposal however as binding him to do what- 
ever should be necessary on his part to exe- 
cute that proposal, and that it would have 
been a breach of good faith if he had refused 
to unite in the conv^ance of the land he pro- 
posed to sell. This is, however, no question 
here. It is plain that the execution of the 
plan or proposal agreed upon between Mr. 
Tilghman and Mr. Chew, depended, for its 
completion, upon the will and the acts of Mr. 
Chew and his wife, and it would be very ex- 
traordinary if Mr. Tilghman had made it the 
direct interest of Mr. Chew and his wife, not 
to execute it, by maldng himself responsible 
out of his own estate for its failvure; for it is 
contended, that the undertaJiing of Mr. Tilgh- 
man that the 30,000 dollars should be raised 
and paid to Mr. Chew, was an absolute prom- 
ise to pay so much money, to be produced by 
the sale of the Northampton property, if it 
could or should be so done, but if not so pi"o- 
duced, to be paid by Mr. Tilghman from his 
own resources; in short, that the promise to 
raise this amount and pay it into the hands 
of Mr. Chew, was absolute and unconditional. 
If, when Mrs. Chew arrived at twenty-one, 
she should refuse to malte the conveyance, 
without which the land could not be sold and 
the funds could not be raised, Mr. Tilghman 
was to answer for the default; if by unex- 
pected events the intended sales should be- 
come impossible, Mr. Tilghman was to indem- 
nify Mr. Chew for the disappointment. In 
the first case it is clear, that while, by the re- 



fusal of his wife to sell, Mr. Chew would hold 
the possession of the estate from which the 
money was to come, he would also be enti- 
tled to demand from her father the money. 
A contract so unreasonable cannot be raised 
by ingenious arguments and forced construc- 
tions; it should appear to be the intention of 
the parties by explicit and unequivocal terms. 
If this be the meaning of the contract, the 
question occurs, has it been defeated by any 
thing done or omitted to be done on the part 
of Mr. Tilghman? Efeis it failed by his de- 
fault; or has its non performance arisen from 
circumstances not under his control, and 
which on the face of the contract appear to 
be the contingencies, known to both parties, 
on which its execution necessarily depended? 
The contract was dated on the 10th of July, 
1816; Mrs. Chew became of age on the 19th 
<jt April, 1817, and died on the 16th of June 
of the same year; that is, three days short of 
two months after she attained her full age. 
It is expressly stated; that whatever was to 
be done to carry the proposals into execution, 
was "to be done after she arrived at twen- 
ty-one." If it could be conceded that the en- 
gagement of Mr. Tilghman was absolute, 
that it should be done after Mrs. Chew ar- 
rived at that age, equity would nevertheless 
give a just and reasonable construction to 
the words which designate the time of per- 
formance; and by looking at what was to be 
done, ascertain the period of performance, 
after which a default would be adjudged. 
The words are, "I think proper to mention 
what I propose to be doiie after she arrives? 
at twenty-one." It can hardly be contended 
that the responsibility of ■ Mr. Tilghman, 
whatever it was, that this should be done, 
attached on the moment his daughter arriv- 
ed' at twenty-one; and if this were not the 
case, but a reasonable time will be allowed 
for performance, we must find that reasona- 
ble time in the nature of the acts to be per- 
formed. Here, too, we have the written 
document for our ' information and guide. 
The money to be raised was to be p;rocured 
by a resort to the Northampton estate; so 
much of which was to sold as would produce 
30,000 dollars. Can we imagine that it was 
the expectation or intention of either of these 
parties that this large sum could be raised 
from these sales in the short space of two 
months; and that there was a default in Mr. 
Tilghman in the performance of his contract 
because it was not done? Again, it was un- 
.doubtedly in the option of Mr. and Mrs. 
Chew, when she came of age, to go on to 
make the sales of land according to the pro- 
posal and previous intention, or to retain the 
land and look to that, or to other resources, 
for the required income. On the part of Mr. 
Tilghmau, nothing could be done in execu- 
tion of the proposals, but to release his inter- 
est in the land, as tenant by the curtesy, and 
there is no proof or allegation that he eyer 
refused to do this; that he was ever asked to 
do it, or that its not having been done form- 
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ed any impediment, delay or disappointment 
in mailing the sales, in raising tlie money or 
in defeating, in any respect, the execution of 
tiie proposals of the 10th of July, 1816. If 
this be so. the failure in the completion of 
the design cannot be traced, in the smallest 
degree, to Mr. Tilghman, by his doing or 
omitting to do any thing contrary to his 
proposals, even if they may be considered as 
a contract. This design was defeated by the 
afflicting death of one of the parties -whose 
co-operation was indispensable; and it was 
fully in the view of the respondent, that it 
could not be executed if that event should 
happen; and of course the whole arrange- 
ment, the whole plan for raising this money, 
would necessarily fail if this event should 
take place before it could be completed. I 
may add, that the object and intention of 
raising it also failed on the death of Mrs.. 
Chew. 

In my opinion, Mr. Chew, the respondent, 
has not established his right to retain any 
part of the funds or estate of his testator, 
William Tilghman, in satisfaction or on ac- 
count of any claim or demand he has against 
that estate by reason of any contract, matter 
or thing set forth in his answer. 
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TILGHMAN v. WBRK. 

[2 Fish. Pat. Cas. 229; 1 Bond, SIL] i 

Circuit Court, S. D. Ohio. Feb. Term, 1862. 

Patknts — Validity — Manupactuiung Free Pat 
Acids — Tilgiisian's Pkocess — Isprisge- 
M E XT — Dam a ges. 
1. Tilghman's invention consists in a process 
for manufacturing free fat acids and glycerine, 
iiy the action of water, in a liquid state, above 
the ordinary boiling point of water, and, conse- 
quently, under pressure, on fatty bodies .or sub- 
stances. 

" 2. The invention is based on a discovery made 
l^y plaintiff that water highly heated and under 
pressure, of itself, possesses a chemical power 
df decomposing fa+ bodies into their elements, 
fat acid and glycerine. 

• 3. The plaintiff's patent covers all the modes 
and processes by which the principle of his in- 
vention i« made operatit^e in practice. 
[Cited in McComb v. Brodie, Case No. 8,708.] 

4. The degree of utility is not pertinent to the 
question of the validity of a patent, but may, 
perliaps, form a proper subject of inquiry in 
estimating the quantum of injury resulting from 
the infringement 

. [Cited in Cook v. Ernest, Case No. 3,155.] 

5. The de&eription of Tilghman's process in 
his specification is sufScient. A fixed rule is 
given, which will certainly insure success, and it 
is also made known that certain variations may 
be made without changing the process. 

-6. The gist of the plaintiff's invention is the 
discovery of a principle in science which he 

1 [Reported by Samuel S. Fisher, Esq., re- 
painted in 1 Bond, 511, and here republished 
by permission.] 



claims to have made practically useful by the 
process he describes. It is plain that he who 
adopts that principle, to an available or prac- 
tical extent, hO far invad(^s the exclusive right 
of the patentee; and to the extent that he has 
adopted or used the process, is chargeable with 
infringement. 

7. Hence, whe*-e the patentee described a 
process for the decomposition of fatty matter by 
the action of water at a high temperature and 
pressure, so as to dispense with the fourteen per 
cent, of lime previously used, and the defendant 
used heated water at a lower temperature and 
less pressure, and used seven per cent, of lime, 
held, that this wa& an infringement of the pat- 
ent. 

8. The amount which the plaintiff should re- 
cover, is to be measured by the profit which the 
defendant has derived from the adoption and 
use of the plaintiff's invention. 

' This was a bill in equity, filed to restrain 
the defendant [Michael Werk] from infring- 
ing letters patent [No. 11,766], granted to the 
complainant [Richard A. Tilghman], October 
3, 1854, for an "improvement in processes for 
purifying fatty bodies." The nature of the 
invention will appear from the following 
extracts from the specification: "My inven- 
tion consist;^ of a process for producing free 
fat acids and solution of glycerine from those 
fatty and oily bodies of animal and vegeta- 
ble origin which contain glycerine as their 
base. For this purpose, I subject these fatty 
or oily bodies to the action of water, at a 
high temperature and pressure, so as to 
cause the elements of these bodies to com- 
bine with water, and thereby obtain, at the 
same time, free fat acids and solution of gly- 
cerine. I mix the fatty body, to be operated 
upon, with from a third to a half of its bulk 
of water, and the mixture may be placed in 
any convenient vessel, \n which it can be 
heated to the melting point of lead, until the 
operation is complete. The vessel must be 
closed, and of great strength, that the requi- 
site amount of pressure may be applied to 
prevent the conversion of water into steam. 
« ft « The melting point of lead has been 
mentioned as the proper heat to be used in 
this operation, because it has been found to 
give good results. But the change of fatty 
matter into fat acid and glycerine, takes 
place with some materials (such as palm oil) 
£it or below the melting point of bismuth, 
yet the heat has been carried considerably 
above the melting point of lead, without any 
apparent injury, and the decomposing action 
of water becomes more powerful as the heat 
is increased, * * «= What I claim as my 
invention is the manufacture of fat acids 
and glycerine from fatty bodies, by the ac- 
tion of water at a high temperature and 
pressure." The defendant used a tank, in 
which he proposed to effect the decomposi- 
tion of the fat by the direct application of 
superheated steam to the mass of oil or fatty 
substances, thus producing fat acids without 
distillation or the direct application of fire. 
For this process he obtained letters patent, 
dated October 5, 1858, in which, after stating 
that superheated steam alone, of a tempera- 
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ture of from 800° to 90O'=' F., will effect tlie 
decomposition, lie says that acids and alka- 
lies may be used in combination -witb the 
superlieated steam to render so liigb a tem- 
perature unnecessary, and states that at a 
temperature of from 400° to 530° B\, the use 
of seven pounds of lime and fifty pounds of 
■water to eveiy one hundred pounds of fatty 
matter -will be sufficient, 

George Harding and Henry Stanbery, for 
complainant. 

N. C. McLean and Charles Fox, for de- 
fendant. 

IjEAVITT, District Judge, As explanato- 
ry of the delay which has occurred in the 
decision of this case, it is proper to remark 
that it was argued before Judge McLean and 
myself, near the- close of the October term, 
1860. A short time after the argument, and 
before he coiild prepare an opinion, that dis- 
tinguished and lamented judge left this city 
to take his place in the supreme court at 
■Washington. After some conference in rela- 
tion to the case, from which it was apparent 
there was an entire concurrence of views be- 
tween the judges as to all the principal 
points, it was arranged that Judge McLean 
should take the papers, and write an opin- 
ion at Washington. Owing probably to his 
feeble health through the winter, resulting 
in his death, he did not, so far as I am in- 
formed, state his views in writing, and now, 
under some disadvantages certainly, it has 
devolved on me to announce the conclusions ' 
of the court. 

The plaintiff, Tilghman, has filed his bill 
in equity, claiming to be the first and original 
discoverer of a new and useful improvement 
in the process for the decomposition of fatty 
substances and oils for practical purposes. 
He alleges that the exclusive right to his in- ' 
vention is secured to him by letters patent, 
granted by the United States, dated October 
3, 1854; and that the defendant, Werk, has ; 
violated the right thus secured to him under 
his patent, by the use of a certain apparatus 
and process in the manufacture of fat acids . 
at the city of Cincinnati. The bill prays for 
a discovery as to the matters alleged, and 
such relief as the equity of the case may re- 
quire. In his answer, the defendant denies, ' 
in the first place, that the plaintiff is the first 
and original discoverer of the method or pro- 
cess described in. his specification and cov- 
ered by his patent; and avers that substan- 
tially the same process was known long be- 
fore the date of the plaintiff's patent, and in 
practical use in France, and is described in 
several works jmblished in that country, the 
authors and compilers of which are named 
and specifically referred to. The defendant 
also denies any infringement of the rights 
of the plaintiff under his patent, and avers 
that the method or process used by him is 
essentially different from that claimed and 
described by the plaintiff, and is the product 
of his own invention, and is secured to him 
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by a patent, granted October 5, 1838. The 
answer further alleges, in substance, that 
the improvement claimed by the plaintiff is 
of no value, and incapable of being practi- 
cally and economically used by manufactui:- 
ers. 

The plaintiff, in his specification, describes 
the nature of his improvement as follows: 
"My invention consists of a process for pro- 
ducing free fat acids and solution of gly- 
cerine from those fatty and oily bodies of 
animal and vegetable origin which contain 
glycerine as their base. For this purpose, I 
subject these fatty or oily bodies to the ac- 
tion of water, at a high temperature and 
pressure, so as to cause the elements of these 
bodies to combine with water, and thereby 
obtain, at the same time, free fat acid and 
solution of glycerine. I mix the fatty body, 
to be operated upon, with from a third to a 
half of its bulk of water, and the mixture 
may be placed in any convenient vessel, in 
which it can be heated to the melting point 
of lead, until the operation is complete. The 
vessel must be closed, and of great strength, 
that the reauisite amount of pressure may 
be applied, to prevent the conversion of the 
water into steam." 

This comprehends substantially the nature 
of the invention claimed by the plaintiff as 
new and original. The other pai-t of the 
specification describes minutely and with 
great clearness the appai-atus and appliances 
by which the proposed result is produced. 
It is not necessary to notice critically the 
process as described, as the defendant's an- 
swer takes no exception to the sufficiency 
of the specification. 

1. As to the originality of the invention 
claimed by the plaintiff and covered by his 
patent. It appears, from the above extract 
from the specification, that the invention of 
the plaintiff consists in a process for the 
•manufacture of fat acids and glycerine, by 
the action of water, in a liquid state, above 
the ordinary boiling point of water, and, 
consequently, under pressure, on fatty bodies 
or substances. The invention is based on 
the discovery, claimed by the plaintiff to be 
original with him, that water, under the 
'conditions above set forth, of itself, pos- 
sesses a chemical power of decomposing ot 
separating fat bodies into their elements, 
fat acid and glycerine. Now, the answer 
of the defendants sets up that the same pro- 
cess is described in Payen's Chemistry pub- 
lished in the year 1851; in Regnault's Chem- 
istry, published in 1853; and in Roret's En- 
cyclopedia. These are all French publica:- 
tions, of dates anterior to the date -of the 
plaintiff's patent; and, under the patent 
laws of the United States, if any of the 
processes described are identical with the 
invention claimed by plaintiff, it is fatal to 
the validity of his patent. By reference to 
these publications, and to the testimony of 
the distinguished experts which is before 
the court, the inference seems -to -be irresia- 
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tible that there is a substantial difference 
between the processes they describe and that 
patented to the plaintiff. Neither of the 
woi'ks referred to describe or notice any 
such chemical decomposing power pertain- 
ing to water at a high temperature, and 
under pressure, which constitutes the main 
element in the discovery claimed by the 
plaintiff. Regnault and Payen describe a 
process of decomposition consisting in a 
separation of fat acids by the destruction 
of the glycerine, one of the elements of the 
fatty body, but do not mention the use of 
water highly heated, under pressure, as 
the decomposing agent. In the description 
contained in Roret's Encyclopedia, lime is 
required as the decomposing agent, in quan- 
tities sufficient to effect the separation of 
the fatty body into fat acid and glycerine. 
No allusion is made to the process desci'ibed 
by the plaintiff, and which is the distin- 
guishing feature of his invention. In con- 
firmation of this view of the publications 
referred to, and as conclusive of the point 
under consideration, it • may be remai-ked 
that the experts examined on behalf of the 
plaintiff— Professors Booth, Rogers, and 
Genth, gentlemen of distinguished reputa- 
tion in the walks of science, and who pro- 
fess to be acquainted with the French works 
referred to— unite in saying that they de- 
scribe no process resembling or identical 
with that described by and patented to the 
plaintiff. They also agree in saying that 
in so far as their knowledge and research 
extend, there is no publication extant which 
describes the plaintiff*s process, and, in 
their judgment, it is new and original with 
him; and even the scientific gentlemen who 
have testified, as experts, on behalf of the 
defendant, do not say that they have knowl- 
edge of any work or publication, dating 
back of the plaintiff's patent, which de- 
scribes his process. The invention of Mil- 
ly & ilotard, described in Roret's Encyclo- 
pedia, is perhaps a nearer approximation to 
that of the plaintiff's than any other referred 
to by the defendant. They describe a close 
boiler, in which fat and water were sub- 
jected to the action of high temperature and 
pressure. But, in their process, they do not 
rely on these agencies to effect the separa- 
tion of the elements of the fatty bodies, but 
require lime in sufficient quantities, to com- 
bine with all the fat, and thus prevent the 
formation of any free fat acid. So, too, 
it appears, that in the patent of Arthur 
Dunn, described in volume ii., second series 
of the "Repertory of Patent Inventions," he 
used a steam-tight vessel, and applied a 
temperature of 310° F., and, by the use of 
soda, produced soda soap, and not free fat 
acid. 

It is obvious that, in all the descriptions of 
these processes, they are. essentially differ- 
ent from the plaintiff's invention, by whose 
apparatus free fat acid is produced solely 
by the chemical action of water, at a high 
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tempei-ature under pressure. It is ceitainly 
true that some of the discoveries referred 
to, especially Milly & Motard, and Dunn, 
approached very nearly to the discovery of 
the plaintiff; but as certainly stopped short 
of the object They failed to reach the 
important chemical truth, that highly heat- 
ed water, under pressure, will produce from 
fatty bodies free fat acid and solution of 
glycerine without any othex; agency. This 
view is most convincingly exhibited by the 
testimony of the experts who have been ex- 
amined as witnesses. It is also sustained 
^7 the commissioner of patents, who in his 
note to the defendant Werk, of June 26, 
1858, rejecting his fii'st application for want 
of novelty, distinctly informs him that Mr. 
TilghmaH is the acknowledged discoverer of 
this process. I have no hesitation in con- 
eluding that the attempt to invalidate the 
plaintiff's patent for want of originality in 
his invention has wholly failed. 

2. The patent, however, is assailed on oth- 
er grounds, which I will briefly notice. Fii-st. 
It is insisted that while it may be practica- 
ble to separate fatty bodies by the action of 
heated water, according to the plaintiff's 
process, it can not be economically and pi-ac- 
ticaily used, and therefore the invention pat- 
ented is of no utility. The defendant, in his 
answer, while he does not take issue dis- 
tinctly on the utility of the invention, alleges 
that it is liable to two objections, which pre- 
vent it from being of practical use. The first 
is, that the great heat required to produce 
the result proposed, will speedily destroy or 
greatly injure the tank and pipes employed; 
and, second, that so much time is required 
in completing the process, that practically it 
is of no utility. As to this point, it is only 
necessary to advert to the familiar principle 
in the law of patent rights, that a presump- 
tion of the utility of an invention arises from 
the grant of the patent; and this presump- 
tion can only be repelled by clear proof that 
it is utterly worthless. Thei-e is not only no 
such evidence in this case, but it is proved 
upon actual experiments that the plaintiff's 
process has been successfully applied to 
practical use. What may be the degree of 
utility is not an inquiry pertinent to the 
question under consideration, but may, per- 
haps, form a proper subject of inquiry here- 
after, if it is proved that the defendant has 
infringed the plaintiff's patent, in estimating 
the quantum of injury which has been sus- 
tained. Second. It is also contended, by the 
defendant's counsel, that the patent of the 
plaintiff is a nullity, because it does not de- 
scribe the process by which the result claim- 
ed is to be produced with sufficient precision, 
and that no one, though skilled in the business, 
could determine, except by experiment, the 
precise degree of heat required. On this 
point it may be remarked, in the first place, 
that the defendant has offered no evidence 
tending to prove the existence of any prac- 
tical difficulty in the use of the process de- 
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scribed in tlie plaintifif's specification. Tlie 
learned experts wlio have testified for liim, 
say tliey liave tested the practicableness of 
the described process, by actual and success- 
ful experiments. And it also appears from 
the evidence of the witnesses, Ropes and 
Grant, that they have actually produced free 
fat acid and solution of glycerine by the 
plaintiff's process, making no mention of any 
difficulty from a want of exactness in the 
specification as to the degree of heat re- 
quired. And referring to the specification, 
it seems to be sufficiently explicit to answer 
the requirements of the statute, construed in 
the liberal spirit in which, by repeated ju- 
dicial decisions, this- instrument should be 
viewed. The language of the specification 
in reference to the temperature of the heated 
water is as follows: "The melting point of 
lead has been mentioned as the proper heat 
to be used in this operation, because it has 
been found to give good results. But the 
change of fatty matter. into fat acid and 
glycerine, takes place with . some materials 
(such as palm oil) at or below the melting 
point of bismuth, yet the heat has been car- 
ried considerably above the melting point of 
lead, without any apparent injury, and the 
decomposing action of water becomes more 
powerful as the heat is increased." Now, it 
is well known' that lead melts at G12° Fahr- 
enheit, and bismuth at about 510". There is, 
then, a precisa degree of heat— 612"* — recom- 
mended and prescribed as sure to produce a 
good result in changing common fatty bodies 
to acid and glycerine— and a lower tempera- 
ture—the melting point of bismuth— 510° — 
when palm oil or similar substances are 
to be operated upon. And it clearly does 
not render the specification liable to objec- 
tion for want of certainty and clearness, 
that the patentee states that the degree of 
heat may be carried above these figures 
without injuiy. Nor is the sufficiency of the 
description impeached by the fact that the 
desired result has been produced at a lower 
temperature of water. There is a fixed rule 
given which may be safely followed, while 
it is made known that the manufacturer 
may safely depart, to some extent, from this 
rule, if, from experiment and a just exercise 
of discretion, it should be expedient to do so. 
This specification is not therefore, liable to 
the objection urged in argument, and so 
often refeiTcd to in the books, that the pro- 
cess described can not be carried out with- 
out the necessity of previous experiments. 
Third. Another ground of objection to the 
validity of the patent is. that it is merely 
for a principle, and not for a process, and 
therefore void. It seems. to the court this 
objection is fully met by a- reference to the 
words of the patentee in describing his in- 
vention. In the introductory part of his 
specification, he claims to have invented "a 
new and improved mode of treating fatty 
and oily bodies," and continues as follows; 
/*My invention consists of a process for pro- 



ducing free fat acids and solution of glycer- 
ine," etc. Now, it is well settled, and needs 
no citation of authorities to prove it, that the 
discovery of a new and abstract principle in 
science or mechanics can not be the subject 
of a patent. And clearly, if this patentee 
has discovered merely the principle or scien- 
tific fact, that superheated water, by its own 
power, will effect the decomposition or sep- 
aration of fatty substances into acids and 
solution of glycerine, he could "not have ob- 
tained a patent; or, if a patent issued, it 
would be void. But he claims and has de- 
scribed more than this. He claims the dis- 
covery of a new principle, and a process by 
which that principle may be made practical 
and operative. This process is minutely and 
fully described, and that is all the law re- 
quires. It has been adjudged a patentable 
invention by the officer of the government 
selected with special reference to his quali- 
fication for the position, and by him a pat- 
ent has been issued, securing to the patentee 
the exclusive benefit of his invention, for the 
term prescribed by law. I do not feel call- 
ed upon to overrule and set aside the judg- 
ment of the commissioner of patents, in the 
ease now before me. 

3. The next inquiry relates to the question 
of infringement. The bill alleges that the 
defendant "is now constructing and using 
the said patented improvement in some part 
thereof, substantially the same in construc- 
tion and operation as in said letters patent 
mentioned." On the point of infringement, 
a mass of evidence has been offered on both 
sides, and it has been discussed at length by 
counsel. Without reviewing the evidence in 
its details, I will state, as concisely as I can, 
the conclusions to which I have arrived; 
and I may remark that as there seems to be 
no controversy as to the process or appli- 
ances by which the defendant decomposes 
fatty bodies, it is unnecessary here to describe 
them with minuteness. The sole inquiry is, 
whether the mode or process used by the de- 
fendant is substantially identical, in whole 
or in part, with that patented to and used 
by the plaintiff / The invention of the plain- 
tiff has been already sufficientiy noticed. 
As to the defendant's invention it appears, 
that in May, 1858, he applied for a patent, 
and filed his specifications describing his in- 
vention and the process by which it was to 
be made practical. He there claimed as his 
invention "the manufacture of fat acids by 
subjecting fatty or oleaginous bodies to the 
direct action of superheated steam, either 
with or without the use of other agents." 
This application was rejected for the reason 
stated by the commissioner, that the inven- 
tion claimed by the defendant was covered 
by the previous patent granted to the plain- 
tiff. The defendant filed a new application, 
in which he modified his original claim and 
describes his invention as consisting "in the 
combination and arrangement of the appa- 
ratus as herein set forth, for the saponifica- 
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tion of fatty bodies." And this lie proposes 
to effect by the direct application, of super- 
heated steam to the mass of oil or other fatty 
substauces, and thus producing fat acids 
without distillation or the direct application 
of fire. In his conclusion, he claims, as new, 
"the combination of boiler, superheating fur- 
nace, and tank." In the description of his 
process, he says: "The superheated steam 
alone, of a temperature of from 800** to 900" 
F., will efiEect the decomposition, but acids 
and alkalies may be used in combination 
with the superheated steam to render so hig.i 
a temperature unnecessary." He then states 
that at a temperature of from 400' to o'dO" 
F., the use of seven pounds of lime and fifty 
pounds of water to every one hundred pounds 
of fatty matter will be sufficient for the su- 
perheated steam. Thus modified, a patent 
was granted to the defendant October 5, 
1858. In his answer, the defendant calls 
his invention "a combination of machinery, 
or improvement in apparatus for manufac- 
turing fatty acids, etc., by superheated 
steam, and a tight tank by which the fatty 
acids are produced without distillation, or 
the direct action of fire." He also states 
that the fatty substances are placed in the 
tank, closed at the top to retain the heat and 
steam, with six or seven pounds of lime, and 
one hundred and thirty pounds of water to 
every one hundred pounds of the fatty mat- 
ter, and introduces steam heated to 310** or 
doO" F., which, In connection with the action 
of the lime and water produces a lime soap, 
and sets the glycerine free in five hours 
after the operation is begun. The lime soap 
is afterward decomposed by the use of sul- 
phuric acid, and the fat acids become free. 

This synopsis of the defendant's invention, 
as described and used by him, sufficiently ex- 
hibits its essential featm-es. And the ques- 
tion for decision is, whether in any of its pro- 
cesses, or modes of operation, it infringes any 
right granted to the plaintiff by his patent. 
It has been before stated, that the claim of 
the plaintiff is in substance, that, by his pro- 
cess, superheated water, vmder presstu-e, is 
the sole agent in the decomposition of fatty 
substances, and separating them so as to form 
free fat acids, and solution of glycerine. Does 
the defendant's process effect, or is it capable 
of effecting, the same result by substantially 
similar means? In giving an answer to this 
question, it is unnecessary to institute a crit- 
ical comparison of the machinery and appli- 
ances respectively used by the patentees. It 
is not controverted that they are essentially 
alike. The defendant produces the heat nec- 
essaiy to decompose the fatty mass in his 
tank, by the use mainly of steam heated to a 
high temperature, which necessarily causes 
the water forming a part of the contents of 
the tank, to rise to the same temperature as 
the steam, thus avoiding the direct applica- 
tion of fire to the tank, according to the pro- 
cess he .describes; and by his distinct admis- 
sion in his answer, a portion of water is used 



as' a decomposing agent. It is also proved 
by the witnesses, that, in the defendant's 
process, water is required and used. And it 
is clear that, in that process, it is the super- 
heated water, necessarily under pressure, 
which effects, to a certain extent, the decom- 
position of the fatty contents of the tank. 
The scientific gentlemen examined as wit- 
nesses for the plaintiff unite in saying, after 
full experiments, that, in their judgment, this 
result is due to the chemical action of the 
superheated water, on the precise principle of 
the plaintiff's invention. It is true that two 
experts, called as witnesses for the defendant, 
state it as their belief, not based, however, on 
experiment, that the decomposition can not 
take place at a temperature of water less than 
550*" or 600". And hence it is m'ged by the 
covmsel for the defendant, that there is no 
identity in the two processes. 

In support of this view, it is insisted, that 
in the defendant's process the water is heat- 
ed only to 350" or 400", and at that temper- 
atui'e can have no decomposing power, and 
therefore that the processes are essentially 
different in principle. The fact relied upon 
to sustain this position is not made out by the 
evidence. The opinions of the two chemical 
experts referred to, can not prevail against 
the positive statements of no less than five 
witnesses, that by experiment it is found that, 
at a temperature of 350", the heated water, 
under pressure, as applied by the defendant, 
will produce free fat acid by its chemical ac- 
tion alone. As I understand the law, the 
plaintiff's patent covers all the modes and 
processes by which the principle of his inven- 
tion is made operative in practice. In Curtis 
on Patents (section 233) the author says: 
"These cases show that when a party has 
invented some mode of carrying into effect a 
law of natiural science, or a rule of practice, 
it is the application of that law or rule which 
constitutes the peculiar feature of his inven- 
tion; that he is entitled to protect himself 
from aU other modes of making the same ap- 
plication; and, consequently, that every ques- 
tion of infringement will present the question 
whether the different mode, be it better or 
worse, is in substance an application of the 
same principle. The substantial identity, 
therefore, that is to be looked to in eases of 
this Idnd, respects that which constitutes the 
essence of the invention, viz: the application 
of the principle." On this point the authori- 
ties are numerous; but it seems to the court 
unnecessaiy to make a special reference to 
them. It is clear the plaintiff, in this case, 
does not, in his specification, restrict himself 
to any certain or fixed temperature of heated 
water as necessary to produce the required 
result. He names the melting point of lead, 
612", because, as he says, it is known to 
operate successfully; but he does not say, or 
intimate, that a higher or lower temperature 
may not be expedient or useful. He does in- 
deed state, what would be entirely obvious 
without it, that the rapidity of the process of 
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decomposition, by the chemical action of the 
heated water, will be in proportion to the de- 
gi-ee of its heat. He has, therefore, in effect, 
provided for a much higher temperature than 
612°, by recommending the use of a tank 
strong enough to resist a pressure of ten thou- 
sand pounds to the inch. 

There is but one other point connected with 
the question of infringement, to which it 
seems necessary to advert. I refer to the 
position assumed by the counsel for the de- 
fendant, which, as I understand it, is, that if 
the defendant has adopted the principle of the 
plaintifE's invention in part only, and uses an 
agency in Ms process, Avhich is not a part of 
the plaintiff's invention, he does not infringe 
Ids right under his patent. It is contended, 
and the evidence proves it, that the defend- 
ant uses two distinct agents in his process. 
He has the superheated water, and, in addi- 
tion, uses six or seven pounds of lime to each 
one hundred pounds of the fatty mass in the 
tank. The result of this, as appears satis- 
factorily from the evidence, is, that a part of 
this mass is' converted into free fat acid, and 
a part is saponified or converted into what 
some of the experts designate as an acid lime 
soap. There seems to be no question that the 
production of the free fat acid is due solely 
to the decomposing power of the heated wa- 
ter, and the saponifying effect to the alkaline 
properties of the lime acting on the mass of 
fat. As to the first of these effects, the pro- 
duction of free fat acid, the precise princi- 
ple which constitutes the distinguishing fea- 
ture of the plaintiff's invention is clearly 
brought into requisition in the process. As to 
the other, the saponifying action of the lime, 
there is no invasion of the plaintiff's claim, 
for the obvious reason that he does not name 
or provide for the use of lime in the process 
described in his specification. 
- Upon this" state of facts, the question is, has. 
the defendant so far appropriated the inven- 
tion of the plaintiff as to render him liable 
for an infringement? The answer to this in- 
quiry seems so obvious that I shall not dis- 
cuss it at any length. Theprinciple is undoubt- 
ed, that in a patent for a mechanical struc- 
ture, the novelty and utility of which consists 
wholly in a combination of things before 
known and in use, there is no infringement 
by theusf- of any of the separate parts of the 
combination. But this principle can have no 
application to the present case. The gist of 
the plaintiff's invention is the discovery of a 
principle in science, which he daims to have 
made practically useful by the process he de- 
scribes. Now, it seems plain that he who 
adopts that principle, to an available or prac- 
tical extent, so far invades the exclusive right 
of the' patentee. The logical sequence of the 
opposite doctrine would be, that there could be 
no infringement unless the patented invention 
was adopted to the extent of producing the 
full results proposed by the patentee. In the 
case of this defendant, his discovery, which 
constitutes, a distinct part, of his claim, that a 
23FED.OAS. — 80 
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small percentage of lime will facilitate and 
hasten the decomposition of the fatty mass in 
the tank, may be and probably is useful and 
meritorious, and would well entitle him to a 
patent; but certainly it gave him no right to 
adopt the plaintiff's invention in giving effect 
to his own. His claim for a patent should 
have rested on the fact, that he had discov- 
ered an improvement of the principle and 
process covered by the prior patent to the 
plaintiff. To the extent, therefore, that he 
has, without tlie license or authority of the 
plaintiff, adopted and used his process, the 
defendant is chargeable with an infringement. 
It is perhaps to be regretted that the defend- 
ant, in applj'ing for a patent, had not limited 
his claim to an improvement of the plaintiff's 
invention. In that form his patent would 
have been sustainable, and would have been 
beneficial, not only to the defendant, but the 
public. It is in evidence that imder the old 
process of separating fatty matter for man- 
ufacturing purposes, fourteen pounds of lime 
were required to every one hundred "pounds 
of the mass, which produced lime soap; and 
the separation of this soap into free fat acid 
and glycerine, required the use of thirty-hve 
per cent, of .sulphuric acid. This was an ex- 
pensive process; and the discovery that, 
through the joint agency of superheated wa- 
ter, and six or seven per cent, of lime, the 
desired result could be speedily arid success- 
fully effected, was in an economical view, an 
important invention, and apparently of prac- 
tical utility. 

I can not hesitate upon the law of this case,, 
applicable to the facts proved, in holding, 
first, that the plaintiff's patent is valid to the 
extent of his claim— and, secondly, that the 
defendant bas infringed upon the plaintiff's 
patented rights to the extent indicated. In 
the present posture of the case, it is obvious 
no decree can be entered for damages aris- 
ing from the infringement. The rule of com- 
pensation sanctioned by the express provision 
of the statute, is the actual damages sustain- 
ed by the plaintiff; and this damage is meas- 
ured by the profit which Ihe defendant has 
derived from the adoption and use of the 
plaintiff's invention. But in this case, this 
adoption and use have only been to a partial 
extent, and there are no data before the court 
by which the profit to the defendant can be 
ascertained. The. amoimt of the recovery in 
the case can -not be great— and it naay be. the 
plaintiff does not desire a decree for damages. 
While it is clear, from the evidence that it is 
practicable by the plaintiff's' process alone to 
effect the decomposition of a' fatty mass as 
claimed by his patent; yet it is perhaps ques- 
tionable whether "it can be successfully adopt- 
ed by the manufacturer. The evidence shows 
that about twenty hours are required to effect 
the desired result by this process; and some 
of the witnesses are positive, that in this 
country at least, tlie length of time required 
to perfect the process is a fatal objection to 
its practical use. It appears that those wha 
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have tried it liave found it necessary to ex- 
pedite the process of decomposition by the 
use of from one-half to two per cent, of lime; 
and with this addition the tilals have been 
very successful. But the plaintiff, under the 
conviction that the use of superheated water, 
under pressure, would, of itself, effect the de- 
sired end, has made no claim for the use of 
lime in his process, and can not complain of 
its use as an invasion of his rights. 

If the plaintiff desires it, the case will be 
referred to a master to inquire into and re- 
port the actual profit which the defendant has 
derived from the adoption and use of the 
plaintiff's process, to the extent that it has 
been adopted and used by the defendant 

A decree maj' be entered in accordance with 
the views stated by the court. 

[For other cases involving this patent, see 
Cases Nos. 14,041-14,043.] 



TILLEY (OHAMPLIN v.). See Case No. 2,- 
586. 



Case No. 14,047. 

TILLEY v. THARP. 

[3 Cranch, C. C. 290.] 3 

Circuit Court, District of Columbia. May, 1828. 

Plb.\ding at Law — Missomek — Prvctice— Spe- 
cial Bail. 
Upon a motion to appear without bail be- 
cause the affidavit to the plaintiff's account by 
mistake of the attorney who wrote it, named the 
defendant James-- instead of William; the court 
took time to consider till the next day, when the 
mistake was corrjcted. 

The declaration and the account filed were 
against William Tharp, but the affidavit at 
the foot of the account was against James 
Tharp. 

Mr. Beale, for defendant, offered to appear 
without bail- 

R. P. Duniop, for plaintiff, said it was his 
mistake in writing the affidavit, and he 
would have it amended to-morrow. 

THE COURT (nem. eon.) said they would 
consider until to-morrow, to give the plain- 
tiff's counsel an opportunity to correct the 
mistake, when it was corrected and the de- 
fendant ruled to give special bail. 



Case 2Sro. 14,048. 

The TILLIE. 

[7 Ben. 382.] i 

District Court, B. D. New York. July, 1S74.2 

Collision— Long Island Sousd— Tug and Tow — 
False Log— Fabkicateu Evidence. 
1. A tug was taking a tow of canal-boats 
through Long Island Sound eastward, and was 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed id Case No. 14,049.] 



overtaken by the propeller T. just after sun- 
down March 24th, 1873. The T. struck one of 
the boats in the second tier of the tow, causing 
damage for which the owner of the boat brought 
suit against the propeller. No fault was al- 
leged against the canal-boat; but, in defence, 
the T. set up an extreme darkness of the night, 
and her master, when examined as a witness, 
produced p log-book, purporting to have been 
kept by him, to show it and also the time of 
the collision. Held, that, upon the evidence, the 
log-book must be thrown out as fabricated, and 
with it the testimony it was brought to support; 
and, no other sufficient defence apoearing, the 
boat was entitled to recover against the propel- 
ler. 

2. A proved fabrication of evidence, unex- 
plained, will compel an adverse decree. 

In admiralty. 

R. D, Benedict and Henry R. Wing, for 
libellant. 
Beebe, Wilcox & Hobbs, for respondents. 

BENEDICT, District Judge. This action 
is brought to recover of the steamboat Til- 
lie the damages received by a canal-boat in 
a collision, which occurred on the Sound 
about nightfall on the 24th of Marcb, 1873. 
The canal-boat was one of nine boats, at the 
time being towed through the Sound to the 
eastward by the tug U. S. (Jrant. Her lo- 
cality in the tow was on the port side of 
the second tier from the stern. When the 
Grant and her tow was near the Stepping- 
Stones, the tow was caught up with by the 
Tillie, also bound eastward, and the latter 
vessel, coming up behind, ran into the canal- 
boats in tow of the G-rant, with speed un- 
slaekened, and, striking the libellant's boat 
in the stern, caused the damage in question. 

No fault is attributed to the canal-boat, 
and she is conceded to be entitled to recov- 
er of one tug or the other, or of both. She 
proceeds against the Tillie alone, and al- 
leges that the accident arose from the fail- 
ure of the Tillie to see the tow ahead of her 
when she might easily have done so. The 
defence of the Tillie is, that the ni^rht was 
so dark as to render it impossible to see the 
canal-boats at any distance. 

In this controversy a material question of 
fact, and the controlling one, relates to the 
darkness at the time of the collision. In- 
cidental to this question is that of the time 
of the collision. The accident happened just 
after sundown on the 24th of ilarch; and. 
to sustain the statement of those on the Til- 
lie, that at the time it was so dark that it 
was impossible for them to see the canal- 
boats which the Grant had in tow until up- 
on them, a log-book is produced, which the 
captain of the Tillie swears was the log-book 
of his vessel kept by him at the time, in 
which book the entries of March 24th eon- 
tain the statement, written by him at the 
time, as he says, that the collision occurred 
at 6:50 p. m., and it was then very dark. 

This log-book is challenged by the libel- 
lant, and it has been plainly charged that,, 
the log-book is a false log, fabricated for 
this action, In order to support the defence 
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here set up. It seems needless to discuss 
in detail the points of evidence whieli are 
relied on to discredit the log. Unquestion- 
ably there are features, connected -with the 
hook, that are calculated to cast great sus- 
picion upon it, which there has been no ef- 
fort to explain. It is suflBcient here to sav 
that the absence of explanation, the manner 
of witnesses when interrogated in respect to 
the entries in the log, the failure to produce 
the other book which it appears was kept, 
and the conflicting statements of the wit- 
ness in respect to the entry of the collision 
made in the log, have led me with great re- 
luctance to the conclusion that the charge 
of the libellant against this log is true. This 
conclusion disposes of the case; for, in a 
conflict of evidence such as the case pre- 
sents, the production of a fabricated log 
warrants the rejection of the testimony 
which it is brought to support. If possible, 
it ought never to happen that a ease sougnt 
to be supported by a fabricated log-book 
should succeed; and while charges of this 
kind are not to be listened to unless based 
upon strong evidence, if they are supported 
by testimony and remain unanswered on 
the evidence, they compel an adverse decree. 
Let a decree be entered for. the libellant, 
with a reference to ascertain the amount. 

[On appeal to the circuit court, the above de- 
cree was affirmed. Case No. 14,049.] 



Case ns^o, 14,049. 

The TILLIE. 

[13 Blatchf. 514.] i 

Circuit Court, E. D. New York. Aug. 16, 1876.2 

Estoppel — Hdsbasd and Wife— Collision — 
Lookout — Lights. 

1. A canal-boat, wholly owned by a married 
woman, was injured in a collision with a steam- 
tug. Her husband filed a libel in rem, in his 
own name, as owner, against the tug, to recover 
the damages sustained. At the time of the col- 
lision, and thereafter, the libellant and his wife 
resided in New York, On the trial, the wife 
testified as a witness for the libellant, and gave 
material evidence to sustain his claim for dam- 
ages. It was shown that, in fact, the action 
was brought by and with the assent of "the wife: 
Held, that the wife would be equitably estop- 
ped from bringing another suit, and that this 
suit could be maintained. 

[Cited in The William F. McRae, 23 Fed. 
560.] 

2. A tug with her captain on deck, and a 
man at her wheel, and no other lookout, held 
not to have had a proper lookout. 

[Cited in Oianciminos Tow & Transp. Co. v. 
The Ripple, 41 Fed. 64.] 

3. The absence of lights on a canal-boat held 
unimportant, when she could have been seen 
without lights on her, and when there was so 
much daylight that lights on her would not have 
afforded any aid in discovering her. 

[Cited in The City of Troy, Case No- 2,769; 
The Buckeye, 9 Fed. 667J 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 14,048.] 



[Appeal ^rom the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant, 
James K. Hill, for claimant. 

HUNT, Circuit .Justice. On the evening 
of March 24th, 1873, the canal-boat John H. 
Stim, while being towed by the steamer U. 
S. Grant through Long Island Sound, in an 
easterly direction, was run into and injured 
by the steam propeller Tillie. At the time 
of such injurj' the boat John H. Stim was 
the exclusive property of Catharine Madden, 
wife of the libellant; and the libellant had 
no ownership or interest in said vessel at 
the time of said injury, or at the time of 
comraencing this action. At such time, the 
libellant and his wife were, and ever since 
have been, residents of the state of New 
York. The said Catharine testified as a wit- 
ness on the trial of the action, being called 
by her husband, and giving material evi- 
dence to sustain his claim for damages. The 
tow of the U. S. Grant consisted of nine boats, 
in three tiers, of three boats each, and the 
John H. Stim was the- outside boat on the 
port side of the second tier. She was in that 
position when she was run into by the Tillie, 
and such collision occurred at about twenty 
minutes after six o'clock p. m., and when the 
light and the weather were such that the 
Stim and the other boats in the tow could 
have been seen by the officers of the Tillie, 
if a good lookout had been kept, and ought 
to have been seen by those in charge of her. 
The sun set at six o'clock and eleven min- 
utes. The boats were not seen by the cap- 
tain or lookout of the Tillie until that vessel 
was directly upon them. She ran between 
two of the boats in the stern tier, and 
against the boats in the second tier. The 
Tillie had no other lookouts than the man at 
the wheel, and the captain, who was in the 
fore part of the vessel, attending to the navi- 
gation of the vessel and giving orders for the 
same. The man at the wheel shifted the 
wheel and handled the engine, by the cap- 
tain's orders. The pilot was in the cabin, 
drinking a cup of coffee, when the collision 
occurred. The Tillie was running at a speed 
of eight knots to the hour, and, when run- 
ning at that speed, could have been brought 
to a dead standstill, by means of her reverse 
engines in less than her length. 

I have, throughout the examination of this 
case, entertained great doubt of the right of 
the libellant to maintain this action. He 
brings the suit in his own name, alleging 
himself to be the owner of the boat injured, 
and claiming the damages as his own. He 
does not sue as husband for. the use of his 
wife, as master for the use of the owner, 
or as agent or representative of any one. 
He appears in his own behalf only, and for 
his own benefit. The general rule cannot be 
doubted, that the owner of the claim present- 
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ed must be tlie party to the suit for its re- 
coverj'. If the chattel of A. is injured or de- 
stroyed, A. must bring the suit to recover 
the damages resulting; and an action by B. 
must necessarily result in a failure. This is 
the rule in all courts. The fact that one is 
an agent of the owner, upon principle, can 
give him no more interest in the property, 
and no greater right to sue in his own name, 
as owner, for an injury to it, than if he were 
not an agent. By the laws of the state of 
New York, the bill of sale given in evidence 
established the title of this vessel in Catha- 
rine Madden, the wife of the libellant, and, 
by the same laws, she Is entitled to bring an 
action in her own name for an injury to it. 

It is laid down, in the case of The Una 
[Case No. 14,331] that the master of a ves- 
sel, whose ownei-s are foreigners and absent 
from the country, may bring a suit in his 
own name, to recover the damages resulting 
from a collision. Whether justly or not, 
stress is laid upon the fact that the vessel 
and her owners were foreign and absent. 
In the ease before us, this circumstance does 
not exist. The master and the owner are 
both residents of the state of New Yoi'k. 

Three cases have been decided in the su- 
preme court of the United States, viz.: 
Houseman v. The North Carolina, 15 Pet. 
[40 U. S.] 40; Lawrence v. Minturn, 17 How. 
LuS U. S.] 100, and ilcKinlay v. Morrish, 21 
How. [62 U. S.] 343, which are supposed to 
bear upon this point. In the latter two 
cases, the action was by the consignees, in 
their own name, and the question turned 
upon the interest of the consignees in the 
cargo, and it was held that this interest 
gave a right of action. In the case in Peters, 
the action of the agent was ratified bj' the 
power of attorney of the consignees, for 
whom he sued. The case of The Command- 
er in Chief, 1 Wall. [68 U. S.] 43, holds, that 
the objection of want of proper parties, viz.: 
that the owners of the vessel were not the 
owners of the cargo, and cannot sustain the 
libel, cannot be taken for the first time, up- 
on the argument in the supreme court. In 
the case of The Ilos, Swab. 100, where the 
damage had been pronounced for, in a suit 
by A., and, on reference to assess damages, 
it appeared that B., not A., was the register- 
ed owner of the vessel injured, and A. claim- 
ed to be the beneficial owner, by a bill of 
sale not registered. Dr. Lushington ordered 
the case to proceed, and the money to be 
paid into the registry for the benefit of the 
party entitled to it. The objection was not 
taken on the trial, nor did the fa,et then or 
there appear. The order was made upon a 
motion to dismiss, arising subsequent to the 
decision upon the merits. The case scarcely 
affords ground to determine what would 
have been the opinion of the learned judge, 
had the question arisen in the course of the 
trial and upon issue made. These author- 
ities do not leave the question pf the libel- 
lant's right to sue in this case in as good 



a position as might be desired. It is clear, 
in fact, however, that this action is brought 
by and with the assent of the wife, the real 
owner. I think it would not be tolerated in 
the real owner of a claim, that he should sit 
by and see another prosecute for its recov- 
ery, and even aid in such recovery by his 
own testimony in this suit, and then bring 
his own action to recover the same demand. 
He would be equitably estopped. I, there- 
fore, proceed to consider the case upon its 
merits. 

The evidence satisfies me that the collision 
occurred at about twenty minutes past six 
o'clock, on the 24th of March, 1873, at about 
ten minutes after sundown. The claimant's 
witnesses generally place this time at twen- 
ty minutes before seven. I think this is an 
error. It certainly is, unless the libellant's 
witnesses are guilty of the grossest perjury, 
in general not only, but in the specific facts 
to which they testify. The son of the cap- 
tain of the Tillie, a witness for the claimant, 
testifies that he could see the land as they 
passed Fort Schuyler and Thi-ogg's Neck, 
corroborating the numerous witnesses to 
that fact, on the part of the libellant. I 
have no doubt, that, if reasonable care had 
been exercised -by those on board of the Tillie, 
the tow of boats could have been readily 
seen and avoided. 

The Sound was a mile wide at this point, 
and the passage to the north of the Grant 
and her tow was unobstructed. There was 
no proper lookout on the Tillie, in form or 
in fact. The captain, who attends to the 
navigation of the vessel, is held not to be 
a proper lookout. A lookout shoidd give his 
entire and undivided attention to ascertain- 
ing the vessels in front of, or near to, his 
own vessel, and reporting the same. The 
master, who is chai-ged with the general care 
of a vessel, and gives his attention to that 
duty, is not, and cannot come, within this 
description. Neither is the mflji at the 
wheel— whose duty it is to keep the vessel 
on a prescribed course, to do which he must 
keep his eye on the compass, and receive and 
obey orders— a competent lookout, within this 
rule. Especially is this so. if, as in this 
case, he is charged with the duty of signal- 
ling to the engineer the directions necessary 
to be given to him. These two persons con- 
stituted the only lookout on the Tillie, as 
she proceeded up the Sound on the night in 
question. I think the lookout was not sufii- 
cient in law; and, in fact, I think they did 
not exercise the care that the occasion re- 
quired. 

The testimony afforded by a log-book is 
usually entitled to much respect. The log- 
book of the Tillie, offered in evidence, is sur- 
rounded by so much doubt, and, to use a 
mild term, so many mistakes and discrepan- 
cies in relation to it are presented, and its 
internal appearance is so suspicious, that 
it must be entirely rejected. 

The absence of lights on the canal-boat 
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is not important The evidence is quite 
satisfactoi-y, tliat, if reasonable attention 
liad Ijeeu given, tbe boats in the tow could 
have been seen without lights on them; 
and that such was the condition of the day- 
light, that lights would not have afforded 
any aid in discerning them. They -were 
plainly visible from the Grant, at a distance 
of about six hundred feet; and the boats of 
another tow were also visible at the distance 
of a mile, as was the land on each side; and 
one witness was reading by the remaining 
daylight. Lighted lamps are not important 
for good or for evil, when the daylight re- 
mains so strong as in the present case. No 
claim is made, in the answer, that the lights 
of the Grant were defective or insufficient. 

I find nothing in the evidence which would 
justify me in holding that the negligence of 
the Tillie and her officers is affected by any 
negligence of the Grant or the canal-boat in- 
jured. 

The judgment of the district court should 
be affirmed. 



Case Wo. 14,050. 

Es parte TILLMAN. 

[3 App. Com'r of Pat. 282.] 

Circiiit Court, District of Columbia. 
1860. 



March 15, 



Patents — Pavements — Claims — How to be 
Construed. 

[1.' Tillman's invention of an improved pave- 
ment ''whose surface is composed of alternate 
elevations and depressions, substantially equal 
in number and surface, and nearly rectangular, 
the depressions being large enough easily to ad- 
mit eithct calk of the horseshoe, their sides 
nearly vertical, the longest sides nearly cross- 
wise of the street," does not infringe Isaac D. 
Kirlc's invention. Kirk's invention was alter- 
nate elevations and openings. . In Tillman's in- 
vention the elevations and depressions are sub- 
stantially equal in number and in surface; in 
Kirk's they are equal in niunber, but unequal in 
surface.] 

[2. "Where the claim is certain and specific, 
but a construction can be put upon the specifica- 
tion which would extend the claim of the inven- 
tor to such an extent as to make the invention 
unpatentable, such a construction should not 
stand in the way of the clear and specific claim, 
and a patent should be issued.] 

Appeal [by Samuel D. Tillman] from the 
decision of the commissioner of patents, for 
refusing to grant to him letters patent for 
his improvement in pavements. 

MORSELL, Circuit Judge. He states Ms 
claim to be in the same words as stated 
in the report of the examiners, unnecessary 
therefore to repeat it here. The commis- 
sioner for his decision adopts the report of 
the examiners, date 25th February, 1858, 
which is in these words: "The nature of 
this invention is very clearly indicated by 
the claim, which is- as follows: What I 
claim as new, and for which I aslc letters 
patent, is a pavement whose surface is com- 
posed of alternate elevations and depres- 



sions, substantially equal in number and 
surface, and nearly rectangular, the depres- 
sions being only large enough easily to ad- 
mit either calk of the horseshoe, all their 
sides nearly vertical; and the longest sides 
nearly crosswise of the street; thus giving 
sure foothold at the shortest possible in- 
tervals, while the wheel was smoothly up- 
on the elevations, without falling into the 
depressions, as described." The principle 
upon which this pavement is constructed, 
the applicant says (page 8 of the specifica- 
tion) "being the formation of a continuous 
series of surfaces, on some of which the 
wheel may at all times press perpendicularly 
and roll without impediment; and the form- 
ation of indentations alternating with such 
surfaces, each of which extends crosswise 
to the road, sufficiently to admit the toe^ 
piece of a horseshoe, and yet exclude the 
wheel, in common use," it is evident that a 
slight alteration of the contour of the in- 
dentations and grade faces will not alter the 
principle as set forth. 

It is proper that some of the modifica- 
tions should be noticed and explained. The 
cornel's of the indentations may be rounded, 
and the sides slightly curved, and It may be 
proved by experience that such modifica- 
tions may add to the durability of the road. 
When the plates are laid on a foundation, 
the bottom part of such indentations may 
be left off, so as to form an opening through 
the plate, instead of an indentation merely. 
The longitudinal lines of the indentations 
may run slightly oblique, provided there is 
still room for the admission of the toe 
calk, as set forth. Now let us compare the 
pavement of Isaac D. Kirk, to whom a 
patent was refused in 1853, and to which 
reference was made in the first letter of 
rejection, with that of Tillman, taking the 
above recited claim; and, what is announced 
as the equivalent of the devices thereby 
covered as the foundation of such compari- 
son, both are cast iron pavements. Till- 
man's has alternate elevations and depres- 
sions, Kirk's alternate elevations and open- 
ings through the pavement; but these open- 
ings constitute a modification of Tillman's 
depressions, for he has said above that, 
under ceitain circumstances, the bottord 
part of such indentations may be left off^ 
so as to form an opening through the plate; 
Instead of indentations merely. In Till- 
man's the elevations and depressions or 
openings are substantially equal in number 
and in sm*faee; in Kirk's they are equal in 
number, but unequal in surface. But we 
understand from the specification that sub- 
stantial equivalency is obtained when the 
width of each indentation, being a little 
more than that of the heel-calk of a com- 
mon horseshoe, and the length slightly ex- 
ceeding that of the toe-calk of such shoe, 
the area of such elevation shall bear such 
a relation to the area of each depression as 
deduced by the above rule, and the eleva- 
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tions and depressions be so arranged -with 
respect to each other as that the wheel shall 
have a constant perpendicular support; or, 
in other words, without the point of pres- 
sure and the axis of the wheel shall al- 
ways be in the same vertical line. Now 
this condition cannot always he fulfilled, 
even in Tillman's pavement, unless the de- 
pression be made so small that the toe-calk 
cannot enter, for, as has been well re- 
marked in the official letters of the 31st of 
December, last, it is well known that the 
ties of many a wheeled vehicle are nar- 
rower than the usual length of the toe-calk. 
It follows, then, that if such a wheel travel 
over a single series of elevations in the di- 
rect line of traction, there will be move- 
ments of time when it will have no vertical 
support. But, imder whatever circumstan- 
ces the wheel shall have a constant vertical 
support on Tillman's pavement, under pre- 
cisely the same circumstances will it have 
the same support on Kirk's. We must there- 
fore conclude that the elevations and depres- 
sions in Kirk's pavement are substantially 
equal in surface, as well as in number. 
Tillman's elevations and depressions or open- 
ings are nearly rectangular. Kirk's open- 
ings have the figure of a rhombus. But 
Tillman does not confine himself to the 
rectangular form, for he has described in 
his specification and shown by his draw- 
ings that the depressions may be modified 
in form without, violating the principles 
of his invention, and among those modi- 
fications are the ellipsoid and rhomboid 
figures. The form of the depressions be- 
ing changed, a change of form of the eleva- 
tions is necessarily involved; hence, when 
Tillman employs the rhomboid form of de- 
pression, it and the elevation are substan- 
tially like those used by Ku'k. Tillman's 
depressions, as claimed, are only large 
enough to admit either calk of the horse- 
shoe. In the specification their width is 
described as bearing a little more than the 
heel-ealk, and their length as slightly ex- 
ceeding that of the toe-calk. Kirk's open- 
ings are considerably larger (as seen in his 
model) than either the heel or toe calk of a 
common horseshoe, but what is the patent- 
able limit between "a little more" and 
"slightly exceeding" and "considerably lar- 
ger." We confess that we can discover 
none, when it is considered that the depres- 
sions or openings in both Tillman's and 
Kirk's pavements are designed for the com- 
mon purpose of offering a firm foothold for 
the horse. 

Finally, Tillman's depressions have all 
their sides nearly vertical, and the longest 
sides nearly crosswise of the street, and 
these are also instituted between Tillman's 
invention and that of Titus and des Granos, 
to which reference has also been made by the 
examiner, a still closer resemblance might 
be established than that found to exist be- 
tween Tillman's and Kirk's; but we deem 



this unnecessary, and have only to say, in 
conclusion, thai, in view of the references ad- 
duced, we are disposed to think that the 
claim submitted might have been allowed 
had it not been so enlarged and explained in 
the body of the specification as clearly to 
bring- it within the scope of the cases re- 
ferred to by the examiner. As it stands, we 
can only recommend that a patent be refused, 
which we accordingly hereby do. 

On the 25th February, 1858, the commis- 
sioner says: "The aforegoing I'eport is eon- 
firmed, and the application rejected." The 
ofiice correspondence of the 5th and 12th of 
April, 1858, show that the above objections 
"that the claim, by certain terms used in 
the body of the specification, so enlarged 
and explained said claim as to bring it with- 
in the scope of the cases referred to by the 
examiner, was not known to the appellant 
or made until in the action of the exam- 
iners of appeal, and that, immediately on 
information thereof, he offered to explain or 
strike out, * * * as not intended when 
they were inserted, for any such purpose, 
in reply to his suggestion to that effect, in 
his letter of the 5th of April, 185S." The of- 
fice letter of the 12th of that month is in 
these words: "In reply to your letter of the 
5th inst., as asking for the return of your 
specification for improvement in pavement, 
you are informed that the action of the of- 
fice on February 25th, rejecting your appli- 
cation, is regarded as final, and that your 
papers are not now in a condition for fur- 
ther amendment. See sections 30 & 114 of 
the enclosed rules." 

In the appeal from this decision the ap- 
pellant has filed seven reasons of appeal. 
The first five are in general terms denying 
the application of the particular references 
to his invention. The sixth is: "Because 
the Hon. commissioner of patents, in reject- 
ing said application, erred in deciding that 
the invention described and claimed there- 
in was of a character 'too indefinite to sup- 
port a patent,' " and also erred in deciding 
that the claims in said specifications were 
so enlarged and explained by the body of 
the specification as to bring it within the 
scope of the cases above referred to in these 
reasons of api)eal. The seventh is in gen- 
eral terms. 

This was the state of the case when laid 
before me. Upon due notice, also, the ap- 
pellant appeared by his attorney, and, hav- 
ing filed his written argument, submitted 
the ease. 

As I understand the foregoing decision, it 
is that, if the summing up or claiming 
clause of the specification stood alone, a 
patent would have been granted according 
to the appellant's application, so that it 
only remains for me to consider the force of 
the objection, that, by the operation of cer- 
tain terms used in the body of the specifi- 
cation, the claim is so enlarged and e^lain- 
ed as clearly to bring it within the scope of 
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'the cases referred to by tlie exainiiier. If 
so, the appellant strangely misunderstood 
'them, for it appears throughout other parts 
of his plan that his great objection was to 
remedy the evils consequent upon the prac- 
tical use of pavements made according to 
the devices of said references. To remove 
the objection, it appears from the files in 
the office that, immediately upon its being 
known to him, he offered to strilie out the 
objectionable terms, which ofEer is in writ- 
ing^ and filed in this ease, and shows strong 
reasons why .the stringency of the rules un- 
der which it was cefused should have bpen 
relaxed. 

Upon a careful examination, I think it 
will appear that the intention in using the 
T words was merely to describe the matter on 
which the claim rests, and its mode of ap- 
plication, and to guard against attempts of 
invaders of his rights by pretended improv- 
ed modifications. As to certainty, it must 
always depend upon the nature of the sub- 
ject, and more must not be required than 
to a common intent, as in popular use, and 
intelligibfe to a workman skilled in the art 
or science to which it appertains. The lan- 
guage of the statute is so "as to enable any 
•person skilled in the art or science to which 
it appertains, or with which it is most neai*- 
ly connected, to make, construct, and com- 
pound the same," etc. The words in the 
'Connection in which they stand appear to 
.me to contain a plain intelligible hint. The 
openings or depressions are to be merely 
wide enough to admit the toe-calk, readily, 
-and no "wider, and to exclude the thread of 
the wheel. The sides of these openings are 
to be nearly in a right line, and nearly" ver- 
tical, and nearly at right angles to the di- 
'rection of the road or street. The objec- 
tionable terms are "a little more" and 
"slightly exceeding," the limitation is "suffi- 
cient to admit the toe-piece of a horseshoe, 
'and yet exclude the wheel in common use." 
It seems to me that, whatever the use re- 
fined criticism might see of indefiniteness, this 
plain workman, using the jwpular sense, would 
have no difficulty in knowing that it did not 
■mean considerably larger, such as in the in- 
•vention of Kirk. If, however, this view Is 
incorrect, yet it is plain that the commissioner 
'has misapprehended the rule of patent law on 
'the subject of the proper construction. 

It is true that on certain occasions, when 
necessary to explain any ambiguity in thfi 
summing up or claim part of the speeifiea- 
;tion, for the purpose of truly understanding 
the claim, resort should be had to the body 
of the specification, that the whole may be 
taken together, according to the rule, that in 
support of the claim a liberal, not a strict, 
construction shall prevail. But in this case 
;there is no such necessity, for the commis- 



sioner himself has said: "The nature of this 
invention is very clearly indicated by the 
claim, which is as follows," etc. Is a forced 
construction of words, found in the body of 
the specification to make a clearly defined 
claim in the summing up clause broader 
than the invention intended and so defined? 
The rule is well settled by a number of au- 
thorities, tmth in this country and in Eng- 
land (see note 1, to Curtis on Patents, section 
132), in the opinion of Sir N. 0. Tindall: 
"There can be no mle of law which requires 
the court to make any forced construction of 
the specification, so as to extend the claim 
of the patentee to a wider range than the 
facts would warrant. On the contrary, such 
construction ought to be made as will, con- 
sistently with the fair import of the lan- 
guage used, make the claim of invention co- 
extensive with the new discovery of th,e 
grantee of the patent. And we see no rea- 
son to 'believe that he intended, under this 
specification, to claim either the staves, or 
the position of the staves as to their height 
in the drying house, as a part of his own 
invention." Curtis, in the ^ame section, ex- 
pressing his view of the rule, says: "That 
a specification should be so . construed as, 
consistently wilh tl;e fair import of language, 
will make the claim coextensive with the 
actual discovery. So that a patentee, unless 
his language necessarily imports a claim of 
things in use, will be presumed not to in- 
tend to claim things which he must know 
to be in use." So in the decision of DavoU 
V. Brown [Case No. 3,602], by Judge Wood- 
bury, as stated by Curtis <section 387): "It 
this statement or description of the invention 
is clear and explicit, then the language in 
which he has made his claim, which is gen- 
erally to be found in a summary statement 
of the subject matter for which he asks a 
patent, may and should be construed so as 
to include the actual invention previously set 
forth, if it can be so construed without vio- 
lation of principle." The judge further says: 
"I do this, not to prejudice him by includ- 
ing more than is in his summary, and thus 
making the latter too broad, and hence void; 
but it is to aid him," etc. Again: "I do not 
see, however, that the obvious meaning of 
the summary, standing alone, is altered by 
the description when they are carefully an- 
alyzed." 

I feel, therefore, obliged to say there is 
error in the decision of the commission(;ir, 
and that the same is hereby reversed and 
annulled, and I do direct that a patent issue 
to said appellant for his improved inven- 
tion, as prayed. 
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TILLOTSON V. MUNSON. 

[5 Biss. 426; Merw. Pat Inv. 138.] i 

Circuit Court, N. D, Illinois. Oct., 1873. 

Patents— Novelty — Filter Well. 

A claim "in its application as a buried water 
reservoir ir the bottom of a well, a filter, con- 
sisting of a perforated cylinder or cylinders, the 
central space forming a chamber into which the 
water is filtered, and from which the water sup- 
ply is drawn," is not for a new subject matter, 
because the idea of burying any kind of filter is 
shown in Mr. Bartlett's patent, and the same 
kind of filter shown in complainant's patent 
was preyiously shown in the Andries patent, and 
the idea of admitting no air to the interior of the 
filter, and thereby securing the atmospheric 
prTOSure to force the water through the soil into 
the filter was shown in the drive wells of prior 
date. 

[This was a bill in equity by Eliphalet N. 
Tillotson against Mad. C. Munson.] 

L. L. Cobui'n, for complainant. 
West & Bond, for defendant. 

BLODGBTT, District Judge. The bill in 
this case alleges that on the 3rd day of April, 
ISGG, letters-patent were issued from the pat- 
ent office of the United States to R. H. Dew- 
ey and E. N. Tillotson, for an improved filter 
well; that on the 25th day of October, 1870, 
said letters-patent were surrendered and re- 
issued [No. 4,105] to said E. N. Tillotson and 
AY. B. Tillotson. In the specifications ap- 
pended to the re-issued patent the patentees 
say their invention "consists in inserting 
within the bottom of the well a cylindrical 
receiver or vessel, closed at botb of its ends, 
and with its sides perforated with a series 
of small apertures, for forming communica- 
tion between the inside and outside, so that 
the water surrounding such vessel, or con- 
tained in the stratum of earth in which it 
may be placed, can freely pass into the same, 
while at the same time the entrance of sand, 
etc., and other debris is entirely prevented, 
the inside of such vessel or receiver being 
divided into two or more separate compart- 
ments by concentric perforated partition 
plates, in the outer one of which chambers 
may be placed charcoal, or other filtering 
substances, for cleansing the water from all 
impurities, a pipe being connected with the 
inner chamber, having upon its upper end, 
above or near the surface of the ground, a 
suitable lifting pump for raising the water 
contained in the same." « * * "Within the 
outer chamber they placed coarse sand, in 
the intermediate one charcoal or other suit- 
able filtering substance or substances, so 
that as the water passes from the well, or 
ground, into the inner chamber of the receiv- 
er to the pump-pipe it would be cleansed of 
all impurities. After placing the filter thus 
constructed in the bottom of the well, the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
138, contains only a partial report.] 



■well could be filled up, if desired, so that the 
filter would be entirely buried, the pipe form- 
ing the only communication by which the 
water could be withdrawn. 

The claim is as follows: "In its applica- 
tion as a buriedowater reservoir, in the bot- 
tom of a well, the filter, consisting of a per- 
forated cylinder or cylinders, the central 
space forming a chamber into which the 
water is filtered, and from which the water 
supply is drawn by an ordinai-y elevating de- 
vice as described." The bill then alleges an 
infringement of this patent by the defendant 
and prays an injunction and damages. The 
answer denies that Tillotson and Dewey 
were the original and first inventors of the 
device described In the original and re-issued 
letters-patent, and insists that substantially 
the same thing had been patented and de- 
scribed in letters-patent issued by the gov- 
ernment of Belgium to Edward Andries, dat- 
ed February 9th, 1864, and ]?y letters- patent 
of the United States, issued to said Edward 
Andries, dated March 28th, 1865; by letters- 
patent of the United States to J. H. Brunt, 
dated November 28th, 18G5; letters-patent 
of the United States to J. C. & M. V. Camp- 
bell, dated January 9th, 186G; letters-patent 
of the United States to W. D. Bartlett, dated 
February 19th, 1856. The answer also de- 
nies that the wells made by defendant in- 
fringe upon the patent of the complainants. 
Proof has been taken upon both the issues 
tendered by the answer, and the case wns 
ably argued upon these questions at the 
hearing. 

Upon the question of novelty, the proof 
shows that on the 19th day of Februai-y, 
1856, a patent was issued by the United 
States to W. D. Bartlett, for an improved 
cistern for wells, the leading feature of 
which was the construction of a reservoir 
at the bottom of a well, into which the wa- 
ter could pass and from which it was to be 
drawn by a pump. Provision was also 
made for surrounding this resers'oir with 
filtering material through which the water 
must pass before it entered the reservoir. 
This reservoir was to be buried or covered 
up, so that the only communication was by 
the pump-pipe and an air-pipe, the inventor 
supposing an air-pipe communicating with 
the atmosphere neeessaiy to make the 
pump operative. Here we had, in 1856, the 
idea of a buried reservoir or receiver, which 
was also to be made, to a greater or less ex- 
tent, as the circumstances might require, a 
filter to purify the water; probably not as 
perfect a filter as the complainant's, but still 
a filter surrounding the reservoir from 
which the water was to be drawn. 

By the patents issued to Edwai-d Andries, 
first by the Belgium government, on the 
9th of February, 1864, and secondly in this 
counti-y on the 2Sth of March, 1865. a filter 
is described constructed in all its essential 
features exactly like complainant's filter; 
that is to say, with concentric casings of 
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perforated metal around a -water chamber; 
and the spaces between those casings filled 
. with gravel, charcoal and other filtering ma- 
terial. It is true that in their re-issued pat-. 
. ent complainants are iiot obliged to have; 
more than one space for filtering material, j 
but in their original patent they require' 
more than one, so that I cannot deem the 
re-issued patent any less obnoxious to the 
charge of want of novelty by reason of their 
dispensing with one or more spaces for 
filtering material, the important character- 
istic being the casing of perforated metal 
surrounding a water chamber, and outside 
.,of that one or more concentric casings and 
the space or spaces filled with filtering ma- 
terial. Andries does not suggest the cover- 
ing up or burial of his filter at the bottom 
of the well, but Tillotson does not require 
them to be so treated in order to be used. 
-He simply says that it may be covered up 
. *'if desired." Andries intended his device to 
■ be used mainly for the purpose of filtering 
,the water in open wells, rivers, the holds of 
ships, swamps, etc. All Dewey and Tillot- 
son have done, is to take an Andries filter 
=and bury it in the bottom of the well, or per- 
mit you to bury it "if desired." Bartlett 
had conceived the idea of burying a filter in 
,the bottom of the well long before the " 
Andries or Dewey & Tillotson patent, and 
had placed a full description of his device 
upon the records of the patent office- After 
■him no one could patent the idea of burying . 
.a reservoir in the water stratum. If com- 
plainants or Dewey & Tillotson had invent- 
ed a new filter to be used as a buried res- 
ervoir or filter, they might have had a patent 
on the new kind of filter, but not on the idea 
of burying it, for Bartlett had anticipated 
them on that point. 

But it has been sti'enuously urged by the 
counsel for the complainants that their bur- 
led filter performs a new and different func- 
tion from that qf the Bartlett, because, be- 
ing buried in the water-bearing stratum, and 
external air excluded, the atmospheric pres- . 
sure bearing upon the water in the earth is ■ 
utilized, and the moment a vacuum is ere- 
.ated in the water-chamber by withdrawing 
the water through the pump, the atmos- 
pheric pressure drives the water through 
.the filter into the water chamber,' while in 
an open ■well it would only pass in by the 
slower process of filtration, or by the pres- 
sure of gravitation. And the evidence, by 
experiments performed in the presence of 
the court at the hearing, satisfies us that the 
atmospheric pressure does perform the func- 
tion plaimed in the operation of complain- 
ant's well when it is covered or buried. But 
this is not a feature peculiar to complain- 
ant's well. All the "drive weUs," as they 
are called,— that is, wells made by forcing 
a pipe into the earth till the water-bearing 
stratum is reached, and then drawing the 
water into the pipe through perforations 
at or near its lower end, — operate upon pre- \ 



cisely the same principle as complainant's 
well, so far as atmospheric pressure is con- 
cerned. The idea of a buried reservoir and 
filter is Bartlett's; the filter complainants 
use was invented by Andries; while the 
simple straight pipe driven into the earth to 
where water is found utilizes atmospheric 
pressure to the same extent and upon the 
same principle as the complainant's buried 
well. Indeed the aid of atmospheric- pres- 
sure is invoked by the Andries filter wlieh 
used in an open well surrounded by water. 
The moment the action of the pump ex- 
hausts the water from the water chambei\ 
the pressure of the atmosphere helps to 
drive the surrounding water through the 
filter into the chamber to fill the vaemim. 
So that I think we may say properly in the 
light of the evidence there is nothing new 
in complainant's device. 

This view of the case, upon the question 
■Of novelty, makes it unnecessary for us to 
consider the evidence applicable to the is- 
sue of infringement. 

The bill will therefore be dismissed. 



TILLOTSON (UNITED STATES v.). See 
Case No. 16,524. 



Case Wo. 14,052. 

In re TILLS et al. 
[11 N. B. R. 214.] 1 
District Court, W. D. Missouri, 



1875. 



E.VEC0T10N — Delivery to Officer — Retuun — 

How FAR BlSDlXG— BaNKUUPTCY— SeIZDUB BY 

Maushal— Effect upox Pkior Execution, 

1, The judgment-creditor in an execution is 
not so far bound by the return of nulla bona on 
the writ that he may not be permitted to show 
that there was, during the life of the execution, 
personal property of the execution defendant 
within the limits of the city which the constable 
might have seized. 

2. The delivery of an execution to the officer 
does not give him any property in the goods of 
the defendant, but only a lien which binds the 
goods in the hands of the execution defendant, 
or of any one to whom he may voluntarily con- 
vey them; Uut such lien will hold neitiier the 
goods nor their proceeds in the hands of an of- 
ficer who has seized them under process from 
a court of competent jurisdiction at the in- 
stance of another creditor. 

3. The writ first executed will take tlie goods 
without regard tc their dates or the time of deliv- 
ery to the officers, and the lien given by such 
delivery binds the goods against a voluntary 
transfer. 

4, The seizure of the goods of the execution 
defendant by the United States marshal under 
a warrant of seizure, iipon an adjudication of 
bankruptcy on a Cx-editor's petition, is such an 
execution of process as will divest the lien of a 
prior unlevied execution. 

[Distinguished in Re Paine, Case No. 10,673.] 

By J. D. S. COOK, Register: 
On December 28th, 1872, Nehemiah Holmes, 
since deceased, recovered judgment against 
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Tills & May before the recorder of Kansas 
City, ex-offieio justice of the peace within 
the city, for one hundred and fifty-six dol- 
lars and thirty cents. On January 16th, 
1873, execution issued on said Judgment and 
was placed in the hands of the city marshal, 
who had the powers of a constable within 
the city limits. The execution was never 
actually levied on any property of Tills & 
May. On January 21, 1S73, fourteen writs 
of attachment issued by justices of the peace 
of the township in which Kansas City is sit- 
uated, were levied by the constable of that 
township, on all the property of Tills & May, 
consisting principally of a stock of furaiture 
in that city. On the 24th of JanuaiT, 1873, 
a petition for adjudication of bankruptcy 
was filed by creditors against Tills & May, 
upon which they were adjudicated bank- 
rupts, and a warrant for the seizure of their 
property issued to the marshal of the dis- 
trict. Ou this wai-rant all their goods, etc., 
were seized on February 13th, 1873, and sold 
by the marshal under order of court, and the 
proceeds are now in the hands of the as- 
signee. April 14th, 1873, the city marshal 
returned the execution in his hands with 
the following return indoi*sed thereon: "Ex- 
ecuted the within writ by making diligent 
search and cannot find anything belongmg 
to the within-namea defendant on which to 
levy. Done in the Citj^ of Kansas, Kaw 
Township, Missouri, rhis 14t]i day of April, 
1873." August 26th, 1873, Mary R. Holmes, 
who is the administratrix of Nehemiah 
Holmes, then Jeceasrd, made proof of debt 
claiming a lien on the proceeds of the per- 
sonal property seized and sold by the dis- 
trict marshal under the warrant of seizure 
and order of sale, by virtue of section 5, c. 
184, Gen. St. Mo., and the claim was allowed 
as secured. To set aside this allowance the 
assignee has applied for a re-hearing of the 
claim. The section of the statute referred 
to is as follows: "* * * The execution, 
from the time of delivery to the constable, 
shall be a lien en the goods, chattels, and 
shares in stocks of the defendants, found 
within the limits within which the constable 
or other officer can execute the process." 

Pour objections are urged to the allowance 
of this claim as a secured debt. First. It is 
contended that the plaintiff in the execution 
is bound by the return of nulla bona by the 
officer, thereon; and cannot be permitted to 
show that there was, during the life of the 
execution, an/ personal property of the exe- 
cution defendants within the limits of the 
city. Second. That, if the execution creditor 
had any lien by virtue of the execution, it 
was upon the goods themselves; and he 
should have enforced it against them spe- 
cifically, and cannot follow the proceeds in 
the hands of the assignee. Third. That the 
lien Peonf erred by the statute is valid only 
against the property in the hands of the 
execution debtor, and those to whom he has 
voluntarily assigned the property; but it is 



not binding as against a subsequent seizure 
by an officer under legal process, and a sale 
made by him upon such seizure. Fourth. 
That, even if the claimant had a lien on 
these goods or their proceeds during the life- 
time of the execution, such lien was lost, by 
the lapse of time, the execution being return- 
able in ninety days from the date of issue, 
and having been returned before the proof 
of debt was made and the lien claimed. 

I do not think the first point is well taken. 
The return does not say that Tills & May had 
no property within the City of Kansas, It 
is "that the officer could not find any property 
whereon to levy." This does not show that 
there was not property of the defendants 
which he failed to find, or that there was not 
property which he did find, but on which he 
could not levy because it had been already 
seized by the marshal under the proceeding 
in bankruptcy. Nor can I see how the plain- 
tiff would be bound by the return if the offi- 
cer had expressly stated in it that the defend- 
ants had no property within the city. If so, 
then the plaintiff could not have had an alias 
execution issued and levied on property which 
belonged to the defendants before the return 
was made, but which had not been seized un- 
der the first execution. The return would 
have estopped him from showing that such 
property was the property of the defendants. 

The second and third objections may be 
considered together. They make it necessaiT- 
to inquire into the nature and extent of the 
lien given by the delivery of an execution to 
a constable under the statute in question. If 
it is such a lien as the laws of the state would 
enforce, notwithstanding the seizure of the 
goods by an officer under legal process, then 
the same lien will be allowed in the bank- 
ruptcy proceeding if properly asserted. What 
then is the lien which the laws of this state 
give to the plaintiff in an execution which 
has been delivered to the officer. This ques- 
tion was much considered in the case of Field 
V. Milburn, 9 Mo. 492. In that case the exe- 
cution had been issued and delivered to the 
constable, and before any levy was made by 
him, the goods of the defendant in the execu- 
tion were seized by the sheriff on attach- 
ments in his hands. The goods seized were 
sold by order of the circuit court, and the 
plaintiff in the execution claimed the pro- 
ceeds. The court held that the goods were 
bound by the levy of the attachment; that 
the latter took precedence of the execution, 
having been first levied. The case of Payne 
v. Drewe [4 East. 523], cited by the court, was 
one in which a sheriff was sued for having re- 
turned nulla bona on an execution delivered 
to him, and attempted to excuse himself by 
showing that prior to the delivery of the exe- 
cution to him a sequestration was issued out 
of chancery against the goods of the same 
defendant, but had not been executed. The 
court held the sheriff liable, although they 
gave to the sequestration the force of an exe- 
cution at common law, and as a lien upon 
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the goods, from the time of awarding the 
commission. The court. Lord Ellenborough 
delivering the opinion, held that as hetween 
different writs from the same or different 
courts, the one first actually executed will 
bind the property without regard to the pri- 
ority of the lien created by their delivery to 
the officer. In Smallcomb v. Cross, 1 Ld. 
Raym, 251, a creditor had an execution is- 
sued and delivered to the sheriff, but did not 
require the same to be levied, and afterwards 
the plaintiff delivered an execution against 
the same defendant, and caused a levy to be 
made and the goods sold, and bought them 
himself at the sale. The sheriff then levied 
the first execution on the same goods, and the 
purchaser at the execution sale (the plaintiff 
in the second execution) sued the sheriff and 
the fii-st execution plaintiff in trover. The 
court held that the property in the goods 
passed by the sale under the second execu- 
tion, the one first levied, and that the plain- 
tiff was entitled to the goods and their pro- 
ceeds, and, "by the whole court— if a fieri 
facias had been sued the first day of the 
term, and another fieri facias afterwards, and 
the last had been first executed, the other 
had no remedy but against the sheriff." And 
per Holt, Chief Justice: "If a writ of execu- 
tion be delivered to the sheriff against A., and 
A. becomes bankrupt before it be executed, 
the execution is superseded; and consequent- 
ly the property in the goods is not absolutely 
bound by the delivery of the writ to the sher- 
iff." In some of the states the rule is that 
the lien will hold against the second execu- 
tion until the latter- has been fully executed 
by a sale. That is, that the officer who levies 
the second execution first upon the goods can- 
not hold them against the first execution un- 
less the goods seized have been sold under 
hts writ; that it is the sale and not the levy 
which determines the priority. This is the 
rule in Illinois, as laid down in Rogers v. 
DieUey, 1 Gilm. 636, and in some of the other 
states, as appears from the cases there cited. 
That ease adopts the rule laid down by Lord 
Ellenborough in Payne v. Drewe [supra], but 
holds that the writ has first attached in point 
of execution when a sale is made imder it. 
The court of Missouri has, however, adopted 
the Kentucky doctrine, that the levy of a 
writ, when more than one exists, gives priori- 
ty to the one levied. 9 Mo. 492, supra. 

It follows from these authorities, that the 
delivery of an execution to the officer does 
not give the officer any property in the goods 
of the defendant, but only a lien which binds 
the goods in the hands of the execution de- 
fendant, or of any one to whom he may vol- 
untarily convey them, but such lien will hold 
neither the goods nor their proceeds in the 
hands of an officer who has seized them un- 
der process from a court of competent juris- 
diction at the instance of another creditor. 
That as between such different writs, the one 
first executed will take the goods, without 
regard to the dates of the writs or the time 



of their delivery to the officers. The lien 
given by such delivery binds the goods 
against a voluntary transfer, but not one 
made under legal process. Is tlie seizure of 
the goods by the marshal of the district, un- 
der warrant of seizure upon an adjudication 
of banki-uptcy on creditor's petition, such an 
execution of process as will divest the lien of 
a prior imlevied execution? It is an authori- 
ty equally competent with an execution from 
the state court, to bind the goods of the de- 
fendant, when executed by the proper officer, 
and is thus within the very terms of the rule 
of Lord Ellenborough as approved by the su- 
preme court of the state. It is a writ issued 
from a court of competent jurisdiction on an 
adjudication made adversely to the defend- 
ant, on petition of a creditor, and thus would 
seem to have the same effect in binding the 
goods of the bankrupt as the levy of an at- 
tachment or execution would" have. In its 
effect upon the equitable estate of the bank- 
rupt, it has been compared to an equitable 
attachment, and the assignee held to take 
such an estate with a superior equity to that 
of a judgment-creditor who had an execution 
returned unsatisfied, but who had not filed a 
creditor's bill. In re Slebane [Case No. 9,380]. 
If this is not the case, then we have in the 
present case the singular anomaly of an exe- 
cution whose lien had been postponed by 
the levy of attachments upon the property of 
the debtor; these attachments dissolved by 
the adjudication in bankruptcy, and thereup- 
on the lien of the execution creditor revived, 
and taking precedence of the attachments 
which had superseded it. That is, the at- 
taching creditors, by their vigilance and ac- 
tivity, gain the preference over the execution 
creditor— their liens are destroyed by the still 
superior vigilance of the petitioning creditor, 
and thereupon the execution creditor, who 
has exercised no vigilance and made no effort 
to secure his claim, gains a preference over 
both. It cannot be that such is the case. It 
would certainly be a novel application of the 
maxim "Vigilantibus non dormientibus sub- 
veniunt leges." Nor will it answer to say 
that the assignee takes all the property of the 
bankrupt, subject to all liens which would 
affect the bankrupt himself. The assignee 
represents the bankrupt, it is true, but he 
also represents the creditors of his estate- 
He is not bound by any lien or encumbrances 
which are not valid as against creditors. For 
example, in this state an unrecorded chattel 
mortgage would not bind him. As we have 
seen, the lien which the delivery of the exe- 
cution gives to the constable is not valid 
against a creditor who procures the goods of 
the debtor to be seized on adverse process, 
and the assignee represents creditors who are 
in the actual exercise of that right by obtain- 
ing the adjudication of bankruptcy, and hav- 
ing the goods seized thereon. His claim is 
paramount, and the execution creditor cannot 
enforce his lien. 
I have given this point the more attention 
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beeauso my views seem to be opposed to 
tJiose of Judge Blodgett in the case of In re 
"Weeks [Case No. 17,3o0]. Tliat was a case 
in Illinois, wliere tlie rule is, as we have seen, 
different from that adopted in Jlissouri. 1 
<xilm. C3G, supra. Whether his ruling was 
based on that distinction or not I cannot 
say; but in the view I am compelled to take 
of the nature of this lien, as interpreted by 
the supreme court of this state, I cannot hold 
otherwise than I have done in regard to its 
effect. 

This view of the case renders it unneces- 
saiy to dispose of the fourth objection raised 
by the assignee to this security; whether, ad- 
mitting that the execution was a lien, the 
telaimant was not bound to prove and claim it 
during the lifetime of the execution and while 
the lien was in existence, and whether the re- 
turn of the execution did not terminate its 
effect so that no lien could be afterwards 
based upon it. The question is not free from 
difficulty, and I give no opinion upon it. 

KRBKEL, District Judge. I agree with 
the register in the conclusions reached, and 
much of the reasoning by which he arrives 
at them. Had the execution been levied on 
the property prior to the marshal seizing, the 
lien would have held good even against the 
proceeds in the bankruptcy court, as decided 
in Wilson v. City Bank of St. Paul [17 Wall. 
(84 U. S.) 473]. This case affirms the view 
taken in a very early case decided in this 
court. The judgment of the register is af- 
firmed, and the claim allowed as unsecured. 
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TILLY V. BROWN et al. 

[1 Hay^\. & H. 148.] i 

<I!ircuit Court, District of Columbia. Aug. 28, 
1843. 

Negligence — Ixjcuy fkom Machineiit — Cos- 
TitiBUTOKY Negligence. 

1. Where injury is caused by negligence in 
the management of machinery, and the negli- 
gence is such as no prudent man would be guilty 
of, the party injured is entitled to recover in 
damages for the injury sustained. 

2. A party employed in a place where there is 
machinery, must not expose himself to the dan- 
ger arising from itb management if he wislies 
to make the owner of the machinery responsible 
for injury received while the machinery is in 
operation, 

[This was an action for damages by John 
H. Tilly, by his next friend, John Tilly, 
against Thomas Brown and Francis Dodge.] 

The declaration contained two counts. The 
first count averred that certain machinery of 
great power was under the management, 

1 [Reported by John A. Hay ward, Esq., and 
George O. Hazleton, Esq.] 



supervision, attention and care of a servant 
of the defendants. That the defendants, by 
their said servant, carelessly and negligently 
managed, supervised and attended to said 
machineiy while in operation; that the plain- 
tiff was caught and drawn within said ma- 
chinery while the same was in operation, 
whereby one of the plaintiff's arms was 
broken and rendered wholly useless. The sec- 
ond count averred that the injury was caus- 
ed by the defendants carelessly and negli- 
gently managing and attending to said ma- 
chinery while in operation, &c.. by reason 
thereof, the plaintiff sustained damage to the 
value of ten thousand dollars, and whereup- 
on he sues. 

Brent .& Brent, for plaintiff. 
Jos. H. Bradley and Jas. Marbury, for de- 
fendant. 

BY THE COURT. If the jury believe from 
the evidence that the defendants employed 
a competent machinist with directions to 
construct a machine for rolling dough, and 
that said machinist did in fact construct 
such a machine and deliver the same to the 
defendants, with general caution and direc- 
tion to manage the same, so as to pre.serve 
the machinery and avoid danger, without 
any particular caution as to that point of the 
machinery where the accident happened; 
that the defendants employed a careful and 
competent person to superintend the ma- 
chinery and to keep the boys employed at 
the machinei-y in their proper places while 
at work, and the accident and injuiy com- 
plained of happened, not from the fault or 
negligence of the defendants or their super- 
intendent; then the plaintiff is not entitled 
to recover in this action. If from the evi- 
dence the jury shall find that a number of 
boys not any older or larger than the plain- 
tiff were employed on the said machine any 
length of time without any injury having 
happened to them, and the said accident 
happened, not while the said boy was in the 
execution of the work for which he was 
employed by the defendants, but in conse- 
quence of his leaving his said work, and 
carelessly exposing himself to the danger, 
then the plaintiff is not entitled to recover 
in this action. But if the juiy shall find 
that the injury complained of was caused by 
such negligence of the defendants, as no 
prudent man would be guilty of, in the man- 
agement of his own affairs, then the plaintiff 
is entitled to recover. 

The following instmctions prayed for by 
the plaintiff was refused by the court, the 
chief judge doubting; If the jury find from 
the evidence, that the plaintiff being an in- 
fant of about nine years, was employed by 
defendants, -spith his father, without any 
compensation to serve about their bake- 
house, and that, after having been employed 
for the first two or three months out of 
doors, in sawing up wood for the ovens, he 
was then put to work in the room where 



f23l!:ed. Cas. pag6 1277 J: 



(Case No. 14,054) TILTON 



dangerous machinery was in operation, ancT 
witliin four or five feet of tbe dangerous part 
of the machinery; that all danger from that 
part of the machinery might have been easily 
and at a trivial expense, prevented by sheath- 
ing on the outside, that although the nature 
of his particular employment did not re- 
quire him to approach the dangerous part of 
the machinery nearer than four or five feet, 
yet he might pass close to it and in fact did 
so while performing the work about which 
he was set, at the time he received the in- 
jui-y complained of, being the loss of his left 
arm; then such evidence is competent to be 
left to the jury to consider whether the de- 
fendants were or were not guilty of negli- 
gence and the degree of negligence. 

The jury brought in a verdict for the de- 
fendants. Plaintiff moved for a new trial, 
because the court erred in giving the instruc- 
tions asked by the defendants, and because 
of newly discovered evidence. The court 
overruled the motion for a new trial. 
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The TILTON. 

[5 Mason, 465.1 ^ 

Circuit Court, D. Massachusetts. May Term, 
1830. 

Adhikalty — Petitory Suits— Wrecked Ship — 
Sale — Effect of — Bona Fide Puuchasbk. 

1. The admiralty has jurisdiction of petitory 
as well as possessory suits, to reinstate owners 
of ships, who have been wrongfully displaced 
from their possession. 

[Cited in The Wave, Case No. 17.297. Cited 
in note in The Watchman, Id. 17,251. Cited 

• in The Perseverance, Id. 11,017; Davis v. 
Child, Id. 3,628; Lelaud v. The Medora, 
Id. 8,237; The North Cape, Id. 10,316; 

' Taylor v. The Royal Saxon, Id. 13,803; 
Ward V. Peck, 18 How. (59 U. S.) 268; Tun- 

■ no V. The Betsina, Case No. 14,236: Thnr- 
ber V. The Fannie, Id. 14,014; Grigg v. 
The Clarissa Ann, Id. 5.826; Snyder v. A 
Floating Dry Dock, 22 Fed. 686; Haller v. 
Fox, 51 Fed. 299.] 

2. The admiralty has jurisdiction in ease of a 
wrecked ship, to deereo a sale upon application 
of the mastei. 

[Cited in The Wave, Case No. 17,297.] 

,3. The master of a ship has not, in virtue of 
his office, any aiithority to sell a ship, except in 
eases of extreme necessity, where the vessel is 
wrecked, or unnavigable, &c. 
.[Cited m The Henry, Case No. 6,372; The 
Dawn, Id. 3,665; Joy v. Allen. Id. 7,552; 
The Lucinda Snow, Id. 8,591; Fitz v. The 
Amelie, Id. 4,838; The Bridgewater, Id. 1,- 
864; The Raleigh, 37 Fed. 126.] 
[Cited in Prince v. Ocean Ins. Co., 40 Me. 
487.1 

4. If he sells without such necessity, the sale 
isi invalid, notwithstanding he has acted with 

1 [Reported by William P. Mason, Esq.] 



good faith, at leasts where the contest is be- 
tween the owner and the purchaser. 
[Cited in The Henry, Case No. 6.372; U. S. 

V. The Etta Id. 15,060; The Eliza Lines,^ 

61 Fed. 313.] 

5. Quaere, how it would be between the tmder- 
writer on a policy, and the owner? 

[Cited in Gloucester Ins. Co. v. Younger, Case- 
No. 5,487.1 

6. A wreck sale, made by authorily of the 
stattite laws of a state, is valid to pass the title 
to the property, where there is no owner or 
agent present to protrict or claim the property. 

[Cited m CoJe ^. The Brandt, Case No. 2,- 
978; Fitz y. The Amelie, Id. 4,8^.] 

7. Construction of the laws of North Caro- 
lina on this subject. A sale at the solicitation 
or order of the master is not a statute sale under 
those laws, binding the owner. 

8. A statute sale, if fraudulent, will not bind 
the owner, unless in favour of a bona fide pur- 
chaser, for a valuable consideration, without no- 
tice, actual or constructive, of the fraud. 

[Cited in The Henry, Case No. 6,372; Tufts 
V. Tufts, Id. 14.233: The Bridgewater, Id, 
1,864.] 

9. What is .such notice? 

10. The sale by an admiralty court of a wreck- 
ed ship, upon the application of the master and 
a survey made, is within its jurisdiction, but is 
not conclusive upon the owner or upon third per- 
sons. 

[Cited in The Henry, Case No. 6,372; Th& 
Dawn, Id. 3,665.] 

This was a libel, brought originally in the 
district court by George W- Otis & Jonathan 
Thaxter, of Boston, to obtain possession of 
three quarter parts of the schooner Tilton, 
alleging that they were the owners of the 
said three quarter parts, and that possession 
thereof was wrongfully withheld from them 
by the said Schenck, McCabe, & Smitlt. The 
claim and answer set up a title by purchase, 
in McCabe & Smith, to three quarter parts, 
and in Schenck, to one quaiter, and set forth 
the facts connected with the sale and pur- 
chase. The replication denied tlie validity of 
the sale. 

The principal facts were as follows: The 
schooner sailed from New York on the 18th of 
May, 1828, in ballast, bound to Conwaysbor- 
ough, in the state of North Carolina; three 
quarter parts of her being owned by the libel- 
lants, Otis & Thaxter, and the remaining quar- 
ter part by Samuel Tilton, the;master. In the 
course of the night of the nineteenth, she 
was stranded upon the beach near the banks 
of Chiekamacomico; the next morning, Til- 
ton made his protest before a notary public, 
and applied to a wreck commissioner, who 
examined the situation of the schooner, and 
at the solicitation of Tilton, advertised her 
to be sold on the thirty-first of the same 
month.. At the instigation of Tilton also, a 
survey was had on hei' by three persons ap- 
pointed by the notax-y, who, on the. day of the 
sale and a few hours previous thereto, re- 
ported that the schooner ought to be sold, 
where she lay, for the benefit of all concern- 
ed. She was accordingly sold on the thirty- 
first, as advertised, by O'Neil, the wreck 
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master, and was bid off by one Pharaoh Far- 
row, for the sum of §196.50. She was after- 
wards floated by persons employed by Far- 
row, and taken to a neighbouring harbour, 
where she lay about a month, during which 
time^the master, Tilton, came on to Boston, 
and claimed his insurance; and after his re- 
turn to Chicliamacomico, she was taken to 
the port of Washington, in North Carolina, 
Tilton, Farrow, and O'Neil, going in her, 
where, on the 21st of July, Farrow conveyed 
one half part of her to Tilton, and a quarter 
part to O'Neil; the considerations expressed 
in the bills of sale corresponding with the 
sum paid for the schooner by him, and he 
conveying only such title as he derived from 
the sale by the wreck commissioner, O'Neil. 
She was then registered at the custom-house 
as the property of Farrow, Tilton, and O'Neil. 
On the same day. Farrow and O'Neil convey- 
ed three quarter parts to McCabe & Smith, 
for .$400 each; the bills of sale expressly ex- 
eluding any warranty, further than for such 
title as they acquired by the bill of sale of 
the wreck commissioner. On the 12th of the 
following month of August, Tilton also con- 
veyed his half part to McCabe & Smith, for 
about $1050. And on the same day, McCabe 
& Smith conveyed one quarter part to 
Schenek, and appointed him master. A 
coasting license was afterwards taken out for 
the schooner, and she was repaired, and sent 
with a cargo to Boston, where she was seiz- 
ed by the libellants on the ground, that the 
riale made on the beach was altogether un- 
necessary, illegal, and collusive, and that 
they had, therefore, never been divested of 
their interest in the schooner. 

Charles G. Loring, for libellants. 
David A. Simmons, for claimants. 

STORY, Circuit Justice. This is a libel 
in a proceeding in the admiralty, technically 
called a cause of possession, the object of 
which is to restore to the rightful owner the 
possession of a ship, which is unlawfully 
withheld from him, or of which he has been 
wrongfully dispossessed. It is well known 
to those, who are conversant with the orig- 
inal elements of the jurisdiction exercised 
by the courts of admiralty, that it extended 
its claims to all causes of a maritime nature, 
inclusive of questions of prize, whether they 
arose from contracts or from toi-ts, the na- 
ture of the contract deciding the point of 
jurisdiction in the former cases, and for the 
most part the locality of the tort in the lat- 
er cases. The subject was a good deal con- 
sidered by me at an early period of my ju- 
dicial life, in the case of De Lovio v. Boit 
[Case No. 3,77G], and I am not yet con- 
vinced, that the doctrines therein stated are 
unfounded in a just view of the intrinsic 
rights of the admiralty, whatever may have 
been the measure dealt out to it with severe 
jealousy by the courts of common law. Go- 
dolphin, in his treatise on the Admiralty,, 



[23 Fed. Cas. page 1278] 

lays it down, that its jurisdiction is clear 
in "all matters that concern owners and pro- 
prtetors of ships as such" (Godol. Adm. Jur. 
43; Zouch. Adm. 93, etc., 98, etc., 102, etc.); 
and it is as broadly stated in Gierke, Prax- 
is Adm. tit. 41, which is a book of undoubt- 
ed authority. Suits in the admiralty, touch- 
ing property in ships, are of two kinds; one 
called "petitory" suits, in which the mere 
title to the property is litigated, and sought 
to be enforced, independently of any posses- 
sion, which has previously accompanied or 
sanctioned that title; the other called "pos- 
sessory" suits, which seek to restore to the 
owner the possession, of which he had been 
unjustly deprived, when that possession has 
followed a legal title, or as it is sometimes 
phrased, when there has been a possession 
under a claim of title with a constat of prop- 
erty. 2 Browne, Civ. & Adm. Law, 113. 
114, 117, 118, 397, 408, 430. Until a compara- 
tively recent period, the court of admiralty 
exercised undisturbed jm-isdietion over both 
classes of cases, as upon principle it is still 
entitled to do. Lord Stowell, in the case of 
The Aurora, 3 C. Rob. Adm. 133, 136, ad- 
verting to this subject, expresses himself in 
language not to be misunderstood as to the 
matter of right. "It is well known," says 
he, "that it was formerly held for a very 
long time, and down to no very distant pe- 
riod to be within the jurisdiction of this 
court to examine and to pronounce for the 
title of ships on questions of ownership. It 
was not until some time after the Restora- 
tion, that it was informed by other courts, 
that it belonged exclusively to them; since 
that time, it has been very cautious not to 
interfere at all in questions of this nature. 
Where the consideration of property arises 
incidentally, and in such a manner as is not 
disputed between the parties, the court can 
hardly be said to judge on the matter of 
property, as being a matter of question." 
In the case of The Warrior, 2 Dod. 288, he 
alludes to the same subject, in terms quite 
as direct, "It is certainly true," says he, 
"that this court did formerly entertain ques- 
tions of title to a much greater extent than 
it has been lately in the habit of doing. In 
former times, indeed, it decided without re- 
serve upon all questions of disputed title, 
which the parties thought proper to bring 
before it for adjudication. After the Restora- 
tion, however, it was informed by other 
courts, that such matters were not properly 
cognizable here; and since that time it has 
been very abstemious in the interposition of 
its authority. The jurisdiction over causes 
of possession was still retained; and al- 
though the higher tribunals of the country 
denied the right of this court to interfere 
in mere questions of disputed title, no in- 
timation was ever given by them, that the 
court must abandon its jurisdiction over 
causes of possession." What his lordship 
here states, as to the actual exercise of the 
jurisdiction in former times, is borne out by 
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jxuthorities. See Gierke, Praxis Adm. tit. 
41; Radley v. Eggiesfield, 2 Saund. 259; 
Edmonson y. "Walker, 1 Show. 172; Zoucb. 
Adm. 102; Godol. Adm. Jur. 31, 43, 44; Ex- 
ton. Adm. 71; 2 Browne, Civ. & Adm. Law, 
114, 430; Haly v. Goodson, 2 Mer. 77. In 
respect to petitory suits, the jurisdiction has 
heen silently abandoned in England, for 
a considerable length of time; but in respect 
to possessory suits, it is still upheld by a 
constant and free exercise. And if in such 
possessory suits a question strictly of mere 
property arises, especially if it be of a com- 
plicated nature, the court ordinarily declines 
to interfere. But it does not always wholly 
a,bandon its ancient jurisdiction; and some- 
.times it will, in its discretion, retain the 
cause, and direct the question of title to be 
decided in some other tribunal, and mould 
its own decree according to the ultimate de- 
cision there. Lord Stowell, in the case of 
The Pitt, 1 Hagg. Adm. 240, alluding to this 
subject, says: "The coiurt is certainly in the 
habit of transferring possession from the 
actual holder, sometimes by its own move- 
ment, sometimes at the instance of other 
courts, which have no direct powers for that 
purpose. But it considers itself bound to 
consider itself as moving within veiy nar- 
row limits, if it proceeds at all, originally 
upon a question of title. It undoubtedly 
would not be inclined, in any case, to trans- 
fer a possession without regarding the title 
of the party, who claims the transfer. It 
must be satisfied, that he is potior jure; and 
it must be in cases extremely simple, that 
it acts on a merely preferable title to be 
reached by its own judgment." See, also. 
The Guardian, 3 C. Rob. Adm. 93; The Au- 
rora, Id. 133; The Partridge, 1 Hagg. Adm. 
SI; Ex parte Blanshard, 2 Barn. & 0. 244; 
The Experimento, 2 Dod.SS; The Warrior, 
Id. 288. Indeed, the court of- admiralty in 
England considers itself, even in cases of 
possession, not merely as ministerial, but as 
having a large discretion or equity, and 
therefore entitled to refuse its interference, 
if it deems it inequitable or unjust. It will 
not hold an equitable title sufficient to jus- 
tify its interposition against the legal title 
to restore possession; but it might, per- 
haps, sometimes deem such a title sufficient 
to restrain it from interfering with an ex- 
isting possession under it. The Sisters, 4 
C. Rob. Adm. 278, 5 O. Rob. Adm. 155. 

I am not aware, that this distinction be- 
tween petitory and possessory suits (some- 
what analogous to the distinction in actions 
respecting the realty between droitural and 
possessory suits) has in point of jurisdiction, 
ever been admitted into the actual prac- 
tice of the courts of the United States, sit- 
ting in admiralty. It stands, as far as I 
have been able to trace it, upon no prin- 
eiple, unless it be, that titles 'to- property de- 
rived from the common law, shall be no 
where litigated, except in the courts of com- 
mon law, a proposition, that, earned to its 



full extent, would prostrate the entire juris- 
diction of the admiralty in instance causes. 
Indeed, the titles to ships principally depend 
upon the maritime law, as recognised and 
enforced in the common law; and the ad- 
miralty does little more in most instance 
causes, than to carry into effect the dec- 
larations of the maritime law, so recog- 
nised and enforced. No doubt exists, that 
the' admiralty possesses authority to de- 
cree restitution of ships wrongfully with- 
held from the owners. Ex parte Blanshard, 

2 Barn. & O. 244. And if so, it ought to 
possess plenary jurisdiction over all the inci- 
dents. That was the clear opinion of Lord 
Hale, in Radly v. Eglesfield, 1 Vent 173; 
Id. 308, which was afterwards confirmed by 
the whole court; and it was there said, that 
when the admiralty hath original cognizance 
of the principal matter, it hath also cog- 
nizance of the incidents thereto. The same 
case is reported in other books, and par- 
ticularly in 2 Saund. 260, and 2 Lev. 25, 
where the doctrine is stated at lai-ge. It had 
been decided in the same way in the reign 
of Queen EUzabeth, (Anon., Cro. Eliz. 685,) 
and the doctrine is so reasonable in itself, 
that the difficulty is to conceive, how it could 
ever have been questioned. In. the exercise 
of the prize jurisdiction, it has been constant- 
ly admitted to the largest extent. 

In cases not strictly of prize, but partak- 
ing of their nature, as in cases of illegal 
captures in violation of our neutrality, the 
courts of the United States have never hes- 
itated to inquire into and decide the title, 
however complicated. See Talbot v. Jansen, 

3 Dall. [3 U. S.] 133; Del Col v. Arnold, 
Id. 333;- L'Invincible, 1 Wheat. [14 U. S.) 
257; The Alerta, 9 Granch [13 U. S.] 359; 
The Neustra Senora de la Caridad, 4 Wheat. 
[17 U. S.] 497; The Antelope, 10 Wheat. 
[23 U. S.] 66; The Santa Maria, 7 Wheat. 
[20 U. S.] 490. In cases of salvage, and bot- 
tomry, a like course has been adopted (The 
Mary Ford. 3 Dall. [3 U. S.] 188; The Adven- 
ture, 8 Cranch [12 U. S.] 221; Mason V. The 
Blaireau, 2 Oranch [6 U. S.] 240), as well as in 
cases of seizure for forfeitures (The Mars, 
8 Cranch [12 ,U. S.] 417; The Plattsburg, 
10 Wheat [23 U. S.] 133; The Antelope, 
Id. 66, 11 Wheat [24 U; S.] 413, 12 Wheat 
[25 U. S.] 546). But what is still more di- 
rectly applicable, in cases of marine torts the 
supreme court has gone at large into the ques- 
tion of proprietary interest, and has moulded 
its final decree according to the ultimate 
rights established by the parties. Rose v. 
Himely, 4 Cmnch [8 U. S.] 241, is an instance 
full of intricate and perplexing inquiries on 
this very point of title. 

For myself, meaning to speak with all due 
deference for the judgment of others, I feel 
bound to confess my inability to perceive any 
sound distinction, as to the point of jurisdic- 
tion, between petitory and possessory suits. 
If there were a series of American decisions 
on the subject, which in point of authority 
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ou§rht to control my judgment, I shduld 
cheerfully bow to them. But finding none, 
I adhere to the doctrine, that the admiralty 
possesses a rightful jurisdiction over both. 2 
In cases like that before the court, I do not 
find, that Lord Stowell has felt himself ab- 
solutely constrained to abandon all jurisdic- 
tion in England, because a title arose under a 
sale of a ship by the master, upon the ground 
of necessity. See The Partridge, 1 Hagg. 
Adm. 81; 2 Barn. & C. 244; The Pitt, 1 
Hagg. Adm, 240; The Experimento, 2 Dod. 
41; The Wai-rior, Id. 288. In. the case of The 
WaiTior, 2 Dod. 28 S, he explicitly denied, that 
the court is to decline its jurisdiction in a 
cause of possession, on the mere avenuent 
of one of the parties, that there is a con- 
flicting claim of title. One cannot, indeed, 
but feel the truth of the language of Lord 
Tenterden, that this jurisdiction of the coml 
of admiralty is a most useful part of the 
jurisprudence of the country. Ex parte 
Blanshard, 2 Barn. & G. 244. As such, I 
cannot but think, that it ought not to be 
surrendered but upon principles too clear to 
admit of judicial doubt. My dutj--, therefore, 
compels me in this cause to travel over 
questions, which I would otherwise have 
gladly yielded up to other tribunals. 

There is another point of no inconsiderable 
importance, upon which it is necessary to 
bestow some attention, before the court pro- 
ceeds to a more exact consideration of the 
facts. It is, how far the master of a ship, 
virtute oflSeii, is clothed with authority to sell 
the ship. There is no pretence to say, that 
he possesses such an authority under the or- 
dinaiy circumstances of the vo.vage. And 
the only question is, how far he jrassesses it 
in cases of extraordinai-y unforeseen emer- 
gency, acting bona fide for the interest of all 
concerned. There appears to have been a 
good deal of reluctance on the part of the 
British courts to admit such an authoritj' in 
the master, even under circumstances of 
serious peril and difficulty. Lord Hale is 
supposed to have decided against it, in the 
ease of Tremenhere & Tresillian, 1 Sid. 452, 
which was referred to his decision. In John- 
son V. Shippen, 2 Ld. Ilaym. 982, Lord Holt 
used language, which has been consti'ued to 

2 In the laws passed in the colony of Virginia 
in 1659, 1660, there is one declaring, that the 
governor and council shall "have full power and 
authority of a court of admiralty, to cognoss, 
determine, and administer justice in all things 
pertaining to sea-fairing, that shall appertaine, 
happen, or fall out within the jurisdiction of 
this collonie, either between mariner and mer- 
chant or mariiier and master, as likewise all 
complaints, contracts, offences, pleas, exchanges, 
asseeiirations, debts, counts, charter-parties, 
govenants, and all other writings concerning 
lading and unlading of shipps, freights, hyres, 
and all other business among sea affairs done 
on the watei', and when within the limits of 
the jurisdiction of Virginia, or the laws and 
cognizance thereof, with the cognition of writs, 
The causes and actions of reprisals, of letters of 
marque, to take stipulations, cognitions, and 
instructions." 



lead to a siniilar conclusion. I rather doubt, 
whether either of these cases justifies such 
an intei-pretation. There is a remark made^ 
in a very old reporter (.Tenk. case 16, note,) 
to a very different effect. It is there said. 
"The master of a ship in ease of danger and 
extremity may cast the goods into the sea; 
and in some cases sell the ship, although it 
does not belong to him, as in case of famine," 
&c. Lord Bllenborough, however, as late as 
the case of Hay man v. Molton (1803), 5 Esp. 
65, laid down the doctrine with such unusual 
hesitation, that ,it is very expressive of his 
opinion of the then state of the law on that 
subject. "Where," said he, "a case of urgent 
necessity and extraordinary difficultj' occui-s, 
where a ship has received an irremediable 
injury, tmder such circumstances, the cap- 
tain acting bona fide for the benefit of the 
ownei-s, might sell the ship for the benefit of 
thi ownei-s. This is the disposition of my 
mind, but I cannot lay it down as positive 
law." The case of Reid v. Darby, 10 East, 
143, had a tendency to throw still greater 
doubt over the whole matter, although it was 
finally disposed of upon another ground. To 
w^hat is suggested in that case, as to the 
want of jurisdiction in the admiralty courts 
to decree the sale of a ship in a case of neces- 
sity upon an application of the master, I, 
for one, cannot assent. I agree, that in such 
a case the decree of sale is not conclusive 
upon the owner, or upon third persons, be- 
cause it is made upon the application of the 
master, and not in an adverse proceeding. 
But I cannot but consider it as strictly with- 
in the admiralty jurisdiction. It is piima 
facie evidence of a rightful exercise of au- 
thority', but no more. The proceeding, being 
ex parte, cannot be deemed conclusive in 
favour of the party promoting it. Upon a 
question of this sort I should incline to fol- 
low other authorities, and to repose with 
more confidence upon those, who are accus- 
tomed to administer the maritime law in adr 
miitilty courts. It does not appear to me, 
that Lord Stowell, with all his habitual cau- 
tion in entertaining jurisdiction, nas consider- 
ed such a sale an absolute excess of judicial 
authority. Looking to the language used by 
him in the cases of The Fanny & Elmira, 
Edw. Adm. 117, and The Warrior, 2 Dod. 
2SS, 293, 295, I should draw the conclusion, 
that but for the eonti'oUing authority of the 
courts, which he was bound to obey, he would 
hare afiirmed the jmlsdiction. See, also, The 
Lady Banks, 1 Hagg. Adm. 306. But see 
Morris v. Robinson, 3 Bam. & C. 196; Abb. 
Shipp. pt. 1, pp. 8, 11, c. 1, § 3; 3 Kent, 
Comm. 95. 

The doctrine of the supreme court of the 
United States, as I gather it from the case 
of Janney v. Cohimbian Ins. Co., 10 Wheat. 
[23 U. S.] 411, 41.8, is, that this is properiy 
a part of the admiraltj' jurisdiction. Mr. 
Justice Johnson there said, in deliveiing the 
opinion of the court, "In other parts of the 
world, it is veay generally exercised as an 
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incident to the admiralty power; and the ad- 
miralty jurisdiction under our system, can 
only he exercised under the laws of tJie 
United States;" and he intimated a clear 
opinion, that congress might regulate the 
subject, either as one appertaining to trade 
and commerce, or within the admiralty 
jurisdiction. Shortly after the case of Reid 
V. Darby was decided, the same auestion 
respecting the right of the master to son 
in a case of necessity came before Lord 
Stowell for consideration; and that dis- 
tinguished judge, with his accustomed felic- 
ity of reasoning, maintained the affirma- 
tive. The Fanny & Elmira, Edw. Adm. 117. 
In subsequent cases, his judgment appears 
to have reposed with confidence on the same 
iaecision. The Warrioi-, 2 Dod. 288; The 
Pitt. 1 Hagg. Adm. 240. 

The doctrine in England seems at last, 
after a good deal of intermediate discus- 
sion, to have settled down in this result, 
that the master has an authority in a case 
of extreme necessity, acting with good 
faith and for the general benefit of all con- 
cerned, to sell the ship. Tiiat is the clear 
exposition of the law in Idle v. The Royal 
Exch-inge Assur. Co., 8 Taunt. 755; Read v. 
Bonham, 3 Brod. & B. 147; and Robertson 
V. Clarlie, 1 Bing. 445. But at all events, 
as between the owner and the master, it is 
not sufficient that the sale be one of good 
faith on the part of the master, and for, the 
benefit of all concerned, unless there be an 
urgent necessity. See Read v. Bonham, 3 
Brod. & B. 147. Whether the same iitle ap- 
plies as between the owner and the under- 
writer on a policy of insurance, admits of 
more doubt L,ord Chief Justice Dallas, in 
his elaborate judgment in Idle v. Royal 
Exchange Assur. Co., S Taunt. 7o5, strongly 
maintained, that in such a case it wap suffi- 
cient to justify the sale, that there was 
good faith in the master, and that the sale 
was for tlie benefit of all concerned. Id. 
But that decision seems not to have been 
sustained, or at least not firmly established 
in more recent eases. See Robertson v. 
Clarke, 1 Bing. 445; ilaeburn v. Leckie, 
Abb. Shipp. pt. 1, p. 6, c. 1; Cannan v. Mae- 
burn, 1 Bing. 243. 

-The doctrine I'ecognised in America, so far 
as it has fallen under, ray observation, sub- 
stantially conforms to that in England, and 
limits the right of the master to sell to 
cases of urgent necessity. So it was held 
in Gordon v. Massachusetts Fire & Marine 
ins. Co., 2 Pick. 249, and the like opinion 
may be deduced from eases in the New 
York Reports. Fontaine v. Phoenix Ins. 
Co., 11 John. 293; Center v. American Ins. 
-Co., 7 Cow. 5G4. My learned brother, the 
late lamented air. Justice "Washington, in 
Scull V. Briddle [Case No, 12,569], distinctly 
affirmed the right of the master to sell in 
a case of necessity, in a foreign country; 
but he thought it unjustifiable in the coun- 
try, where the owner lives. This aualifica- 
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tion of the rule seems to me not maintain- 
able, where the necessity is clearly made 
out,- though the circumstance, that the sale 
is in the country of the owner, may lead 
to veiy close watchfulness as to the degree 
of that necessity. 

Without intending to commit myself in 
a case between the owner and underwriter, 
my judgment is, upon the most careful 
survey of the authorities, as well as upon 
general principles of law, that the master 
has a right to sell the ship in cases of ur- 
gent necessity. But at least, as between the 
owner and a purchaser at the sale, the title 
of the fotmer is not devested, unless such 
necessity exists, notwithstanding the mas- 
ter may have acted with entire good faith, 
and in the exercise of a sound and honest 
discretion. I am happy to have the de- 
liberate opinion of Jli'. Chancellor Kent, in 
his learned Commentaries in support of this 
doctrine. 3 Kent, Comm. 134. 

It may be justly inferred, that the general 
maritime law, as recognised in foreign na- 
tions, is not more favourable to the power 
of the master. The Consolato del .Mare 
(article 253) contains a provision permit- 
ting the master to sell the ship, if she be- 
comes from age unseaworthy, and by pai-i- 
ty of reason, on account of innavigability 
from any other cause. On the other hand, 
the Laws of Oleron, the Laws of Wisbuy, 
and the Commercial Ordinance of Louis 
XIV, absolutely prohibit the sale of a ship 
by the master in all cases. Laws of Ole- 
ron, art. 1; Laws of Wisbuy, art. 13; 1 
Valin, Comm. lib. 2, p. 444, tit. 1, art. 22. 
Valin sturdily contends for the policy of 
this prohibition, " remarking, "Vocabulum 
enim istud, maitre, intelligendum est tan- 
tum de peritia in arte navigandi, non de 
dominio et proprietate navis;" and urging 
the general prevalence of fraudulent sales. 
The modem code of France contains a vei-y 
proper exception of the case of innaviga- 
bility of the ship; but subject to this, the 
modern law of France enforces the ante- 
cedent prohibition of the old law in an 
expressive manner. Code de France, art. 
237; 2 Boul. P Dr. Com. p. S5, § 17; 3 Soere 
Esprit du Code Comm. p. 120, art 237. 

I adopt then the argument urged at the 
bar. that it must be proved, that there was 
a pressing necessity to justify the sale; and 
I go farther and hold, that if such necessity 
existed, the sale, to bind the owner, must 
be conducted with entire good faith, and 
must be optima fide and above exception. 
And this leads me to the consideration of 
another topic, much discussed at the bai*. 
how far the laws of North Carolina, on the 
subject of the sale of wrecked vessels, give 
validity to the title thus acquired, .Those 
laws, as far as I have been able to collect 
their import from the statute book of the 
state, seem founded in a sound policy, and 
in furtherance of the principles of justice 
and humanity. Acts. N. 0. 1801, e. 599; Id. 
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1805, c. G89; Id. 1817, c. 953; M. 1818, c. 
975, of the authorized edition of 1821. They 
provide for the appointment of wreck con> 
missioners in certain maritime districts, to 
assist vessels stranded, or in danger of 
being: sti'anded. Where any vessel or other 
propertj' is cast ashore, "without any per- 
son present to claim the same as owner," 
the commissioner is authorized to take pos- 
session of them and, under certain circum- 
stances, to advertise them, and, if not claim- 
ed within twelve months, then to sell them. 
But if perishable, the same may be sold 
after public advertisement for a period not 
less than ten, nor more than twenty, days. 
The commissioners are punishable for any 
fraud or neglect of duty, and are req.uired 
to give bonds for the faithful discharge of 
their duty. Provision is also made, that 
the commissioners shall be deemed proper 
officers to advertise and sell at public auc- 
tion any cargoes, which may be, stranded 
or cast on shore in their respective dis- 
tricts, "except the captain, owner, mer- 
chant or consignee shall choose to superin- 
tend .such sale himself, or to remove the 
property without selling it." This latter 
provision presupposes the presence of the 
owner or his agent, and does not impart an 
original authority to the commissioners to 
sell in invitum; but clothes him with au- 
thority to act as auctioneer in cases of an 
implied or express assent of the owner, or 
his agent. The terms of the act confine the 
authority to the sale of cargoes; whether it 
has ever been extended by implication to 
ships, I do not know. It is most probable, 
that the omission to include ships was a 
mere mistake, originating in the very com- 
mon imperfection of a careless and hasty 
legislation. But unless there were some 
judicial decision of the state tribunal to the 
contrary, I should consider the error one, 
which could not be supplied by the con- 
struction of a court, extending the words 
beyond their import, but to be remedied by 
the act of the legislature. It is not ma- 
terial, however, to consider this point, be- 
cause every sale made under this clause, 
must be considered as authorized by the 
owner or his agent; and consequently, it 
derives its force and validity from that 
circumstance, as a sale by procuration. It 
is in no just sense a statute sale, where the 
act of the commissioner is conclusive upon 
third persons, virtute officii; but it is open 
to all the considerations belonging to all 
other sales, made at the instance of the 
parties in interest, by pei-sons having a 
public authoritj' to conduct sales. But 
where the sale is made by a wreck com- 
missioner in cases falling within the lan- 
guage of the law, "without any person pres- 
ent to claim the same as owner," a very 
different intei*pretation ought, as I conceive, 
to be given to his act. He is there made, 
virtute officii, the agent of the owner for 
public purposes, and his authority to sell, 



if exercised in good faith, is conclusive to 
transfer tlie title to the property to any 
purchaser at the sale. No one can doubt 
the legal authority of a nation to provide 
for the transfer of property under circum- 
stances, where there is no known owner to 
provide for its safety; and least of all ought 
such an authority to be questioned, where the 
property is of a perishable nature. I med- 
dle not with the question how far any state 
in tills Union can legislate, so as to inter- 
fere with the admiralty and maritime juris- 
diction confided to the government of the 
Lrnited States, by the constitution. But 
subject to that consideration, the general 
authority would seem to be undeniable, as 
an attribute of sovereignty. See Grant v. 
lI'Lachlin. 4 Johns. 34, Such a sale, how- 
ever, though generally conclusive upon the 
title of the owner, is so only in cases of 
good faith. A statute sale by a public 
officer may be impeached, as, indeed, more 
solemn acts may be, for fraud; and the 
purchaser can protect himself only by show- 
ing, that he is a bona fide holder, without 
notice of, or participation in, the fraud. 
A fortiori, a sale, made by the consent of 
the owner or his agent, may be avoided for 
fraud. 

The circumstances of the present case do 
not call upon the court for a more minute 
expression of its opinion upon this point. 
But as a corollary from what has been said, 
it may be deduced, that the commissioner 
cannot, himself, become a purchaser, in 
whole or in part, at such a sale. He i.'? a 
trustee, acting in a public capacity, and the 
law will not permit him to evade his own 
proper duties, or expose him to the tempta- 
tion of a corrupt influence in conducting 
the sale, from motives of private interest. 
This is a salutai*y principle of public policy, 
and has been often applied with severe ex- 
actness to public as well as private trustees. 
Sugd. Vend. (17th. Ed.) p. 588, c. 14, § 2, and 
cases there cited. The same principle ap- 
plies with quite as much if not more force 
to the master, when he acts as the agent 
of all concerned under an authority, super- 
induced by an urgent necessity in the course 
of a voyage. Under such circumstances, 
if he orders a sale, he cannot become a pur- 
chaser at the sale; and if he does, his title 
may be avoided at the election of the orig- 
inal owners. Church v. Marine Ins. Co. 
[Case No. 2,711J; Barker v. Marine Ins. Co. 
[Id. 992]; Copeland v. Mercantile Ins. Co., 
6 Pick. 198; Chamberlain v. Harrod, 5 
Greenl. 420. There is, I admit, no positive 
disability on his own part, or on that of 
the wreck commissioner, to become a pur- 
chaser from the real purchaser, after the 
sale. But in such cases, there is a most 
suspicious watchfulness exercised on the 
part of the law, to search the transaction 
to the very bottom; and nothing but entire . 
good faith, uberrima fides, on their part, 
will suffice to give validity to their title. 
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The Warrior, 2 Dod. 288; The Fanny & EI- 
mira, Edw. Adm. 120; Hayman v. Jlolton, 
5 Esp. 65. 

In the present case there is the less room 
to doubt as to the authority, under which 
the sale was actually made, because in the 
advertisement for the sale of the vessel by 
the wreck commissioner, it is expressly 
stated, that the sale was made "by order of 
Capt Tilton, late master, for the benefit of 
all concerned therein;" and the bill of sale 
by the wreck commissioner to the asserted 
purchaser, also expressly states, that the 
■vessel was exposed "to public auction by 
the solicitation of &c. [the master.] This 
makes it very plain, that all parties under- 
stood it to be a voluntary sale, under the 
sanction of the master, and that the wreck 
commissioner derived his authority from 
that source. 

In this view of the matter, an objection 
has been suggested to my mind, though I 
■do not remember that it was insisted on .it 
the bar. It is this,— if the master has an 
autliority to sell in cases of necessity, he 
must still sell in the manner prescribed by 
law. as the agent of the owner, or his act 
will be void. If he sells as agent, the bill 
of sale must be in the name of his owners, 
and not in his own name. He cannot depute 
another person for this purpose; and even 
if he can, still that person must execute the 
bill of sale in the name and as the agent of 
the owner, and not in his own nnrne. In 
the present case, the bill of sale was execut- 
ed in his own name by the wreck commis- 
sioner, and not in the name of the master 
or owner. It is, therefore, in legal contem- 
plation, a mere nullity, and cannot pass any 
title. Such is the objection, and there is a 
good deal in the ease of Reid v. Darby, 10 
East, 143, which may be urged in support of 
it. But upon a full consideration of it, my 
opinion is, that, however justly it might ap- 
ply in the case of Reid v. Darby, where the 
question was between British subjects under 
the British registry act, (as to which I decide 
nothing,) it is not generally applicable to cas- 
es of sales by necessity in a foreign country, 
where registry acts of a like strict nature 
do not exist, or bind the parties to the snle. 
It seems to me, that the agency of the mas- 
ter in cases of necessity, is an agency aris- 
ing by operation of Law. His power to sell 
Is not derived so much from the supposed 
assent of the owner, as from the principles 
of law, to prevent a total loss of the proper- 
ty. The master acts, virtute officii, as mas- 
ter, and being in possession of the property, 
the law treats him as one capable of selling 
in his own name, but for the benefit of the 
owner. If any assent of the owner is to be 
presumed, it is an assent to sell in his o^vn 
name in such cases, if that is. (as it is be- 
lieved to be,) the usual, if not the invariable 
course. Foreign purchasers in a foreign 
country can have no knowledge of the per- 
sons, who are the real owners; or if they 



may have knowledge of those, who were 
oT^ners at the commencement of the voyage, 
they can have no knowledge of any interme- 
diate transfers by sale, by death, by bank- 
ruptcy, or by operation of law; and if no 
sale would be good, except made in the name 
of the persons, who were the real owners at 
the time, many of the purchases made in 
cases of sales of necessity would be liable to 
be avoided. Sales of all other property of 
the owners, except ships, made by the mas- 
ter in his own name, would be generally 
deemed sufficient to pass the title, if the sale 
were otherwise justifiable. Foreigners treat 
with him, as they do with factors in like 
cases, as owner de facto. My opinion, there- 
lore, is, that in a case of sale, strictly of 
necessity, the master may give a sufficient 
title in his own name, as by operation of law 
substituted owner pro hac vice, or at least 
as an agent capable of passing the posse.s- 
sion and property by a bill of sale executed 
in his own name. It is far from being uni- 
versally true, that a person, who sells as 
agent, must always sell in the name of his 
principal in order to give validity to the 
transfer. A factor sells in his own name; 
an auctioneer commonly sells in his own 
name; and so a master selling perishable 
goods in cases of necessity, where he is not 
consignee; so a sheriff, where at common 
law he sells wrecked goods, which are per- 
ishable. See 2 Inst. 168. If then the mas- 
ter might sell in his own name, and the sale 
is made with his privity and consent by a 
person, who usually gives a bill of sale, as 
wreck commissioner in his own name, it is 
clear to my mind, that the master is as 
much bound by such a sale so sanctioned by 
him, as if the bill of sale were in his own 
name. If the owner had authorized the 
wreck commissioner to sell, and give a biU 
of sale of the ship in his own name, would 
it be indured, that he should afterwards re- 
claim the property, because the bill of sale 
was not jn his, the owner's, name? "Would 
it not be deemed a perfect sale, binding him 
at law as well as in conscience and eqnitv? 
I think it would, and that any other doctrine 
would encourage every sort of fraud upon 
innocent purchasers. If the owner will 
stand by, and see his own property sold, as 
the property of another, courts of equity 
have said, that he shall in many cases, for 
the suppression of fraud, be bound by it. 
And there are many cases even at law, where 
a party will not be allowed to set up his le- 
gal title against an innocent purchaser, 
where the owner has connived at the sale, 
or has acted fraudulently. But in a court 
of admiKilty, which endeavours to regulate 
its doctrines by principles of equity, a party 
coming thither to seek redress, or to obtain 
possession of property, will not be permitted 
to avail himself of its jurisdiction, or author- 
ity, to defeat a clear equitable right by in- 
sisting on an inequitable legal right. The 
court will withhold its interference in such 
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a case. In this view of the objection, it 
would not be material, even if it had a better 
legal foundation than, I think, it really pos- 
sesses. For, if the sale were necessary, and 
the transaction in all other respects optima, 
tide, the defect of a legal execution of the 
papers would not entitle the owner to a de- 
cree of possession. 

Having discussed the legal principles ap- 
plicable to cases of this nature, let us .now 
see, what Is the real posture of the facts 
in the present case. The schooner Tilton be- 
longed to Boston, and was owned by the li- 
bellants and the master, (Capt. Samuel Til- 
ton;) the former owning three quarters, and 
the latter one quarter of her. She was duly 
enrolled and licensed at Boston for the coast- 
ing trade, and sailed from New York on the 
18th of May, 1828, bound to Oonwaysborough, 
in the state of North Carolina, on a contract 
to take in freight there. On the night be- 
tween the 19th and 20th of the same month, 
she was, by the perils of the sea, stranded on 
the coast of North Carolina upon a beach or 
sandbank, part of the bank of Chickama- 
comico. On the morning of the next day the 
master and crew got ashore, and the master, 
upon consulting some of the inhabitants, 
there being a small fishing settlement in the 
neighbourhood, concluded to apply to the 
wreck commissioner appointed by the gov- 
ernment, for that part of the coast, and to 
authorize him to sell the vessel, as she lay 
on the bank. She was accordingly adver- 
tised by the wreck commissioner for sale 
on the 31st of May, and was sold on that day 
for the sum of $196.50, including all her 
tackle, apparel, and furniture. A sui-vey 
was made on her on the day of sale, and not 
before. The sale was conducted by the 
wreck commissioner, and the nominal pur- 
chaser at the sale was one Pharaoh Farrow, 
to whom a bill of sale was given by and in 
the name of the wreck commissioner, dated 
on the same day. It recites the original en- 
rolment, and contains a special warranty, 
warranting the title "according to his au- 
thority as commissioner of wrecks," against 
all i)ersons. The sale was made between 12 
and 2 o'clock of the day. It is admitted, 
that on the same day, after the sale, the 
wreck commissioner purchased one quarter, 
and the master (Tilton,) one half of the ves- 
sel, at the price she was bid ofC at, and im- 
mediately afterwards. Farrow departed, and 
tiie wreck commissioner and Tilton (the mas- 
ter), and the mate, (the rest of the crew hav- 
ing been dismissed a few days before,) and 
Jlbout eight or ten other persons, hired for 
the occasion, went to work to endeavour to 
get the vessel off, and the wind , and tide 
favouring, she was accordingly got off that 
night; and her leaks being stopped, she was 
carried by the master and other persons 
through Ockracocke Inlet, and brought to 
anchor in Pamlico Sound, on the inner side 
of Ohickamacomico banks, where she re- 
mained for about one month. In the inter- 



mediate time, and before the vessel left 
Ohickamacomico, Capt, Tilton returned to 
Boston, there being an insurance there upon 
the vessel for the benefit of all the owners, 
to the amount of $3,000, and he endeavour- 
ed to procure payment of his share of it; 
but the underwriters resisted payment upon 
the ground, as it is undei-stood, that the 
abandonment was not good, it not being a 
case of a total loss. Capt. Tilton then re- 
turned by the way of New York, to Ohicka- 
macomico, and there (according to his own 
account, in a letter dated afterwards at 
Washington, on the 27th of July, 1828,) he 
went on board of the schooner Tilton, and 
took her under his command to Washington, 
in the state of North Carolina, where she re- 
mained a short time, and underwent some 
repairs. While there, the original ship pa- 
pers were deposited in the custom-house; 
and on the 21st of July, 1S28, Farrow execut- 
ed a bill of sale, reciting the original enrol- 
ment, of one quarter of the schooner to the 
wreck commissioner, and another bill of sale 
with a like recital, of one half to Tilton, (the 
master,) pursuant to the original agreement 
with them on the day of sale, and for a pro- 
portional sum of the original purchase mon- 
ey. On the same day. Farrow procured the 
schooner to be registered in the custom- 
house at Washington, as the joint property 
of himself, the wreck commissioner, and Til- 
ton. On the same day (the 21st of July,) the 
wi-eck commissioner, by a bill of sale of that 
date, reciting the register, and that Tilton 
was master, conveyed his one quarter part 
(for which he had given $49.12i^ only), to 
McCabe & Smith, (the claimants,) for $400; 
and on the same day Farrow, by his bill of 
sale of the same date, reciting the register, 
conveyed to McCabe & Smith, his remaining 
quarter part, for $400. McCabe & Smith, 
thus became the owners of one half of the 
vessel, and Tilton of the other half. It is 
also material to state, that the bills of sale 
from Fari'ow to the wreck commissioner, to 
Tilton and to McCabe & Smith, warranted 
the title in a special form only, "against all 
and every person and persons whomsoever, 
as far as I can do by virtue of the title to 
the said schooner, vested in me by the bill 
of sale from the commissioner of wrecks, 
dated the 31st of ilay, 1828, and no further." 
The bill of sale from the wreck commission- 
er also, to McCabe & Smith, warranted the 
title "so fai' as I can do by virtue of the title 
to said vessel, vested in me by bill of sale 
from Phai-aoh Farrow, bearing date the 21st 
of July, 1828, and no further," On the 12th 
of August, 1828, Tilton conveyed his one 
half of the schooner to JlcCabe & Smith, for 
$1050, reciting in the bill of sale the register, 
and that he, Tilton, was then master; and 
on the 23d of the same month, McCabe & 
Smith, by a bill of sale reciting the register 
and that Tilton was master, conveyed one 
quarter part to Schenck, (the other claim- 
ant) for the sum of $o()0. These two last 
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bills of sale from Tllton, and aicCabe & 
Smith, contain general covenants of war- 
ranty to the vendees against ail persons. It 
is under the conveyances thus set forth, that 
the present claimants assert their title to the 
entirety of the schooner. The schooner was 
on the same day duly enrolled and licensed 
for the coasting ti-ade, and soon afterwards 
sailed from Washington for Boston, under 
the command of Schenck, and after her ar- 
rival there was arrested upon the admiralty 
process, by which she is now before this 
court. 

Such is the general outline of the facts, as 
they are presented in an histoncal order. 
And the questions growing out of them and 
the other proofs in the cause, which have 
been most acutely and elaborately discussed 
at the bar, are these: (1) Was there in the 
present case any necessity, which would jus- 
tify tlie master in making the sale? (2) If 
there was, was the sale actually made bona 
fide, and without fraud by the master, or 
with his privity and consent? (3) If not, are 
the present claimants entitled as bona fide 
purchasers for a valuable consideration with- 
out notice of the fraud, to be protected in 
their actual title under the sales made to 
them ? If the first question is decided against 
the claimants, their title is at an end, for it 
is then the case of sale made by one pos- 
sessing no competent authority. If on the 
other hand the sale was a sale of necessity, 
then if fraudulently made, it cannot avail 
the claimants, if they had notice of the 
fraud, or were faii'ly put upon inquiry by 
the nature of their title and the circumstan- 
ces, under which they took it. If they are 
bona fide purchasers of the title without any 
notice, constructive or actual, of any fraud 
in the sale, then, upon the general principles 
of law, their title stands firm and purged of 
tjie fraud. 

In the first place then, was this a case 
where an actual necessity existed for the 
sale, in the sense, which I have already en- 
deavoured to explain in the former part of 
this opinion? It is material to state, that 
the onus probandi here rests on the claim- 
ants. They are to establish beyond any rea- 
sonable doubt, that there was such a neces- 
sity, otherwise their title never took effect. 
The libellants stand upon their original title, 
and until that is displaced by another, clear- 
ly proved, they may rest upon it. Now, up- 
on the first blush of the case we have the 
fact, that the vessel was not fatally injured, 
but she was got off at the first effort seri- 
ously made for that purpose, and at a very 
trifling expense, and she did not sustain any 
great injury from the stranding. Consider- 
ing the length of time she lay on the beach, 
and her exposure to the inroads of the sea, 
if it were as great as the witnesses testify, 
her injury during the period was marvel- 
lously small, and her preservation somewhat 
remarkable. I am aware, that there was a 
fortunate concurrence of favourable wind. 
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and tide, and sea, at the time when she was 
actually gotten offj but looking to the tale 
told by the log-book, it is by no means cer- 
tain, that if similar efforts had been previ- 
ously made, they would not have been equal- 
ly successful. The season of the year was 
mild and favourable; the means, at least for 
some strenous efforts, were at hand; and at 
a comparatively small distance there were 
men and means without the hazard of great 
expense, which had in other cases been 
found ready and adequate and successful. 
I admit, that we are not in a case of this 
nature to look solely to the event. Cases 
have oceuri'ed (and they may again occur) 
of such utter hopelessness, that in point of 
reason and common sense, a sale would seem 
to be instantly required without any effort of 
relief; and yet by some extraordinai*y cir- 
cumstances beyond- the reach of human fore- 
sight, the property has been finally redeem- 
ed from the peril, and has survived the dis- 
aster. In such cases the sale is nevertheless 
justifiable, and binding upon all parties. 
But where the relief has been in fact pro- 
cured by the application of ordinary means 
within reach, we have a right to expect, 
that the necessity for sale should be such as 
could not admit of any reasonable doubt or 
delay; that the master ought not in common 
prudence to have made any efforts, and that 
the preseiTation of the vessel is to be looked 
upon as a piece of good luck and rare for- 
tune, rather than of superior judgment, or 

■ skill, or enterprise. 

Now, in the present case, no effort was in 
fact made by the master to relieve the ves- 
sel, (for I lay aside his abortive attempt by 
hoisting the sails, when he had no adequate 
assistance on board,) from the first moment 
of stranding up to the time of the sale, a 
period of eleven days. The vessel was a' 
valuable vessel, insured for $3000, and cer- 
tainly worth from $2000 to ?2500. He was 
upon the coast of his own country, and not 

, upon a^ barbarous or inhospitable foreign 
shore. He was within a- short distance of 
seveml commercial ports, where supplies 
might have been obtained, or at least sought. 
Upon the very spot there were men enough 
to aid him in any reasonable efforts to get 
the vessel off, and at a reasonable price. It 
is not pretended, that the neighbouring pop- 
ulation either did refuse, or would have re- 
fused any such service. They never were 
asked. And if they had refused, even if the 
laws of North Carolina on this subject had 
slumbered, there were men at no great dis- 
tance, who had been accustomed to such 
services. What advice the master took does 

' not appear; or whether in reality he took 
any entitled to much weight. The wreck 
commissioner denies having given any advice 
to sell, and the notary, upon whom he seems 
to have relied, speaks pointedly to the dan- 
ger of the vessel, but he does not seem to 
have, been .the leader of .the plan of sale. If 
the master was of opinion, under existing 
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eireiimstances, that it was best to sell; still 
as the sale was to be deferred for ten days, 
what was there in the meantime to prevent 
him from taking some steps and making 
some preparations to relieve the vessel, if a 
favourable time should occur? He could not 
but know, and so is all the testimony, that 
the vessel in her present state, if she could 
not be got off, would not sell for more than 
the value of her materials, of her sails and 
I'igging and furniture, and there would not 
be any new hazard from the experiment. 
Every day's delay in the sale was adding 
something to the risk of getting the vessel 
off, and there was some motive therefore, to 
sell at once, or to attempt her relief. The 
weather, too, might at that season of the 
year be presumed to be favourable, and in 
point of fact during the intervening period 
it was so. But from the very first, the mas- 
ter declined all efforts, and he dismissed his 
crew before the sale, and remained in an 
utter state of inaction until roused after the 
sale was made. Let us put the question to 
ourselves, whether a master, honestly bent 
towards the interest of his owners, as well 
as his own, would, if the vessel had been 
uninsured, have conducted himself in this 
manner? The master's subsequent conduct 
was so disingenuous towards both the own- 
ers and underwriter^, that it is somewhat 
difficult to escape from the conclusion, that 
he had some sinister motive at bottom. It 
is true, that his subsequent conduct ought 
not to prejudice the claimants, who were not 
parties to his acts, but it is impossible wholly 
to disentangle his acts from one another. 
Why should he have concealed, both from 
the owners and underwriters, his purchase 
after the sale? 

Then, what was the state of the vessel? 
She was on a sand beach, buried, in part, in 
the sand, and accessible on one side at least 
to the tide. The amount of injury to her was 
not great. Some tree-nails are said to have 
been started, which, however, were easily 
replaced. It is said, that some of the planks 
of her bottom were started, and so it is stated 
in the protest; but that statement upon the 
whole evidence is, to say the least of it, ex- 
tremely doubtful. It is not made out by evi- 
dence, omni exceptione major. It is encoun- 
tered by opposing testimony, which is at 
least as disinterested, and of no inconsider- 
able positiveness, as well as weight. Her 
fore foot was off; but that was not very dif- 
ficult to replace. She leaked considerably, 
and some oakum was started; but she was 
not unmanageable. "What is decisive on this 
head is, that with some small repairs she 
reached Boston, and was there afterwards 
found by ship-wrights, who had repaired her 
but a short time before her disaster, very 
little hogged, and in their opinion nearly, if 
not quite, as strong and sound, as she was 
before the voyage. She has since performed 
a voyage with a heavy cargo, without com- 
plaining. 



The survey, which, strangely enough, was 
not called until the day of sale, and there- 
fore could have had no influence upon the 
master to sell, does not represent the injury 
to the vessel to be very serious. The sur- 
veyors say, that they found the vessel "high 
upon the beach with the larboard bilge much 
injured, and in all probability injured in the 
starboard bilge also, as that part lieth down 
in the sand, and therefore recommend Capt. 
Tijton to sell the vessel and materials." It 
is not a little remarkable, that the survey 
states no particulai-s of the injury, although 
in such instruments, it is usual, and im- 
portant, to enumerate them at large. If by 
the bilge being "much injured," it wag 
meant, that the bottom was broken in, or 
the timbers displaced, why was it not said 
so? There is no satisfactory proof, that the 
vessel was, in reality, bilged, in the nautical 
sense of the term. And there is some reason 
to believe, that the North Carolina testimony 
has incautiously, if not studiously, exagger- 
ated the injuries from the stranding. The 
principal repairs at Washington seem to have 
been of no extraordinary a nature. The ship- 
wright, w^ho repaired her, states, "that he 
there hove her down, examined and repaired 
her; he found many of her tree-nails in the 
bottom started an inch or more; her fore 
foot all off; the oakum in her seams some- 
what started; her keel hogged about six 
inches; one of the channel benches was car- 
I'ied away, and her tiller was broken. The 
vessel appeared to him to be very strongly 
built, and to have undergone a great deal 
of hardship by chafing of her planks, and the 
starting of her tree-nails. He in repairing 
her had to drive many spikes into her bot- 
tom, better to secure where her tree-nails 
had been started." Another witness (Whit- 
tier) adds, she had a new mainmast put in, 
and was graved and repaired. Neither of 
them states, that any plank in the bottom 
was started. 

But the statement of the injury and re- 
pairs, even as thus exhibited by the ship- 
wright at Washington, is brought into seri- 
ous question by the testimony of the wit- 
nesses, who afterward examined and repair- 
ed her at Boston. The result of that testi- 
mony is, that the planks and tree-nails could 
not have been started in the manner stated; 
that the planks of the bottom were not chaf- 
ed, or the seams caulked; and that there was 
no hogging of the vessel beyond what ordinar- 
ily belongs to vessels of her age and size. 
They admit however, that there was a new 
forefoot. I do not say, that this last testimo- 
ny is more worthy of credit than the former; 
but such a conflict necessarily diminishes 
the confidence, which the court would other- 
wise repose in the former. It leaves behind 
it a lingering suspicion, that there has been 
some effort to exaggerate the injury to the 
vessel, or some want of caution in the recol- 
lection of the witnesses. 

Then, as to the local position of the vessel. 
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She was certainly on a very dangerous and 
exposed shore, and open to the rake and full 
violence of the sea in an easterly storm. It 
is also in proof, that a large majority of ves- 
sels stranded on that coast are not got off, 
or at least are not got oflf, until after they 
are sold. The hanks too are thinly inhabit- 
ed; and it is not too much to presume, that 
the inhabitants have an interest to discour- 
age efforts to get them off, if not to obstruct 
such efforts. But the vessel was undoubted- 
ly safe in her position, imless an easterly 
storm came on. There is no evidence, which 
establishes, that- she might not have been 
got off by proper means. On the contrary, 
the general concurrence of the testimony is, 
that she might have been relieved by getting 
her on ways and launching, but not in any 
other manner. Nevertheless, she was got off 
in a different manner, and by the use of her 
sails and shores. The expenses of an at- 
tempt to get her on ways, and launch her, 
do not appear to have been disproportionate 
to the object, or very great, and I cannot but 
think, that under all the circumstances, the 
master ought to have resorted to it The 
winds and the weather were not unfavour- 
able for it. Why he did not make any such 
attempt is not satisfactorily explained, for it 
is not shown, that the means were not with- 
in his reach. One cannot but perceive, that 
being fully insured, he might not have any 
strong personal interest to stimulate his ex- 
ertions. But on the other hand, the expenses 
of a trial, even if unsuccessful, must have 
been borne by the underwriters. The means 
to secure such expenses were in the hands 
of the master by a pledge of the materials, 
and by the lien given for such services by 
the general maritime law, even if the mas- 
ter could not, under the circumstances, have 
obtained funds upon the credit of the owners 
and underwriters. 

, The .circumstances also attendant upon the 
sale are not such as would lead the eoui't to 
place implicit confidence in the master's 
judgment and character, either as to the ne- 
cessity or good faith of the sale. The pro- 
ceeds of the sale were $196.50, a sum wholly 
disproportionate to the real value of the rig- 
ging and furniture, independent of the hull. 
The real value of the cables and anchors 
and other moveable materials could not have 
been less than §500, and was in all probabili- 
ty more, if not upon the spot, at least in 
any neighbouring commercial poit, to which 
they might have been transported. The mas- 
ter might have bid them in at the sale, for 
the benefit of the owners and underwriters, 
to whom they must have been far more valu- 
able. It is difficult to see, why he did not, 
unless he had some private sinister interest. 
He and the wreck commissioner became con- 
fessedly purchasers on the same day, im- 
mediately after the sale, of three quarters 
of the vessel; and Farrow, the nominal pur- 
chaser, then disappeared, and did not again 
connect himself actively with the vessel or 
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her fate, until after she arrived at Washing- 
ton. As soon as the purchase is made, the 
master and wreck commissioner begin their 
efforts to get her off, nay the efforts seem to 
have been begun before, and in a few hours 
their success is complete. The master re- 
turns to Boston, and studiously conceals from 
the other owners, as well as from the un- 
derwriters, that he had acquired any new 
or superior interest under the sale, nay, af- 
firming that he had no interest in the pur- 
chase of the vessel under the sale. Failing 
to obtain payment of the insurance, he re- 
turned to North Carolina, and there took 
command of the vessel, then lying in Pam- 
lico Sound. Although he and the wreck 
commissioner had purchased on the day of 
sale, they had no title from Farrow until 
the time (21st July) when it became neces- 
sary to change the papers at the custom- 
house, at Washington. For aught that ap- 
pears in the case, up to this period a pro- 
found silence had been observed by all the 
parties as to the interest of the master, if 
not of the wreck commissioner. The latter 
appears as owner, only for the purpose of 
disposing of his share to the first purchaser 
he can meet. The vessel was sold at Wash- 
ington, without repairs, for $1850, and of 
this sum the wreck commissioner received 
$400, and the master $1050. 

It is said, that there is no proof that the sale 
was fraudulent, or that the master or wreck 
commissioner had made any bargain before 
the sale with Farrow; and that they are not 
by law prohibited from becoming sub-purchas- 
ers after the sale. Admitting that there is no 
absolute disability on their part to become 
sub-purchasers after the sale, still, in a trans- 
action like the present, they must disprove 
'their antecedent connexion with the sale in 
the fullest and most unqualified manner. The 
presumption of law- is against them. The 
presumption of fact, in the absence of all con- 
trolling circumstances, is almost irresistible. 
It is for the furtherance of common justice 
and good faith, that persons in their situation 
should be compelled to purge themselves from 
every imputation of fraud, before they are 
permitted to derive any interest in trust prop- 
erty, which they undertake to sell, and Avhich 
they may be tempted to sacilfice. In the pres- 
ent case it appears to me, that the interest of 
the owners and underwriters was wholly 
sacrificed. In respect to the master, acting as 
an agent for all concerned, I have very great 
doubts, whether he could become a purchaser 
at all without an option in his employers to 
take the beneficial interest to themselves. See 
Chamberlain v. Harrod, 5 Greenl. 420. Lord 
Stowell in the case of The Fanny & Elmira, 
Edw. Adm. 117, 120, said: "The fact that the 
master" afterwards became a subordinate pur- 
chaser under the purchaser at the sale, of one 
fourth part of the vessel, and at the price, 
which he himself had given for her, smells 
rank of collusion." The same circumstan- 
ces occur here in a stronger form, and the 
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subsequent conduct of the master and of the 
other parties to the sale fortifies every un- 
favourable conclusion. They could scarcely 
be iguoi-ant of his motives for his return to 
Boston, or of his intentional concealment of 
the ti-ansaetions at the sale, and immediately 
succeeding it. They connived at it, if they 
did not participate in it. Their subsequent 
conduct ha^ no tendency to disarm suspicion. 
If every thing was in entire good faith, why 
should the bill of sale to the wreck commis- 
sioner and the master have been withheld un- 
til after the master's return from Boston; 
and why did Farrow and the commissioner 
then sell with special warranty, referring 
back to the wreck sale? If the master's con- 
duct was honest, why should he have scru- 
pled to receive a special warranty from Far- 
row, and have required some urging and ar- 
gument to take it? Why should he have 
written such a disengenuous letter to the own- 
er's, under the date of the 27th of July, dis- 
guising and concealing all the material facts? 
I cannot admit that there is no proof of fraud 
in the sale. On the eontraiy, it seems to me 
difficult to avoid the conclusion, that the facts 
of the case afford very strong presumptions 
of fraud. And these presumptions go farthei-, 
and cast a shade over the other parts of the 
case. They bear with no inconsiderable force 
iipon the question of the necessity of sale, for 
if there was a fraudulent combination at the 
sale, it is easy to see, that means could be 
found to make out the necessity. Fraud, 
therefore, in such a ease, is not to be treated 
as an independent fact, but as a fact, which 
travels along with the transaction in aU its 
stages, to justify doubts, and to withdi-aw 
confidence. 

There are many other topics, which have 
been adverted to by the counsel on each side/ 
to sustain or defeat the defence. I do not go 
over them, because whatever may be their in- 
fluence, either jointly or separately considered, 
they do not materially affect the conclusions, 
to which my mind has arrived. The claim- 
ants have failed to satisfy my mind, that the 
sale was one of necessity, and still moi-e so, 
that such as it was, it was a sale free from 
fraud. In the former view, the title of the 
claimants wholly fails, whatever may be their 
innocence or want of knowledge of the defects 
of title. In the latter view, it would be nec- 
essary to show, that they had nonce of these 
defects. 

I acquit the claimants of all connexion with 
any fi-aud, or participation in it. I do not 
doubt, that they are bona fide purchasers. 
But I am not satisfied, that they had not con- 
structive notice of all the defects of title, at 
least so far as to put them upon inquiiy. In 
the fii-st place, they purchased with a full 
knowledge of all the antecedent history of the 
vessel. The ship's papei-s then in the custom- 
house, and recited in their own title deeds, 
showed, who T\'ere the original ownei-s, and 
that Tilton was part owner and master. The 
other papers showed the manner and consid- 



eration of the wreck sale, and the purchase of 
the wreck commissioner and the master for a 
proportionate sum of the original price; and 
this long after the vessel was sold at Wash- 
ington. They showed, that Tilton was still 
master, and claimed to be owner of one half 
of the vessel, undei- a sale made by his own 
order and solicitation. They showed that the 
master was personally a gi-cat gainer by the 
sale. Their own title deeds also referred 
them to all the other papers, and pointed out 
the fact, that the other sub-purchasei-s stood 
upon a special warranty, and they were con- 
tented to take from them a special warranty. 
It is well known, that the general custom is 
to give a general warranty, and any exception 
naturally excites suspicion, and implies doubt. 
The party, who accepts such a title, is pre- 
sumed to inquire into and to take the chances 
of any defect upon himself. It has been sug- 
gested, that JlcCabe & Smith nevei- examined 
the bills of sale, and were ignorant of the 
fact of a special warranty. But, how can this 
be made out? The bills of sale were sb 
drawn by the deputy collector, according to 
the insti'uctions of one of the parties; and the 
deputy admits, that he never knew of a case 
of special warranty before. It was not then 
an unadvised act of the scrivener. The bar- 
gain was made before the parties came to 
him, and therefore he knows not what had 
previously passed in respect to this subject. 
But surely, it cannot be permitted to a party 
to set up ignorance of the contents of a bill 
of sale executed in his presence, and under 
which he asserts his title. The law presumes, 
that he has read it, or that he knows what its 
contents ought to be. It is not now pretended, 
that the vendoi-s meant to give bills of sale 
with a different warranty. There was no 
mistake on their part, and there is no evi- 
dence, that HcCabe& Smith contracted for a 
different title. When they subsequently pur- 
chased of the master his half of the vessel, 
they took a bill »f sale with general war- 
ranty, and this precaution is not without its 
weight in giving a construction to the former 
special warranty, w^hieh could scarcely have 
passed without the obsei-vation of all the par- 
ties in interest, after it had attracted the at- 
tention of the master. 

It appears to me then, that McCabe & 
Smith do not stand in the situation of parties, 
who purchase without knowledge of the ac- 
tual derivation of title. They had the means 
of knowing all the material facts, and they 
ought to have exercised reasonable diligence 
in searching the transaction to the bottom. 
Prima facie, tne title was suspicious and in- 
firm. It was a sale by a wreck commission- 
er, who immediately became a purchaser, un- 
der authority of a master, who also became a 
purchaser at the price given at the original 
sale. 

Upon the whole, looking to all the circum- 
stances of the case, and having weighed the 
arguments of counsel with due care, my opin- 
ion is, that the sale was iovalid, and convey- 
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cd no title to the claimants, and that there- 
fore the decree of the district court ought to 
1)6 affirmed. 



Case Wo. 14,056. 

TILTON V. OREGON CENTRAL MILI- 
TARY ROAD CO. et al. 
[3 Sawy. 22; i 1 Cent. Law J. 26T.] 
Circuit Court, D. Oregon. April 25, 1874. 

Taxation — Assessment — Uncertaisti — Ctouu 
UPON Title— Tax Deed. 

1. An assessment of real property should sub- 
stantially comply with the requirements of the 
statute (Code Or. i,. 898) which requires each 
tract or parcel of laud to be designated accord- 
ing to the United States surveys, if it be a sub- 
division of the same, or otherwise by specific 
metes and bounds or other certain description; 
.therefore an asses. ment to the O. C. M. R. Co. 
of 196,008.09 of acres of land in Jackson county, 
in gross, without any other designation or de- 
scription of the same, is void for uncertainty. 

[Cited in brief in Alexandria Canal Railroad 
& Bridge Co. v. District of Columbia, 5 
Mackey, 378. 380.1 

2. An assessment jf real property which con- 
tains no valuation of the same except this: "To- 
tal value of taxable property, 245,011." tliere 
■being no mark or sign to indicate whether such 
figures were intended tc represent eagles, dol- 
lars, cents or mills, or other thing capable of be- 
ing immbered, is void for uncertainty. 

[Cited in Re Boyd, Case No. 1,74G.] 

3. A court of equity will restrain the collec- 
tion of an illegal tax upon real property where 
the enforcement of the same will result in a 
cloud being east upon the title thereof. 

[Cited in Gregg v. Sanford, 12 C. C. A. 525, 
65 Fed. 156; Rich v. Braxton, 15 Sup. Ct. 
1018.] 

4. Under Laws Or. 1865, p. 10 (Comp. 1874. p. 
767), a tax deed is primary evidence of title and 
the regularity of the prior proceedings, which 
evidence can only be overcome by the proof of 
certain facts dehors the deed; therefore the 
same casts a cloud upon the title of the property. 

Motion for a provisional injunction [by 
Charles E. Tilton] heard and determined up- 
on the bill— no one appeai'ing for the defend- 
ants. 

Cyrus Dolph and E. C. Bronaugh, for com- 
plainant. 

. DEADY, District Judge. It appears from 
the bill that the complainant is a citizen of 
New York. That the defendant, *'The O. C. 
M. R. Co.," is a corporation formed under 
the laws of Oregon, with a capital stock of 
$100,000 divided into 400 shares of $250 each, 
and the defendant, SIcKenzie. is the sheriff 
of Jackson county. Oregon. That the O. C. 
M. R. Co. is the owner in fee of a large num- 
ber of acres of land in said county, in 300 
and odd distinct parcels, particularly de- 
scribed by township, section and range, and 
the plaintiff is the owner of thirty-one shares 
of the capital stock of said company. That 
said company is assessed upon the assess- 
ment-roll of Jackson county for 1873 as the 
owner ot 196.008.99 acres of land in said 



1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] 



county, in gross, without any other designa- 
tion or description thereof, and without any 
raluation of the same other than this: "To- 
tal value cf taxable property, 245,011." That 
the taxes levied upon the lands so assessed 
to said company by the proper authorities 
of said county, amount to $4,410.20, and the 
sam_' will be collected by the defendant Mc- 
Kenzie by the sale of said lands, or so much 
thereof as may be necessary for that pur- 
pose, and a cloud be thereby cast upon the 
title of said company, unless restrained by 
the order ot this couxt; and that said assess- 
ment is illegal and void for want of cer- 
tainty In the description and valuation of 
said lands. 

That this assessment is illegal and void, 
there is no room for doubt. The law pre- 
scrites tLat the assessor in making an assess- 
ment of real property shall set down in the 
assessment-roll, in separate columns, the fol- 
lowing: 1. A description of each tract or par- 
eel of land to be taxed, specifying, under sep- 
arate heads, the township, range, and section 
in which the land lies; or, if divided into 
lots and blocks, then the number of the lot 
and block. 2. The number of acres and 
parts of an acre, as near as the same can be 
ascertained, unless the land be divided into 
blocks and lots. 3. The full cash value of 
each parcel of land taxed. 4. In case the 
land be other than a subdivision of the Unit- 
ed States survey, or lots and blocks, it must 
be described by specific metes and bounds, 
or otherwise, so as to make the description 
certain. Code Or. p 898 

In the case under consideration, the assess- 
ment-roll contair:s no description of the land 
whatever, except that there is in all 196,- 
O0S.99 acres situate somewhere in Jackson 
county. Neither the township, range, nor 
section, nor the metes and bounds of the 
tract, nor any parcel or portion of it is given. 

Neither is there any cash value given in this 
roll of the whole or any portion of this land. 
It should have contained a valuation of each 
parcel and of the whole. The figures "245,- 
011," entered in the column headed "Total val- 
uation of taxable propeity," do not indicate 
any value. They are mere numerals signi- 
:^ing an abstract number. 

In Hurlbutt v. Butenop, 27 Cal. 54, and 
People V. San Francisco Sav. Union, 31 Cal. 
135, it was held that an assessment was void 
for want of a valuation of the property, where 
the figures in the valuation column were en- 
tered without any mark or sign to indicate 
whether they "were intended to represent 
eagles, dollars, cents, or mills. Say the court 
in the latter case: "In the assessment-roll, 
in the column headed 'valuation,' there is 
nothing whatever to indicate what the figures 
are intended to represent; and, imder the au- 
thorities cited, we are not authorized to say 
they mean dollars. They are simply numer- 
als— 'barren figures'— ^that are as often em- 
ployed to indicate anything else that may be 
numbered, as dollars; or, if money is in- 
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dicated, the denominations may be either 
eagles, dollars, cents or mills." 

But this assessment is clearly void on ac- 
count of the omission to describe the lands 
and each separate parcel thereof by legal sub- 
divisions according to the United States sur- 
vey, or by specific metes and bounds, or in 
such other manner as to make the descrip- 
tion certain, as required by law. 

The question has not been passed on by the 
supreme comt of the state, but in Kelsey v. 
Abbott, 13 Cal. 616, an assessment was held 
void because the statute was not substantial- 
ly complied with in the matter of the de- 
scription of the property. This case has been 
followed by Laehman v. Clark, 14 Cal. 133; 
Moss V. Shear, 25 Cal. 44; People v. Sneath, 
28 Cal. 615; Smith v. Davis, 30 Cal. 537; 
People V. San Francisco Sav. Union, 31 Cal. 
135; and Taylor v. Donner, Id. 481. 

The ruling in these cases was recently fol- 
lowed in Huntington v. Central Pac. R. Co. 
[Case No. 6,911], where an assessment of the 
defendant's railway in several counties of the 
state was held void, and the collection of the 
tax thereon restrained, because the same was 
"not made in accordance with the provisions 
of the statute" in the matter of the descrip- 
tion of the land or lands upon which the ties 
and rails were laid. 

But although the assessment is illegal and 
void, that fact alone is not sufficient to au- 
thorize the interference of a court of equity 
to restrain the collection of the tax* "It must 
appear that the enforcement of the tax would 
lead to a multiplicity of suits, or produce ir- 
reparable injury, or where the property is 
I'eal estate, throw a cloud upon the title of 
the complainant, before the aid of a court of 
equity can be invoked." Dows v. City of 
Chicago, 11 Wall. [78 U. S.] 110; Ewing v. 
St. Louis, 5 Wall. [72 U. S.] 418; Hanni- 
winkle v. Georgetown, 15 Wall. [82 U. S.] 
548; Coulson v. Portland [Case No. 3,275]; 
Mooers v. Smedley, Johns. Ch. 30. 

According to the allegations of the bill, and 
the course of proceedings prescribed by the 
law of this state, the defendant McKenzie, if 
not restrained, will proceed to levy upon and 
sell the lands of the O. C. M. E. Co., or suf- 
ficient thereof to pay this tax and the costs 
of the proceedings; and in due time there- 
after will make and deliver a deed therefor 
to the purchaser, which, upon its face, will 
pass the title and carry with it the presump- 
tion that all the proceedings preliminary there- 
to were done and had in accordance with the 
law, which presumption can only be over- 
come by proof of either: "1. Fraud in the 
assessment or collection of the tax. 2. Pay- 
ment of the tax before sale, or redemption 
after sale. 3. That the property was sold for 
taxes for which the owner of the property, at 
the time of the sale, was not liable, and that 
no part of the tax was levied or assessed 
upon the property sold." Sess. Laws 1865, 
p. 10. 



The deed must contain a description of the 
property sold; but of the preliminary proceed- 
ings it need only state the amount bid, the 
year in which the tax was levied, that it 
w-as unpaid at the time of sale, and that two 
years had since elapsed, and no redemption 
had. 

The description required to be inserted in 
the deed is of the property sold; and although 
the description on the assessment-roll may be 
so insufficient as to render the assessment 
void, it does not follow that that fact will 
appear in the deed. The (poUector may levy 
upon any one or more of the 300 and odd 
distinct parcels of real property belonging to 
the O. C. M. R. Co., in Jackson county, and 
sell and convey the same by proper and suf- 
ficient description on account of the non-pay- 
ment of this tax. A warrant for the collec- 
tion of delinquent taxes is to be deemed an 
execution against property, and executed as 
such. Code Or. p. 909. 

It is not clear that the legal effect of such 
a deed could be avoided, unless it was held 
that the tax for which the land was sold was 
not "levied or assessed" thereon, because of 
the insufficiency of the description and valua- 
tion in the assessment-roll. The assessment 
could not be held fraudulent because simply 
insufficient or erroneous. A mistake or omis- 
sion is not necessarily a fraud. 

But however this may be, this deed would 
at least cast a cloud upon the title. As was 
said by the court in Huntington v. Central 
Pac. R. Co., supra: "It would only be nec- 
essary for the plaintiff to produce his deed to 
show title. It would then devolve upon the 
defendant to show affirmatively, by evidence 
dehors the deed, such fatal defects in the 
assessment as it is admissible to show un- 
der the provisions cited, the deed itself being 
conclusive as to other particulars; and this 
brings it within the test by which the ques- 
tion is determined whether a deed would be 
a cloud upon title established in this state 
by the decisions of the supreme court." In 
Pixley V. Huggins, 15 Cal. 133, the rale by 
which to determine whether a deed would 
cast a cloud upon the title or not, was stat- 
ed as follows: "Would the owner of the 
property in an action of ejectment, brought 
by the adverse party, founded on the deed, 
be required to offer eviden^^e to defeat the 
recovery? If such proof would be necessary, 
the cloud would exist; if no proof would' be 
necessary, no shade would be cast by the 
presence of the deed." 

It appearing, then, that the assessment and 
tax are invalid, 'and that if the collection of 
the tax is enforced, it will necessarily result 
in a deed being made to the property, or some 
portion of it, which will east a cloud upon the 
title thereof, the complainant is entitled to an 
injunction. 

Let a writ of injunction issue, according to 
the prayer of the bill, until the further order 
of this court. Injunction gi-anted. 
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Case Wo. 14,055a. 

TINDALIi T. MURPHY. 
[Hempst. 21.] i 

Superior Conrt, Territory of Arkansas. Dec., 

1823. 

Evidence — ExEcnTios — Judgmest. 

An execution is not admissible as evidence, un- 
less the judgment on which it issued is produced. 

Appeal from Pulaski circuit court. 

[This Tvas an action by Thomas H. Tindall 
against Benjamin Murphy.] 

Before JOHNSON, SCOTT, and SELDEN, 
JJ. 

OPINION OF THE COURT. The only 
question presented by the record is, whether 
the execution offered in evidence by the ap- 
pellant was properly excluded. We are of 
opinion that it was ineonapetent evidence. 
To have authorized its introduction, the judg- 
ment upon which it issued should also have 
been produced. 3 Litt. 14; 1 Salk. 409; 2 
Johns. 281; 12 Johns. 213; 2 South. [5 N. J. 
Law] 813; 20 Johns. 338; 5 Serg. & R. 332; 
1 A. K. Marsh, 158; 1 B. Mon. 94; 1 Oilman, 
130. Affirmed. 

NOTE. By a statute of Arkansas in force 
20th March, 1839. it is provided that, when an 
officer shall sell any real estate or lease of lands 
for more than three years, he shall make the 
purchaser a deed, to be paid for by the purchas- 
er, reciting the names of the parties to the exe- 
cution, the date when issued, the date of the 
judgment, order, or decree, and other particu- 
lars recited in the execution, aiso a description 
of the time, place, and manner of sale; which 
recital shall be received in evidence of the facts 
therein stated. Dig. p. 504, § 60. This was 
intended to supersede the necessity of produ- 
cing the records from which the recitals are 
made, and to furnish evidence of the authority 
under which the officer acted, as well as the 
manner in which he had executed that author- 
ity. It is, however, only prima facie, and not 
conclxisive, evidence, and may be rebutted by 
proof. Newton's Heirs v. State Bank, 14 Ark. 
10; Hardy v. Heard, 15 Ark. 184. 
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TINGEY V. CARROLL et al. 

[3 Cranch, O. C. 693.] a 

Circuit Court, District of Columbia. Dec, 
1829. 

Pleading at Liw— Pkoof— Vauiance— Seal 
— PiKM Name — Joist Seal. 

1. In an action of debt against Daniel Car- 
roll and "William Brent, survivors of Charles 
Carroll and Eli Williams, upon articles of agree- 
ment, and averring the articles to be "sealed 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 
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with the seals of the said Williams and Carrolls, 
and the said William Brent;" if on profert and 
oyer the articles appear to be signed and sealed 
thus: "Williams & Carrolls, (seal,)" "Wm. 
Brent, (seal,)" "Thomas Tingey, (seal,)" the 
variance is fatal or« general demurrer. 

2. One joint contractor cannot bind the others 
by seal. 

3. There cannot be a joint seal for divers per- 
sons not incorporated. 

[Cited in Jackson v. Simonton, Case No. 7,- 
147.] 

The case was argued by Mr. Swann, for 
the plaintiff, and by Mr. Tabbs, for the de- 
fendants, who cited Horner v. Moor, cited 
in 5 Burrows, 2614; Skinner v. Dayton, 19 
Johns. .513; Gordon v. Austin, 4 Term R. 
611; Cabell v. Vaughan, 1 Saund. 291; Long- 
more V. Rogers, Willes, 288; Tidd, Prac. 
527, 1 Chit. (>43. 

Mr. Swann contended, that if every mem- 
ber of a firm be present, and one seals for 
all, it is the deed of all; but he cited no 
authority to that point. 

Before CRANCH, Chief Judge, and MOR- 
SELL and THRUSTON. Circuit Judges. 

CRANCH, Chief Judge. This is an action 
of debt for $5,000, the penalty of articles of 
agreement between Thomas Tingey, in be- 
half of the United States, on one part; and 
the defendants and others, on the other part. 
The declaration states that Daniel Carroll, of 
Duddington, and Wm. Brent, surviving ob- 
ligors of Eli Williams and Charles CaiToU, 
now deceased, and the said Daniel Carroll 
and William ■ Brent, were summoned to an- 
swer to Thomas Tingey, for account of the 
navy department of the United States, of a 
plea that they render to him 5,000 dollars, 
which to him, as agent aforesaid, they owe, 
and from him unjustly detain, &c. Where- 
upon the said T. T., by T. S. Ms attorney, 
complains, that whereas on the 29th of 
June, 1812, at the county of Washington 
aforesaid, certain articles of agreement were 
made and entered into between the said T. 
T., commandant of the navy-yard, Wash- 
ington, for and on behalf of the navy de- 
partment of the United States on the one 
pai-t, and the said Eli Williams, Charles Car- 
roll, and Daniel Carroll, then acting under 
the name and firm of Williams & Carrolls, 
and the said Wm. Brent, of the other part, 
which said articles witnessed. That the said 
Williams & Carrolls and the said William 
Brent had thereby firmly and duly contract- 
ed with the said T. T,, &c. For the true 
and faithful performance of which the said 
Williams & Carrolls and the said William 
Brent did thereby bind themselves jointly 
and severally to the said T. T., for account 
of the said navy department, in the full and. 
penal sum of 5,000 dollars, &e., which said' 
articles of agi-eement, sealed with the seals 
of the said Williams & Carrolls and the 
said "WiUiam Brent,- the said plaintiff brings 
hei-e into court, &c. After oyer the defend- 
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fints demurred to the declaration. The ar- 
ticles of agi'eement Tvere "made and entered 
into between Thomas Tingey, commandant 
of the navy-yard, Washington, for and on 
behalf of the navy department of the Unit- 
-ed States, on the one part, and Messrs. Wil- 
liams & CaiToUs and William Brent, all of 
the county of Washington, in the District of 
CJolumbia, on the other part." "For the true 
and full performance of which, the said 
Messi-s. Williams & CarroUs and William 
Brent" "jointly and severally bound them- 
selves," &e. "Signed, sealed, and delivered, 
the day and year first above written. Wil- 
liams & Oarrolls, (seal,) Wm. Brent, (seal,) 
Thos. Tingey, (seal.) Witnesses present: B. 
H. Tomlinson. Mord. Booth." 

In support of the demurrer it is said, that 
the instrument produced upon oyer, is not 
such an one as is set forth in the declaration, 
because it is not sealed with the seals of 
the said Eli Williams, Charles Carroll, and 
Daniel Carroll of Duddington, and that such 
variance is fatal on general demurrer. On 
the part of the plaintiff, it is suggested that 
demurrer is not the proper remedy for the 
defendants, but that the plea should have 
been non est factum; because upon that 
plea the plaintiff might perhaps prove that 
Eli Williams, Charles Carroll, and Daniel 
Carroll, were all present at the sealing, and 
that each acknowledged the one seal as his, 
and delivered the instniment as his act and 
deed; in which case it is supposed that the 
allegation would be supported that the in- 
strument was "sealed with the seals of the 
said Williams & Carrolls;" and that the 
court cannot now, upon the face of the in- 
strument, say that it is not so sealed, and 
therefore cannot say that there is a variance 
between it and the instrument averred in 
the declaration. The books are full of au- 
thorities, that if the instrument produced 
upon oyer be not such as is set forth in the 
declaration, the variaiice is fatal on demur- 
rer. Thus in the ease of Cooke v, Graham, 
.3 Cranch [7 U. S.] 229, the plaintiff demur- 
red specially to the plea of the defendant. 
The supreme court adjudged the plea to be 
good. But as, upon demurrer, whether gen- 
eral or special, by either party, the court 
must look into the whole record, and give 
judgment against him who, in pleading, has 
committed the first substantial fault, they 
discovered that the declaration was on a 
bond dated on the 3d of January, but the 
bond produced on oyer was dated on the 3d 
of October, and adjudged the error to be 
fatal, and reversed the judgment. In that 
case it might have been said, as it is said 
here, that if non est factum had been plead- 
ed, the plaintiff might have shown that 
the bond, although dated on the 3d of Jan- 
uary, might have been delivered on the 3d 
of October, which might then have been call- 
ed the date of the obligation, and would 
have supported the Issue on the part of the 
plaintiff, upon the plea of non est factum. 



But the court said that the objection was 
fatal upon demurrer, and they decided 
against the plaintiff on his own special 
demurrer. 

The question then arises, is there a sub- 
stantial variance between the instrument al- 
leged in the declaration, and that produced 
upon oyer. The declaration avers that the 
defendants Daniel Carroll and William 
Brent, are the survivors of the four contract- 
ors, Eli Williams, Charles Carroll, Daniel 
Carroll, and William Brent; and that the 
agreement was made between Thomas Tin- 
gey, of the one part, and the three first- 
named contractors, "acting under the name 
and firm of Williams & Carrolls, and the 
said William Brent, of the other pait;" and 
it makes a profert of "articles of agreement, 
sealed with the seals of the said Williams & 
Carrolls, and the said Brent." In the in- 
strument produced, the Christian names of 
the three first-named contractors are not 
mentioned, nor does it therein appear who 
Messrs. Williams & Carrolls were; nor is it 
stated therein that they constituted a mer- 
cantile house or firm, or acted as a firm or 
copartners. It is signed, "Williams & Car- 
rolls, (seal.) William Brent, (seal.)" The 
witnesses did not certify that it was signed, 
sealed, or delivered. They merely say that 
they were present. The averment, in the 
declaration, that the agreement was "sealed 
with the seals of the said Williams & Car- 
rolls," must mean, either that it was sealed 
with the seals of the said Eli Williams, 
Charles Carroll, and Daniel Carroll, or that it 
was sealed with the seal of the firm of the 
said Williams & Carrolls, or with a joint seal 
of Eli Williams, Charles Carroll, and Daniel 
Carroll. If it be an averment that it was 
sealed with the seals of Eli Williams, Charles 
Carroll, and Daniel Carroll, it is evident that 
the averment is not true; for there is but 
one seal where, upon that supposition, there 
ought to be three; nor does the instrument 
purport, on its face, to be severally sealed by 
those three gentlemen. It purports to be the 
joint signature and seal of whoever may be 
known under the appellation of "Messrs. Wil- 
liams & Oarrolls." If it be an averment that 
it was sealed with the seal of the firm of 
Williams & Carrolls, or with the joint seal 
of Eli Williams, Charles Carroll, and Daniel 
Carroll, then it was not the deed of the three; 
because ihere cannot, at common law, be a 
seal of a firm, or a joint seal for any number 
of pereons not incorporated; and, therefore, 
if such be the averment, the declaration, up- 
on its face, would have been bad without 
oyer. If the other be the meaning of the 
averment, then it is not true upon oyer, and 
the declaration is bad, for the variance. 

The question now is, not whether the de- 
fendants did or did not enter into a contract, 
but whether the instrument produced be such 
an one as is described in the declaration; 
that is, sealed with the seals of the said Eli 
Williams, Charles Carroll, and Daniel Car- 
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soU; for no lawyer -will venture to say, tbat 
there is any such thing known to the law as 
a seal of a firm, or a joint seal of several 
persons not incoi*porated; and a declaration 
setting forth an instrument under such a 
seal, would be bad on its face. That one 
partner of a mercantile house, or firm, can- 
not bind the other partners by deed, is a rule 
of law long since established; and in the 
case of Harrison v. Jackson, 7 Term R. 207, 
Lord Kenyon, G. J., says— "I should be soriy 
to have it supposed that this case was re- 
served from the least particle of doubt that 
I had on the subject. The parties came to 
nisi prius with the facts admitted on both 
sides: for if the ease had been opened there, 
I should certainly have given a decisive opin- 
ion against the plaintiff. The law of mer- 
chants is part of the law of the land; and in 
mercantile transactions, in drawing and ac- 
cepting bills of exchange, it never was doubt- 
ed that one partner might bind the rest. But 
the power of binding each other by deed is 
now, for the fii^st time, insisted on, except in 
the nisi prius case cited, the facts of which 
are not sufficiently disclosed to enable me to 
judge of its propriet}'." That case, of Har- 
rison V. Jackson, was covenant upon an in- 
strument, averred in the declaration to have 
been sealed with the seal of W. Sykes, for 
himself and the other two defendants, who 
were not present at its execution; and the 
subject of it was a partnership transaction. 
There it was not necessai*y nor proper to de- 
mur for variance upon oyer; because the in-, 
sti'ument produced corresponded with that 
stated in the declaration. The plea was non 
est factum; and judgment was rendered for 
the defendants. The counsel, in that case, 
cited Perk. PI. § 13i, who says— "One piece of 
wax may serve for all the grantors, if every 
one put his seal on the same piece of wax, 
or another do so for them." But that other 
must have authority, and must put the seals 
there. He also cited the case of Mears v. 
Serocold, which is the nisi prius case alluded 
to by Lord Kenyon in Harrison v. Jackson. 
He cited also the case of Ball v. Dunsterville, 
4 Term R. 313. But that was a deed sealed 
by one of the defendants, for and in behalf 
of himself and the other, and so executed and 
delivered by the authority and in the pres- 
ence of that other. In giving judgment for 
the plaintiff, the court relied principally upon 
that circumstance, and said that "no partic- 
ular mode of delivery was necessaiy; for 
that it was sufficient if the party, executing 
the deed, treated it as his own." 

In the case of Clement v. Brush (1802) 3 
Johns. Gas. ISO, the supreme court of New 
York decided that one partner cannot bind 
his copartner by seal; and that a single bill, 
concluding, "As witness our hands and seals, 
Brush & Howell (Seal)" and written, signed, 
and sealed by Brush, was the proper debt 
of Brush alone. So in the case of Green v, 
Beals, 2 Gaines, 254, Judge Livingston, in de- 
livering the opinion of the court, said— "It is 
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settled in England (7 Burn. & E- [7 Term R.] 
207), notwithstanding an opinion of Lord 
Mansfield, at nisi prius, to the contrary, that 
one partner, in consequence of the general 
authority derived from the articles of copart- 
nership, cannot execute deeds for the other. 
AVere it otherwise, they would be enabled to 
dispose of the real property of each other,, 
and to create liens on it without end. This 
would render such connections more danger- 
ous than they already are, if not discourage 
them altogether. There can be no doubt, 
therefore, that on the plea of non est factum 
a verdict must have been found for the de- 
fendants." So, also, in the case of Skinner 
V. Dayton, 19 Johns. 513, 531, Judge Piatt 
said— "If the associates are considered as 
partners, one of them could not bind his co- 
partners by a seal, without special authority; 
and admitting that, as a partner, the appel- 
lant might, in this instance, have made a 
contract, without seal, which would have 
bound all the associates, yet, as he used a 
seal, the simple contract, as partnei-s, was 
merged in the covenant; and thereby it be- 
came, in judgment of law, his own individual 
contract, unless he could prove that his as- 
sociates specially authorized him to seal for 
them." Again, in page 533, he says— "By 
executing that contract. Skinner neither cre- 
ated any obligation, nor gave any righf of 
action against any person but himself." 
Judge Yates, in the same case, page 546, 
says— "It is undoubtedly settled law, that 
one person cannot seal for another without 
express authoi-ity; and that, by assuming to 
act without it, a pereonal obligation is creat- 
ed. That authority may, however, in some 
eases be by parol; as in the case of Ball v. 
Dunsterville, 4 Term R. 313." 

In the present case, there is no averment 
in the declaration that the seal, opposite the- 
names of Williams and CarroUs, was put there 
by either of the partners, for himself and 
his copartners, by their authority. ,,If there 
had been such an averment, there would have 
been, perhaps, no variance. U. S. v. Spaulding' 
[Case No. 16,365]. But when the declaration 
avers the insti-ument to be under the seals of 
Eli Williams, Charles Carroll, and Daniel Car- 
roll, and no su<^h seals are found upon it,, 
nor their names mentioned in it, it is impos- 
sible, in my opinion, to say that there is no 
variance Being, therefore, of opinion, that 
if the averment in the declaration is to be 
understood as an averment that the articles 
of agreement were under the seal of the 
firm of Williams & Carrolls, or under the joint 
seal of Eli Williams, Charles Carroll, and 
Daniel Carroll, the declaration is bad on its 
face, because there cannot be, in law, any 
such seal. And that if it is taken to be an 
averment that the articles were under the- 
seals of Eli Williams, Charles Carroll, and 
Daniel Carroll, there is, upon oyer, a fatal 
variance between the instrument declared" 
upon and that which is produced. I think, 
therefore, that the judgment upon the de- 
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murrer ought to be rendered for the defend- 
ants. 

MORSE Lli, Circuit Judge, concurred in the 
result of this opinion, but not exactly for the 
same reasons. 

THRUSTOX, Circuit Judge, dissented. 

The plaintiff had leave to amend, but the 
attorney of the United States dismissed the 
suit. 
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Case No. 14.057. 

TINGLE T. TUCKER. 

[1 Abb. Adm. 519.] i 

District Court, S D. New York. April, 1849. 

Seamen — Wages — Dischakqe by Consul — Cosr- 
TisuiSG Claim fok Wages— Deceit 

— COLLUSIOS. 

1. "Where a mastei piocures a seaman to be 
discharged by a United States consul in a for- 
eign port, if any deceit or collusion has been 
practised by the master in obtaining the dis- 
charge, he can claim no benefit or immunity un- 
der it 

2. ^Yhen there is no evidence of improper con- 
duct on the part of the master in obtaining a 
seaman's discharge by a consul, and it appears 
that the consul haj proceeded fairly, and on 
clear prima facie ijroofs has ordered the sea- 
man to be discharged for criminal conduct, such 
discharge itself is a bar to any continuing claim 
for wages which might be enforced if the sea- 
man's connection with the vessel still subsisted. 

[Cited in Coffin v. Weld, Case No. 2,953; The 
Paul Revere. 10 Fed. 158.] 

3. The propriety of the consul's interference is 
to be determined upon the facts before him, and 
not by the case which may be afterwards shown 
upon a trial. 

This was a libel in personam by Abraham 
Tingle against Joseph I. Tucker, master of 
the ship Diadem, to recover wages. Four 
other suits were brought by other members 
of the crew of the Diadem, upon the same 
state of facts, and involving the same ques- 
tions. The five suits were consolidated and 
heard as one. The five libellants were all 
colored men. The libels showed that the ship 
was up in January, 1848, for a voyage from 
New York to Apalachicola, thence to one or 
more ports in Europe, and back to a port of 
discharge in the United States. Some of the 
libellants sailed with the vessel from New 
York to Apalachicola, and all of them per- 
formed the voj'age from Apalachicola to Mar- 
seilles. The libellants charged that they were 
ill treated on the voyage, both as to provi- 
sions and as to time and manner of work, and 
that on the arrival of the ship at Marseilles, 
they were, by order of the defendant, thrown 
into prison, and there detained until the ship 
sailed; and that they Avere then left by her 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



at that place, although willing and desirous 
to continue on board and to perform the voy- 
age. The libellants averred their own good 
conduct during the voyage, and claimed full 
wages to the time of the arrival of the ship 
at the port of New York, together with their 
expenses incurred in Marseilles, and in re- 
turning home; the aggregate amount of their 
claims being $702. The answers denied any 
improper conduct on the part of the respond- 
ent towards the libellants, and alleged that 
the libellants had been fully paid all their 
earnings by advances made to them, and by 
expenses and disbursements which the re- 
spondent incurred bj' reason of the miscon- 
duct of the Ubellants on board the ship. The 
answer then alleged that on the passage to 
Marseilles, the libellants were guilty of dis- 
orderly conduct, amounting to open mutinity 
and revolt, and which was carried to the ex- 
treme of depriving the officers of the com- 
mand and control of the crew, and putting 
them in fear for their lives; that on the ar- 
rival of the ship at Mai-seilles, the conduct 
of the crew was reported to the United States 
consul at that port, who, after taking the dep- 
ositions of the officers and steward, and in- 
quiring into the facts, ordered the libellants 
to be discharged from the ship, and sent to 
the United States for trial; that in so do- 
ing, the consul acted on his own judgment 
and authority, though, as respondent believed, 
his own life and the ship would have been 
unsafe, if the libellants had remained on 
board. The respondent further averred, that 
he had no knowledge that the libellants wei-e 
imprisoned at Marseilles. On the hearing, nu- 
merous and vei-y conti-adictory proofs were 
put in, relatfng to the conduct of the libel- 
lants complained of by the respondent. It 
did not appear, however, upon the whole, that 
the libellants were guilty of any exti*eme mis- 
conduct, or that the officers had any reason- 
able cause for apprehending personal danger 
or any intentional mutiny. It was further 
shown, that on the arrival of the libellants in 
New Orleans for trial, the proofs which were 
offered to the grand jury there were regarded 
by them as insufficient foundation for in- 
dictment It was, however clear, that the 
conduct of libellants was at times perverse and 
oflfensive to the officers, and that they were 
deficient in ready subordination and alacrity 
in the performance of their duties. 

The respondent relied upon the discharge 
granted by the United States consul as being 
conclusive on the question relative to the 
conduct of the libellants. The certificate of 
discharge was as follows:— "Consulate of the 
United States, Marseilles. I, D. C. Groxall, 
consul of the United States at Marseilles, cer- 
tify that Captain Joseph L Tucker, master of 
the ship Diadem, of New York, personally 
came and appeared before me, at my office 
in the city of Marseilles, on the 19th day of 
May, A. D. 1848, and after depositing his 
ship's papers, declared that he had a charge 
to enter before me against several of the 
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crew of the said ship, and proceeded to charge 
Joseph Tilman, Abraham Tingle, Henry Tin- 
gle, Joshua Boston, and David Martin, color- 
ed seamen, with having committed divers acts 
ot premeditated violence, disobedience, abuse, 
and direct personal obstruction of the execu- 
tion of his lawful orders on board said ship 
during her voyage from New York to Apala- 
-chicola, and from thence to Marseilles. That 
said five seamen exercised great influence 
over others (colored) of the crew, and caused 
them to join in all their bad and mutinous 
conduct. That his (the said Captain's) life 
had been threatened by one if not more of said 
seamen, and that neither he nor his officers 
had any control or command over them or 
the men under their influence. That he, and 
his first officer, did not consider it proper or 
safe that said five men, the ringleaders, shoifld 
be retained on board. That they, the said 
master and mate, should be afraid and un- 
willing to proceed again to sea with them, 
and therefore reauested me, the said con- 
sul, to take steps to have said ringleaders re- 
moved from said ship and imprisoned, not 
deeming his (the said master's) person or life 
safe from them, and that he should produce 
proofs preparatory to the discharge of said 
seamen from said ship. I certify that after 
examining said master, the first officer, the 
cook, E. Cooper, and a seaman named Lewis, 
(George,) and also Mrs. Caroline Tucker, wife 
of the said captain, separately under oath, 
and finding the said master's statement con- 
firmed by the other witnesses, I accordingly 
discharged said five seamen named herein, 
as the ringleaders in the various acts of tan- 
tiny, disobedience, abuse and revolt charged 
against them, from said ship, and shipped 
other seamen In then: stead. Witness my 
hand and official seal, at Marseilles, this 3d 
day of Oune, 1848. (Signed,) D. C. Croxall, 
United States Consul. (L. S.)" 

Alauson Nash, for libellants. 

E. 0. Benedict, for respondent 

I. The rule of law is clear that the cap- 
tain has the right in cases of incorrigible dis- 
obedience, mutinous and rebellious conduct, 
to discharge a seaman before the end of the 
voyage. Turner's Case [Case No. 14,2481. 
The law clothes him with that discretion. 

II. Consuls, too, have very large discretion 
in such matters, even by statute- It is a 
mistake, however, to consider the functions 
and powers of consuls as mere creatures of 
the statutes of the United States. Consuls 
have certain duties given to them by statute, 
but they are international ministers deriving 
most of their powers from the law of nations 
and international usages, and in all nations 
have always had a very extensive and bene- 
ficial jurisdiction, as well in advice as in ac- 
tion in all this class of cases. It is the duty 
of a master in all such cases to address him- 
self to the consul of his nation for advice and 
aid, and doing so, the law will protect him 
when he acts in good faith. 
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III. In this case, every thing shows that 
the captain and the consul acted deliberately 
and honestly in the exercise of an official dis- 
cretion. That discretion was conferred upon 
them bythe law, and it is a principle to which 
there is no exception, that when the law 
confers discretion, it protects the exercise of 
that discretion. If it be exercised in good 
faith, the act is binding, and the party that 
exercises it is subject to no consequences. 
If the innocent suffer, it is their misfortune; 
if the guilty escape punishment it is their 
good luck. 

IV. The men were lawfully discharged; 
their voyage was legally ended and their 
wages stopped. They were legally sent home 
by the consul to be tried. That they were 
never tried was their good fortune, but it has 
no effect upon the conduct of the captain or 
the consul. 

BBTTS, District Judge. The sufficiency 
of the action taken by the United States con- 
sul at Marseilles to exonerate the respondent 
from liability for the improper imprisonment 
of the libellants and for their dischnrge 
from the ship, is the main point to be con- 
sidered and disposed of. 

The proceedings before the consul were 
had at the instance of the respondent; and 
if any deceit or malpractice had been re- 
sorted to by him to induce the official act of 
the consul, he could not claim any immunity 
or benefit under that act. There Is nothing 
in the case, however, to show improper con- 
duct or blamable motives on the part of the 
master in referring the subject to the consul, 
or that he did not act in the belief that the 
libellants had committed offences against the 
laws of the United States, and that the con- 
sul had rightful authority to examine into 
and adjudicate upon the charges, and take 
order thereon against the" seamen. 

The consul certifies and retuvns ,i^n full the 
proofs taken by him, and states his proceed- 
ings to have been had b3' virtue of section 
5 of article 35 of the consular instructions 
relative to seamen of the United States. 

The instructions referred to are not before 
the court, but they probably have relation 
to the duties of consuls under the acts of 
1803 and 1840. 

Section 1 of the act of February 28, 1803 
(2 Stat 203), implies the power of a consul 
to discharge a seaman in a foreign port, and 
to give a certificate of such act on his part-; 
as by the provisions of the section such cer- 
tificate of the consular consent to the dis- 
charge relieves the master from the penalty 
imposed for not bringing back to the United 
States such seaman with the ship. 

The act of July 20, 1840, in terms requires 
the concurrence of the seaman and master 
in an application to the consul in order to 
authorize hira to discharge the seaman in a 
foreign port under the. provisions of sub- 
divisions 5 and 6 of section 1 of that act 
i 5 Stat 395. The discharge contemplated by 
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tliose sections is, however, manifestly one 
from the obligation of the shipping contract, 
and has no connection with the authority of 
consuls in repressing criminal offences com- 
mitted by seamen, or in bringing them to 
punishment therefor. 

Subdivision 11 of section 1 of the same act 
(Act July 20, 1840; 5 Stat. 395) declares, 
"it shall be the duty of consuls and commer- 
cial agents to reclaim deserters, and dis- 
countenance insubordination by every means 
in their power, and when the local authori- 
ties can be usefully employed for that pur- 
pose, to lend their aid. and use their exer- 
tions to that end in the most effectual man- 
ner." 

It is known to be the familiar practice, in 
French ports especially, for consuls, upon 
the representations of masters of vessels, and 
on a proper substantiation of facts, to obtain 
the interposition of the local police, which 
of its own authority commits seamen to pris- 
on because of offences on board of their ves- 
sels, or for insubordination of conduct. Cas- 
es of this nature have for many years been 
of frequent occurrence. 

It is also a common exercise of authority 
by American consuls in foreign ports, to 
send home for trial, in their own ships, or 
by a different conveyance, seamen accused 
of crimes committed at sea or in foreign 
ports. I am not aware that the obligation 
of ship-masters to bring home such prison- 
ers, or the authority of consuls to transmit 
them, has ever been directly questioned. 
Some of our most distinguished admiralty 
judges have expressed strong doubts as to 
the power of consuls in these respects; and 
also, whether, in case seamen are imprisoned 
abroad or sent home eompulsorily by them, 
such acts exonerate the master from liabil- 
ity to the men for full wages and damages. 

Those cases will" be more particularly ad- 
verted to in another view of this subject. 
The question now raised in this cause, it is 
to be remarked, was not directly presented 
in those for decision; and the suggestions 
of the courts, as to the authority of those 
acts, were accordingly incidental, and in il- 
lustration of the general doctrines of the 
■ law. 

The inquiry in the present case is, whether 
the consul, upon the facts asserted by him, 
could lawfully discharge the libellants from 
the ship, and authorize the master to make 
up his crew by employing others in their 
place. 

The testimony taken before the consul 
proves that the conduct and threats of the 
libellants on board of the vessel were highly 
mutinous, and that the officei-s had reason- 
able grounds for fear for their lives, and had 
no power to control or restrain the men, at 
sea- 

The testimony of the captain and his wife, 
taken by the consul, could not be admitted 
on the trial of the respondent in court, the 
suit being personally against him for wages. 



The testimony, also, given by Cooper and 
Lewis, two of the crew, before the consuL 
was retracted, or changed in essential fea- 
tures on their examination in this court. 
Two other persons on board, who were not 
witnesses before the consul, were examined 
in court, as were also the libellants each for 
the others. These proofs rendered the bal- 
ance of evidence plainly in favor of the libel- 
lants against the charge that their acts liad 
been dangerous to the safety of the vessel 
or her officers. This result of the trial here, 
does not, however, authorize the conclusion 
that the case before the consul did not war- 
rant his proceedings, nor but that the hear- 
ing in this court, had it been on an indict- 
ment before a juiy, where the testimony of 
the master of the vessel and his wife would 
have been competent, might have led to the 
conviction of the seamen of the mutinous 
conduct charged against them. The point, 
then, is whether the consular act, upon the 
proofs before him, in detaching these men 
from the ship, and ordering them home, to 
be there dealt with under the laws of the 
United States, on charges for criminal of- 
fences committed at sea, fails to bar their 
right to demand wages to the end of the voy- 
age, because the evidence before the courts 
on full hearing disproves the necessity or 
propriety of the consular order. It is to be 
obsei-ved that the decision of the consul is 
not given merely at the instance and on the 
representation of the master and respondent. 
He examined into the charges officially, and 
decided the course he would adopt upon full 
hearing of proofs. 

Judges Hopkinson and Ware strongly inti- 
mate that the act of a consul in confining or 
discharging a seaman for criminal miscon- 
duct abroad, affords no protection to the 
master on a demand by the seaman for wa- 
ges and expenses and damages accruing by 
his discharge or imprisonment. Wilson v. 
The Mary [Case No. 17,823]; The William 
Harris [Id. 17,695]. 

The force of these suggestions may, per- 
haps, be regarded as modified by the views 
expressed by Judge Ware in the more recent 
ease of Smith v. Treat [Id. 13.117]- This 
was a suit brought by the libellant, a sea- 
man on board of the Nimrod, against the 
master of the vessel, for the reeovei-y of wa- 
ges. It seems that, by reason of the crim- 
inal conduct of the libellant at sea, he was 
arrested, upon the arrival of the vessel at 
Point Peter, in the West Indies, and con- 
fined in prison, no other civil authority being 
invoked than that of the American consul at 
that place. He was subsequently, by order 
of the consul, sent home in irons to answer 
to the charges brought against him abi-oad 
for such offences. 

In relation to that case, the Judge says: 
"As it was, it was certainly the duty of the 
master to call upon the civil authority of the 
place, and put the affair in a train of judi- 
cial examination. The result of that inquiry 
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was, that Smith was sent home as a prison- 
er to answer for his conduct to the laws of 
his country. And from the facts developed 
on the trial here, it appears to me, that the 
civil authorities were perfectly justified in 
this course." Smith v. Treat [supra]. 

Although it is not conceded in this deci- 
sion, that the consul's discharge of the sea- 
man abroad, and issuing a certificate of such 
discharge, because of his criminal conduct, 
would bar to the man the recovery of his 
wages here, yet wages were in fact denied 
him, because, by his own misconduct, he had 
disqualified himself from performing the 
services for which wages were to be paid. 

My mind is better satisfied with the more 
direct and practical principle applicable to 
the facts. The rightful authority and duty 
of the consul to interfere and take a seaman 
from his ship, when his continuance there is 
dangerous to officers or men, being recog- 
nized,— The Nimrod [Case No. 10,267] ; Smith 
V. Treat [Id. 13,117],— I think it results that 
such practical discharge terminates the con- 
nection of the seaman with the ship, and 
disqualifies him from suing the master or 
ship for after wages of the voyage, and it is 
quite immaterial whether the judgment of 
discharge rendered by the consul in this in- 
stance, constitutes a bar to the action, if his 
act legally separated them from the ship and 
her sei*vice. 

This of coui'se presupposes that there has 
\ been no improper collusion or deceit on the 
part of the master or owners, and that the 
consul has proceeded with integrity and on 
probable cause in his doings. The consul is 
personally liable to the party injured, i^ guil- 
ty of any abuse of power, for all damages 
occasioned thereby. Act 1840, art. IS (5 Stat. 
397). I apprehend, however, that the sound- 
er and safer doctrine is, that when on clear 
prima facie proofs he orders a seaman to be 
discharged from a vessel for criminal con- 
duet threatening the safety of the vessel, or 
of her officers or company, and transmits 
him home for trial on the accusations, such 
discharge is a bar to any continuing claim 
for wages, that might be enforced if his con- 
nection with the vessel still rightfully sub- 
sisted. 

The propriety of the consul's interference 
is to be determined upon the facts before 
him at the time, and not by the ease which 
may be shown afterwards on trial. As in 
the present instance, displacing part of the 
testimony legitimately admitted by the con- 
sul, and introducing other not heard by him, 
may give the case a new aspect, and show 
that the seamen, though debarred of wages 
eo nomine by the act of the consul, may yet 
resort to the master for damages because of 
their improper severance from the ship. 

Although the evidence before me is irrec- 
oncilably conflicting on many points, I con- 
sider the preponderance of it to support the 
demand of the libellants for wages up to the 
time of their discharge, and that no forfei- 
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ture or bar of those wages is established by 
the respondent. 

The expenses incurred by them in Mar- 
seilles, by imprisonment or otherwise, were 
not caused by the master. His application 
to the consul was that the men should be 
discharged or taken from the vessel. That 
was granted. Then the consul, following 
his own judgment of his duty in furtherance 
of public justice, had the men committed to 
prison, and afterwards sent home, as prison- 
ers for triaL 

The testimony does not fix upon the de- 
fendant any responsibility for these acts, 
which can be enforced in this form of action. 

The decree will be, that the libellants. in 
these respective causes, recover their several 
wages up to the time of their discharge at 
Marseilles, with costs to be taxed; and that 
the demand for wages to the termination 
of the home voyage be denied. Order ac- 
cordingly. 
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TINKER V. VAN DYKE et al. 

[1 Flip. 521 ;i 14 N B. R. 112; 8 Chi. Leg. News, 
23o.J 

Circuit Court, E. D. Michigan. March Term, 
1876.2 

Effect of Repeals axd Amendments upon 
Rights Gives by Statutes— Bankrupt Law— 
Pesal Statutes Repealed and Gekekal Ef- 
fect OF Repeal of Laws. 

1. The clauses in the bankrupt law [of 1867 
(14 Stat. 517)] which give the power to an as- 
signee to sue for and recover the amount of un- 
lawful preferences paid to particular creditors 
are not penal in lieir nature, and when repeal- 
ed are not subject to the rule of construction 
which applies in case of repeal of penal statutes. 

2. Whenever substantial rights are created by 
statute or commercial contracts are regulated, 
the repeal of laws on which they depend, will 
not receive a retroactive application, unless the 
law expressly or by implication so declares. The 
cases deciding that this clause of the bankrupt 
law is penal, disapproved. 

[Cited in Oxford Iron Co. v. Slafter, Case 
No. 10,637.] 

3. Certain judgutents hold tbat statutes im- 
posing liabilities upon corporators in certain ex- 
igencies for debts of the corporation were penal 
and would not be enforced in other states. 
These are at war with the case in 2 Wall. 450 
[Steamship Co. v. Joliffe], holding that the re- 
peal of such clauses as to existing contracts im- 
paired their obligation. 

[Cited in Warren v. Garber, Case No. 17,190.] 

4. The clause in section 5021, Bankrupt Law, 
amending section 39, where the word "knew" ia 
used instead of the words "had reasonable cause 
to believe," does not apply to proceedinss in 
bankruptcy commenced before Dec. 1, 1873. 

[o. Cited in Crump v. Chapman, Case No. 3,- 
435, to the point that, under the amendment of 
1874, a sale whfch is an act of bankruptcy on 
the part of the insolvent is not void as to the 
vendee, unless the vendee knows that it is 
made in fraud of the provisions of the bank- 
ruptcy act.] 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 

2 Affirming Case No. 16,849.] 
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[In error to the district court of the United 
States for the Eastern district of Mich- 
igan.] 

Alfred Russell, for plaintiff in error. 
D. M. Dickinson, for defendant in error. 

EaiMONS, Circuit Judge. [Philip J.] Van 
Dyke was appointed trustee before the 
amendment of 1874 [18 Stat. 178], which so 
changed the former law as to require that 
a creditor obtaining a preference should 
know that the debtor was insolvent instead 
of "having reasonable cause to believe he 
was so insolvent." The bankrupt law trans- 
fei-s all the property of the bankrupt to 
the assignee as of the day of adjudication. 
Van Dyke, for the benefit of creditors, had a 
right unconditionally to one thousand dol- 
lars, in the hands of [Lowell W.] Tinker, as 
the immediate conveyance of the adjudica- 
tion under the former law, but, as his suit 
was not commenced nor tried before the 
amendment, it is claimed by the defendants, 
that it was necessary to prove under it, 
tliat he knew the insolvency of his debtor, 
and that "having reasonable cause to be- 
lieve" was not sufficient. 

It has been argued at two different hear- 
ings, with far more than ordinary per- 
tinacity, that this clause in section 39 of 
the bankrupt act, is penal in that sense 
which brings it within the familiar rule that 
rights arising under such laws are gone 
by their repeal. It is said also to be reme- 
dial, so as to bring it within the rule of 
construction which applies statutory alteiu- 
tions of the mere form of the remedy to 
pending proceedings. The defense, also, with 
much confidence, relied upon the frequently 
misapplied rule that actions given by stat- 
ute are gone by its repeal. 

No question of constitutional power is in- 
volved in this discussion. The authority of 
congress to divest vested rights, and impair 
contracts in the enactment of a bankrupt 
law, is conceded. The question before us 
is purely one of interpretation: Did congress, 
having an undoubted right so to do, intend 
to make the. new rule applicable to pend- 
ing causes? 

As a very general rule, when we have 
repeatedly ruled a point, as we have this 
one, sustained as it is, by so much express 
decision, we should not deem it necessary to 
prepare a formal judgment. The exceptional 
labor of the argument for the defendant, and 
an influential dictum by Judge Dillon, we 
think justify the attention we give it. 

The following judgments expressly decid- 
ing this question, for the sake of that con- 
formity which should characterize judicial 
rulings, ought to be followed, even if we 
did not as fully as we do, approve their 
principle. 

Van Dyke v. Tinker [Case No. 16,849], is 
the repoit of this case in the court below. 
The learned district judge relies chiefly upon 



the provision in the amendatory act, that the 
alteration of section 39 here in question, 
shall apply to all cases of involuntary bank- 
ruptcy, commenced since Dec. 1, 1873, which 
he holds is equivalent to an express legisla- 
tive declaration that it shall not apply to 
any cases commenced before that time. We 
see no answer to this argument. The re- 
pealing clause, properly constmied and mod- 
ified by the proviso of section 39, leaves the 
whole of this section as it formerly stood, 
in full force as to all causes pending before 
Dec. 1, 1873. Brooke v. McCraken [Case No. 
1,932] is a very intelligent opinion, holding 
that the amendment to section 35 is not to 
be applied to pending proceedings; it no- 
tices the provision limiting the application 
of a similar amendment to section 39, and 
declares that the 35th section comes within 
the general principle that all laws affect- 
ing substantial rights, are to be applied to 
the future only. Judge Deady cites the fol- 
lowing federal judgments, announcing this 
rule: Harvey v. Tyler, 2 Wall. [69 U. S.] 
347; Steamship Co. v. JoUiffe, Id. 458; Mc- 
Ewen V. Den, 24 How. [65 U. S.] 244; U. S. 
V. Starr [Case No. 16,379]; Schenck v. Peay 
[Id. 12,450]; Ex parte Billing [Id. 1.408]; 
Ex parte Hope Min. Co. [Id. 6,681]. We 
have examined these cases; they fully sus- 
tain the application of the rule to the case 
before the court. Steamship Co. v. Jol- 
lifee, 2 Wall. [69 U. S.] 458, was a case where 
a statute gave a pilot half fees for tender- 
ing his services. The tender was made, but 
before the action was brought, the statute 
was repealed, and another enacted in its 
stead, providing for the performance of the 
same duties. The opinion of Justice Field 
is somewhat ambiguous, but we think be 
does not intend to rest it upon the ground 
that by retroactive application of the law, 
the obligation of contracts would have been 
impaired, or the property of a citizen di- 
vested, without due process of law. He does 
call it a quasi conti-act, and speaks of the 
right as a vested one, but concludes this por- 
tion of his judgment by placing it upon 
the presumed intention of the legislature, 
and quoting Chief Justice Shaw, in Wright 
V. Oakley, 5. iletc. [Mass.] 400, where it is 
substantially said that when one statute is 
repealed, and another modifying it only con- 
tempoi-aneously entered in its stead, the old 
law may be considered as still in existence 
in reference to causes of action which ac- 
crued under it. We think that the argument 
of Judge Field intends to concede the power 
of the legislature, by express enactment, 
to have barred the recoveiT; but that in 
all cases where such rights were involved 
as those which he decided the pilots' in that 
case to be, the presumption was of a con- 
trary intent. We think it a precedent for 
holding here, that the intention was, not 
to divest the unconditional right of the as- 
signee to this sum of money. The right of 
the creditors was perfect, and should not 
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be divested witliout express enactment, or an 
implication wholly unambiguous. 

In Hamlin v. Pettibone [Case No. 5,995]; 
Judge Hopkins very fully considers this ques- 
tion, and decides that the amendment is not 
to have a retroactive application to causes 
arising anterior to December, 1873. He re- 
lies not only upon the express limitation in 
the act to that period, but applies the rule that 
statutes affecting substantial rights divest- 
ing causes of action which have fully ac- 
crued, are not without express declaration or 
the strongest implication to be applied to past 
transactions. 

In Hitchcock v. Way, 6 Adol. & E. 943, cited 
by him, an English court refused to apply ex 
post facto to a statute which took away a de- 
fense in gaming contracts, even in favor of a 
bona fide purchaser, without notice. And see 
In re Montgomery [Case No. 9,732]. Brad- 
bury V. Galloway [Id. 1,764] follows from the 
preceding cases, and quotes, as quite decisive 
of this question, section 13 of the Revised 
Statutes, which provides "that the repeal of 
any statute shall not have the effect to re- 
lease or extinguish any penalty, forfeiture or 
liability incurred under such statute, unless 
the repealing act shall so expressly provide, 
etc." The words "penalty" or "forfeiture" 
have no application here, unless the far fetch- 
ed argument be tenable, that this clause in 
section 39 be penal; we elsewhere say we 
think it is not. The law cited disposes of this 
question in favor of the plaintiff if it is so, and 
the word "liability" would seirve the rights 
of the assignee in this ease, whatever may be 
its nature. Singer v. Sloan [Case No. 12,898], 
recently decided by Judge DiUon, contains a 
dictum relied on by the defendant to give this 
clause a retrospective application. Bvidentiy 
the learned and usually careful judge had not, 
as he was not caUed upon to do, fuUy examin- 
ed the subject. He cites Sedg. oe. &, Const. 
Law, 129 et seq., that all rights dependent up- 
on a statute fall by its repeal; but this same 
author, on page 134, in discussing the same 
subject, after having noticed one exception to 
the rule quoted by Judge Dillon, says that a 
second exception is constituted of those cases 
"which affect rights of action which have at- 
tached and become vested under the original 
law, and existing at the time of the repealing 
statute." The facts upon which the judg- 
ment"? r^t, cited by Mr. Sedgwick in illustra- 
tion of this exception, clearly show it is ap- 
plicable to the case before us. The words 
here quoted are almost literally like those in 
the judgment of Justice Field in Steamship 
Co. V. JoUiffe [supra]. In re King [Case No. 
7,781], by Justice Miller, held that the amend- 
ment providing that a bankrupt should be dis- 
charged although his assets did not pay 50 
per cent, as provided by the original law, 
was applicable to cases commenced before the 
amendment in this respect; differing from the 
conclusion of Judge Blatehf ord in Re Francke 
[Id. 5,046]. It may well be that this clause 
was intended to apply as Justice Miller holds, 
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while that before us should not be construed" 
to divest the action of the assignee. 

Upon authority, the question comes before 
us with six well considered judgments, hold- 
ing direetiy upon the question before us, that 
the amendment did not apply to proceedings 
in bankruptcy commenced before December, 
1873. The dictum of Judge Dillon is all that 
we find opposed to it. 

Beyond this reference to these judgments 
upon the question before us, we shall do little 
more than testify that we have gone over the 
ground of the argument, and that suitors have 
had the benefit of our consideration of the 
labor of their counsel. 

^The following cases, unquestionably renting 
upon the penal character of the rights which 
were held to be abrogated by a repeal of the 
law, are acquiesced in as sound and whole- 
some law: 21 Mich. 390; [State v. Baltimore 
& O. R. Co.] 3 How. [44 U. S.] 534. In the 
later case. Chief Justice Taney draws the line 
clearly between penal provisions in a law and 
its other clauses creating contracts and relat- 
ing to substantial rights. 2 Dana, 330; 5 
Rand. [Va.] 657; Anonymous [Case No. 475]; 
[Yeaton v. U. S.] 5 Cranch [9 U. S.] 281; 
[Norris v. Crocker] 13 How. [54 U. S.] 429,— 
are all of the same general character, and are 
no more appropriately cited here than a very 
great number of other like adjudications. 

A few cases have been referred to upon 
statutes regulating political rights, supposed 
to be analogous to the clause now before us 
for construction. We see no similarity. In 
refei'ence to such laws, it would require a 
very strong expression of the legislative will 
for the court not to apply them retrospective- 
ly in reference to all unclosed matters. Tivey 
V. People, 8 Mich. 128; People v. Green, 58 
N. Y. 295; [State v. Baltimore & 0. R. Co.] 
3 How. [44 U. S.] 534; [Inglis v. Sailors' 
Snug Harbor] 3 Pet [28 U. S.] 157; [Butier 
V. Com.] 10 How. [51 XJ. S.] 402; [Ex parte 
McCardle] 7 Wall. [/4 U. S.] 506,— are all of 
such character. 

Several judgments were cited and analyzed 
to show the power of the state and federal 
legislatures to effectuate the intention of par- 
ties by retroactive legislation, giving validity 
to imperfect contracts and insufficient action 
under former laws. This necessary and be- 
neficent power is not questioned. All such 
laws should receive a most liberal construc- 
tion to effectuate such purpose. Of this class 
are 16 Ohio, 377; 57 N. Y. 177. Sunilar ad- 
judications in the federal and state courts are 
numerous. 

Decisions upon statutes which affect the 
form of remedy only are equally foreign 
to the case before us; such are all the follow- 
ing eases in defendant's brief: Robinson v. 
The Red Jacket, 1 Mich. 173, and Moses v. 
The Missouri [Id, 507], referred to in it, con-" 
tains the true distinction upon the subject. 
21 Pick. 169; 9 Barn. & O. 750; 50 Mo. 554; 
11 N. Y. 281,— are to like effect The general 
subject treated in these cases is too familiar 
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to require additional citation and treatment. 

To show that this clause, which equally 
distributes all the property of a bankrupt 
among his creditors is penal, and consequent- 
ly that a state court will not enforce it— the 
able judgment of Justice Christiancy in 
Voorhies v. Frisbie, 25 Mich. 476, and Bing- 
ham V. Claflin, 7 N. B. R. 412, are cited. 

Whatever we might have said of those 
judgments had jurisdiction been declined, 
upon the ground that the federal courts 
were the more fit forum for such actions, we 
most emphatically dissent from that portion 
of the reasoning, upon which they rest, de- 
claring this clause of the bankrupt law to 
be penal in its character and applying the 
inapplicable rule announced in Gelston v. 
Hoyt, 3 Wheat. [16 U. S.] 240, and The An- 
telope, 10 Wheat. [23 U. S.] 66. 

One of these eases was in reference to a 
particular regulation of a foreign govern- 
ment, and the other a penal forfeiture to the 
United States. Their inapplicability to this 
clause of the bankrupt law is manifest. Nei- 
ther the Michigan nor the Wisconsin court 
takes any notice whatever of any one of the 
following judgments, many of them by the 
most elaborate and convincing argument de- 
ciding the point directly the other way. 
Brown v. Cuming, 2 Caines, 33; Barstow v. 
Adams, 2 Day, 70; Barclay's Assignees v. 
Carson, 2 Hayw. [N. C] 243; Kelly v. Hold- 
ship, 1 Browne [Pa.] 3G; Sullivan v. Bridge, 
1 Mass. 511; and in 1846, Dewey, J., in 10 
Mete. [Mass.] 583, under the bankrupt law 
of 1841 cites the foregoing cases under the 
former law as setting at rest this question 
at that period. His discriminating judgment 
draws the distinction between a home na- 
tional bankrupt law, which ex rigore oper- 
ating upon persons and property within the 
state, passes title in prse&enti to the assignee, 
and a foreign one who must come here claim- 
ing rights solely under his judicial appoint- 
ment In Stevens v. :Meehanics' Sav. Bank, 
101 Mass. 109, this principle was deemed so 
clearly applicable to the present bankrupt 
law that, as the court say, it was abandoned 
in argument. See fully in accord 102 Slass. 
428; 7 Bush, 66; 64 Pa. St. 74. 

We think these judgments could not have 
been called to the attention of the learned 
courts of Michigan and Wisconsin. These 
two opinions being recently cited in New 
York, called from the court of appeals in 
Cook V. Whipple [55 N. Y. 150], a citation of 
a portion of the preceding cases and a most 
pointed dissent from the assertion that this 
clause of the law had any element of a penal 
character. Some respect is due to so long 
and unbroken history, and we can hardly be 
asked to follow two judgments asserting 
principles so novel and at war with prec- 
edent. The adverse adjudica'tions might be 
greatly multiplied. 

Halsey v. McLean, 12 Allen, 438, and 33 
Md. 4S7. and other similar adjudications hold- 
ing that when laws impose liabilities upon 



the oflScers and shareholders of corporations 
for the nonperformance of some duty upon 
the ground that they are penal tn their char- 
acter, they will not be enforced in foreign 
jurisdictions, have been cited as analogies 
for holding this clause of the bankrupt law 
to be of a similar penal character. Whether 
these and the numerous other similar de- 
cisions collected and well analyzed in 33 Md. 
487, are consistent with the judgment in 
[Hathorn v. Calef] 2 Wall. [69 U. S.] 10, we 
briefly consider hereafter. 

A law imposing liability for the debt of 
another as a consequence of a wrongful omis- 
sion of duty, is clearly distinguishable from 
one which provides for the equal distribu- 
tion of a banknipt's assets among his cred- 
itors. 

It is no more penal to declare that a credit- 
or who receives payment in violation of the 
banki-upt law shall hand over what he re- 
ceives to the assignee, than that he who 
holds pei-sonal property belonging to the 
bankrupt shall be subject to an action in 
trover if he refuses to deliver it upon de- 
mand. 

As well might it be said that an action on 
the case for fraud in violation of the common 
law is penal in its character, because the 
citizen is made to respond for the conse- 
quences of his wrong. The many judgments 
authorizing suits in state courts by assignees 
in bankniptcy, declare that their rights rest 
upon the same general principles as if they 
accrued under the common law. 

In Grant v. Hamilton [Case No. 5,695], of 
which there is a very imperfect report only, 
which we argued when at the bar, an ac- 
tion was sustained in the federal court to 
i-ecover back property won upon a horse race 
under a statute of iliehigan. 

Upon a vei-y full review of judgments. 
Judge McLean held that the law was not a 
penal one, that it created property rights be- 
tween citizen and citizen, and, like any oth- 
er obligation created by law, could be en- 
forced in the federal courts— a penal law, 
it was conceded, could not be. Numerous 
adjudications were cited to his honor, show- 
ing that the many state laws, authorizing 
recovery back of property, which passed 
from citizen to citizen, in violation of law, 
were not penal unless a greater amount was 
authorized to be recovered than was actually 
received. 

These citations do not appear in his judg- 
ment. They have not been cited to us, and 
we have no time to reproduce them. They 
are all directly at war with the doctrine of 
the cases which hold the liability of eorpo- 
i-ations to be penal. 

It would be unpardonable in a case like 
this to discuss at any length the rectitude of 
judgments, after having declared their in- 
applicability to the point in judgment. 

The analogj', however, between the cases 
we have been considering and that of a suit 
to recover back money from a creditor who 
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has unlawfully received a preference, was 
so urgently pressed tliat we add a word in 
regard to tliem. These judgments are so 
many and from courts of such high re- 
spectability, that we should feel great re- 
luctance in disregarding them. We submit, 
with great respect, that they have entirely 
misapplied the doctrines upon which they 
rest A law which creates a liability be- 
tween citizen and citizen, as further security 
for the contracts of a corporation of which 
the obligated person is a member, has in it 
no penal element whatever in that sense 
which makes one court refuse to enforce the 
penalties of foreign governments. The his- 
tory of this principle shows that it had its 
origin in the political hostility of opposing 
nations; laws intended to guard the revenue; 
penalties to enforce the political regulations 
of other countries were not enforced by tri- 
bunals, whose government was presumed to 
be opposed to the policy which such laws 
were intended to proniote. 

The rule never had any application to the 
colonies and much less to the several states 
and the federal judiciary after we became 
one, nation, with a common commerce and a 
common interest in the power, peace, and 
prosperity of the whole people. 

When penal actions founded upon the laws 
of other states were rejected by our courts, 
as in some instances upon the ground of 
■comity they might have been, this old mle 
should not have been invoked. 

All those provisions of law intended to se- 
cure the performance of private contracts, 
and in which the property rights of private 
citizens alone were concerned, should never 
have been deemed penal statutes within the 
rule excluding jurisdiction. 

The federal courts would decline jurisdic- 
tion in a qui tarn action under a state law 
for a penalty for a violation of the Sabbath, 
for defrauding a state tax law or any other 
law of a purely political character; here the 
rule would be applicable; to extend it to 
that large and rapidly growing class of cases, 
where the citizens of one state have rights 
of action against those of another, under 
laws creating liabilities for corporate prem- 
ises, will make a fearful inroad upon the ju- 
risdiction of the federal judiciary. 

A very large percentage of all the com- 
merce, manufactures and trading of the 
country is coming to be done by state cor- 
porations; the citizen relies in large degree 
upon the security afforded by those obliga- 
tions imposed upon officers and shareholders 
for an omission of their duty. To call this 
obligation a penalty is to exclude the juris- 
diction of the federal courts by a mere name. 
We can see no distinction In principle be- 
tween a state statute which should repeal a 
provision in a railroad or bank charter, ren- 
dering liable directors and shareholders if 
they incurred debts beyond the amount of 
the capital paid in, or failed to make proper 
scrutiny and publicity of the accounts of 



their corporation, and a law divesting such 
a liability, unanimously held to be uncon- 
stitutional in Hawthorne v. Galef [supra]. 

In this ease a railroad charter provided 
that shareholders should be liable to the ex- 
tent of their shares for the debts of the cor- 
poration, if there was a deficiency of cor- 
porate assets. This provision was repealed 
anterior to the bringing of an action. Held, 
it violated the obligation of the contract im- 
plied between the shareholders and the cred- 
itor growing out of the statute and their re- 
ciprocal action under it. In this case the 
liability was fully statutory; there was no 
liability at common law on the part of the 
corporators for the debts of the corporation. 

The court cites as analogous, WoodrufE v. 
Ti-apnall, 10 How. [51 U. S.] 190, in which 
it was held that the repeal of a law which 
made bills issued by a bank receivable in 
payment of state debts, could not deprive 
a citizen of the liberty of so applying them. 
Corning v. McCullough, 1 CJomst. [N. T.] 47, 
is also approbated, which quite fully ac- 
cords with the principles stated. 

Between the statute involved in [Hawthorne 
v. Calef] 2 Wall. [69 U. S.] 10, and those 
which the state judgments cited have held 
to be pure penalties, and therefore cogniza- 
ble only in the courts of the state which 
enacts them, we see no such difference in 
principle as to cause a circuit court of the 
United States to refuse to entertain an ac- 
tion upon the ground that one is penal, and 
to entertain it under the other because it is 
a contract. 

To erect such a distinction into a rule of 
law, would enable state legislatures, by the 
mere form and phraseology of a statute, to 
create property rights of which the federal 
courts could take no cognizance, and thus' 
do indirectly, what, in Insurance Co. v. 
Morse, 20 Wall. [87 U. S.] 445, the supreme 
court said, they could not do directly. 

This liability constitutes a part of the law 
of the conti-act See, also, Ochiltree v. Kail- 
road Co., 21 Wall. [83 U, S.] 252, 253. 

The rule so frequently quoted in the books 
that what is created, by statute may "be 
taken away by statute was also largely re- 
lied upon at the bar. We remax-ked during 
the ai'gument, and now repeat, there never 
was any such rule administered anywhere. 

When remedies are created, penalties en- 
acted, crimes defined and punished, political 
regulations established by statute, they may 
be abrogated by their appeal. 

When repealed, the presumption is in favor 
of a retroactive application. It is a misde- 
scription of the principle involved in these 
classes of cases, to say the right of action is 
gone because they are statutory. 

They are gone on account of the nature 
of the statute, the right regulated, and the 
persons to be affected; because, in these pe- 
culiar instances, and other analogous cases, 
statutory rights are abrogated by repeal of 
the law, it by no means follows that all 
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other statutory rights of a different char- 
acter, creating substantial property rights, 
upon which business transactions between 
citizen and citizen are vested, fall in the 
same circumstances. 

Large numbers of the latter class are pro- 
tected by various constitutional inhibitions 
— federal and state. 

When you pass beyond the protection of 
the constitution, and arrive at those vested 
rights which involve* substantial property 
values, then, although the abstract proven 
may exist to destroy them, the presumption 
will be that the legislature did not intend to 
do so, unless it expressly so declares. 

From the multitude of cases so declaring, 
we cite in addition to those already referred 
to, only the following: Bash v. Van Kleeek, 
7 Jolins. 477, which contains a full discus- 
sion by most able judges, and reviews the 
elementary writers and decisions down to 
their date. The duty of construing all laws 
prospectively, where rights are affected, is 
strongly insisted upon; and, see 4 Serg. & 
11. 401; [Ogden v. Blackledge] 2 Cranch [6 
U. S.j 272. No principle is more familiar in 
the federal jurisprudence. 

It was also argued that, however courts 
might deal with affirmative provisions of 
law which prescribe new rules of conduct, 
and create new obligations, applying them 
prospectively only when such appeared to 
be the intention of the law-maker, that no 
such liberty of interpretation existed when 
a statute was unconditionally repealed. 

AVe see no difference whatever, in prin- 
ciple, between the two cases, deeming it, in 
all instances, a mere matter of construction, 
depending upon the subject matter and lan- 
guage of the law. We should have thought 
it unworthy of consideration, but for the an- 
swer made by Justice Cowen, in Butler v. 
Palmer, 1 Hill, 324, to some judgments cited 
in favor of a wholly prospective application 
of a law in judgment before him. 

He does distinguish them by saying they 
are cases of positive enactments, and not 
unconditional repeals. If we might impute 
to that learned judge the absurdity of say- 
ing, that in no case could the legislature re- 
peal a clause in a statute, saving all rights 
accrued under it, his language, literally in- 
terpreted, might be read to mean that in 
everj' case of repeal, irrespective of circum- 
stances, the courts are forbidden to confine 
its effects to future cases only. He cites 
many old English judgments in reference ta 
political, penal, remedial and criminal stat- 
utes, in reference to which such a rule of 
presumption is rightfully declared; but all 
that is meant in the judgment,, is that in 
case of a repeal, stronger language and 
more persuasive circumstances are required 
to authorize a limited application than will 
produce the same effect in reference to a 
new affirmative enactment. 

The judgment, instead of being at war 
with our own, when rightfully understood. 



is an argument to show that in every in- 
stance the legislative will is to be ascertain- 
ed and executed. 
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TISDALE V. MUTUAL BEN. LIFE INS. 00. 

[3 Ins. Law J. 58; i 4 Bigelow, Ins. Cas. 58.] 

Circuit Court, D. Iowa. 1874.2 

Life Issurance — Proofs of Death — Fact op 

Death — PkbsumptiOxSS— Grant of Adminis- 

THATiON — Mistaken Identity. 

1. Defendants claimed that the proofs of 
death of the insured submitted by the plaintiff 
were not sufficient. Held, that if these formal 
proofs of loss were made by the plaintiff, and no 
objection was made to them by the defendant, 
the present objection to their inefficiency is to 
be considered as waived. 

2. This being a civil action, the jury was to 
decide by a preponderance of evidence. 

3. The fact that letters of administration had 
been panted to a probate court on the effects 
of the insured constitutes a prima facie evidence 
of his death, and changes the burden of proof 
from the plaintiff to the defendant, and In the 
absence of countervailing evidence the plaintiff 
is entitled to recover. 

4. The proceeding before the probate judge be- 
ing ex parte, the defendant not being present, it 
does not require very strong evidence to over- 
come the prima facie case thus made. 

5. The abs'^nct- of motive to abscond is a ma- 
terial fact to be taken into consideration in a 
doubtful case. 

6. Cases of mistaken identity are so frequent 
that evidence that the insured was seen subse- 
quent to the appointment of an administrator, 
if it Is inconsistent with other evidence in the 
case, must be received and considered with 
scrupulous care. 

7. The mere fact of the disappearance of the 
Insured without apparent motive is not a suffi- 
cient ground from whien his death can be infer- 
red, but the jury must take into consideration 
all the facts and circumstances attending his 
disappearance and absence. 

[This was an action by Hattle B. TIsdale 
against the Mutual Benefit Life Insurance 
Company on a policy of insurance.] 

O. P. Shiras and F. Brewer Rood, for plain- 
tiff. 

Austin Adams and D. C. Cram, for defend- 
ant. 

1 [Reprinted by permission.] 

2 [Reversed in 91 U. S. 238.] 
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LOVE, District Judge (charging jury). This 
is an action upon a policy of insurance is- 
sued by the defendant to the plaintiff. It is 
admitted that this policy was issued by the 
defendant, and the policy itself is before the 
jury in evidence. But the defendant contends 
that the plaintiff cannot recover, because the 
proofs of loss were not sufficient. It was 
necessary by the terms of the policy that 
the plaintiff, in order to be entitled to the 
money, should make certain proofs of loss; 
that is, proofs of the death of the insured. 
If you find from the evidence that these so- 
called "formal proofs" were made, and no 
objection was made to them by the defend- 
ant, you will treat as waived the objection 
as to their insufficiency. In other words, it 
was the ''uty of the defendant, if they con- 
sidered the formal proofs sufficient, to notify 
the plaintiff of that fact, and require fur- 
ther p^oof ; and, if they put their objections 
to paying the money upon other grounds, 
they cannot now take advantage of the in- 
sufficiency of the proofs. This is a civil ac- 
tion; it is not a criminal prosecution, and 
the jury are under the necessity of deter- 
mining the case by a preponderance of evi- 
dence. Conclusive evidence of the facts in 
this case is not to be expected. - 
' There is a certain conclusive force of evi- 
dence necessary in a criminal prosecution, 
but, this being a civil action for the recovery 
of money, the rule of law is that the jury 
must determine it by the preponderance of 
evidence. The burden was originally upon 
the plaintiff to make out her case; but the 
jury will see as I proceed that the burden 
was in the progress of the trial shifted to the 
defendant. 

The real question in this case is whether 
the insured, Edgar Tisdale, was dead at the 
time of the issuing of the lettei-s of adminis- 
tration. That is the real question the jury 
are called upon to decide. It was incumbent 
upon the plaintiff to prove that fact. The 
plaintiff lias shown the jury, as evidence of 
that fact, letters of administration issued by 
the probate judge to her as administratrix. 
This the defendant objects to as inadmissi- 
ble. It is the duty of the court to instruct 
the jui*y that the evidence is sufficient to 
make a prima facie case, and tcT change the 
burden trom the plaintiff to the defendant. 
I must explain in as few words as possible 
the meaning of the terms "prima facie case:" 
It is a case made by evidence that ejititles 
the plaintiff to recover in the absence of 
countervailing evidence. If there is no evi- 
dence to overcome the case thus made, the 
plaintiff is entitled to a verdict. A prima 
facie case may be of greater or less strength. 
A prima facie case, though not conclusive, is 
sometimes so strong that it requires evidence 
of great force to overcome it. The case made 
by the letters of administration, although 
sufficient unless overturned, is still not a 
.strong case. The prima facie evidence is 
but slight, and, of course, it would not re- 



quire very conclusive evidence to overcome 
it. The reason is very obvioiis. This de- 
fendant was not before the probate judge. 
It was an ex parte proceeding. The letters 
of administration were issued, perhaps, upon 
very slight proof. The probate judge, how- 
ever, did find from the proof before him 
that the party was dead, in order to issue 
the letters of administration. These, with- 
out any contradictory evidence, give the 
plaintiff the right to recover; but I must say 
that it does not require very strong evidence 
to overcome the prima facie case thus made. 

The court is requested to instruct the jury 
in regard to the absence of motive on the 
part of Tisdale to abscond. Supposing you 
should adopt the defendant's theory of the 
case, looking at it from his standpoint^ to 
wit, that Tisdale was not dead at the time 
letters of administration were issued, but 
that he had absconded. In the absence of 
any motive on his part to abscond, it. will 
not be presumed that he did abscond; but 
if from the evidence the jury find the fact 
to be that he did abscond, then the want 
of motive would have nothing to do with 
the case. If the jury find that he did ab- 
scond, then it would follow that some mo- 
tive existed. The absence of motive to abr 
scond is a material fact, to be considered 
in a doubtful case. If the principal fact be 
proved,— that is, if this party was seen at 
Baxter Springs some time subsequent to the 
appointment of an administrator,— and this 
fact is shown as proof of his having ab* 
sconded, then xhe fact of a want of motive 
to abscond is unimportant, because we can- 
not always look into the human heart and 
discover its motives. Crimes are frequently 
committed of a very grave nature, and yet 
we can discover no motive. In generals- 
motives must be inferred- fr-om facts, rather 
than facts infeiTed from motives. If it is 
established by proof that an act has been 
done, we know there is some motive for it, 
though we cannot always see what that 
motive was. If there is a total absence of 
motive, that is to be taken into considera- 
tion, in a doubtful case, in forming a con- 
clusion as to the fact itself. For instance, 
if it were proved that one man had killed 
another, and it appeared as if he had no 
motive to kill; that the party killed waa 
his friend, at least not his enemy; that he- 
stood in kindly relations towards the de- 
ceased,— though the fact of the want of mo- 
tive would have weight in a doubtful case, 
yet in the case thus supposed it would avail 
nothing. 

I am also requested to instruct the jury 
as to the question of identification,— whether 
the jury can rely upon the identification of 
a party by others. This matter scarcely ad- 
mits of legal definition. The truth is that 
we do ordinarily rely upon our recollection 
of other men. If a man should say to you 
that he saw an individual of your acquaint- 
ance at a distant place, you would believe 
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him in tbe absence of pi-oof to the contrary. 
If at any time you have met a man of your 
acquaintance, and subsequently a conti'over- 
sy arises which calls into question this fact, 
you at once recall the circumstance of your 
meeting him, and j-ou put confidence in your 
recollection of his pei"son. Nevertheless, ex- 
perience shows that we often malce mis- 
takes in this way, and so many cases of 
mistaken identity occur that it is our duty 
to receive such evidence to show error. 
Then the jury must receive and consider 
evidence of personal identity which is incon- 
sistent with other evidence in the ease with 
sci-upulous care and caution. This is all, 
gentlemen, that the court can say upon this 
question of Identity'. It does not admit of 
anything like a precise legal definition, in 
my opinion. 

I am requested by the defendant to give 
to the jury some instructions in writing, 
which I will do. They ai-e as follows: 

(1) The plaintiff must prove affirmatively 
the death of Tisdale, whether the defendants 
objected to the sufficiency of the preliminary 
proofs of loss or not. 

(2) If the jury are not otherwise satis- 
fied from the evidence in the cause of the 
death of Tisdale. they cannot infer his death 
from tlie fact that he disappeared, and that 
no motive for his voluntary absence has been 
proved. 

The above is given by the court with this 
explanation: that from the mere fact of the 
disappearance of Tisdale without appai-ent 
motive it would not be safe to infer his 
death, and, if this is all that the jury find 
to be proved in this case, their verdict 
ought to be for the defendant. But it is the 
duty of the juiy to consider all the circum- 
stances attending the disappearance and ab- 
sence of Tisdale. Not only the mere fact of 
his disappearance, but the length of time 
during which he has been absent and not 
heard from; all the circumstances attending 
his disappearance; the effoi-ts, if the jury 
believe any to have been honestly made, 
to find the insm-ed, and to ascertain the 
place of his abode; the motives or want of 
motives, as shown by the proofs, to abandon 
his wife, family, and home; the state of his 
mind and affections with respect to his fam- 
ily and business,— in a word, the jury must 
not fix their attention upon any one or more 
isolated facts or circumstances disclosed by 
tlie evidence, and thus form their judgment 
of the probability of Tisdale's death. 

Evidence has been given to the jury to 
show his relation to his family, the situa- 
tion of his business, and the state of his 
mind, what he said in Chicago about his in- 
tention to return home, and what he said 
about his family. We know by experience 
that men gravitate strongly towards the 
home of their affections. It is their nature 
to do so, unless they are unhappy in their 
domestic relations. Of course, in determin- 
ing this question, the jury must take into 



consideration not the fact of his absence, 
but the length of time of his absence. If 
it were seven years, that would raise a pre- 
sumption by law of his death, but, if not 
absent seven years, the presumption does 
not arise, although there is an absence of 
six and one-half yeai-s. In this case it is 
necessary that the absence be corroborated, 
because there is no legal presumption of his 
death from mere lapse of time. 

Your verdict will be, gentlemen: "We, the 
jury, find for the defendant;" or "We, the 
juiy, find for the plaintiff in the sum of 

dollars, with per cent interest, 

from the day of , 1873." If you 

find for the plaintiff, she will be entitled to 
recover the amount of the policy, with in- 
terest running from ninety days from the 
time of the proof of loss. 

I would say, in conclusion, that it is of the 
very greatest importance that you should 
find a verdict in this case. You will see 
yourselves that this is a ruinous litigation. 
The amount is not large, but the expenses 
are very heavy; therefore you must make 
an earnest effort in finding a verdict. " 

Verdict for plaintifE for full amount of policy. 

[The case was removed by writ of error to 
the supreme court, where the judgment above 
was reversed. 91 U. S. 238.] 
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TISBALL v. The HERO. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case DSTo. 14,060. 

The TITAN. 

[8 Bon. 7.] 1 

District Court, E. D. New York. Jan,, 1875. 

Collision — At Piek— Fastenings. 

1. A steam tug, with a boat alongside, was in- 
tending to take her out of a slip in which they 
were. The tide pressed the tug against the side 
of a canal boat, which was lying fastened to the 
side of the pier. The captain of the tug told 
the captain of the canal boat to get out more 
fastenings to the wharf, lest, when the tug start- 
ed, the canal, boat should be carried away from 
the pier, but the captain of the canal boat did 
not do so. When the tug started, the pressure 
of her by the tid*> against the canal boat car- 
ried the latter away from the pier, breaking the 
fastenings, which were otherwise sufficient to 
hold her, and carrying her against another ves- 
sel, from which collision she received injurv. 
Her owner filed a libel against the tug, to re- 
cover the damage. Held, that the canal boat 
was not bound to gel out the extra fastening. 

2. If the tug was so pressed against the canal 
boat, she ought not to have started her engines 
till she had pushed herseJf away from the canal 
boat, as she could have done, and she was liable 
for the damage. 

In admiralty. 

1- [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict. Esq., and here reprint- 
ed by permission.] 
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Beebe, "Wilcox & Hobbs, for libellant. 
A, W. Hall, for claimants. 

BENEDICT, District Judge. Tliis action is 
brouglit by the owner of tlie canal boat Ag- 
nes, to recover damages occasioned to that 
boat while lying moored on the south side of 
the piej*, at the foot of 24th street, in the 
Korth river. 

The libel alleges that the Titan, as she was 
entering the slip, carelessly came in contact 
■with the canal boat. The answer alleges that 
the Titan at no time came in contact with 
the canal boat, but that the damages com- 
Ijlained of arose from the fact that the canal 
boat was so improperly fastened, that she 
went adrift, as the Titan was going out of the 
slip, by the force of the ordinary current at- 
tendant upon a passing vessel, and, while so 
adrift, was injured if at all by coming in 
contact,? with another vessel near by. 

The evidence in the case shows, conclusive- 
ly, that the Titan did come in contact with 
the canal boat, although it is not certain that 
any injury was caused by the first contact; 
and the ck'cumstances as proved by the claim- 
ants show the Titan in fault. The claimants' 
evidence shows that the Titan came along- 
side, and in contact with this boat, .then 
moored at a pier where she had a right to be; 
that while the boats were so in contact, the 
Titan put her engines in motion to go out 
of the slip with a boat she had taken along- 
side; and that the pressure of the tide held 
the Titan against the canal boat so firmly, 
that when she moved she took the canal boat 
with her, breaking the line which fastened 
the canal boat to the inside boat, and thus 
placing the boat adrift. 

The master of the Titan admits that he an- 
ticipated this result, and, before he moved, 
vainly endeavored to persuade the master of 
*the canal boat to strengthen his fastenings; 
and he now claims that the omission of the 
canal boat to put out more lines when re- 
quested, absolves the tug from all responsi- 
bility. But the canal boat was under no ob- 
ligation to be so fastened as to withstand the 
action of the Titan under such circumstances. 
She was sufficiently fastened to hold herself 
against any tide or any current which the 
Titan might make in the slip, and she was 
not bound to do more. It was the duty of the 
tug, when she found herself held by the tide 
so firmly in contact with the canal boat, to 
have pushed herself clear before setting her 
engines in motion. This I judge she could 
have easily done, but, if not, then she was in 
fault for placing herself in such a position in 
respect to the canal boat. The decree must 
be for the libellant, with a reference to as- 
■eertain the damages. 



TITAN, The. See Cases Nos. 12,66G and 12,- 
667. 

TITAN, The (HOTALING v.). See Case No. 
6.714a. 



Case ITo. 14,061. 

The TITIAN. 

[6 Ben. JJ46.]i 

District Court S. D. New York. Feb., 1873. 

Collision — Long Island Sound — Steamer and 
ScQOONEK— Lights. 

1. A steamer and a schooner came in collision 
•at night in Long Island Sound. The wind was 
southwest, and the schooner was heading east, 
and making nine or ten knots an hour. The 
steamer was heading west by south, making 
five or six knots an hour. The schooner made 
no change in her course. When the lights of 
the steamer were first seen a little on the star- 
board bow of the schooner, the latter showed a 
torchlight on that side, and afterwards showed 
it again shoxiJy before the collision. The mas- 
ter of the steamer saw the torchlight, a little 
on the port bow of the steamer. He also, at the 
same time, saw a red light and several bright 
lights apparently on a steamer on his port hand. 
He ported for a little time, and then straighten- 
ed up on his course again, and, on seeing the 
torchlight again on his port bow, ported again, 
as he said, because the pilot whom he had on 
board said it mast be on a pilot boat, and he did 
not wish to be spoken; and, on the re-appearing 
of the torchlight a third time, still on his port 
bow, he put his helm hard a-port and stopped 
his engine, and then, seeing the schooner's green 
light, reversed it, but too late to avoid the 
schooner, which was struck on her starboard side 
and sunk: Held, that the steamer was bound 
to have kept out of the way of the schooner. 

[Cited in Brainard v. The Narragansett, 3 
Fed. 256.] 

2. That the steamer was in fault in porting on 
first seeing the torchlight but a little on her port 
bow, without anything to indicate which way 
the vessel showing it was proceeding, and in fol- 
lowing up the schooner, as she did, by repeated 
portings, instead of starboarding or stopping un- 
til she found which way the schooner was go- 
ing. 

In admiralty. 

. J. C. Caiter, for libelants. 

W. C. Barrett and C. Donohue, for claim- 
ants. 

BLATCHFORD, Disti-ict Judge. This libel 
is filed by the owners of the schooner Daniel 
Williams, on their own behalf, and on behalf 
of the owners of cargo and other property 
which was on board of said schooner, to re- 
cover the sum of §53,000, as the damages sus- 
tained through the sinking of said schooner 
by a collision which took place between her 
and the steam propeller Titian, between ten 
and eleven o'clock, p. m., on the 6th of De- 
cember, 1871, in Long Island Sound, a short 
distance to the eastward of Little Gull light. 
The schooner was bound from New York to 
Boston. The steamer was on a voyage from 
Cape Breton to New Yorlc The sky was 
overcast, but the atmosphere was clear, and 
there was no difficulty in seeing lights. The 
wind was southwest, and the schooner was 
making nine or ten knots an hour, Av.th her 
foresail, mainsail, jib, flying jib, and fore gafE- 
topsaU set. The steamer was making five or 
sis knots an hour. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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The story of the libel is, that the schooner 
Tvas sailing on a course nearly or quite due 
east, when those on board of her discovei'ed a 
bright light, apparently the masthead light 
of a steamer, a little over the starboard bow 
of the schooner, and which they supposed to 
be on a steamer approaching and boimd west; 
that thereupon the master of the schooner 
showed a lighted torch on the starboard side 
of the schooner, and the vessel bearing said 
light approached, and, as she approached, 
bore further aft on the starboard side of the 
schooner, and soon exhibited her gi'een light 
to the schooner; that, about this time, the 
torch so exhibited began to grow dim, and the 
master of the schooner, although it then ap- 
peared to him that the approaching vessel 
was designing to pass, and would pass, the 
schooner at a safe distance on the starboard 
side, nevertheless went below, and redipped 
and relighted his torch, and again exhibited 
it as before; that, just as he went below for 
that purpose, the approaching vessel showed 
her starDoard light, and, when the master of 
the schooner again came on deck, the said 
vessel, which proved to be the steam pro- 
peller Titian, was coming up and directly up- 
on the schooner, and did come upon her, 
striking her a square and heavy blow just 
forward of the main rigging, and crushing in 
her starboard side, so that she speedUy sank, 
one of her crew going down with her, and 
being drowned; that the schooner, besides 
exhibiting such torchlight, had colored lights 
set, according to law, and the same w^re 
burning brightly; that, at all times, from a 
considerable period of time before the mast- 
head light of the Titian became visible to 
those on board of the schooner, down until the 
collision, the schooner kept her course with- 
out change; that the collision was wholly* 
caused by the improper and unseamanlike 
conduct of those in charge of the Titian; and 
that they saw one, at least, of the colored 
lights of the sehoonei*, and also the said torch- 
light, in ample time to enable them to take 
the requisite precautions to prevent the col- 
lision. 

The answer sets forth, that the Titian had 
on board an experienced Long Island Sound 
pilot; that the wind was southwest, blowing 
a ten-ljnot breeze, and the night dark and 
cloudy, with a clear horizon; that the Titian 
was steering west by south; that her master 
and the Sound pilot were on the bridge, two 
men were at the wheel, and one man was on 
the lookout; that the speed of the Titian was 
about five knots an horn*; that her master 
and her pilot observed "a red and several 
bright lights" on her port bow, "and also a 
flare-up light close to Gull Island light," and 
almost at the same moment the lookout re- 
ported "said light on the port bow;" that the 
vessel with the flare-up light, if she had con- 
tinued an east course, would have passed on 
the Titian's port bow; that the helm of the 
Titian was ported, and her course headed to 
the northwest, and the master and pilot, see- 



ing that "said light" was a good distance on 
their port side, and seeing no sign of any 
flare-up light, changed the course of the Titian 
from northwest to her original and true course 
• of west by south, and some time thereafter a 
flare-up light was again seen by those on 
board of the Titian, about two points on her 
•port bow; that the vessel with the flare-up 
light, if she had continued an east course, 
would have passed on the Titian's port bow; 
that the helm of the steamer was again port- 
ed, to give "said vessel with the light" abun- 
dant room, and, "the light approaching," the 
helm was put hard a-port, and the engines 
were stopped and reversed full speed, and 
then, for the first time, a dim green light 
was observed on the approaching vessel, the 
fact being, that the schooner had starboarded 
her wheel, and changed her heading, to cross 
the Titian's bow; that, at the moment the 
green light was observed, the Titian was 
three points ofE her course, and was heading 
northwest by west; that, in about a minute 
after the green light on the schooner was 
observed, the vessels collided, the schooner 
striking the Titian about five feet abaft her 
port bow; that, at the time of the collision, 
the headway of the Titian was nearly stopped, 
and she was barely moving through the wa- 
ter, heading northwest by west, while the 
schooner was right before the wind, heading 
northeast; that the collision was occasioned 
solely by the ignorance and want of skill of 
the master and crew of the schooner; that 
the collision was the fault of the schooner, 
in not keeping on her proper course, in star- 
boarding her helm, and in not having proper 
lights set and burning brightly; and that the 
schooner was not properly provided with steer- 
ing apparatus. 

It is impossible not to remark the confused 
statements of the answer. Prom them, it 
cannot be ascertained, whether it was a red* 
light, or a flare-up light, that was reported by 
the lookout, or what light he reported; or 
whether, on "the vessel with the flai'e-up 
light" any other light was seen by the Titian 
at the same time that the Titian saw on that 
vessel the flare-up light; or what light it was 
which was seen a good distance on the port 
side of the Titian at the time no sign of any 
flare-up light was seen; or when the flare-up 
light which had been seen had disappeared. 
A motive for the confused and indefinite 
statements in the answer may, perhaps, be 
found in the fact, that the lookout on the 
Titian had been examined by a deposition in 
writing on the 13th of December, lo71, as a 
witness on the part of the libellants, and that 
the master of the Titian had been examined 
by a deposition in writing on the 21st of De- 
cember, 1S71, as a witness on the part of the 
claimants, and that the answer was sworn to 
on the 13th of January, 1872. The lookout, 
Diez, who "was on the top-gallant forecastle, 
testifies, on his direct examination: "Q. Did 
you see the schooner, or Jier lights, before the 
collision? A. Yes, sir; I saw the light Q. 
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Wliat lights did you see? A. I saw a green 
liglit and a flash light. Q. How long before 
the collision did you see these lights? A. I 
can't tell exactly. I think it was near ten 
minutes. Q. What did you do, if anything, 
upon seeing the lights? A. I reported them. 
Q. Do you i"eeollect whether you saw the 
green light or the flash light first? A. I be- 
lieve it was the green light I saw first. I 
could not make out what light it was first 
My belief was it was the green light It was 
too far off first Q. How did you first report 
it— what did you say? A. A light a little on 
the port bow. Q. Did you afterwards see 
that light nearer, so as to make out what it 
was? A. Yes, sir. Q. And what was it? 
A. A green light. Q. Did you report it more 
than once? A. No, sir. Q. When you re- 
ported it, was any response made? A. I did 
not hear any answer. Q, Was it afterwards 
reported again by anybody? A. Not that I 
know. Q. How soon after you first saw 
the light did you see the flash light? A. I 
can't tell exactly. Q. State how the vessels 
came together? A. The schooner came very 
near across our bow, so that we struck her 
about amidships, on the starboard side, about 
a sguare blow." On cross-examination, he 
testified: "Q. Can you tell me which light 
you first saw on the schooner? A. The first 
I saw I could not make it out what light it 
was, but I believe it was the green light. . Q. 
On which side of the schooner did you see 
the light? A. It was on the starboard side 
of the schooner. Q. On which side did you 
see the flash light? A. It must have been on 
the starboard side. I could not see it on the 
port side. The sails were on that side. Q. 
Can you tell me what time passed between 
the time you saw the first and second light 
on board the steamer? A. Tliere was not 
much time; a short little while," 

The master, Buchanan, was on the bridge, 
123 feet abaft of the stem of the vessel, in a 
less favorable position than Diez was for 
malcing out what the uncertain light was 
which Diez says turned out to be the green 
light of the schooner. The master testifies, 
that, while on the bridge, he observed "a red 
and several bright lights, apparently a steam- 
er, and a flare-up light, dose to Gull Island 
light;" that he ported, and stood to the north- 
ward for some little time; that, "observing 
the red light to be a good distance on the port 
side, and no signs of the flare-up light," he 
"kept the steamer on her course again;" that, 
about ten minutes afterwards, he saw the 
flare-up light again, about two points on the 
port bow; that he asked the Sound pilot what 
was the meaning of the flare-up lights, and 
received the reply that it must be a pilot boat; 
that he ported the helm; that' the flare-up 
light showed again, evidently closing; that 
he ordered the helm hard a-port, and turned 
the telegraph to stop, and then, for the first 
time, seeing a green light, turned the tele- 
gi-aph to reverse full speed; and that the 
ligiits closed mpidly, the sails of a schooner 



could be made out, and the vessels collided- 
The master also says, that his first porting 
brought the vessel to northwest, a change of 
five points, she having been heading west by 
south; that, when the flare-up light was seen 
the second time, it appeared to be a safe dis- 
tance on the port side; that he then ported 
again, because he had a Hell Gate pilot on 
board, in addition to the Sound pilot, and, 
thinking that the flash light was a pilot boat, 
wanted to keep dear of her, so as not to be 
asked to take a pilot from her; that, when he 
saw the green light, the steamer must, by the 
hatd a-porting, have been two points off her 
com-se, but he does not speak from seeing 
the compass; that, immediatdy before he put 
his helm hard a-port, the light on the schooner 
bore nearly two points on his port bow;, that, 
at the time of the collision, the Titian must 
have been heading north of northwest, which 
would be more than five points off her course 
of west by" south; that the schooner was, at 
that time, right before the wind, heading 
northeast; that the flare-up light appeared 
three times, and disappeared twice; that "the 
flare-up light" was rei)orted by the lookout, 
almost simultaneously with its being seen 'by 
the master; that the report of the flare-up 
light was, "a light on the port bow;" and 
that he heard no other report from the look- 
out of any light, after that, and before the 
collision. 

The purport of the testimony of Diez is 
plainly, that he reported a light but once; 
that no other report of any light was made; 
that the light in reference to which he made 
the report was not a flash light; and that his 
report was "a light a little on the port bow." 
I do not understand the testimony of Diez as 
expressing a doubt as to whether the first 
light he saw was a green light or a flash light, 
but I understand it as meaning that his 
doubt was whether the first light he saw was 
a green light or a red light, and so a doubt 
whether such first light was on the starboard 
side or the port side of a vessel. When he 
first saw the first light, he could not make out 
clearly what it was, as between a green light 
and a red light Whatever it was, he report- 
ed it merely as "a light" But, when the 
light he so first saw and so reported came 
nearer, he saw it to be a green light When 
he saw the flash light, he recognized it as a 
flash light, that is, a white light, and not a 
colored light, and never had any doubt that 
it was a flash light, and never supposed it was 
a colored light 

The master of the Titian admits, that the 
report of Diez was merely "a light on the 
port bow," and that that was the only report 
there was, and yet the master caUs such re- 
port a report of a "flare-up light," because he 
himself, 123 feet abaft the stem, saw a flare- 
up light almost at the same time, and saw no 
green light at that time. He saw a red light 
and' several bright lights, all apparentiy on 
one and the same vessel, and that a steamer. 
That would indicate a steamer coming from 
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the westward, and on liis port hand. He 
also saw a flare-up light. If such flare-up 
light was on a vessel other than such steamer, 
he could tell nothing as to the direction in 
which such vessel was going, because he saw 
no colored light or lights on her. But he 
ported and stood to the northward for a little 
time. This brought the red light of the 
steamer coming from the westward (for there 
was one), a good distance on the port side. 
The flare-up light was no longer seen. He 
then stopped porting. He afterwards saw 
the flare-up light again, on his port bow, and, 
although he regard^ it as being at a safe dis- 
tance on his port side, he ported again, be- 
cause the Sound pilot said the flare-up light 
must be on a pilot-boat, and he, the master, 
did not wish to be bothered by having the 
pilot-boat speak him; that then the flare-up 
light disappeared; that afterwards the flare- 
up light re-appeared on his port bow, and he 
then put his helm hard a-port, and stopped his 
engine; that then, for the first time, he saw a 
green light; and that he then reversed at fifll 
speed, and saw the sails of the schooner, and 
the vessels struck. Such is the story of the 
master of the Titian. 

The great discrepancies between the ac- 
counts given by the lookout and the master 
need no obsei-vatton. Such accounts are both 
of them entirely variant from anything that 
can be made out from th'e answer; and they 
sei-ve to show why, with the stories of Diez 
and of the master spread upon paper, the 
claimants, finding it impossible to tell what 
the real truth was, put in the confused and 
uncertain answer which '-s been referred to. 
Moreover, the testimony of the master is a 
wide departure from the answer. The mas- 
ter distinctly gives it to be understood that 
it was the flare-up light which was reported; 
and that when, after porting the first time, 
he ceased to port, he did so because the red 
light of the steamer coming from the west- 
ward was a good distance on the port side, 
and because the flare-up light, so reported, 
and which he had seen, had disappeared. 
The answer says, that the light which had 
opened to a good distance on the port side, 
by the first porting, although not the flare-up 
light, was the light which the lookout had 
reported. In this view, if the light which 
had so opened, by the porting, was the red 
light of the steamer coming from the west- 
ward, the answer would mean that the light 
which the lookout reported was the red light 
of such steamer. Yet the master expressly 
testifies that the light which the lookout re- 
ported was the flare-up light. 

Much cannot be said in favor of the man- 
agement of a steamer which, seeing a flare- 
up light, ajiparently on a vessel, and but a 
little on the port bow, ports her helm, with- 
out anything to indicate which way the ves- 
sel showing the fiare-up light is proceeding. 
Then the master steadies, after porting, and 
the light disappears, but he soon sees it 
again about two points on his port bow, and 



then ports again, and the light disappears, 
but he does not shake it off, and it appears 
the third time, no farther off than nearly 
two points on his port bow, and then he puts 
his helm hard a-port, and runs over the ves- 
sel that carries such light. How was this 
done? Manifestly, from the evidence, in this 
way. The flare-up light was first seen, be- 
fore the fii-st porting, but a little on the port 
bow of the Titian. The Titian and the 
schooner were approaching each other neai*ly 
end on. The Titian then ported. The master 
says that such first porting carried her to 
northwest, and that he then kept her on her 
course again. But there is no satisfactory 
evidence that she got back to her original 
course. If she did not get back from north- 
west more than two points she would still 
have the fiare-up light -two points on her 
port bow, as the schooner was heading east. 
Then, further porting, with the flare-up light, 
when seen, always on the port bow, brought 
the Titian so as to head, at the collision, to 
the north of northwest, while the schooner 
was still proceeding east. This accords with 
the story of the libel, which is fully sup- 
ported by the witnesses from the schooner. 
The schooner kept an east course steadily, 
and did not change, and the steamer persist- 
ently followed the schooner up, by porting, in- 
stead of starboarding, or of stopping, with- 
out altering her helm, until she could tell 
which way the vessel with the flare-up light 
was proceeding. 

The Titian was bound to keep out of the 
way of the schooner, or to show a satisfac- 
tory excuse for not doing so. The only ex- 
cuse set up is, that the schooner changed 
her course, and that excuse is not made out. 

There were two steamers going to the 
westward at the time and place of this col- 
lision. The schooner insists that the Titian 
was the most southerly one of these two 
steamers, and was on the starboard hand of 
the schooner, and that the most northerly 
one of these two steamers was on the port 
hand of the schooner, and passed by to the 
westward after the collision. The counsel 
for the claimants advanced the theory, on the 
trial, that the Titian was the most northerly 
one of these two steamers, and that the 
schooner collided with a steamer which was 
always seen off the port bow of the schooner, 
in order to make out that the schooner must 
have changed her course, so as to be struck 
on her starboard side by a steamer which 
was seen off her port bow, and which kept 
porting. The advancing of such a theory, in 
the face of the evidence, shows a weakness 
on the part of the defence, which is a virtual 
confession of fault. The master of the 
schooner says, that the most northerly one 
of the two steamers passed him after the 
collision, perhaps half a mile off, while he 
was in the water. The master of the Titian 
destroys this theory of the claimants, in say- 
ing that he saw two other steamers, one go- 
ing to the east, which passed on his port 
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side, and one, sliortly before the collision, on 
Ills starboard quarter. If the Titian was the 
most northerly steamer of the two going to 
the west, she should have seen a steamer on 
her port quarter, going to the west. The 
pilot of the Titian testifies, that there was a 
steamer going to the westward, behind him 
and a short distance to the northward of him, 
and that she passed him after the collision. 
In the face of this testimony, to urge that 
the collision was with the more northerly 
steamer, is to contend that the collision was 
not with the Titian. 

There must be a decree for the libellants, 
witli costs, with a reference to a commis- 
sioner to ascertain the damages. 



Case ITo. 14,063. 

In re TITUS. 

[8 Ben. 411; i 8 Ohi. Leg. News, 284.] 

District CourL E. D. New York. April 11, 
1876. 

Habeas Cobpds — Jukisdiction — Estbaditiox be- 
tween States — Aoekt — SIaliciocs 
Prosecutiox. 

1. T. was commissioned by the governor of the 
state of Arkansas to present to the governor of 
the state of New York a requisition for the sur- 
render of a fugitive from justice from Arkansas, 
named McD., which was based on an indictment 
found against McD. by the grand jury of Ash- 
ley county, Arkansas. T. presented the requi- 
sition and the authenticated indictment to the 
governor of New York, who issued to the sher- 
iS. of the county of Kings a mandate for the ar- 
rest of McD. and his delivery to T. as the agent 
of the state of Arkansas. The sheriff arrested 
McD. in pursuance of the mandate, but before 
he was delivered to T. he was released from the 
custody of the sheriff upon habeas corpus is- 
sued by a justice of the supreme court of the 
state, McD. thereupon commenced a suit 
against T. for malicious prosecution; and ob- 
tained from the supreme court of the state an 
order for the arrest of T. Being held in cus- 
tody under such order of arrest, T. presented 
a petition to this court for a habeas corpus, set- 
ting forth the facts and claiming his discharge 
on the ground that he was held in custody by 
reason of acts committed by him in pursuance of 
the laws of the United States and which were 
justified by those laws. Held, that the only 
acts charged upon T. were acts done by him as 
the agent appointed by the executive of the 
state of Arkansas, which acts were those pre- 
scribed by the act of congress of 1793 [1 Stat. 
302], now section 5278 of the Revised Statutes 
of the United States. 

2. This court therefore had jurisdiction, under 
section 753 of the Revised Statutes, to grant 
the writ of habeas corpus for the purpose of in- 
quiring into the cause of his restraint. 

3. The governors of the states and their agents, 
in reference to "the extradition of fu^tives from 
the justice of a state, are compelled to rely up- 
on the statutes of the United States for au- 
thority to do the acts required thereby, and the 
statutes of the United States, when complied 
with, afford them justification. 

4. The petitioner was therefore entitled to the 
writ of habeas corpus. 

1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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5. T-, who was simply the messenger of the 
state of Arkansas, was not bound to look into 
the indictment on which the requisition was 
founded, and determine at his peril whether it 
charged a crime within the meaning of the laws 
of the United States. 

6. The arrest of McD. was by order of the 
governor of the state of New York; and that 
whatever T. had done, in presenting the req- 
uisition to the governor, was only a ministerial 
act, for which he was justified by the direction 
of the governor and therefore he incurred no 
personal liability. 

7. The allegation of malice against T. did not 
change the case, so long as the acts- done were 
within the scope of the authority conferred upon 
him and justified by the laws of the United 
States. 

At law. 

John J. Allen and Chas. A. Ray, for peti- 
tioner. 
Sullivan, Kobbe & Fowler, in opposition. 



BENEDICT, District Judge. The petition- 
er, H. B. Titus, presents his petition for a 
writ of habeas corpus, directed to the sher- 
iff of the county of Kings, to the end that 
he may be discharged fi-om the custody of 
such sheriff. The facts upon which the pe- 
titioner bases his demand for a discharge 
are as follows: 

On the 7th day of November the governor 
of the state of Arkansas commissioned the 
petitioner to present to the governor of the 
state of New York the requisition of the gov- 
ernor of Arkansas for the surrender of a 
fugitive from justice from the state of Ar- 
kansas, named Augustine R. McDonald, to- 
gether with a duly authenticated copy of an 
indictment found against the said McDonald 
by the grand jury of Ashley county, Arkan- 
sas. In pursuance of his commission and 
the instructions of the governor of the state 
of Arkansas, the petitioner, as such agent, 
presented said requisition, together with said 
authenticated indictment, to the governor of 
the state of New York, who, thereupon, is- 
sued to the sheriff of the county of Kings 
his mandate directing the an-est of McDon- 
ald, and his delivery to the petitioner, the 
agent of the state of Arkansas duly commis- 
sioned and authorized to receive said fugi- 
tive, in accordance with the laws of the 
United States in such case made and pro- 
vided. The sheriff of Kings county on re- 
ceipt of the mandate of the governor arrest- 
ed McDonald for the purpose of delivering 
him to the petitioner in accordance with the 
terms of the mandate; but before such de- 
livery was made the fugitive was released 
from the custody of the sheriff upon habeas 
corpus tissued by a justice of the supreme 
court of the state of New York. After being 
so released McDonald brought an action for 
malicious prosecution against the petitioner, 
and obtained from the supreme court of the 
state an order for his arrest, in pursuance 
whereof he is now held in custody by the 
sheriff of Kings county. Being so detained 
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in custody, he presents his petition to this 
court, setting forth the above facts, and 
claims his discharge at the hands of this 
court, upon the ground that he is detained 
in custody by reason of acts, committed by 
him in pursuance of the laws of the United 
States, and which are justified by such 
laws. 

Notice of the application having been given 
to the attorneys for ilcDonald, at whose 
suit the petitioner is imprisoned they have 
apjieared, and, in opposition to the petition, 
deny the jurisdiction of this court to issue 
the writ of habeas corpus, upon the ground 
that the acts of the petitioner, which were 
the foundation of the action against him, ai'e 
not acts done in pui-suance of any law of the 
United States, and the further ground that 
the indictment, presented to the governor of 
the state of New York and upon which he 
issued his mandate to the sheriff, does not 
charge any crime of which the grand jury 
of Ashley countj', Arkansas, could take cog- 
nizance; whence it is concluded that all the 
proceedings towards the surrender of Mc- 
Donald were void, and afford no justification 
for tlie petitioner and no foundation for the 
intei-position of this court. 

By the constitution of the United States 
the whole subject of interstate extradition 
is remitted to the cognizance of the general 
government. This jurisdiction of the gov- 
ernment of the United States is exclusive. 
Prigg V. Pennsylvania, 16 Pet. [41 U. S.] 
G22. The act of 1793, now section 5278 of 
the Revised Statutes of the United States, 
provides the method by which such extradi- 
tion is to be accomplished. That statute au- 
thorizes the executive authority of any state 
from which a fugitive fr'om justice may have 
fled, to demand his return of the executive 
authority of the state to which such person 
has fled, upon producing to such executive 
a copy of an indictment found, or an afli- 
davit made before a magistrate of the state, 
charging the person demanded with having 
committed ti-eason, felony or other crime, 
such indictment or affidavit to be certified as 
authentic by the governor or chief magis- 
trate of the state from which the person so 
charged has fied. Upon receipt of the req- 
uisition and certified indictment, the execu- 
tive authority of the state, to which such 
person has fled, is authorized to cause him 
to be arrested and secured, and to cause no- 
tice of the arrest to be given to the executive 
authority making the demand, or to the 
agent of such authority appointed to receive 
the fugitive, and to cause the fugitive to be 
delivered to such agent when he shall ap- 
pear. 

The petition and accompanying documents 
disclose plainly that the only acts charged 
upon the petitioner, and because of which 
he is arrested, are acts performed by him 
as the agent appointed by the executive of 
the state of Arkansas in pursuance of the 
commission issued to him by such govern- 



or, which acts are those prescribed by the 
act of 1793 as above stated. 

The case of the petitioner, therefore, is 
that of a ministerial officer acting within 
the scope of an authority conferred upon 
him by the governor of a state, by virtue of 
the provisions of the act of 1793, who, being 
held in custody by reason of such acts, ap- 
plies for his discharge from such custody 
by virtue of the provisions of law found 
in chapter 13, tit 13, of the United States 
Revised Statutes. 

Those provisions of law make it the duty 
of the judges of the courts of the United 
States within their respective jurisdictions 
to grant writs of habeas corpus for the pur- 
pose of inquiring into the cause of restraint 
of liberty, where a prisoner is in custody for 
an act done or omitted in pursuance of a law 
of the United States. Rev. St. U. S. § 753. 
The question therefore is, whether the peti- 
tioner is in custody for acts intended to be 
covered by section 753 of the Revised Stat- 
utes of the United States. 

It is contended, in opposition to the peti- 
tion, that acts performed in and about the 
surrender of fugitives from justice are not 
acts done in pursuance of the laws of the 
United States, but are the acts of a govern- 
or of a state done in discharge of his duty, 
to the state and not otherwise. Reliance is 
plaqed upon the case of Kentucky v. Denni- 
son, 24 How. [65 U. S.] 66, for this position. 
But I do not find the position to be support- 
ed by the authority referred to, nor do I 
consider it tenable on principle. The case 
of Kentucky v. Dennison [supra] simply de- 
cides that the supreme court of the United 
States has no power to issue a mandamus 
to compel the governor of a state to cause 
the suiTender of a fugitive when demanded 
by the executive of the state from which 
he has fled. The question here raised could 
not arise in that case, for the reason that in 
that case the governor of Ohio refused to act 
at all. Here the governors respectively have 
acted, and the acts performed are those re- 
quired by the laws of the United States to 
be performed. 

It seems clear that the authority exercised 
is an authority confeiTed by the laws of 
the United States and by no other laws. 
The supreme court of the United States in 
Prigg V. Pennsylvania [supra], when speak- 
ing of the act of 1793, say: "As to the au- 
thority so conferred upon state magistrates, 
while a difference of opinion has existed and 
may exist still on the point in different 
states, whether state magistrates are bound 
to act under it, none is entertained by this 
court that state magistrates may, if they 
choose, exercise that authority unless pro- 
hibited by state legislation." So in Ken- 
tucky v. Dennison, where it was argued that 
the act of 1793 must be held to speak only 
to state authorities, and to leave its execu- 
tion wholly to the authorities of the states 
themselves, and therefore to be void, the su- 
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preme court, maintaining the validity of the 
act, declares that the act malies it the duty 
of the state executive to cause a fugitive 
from justice to he delivered up, and that "as 
the duty of the governor of the state where 
the fugitive was found is in such case mere- 
ly ministerial, without the right to exercise 
either executive or judicial discretion, he 
could not lawfully issue a warrant to arrest 
an individual without a law of the state or 
■congress to authorize it." 

There are no laws of the state to authorize 
the acts specified in the act of congress. 
The governors and their agents are compel- 
led, therefore, to rely upon the statute of the 
United States, for authority to do the acts 
required thereby, and the statute of the 
United States affords them justification. 

It seems impossible, therefore, to hold that 
when they so act they act otherwise than in 
pursuance of a law of the United States. In 
so acting they but discharge an absolute 
obligation created by a law of the United 
States which they are bound to perform, and 
for which there is no other law, and their 
acts are none the less acts done in pursuance 
of a law of the United States, because, as 
decided in Kentuclcy v. Dennison, there is 
no power in the general government to use 
coercive measures to compel performance. 

This view of the scope of section 753 ap- 
pears to be in harmony with the object of 
the statute, which plainly is intended to af- 
ford to all persons arrested for acts done 
in discharge of obligations to the United 
States and arising under the constitution 
jind laws thereof, a summary method of ob- 
taining release from unjust Imprisonment. 
Certainly those are entitled to such protec- 
tion and are clearly within the spirit of the 
Act, who in conformity with a law of the 
United States, exercise that portion of the 
delicate and important power in respect to 
fugitives from justice granted by the con- 
stitution to the national government, which 
has been called into operation by the act of 
1793— a power of necessity belonging to the 
national government, but which operates 
largely, If not exclusively, in the interest 
of harmony between the states. 

Entertaining these views, which find sup- 
port in the Case of Smith [Case No. 12,- 
9GS], I am bound to hold that the petitioner 
Is entitled to, require of this court a writ 
of habeas corpus, to the end that an inquiry 
Tje had into the causes of the restraint of his 
liberty. 

A further question presented by the peti- 
tion has been discussed upon this motion 
and may here be decided. It arises out of 
the matter charged in the indictment, which 
accompanied the requisition of the governor 
of Arkansas and disclosed the judicial pro- 
ceeding in Arliansas upon which the siu'- 
render of the fugitive was demanded. 

The contention upon the indictment is, 
that it is an indictment foimd by the grand 
jury of Ashley county, Arkansas, and under- 



takes to charge McDonald with a crime not 
cognizable by any court of the state of Ar- 
kansas, the charge being subornation of per- 
jury, committed within such state, in pro- 
curing one Martin to commit wilful perjury 
within said state before a United States com- 
missioner, in a deposition taken by such 
commissioner to be used in an action then 
pending between said McDonald and the 
United States. This indictment, it is said, 
is void, because it charges no crime within 
the jurisdiction of a grand jury of the state 
of Arkansas, and renders all the proceed- 
ings taken in regard to the surrender of the 
fugitive, void— whence it is concluded that 
the acts performed by the petitioner cannot 
be held to be acts done in pursuance of a 
law of the United States. 

But I cannot accede to this view. If it 
be true that it is competent for this court 
to look into the indictment transmitted by 
the governor of Arkansas and authenticated 
by him, and if this court can be called upon 
to determine whether a crime has been char- 
ged therein in the manner required by the 
laws of the state of Arkansas, and whether, 
as matter of law, subornation of pei-jury 
committed within the state of Arkansas can 
by the laws of the state of Arkansas be 
made an offence against the laws of that 
state, when the perjury is committed before 
a United States commissioner in a deposi- 
tion taken to be used in a court of the Unit- 
ed States, still it cannot be that the petition- 
er, who is simply a messenger of the gov- 
ernor of the state of Arkansas, and who is 
not alleged to have done otherwise than 
is required by his commission, was bound to 
look into the indictment, and required at his 
peril to determine whether it charged a 
crime within the meaning of the laws of 
the United States. The petitioner did not 
arrest the fugitive nor demand" his arrest. 
The arrest was made by direction of the 
governor of the state of New York, upon 
the demand of the governor of Arkansas. 
And if there can be said to have been any- 
thing done by the petitioner in respect to 
the arrest of the fugitive, which could render 
him liable in an action for malicious prose- 
cution, his acts are plainly ministerial and 
he is justified therefor by the directions of 
the governor. 

The jurisdiction of the executive of the 
state over the subject matter is clear, and 
the petitioner has done no more than is pre- 
scribed to be done by the laws of the Unit- 
ed States, acting under the directions of the 
executive, who, by the same law, was au- 
thorized to give such direction. No personal 
liability was therefore incurred. 

Nor is the case changed by the allegation 
that the motives actuating the petitioner 
were malicious. So long as the acts done 
were within the scope of the authority con- 
ferred upon him and justified by the laws of 
the United States, it matters not what feel- 
ings the petitioner entertained towards the 
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fugitive, nor wliat result lie hoped would fol- 
low from the action taken by the governor 
of the state. My determination therefore is, 
that the petitioner is entitled to his writ of 
habeas corpus as prayed for. 



Case Wo. 14,063. 

TITUS et al. sr. HOBART. 

[5 Mason, 378.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1829. 

Insolvency — Discharge — Efpect of is Another 

State— Remedies — Lex Foki. 

1. Where a contract is made between citizens 
of the same state, and the defendant is after- 
wards discharged under the insolvent act of such 
state from imprisonment, and his person is ex- 
empted from future imprisonment thereon; still, 
if the contract itself is not discharged, a general 
judgment will be entered against him iipon a 
suit brought in another state, according to the 
lex fori. 

[Cited in Towne v. Smith, Case No. 14,115.] 
[Cited in Hochstadter v. Hays (Colo. Sup.) 17 
Pac. 292.] 

2, No state regards the forms or modes of 
remedies in other states to enforce contracts; 
but acts upon its own processes only, 

[3. Cited in New England Screw Co. v. 
Bliven, Case No, 10,156, to the point that state 
statutes are rules of decision in the courts of the 
United States when they prescribe a law gov- 
erning the right or title in litigation, but are 
not allowed to interfere with the processes or 
modes of procedure of the tribunals of the 
United States.] 

Assumpsit on a promissory note, dated at 
New York on the 27th of September, 1827, 
whereby the defendant [Enoch Hobart] 
promised the plaintifiCs, by their partnership 
name of Titus & Hicks, to pay them $368.85, 
in six months after date. The declaration 
also contained the usual money counts. 
The case came before the court, by the 
consent of parties, upon a question what 
judgment ought to be rendered upon the 
following facts. The note was given in 
New .York by the defendant, then an in- 
habitant of New York, to the plaintiffs 
[William A. Titus and another], then mer- 
chants in New York. It was not paid when 
it fell due. On the 5th of April, 1828, the 
defendant took the benefit of the insolvent 
act of New York, and received his cei*tifi- 
cate from the recorder of the city of New 
York, whereby it was declared "that the 
person of the said insolvent shall be forever 
hereafter exempted from imprisonment for, 
or by reason of, any debt or debts due at 
the time of making the said assignment, or 
conti-aeted for before that time, though 
payable afterwards, and if in prison from 
his imprisonment; and all sheriffs and 
other officers are authorized to cease from 
imprisoning hereafter the said insolvent on 
any writ, process, or execution, for any 
such debt or debts as aforesaid," 

1 [Reported by William P. Mason, Esq.] 



Mr. Ward, for defendant, contended, that 
the judgment and execution ought to go- 
only against the goods and estate of the de- 
fendant, and he cited Hinkley v. Marean 
[Case No. 6,523]; [Ogden v. Saunders] 12 
Wheat. [25 U. S.] 213; 5 Mass. 509; 10 Mass. 
337, 

Mr. Dunlap, for plaintiff, argued, that the- 
judgment ought to be general, and he cited 
[James v. Allen] 1 Ball. [1 U. S.] 190, 191; 
Hinkley v. Mai'ean [supra], 

STORY, Circuit Justice. This ease differs 
from that of Hinkley v. JIarean [Case No. 
6,523], in one circumstance only, and that 
is, that both of the parties were citizens of 
New York at the time of the discharge and 
certificate gi-anted to the insolvent. There 
is no pretence to say, that the insolvent 
act of New York operates a discbarge or 
dissolution of the contract It purports ta 
do no more than dischax'ge the person from 
Imprisonment for antecedent debts. Now, 
nothing is better settled, than that the ef- 
fect of such a discharge is purely local. It 
is addressed to the courts of the state, un- 
der whose authority the exemption is al- 
lowed. But it has nothing to do with the 
process, proceedings, or judgments of the 
courts of other states; which are governed 
altogether by their own municipal juris- 
prudence. Whenever a remedy exists, it is 
administered according to the lex fori, and 
such judgment is given, as the laws of the 
state, where the suit is brought, authorize; 
and not such, as the laws of other states 
authorize. The distinction between the 
obligation of contracts, and the mode of ap- 
plying remedies thereto, is well established. 
The foiiner is universally recognized ac- 
cording to the law of the place, where the 
contract is made; the latter is bounded b.v 
the territorial limits, and is not of efiiciency 
elsewhere. A general judgment therefore, 
according to our law, must be entered; and 
not such a judgment, as might be taken in 
New York under the insolvent act, even if 
it would be a judgment limited to the goods 
and estate of the insolvent. Judgment ac- 
cordingly. 



TITUS (SHIRLEY v.). See Case No. 12,790, 



Case No, 14,064, 

In re TIVOLI BREWING CO. 



[11 N. B. R. 470.] 1 
District Court, S. D. New York. 



1875. 



Bankruptcv — Failure to Pat Commbrciai. Paper 
— FoRTi* Days' Limit — Premature Petitio.v. 

The petition in this case was filed June 19, 
1874, the only act of bankruptcy alleged being a 
failure to pay the commercial paper of the debt- 
or, which fell due June 4, 1874, Held, that as 
under the amendment of June 22, 1874 [18 Stat. 

1 [Reprinted by permission.] 
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. 178], no person can be adjudged a bankrupt for 
failure to pay commercial paper before the ex- 
piration of forty days from the maturity of the 
said paper; and as tiiis provision applies to cases 
commenced since December 1, 1873, this peti- 
tion stands as having been prematurely filed and 
cannot be amended, and must therefore be dis- 
missed; without costs. 

In bankruptcy. 

BLATCHFORD, District Judge. The peti- 
tion in this case, in involuntary bankruptcy, 
■was filed June 19. 1874. The only act of 
bankruptcy it alleges is the failure to pay 
commercial paper which fell due June 4^ 1874. 
As under the act of June 22, 1874, no person 
can be adjudged a bankrupt for the failure to 
pay commercial paper, on a petition filed be- 
fore the expiration of forty days from the 
maturity of the paper (instead of fourteen 
days, as under the former law); and as this 
provision applies to cases commenced since 
December 1, 1873, this petition stands now as 
having been prematurely filed, and cannot be 
availed of after the expiration of the forty 
days, and cannot be amended, but must be 
dismissed, without costs. 



TOBACCO (UNITED STATES v.). See Case 
No. 16.527. 

TOBACCO FACTORY (UNITED STATES 
V,). See Case No. 16,528. 



Case No. 14,065. 

TOBEY V. COUNTY OP BRISTOL et al. 

[3 Story, 800.] i 

Circuit Court, D. Massachusetts. May Term, 
1845. 

Counties — Agreesient to Arbitkate Claim — 
Legislative Act— Revocation — Coukts — 

CoxcnuRENT JCKISniCTIOX. 

1. Where the legislature of Massachusetts 
passed a resolve, authorizing the county com- 
missioners of Bristol to examine the claims of 

,the plaintiff against the county, and to make 
him proper allowances therefor; and also to re- 
fer his claims to the determination of arbitrators 
mutually chosen by themselves and the plaintiff, 
which determination should be final; and after- 
ward, accordingly, the plaintiff presented his pe- 
tition to the county commissioners, praying them 
to refer all his claims to arbitrators, and they 
passed an order to refer certain of his claims, 
but not all, to which the plaintiff declined to ac- 
cede, and brought the present bill to compel the 
commissioners to refer the whole of his claims, 
and to agree upon arbitrators selected from the 
schedule of persons offered by the plaintiff, — 
it was hdd, that the commissioners had no au- 
thority under the resolve to submit a part of the 
"plaintiff's claimi,, without submitting all. 

2. The act of the commissioners, in oxectiting 
the authority under the resolve, was not found- 
ed in a contract, but was an exercise of ju- 
dicial functions. 

3. Were it otherwise, a court of equity would 
not enforce an agreement to submit a question 
to arbitration: and the present case was not 
one, in which a specific performance could be 

1 [Reported by William W. Story, Esq.] 
23fed,cas. — 8y 
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decreed, since such a decree might be both im- 
practicable and inequitable. 
[Cited in Tufts v. Tufts, Case No. 14,233.] 
[Cited in Corbin v. Adams, 76 Va. 61.] 

4. The proper remedy of the plaintiff against 
the defendants for a refusal to act judicially 
under the resolve, was by mandamus. 

[Cited in Coles v. Peck, 96 Ind. 341.] 

5- This court, as a court of equity, possesses 
no revisory power over the state courts, in the 
. exercise of their jurisdiction. 

6. An agreement to submit a question to 
arbitration will not be enforced in equity, but 
must depend on the good faith and honor of the 
parties; but an award under such an agree- 
ment will be enforced. 

[Cited in Laflin v. Chicago, W. & N. Ry. Co., 
34 Fed. 864.] 

[Cited in Chamberlain v. Connecticut Cent. R. 
R., 54 Conn. 487, 9 Atl. 244; Knaus v. 
Jenkins, 40 N. J. Law, 293; Noyes v. Marsh, 
123 Mass. 287; Pearl v. Harris, 121 Mass. 
393; Sanford v. Commercial Travelers' Mut 
Ace. Ass'n (Sup.) 33 N. Y. Supp. 513.] 

7. "Courts of equity never enforce the specific 
performance of any agreement, where the decree 
would be a vain and imperfect act, or where the 
specific performance might be productive of in- 
justice to the parties. 

[Cited in Tufts v. Tufts, Case No. 14,233; 
Tscheider v. Biddle, Id. 14,210.] 

[Cited in Danforth v. Philadelphia & C. M. 
Ry. Co.. 30 N. J. Eq. 16; Knaus v. Jenk- 
ins, 40 N. J. Law. 293; Werden v. Graham, 
107 111. 180.J 

8. An agreement to submit a matter to arbi- 
tration, is, both at law and in equity, revocable 
before the award is given, but not afterward; 
and it cannot be made irrevocable by any agree- 
ment of the parties. 

[Cited in Guaranty Trust & Safe Deposit Co. 
v. Green Cove Springs & M. R. Co., 139 U. 
S. 143, 11 Sup. Ct- 514; Rowe v. Williams, 
97 Mass. 166.1 

9. The specific performance of an agreement 
is not a matter of right, which a party can de- 
mand from a court of equity, but is merely a 
matter resting in the sound discretion of the 
court. 

[Cited in Trott v. City Ins. Co.. Case No. 14,- 
189; Hankinson V. Page, 31 Fed. 188.] 

10. This court has ample power to entertain 
a cause over which the state court has jurisdic- 
tion, provided this court have full concurrent 
jurisdiction. 

This was a bill in equity. The bill was 
amended at different times, and, as amended, 
in substance slated, that in the year 1838, 
Jonathan Tobey made a contiaet with the 
said county of Bristol, whereby he undertook 
to work, build and construct a public road 
In the said county, from the town of Taunton 
.to the town of New Bedford, in considera- 
tion of a sum of money to be paid to the 
plaintiff by the said county, which contract 
was first made in behalf of the said county 
by their commissioners of highways, who at 
the same time engaged that the said road 
had been duly located by them, and the lo- 
cation thereof was afterwards ratified by the 
county commissioners of the said county. 
That, at the time of making the original con- 
tract, he agreed with the said commissionei-s 
to procure the location and construction of a 
highway in the county of Plymouth, Massa- 
chusetts, at his own proper charge, without 
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whieJi the highway first mentioned would 
have been of no public utility; that by the 
neglect of the said commissioners of high- 
ways to cause their location of the said road 
to be duly recorded, the plaintiff experienced 
great inconveniences in working and eon- 
stnicting the said road, and for the same 
cause, was for a long time unable to procure 
the location and construction of the said 
highway in the said county of Plymouth, ac- 
cording to his said undertaking and agree- 
ment, in eonsidei-ation whereof the said com- 
missioners of highways undertook and prom- 
ised the plaintiff that all damages, which 
should be or had been sustained by him, by 
reason of their neglect as aforesaid, should 
be made good to him, and that he should be 
paid for procuring the location of the said 
highway in the said county of Plymouth, 
and, in the mean time, the plaintiff diligently 
prosecuted the work of building the road fii"st 
mentioned, and completed the same early in 
the 3'ear 1830; but by reason of the said 
neglect on the part of the said commissionei*s 
of highways as aforesaid, he was unable to 
procure the location and construction of the 
said highway in Plymouth county, until sev- 
eral years afterwards, and finally procured 
the same at a great sacrifice of time and of 
money, and to the postponement and injury 
of his own private affairs. That the county 
of Bristol did not pay the plaintiff for the 
said work and services, nor for the said dam- 
ages, except as to a small part, and that, 
after repeated offers to submit the question 
to a board of arbitration, he finally was 
obliged to bring his action at law against 
the said commissioners, and after great ex- 
pense and loss of time, and making gi-eat 
sacrifices to pay the debts he had incurred 
in making the said highway, he finally re- 
covered judgment against the said county of 
Bristol, and also against the said commis- 
sioners of highways, which was assumed by 
the said county, and obtained payment for 
the greater part of his said claims 'for work 
and some of his services and expenditures; 
yet he never has been paid for all his dam- 
ages occasioned by the said neglect of the 
said commissioners of highways as aforesaid, 
which have been veiy great and distressing, 
nor for his pecuniary losses and distresses 
by the grievous and unreasonable neglect of 
the said countj' of Bristol to pay him his 
just dues as finally settled in this court. 
That being fully convinced, that the said 
county of Bristol were bound in equity and 
conscience to make good to him his said 
damages, losses and expenditures, he expos- 
ed the whole subject before the legislature 
of the said commonwealth by a petition, by 
him preferred to that body, who, after a full 
hearing of the parties, passed a resolve for 
the relief of the plaintiff. That the county 
commissioners of the said county of Bristol, 
having been authorized by the said resolve 
to refer the said claims of the plaintiff to 
the determination of arbitrators, mutually to 



be selected by them and the plaintiff, the 
plaintiff, on the 9th day of June, 1839, pre- 
sented his said claim against the said county 
of Bristol, to the county commissioners of 
the said county, for the year aforesaid, then 
in session, and thex'eupon an agreement was 
entered into between your orator and the said 
commissioners to refer the same to the ar- 
bitrament and final award of Theron Metcalf. 
John "VV. Ldncoln and Artemas Hale, Es- 
quires; but the schedule of the said claims 
not having been annexed, was lost by acci- 
dent, and not 'by any fault of the plaintiff, 
and thereupon the plaintifl" drew up ancther 
schedule thereof, to be annexed to the said 
agreement, and offered tile same to the said 
commissioners for that purpose, but which 
they declined receiving, and insisted upon a 
copy of the original claim and schedule, 
which it was not in the power of the plaintiff 
to make, as it was drawn up by his counsel, 
and no copy was preserved. After consid- 
erable delay and ineffectual attempts on the 
part of the plaintiff to have the said refer- 
ence proceed, he, on the 7th day of July, 184:0, 
made and presented to the said commission- 
ers his petition, by which he recapitulated 
the circumstances of the loss of the said 
schedule, and offered to submit his claims 
as then and before presented, to the said 
referees, and further offering to enter into 
an additional agreement, by which all the 
circumstances attending the said loss, should 
be also submitted to the consideration of the 
said referees, but that the said plaintiff and 
the said county commissioners and the said 
(-ounty declined and refused to accept the 
said offer and complete the said agreement, 
pretending that Leonard Tobey, a brother of 
the said plaintiff, had been induced by the 
plaintiff to write to one of the said referees, 
John W. Lincoln, and to request him to de- 
cline serving as a referee in the case. Where- 
as the plaintiff then declared, and now de- 
clares, that if any siich letter was written, 
it was written without his knowledge, re- 
quest or assent, that he had no agency what- 
ever in causing it to be written, but was de- 
sirous that the said referees should proceed 
to arbitrate and award, respecting said 
claims. And that afterwards. May 22nd, 
1842, at a meeting of said commissioners, 
preferred to them his petition in writing, 
and therewith also a full account of his said 
claim, and calling their attention to the said 
resolve, respectfullj' requested them to agree 
to refer all his said claims to disinterested 
men, that the same might be finally settled 
and disposed of. And the said commission- 
ers, after a full hearing by counsel, both on 
behalf of the said county, and on behalf of 
the plaintiff; took time to advise thereupon, 
and at their meeting in the month of Septem- 
ber, of the same year, resolved and agreed 
to grant the prayer of the plaintiff's said 
petition, and to refer the said claims to the 
determination of arbitrators, to be mutually 
chosen in pursuance of the said resolve, and 
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caused the entry of their said resolve and 
agreement to be made upon their records, by 
James Sproat, the clerk of the said commis- 
sioners. That he thereupon presented to tlie 
said commissioners a paper containing the 
names and additions of persons in all re- 
spects qualified" and suitable to be selected 
as such arbitrators, and requested the said 
commissioners to select three o'f the persons 
therein named as arbitrators, and having pre- 
sented the same to the said commissioners, 
they agreed that they were suitable persons 
for such arbitmtors, and that they would se- 
lect from among them, three persons who 
should compose that board, and the plaintiff 
consented thereto. But that the said com- 
missioners deferred making such selection, 
and on the 22nd day of November following, 
at a meeting of the said commissioners then 
held, they wholly declined and refused to 
make the said selection in pursuance of their 
resolve and agreement aforesaid, and passed 
a formal resolve by which they offered to 
refer a small portion of the plaintiff's said 
. claims, and declared themselves ready to pro- 
ceed to the said selection of arbitrators. 
That whatever was alleged to have been 
done by Leonard Tobey, a brother of the 
plaintiff, to induce the said failure, was whol- 
ly unauthorized by the plaintiff, and that it 
was wholly out of his power to make a copy 
of the original schedule of claims designed 
to be referred, and which was lost by acci- 
dent. That on the 22nd day of the said No- 
vember, the plaintiff again appeared before 
the said commissioners, and made his peti- 
tion in writing, praying them to proceed to 
the selection of referees tQ hear and deter- 
mine respecting the said claims, according 
to their agreement on the said twenty-second 
day of September. Whereupon the said com- 
missioners agreed to make the said selec- 
tion, upon condition that large portions of 
the said claims, specified in their agreement, 
should be excepted in the said reference, 
and not considered by the referees, and re- 
fused to proceed to such selection unless the 
plaintiff would accede to the said condition. 
But that the said commissioners, by an or- 
der then passed, wholly refused to proceed 
to the said selection, according to their said 
agreement; but declared themselves ready 
to proceed to the said selection, in order to 
arbitrate upon a part of the said claims 
only; and also, at their sittings in the 
month of August, one thousand eight hun- 
dred and forty-three, when again requested 
by the plaintiff to proceed to the said selec- 
tion of referees, the said commissioners 
again declared their willingness to proceed 
to such selection only upon the same condi- 
tion, that is to say, to arbitrate a part only 
•)f the plaintiff's claims. 

The bill prays, that the said county of 
Bristol may be compelled by the decree of 
this honorable court, specifically to perform 
their said agreement with the plaintiff, and 
that the said Whitmarsh, Brownell and 



Briggs, or their successors in the office of 
county commissioners for the said county, 
may be compelled, by the decree of this hon- 
orable court, to proceed to select from the 
schedule of the names of the persons so pre- 
sented and delivered to them for that pur- 
pose, as aforesaid, by the plaintiff, three per- 
sons, to whose determination and final 
award, the said claims of the plaintiff may 
be referred, according to the provision of 
the resolve of the legislature of the common- 
wealth of Massachusetts, before referred to, 
the plaintiff hereby offering specifically to 
perform the said award on his part, and to 
submit his said claims, to the three persons 
whom the said commissioners shall select 
from the said schedule, according to his said 
agreement, and that the determination of the 
three persons so selected, shall be final and 
conclusive, upon all his claims against the 
said county: and that the plaintiff may have 
such further and other relief in the premises, 
as may seem meet and the circumstances of 
this case require. 

The petition to the legislature, referred to 
in the bill, was as follows: 

"To the Honorable Senate and House of 
Representatives of the Commonwealth of 
Massachusetts in General Court Assembled: 
Respectfully represents Jonathan Tobey, of 
Tiverton, in the county of Newport, and state 
of Rhode Island, that on the first day of Jan- 
uary, A. p. 1S28, he contracted with the 
county *of Bristol, in the said Massachusetts, 
to make a road, then said by the highway 
commissioners of the said Bristol, to have 
been legally located by them, which, togeth- 
er with a contemplated new road in Plym- 
outh county, would open a new and more 
eligible avenue from Taunton to New Bed- 
ford: and your petitioner at the same time 
undertook to procure the location of the con- 
templated part of the said road in Plymouth 
county. That by reason of an omission by 
the said commissioners of Bristol county, to 
record their said location of the said road, 
the same was illegal, and your petitioner 
was put to great expense and delay to pro- 
cure the legal location of the said road in 
Plymouth county, and the working of the 
same. Whereupon the said original contract 
was mutually waived by your petitioner and 
the agents of the said Bristol county, and 
the commissioners thereof undertook and 
promised him to pay and indemnify him for 
all expenses, costs, charges, losses, delays 
and labors and additions by reason of the 
said omission to make a record as aforesaid. 
And your petitioner now alleges and shows 
that he has fully complied with all his under- 
takings in every particular, and that the said 
road is a very useful one for the county. 
But your petitioner shows that the said coun- 
ty did not perform their contracts, but for 
a long time delayed payment, and though 
the said road was accepted by the said coun- 
ty, in June, A. D. 1830, as being comp>eteIy 
worked according to contract, your petition- 
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er was obliged to hare recourse to suits at 
law, and obtained partial recompense by the 
verdicts of juries, in the circuit court for 
aiassachusetts district. And now your peti- 
tioner represents that the long delay of pay- 
ment on the part of the said county of Bris- 
tol and the said commissioners, has operated 
vei-y injuriously upon him, and for the last 
ten years has kept him in perplexity and em- 
barrassments, and that he has suffered great 
losses, which could not, by the rules of law, 
be inquired into and passed upon by the ju- 
ries who tried his cases. That -two law 
suits, one with the county, and another with 
the said commissioners, succeeded in obtain- 
ing for him but very partial compensation, 
since he has paid, for counsel fees and inci- 
dental charges, large sums of money, and his 
embarrassments, expenditures, time and la- 
bor growing out of the said omission of the 
said commissioners to make their said rec- 
ord, and for which they promised indem- 
nity in full, have occasioned losses and dam- 
ages to him far exceeding the amounts 
covered by the aforesaid judgments. And in- 
asmuch as the present board of county com- 
missioners do not feel authorized to indem- 
nify your petitioner for his losses, expendi- 
tures, labor and delays aforesaid, and inas- 
much as it may be doubtful how far they 
would be justified by law in so doing, your 
petitioner respectfully asks your honorable 
body to pass a resolve by which the county 
commissioners of Bristol county may be 
authorized to investigate the items of your 
petitioner's claims, and make an equitable 
settlement of the same on the part of the 
said county, with your petitioner, or, if they 
see fit, refer the same to the arbitrament 
and determination of such pei-son or persons 
as may be mutually agreed upon by the said 
commissioners and your petitioner. And as 
in duty bound will ever pray." 

The resolve of the legislature was as fol- 
lows: 

"Commonwealth of Massachusetts, in the 
Year One Thousand Eight Hundred and 
Thirty-Nine, Resolve on the Petition of 
Jonathan Tobey: Resolved, for the reasons 
set forth in the said petition, that the county 
commissioners of the county of Bristol be 
authorized to examine the claims which the 
said Jonathan Tobey alleges he has against 
the said county, and for which he has no 
legal or equitable remedy, and to make him 
such allowances therefor as to them may 
seem expedient, just, and right; and the 
said commissioners are further authorized, 
if they see fit, to refer the claims of the 
said Tobey to the determination of arbitra- 
tors mutually selected by themselves and 
the said Tobey; the decision of the said 
commissioners or of the said arbitrators in 
the premises to be final." 

The original answer of the county was as 
follows; 

"That they have been informed, and be- 
lieve it to be true, that the said Tobey con- 



tracted with the inhabitants of the said 
county of Bristol, to build the highway in 
the said bill mentioned as lying within the 
limits of the said county of Bristol, and such 
acceptance was declared and recorded on 
the 29th day of June, in the year 1830. That 
the inhabitants of the said county of Bx-istol, 
through their dujy constituted agents, deem- 
ing the claims .made by the said Tobey, on 
account of the building of the said road, un- 
founded and unjust, declined to pay the 
same, and the same were the subject of an 
action at law, brought and tried in this hon- 
orable court. These respondents have no 
knowledge, belief, or information, save what 
is contained in the said bill, as to any propo- 
sition for any arbitration, such as is men- 
tioned in the second interrogatory. That 
the said Tobey did bring an action at law 
against certain persons who formerly were 
county commissioners for the said county of 
Bristol, and these respondents crave leave to 
refer to the record of the said suit now re- 
maining in this honorable court, as evidence 
of the cause of action and what was recov- 
ered therein. And the said county of Bristol 
had always, until the resolve of the legis- 
lature conferred on their agents authority 
to do so, refused to pay anything, either to 
the said Tobey or the said defendants who 
were sued by him, in the action last afore- 
said, and after obtaining the authority so 
to do, by the resolve last aforesaid, they 
paid unto the said defendnnts the sum of 
?6o03.0S. That the said Tobey did present 
his petition to the legislature, but the re- 
spondents have no knowledge that the coun- 
ty commissioners of the county of Bristol 
were present before the committee when 
the same was heard, and w^hen the resolve 
passed. Thomas A. Greene, Esq., one of the 
said commissioners, was a member of the 
legislature. That the said Tobey did pre- 
sent to the then county commissioners of 
Bristol county, some time in the year 1S39, 
but the precise time is not now known to 
these respondents, his petition founded on 
the said last mentioned resolve, and also a 
statement of his claims, which differed ma- 
terially from the statement afterward made 
by him and annexed to the said bill. And 
the said commissioners agi-eed to refer tlie 
said claim to the arbitration of three per- 
sons who were designated and agreed upon; 
but the said Tobey, or Leonard Tobey, a 
brother of the said Tobey, as your respond- 
ents are informed and believe, afterward 
eairied away the said statement of claims, 
and the said Tobey, though requested, has 
ever since refused to restore the said state- 
ment, or to furnish one similar thereto. 
That the said Leonard Tobey, at the instiga- 
tion, as your respondents believe, of the 
said Jonathan Tobey, after the said arbitra- 
tion Avas agreed upon, wrote to John W. 
Lincoln, Esq., who was selected as one of 
the said arbitrators, requesting him not to 
act as referee in the said case. And no ar- 
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bitration was had in the said matter. That 
the said board of county commissioners did 
not act further on the petition of the said 
Tobey, and a similar petition came on to he 
heard before the present board, consisting, 
of the persons "who are named as defendants 
in the said bill. 

"And these respondents further say, that 
after hearing and considering the petition 
of the said Tobey, the present board caused 
its clerk to make the following record: 'Jon- 
athan Tobey now on this 22nd day of No- 
vember, 1842, moves the hon. county com- 
missioners to proceed to the selection of ref- 
erees, to whom to refer the claims of Jona- 
than Tobey against the county of Bristol, 
according to the decision of this hon. court, 
made September term, 1842, On this mo- 
tion, ordered that the commissioners will re- 
fer all claims which Jonathan Tobey has 
presented against the county of Bristol, ex- 
cepting such claims as have been embraced 
in the said Tobey's suits against the said 
county, and against Noah Claflin and others, 
and also excepting all the claims the said 
Tobey has presented arising out of his prose- 
cution of his suit against the said Noah 
Claflin and others, which said suits were 
Instituted and prosecuted in the United States 
<;ourt, and are now ready to proceed to the 
selection of referees.* And these respond- 
ents deny that any other record has at any 
time been made by the order of the said 
hoard, or that the said board hath passed 
any other order or made any other assent 
respecting an agreement to refer the claims 
of the said Tobey, except what is shown in 
and by the record last aforesaid. And that 
they have no recollection that the said board 
of county commissioners ever declared that 
the names of persons presented by the said 
Tobey were the names of suitable persons 
for arbiti-ators, and they do not admit it to 
be true that the said board ever made any 
such declaration. And these respondents de- 
ny that the said board of county commis- 
sioners ever agreed, that they would select 
three of them to be arbitrators, as is men- 
tioned in the said bill. These respondents 
admit, that the said board have declared, as 
appears in and by the said record, that part 
of the claims made by the said Tobey, ought 
not to be, and so far as the said board could 
determine, should not be submitted to arbi- 
tration. And the said board always has re- 
fused, and doth now refuse, to consent to 
any arbitration which shall embrace any 
such claims, deeming it unfit so to do. And 
these respondents say, that by force of the 
statute laws of the commonwealth of Massa- 
chusetts, and of the resolve of the legislature, 
it is left entirely to the discretion of the said 
board whether or no any arbitration what-, 
ever should take place: that it was not the 
intention of the legislature to subject the in- 
habitants of the county of Bristol to the pay- 
ment of claims, which had no foundation, 
either in law or equity, as the said Tobey's 



claim avowedly had not, except by the free 
choice of the representatives of the said in- 
habitants, viz.: the said board of county com- 
missioners. That it was not the will of the 
legislature to compel the said board either 
to agree to a reference or to select the arbi- 
trators: that the fii-st was to be done only if 
the said board saw fit, and the second by 
mutual consent; and they pray the judg- 
ment of this honorable court, whether the 
said board, acting in a judicial capacity, un- 
der and by virtue of the said resolve and of 
the statute laws of Massachusetts, can be 
compelled by the decree of this honorable 
court to exercise its discretion, or to refer 
the claims of the said Tobey annexed to the 
said bill, when the said board explicitly de- 
clares that it does not think it fit to do so. 
And these respondents further insist and 
submit to this honorable court, that the said 
board of county commissioners are created 
and established by, and hold their jurisdic-, 
tion and authority under the statute laws of 
the commonwealth of Massachusetts, and 
under and by virtue of the law of that com- 
monwealth, the supreme judicial court of 
that commonwealth has a general power of 
• supervision and control over the said board, 
[according to the course of the common law, 
by writ of mandamus and other proper pro- 
cess: and if it be ti-ue, as is alleged in the 
said bill, that it is fit and proper that the 
said board should be compelled to proceed 
to the selection of referees, (which these re- 
spondents deny,) the only proper means so to 
compel them is by a writ of mandamus, 
which affords a plain, adequate and complete 
remedy, according to the course of the com- 
mon law. And these respondents further in- 
sist and submit that no agreement such as 
a couit of equity can or will specifically en- 
force, is shown hj the said bill. And these 
respondents further answering say, that the 
said board was induced to come to the de- 
cision which appears in this record, partly 
by reason of petitions from sundry inhabit- 
ants of the said county, in aid of the said 
petition to the said board, and these respond- 
ents are now informed and believe that sig- 
natures were obtained to the said petitions 
by the said Tobey by misrepresentations, to 
wit: that the said Tobey represented to sign- 
ers of the said petitions that the said com- 
missioners were desirous that such petition 
■ should be presented, and they crave leave to 
exhibit proof thereof if the same shall be- 
come material. And the respondents pray 
that they may be hence dismissed with their 
reasonable costs and charges in this behalf 
unjustly sustained." 

The original answer of the county com- 
missioners was exactly similar. The an- 
swers of the county to the amended bill were 
substantially as follows: They admit that 
on the 9th day of June, in the year 1839, 
the said Jonathan Tobey did present to the 
then county commissioners of the said coun- 
ty of Bristol, a claim against the said conn- 
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ty, and that an agreement was entered into 
between the said Tobey and the said com- 
missioners to refer the same to the arbitra- 
tion of Theron Metcalf, John W. Lincoln, and 
Artemas Hale, Esquires. And the defend- 
ants further answering say, that they are 
informed by the surviving members of the 
said board of county commissioners, and be- 
lieve, that the claim then presented by the 
said Jonathan Tobey against the said coun- 
ts' amounted only to between §10,000 and 
? 11,000, and the said defendants are further 
informed and believe, that the said Tobey 
then said that this claim was all the claim 
he had against the said county. The defend- 
ants are further informed and believe that 
the then board of county commissioners, con- 
sisting of Thomas A. Greene, William Seaver 
and Elkanah Bates, in order that there might 
be an end to litigation between the pax-ties, 
requested the said Tobey to give to the said 
county a release of all claims, except the 
said claim embi-aeed in the said account, 
which was agreed to be referred. That such 
a release was drawn up and delivered to the 
said Tobey, or to Leonard Tobey, brother of 
the said Jonathan, to be signed and return- 
ed; that the said release was afterwards de- 
livered to the said county commissioners, 
signed by the said Jonathan Tobey. The 
rule of reference was then signed by Thom- 
as A. Greene, the chairman of the said board 
of county commissioners, and delivered with 
the other papers in the ease, to Leonard To- 
bey, the brother of, and believed to be the 
authorized agent of, the said Jonathan To- 
bey, and that they have never since been 
returned, though requested so to do by this 
board of county commissioners, and that 
they are informed and believe, that until the 
month of February, 1840, no intimation was 
made to the said commissioners by the said 
Tobey or any one for him, that his said 
schedule of claims was lost. It was then 
stated that Leonard Tobey had lost the said 
bill or schedule of claims. That the said 
board of commissioners, as these defendants 
are informed and believe, then required of 
the said Jonathan Tobey, that he should sat- 
isfy the said commissioners by affidavit, of 
the loss of. the said bill or schedule, and 
should prepare another as near like the for- 
mer one as he could, and then state in what 
particulai"s he desired it amended. No part 
of this request or requisition was complied 
with on the part of the said Tobey, as these 
defendants are informed and believe. These 
defendants further say, that they are in- 
formed and believe, that at that time, the 
said Leonard Tobey had it in his power to 
supply the loss of the original bill, by fur- 
nishing one either precisely or substantially 
like it, but that he was not permitted to do 
so by the said Jonathan Tobey or by his 
counsel. These defendants further say, that 
they are informed and believe that the said 
Leonard Tobey acted in relation to the said 
Jonathan Tobey's claim and matters connect- 



ed therewith, as the agent of the said Jona- 
than Tobey; and these defendants are fur- 
ther infonned and believe, that the said 
Leonard Tobey has repeatedly stated that he 
could supply the loss of the said original 
schedule, or furnish one substantially like it, 
but his brother, Jonathan Tobey, or tlie said 
Jonathan Tobey's counsel, would not permit 
it to be done, or did not wish it to be done. 
The answers of the county commissioners 
to the amended bill were to the same effect 

Bartlett & Webster, for plaintiff. 
B. R. Curtis, for defendants. 

STORY, Circuit Justice. On the 30th of 
Jlarch, 1839, the legislature of Massachusetts 
passed the following resolve on the petition of 
Jonathan Tobej', the plaintiff in the present 
suit. "Resolved, for reasons set forth in the 
said petition, that the county commissioners 
of the county of Bristol be authorized to ex- 
amine the claims, which the said Jonathan 
Tobey alleges he has against the said county, 
and for which he has no legal or equitable 
remedy, and to make him such allowances 
therefor as to them may seem expedient, just 
and right; and the said commissioners are 
fm-ther authorized, if they see fit, to refer 
the claims of the said Tobey to the determi- 
nation of arbitrators, mutually selected by 
themselves and the said Tobey; the decision 
of the said commissioners, or of the several 
ai'bitrators, in the premises, to be final." It 
is obvious, that the design of this resolve was 
to clothe the commissioners with an author- 
ity which they did not before possess, and to 
enable him to have administered to him, 
against the county, some remedial redress for 
claims, for which he before had no legal or 
equitable remedy. Although the resolve is 
not very exact in its language, it would seem 
to have given to the commissioners the alter- 
native of one of two courses; either of them- 
selves to examine the whole of the claims of 
Tobey contemplated in the resolve, and to 
allow such of them as they might deem ex- 
pedient, just or right; or to refer the whole 
of the same claims to arbitration, as the com- 
missioners should deem fit; so that a final 
decision, in the one way or the other, should 
be made of all the premises. It does not seem 
to me that the resolve contemplated a partial 
arbitration of these claims, or a partial exam- 
ination of them by the commissioners. The 
petition of Tobey, on which the resolve was 
founded, does not refer to any account or 
specific enumeration of the claims laid before 
the legislature. But doubtless the resolve 
was intended to apply to such claims only as 
Tobey then had or professed to have against 
the county. At the March term of the court 
of co\mty commissioners, in 1842, at an ad- 
joui*nment of the court in Blay of the same 
year, Tobey presented his petition to the com- 
missioners, stating that he had "a claim 
against the county of Bristol growing out of 
the construction of a road from Taunton to 
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New Bedford," and requesting "that Ms said 
claim and all Ms claims may be referred to 
disinterested men, that the same may be fin- 
ally disposed of." From the testimony of the 
witness, Timothy G. Coffin, it appears, that 
the claims referred to in the petition, were 
those stated in the account B. annexed to the 
present bill in equity. The petition was con- 
tinued to the September term of the court of 
commissioners in 1842, and after a hearing 
of the counsel for the petitioner, an entry was 
made on the docket of the court, apparently 
by order of the court, "Jonathan Tobey, peti- 
tioner for reference. Granted." There were 
several adjournments of the September term 
of the court; one on the 5th day of October, 
1842, and another on the 22d of November, of 
the same year. At what precise time the above 
docket entry was made does not appear. But 
at the adjournment on the 22d of November, 
the following order was passed by the court 
"Jonathan Tobey, now on the 22d of Novem- 
ber, 1842, moves the hon. tounty commission- 
ers to proceed to the selection of referees, to 
whom to refer the claims of Jonathan Tobey 
against the county of Bristol, according to the 
decision of the hon. court, made September 
term, 1842, On this motion, ordered, that the 
commissioners 'Will refer all claims, which 
Jonathan Tobey has presented against the 
county of Bristol, excepting such claims as 
liave been embraced in the said Tobey's suits 
against the said county, and against Noah 
Clafiin and others, and also excepting all the 
claims the said Tobey has presented arising 
out of Ms prosecution of his suit against the 
said Noah Claflm and others, which said suits 
were instituted and prosecuted in the United 
States court, and are now ready to proceed 
to the selection of the referees." To any ar- 
bitration, with such exceptions, Tobey declin- 
ed to accede; and the present bUl is brought 
to compel the county commissioners, by in- 
junction or otherwise, to agree to arbitrators 
to be selected from the schedule of persons 
offered by the plaMtifC, and, under the prayer 
for general relief, for liie appointment by mu- 
tual consent, of other persons as arbitrators, 
if the list so offered is not acceptable. Pend- 
ing the proceedings in this court, one of the 
county commissioners has gone out of office, 
and a new commissioner has been appointed 
in his stead; and it is admitted, that the suit 
cannot be finally disposed of without his be- 
ing made a party. But this objection being 
merely in its nature dilatory only, and not 
ending the proceedings, but only requiring a 
supplemental bill, the parties have been con- 
tent to argue the cause upon what is, after 
all, the main question to be decided. And 
that question is, whether this court, as a court 
of equity, possesses authority to compel the 
county commissioners to submit to any arbi- 
ti-ation, under the circumstances of the case. 
Before proceedmg directly to this question, 
it may be well to dispose of some considera- 
tions stated at the argument, in a brief man- 
ner. The final order of the county commis- 
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sioners makes certain exceptions from the 
claims of the plaintiff, which they offer to 
submit to arbitration. Now, in my judgment, 
if any of the excepted claims were, in fact, 
in the contemplation of the resolve of 1839, 
the commissioners have no authority, under 
the resolve, to submit a part of them only, to 
arbiti-ation; but are bound to submit the 
whole, if any. Of course, as has been ahready 
intimated, if any of the claims are new, and 
are not comprehended in the resolve, they 
would not fall within the same predicament; 
but would constitute a good ground why the 
submission of them to arbitration should be 
declined. In respect to another point made 
at the bar, that a sufficient and appropriate 
remedy, if any lies, will lie in the state court 
by way of mandamus; that is certainly a 
consideration entitled to much weight, if the 
entertaimng of the present bill be a matter 
solely for the exercise of the sound discretion 
of this court But if the case be one over 
which this court possesses a full jurisdiction, 
and the party has rights, which he is entitled 
to have protected by its authority, I do not 
linow that the existence of a concurrent ju- 
risdiction in the state "covirt would authorize 
this com-t to declme jurisdiction over the 
cause. 

The grave question is, whether this court, 
as a court of equity, does possess jurisdic- 
tion to compel the defendants to submit 
the claims of the plaintiff to arbitration, 
under the circumstances of the present ease. 
I observe, that at the argument, the case 
has been treated by the plaintiff's counsel 
as a matter of contract or agreement on 
the part of the commissioners, to submit 
the claims to arbitration; and that when 
the court, upon , petition of Tobey, entered 
upon their docket, through their clerk. 
"Granted," it amounted to a consummated 
agreement to refer the same, and nothing 
remained but mutually to agree upon the 
arbitrators. But I entertain great doubts 
upon both parts of the proposition. In the 
first place, an agreement to refer without 
saying more, how, and when, and to whom 
the submission is to be, can hardly be 
deemed anything more than an inchoate 
and imperfect agreement, the first step, 
only, in a negotiation, which is to fall of 
itself,. if the arbitrators are not subsequent- 
ly agreed upon. It is rather of the nature 
of a conditidnal consent to refer, provided 
the parties can agree upon the arbitrators. 
In the next place, it does not seem to me 
that the act of the commissioners in execut- 
ing this authority, is to be treated as found- 
ed upon, or constituting of itself; any con- 
tract or agreement whatsoever. It is an 
exercise by them of a public special author- 
ity, confided to them by the resolve, not as 
individuals, but as a court, and acting as 
a court No one can reasonably doubt, that 
the authority to examine and allow the 
claims is to be in the exercise of judicial 
functions, by the commissioners, as much 
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so as tJie laying out of a liigliway, or the 
award of a committee or jui-y, to ascertain 
the amount of tlie damages. Tlie commis- 
sioners were not by the resolve authorized, 
in terms, to make any contract or agree- 
ment, nor were they pei-sonally bound by 
any award made by the arbitrators, if duly 
chosen. But the award would bind the 
county, not upon the footing of being a 
contract or agreement made by the com- 
missioners, for and on behalf of the county, 
but by mere operation of law, as a legal 
liability, imposed upon the county as a 
public corporation, independent of contract 
or agreement, under and in virtue of the 
resolve. But supposing it to be otherwise, 
and here there was a real contract or agi-ee- 
ment, not conditional but absolute, on the 
part of the commissioners, to refer the 
claims to arbitration, can such an agree- 
ment be enforced by a court of equity? No 
one can be found, as I believe, and at all 
events, no case has been cited by counsel, 
or has fallen within the scope of my re- 
searches, in which an agreement to refer 
a claim to arbitration, has ever been spe- 
cifically enforced in equity. So far as the 
authorities go, they are altogether the other 
way. The eases are divided into two class- 
es. One, where an agreement to refer to 
arbitration has been set up as a defence to 
a suit at law, as well as in equity; the 
other, where the party as plaintiff has 
sought to enforce such an agreement in a 
court of equity. Both classes have shared 
the same fate. The courts have refused to 
allow the former as a bar or defence against 
the suit; and have declined to enforce the 
latter as ill-founded in point of jurisdic- 
tion. In respect to the former class, I will 
barely refer to Wellington v. Mackintosh, 2 
Atk. 569; Mitchell v. Harris, 4 Brown, Gh. 
311. 2 Ves. Jr. 129; Kill v. Hollister, 1 Wils. 
129; Street v. Rigby, 6 Ves. 815; and Thomp- 
son V. Charnock, S Term R. 139. In re- 
spect to the latter class: In Street v. Rigby, 
6 Ves. 813, 818, Lord Eldon significantly 
said, that no instance is to be found of a 
decree for specific performance of an agree- 
ment to name arbitrators, or that any dis- 
cussion upon it has taken place in experi- 
ence for the last twenty-five years; and he 
referred to the ease of Price v. "Williams, 3 
Brown, Ch. 163, before Lord Thurlow. in 
which he. Lord Eldon, was counsel, where 
Lord Thurlow held, that the court could 
not perform such an agreement. I do not 
find in the very brief and unsatisfactory 
reports of the case of Price v. Williams, 
Id., and 1 Ves. Jr. 365, any notice of this 
point; but there cannot be any serious 
doubt of the accuracy of Lord El'don's rec- 
ollection of the case. In Gourlay v. Duke 
of Somerset, 19 Ves. 430, Sir William Grant, 
one of the greatest masters of equity of 
his age, expressly said, that a bill seeking 
to enforce the specific performance of an 
agi'eement to refer to arbitration, was a spe- 
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' cies of bill that has never been entertained 
by a court of equity. There are several oth- 
er eases bearinjr strongly on the same doc- 
trine, such as Milnes v. Gery, 14 Ves. 400; 
Blundell v. Brettargh, 17 Ves. 232; and Wilks 
V. Davis, 3 Mer. 507. But a later case, di- 
rectly in point, is Agar v. Macklew, 2 Sim. 
& S. 418, where Sir John Leach utterly re- 
fused to decree the specific performance of 
an agreement to refer to arbiti-ation. On 
that occasion, he said: "I consider it to be 
quite settled, that this court will not enter- 
tain a bill lor the specific performance of an 
agreement to refer to arbitration; nor will it, 
in such a case, substitute the master for the 
arbitrators, which would be to bind the par- 
ties contrai-y to their agi'eement." 

It was suggested at the argument, that the 
ground upon which this doctrine of courts of 
equity is founded, is not solid or satisfactoiT. 
If this were admitted to be true, I do not 
know that any judge would now deem it 
correct or safe to depart from it, as he must 
content himself upon this, as many other oc- 
casions, to administer the established law, 
and walk in the footsteps of his predecessors, 
super antiquas vias. But, in truth, I do not 
well see, that the doctrine could have been 
otherwise settled. The two general grounds 
on which it rests, belong to other branches 
of equity jurispioidence as well as this. 
What are they? The first ground is, that a 
court of equity ought not to compel a party 
to submit the decision of his rights to a tri- 
bunal, which confessedly, does not possess 
full, adequate, and complete means, within 
itself, to investigate the merits of the case, 
and to administer justice. The common tri- 
bimals of the country do possess these 
means; and although a party may have 
entered into an agreement to submit his 
rights to arbitration, this furnishes no rea- 
son for a court of equity to deprive him of 
the right to withdraw from such agreement, 
and thus to take from him the locus peni- 
tenti£e; and to declare that the common tri- 
bunals of the country shall be closed against 
him, and he shall be compelled to submit all 
his rights and 'nterests to the decision of 
another tribunal, however defective or im- 
perfect it may be, to administer entire jus- 
tice. The argximent at the bar misconceived 
the doctrine or xhe court on this head. Com-ts 
of equity do not refuse to interfere to com- 
pel a party specifically to perform an agree- 
ment to refer to arbitration, because they 
wish to discourage arbitrations, as against 
public policy. On the contrary, they have 
and can have no just objection to these do- 
mestic fonims. and will enforce, and prompt- 
ly interfere to enforce their awards when 
fairly and lawfully made, without hesitation 
or question. But when they are asked to 
proceed farther and to compel the parties to 
appoint arbitrators whose award shall be 
final, they necessarily pause to consider, 
whether such tribunals possess adequate 
means of giving redress, and whether they 
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liave a right to compel a reluctant party to 
submit to such a tribunal, and to close 
-against him the doors of the common courts 
of justice, provided by the government to 
protect rights and to redress wrongs. One 
of the established pinnciples of courts of 
equity is, not to entertain a bill for the spe- 
cific performance of any agreement, where it 
is doubtful whether it may not thereby be- 
come the instrument of injustice, or to de- 
prive parties of rights which they are other- 
wise fairly entitled to have protected. The 
specific performance of an agreement is, by 
no means, a matter of* right which a party 
has authority to demand from a court of 
equity. So far from this, it is a matter of 
sound discretion in the court, to be granted 
or withheld, according to its own view of the 
merits and circumstances of the particular 
case, and never amounts to a peremptory 
duty. Now we all know, that arbitrators, 
■at the common law, possess no authority 
whatsoever, even to administer an oath, or 
to compel the attendance of witnesses. They 
cannot compel the production of documents, 
and papei-s and books of account, or insist 
upon a discovery of facts from the parties 
under oath. They are not ordinarily well 
enough acquainted with the principles of 
law or equity, to administer either effectual- 
ly, in complicated cases; and hence it has 
often been said, that the judgment of arbi- 
tratoi-s is but rusticum judicium. Ought 
then a court of equity to compel a resort to 
such a tribunal, by which, however honest 
and intelligent, it can in no case be clear 
that the real legal or equitable rights of the 
parties can be fully ascertained or pertect- 
ly protected? 

It his been said at the bav, that in modern 
times, most nations, and especially commer- 
cial nations, not only favor arbitrations, but 
in many instances make them compulsive. 
But in considering this point, two circum- 
stances are important to be kept in view. 
In the fix'st place, whenever arbitrations are 
made compulsive, it is by legislative author- 
ity, which at the same time, arms the ar- 
bitrators with the fullest powers to ascer- 
tain the facts, to, compel the attendance of 
witnesses, to require discovery of papers, 
books and accounts, and generally, also, to 
compel the parties to submit themselves to 
examination under oath. In the nest place, 
these arbitrations are never, or at least not 
ordinarily, made compulsive to the extent 
of excluding the jurisdiction of the regular 
courts of justice; but are instituted as mere 
preliminaries to an appeal to those courts, 
from the award of the arbiti-ators, if either 
party desires it, so that the law, and in 
many cases, the facts also, if disputed, are 
I'e-examinable there. So that, in many cases, 
it will be found, that protracted litigation 
and very onerous expenses often follow as 
necessaiy results of the system. Indeed, so 
far as the system of compulsive arbitrations 
lias been tried in America, the expeilment 



has not, as I tinderstand, been such as to 
make any favorable impression upon the 
public mind, as to its utility or convenience. 
At all events, it cannot be correctly said, 
that public policy, in our age, generally 
favors or encourages arbitrations, which are 
to be final and conclusive, to an extent be- 
yond that which belongs to "the oi'dinary 
operations of the common law. It is certain* 
ly the policy of the common law, not to 
compel men to submit their rights and in- 
terests to arbitration, or to enforce agree- 
ments for such a purpose. Nay, the common 
law goes farther, and even if a submission 
has been made to 'arbitrators, who are nam- 
ed, by deed or otherwise, with an express 
stipulation, that the submission shall be ir- 
revocable, it still is revocable and counter- 
mandable, by either party, before the award 
is actually made, although not afterwards. 
This was decided as long ago as in Vynior*s 
Case, 8 Coke, 81b. The reason there given, 
is, that a man cannot, by his act, make such 
authority, power, or warrant not coxmter- 
mandable, which is by law, and of its own 
nature, countermandable; as if -a man 
should, by express words, declare his testa- 
ment to be irrevocable, yet he may revoke it, 
for his acts or words cannot alter the judg- 
ment of law, to make that irrevocable, which 
is of its own nature revocable. This doc- 
trine has been . constantly upheld down to 
the present day, as will appear from the 
cases of aiilne v. Gratrix, 7 Bast, GOT; Olap- 
ham V. Higham, 1 Bing. 89; King v. Jo- 
seph, 5 Taunt. 452. But where an award 
has been made before the revocation, it will 
be held obligatory, and the parties will not 
be allowed to revoke it, and the courts of 
law as well as of equity will enforce it. 
In this view of the matter, courts of equity 
do but follow out the dictates and analogies 
of the law. When the law has declared, 
that any agreement for an arbitration is, in 
its very nature, revocable, and cannot be 
made irrevocable by any agreement of the 
parties, courts of equity are bound to re- 
spect this interposition, and are not at liber- 
ty to decree that to be positive and absolute 
in its obligation, which the law declares to 
be conditional and countermandable. 

And this leads me to remark in the sec- 
ond place, that it is an established princi- 
ple of courts of equity never to enforce 
the specific performance of any agreement, 
where it would be a vain and imperfect act, 
or where a specific performance is from the 
very nature and character of the agree- 
ment, impracticable or inequitable, to be 
enforced. 2 Story, Eq. Jru:. § 9o9a. Thus, 
for example, courts- of equity will not de- 
cree the specific performance of an agree- 
ment for a partnership in business, where it 
is to be merely doing the pleasure of both 
parties, because it may be forthwith dis- 
solved by either party. See Story, Partn. 
§§ 189, 190. and Colly. Partn. (2d Ed.) bk. 
2, pp. 132, 133, c. 2, § 2; 1 Story, Eq. Jm-. 
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§ GCG, and the cases there cited; Crawshay 
T, Maule, 1 Swanst. 515, the reporter's note. 
So, upon the like ground, courts of equity 
will not decree the specific performance of 
a contract by an author to write dramatic 
performances for a particular theati'e, al- 
though it will restrain him from writing for 
another theatre, if he has contracted not to 
do so (2 Stoiy, Eq. Jur. § 939a; Morris v. 
Golman, IS Ves. 437; Clarke v. Price, 3 
'^'^ils. Ch. 157; Baldwin v. Society for Dif- 
fusion of Useful Knowledge, 9 Sim. 393); 
nor will they compel the specific perform- 
ance of a contract by an actor to act a 
specified number of nighls at a particular 
theatre (Kemble v. Kean, 6 Sim. 333); nor 
will they compel the specific performance 
of a contract to furnish maps to be engraved 
and published by the other party (Baldwin v. 
Society for Diffusion of Useful Knowledge, 
9 Sim. 393). In all these cases the reason is 
the same, the utter inadequacy of the means 
of the court to enforce the due performance 
of such a contract. TJie same principle 
would apply to the case of a specific con- 
tract by a master to paint an historical pic- 
ture, or a contract by a sculptor to carve a 
statue or a group, historical or othenvise. 
From their very nature, all such contracts 
must depend for their due execution, upon 
the skill, and will, and honor of the contract- 
ing party. Now this very reasoning applies 
wath equal force to the case at bar. How 
can a court of equity compel the respective 
parties to name arbitrators; and a fortiori, 
how can it compel the parties mutually to se- 
lect arbitrators, since each much, in such a 
case, agree to all the arbitrators? If one 
party refuses to name an arbitrator, how is 
the court to compel him to name one? If an 
arbitrator is named by one party, how is the 
court to ascertain, if the other party objects 
to him, whether he is right or wrong in his 
objection? If one party names an arbitratoi-, 
who will not act, how can the court compel 
him to select another? If one party names 
an arbitrator not agreed to by the other, how 
is the court to find out what are his reasons 
for refusing? If one party names an arbitra- 
tor whom the other deems incompetent, how 
is the court to decide upon the question of his 
competency? Take the present case, where 
the arbitrators are to be mutually selected, 
when and within what time are they to be 
appointed? How many shall they be,— two, 
three, four, five, seven, ten, or even twenty? 
The resolve is silent as to the number. Can 
the court fix the number, if the parties do not 
agree upon it? That would be doing what 
has never yet been done. If either party 
should refuse to name any arbiti-ator, or to 
agree upon any named by the other side, has 
the court authority, of itself, to appoint arbi- 
trators, or to substitxite a master for them? 
That would be, as Sir John Leach said in 
Agar V. Macklen, 2 Sim. & S. 418, 423, to 
bind the parties contrary to their agreement; 
and in Mihies v. Gery, 14 Ves. 400, 408, Sir 



William Grant held such an appointment to 
be clearly beyond the authority of the court. 
In Wilks v. Davis, 3 Mer. 5U7, 509, Lord El- 
don referring to the cases of Cooth y. Jack- 
son, 6 Ves. 34; Milnes v. Gery, 14 Ves. 400, 
408; and Blundell v. Brettargh. 17 Ves. 232, 
— said: "It has been determined in the cases 
referred to, that if one party agrees to sell 
and another to purchase, at a price to be set- 
tled by arbitrators named by the parties, if 
no award has been made, ttie court cannot 
decree respecting it" In Cooth v. Jackson, 
6 Ves. 34, Lord Eldon said: "I am not aware 
of a case even at law, nor that a court of eq- 
uity has ever entei-tained this jurisdiction, 
that where a reference has been made to ar- 
bitration and the judgment of the arbitrators 
is not given in the time and manner accord- 
ing to the agreement, the court have substi- 
tuted themselves for the arbitrators and 
made the award. I am not aware that it 
has been done even in a case where the sub- 
stantial thing to be done is agreed between 
the parties, but the time and manner in 
which it is to be done, is that which they have 
put upon others to execute." The same 
learned judge, in Blundell v. Brettargh, 17 
Ves. 232, 242, affirmed the same statement, 
substituting only the word "prescribe" for 
"execute." So that we abundantly see, that 
the very impracticability of compelling the 
parties to name arbitrators, or upon their de- 
fault, for the court to appoint them, consti- 
tutes, and must forever constitute, a com- 
plete bar to any attempt on the part of a 
court of equity to compel the specific per- 
formance of any agreement to refer to arbi- 
tration. It is essentially, in its very nature 
and character, an agi'eement which must rest 
in the good faith and honor of the parties, 
and like an agreement to paint a picture, or 
to carve a statue, or to write a book, or to 
invent patterns for prints, must be left to 
the conscience of the parties, or to such rem- 
edy in damages for the breach thereof, as the 
law has provided. 

There is another consideration, which is 
entitled to great weight, under the circum- 
stances of the present case, which has been 
already alluded to. It is, that if the authori- 
ty was confided to the commissioners, as a 
court, and they were to act judicially under 
the resolve, it seems to me, that if "they re- 
fused to act, and it was not a matter left 
in their mere discretion, the appropriate rem- 
edy lies in the supreme court of the state, as 
the appellate jurisdiction competent to com- 
pel inferior tribunals to do their duty; and 
the fit remedy would be bj- mandamus. This 
court, as a court of equity, possesses no re- 
visory power over the acts of the state tri- 
bunals in the exercise of their jurisdiction. 
It has no authority to compel them to do 
their duty, or to abstain from the exercise of 
their fimctions. It belongs ad alium examen. 

Without going more at large into the sub- 
ject, it appears to me, that the present is not 
a case in which this court can afford any 
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relief wliatsoever to the plaintiff, however 
strong his claims may be upon the justice of 
the county and its public functionaries. I 
shall, therefore, order the bill to be dischar- 
ged, but without costs to the defendants. 
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TOBBX T. OLAPLIN et al. 

[3 Sumn. 379.] i 

Circuit Court, D. Massachusetts. Oct., 183S. 

Pleading at Law— Amesdm est— Nolle Pkoseqdi 
— CoDiiTS— FoLj,owiXG State Fkactice. 

1. A party will be allowed to amend, before 
trial, his writ and declaration, by striking out 
the name of one of the defendants. 

[Cited in Heath v. Goslin, 80 Mo. 317; Read- 
ing V. Beardsley, 41 aiich. 127, 1 N. W. 
968.] 

2. The courts of the United States are not 
implicitly bound by .the practice and decisions 
of state courts, with regard to amendments. 

3. Semble, that a nolle prosequi may be enter- 
ed at any time before verdict, whether the de- 
fends nts unite, or sever in their- pleas. 

Assumpsit, for work and labor and services, 
against three defendants [Noah Claflin and 
others]. 

The plaintiff [Jonathan Tobey], by his coun- 
sel, Bartlett & Webster, now before trial, 
moved to amend the writ and declaration by 
striking out the name of David Green, one 
of the defendants. 

The motion was resisted by C. P. Curtis and 
Fletcher for defendants, who cited liedington 
V. Farrar, 5 Greenl. 379; Chandler v. Parkes, 
3 Esp. 76; and Noke v. Ingham, 1 WUs. 89. 

The counsel for the plaintiff cited Golcord 
V. Swan, 7 Mass. 291; and Parsons v- Plai- 
sted, 13 Mass. 189; and the reasoning of the 
court in Minor v. Mechanics' Bank of Alex- 
andria, 1 Pet [26 U. S.] 46. 

STORY, Circuit Justice. The powers of the 
courts of the United States to grant amend- 
ments under the judiciary act of 1789, c 20, 
§ 32 [1 Stat 91], are very large, and have al- 
ways been construed liberally in furtherance 
of public justice. In the present case, though 
the amendment, in a technical sense, may go 
to the foundation of the suit, if all the de- 
fendants are not proved to have joined in the 
contract; yet it is plain that it does not touch 
the merits. In the present state of the law, 
in a suit founded in contract if all the de- 
fendants are not proved at the trial to have 
made the contract a verdict must be found 
for all the defendants, notwithstanding it 
may be clearly proved that two out of three 
of the defendants did so contract Perhaps 
it is to be regretted that such a rule ever was 
established; but it is too firmly fixed now to 
be shaken. The object of the amendment is, 
to get rid of this technical objection; and to 
enable the plaintiff to recover, if he can prove 
a joint contract of two of the defendants, al- 

1 [Reported by Charles Sumner, Esq.] 



though not of all three. It is, therefore, an 
application in furthei-ance of justice, and to 
suppress expensive litigation; for if a ver- 
dict should be given in the present suit, in 
favor of all three of the defendants, it would 
be no bar to a subsequent suit against two 
of them, founded on the same contract; for 
the same evidence and proofs would not be 
necessary to support each action. Therefore 
it is plain, that, in a sound sense, the objection 
is to the form, and not to the merits of the 
suit 

But it is said, that there are authorities, 
which, though ruled in other courts, ought, 
upon the present point, to govern this court. 
As a matter of judicial duty, I do not know 
that the practice of other courts, not sitting 
under the authority of the general govern- 
ment, ought to have any decisive weight 
here; for the laws of the United States, hav- 
ing given authority to the courts of the 
United States to allow amendments in veiT 
large and comprehensive terms, the allow- 
ance must be a matter of sound discretion 
in this coui't, with a view to carry into 
effect in the fullest manner the real objects 
of the legislature. 

The case of Redington v. Farrar, 5 Greenl. 
379, is certainly full in point, as to the mat- 
ter of practice in the supreme court of the 
state of Maine. But the decision in that 
case is directly at variance with the deci- 
sions in Colcord v. Swan. 7 Mass, 291, a.ucl 
Pai-sons V. Plaisted, 13 Mass. 189; where an 
amendment was allowed by striking out tlie 
name of one of the defendants to a suit 
founded in contract It is true, that in that 
case, the defendant thus struck out was a 
feme covert. But that can make no differ- 
ence in- principle; since the only ground for 
striking out her name was, that she was 
not legally bound by the contract which is 
equally true in regard to every other person, 
joined as a defendant in any suit, who is 
not a party to the contract sued on. The 
MS. case, cited at the bar before Mr. Chief 
(Justice Shaw, goes the full length of the 
present application; for he allowed one de- 
fendant in a suit "on a contract to be struck 
out of the writ and declaration after lull 
argument and consideration, upon general 
principles. 

I have not been able to find any ease in 
the English courts directly in point. The 
reason probably is, that until the recent 
statute of William IV. (St 3 & 4 Wm. IV.. 
e. 42), no amendment could be made at nisi 
prius, where alone it would be usually ask- 
ed, in order to meet a variance created by 
the evidence at the trial; and applications of 
this sort to the courts in term do not ordi- 
narily find their way into the reports. 

The cases, relied on by the defendants' 
counsel, from the English reports, turn upon 
wholly distinct considerations. The right of 
a party to enter a nolle prosequi against one 
of the defendants, before, or at, or after a 
trial, is a vei-y different matter from the 
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rig:ht of the court to allow liim to amend by 
strikiuff out a party from the record. The 
latter is a matter of discretion in the court, 
to be granted or refused, according to cir- 
cumstances. The former (at least in some 
eases) is a matter of right, if it exists at all, 
dependent upon principles of law, and not 
subject to the discretion of the court. The 
■eases of Noke v, Ingham, 1 Wils. S9, and 
Chandler t, Parkes, 3 Esp. 7G, were ques- 
tions turning altogether upon the point, 
whether the plaintiff had a right to enter a 
nolle prosequi or not. In the former ease 
(1 Wils. 89) two persons were sued in as- 
sumpsit; one pleaded a former judgment, 
which, upon a replication putting the matter 
in issue, was found against him; and the 
other pleaded a discharge as a bankrupt, un- 
der the bankrupt laws; and as to him, the 
plaintifC entered a nolle prosequi. Upon a 
writ of error, the court held that the plain- 
tiff had a full right to enter the nolle pro- 
sequi. In Chandler v. Parkes, 3 Esp. 76, 
two persons were sued in assiimpsit; one 
pleaded his infancy, and as to him the plain- 
tiff offered to enter a nolle prosequi. But 
Lord Kenyon held, that he had no right 
to do it The same point was decided the 
same way, in Jaffray v. Frebain, 5 Esp. 
47. The same point arose in Hartness v. 
Thompson, 5 .Johns, 160, and the supreme 
court of New York held a doctrine directly 
the reverse, that in such a ease a nolle 
prosequi might be entered; and this last 
decision was afterwards approved and fol- 
lowed by the supreme court of Massachu- 
setts, in Woodward v. Newhall, 1 Pick. 500. 
Indeed, in this latter case, the motion was 
in the alternative for leave to enter a nolle 
prosequi, or to strike out the infant's name 
from the writ; and the motion was granted 
by Mr. Justice Wilde who sat at the trial. 
The case of Moi-avia v. Hunter, 2 Maule & 
S. 444, fully recognized the doctrine of Noke 
V. Ingham, 1 Wils. 89. Mr. Sergeant Wil- 
liams in his note to Salmon v. Smith, 1 
Saund. 207, note 2, has examined the sub- 
ject of the right to enter a nolle prosequi in 
cases founded upon conti'aet; and asserts, 
that where the defendants join in their 
pleas, a nolle prosequi cannot be entered, as 
to one, after verdict. But where they sever 
in their pleas, and the plea of one goes to 
his personal discharge, or does not deny the 
original cause of action, there a nolle pros- 
equi may be entered as to him, and pro- 
ceedings still had against the other. But 
this whole subject, as to the right of a plain- 
tiff to enter a nolle prosequi, was fully con- 
sidered, and all the leading authorities com- 
mented on, in the case of Minor v. Mechan- 
ics' Bank of Alexandria, 1 Pet. [26 U. S.] 46, 
80, in the supreme court of the United 
States; and it was held, that where the de- 
fendants sever in their pleadings in a case 
of contract, the plaintiff may enter a nolle 
prosequi against one, either before, or after 
judgment. This last decision 1 am bound to 



follow in its leading pilnciples and analo- 
gies. The very object of the present motion is 
to get rid of a possible difficulty, if the defend- 
ants should join in their pleas, of entering 
a nolle prosequi at the trial. Upon principle, 
indeed, I am not able to see any very satis- 
factory reason, why a nolle prosequi might 
not be entered at any time before verdict, 
whether the defendants had united or sev- 
ered in their pleas; since, then, upon the 
whole record, the only question would be, 
as to the contract of the remaining defend- 
ants. But as to this I decide nothing. 

It appears to me, that the granting of the 
amendment in this case is fully justified by 
principles of general convenience and policy, 
and is in furtherance of public justice. It 
is an exercise of sound discretion to prevent 
the operation of an objection, which does 
not touch the substantial merits of the con- 
troversy between the parties. I shall there- 
fore grant the leave to amend. I should 
grant the leave if there were no authority 
in point. But I unhesitatingly follow the 
cases in the Massachusetts Reports, as 
founded in sound sense and legal propriety. 
Amendment granted. 



Case Ho. 14,067. 

TOBEY V. LEONARD et al. 

[2 Cliff. 40.] 1 

Circuit Court, D. Massachusetts. Oct.. 1861. 

Pleadixg is Equity— Effect of Allegations uv 

AS6WEE{— COXTIIVCT TO COXVEY LaNO— 

ExTUAXEous Evidence. 
1. Where the allegations of the answer are di- 
rectly responsive to the bill, courts of equity 
cannot decree against such denials of the re- 
spondents, on the testimony of a single witness. 
, 2. The rule is universal that the complainant 
m such a case must have two witnesses, or one 
witness and corroboiaxive circumstances, or he 
IS not entitled to relief, 

3. The complainant, calling upon the respond- 
ent to answer an allegation, admits the answer 
to be evidence; and if it is testimony, it is equal 
to the testimony of any other witness. 

4. Where the complaining party parts with 
the title, and it passes from him to the respond- 
ent, the rule admitting extraneous evidence to 
show the real character of the conveyance may 
apply; but it has no application to a contract 
to convey land, or to an agreement to give a 
bond or written instrument to convey the same 
in cases where the party to be charged derived 
his title from a stranger. 

[Cited iv Clapp v. Huron County Banking 
Co., 50 Ohio St. 541, 35 N. E. 308.] 

5. In a suit to compel performance of an al- 
leged oral agreement to convey lands, not pur- 
chased by respondent of the complainant, held, 
that evidence to show that the complainant or 
his grantor had a right to redeem certain parcels 
of the land was inadmissible, under tiia plead- 
ings, the bill confessedly not being one for re- 
demption. 

This was a bill in equity brought to en- 
force a trust in lands. 
Jonathan Tobey, the father of the complain- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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ant, beins the. owner of certain real estate 
situated In New Bedford, and known as Ms 
homestead farm, on the 28th of January, 1830, 
conveyed the same in mortgage to one Wil- 
liam Roteh, to secm-e a debt of $5,000, and 
being also the owner of certain other real 
estate in New Bedford and Aeushnet, he con- 
veyed this In mortgage, and also the real es- 
tate previously mortgaged, to Stephen S. To- 
bey and his brother Leonard W., to secure an 
indebtedness of §6,000. Subsequently the 
brother of the complainant conveyed to him 
all his interest in the mortgage, and the debt 
secured thereby. Jonathan Tobey having 
failed to meet the condition of the mortgage 
to William Rotch, the mortgagee, on Novem- 
ber 28, 1849, entered and took possession of 
the premises for breach of the condition, and 
for the pui"pose of foreclosing. Notwith- 
standing the foreclosure, the mortgagor con- 
tinued in the occupancy of the premises as 
tenant at will of the mortgagee, during his 
lifetime, and, after his decease, as tenant at 
will of his legal representatives, until some 
time during the year 1858 or 1859, when the 
title having passed out of the mortgagor, by 
foreclosure, those interested brought eject- 
ment to obtain possession. 

The bill alleged that, pending that suit, 
the owners having expressed a willingness 
to sell the premises to the defendant in that 
suit for less than the original mortgage debt, 
and less than the value, he, the defendant 
in that suit, applied to the respondent, Hora- 
tio Leonard, who had married his daughter, 
to procure the money for him of his father, 
Nehemiah Leonard. They proposed to as- 
certain the lowest price at which the home- 
stead could be purchased, ana aftei*wards 
informed him that at could be obtained for 
?2,500, by their giving two notes payable 
in twelve months, one to be signed by Ne- 
hemiali Leonard for $2,200, and the other 
by Horatio for $300. Certain suggestions 
were made at the time by Nehemiah Leon- 
ard, as to cutting wood from the real es- 
tate as a means of paying the notes to be 
given for the purchase-money. Both the 
complainant and his father were informed 
by the parties that the senior Leonard would 
be unwilling to assist in the matter without 
other security besides the farm included in 
the mortgage; that he would require the 
mortgagor and the complainant to convey 
all their interest in all their real estate be- 
fore referred to; and they consented to 
those terms upon the condition that a bond 
or written agreement should be given back 
specifying the terms of the agreement under 
which the conveyances were executed, and 
\ipon the payment of what sum a reconvey- 
ance of all the real estate should be made. 
Deeds of quitclaim were accordingly prepar- 
ed, conveying to Horatio all the interest 
which the grantors had in all the before- 
. mentioned real estate, and the same were 
duly executed and handed to the grantee, 
with the expectation, on the part of both 



grantors, that the agreement to reeonvey all 
said real estate upon the payment of the 
$2,500, &c., would be given when Horatio or 
Nehemiah obtained a deed of the homestead. 
As additional security, and at the request 
of Horatio, Jonathan Tobey afterwards gave 
him a bill of sale of all his stock and fann- 
ing utensils, and carriages, and on March 
3, 1860, Nehemiah and Horatio purchased 
the farm included in the mortgage to Wil- 
liam Kotch, by giving their notes in the 
amount and for the time before stated, aud 
the farm was conveyed to Horatio, who, on 
June 12, 1860, conveyed the same to Nehemi- 
ah. Further, the complainant averred that 
neither he nor the said Jonathan could ob- 
tain from the said Nehemiah any agreement 
in writing showing how he held the real es- 
tate, and that, upon application to him for 
that purpose, his answer was that when the 
notes were paid he would make it all right; 
that in July, 18G0, he purchased of the said 
Jonathan, by deed and bill of sale, all the 
real estate before referred to, and all his 
right to have the same conveyed to him, un- 
der the agreement, together with all his in- 
terest in the stock, farming utensils, &c., for 
$5,500, and on August 2d he tendered to said 
Nehemiah the sum of $2,G40, and to said 
Hoi-atio $370, being the respective amounts 
of their notes and interest, and a reasonable 
sum to each for their time, and requested 
Nehemiah to convey to him, the complain- 
ant, all the aforesaid real estate, and re- 
quested taiem, or such one of them as had 
the title under the bill of sale, to convey the 
stock, farming utensils, and carriages, but 
each of them refused so to do. Fraudulent 
combination to deprive him of his rights 
was then charged upon information and be- 
lief. The bill further set up that said Ne- 
hemiah alleged that he had conveyed the 
real estate to Rodolphus and John Ashley, 
and they to Henry Spooner and Joshua B. 
Ashley, but that the grantees had at the 
time knowledge of the complainant's rights 
and claim; that the conveyance made by 
him and his grantor to Horatio -and Nehe- 
miah were without consideration, and were 
made solely to secure the notes given for the 
purchase of the farm; and that the under- 
standing was that the complainant and his 
grantor should remain In possession, and 
that the cutting of wood to raise money to 
meet the notes should be done by him and 
the complainant, and that they had accord- 
ingly remained in possession. The bill pray- 
ed for a decree that respondent should con- 
vey the real estate, stock, &c., to complain- 
ant, upon the performance by the complain- 
ant of what devolved upon him under the 
agreement, for compensation for waste, and 
for an injunction. 

S. Bartlett and D. Thaxter, for complain- 
ant.- 

It is true that when the defendant, in ex- 
press terms, upon his own knowledge, nega- 
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tives the allegations In the bill, the oath of 
one witness is not suflacient to control such 
denial. But the oath of one witness when 
supported by any corroborative circumstan- 
ces which give a preponderance in his favor 
is sufficient; and the preponderance in this 
case is overwhelming. 2 Daniell, Ch. Prac. 
(Perkins' Am. Ed.) 985; Adams, Eq. 145; 1 
Greenl, Ev. § 260. The defendants ^Iso set 
up as a bar to this suit the statute of frauds, 
and alleged that the complainant cannot pre- 
vail, because neither the agreement for which 
the suit is brought, nor any memorandum or 
note of it, is in writing, signed by the party 
to be charged therewilii. The decisions of 
this circuit and of the supreme court clearly 
take this case out of the operation of the 
statute, and the question raised can no longer 
be considered an open one. Jenkins v. El- 
dredge [Case No. 7,266]; Babcock v. Wyman, 
19 How. [60 tr. S.] 289; BusseU v. Southard, 
12 How. [53 U. S.] 139; Morris v. Nixon, 1 
How. [42 XT. S.] 126; Taylor v. Luther [Case 
No. 13,796]. The doctrine that part perform- 
ance will take a case out of the statute of 
frauds is well settled and recognized every- 
where. 2 Story, Eq. Jur. §§ 759-761, 1522. 

The next question is, are John S. and Ro- 
dolphus Ashley bona fide purchasers, with- 
out notice, within the principles of a court of 
equity? It is a well-settled rule that what- 
ever is sufficient to put a party on inquiiy 
is good notice. Where a man has sufficient 
information to lead him to a fact, he is put 
upon inquiry, and shall be deemed^ cognizant 
of it. Pritchard v. Brown, 4 N. H. 397, 404, 
405; Flagg v. Mann [Case No. 4,847]; Carr 
V. Hilton [Id. 2,437]. 

B, P. Thomas and R. Olney, for respond- 
ents. 

Did the whole estate owned by Jonathan 
Tobey in 1830 pass under the mortgage to 
Botch? Melvin v. Proprietors of the Locks 
& Canals on Merrimack River, 5 Mete. 
[Mass.] 15, 29, 30; Thatcher v. Howland, 2 
Mete. [Mass.] 41, 44, note; Wheeler v. Ran- 
dall, 6 Mete. [Mass.] 529; Shep. Touch. 78, 
93; 3 Greenl. Cruise, 267. 269-271. See Ken- 
dall V, Brown, 7 Gray, 210; Johnson v. Simp- 
son, 36 N. H. 91. The land involved in this 
suit lying in 31assachusetts, the title to it 
can be acquired and lost only in the manner 
prescribed by the law of the place where the 
land is situate. U. S. v. Crosby, 7 Cranch 
[11 V. S.] 115; Kerr v. Moon, 9 Wheat. [22 
U. S.] 565; M'Cormick v. SuUivant, 10 Wheat. 
[23 U. S.] 192; Darby v. Mayer, Id. 465; Hos- 
ford V. Nichols, 1 Paige, 220; Story, Confl. 
Laws, §§ 363-373, 424, et seq.; Cutter v. Dav- 
enport, 1 Pick. 81; Wheat. Int. Law, 116; 
Jeter v. Fellowes, 32 Pa. St. 465; Nicholson 
V. Leavitt, 4 Sandf. 252, 276. And by the 
General Statutes of Massachusetts (chapter 
100, § 20): "No such trust (i. e. concerning 
lands), whether implied by law or created 
or declared by the parties, shall defeat the 
title of a purchaser for a valuable considera- 



tion, and without notice of the trust; nor 
prevent a creditor, who has no notice of the 
trust, from attaching the premises, or taking 
them on execution, in like manner as if no 
such trust had existed." The "notice" re- 
quired under this section of the General Stat- 
utes, to defeat a purchaser's title, is actual 
notice, because the following section (section 
21) declares that the recording of an instru- 
ment of trust in the registry of deeds for 
the county "shall be deemed equivalent to 
actual notice," &c. It cannot reasonably be 
supposed that the registration authorized in 
section twenty-one was meant to be equiva- 
lent to anything but the same notice required 
in section twenty; i. e. "actual notice." The 
two sections are to be construed together; 
and as to the meaning of the word "notice," 
employed in section twenty, section twenty- 
one operates by way of limitation and defini- 
tion. If by "notice" in section twenty had 
been Intended both actual and constructive 
notice, there would have been no propriety 
in subsequently enacting that one form of 
constructive notice (namely, registi-ation) 
should be equivalent to actual notice, when 
all consti'uctive notice was so equivalent. 
But, in Massachusetts, it has always been 
the law, independently of any express statute 
provision, that a recorded deed could be af- 
fected or defeated by a prior unrecorded deed, 
only when the subsequent grantee has actual 
notice of the prior conveyance; and that mere 
possession or other constructive notice will 
not produce that result. Norcross v. Widg- 
ery, 2 Mass. 509; M'Mechan v. Griffing, 3 
Pick. 149; Lawrence v. Stratton, 6 Cush. 163, 
167; Hennessey v. Andrews, Id. 170; Hough- 
ton V. Bartholomew, 10 Mete. [Mass.] 138; 
Curtis V. Mundy, 3 Mete. [Mass.] 405. 

Any other construction of these sections 
than that contended for would produce the 
anomalous result of placing executory con- 
tracts, resulting in mere equities, on a better 
footing than those rights or estates which 
have been perfected with all the forms and 
solemnities known to the common law; and 
would give the holder of an equitable mort- 
gage, or of an equity growing out of a con- 
tract of sale, and not recorded, a superiority 
over subsequent creditors and purchasers, 
which would be denied to a mortgage or a 
sale consummated by a conveyance, unless 
placed on record. Possession will not operate 
as notice if explained, and if it is fully shown 
by the accompanying circumstances, or oth- 
erwise, to be consistent with the conveyance 
which is assumed to be made; and, in this 
case, the continued occupation of the estate 
by the Tobeys could not operate as notice, 
because entirely explained by the attendant 
circumstances. Rogers v. Jones, 8 N. H. 
264; Williamson v. Brown, 15 N. Y. 354; 
Cunningham v. Buckingham, 1 Ohio, 264; 
Cook V. Travis, 22 Barb. 338, 359-361; But- 
ler V. Stevens, 26 Me. 484; Bell v. Twilight, 
22 N. H. 500; Billington v. Welsh, 5 Bin. 
132; Flagg v. Mann [supra]; M'Mechan v. 
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Grifiing, 3 Pick. 149; Hewes v. Wiswell, S 
Me. 94; Holmes v. Stout, 2 Stockt. Cli. [10 
N. J. Eq.] 419; Nutting v. Herbert, 37 N. H. 
346. Tlie quitclaim deeds of tlie two Tobeys 
having been put on record, tliey are estopped 
from relying upon any mere continuance in 
possession as notice of any remaining rights 
or equities in tliemselves. Nehemiali Leon- 
ard and the other defendants were not hound 
to go beyond these publicly recorded declara- 
tions. They had a right to presume the To- 
heys' possession to be consistent with their 
conveyances, and that they were mere ten- 
ants at will or by suBferance to their grantee, 
Horatio Leonard. Scott v. Gallagher, 14 Serg. 
& R. 333; Woods v. Farmere, 7 Watts, 382; 
Newhall v. Pierce, 5 Pick. 430; New York 
Life Ins. & Trust Co. v. Cutler, 3 Sandf. Ch. 
176. See White v. Wakefield, 7 Sim. 401; 
Bayley v. Greenleaf, 7 Wheat. [20 U. S.] 46, 
51; Plumer v. Robertson, G Serg. & R. '179; 
Cook V. Travis, 22 Barb. 338, 339-301. 

As to constructive notice to Nehemiah 
Leonard of the Tobeys' rights (if it shall be 
held* that any constructive notice would 
avail), it is manifest, that, to charge Nehe- 
miah Leonard with constructive notice, is at 
variance with the whole theory of the com- 
plainant's case, with the allegations of the 
bill, and the testimony of Jonathan Tobey. 
But further, constructive notice of any right 
of redeeming the fann in either of the To- 
beys can be fixed upon Nehemiah Leonard 
only upon the ground of continued possession 
of the Tobeys, or of their complaints against 
Horatio Leonai-d, made after his purchase, 
and communicated to Nehemiah. These 
-complaints, however, cannot operate as eon- 
stractive notice to Nehemiah Leonard, be- 
cause it is shown by evidence reliable and 
not contradicted, that' he once investigated 
them, went to see Jonathan Tobey on ac- 
count of them, and learned from him that 
the sole cause of the complaints was Hora- 
tio's mode of disposing of the wood. Holmes 
V. Stout, 2 Stockt. Ch. [10 N. J. Eq.] 419. 
Moreover, Horatio Leonard had also given 
him the most positive assurances that the 
Tobeys had not asked, nor had he promised, 
any sort of right or interest in the farm to 
the Tobeys, or either of them. . Jones v. 
Smith, 1 Hare, 43; Buttrick v. Holden, 13 
Mete. [Mass.] 35S; Rogers v. Jones, S N. H. 
264. Nehemiah Leonard paid the price for 
the farm simultaneously with its being con- 
veyed to him. By force of the agreement 
indorsed on the schedule of debts, as well 
as by the agreement with the creditors, he 
Immediately became bound to the specified 
creditors of Horatio Leonard to the amount 
of their respective claims. He thereby ap- 
propriated the purchase-money beyond the 
power of revocation; and so pledged him- 
self in respect of it to third parties, that he 
could not resist paying it to them upon their 
demand. Frost v. Beekman, 1 Johns, Oh. 
288; Jewett v. Palmer, 7 Johns. Gh. 65. See 
Gilday v. Watson, 5 Serg. & R. 267; Boggs 
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V. Tamer, 6 Watts & S. 469; Ward v. Lewis, 
4 Pick. 518; Bryant v. Russell, 23 Pick. 508; 
Carnegie v. JNIorrison, 2 Mete. [Mass.] 381; 
Frost V. Gage, 1 Allen, 202. If Nehemiah 
Leonard had no notice of the trust, then the 
Ashleys, his grantees, cannot be afEected by 
it. Lowther r. Carlton, 2 Atk. 242; M' Queen 
V. Farquhar, 11 Ves. 467, 478; Trull v, Bige- 
low, 16 Mass. 406; Boynton v. Rees, 8 Pick. 
329; Mott v. Clark. 9 Barr [9 Pa- St.] 399; 
Lacy V- Wilson, 4 Munf. 313. And they did 
not make their purchase without diligent 
inquiiy, in the usual course, as to the state 
of the title, and not till after consultation 
with counsel. See Jackson v. Van Valken- 
burgh, 8 Cow. 260; Bellas v. M'Caity, 10 
Watts, 20; Wilson v. McCullough, 23 Pa. St. 
440; Barnhail v. Greenshields, 28 Eng. Law 
& Eq. 77, 85; Jolland v. Stainbridge, 3 Ves. 
478; Butler v. Stevens, 20 Me. 484; Kerns v. 
Swope, 2 Watts, 78; Epley v. Witherow, 7 
Watts, 163, 167; Woods v. Farmere, Id. 382, 
387. 

The agreement set out in the complainant's 
bill is within the statute of frauds of Massa- 
chusetts, and within the statute regulating 
the creation of trusts. Gen. St. c. 103, § 1; 
Id., c. 100, § 19; Boyd v. Stone, 11 Mass. 342. 
By the law of Massachusetts, we respectful- 
ly submit, since these lands lie in Massachu- 
setts, this cause must be determined. The 
contract sought to be enforced by the .bill is 
within the letter, and within the reason and 
sound policy, of the statute of frauds,— a 
statute whose provisions bind courts of equi- 
ty equally with courts of law. The case, as 
stated in the bill, does not fall within the 
eases cited. The most important are Bab- 
cock V. Wyman, 19 How. [60 U. S.] 289; Jenk- 
ins V. Eldredge [Case No. 7,206]; Taylor v. 
Luther [Id. 13,796]. 

CLIFFORD, Circuit Justice. Some care is 
required in the examination of the allega- 
tions, setting forth the supposed grievances 
of the complainant, in order clearly and 
fully to understand the real nature of the 
claim presented in the bill .of complaint. 
Confessedly it is not a bill to redeem, as is 
manifest from a single reading; and no pre- 
tence of the kind was set up at the argu- 
ment Neither the complainant nor his 
grantor had any interest, absolute or de- 
feasable, in the homestead farm, at the time 
the same was purchased by Horatio Leonard 
of the legal representatives of William 
Rotch. Nothing of the kind is pretended; 
and, if the pretence were made, it could not 
be supported for a moment, as the bill of 
complaint alleges, and the whole evidence 
shows, that the title had then passed out of 
the mortgagor by foreclosure. Foreclosure 
of that mortgage gave the mortgagee a per- 
fect title in fee-simple absolute, as it was 
prior in date to the one given to the com- 
plainant and his brother. Title to the home- 
stead farm, therefore, was acquired by the 
respondent from those who owned the land 



TOBEY (Case Kd. 14,067) 



[23 Fed. Cas- page 1328 J 



in fee-simple; and no interest tlierein, either 
absolute, equitable, or contingent, belonging 
to tbe complainant or his grantor, passed to 
the said respondent by viitue of that deed. 
The right of redemption in the mortgagor 
under the mortgage to William Rotch was 
gone, and the title had become absolute in 
the legal representatives of the mortgagee. 
The former ownership, under the circum- 
stances, really amounts to nothing; but the 
case must be considered precisely as it would 
be if the mortgagor had never owned the 
premises. All the negotiations for the pur- 
chase were made by the respondent, who 
became the gi-antee in the deed, and he se- 
sured the consideration by giving his own 
note and that of his father; and he has since 
paid the amount of the consideration, with- 
out resort to any funds derived from the 
complainant or his grantor. They furnished 
no funds to make the purchase, and it is not 
alleged in the bill of complaint that the 
grantee in the deed agreed to purchase the 
laud in any other name than his own. Liooix- 
ing at the case, therefore, as stated in the 
bill of complaint, it is obvious that the gi-an- 
tee in that deed took a title in fee-simple, 
subject to the legal and equitable operation 
of the alleged oral agreement to convey the 
land to the complainant and his gi'antor up- 
on the terms and conditions therein prescrib- 
ed. Keeping these explanations in view, the 
next important consideration is to obsei-ve 
the exact terms of agreement upon which, so 
far as respects the homestead farm, the 
rights of the complainant and his giuntor 
depend, as alleged in the bill of complaint. 
The terms of the agreement were, "that a 
bond or wi'itten agreement should be given 
back, specifying the terms of the agreement 
under which the conveyances were executed, 
and upon the payment of what sum a re- 
<-onveyance of all the real estate should be 
made." Taking the language of the bill of 
complaint which precedes the statement of 
the agreement in connection with what fol- 
lows, and it is evident that the complainant 
intends to allege, and does, in fact, allege, 
that, according to his understanding of the 
agreement and that of his grantor, the con- 
veyance back to them was to be made upon 
the payment of the notes given for the pur- 
chase-money and interest, and a reasonable 
sum for the services of the purchaser. Clear- 
ly, therefore, the case stated in the bill of 
complaint is, that one or both of the princi- 
pal respondents agreed to purchase certain 
lands of a third pei"son, and to give to the 
complainant and his grantor a bond or writ- 
ten agreement to convey the same to them, 
xipon the payment of certain sums of mon- 
e.v; and that they have refused to execute 
and deliver the bond or written agreement, 
or to convey the land. Confining attention 
to the claim for the homestead farm, and 
leaving out of view for the present the claim 
that two parcels of land were embraced in 
the quitclaim deeds which do not belong to 



the homestead, the explanations already giv- 
en show the true and exact nature of the- 
controversy involved in this suit, which may 
be reduced to a single proposition. Complain- 
ant alleges, that one or both of the principal 
respondents, prior to the 3d of JIarch, 18U0, 
or on that day, agreed with him and his- 
grantor to purchase a certain tract of land, 
described as the homestead farm of his gran- 
tor, and to give back to them a bond or writ- 
ten agreement to convey the same to them, 
upon the payment of the purchase-money and 
interest, and a reasonable compensation for 
their services, and that they have refused to 
give back the bond or written agreement, or 
convey the land, althoiigh they have pur- 
chased the land; and the complainant and 
his grantor have tendered the money ac- 
cording to the agreement, and are in no way 
delinquent in regard to the same. Denial is 
made by the respondents of evei-y branch of 
the proposition; and they insist that, if it 
were fully proved, it would not entitle the 
complainant to relief under the prayers set 
forth in the bill of complaint. Matters of 
fact, under the circumstances, must first 
be considered; for, unless the complainant 
has proved the material allegations of his bill 
of complaint, he cannot be entitled to re- 
lief. Sepai-ate answers are filed by the re- 
spondents; and, upon an examination of 
the allegations, it appears that those filed 
by the two principal respondents are direct- 
ly responsive to every material allegation in 
the bill of complaint. Take, for example, 
the answer filed by the respondent who pur- 
chased the homestead, which is the branch 
of the controversy under consideiution. Re- 
sponding directly to the allegations of the 
bill of complaint, he expressly denies the 
whole foundation of the complainant's claim. 
He denies, among other things, that the 
owners of the homestead farm ever express- 
ed a willingness to sell the same to the com- 
plainant or his grantor for a sum less than 
the mortgage debt, or less than its value; or 
that the complainant or his gi'antor ever ap- 
plied to him to procure money for them from 
his father to purchase the farm, or for any 
purpose; or that he and his father, or either 
of them, ever engaged to ascertain for them 
the lowest price at which the farm could be 
purchased, or to make any inquiries upon the 
subject for their benefit; or that they, or ei- 
ther of them, ever informed those parties 
that they could or would purchase the prem- 
ises on their account or to their use; or 
that any such suggestion as is alleged, as to 
cutting wood as a means of raising money 
to pay the notes, was ever made by them, 
or either of them; or that they, or either of 
them, ever promised or suggested that his 
father would be unwilling to assist them, 
without such further security as is alleged 
in the bill of complaint; or that the com- 
plainant or his grantor ever, in any way or 
at any time, ever said or suggested that any 
bond or written insti-ument of any kind 
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whatsoever should he given back, stating or 
suggesting that a reconveyance should ever 
be made of the premises; and he expi-essly 
alleges that no bond, or other written instru- 
ment or writing for a conveyance or recon- 
veyance, was ever named or suggested to 
him, except as made in the bill of com- 
plaint. Equally explicit, also, are the denials 
in the answer of the other principal respond- 
ent. Such denials, to the extent that they 
relate to facts within the knowledge of the 
respondent, and are responsive to the allega- 
tions in the bill of complaint, must be receiv- 
ed as evidence. Courts of equity cannot de- 
cree against such denials, in the answer of 
the respondent, on the testimony of a sin- 
gle witness. On the contrary, the rule is uni- 
versal, that, under such circumstances, the 
complainant must have two witnesses, or one 
witness and corroborative circumstances, or 
he is not entitled to relief. That rule stands 
upon the reason, that, when the complain- 
ant calls upon the respondent to answer an 
allegation, he admits the answer to be evi- 
dence; and, if it is testimony in the case, it 
is equal to the testimony of any other wit- 
ness; and, as the complainant cannot prevail 
if the balance of proof be not in his favor, he 
must have circumstances in addition to his 
single witness, in order to turn the balance. 
Clarke's Ex'r v. Van Eiemsdyk, 9 Cranch 
[13 U. S.] 160; Hughes v. Blake, 6 Wheat. 
[19 U. S.J 468. 

Much reliance is placed by the complain- 
ant upon the testimony of his father, who is 
his grantor of one half the interest claimed, 
as before explained. His testimony respect- 
ing the circumstances attending the purchase 
of the homestead farm from the heirs of Wil- 
liam Rotch is very explicit, and is given at 
great length. He states, that he learned 
from Horatio Leonard and his father, during 
the pendency of the ejectment suit, that the 
heirs would sell the property for ?2,uOO; that 
he and the complainant applied to his son- 
in-law to help them to the money; but he 
said he would not, unless his father would 
assist. Whereupon, the witness states, he ap- 
plied to the father, and that he agreed to 
grant the assistance, if the heirs would take 
his notes on twelve months, and the witness 
and the complainant would pay them when 
they fell due; that he agreed to those terms. 
Speaking of the conversation, the witness 
states that it took place at the house of his 
son-in-law; that he and the father of his son- 
in-law were alone. "Nobody else (was) in 
the room, and the door was shut." When 
he went away he remarked, that if the heirs 
would accept ?2,500, and take his notes, and 
if the complainant and the witness would 
take care of the notes,- he would give them, 
but that he must be secured on the land. 
His son-in-law came to him that evening, 
and told him that he and his father had had 
a convei-sation with one of the heirs upon the 
subject, and that it was agreed that his 
father should give his note for $2,200, and 
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that he, the son-in-law, should give his note 
for $300, both payable in twelve months; and 
that the heirs should give a bond for a deed 
of quitclaim, on the payment of the notes. 
Confirmatory circumstances are then stated 
by the witness, corresponding substantially 
with the allegations in the bill of complaint; 
and, after concluding that relation, he adds 
that his son-in-law came back alone from the 
vipit to the heirs, and gave him the informa- 
tion before stated, and said, tliat he would 
have the papers made all right, including a 
statement of what the agreement was be- 
tween the witness and the father of his son- 
in-law. Directions, however, were given by 
the witness, to his son-in-law, to go to the 
office of his attorney, who had charge of the 
ejectment suit, and have the papers prepar- 
ed; and in a day or two, at the request of his 
son-in-law, he went to the office of his at- 
torney, and signed a deed, without reading 
it, or knowing what was in it, and went out, 
leaving the complainant there with his son- 
in-law and his attorney. In answer to an- 
other interrogatory, he states that it was 
agreed between him and Nehemiah Leonard, 
at the interview between them, in the house 
of his son-in-law, that he was to have a writ- 
ing, to show what the underetanding was; 
and he states that the same thing was talk- 
ed over between him and Nehemiah and 
Horatio together that same afternoon, and it 
was agreed that he should have such a writ- 
ing. Particular mention is also made of a 
conversation between the complainant and 
Nehemiah Leonard, in which he states in 
substance and effect, that the respondent 
said that all he wanted was the money to 
meet the notes, and that he took hold of the 
transaction to help the complainant. Sever- 
al other conversations with one or the other 
or both of these respondents are given by 
the witness, in which, as he states, they sub- 
stantially admitted that he was to have the 
agreement for a conveyance. On crOss-ex- 
amination, he admitted that he suggested to 
the complainant to buy out the farm, and 
take the fight with the Leonards; and that 
he stated to him, at 'the same time, that he 
should be a witness for him, if he brought a 
suit. Circumstances of a confirmatory char- 
acter are also adduced by the complainant; 
and they were earnestly urged upon the con- 
sideration of the court at the argument, and 
will be briefly noticed- at the present time. 
Reference is made to the bill of sale of the 
personal property; but there is no evidence 
to show a delivery, or that one article of it 
ever went into the possession of the grantee; 
and the clear inf erence'f rom the case is, that 
it was made for some other purpose. Cer- 
tain witnesses also testify to various conver- 
sations with one or the other of the princi- 
pal respondents; but there is not one of the 
conversations that has much tendency to 
prove the alleged agreement to give the bond 
or other written instrument, or -which may 
not reasonably be explained as consistent 
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with the tnith of the answers. Special ref- 
erence is also made to the details of the ar- 
rangement, as set forth in the bill of com- 
plaint; but all those matters must be weigh- 
ed in connection with the circumstances 
which existed at the time the arrangement 
was made. The title in the homesfead had 
become absolute in the heirs of the mort- 
gagee, and all hope of being permitted to 
remain longer in possession was gone. His 
sons could do nothing, and he was destitute 
of means to do anything himself. Unless 
something was done, the homestead farm 
must pass into the possession of strangers. 
One resort only remained, and that was to 
appeal to his son-in-law; and he accordingly 
went to his house to make that appeal. But 
the son-in-law could not furnish the means 
unless his father would render him assist- 
ance. Difliculties arose and objections were 
made in regard to the confusion in the title 
papers. All had full confidence in the attor- 
ney who had charge of the ejectment suit, 
and application was made to him for advice 
and assistance in that behalf. Accordingly, 
he prepared the title papers, and they were 
all executed in his presence. Under these 
circumstances the evidence offered by the 
complainant is hardly sufficient to prove his 
case, even when unopposed by that offered 
Dy the respondents. JIueh testimony, how- 
ever, has been offered by the respondents, 
and the complainant's testimony must be 
weighed in connection with all that is of a 
contradictory character. Great reliance is 
placed by the complainant upon the testi- 
mony of his grantor, to overcome the allega- 
tions of the answers; but the testimony of 
that witness is subject to observations. 
More than twenty witnesses have been ex- 
amined to impeach his character for truth 
and veracity; and although a greater number 
even have been called to support his charac- 
ter, still the affirmative statements of the 
first class do impair his credit. His own 
statement also, that he advised the complain- 
ant to purchase his interest and take the 
fight with the respondents, accompanied as it 
was with the remark, that he should be a 
witness if a suit was brought, adds some- 
thing to rtie distrust created by the testi- 
mony of those witnesses. Nothing can be 
more explicit than is the denial, in the an- 
swers of the respondents, of every material 
allegation in the bill of complaint; and those 
denials are strongly confirmed by the state- 
ments and acts of the complainant and his 
grantor during the negotiations for the pur- 
chase of the farm, and before and after the 
conveyances were made. Strong confirma- 
tion ck the truth of the answers is also deriv- 
ed from the statements of the complainant's 
grantor, made pending the negotiations, and 
during his visit to the family of his son-in- 
law. Those statements are fully proved, not 
only by three of the children of his son-in- 
law, but by two or three persons who were 
residing in the family. Subsequent acts and 



declarations of the same party are also in- 
troduced, which go very far to show that 
there was no such understanding as is al- 
leged in the bill of complaint The respond- 
ents also examined Thomas M. Stetson, the 
attorney, who iad charge of the ejectment 
suit, and who prepared the conveyances be- 
tween the parties. His testimony shows that 
he advised the defendant in that suit, that 
he had no defence; that he suggested to 
Horatio Leonard to buy the farm; that he 
was not willing to buy a part, unless he 
could have the whole; that he objected to 
making the purchase, on account of the con- 
fusion in the title papers and of the litigious 
spirit of the defendant in that suit; that the 
defendant urged the purchase upon his son- 
in-law, in order that the property might re- 
main in the family; that the writing, con- 
senting to judgment in that suit and the 
quitclaims, were executed at the same time, 
in his office, in the presence of the complain- 
ant and his grantor; that the quitclaims were 
given at the recommendation of the attorney, 
not to pass any valuable interest, but merely 
to make a clear and unquestionable title; 
and that nothing was said about any right 
of redemption in the complainant or his 
grantor, or any reconveyance from the gran- 
tee. Suffice it to say, without entering more 
into the details of the evidence, that I am of 
the opinion that the complainant has failed 
to prove the agreement set forth in the bill 
of complaint. 

But suppose it were otherwise, and it were 
fully proved that Horatio Leonard, before 
and at the time he purchased the farm of the 
heirs of William Rotch, made the agreement 
set forth in the bill of complaint; still it is 
insisted by the respondents that the com- 
plainant cannot prevail, because neither the 
agreement, which constitutes the foundation 
of the suit, nor any memorandum or note of 
it is in writing, signed by the party to be 
charged therewith. Gen, St. p. 527, e. 105, 
§ 1; Id. p. 502, c. 100, § 19; Boyd v. Stone, 11 
Mass. 342. They insist that the statute ex- 
tends to any agreement by which rights al- 
ready acquired in real estate, under a deed, 
are enlarged or qualified; that not only is 
an agreement to execute a mortgage invalid, 
without writing, but also that an agreement 
to make a defeasance to an absolute convey- 
ance, or to convert a written mortgage into 
a conditional sale, or to foreclose a mort- 
gage, even when the agreement is made by 
solicitors, in anticipation of a decree of court 
to the same effect, are also invalid, unless 
the promise, contract, or agreement upon 
which such action is brought, or some mem- 
orandum or note thereof, is in writing, and 
signed by the party to be charged therewith, 
or by some person thereunto by him lawfully 
authorized. Gen. St. 527; Browne, St. Frauds, 
p. 272, § 267. On the other hand, it is as- 
sumed by the complainant, that the decisions 
of the supreme court and of this circuit 
clearly take this case out of the operation of 
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the statute, and so clearly so, that the case 
can no longer Be regarded an open one. To 
support that proposition, they refer to the 
following cases, and insist that they are de- 
cisive of the point: Jenkins v. Eldredge 
tCase No. 7,266]; Babcock v. Wyman, 19 
How. [60 II. S.] 2S9; Russell v. Southard, 12 
How. [53 U. S.J 139; Morris v. Nixon, 1 
How. [42 TJ. S.] 126; Taylor t. Luther [Case 
No. 13,796]. After a careful examination of 
those cases, I am of the opinion that they do 
not control the question involved in this 
case. Take, for example, the case of Rus- 
sell V. Southard [supra], and the only point 
decided is, that when the question before a 
court of equity is whether a deed, which 
purports upon its face to be an absolute 
deed, was in reality a deed or mortgage, ex- 
traneous evidence is admissible to show that 
it is only a mortgage. Subsequently, when 
the question was again presented in Bab- 
cock V. "Wyman [supra], a majority of the 
court adhered to the same rule. No such 
question, however, is presented in this case, 
-as fully appears from the explanations al- 
ready given. Suppose the rule to be a 
sound one; still it has no application to this 
case. Where the complaining party parts 
with the title, and it passes from him to the 
respondent, that rule may be applied; but it 
has no application to a contract to convey 
land, or to an agreement to give a bond or 
written instrument to convey the same, in 
cases where the party to be charged derived 
his title from a stranger, Browne, St. 
Frauds, p. 272, § 266; Ledford v. Ferrell's 
Adm'r, 12 Ired. 285; Olabaugh v. Byerly, 7 
Gill, 354; Boyd v. Stone, 11 Mass. 342; 
Woods V. Wallace, 22 Pa. St. 171; Cox v. 
Peele, 2 Brown, Ch. 267. Judge Story press- 
ed the exception to the rule to the utmost 
verge in Jenkins v. Eldredge [supra], but he 
by no means went far enough to bring this 
case within the operation of the principle 
which he there adopted. Agency is not prov- 
ed in this case, and it cannot be regarded as 
a. case of resulting trust. Proof of fi-aud 
iilso is wanting; and there is no just pre- 
tence of part performance, unless it be as- 
sumed that the purchase of land bj' one 
party is a part performance of an agi-ee- 
ment made by him to convey the land to an- 
other; which cannot be admitted. None of 
the elements, therefore, which Judge Story 
found it necessary to combine, to support 
the decree in Jenkins v. Eldredge, are to be 
found in this case. 

Some of the evidence introduced to prove 
the oral agreement set forth in the bill of 
complaint has some tendency also to show 
that the complainant or his gi'antor may 
have a i-ight to redeem the parcels of land, 
if any, included in the quitclaim deeds which 
were not embraced in the mortgage to Wil- 
liam Rotch. Should that suggestion be made, 
the answer to it is, that the bill of com- 
plaint is not one for redemption. Suit was 
hrought upon the alleged oral agreement to 



give a bond or other written instrument, to 
convey upon certain conditions, and not for 
the redemption of those lands. Bvidencf 
was taken by both parties, in respect to the 
allegations in the bill of complaint; and the 
tender and demand made by the complain- 
ant had respect to the same matter of con- 
troversy. In view of the whole case, I am 
of the opinioE that the complainant, upon 
the pi'oofs exhibited, has shown no ground 
for relief; and the bill of complaint is ac- 
cordingly dismissed with costs. 

[Upon an appeal to the supreme court the 
cause was remanded by that court to the cir- 
cuit court for further proceedings. 2 Wall. (69 
U. S.) 423.1 
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1. Matter of avoidance in an answer respon- 
sive to the bill on a motion for an injunction, is 
to be deemed as the affidavit or sworn state- 
ment of the defendant;— on the trial it must be 
proved. 

[Cited in U. S. v, Parrott, Case No. 15,998.] 

2. A plea for want of parties is not matter in 
abatement. It goes in bar to the whole bill. 
If the defect be fatal, it may be relied on by 
way of plea or in the answer. 

3. If a joint interest is vested in the defend- 
ants with absent parties, the court has no juris- 
diction; if the interest is separable, the juris- 
diction attaches 

4. The act of congress of February 28, 1839 
[5 Stat. 321], and the 49th rule of equity of the 
circuit courts of the United States, enable the 
court to dispense with nominal and, in some 
cases, necessary parties, but never with a party 
deemed indispensable. 

[Cited in Alexander v. Horner, Case No. 169.] 

5. WTiere one is out of the jurisdiction of the 
court, the fact should be made to appear in the 
pleadings; and it should be prayed that -he be 
made a party should he come within the juris- 
diction of the court. 

6. Wherp any necessary party is within the 
jurisdiction of the court, and is not made a par- 
ty, there is no jurisdiction, save in case the par- 
ties are so numerous as to bring the case witliin 
the exception to the rule. 

7. Where a bill omitted to make two persons 
who were necessary parties, and who were with- 
in reach ot process; and where there were ab- 
sent parties, and without the jurisdiction of the 
court; and the bill prayed for cancellation of 
conveyances in which those absent parties were 
interested, — ^the court had no jurisdiction of the 
case. 

This was a motion for an injunction and 
the appointment of a receiver. 

E. L. Goold and E. W. F. Sloan, for com- 
plainant. , 
A. C. Peacfhy, for defendant. 

MCALLISTER, Circuit Judge. Among the 
numerous questions which have been sub- 

1 [Reported by Cutler McAllister, Esq.] 
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mitted during the argument of this motion, 
there is one which arrests attention in lim- 
ine, and, in the view I haye taken of the 
ease, "will preclude a decision on any other. 
That question is one of jurisdiction. In ad- 
vance of any discussion on this point, I de- 
sire to advert to a question which was ar- 
gued incidentally by the solicitors for the re- 
spective parties. I allude to the question — 
*'How far is matter of avoidance in an an- 
swer to he treated as evidence by the court?" 
An examination of the authorities has con- 
ducted me to the conclusion that the rule is, 
that upon the hearing, after the answer is 
put in issue, new matter set up by way of 
avoidance must be proved by defendant; 
but that on a motion for, or on a motion to 
dissolve, an injunction, such new matter in 
the answer responsive to the bill is to be 
deemed evidence in favor of defendant, as 
his affidavit or sworn statement. As this 
opinion is necessarily very extended on what 
I deem tlie principal point in the decision of 
this motion, my reasons for the conclusion 
to which I have come in relation to the ques-' 
tion of new matter in the answer, will be re- 
served for some future ease or occasion. 

In regard to the want of parties in this 
case, which gives rise to the question of 
jurisdiction, it has been urged by complain- 
ants, that it is too late for defendants to ob- 
ject a want of parties, and that this was 
matter only for a plea in abatement. Now, 
a plea for want of parties is not matter for 
abatement. It is a plea in bar, and goes to 
the whole bill, as well to the discovery as 
to the relief prayed. 1 Daniell, Ch. Pi*ac. 
337. Again, the rule is, that if want of par- 
ties is apparent on the face of the bill, the 
defect may be taken advantage of by demur- 
rer. If such defect be vital, it may be in- 
sisted on at the hearing, and if the court 
proceed to a decree, such decree may be re- 
versed. If the defect is not apparent on the ; 
bill, it may be propounded by way of a plea, \ 
or it may be relied on in a general answer. 
Story, Eq. PI. § 236. In Van Epps v. Van 
Deusen, 4 Paige, Oh. 75, it is said, defendant 
is not bound to demur or plead. He may 
make the objection in his answer, and may 
have the same benefit of the objection at the 
hearing as if it had been taken by plea or 
demurrer. The thirty-ninth rule of equity 
expressly gives the right to defendant to 
avail in his answer of anything which would 
be good in the form of a plea in bar; and 
the fifty-second rule provides, that where 
defendant by his answer suggests the want 
of parties, plaintiff shall be at liberty, with- 
in fourteen days after answer filed, to set 
down the cause for argument upon that ob- 
jection alone. These rules evidently author- 
ize a party to avail himself of. a defect for 
want of parties as effectually in his answer 
as by plea in bar. Had defendants availed 
themselves of the right to plead in bar, much 
time and discussion woiild have been saved. 
But they have the right to bring forward 



their objection in the form of an answer. 
Having done so, I am called on to decide if 
if there are such parties before the court as 
will authorize it to adjudicate upon this 
cause, whether this court be deemed a court 
of general equity jurisprudence, or whether 
the peculiar structure of the limited jurisdic- 
tion of this court under the constitution and 
laws of the United States be considered. In 
Cameron v. M'Roberts, 3 Wheat. [16 U. S.] 
591, where the citizenship of the other de- 
fendants than Cameron did not appear on 
the record, the supreme court of the Unite'd 
States certified— "If a joint interest vested 
in Cameron and the other defendants, the 
court had no jurisdiction over the cause. If 
a distinct interest vested in Cameron, so 
that substantial justice (so far as he was in- 
terested), could be done, without affecting 
the other defendants, the jurisdiction of the 
court might be exercised as to him alone." 
In Mallow v. Hinde, 12 Wheat. [25 U. "S.] 
194, the principle is affirmed, that though 
the rules as to parties in equity are some- 
what flexible, yet, where the court can make 
no decree between the parties before it, upon 
their own rights which are Independent of 
the rights of those not before it, it will not 
act. The court say, "We do not put it on 
the ground of jurisdiction, but upon a much 
broader ground, which must equally apply 
to all courts of equity, whatever be their 
structure as to jurisdiction." In Russell v. 
Clarke's Ex'rs, 7 Cranch [11 U. S.] 98, the 
court say that merely formal parties might 
be dispensed with; but where parties are 
essential to the merits of the question, and 
may be much affected by the decree, such 
paities are indispensable. 

The principle enunciated by the supreme 
court in the foregoing cases, is a reiteration 
of one universally recognized in equity juris- 
prudence. Story, Eq. PI. § 137. The rule in 
equity differs from the rule of law, both in 
the necessity of joining all interested parties 
in the suit, and in the option of joining them 
as plaintiffs or defendants. At law, a dis- 
puted issue is alone contested, the immediate 
disputants are alone bound by the decision, 
and they alone are parties to the action. In 
equity, a decree is asked, and not a decision 
only; and it is therefore requisite that all 
persons should be before the court whose in- 
terests may be affected by the proposed de- 
cree, or whose concurrence is necessary to a 
complete arrangement. Adams, Eq. 699, 703, 
704. The act of congress of February 2S. 
1S39 (o Stat. 321), and the forty-seventh equi- 
ty rule of this court, have been cited by com- 
plainant's solicitors and relied on to sustain 
the jurisdiction in this case. They have also 
adduced th^e case of Doremus v. Bennett 
[Case No. 4,001], as to the interpretation of 
the act of congress. That was a case at law. 
Now, it is true, that by their provisions, the 
circuit courts of the United States are au- 
thorized, in certain cases, to pi*oceed against 
one or more defendants in the absence of oth- 
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ers, where such others are not inhabitants 
of or found in the district -when and where 
the suit is brought. But both the act of con- 
gress and the forty-seventh rule have been 
elaborately considered, and the construction 
of them fixed, by the supreme court of the 
United States in the recent case of Shields v. 
Barrow, 17 How. [58 TJ. S.] 130. In that 
case it is settled, that neither the act of con- 
gress nor the rule impinges on the general 
doctrine, and that if the citizenship of parties 
be such that their joinder would defeat the 
jurisdiction of the court, such fact will not 
supersede the necessity of making them par- 
ties; so far as the said act and mle apply 
to suits in equity, it is to be understood they 
are no more than the legislative affirmance 
of the rule previously established by the ad- 
judications of the supreme court of the Unit- 
ed States. The act of congress removed any 
difficulty as to jurisdiction between parties 
who are competent under the general rule of 
equity jurisprudence; and the forty-seventh 
rule of practice is only a declaration, for the 
government of practitioners and courts, of 
the effect of the act of congress and the pre- 
vious decisions of the supreme court. "It 
remains," say the court, that a circuit court 
"can malce no decree between the parties be- 
fore it, which so far involves or depends up- 
on the rights of an absent person that com- 
plete and final justice cannot be done be- 
tween the parties to the suit without affect- 
ing those rights." Id. 141. 

The general i*ule as to the parties to a bill 
is not, then, altered by the act of congress 
and the equity rule cited by the solicitors for 
complainants; nor is that rule affected by 
the limited jurisdiction of the courts of the 
United States. The fact that a person is 
without the reach of the process of the court 
will not dispense with the necessity of making 
sucli person a partj', provided he be an indis- 
pensable one. Parties to bills are divided into 
three classes (Shields v. Barrow, 17 How. [58 
U. S.] 130): 1. Nominal. 2. Necessary. 3. 
Indispensable. If a nominal party be beyond 
the reach of the process of the court, being a 
party having no interest to be affected by 
the proposed decree, that fact cannot defeat 
the jurisdiction of the court. An instance of 
this class of parties is, where one is joined as 
a party for sake of conformity in the bill, 
having no interest, legal or equitable, to be 
affected by the decree. The second class, 
known as necessary parties, are such as have 
an interest in the controversy, and ought to 
be made parties to enable the court to do 
complete justice by adjusting all the rights 
involved; still, if their interests are separa- 
ble from those before the court, they are not 
indispensable parties. Mr. Justice Curtis has 
referred, as an instance of a necessary party, 
to the case of Osbornv.Bankof U.S.jQWheat. 
[22 U. S.] 738. This case has been cited by the 
solicitors for complainants, as the strongest 
case; and in their written brief upon the 
point under consideration, they say; "This 



(case) seems to us conclusive as to the rule 
in a case of trespass.*' It is due to the able 
counsel and the importance of the question, 
that proper consideration be paid to this 
ease. "We shall give it that consideration 
hereafter. The third class of cases enumer- 
ated by Mr. Justice Curtis are the indispen- 
sable, who have such an interest in the con- 
troversy that a decree cannot be made with- 
out affecting that interest; and the inquiry 
is, do the pleadings in this case disclose the 
fact, that there are absent persons whose in- 
terests make them indispensable parties? 
The rule we are considering laid down gen- 
erally is, that where the rights of an absent 
person will be much affected by the decree 
asked for, the court cannot proceed to a de- 
cree. This general rule is to be applied to 
the circumstances of each case as they shall 
arise. By ascertaining how this rule has 
been applied in precedent cases, we will un- 
derstand how to apply it to the case at bar. 

In Mallow v. Hinde, 12 Wheat. [25 U. S.] 
194, the complaint set up a claim to a tract 
of land under a survey. No. 537, in the name 
of John Campbell, who, by his will, devised 
and bequeathed this, among other muniments 
of title, to Richard Taylor and others, exec- 
utors in trust for the children of his sister. 
Taylor alone Qualified, and took upon him- 
self the execution of the trust. He never 
assigned or conveyed to the cestui que trusts, 
but permitted them to take the management 
of the claim into their own hands. Subse- 
quently, when these last had aixived at full 
age, they entered into contracts with one 
Blias Langham, whereby he became entitled 
to survey No. 537, and he subsequently con- 
veyed the land to complainants. Thus stood 
the case, when the defendant Hinde, with 
full isnowledge of the rights of complainant, 
procuj.-ed from Taylor a military warrant be- 
longing to him (Taylor) In his own right, made 
an entry thereof In his (Hinde's) right, and 
having caused a survey to be made thereupon 
covering survey No. 537, obtained a patent for 
the land. Having thus got the legal title, he 
instituted actions of ejectment against the 
complainants, and obtained judgments of 
eviction against them. A bill, setting forth 
the whole ti'ansaetion, charging notice of com- 
plainant's rights, and gross fraud against de- 
fendant was filed, which prayed for an injunc- 
tion to enjoin defendant from proceeding on 
his judgments, and for general relief. Here 
was as tortious an act and as great fraud as 
could be perpetrated under the forms of law, 
charged upon defendant. The defendant de- 
nied all fraud, set up the bona-fides of the 
transaction, neither admitted nor denied the 
contracts between the cestui que trusts and 
Langham, and insisted, if there were any 
such they were fraudulent. Neither Taylor 
nor the cestui que trusts were made parties, 
being out of the jurisdiction of the court. An 
objection for want of parties arose, and it was 
insisted that both Taylor and the cestui que 
trusts were indispensable parties. The court 
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so decided. They say: "The complainants 
claim through certain contracts made between 
Langham and the cestui que trusts. How 
can a court of equity decide that such con- 
ti*acts ought to be decreed specifically without 
having the parties before them? Such a pro- 
ceeding would be contrary to all rules which 
govern a court of equity, and against the 
principles of natural justice." In respect to 
Taylor, it was iu:ged that he had parted with 
his "incidental right;" but the court deter- 
mined that he and the cestui que trusts were 
indispensable parties. "If," say the supreme 
court, "the United States courts were courts of 
general jurisdiction, it could not be doubted 
that the absent persons would be indispensable 
parties." But it is urged, that the rule which 
prevails in courts of equity generally, that all 
the parties in interest shall be brought before 
the court, &c., ought not to be adopted by the 
courts of the United States, because, from the 
pecxiliar structure of their limited jurisdiction 
over persons, the application of the rule in its 
full extent would often oust the court of its 
aclmowledged jurisdiction over the- persons 
and subject before it. In answer to such ar- 
gument, the court proceeds to show that no 
modification of the rule to an extent by which 
the rights of an absent person may be mate- 
rially affected, is admissible, and concludes by 
saying— "We put this case on the gi-ound that 
no court of equity can adjudicate directly up- 
on a person's rights without the party being 
actually or constructively before the court;" 
and the bill was found defective for want of 
parties. In Brookes v. Burt, 1 Beav. 106, a 
bill was brought by one tenant in common 
against defendant, who, it was alleged, had 
wrongfully and in defiance of complainants' 
title, entered into possession and received the 
rents and profits of the pi'opeity; it was fui-- 
ther alleged, that complainants had commen- 
ced an action of ejectment for the premises, 
which defendant defended; that before the 
trial of such ejectment, plaintiffs discovered 
that the property was subject to an outstand- 
ing term which was vested in one Mr. Wors- 
ley, which defendant threatened to set up to 
defeat the action at law; and, lastly, the bill 
alleged that James Wavel, the co-tenant in 
common with plaintiffs, was at the time resid- 
ing out of the jurisdiction of the court. (It 
should be observed here, that the objection 
was, that the co-tenant in common was not 
made a party complainant.) There was a gen- 
eral demurrer for want of equity, on rhe 
ground that Wavel, the co-tenant, and Wors- 
ley, in whom the outstanding term was vest- 
ed, were indispensable parties to the bill. The 
court decided that the holder of the outstand- 
ing term was not, but that the co-tenant was. 
On the argument it was urged in relation to 
Wavel, that he was part owner of the proper- 
ty; that, among other things prayed for, was 
a declaration of right, the delivery of the title- 
deeds of the propei-ty, and for an account of 
the rents and profits, matters in which the ab- 
sent party was interested, and that therefore 



tlie suit which sought to deal with the inher- 
itance was defective for want of parties. To 
this complainants replied, that the proposition 
embodied in the objection was, that if there 
be twenty tenants in common, and a stranger 
get possession, one of the tenants in common 
cannot recover the possession of the rents and 
profits from the stranger without making the 
other nineteen persons with whom he has no 
dispute parties to the suit; that this was an 
ejectment bill, and must be governed by the 
same rules as an ejectment at law; that Wa- 
vel, the co-tenant, was out of the jurisdiction 
of the court. Lastly, it Avas urged that the 
complainants were entitled to some portion of 
the relief prayed for, and, at the time of the 
hearing, they might waive part of the relief 
sought, and obtain the rest; that the demur- 
rer, therefore, covered too much, and must 
be overruled. Such were the arguments by 
complainants in that case; and they are sim- 
ilar to those urged in this case by complain- 
ants' solicitoi-s. To all the master of the rolls 
replied: "It appears to me, this demurrer 
must be allowed. * * * Where the demur- 
rer is for want of parties, it is not sufficient 
for the plaintiffs to say, that there is some 
part of the relief which can be abandoned at 
the hearing. * * * The bill prays for ac- 
counts and the deliveiy up of title-deeds. 
* * * I conceive Wavel is a necessary par- 
ty. * * * The demurrer must be allowed." 
1 Beav. 111. In Turner v. Hill, 11 Sim. 1, a 
bill was filed to compel defendant to transfer 
her share in a mine to complainant, which it 
was alleged she had obtained by fraudulent 
means, and to account for and pay to plaintiff 
the profits thereof, and that a receiver might 
be appointed of the profits of the mines. It 
was objected, that the other adventurers in 
the mine were indispensable parties, inasmucli 
as aji account was called for; and the vice- 
chancellor decided against the objection on 
the sole ground that the bill did not call for 
an account of the mine, but for that of the 
specific share sued for. He says: "That 
passage in the prayer of the bill which asks 
for a receiver of the profits of the whole 
mines, is clearly a mistake, for the plaintiff 
is seeking, by his bill, to recover no more 
than a hundredth share of the mines; and 
therefore, in common fairness of construction, 
that passage ought to be referred to the profits 
of that shai-e." Considering such to be the 
fair construction of the bill, he decided it was 
unnecessary to malie the other shareholders 
parties. A similar decision, for the same rea- 
sons, was made in the case of Turner v. Bor- 
lase, 11 Sim. 17; and appeal was carried to 
the lord chancellor (Id. 18), and the decision 
in it confirmed, the distinction drawn between 
a prayer for the profits of the mine and those 
of the particular share sued for, being care- 
fully sustained. In giving his decision on the 
appeal, the chancellor said: "It was, howev- 
er, observed, that the bill prayed a receiver 
of the profits arising from the said mines; 
and if that must necessarily be intended to 



[23 Fed. Cas. page 1335] 



CCase No. 14,068) TOBIN 



mean the general profits of the mines, it 
would be asking for that which could not be 
granted, in the absence of all the other ad- 
venturers; but I do not understand the expres- 
sion to have that meaning. All the case made 
and all the relief asked, relate to the particu- 
lar shares," &c., "and I must understand the 
profits as to which the receiver is asked, to be 
the profits spoken of, which makes the whole 
consistent, and for which purpose the other 
adventurers would not be necessary parties." 
Id. 20. The decision of the court below was 
therefore affirmed, and the demurrer over- 
ruled; but the chancellor, in conclusion, de- 
clared, that his judgment on the demurrer 
was on the facts admitted by it; but if the 
facts at the hearing so admitted were not sus- 
tained, the opinion he had just delivered could 
have no bearing on the case. 

The principles deducible from foregoing 
authorities are— 1. That the general rule in 
equity is, that all persons whose interests 
may be materially affected by a decree, must 
be before the court to enable it to act. 2. 
That this rule may be relaxed so as to dis- 
pense with formal, and, under special cir- 
cumstances, with necessary parties. 3. 
That the rule which has been announced by 
the decisions of the supreme court of the 
United States is but a reiteration of the 
doctrine of a court of equity in the applica- 
tion of its chancery jurisdiction. 4. That 
the act of congress of February 28, 1839, 
and the forty-seventh rule of equity, which 
allow one or more defendants to be sued in 
the absence of others without the jurisdic- 
tion of the court, apply only to competent 
parties, are simply an affirmance of previ- 
ous decisions of the supreme court of the 
United States, and do not vary the rule -is 
to indispensable parties. [Shields v. Bar- 
row], IT How. [58 U. S.] 141. 5. That the 
peculiar structure of the limited jurisdiction 
of the courts of the United States does not 
abolish or modify the rule as to indispensa- 
ble parties; and the fact that such are with- 
out the jurisdiction, will not enable the 
court to proceed against the parties before 
it 6. That it has been decided by the su- 
preme court of the United States [Mallow v. 
Hinde], 12 Wheat. [25 U. S.] 194, that where 
complainant seeks to set aside a fraudulent 
purchase of land by defendant, and to en- 
join his proceeding on a judgment he had 
obtained in an ejectment at law against 
complainant, the party through whom the 
latter claimed his equitable title was an 
indispensable party. 7. That it has been 
decided in the English chancery (1 Beav. 
100), that one tenant in common cannot, 
without joining with him his co-tenant, sus- 
tain a bill in equity against the trespasser 
in possession, and enjoin him from setting 
up an outstanding term, inasmuch as the 
bill prayed for the delivery of title deeds 
and account of the rents, these being mat- 
ters in which the absent person was inter- 
ested, and was therefore an indispensable 



party; that where a question arises as to 
parties, it is not for the complainant to say, 
the court must proceed to a hearing when 
he (complainant) may disclaim a part of the 
relief and obtain the balance; and, lastly, 
that the fact that the absent party resided 
out of the jurisdiction of the court, made no 
difference in the application of the rule. 
These last principles are deducible from the 
case of Brookes v. Burt, 1 Beav. 106. It is 
to be again noted, that this was a case 
brought by one tenant in common to assert 
a right against a wrong-doer; and the ab- 
sent tenant in common was deemed an in- 
dispensable party. How much stronger is 
the case at bar, where it sought to injuri- 
ously affect the rights of part owners, who 
are absent! If, in the former case, the per- 
son is deemed an indispensable party, a 
fortiori he must be so deemed in the latter. 
8. That it has been decided that, where 
bill is filed to compel defendant to trans- 
fer to complainant a share in a mine fraudu-" 
lently obtained by him, and to account for 
the profits thereof, jurisdiction will be sus- 
tained on the ground that the bill seeks only 
a specific share in the profits thereof; but 
it is expressly affirmed, that if the bill had 
sought for a delivery of title-papers, which 
touches the inheritance, or for an account 
of the mines, these being matters in which 
the other adventurers in the mine were in- 
terested, the court could not proceed, such 
other adventurers being indispensable par- 
ties. 

Let us apply these principles to the case 
at bar. The complainants in their bill al- 
lege title to certain premises situate in this 
state; that defendants have wrongfully en- 
tered into possession thereof, and are com- 
mitting a trespass thereon by cutting down 
timber and excavating mines or minerals 
therefrom, and that they (the complainants) 
have instituted an action of ejectment 
against the defendants for the purpose of 
evicting them therefrom. The bill prays 
against defendants— 1. That an account be 
talcen for the year preceding the filing of 
the bill, of the amount of timber cut and de- 
stroyed on the premises, and a similar ac- 
count of the quicksilver so taken. 2. That 
injunction may issue to restrain defendants 
from further trespass. 3. That a receiver 
be appointed to take charge of the mine, and 
the reducing establishment connected there- 
with, and all the products thereof, now 
within the jurisdiction of this court. 4. That 
on the final hearing, the conveyances made, 
under which defendants claim title, may be 
ordered to be delivered up and canceled, the 
injunction made perpetual, and for general 
relief. 

An answer has been filed, and the facts 
necessaiy to be looked to, in connection with 
the question as to parties, are found on 
pages 43, 44, and 45. The facts disclosed 
are, that there are proprietors of the mine 
and land other than defendants. That of 
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them, four in number, viz.: Eustaquio Bar- 
ron, Eustaehio M. Barron, Martin La Piedi-a, 
and Maria Ortiz, are without the jurisdic- 
tion of this court; that John Parrott and 
James K. Bolton are also co-owners of the 
premises, and that they are within the reach 
of tJae process of the court. It is fuither 
averred, that long before the institution of 
the action of ejectment at law, and before 
the exhibiting of the bill, a contract was en- 
tered into by the owners of the mine, with 
certain persons, for the working of them; 
and it is contended that both the proprietors 
and contractors should be made parties. 

Upon the authority of the eases cited 
above. I cannot doubt that the owners are 
indispensable paities in this case. In the 
opinion of the couit, the authority of cases 
is hardly needed. 

What is the character of this bill? It does 
not seelc the interposition of this court to re- 
cover the specific shares of the mine or land, 
and the profits thereof, property of the de- 
fendants. If it did, it would come within 
the authorities, and the limits of natural jus- 
tice. But the bill asks, that an account of 
profits belonging to other people, and title- 
deeds to property in which those other and 
absent persons are as much interested and to 
a larger extent than the defendants them- 
selves, shall be canceled. It further asks 
that, the profits of all the owners should be 
Avrested from them and paid into the hands 
of a receiver. Now, can this court call for 
an account of the profits of the mine, or ar- 
rest such profits, or direct a cancellation and 
delivery of the title-deeds, in the absence of 
parties both within and without the reach of 
its process, who are interested in those prof- 
its and those title-deeds? Were the court 
to do any one of these things, would not the 
rights of the absent be materially afCected? 
It is urged, that the court can entertain ju- 
risdiction of this case, issue the injunction, 
and wait until the hearing, when the com- 
plainant may waive a portion of the relief 
prayed for, and the court can decree so much 
of that relief as they may be entitled to. 
This course would be contraiy to authority, 
and in violation of the reason of the thing. 
We have seen that the lord chancellor has 
said in Brookes v. Burt, that when the ques- 
tion of parties arises, it is not sufficient for 
the complainant to say "that there is some 
part of the relief which can be abandoned at 
the hearing." Again, apart from authority, 
on what ground of justice or reason can this 
court arrest, by injunction, the profits of the 
mine from absent pei-sons until the hearing, 
for the purpose of ultimately getting an ac- 
count from the defendants of their specific 
interests? Would the arrest of these profits 
"affect" the interest of the absent owners? 
If so, should a court of equity proceed in 
their absence? "Audi alteram partem"' is 
alike a dictate of natural justice and a pre- 
cept of municipal law. I have searched in 
vain for a precedent that would justify this 
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coui-se. The able counsel for complainants 
would have found such, if any existed. The 
ease of Osborn v. Bank of U. S. [9 Wheat. 
(22 U. S.) 738], has been adduced as the au- 
thority which seems to them conclusive in 
favor of such jurisdiction; and it has been 
intimated to me by one of the counsel, that 
it has been exhibited to several of his pro- 
fessional brethren, who concur in the opinion 
that it is conclusive on the point. That case, 
therefore, claims attention. The opinion in 
that case occupies seventy-sLx pages of the 
reporter. To show what were the points de- 
cided, by traveling through it, would be 
time misspent. But there is a short method 
of doing this, and one, perhaps, which will 
conduct to a more correct conclusion than 
any this court could pursue. By reference 
to the prospectus, published by Mr. Justice 
Curtis, in [Shields v. BaiTOw] 17 How. [58 
U.S.] 141, it will be found, that his plan in 
giving his new edition of the supreme court 
repoi-ts was, to endeavor to give, in the head- 
notes, the substance of each decision. They 
are designed, he says, to show the points de- 
cided by tlie court, not the dicta or reason- 
ings of the coui-L Now, upon reference to 
his head-notes to Osborn v. Bank of U. S. 
[supi-a], we find that the only points which, 
in his opinion, were decided in that case 
which touch the question under considera- 
tion, are— 1. A court of equity may restrain, 
by injunction, a public officer of a state, from 
acting under a void law of a state to destroy 
a franchise. 2. As the state cannot be joined 
as a defendant, its agent may be sued alone; 
and if he has specific moneys or notes wrong- 
fully taken, in his possession, they may be 
ordered to be returned. 

So far as any decision in this case goes, it 
does not touch the case at bar. But refer- 
ence has been had to certain observations 
made by Chief Justice Marshall, while de- 
livering the opinion of the court, and cita- 
tions from the opinion have been inserted in 
the brief of solicitors for complainants, 
which are deemed directly applicable to the 
case at bar. The first citation is from [Os- 
born T. Bank of U. S.] 9 Wheat. [22 U. S.] 
842, and is as follows: "The single act of 
levying the tax in the first instance, is the 
cause of an action at law; but that afCords a 
remedy only for the single act and is not 
equal to the remedy in chancery, which pre- 
vents the repetition and protects the priv- 
ilege. The same conservative principle 
which Induces the court to interpose its au- 
thority for the protection of exclusive priv- 
ileges, to prevent the commission of waste, 
even in some cases of trespass, and many 
cases ot desti-uttion, will, we think, apply in 
this. Indeed, trespass is desti-uction where 
there is no privity of estate. If the state of 
Ohio could have been made a party defend- 
ant, it can scarcely be denied that this 
would be a strong case for an injunction. 
The objection is, that, as the real party can- 
not be brought before the court, a suit can- 
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not lie maintained against the agents of that 
party; and cases have heen cited to show 
that a court of chancery -will not make a de- 
cree, unless fill those who are substantially 
interested be made parties to the suit. This 
is certainly tioie, where it is in the power of 
the plaintiff to make them parties; but if 
the person who is the real principal, the per- 
son who is the true source of the mischief, 
by whose power and for whose advantage it 
is done, be himself above the law, be exempt 
from all judicial process, it would be sub- 
versive of the best-established principles to 
say, that the laws could not afEord the same 
remedy agi^inst the agent employed in do'ng 
the wrong, which they would afford against 
him could his principal be joined in the suit. 
It is admitted that the privilege of the prin- 
cipal is not communicated to the agent; for 
the appellants acknowledge that an action at 
law would lie against the agent, in which 
full compensation ought to be made for the 
injury. It being admitted then, that the 
agent is not privileged by his connection 
with his principal, that he is responsible for 
his own act to the full extent of the injury, 
why should not the preventive power of the 
court also be applied to him? "Why may it 
not restrain him from the commission of a 
wrong which it would punish him for com- 
mitting?" 

The propositions asserted in the above ob- 
servations are— 1. That though the single act 
of an illegal tax is the subject of an action 
at law, its repetition makes it a continuing 
trespass, which a court of equity may enjoin. 
2. That where the principal is exempt from 
all judicial process, being a sovereign state, 
the privilege which belongs to such principal 
is not communicated to the agent who does 
the wrong. 3. That under such circumstan- 
ces the court, acting on the principle, "Lex 
non cogit ad impossibilia," will, at instance 
of complainant, issue an injunction to re- 
strain the agent from committing the tor- 
tious act These propositions cannot conti-ol 
this case: 1. Because there is no question of 
principal and agent in this case. 2. The ne- 
cessity of dispensing -^vith a necessary party 
who was exempt from judicial process, does 
not exist in this case. On page SiG, Chief 
Justice aiai-shall says, "Had it been in the 
power of complainant to make it (the state) 
a party, perhaps no decree ought to have 
been pronounced." 3. Because the attempt 
in this case is to make defendants liable as 
principals in a tort, and asks the court to 
arrest the profits of absent parties for the 
purpose of making defendants responsible 
for the conseauences of their own tortious 
4ict. There are two other citations from the 
opinions of the court. The first is a contin- 
uation of the first above quoted, and is in 
these words: "We put out of view the char- 
acter of the principal as a sovereign state, 
because that is made a distinct point, and 
consider the question singly as respects the 



want of parties." Here this second citation 
ceases, and another is taken from the suc- 
ceeding page (844), as follows: "In the regu- 
lar course of things the agent would pay 
over the money immediately to his principal, 
and would thus place it beyond the reach of 
the injured party, since his principal is not 
amenable to the law. The i-emedy for the 
injury would be against the agent only, and 
what agent could make compensation for 
such an injury? The remedy would have 
nothing real in it. It would be a remedy in 
name only, not in substance. This alone 
would, in our opinion, be a sufficient reason 
for a court of equity. The injury would, 
in fact, be irreparable; and the cases are 
innumerable in which injunctions are award- 
ed on this ground." Now, this latter citation 
establishes this proposition, viz.: That the 
agent "would pay over to the principal, who 
was exempt from all judicial process, and 
being unable to respond to the damages, the 
injuiy would be irreparable, and, therefore, 
it is ground for injunction. To this extent it 
goes; but the whole is dependent for its ap- 
plication upon the fact, whether defendant is 
responsible upon an implied contract solely 
for the amount in his hands. This is evident, 
as the court puts the hypothesis: "Now, if 
the party before the court would be re- 
sponsible for the whole injury," &c. 

To prove why the court considers the de- 
fendant liable, it is necessary to cite the 
remarks which intervene between the two 
quotations cited above: "Now, if the party," 
say the court, "would be responsible for the 
.whole injury, why may he not be restrained, 
&c. The appellants found their distinction 
on the legal principle, that all trespasses are 
several as well as joint, without inquiring 
into the validity of this reason, if it be true. 
We ask if it be ti-ue. Will it be said, that 
the action of trespass is the only remedy 
given for this injury? Can it be denied that 
an action on the case for money had and re- 
ceived to the plaintiff's use, might be main- 
tained? We think it cannot; and if such an 
action might be maintained, no plausible rea- 
son suggests itself to us for the opinion that 
an injunction may not be awarded to restrain 
the agent with as much propriety as it might 
be awarded to restrain the principal, could 
the principal be made a party." It was on 
the ground, then, that the equitable action 
for money had and received could be main- 
tained against the agent,— for money in his 
hands, and received by him in legal consider- 
ation to the use of plaintiff,- that Chief Jus- 
tice Mai-shall uses the observations quoted, 
to sustain the proposition that injunction 
might issue to restrain the payment over by 
the agent to his principal. Can this apply 
to the case at bar? No one pretends that 
such action could lie against defendants in 
this case. Independently of all other views, 
there is one which covers this Whole case, 
and precludes the idea that it can control the 
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one at bar. It has been shown that the ab- 
sent parties are indispensable in this case. 
Such was not the fact in the case relied on. 
The state of Ohio was but a necessary party, 
and there was a discretion in the court to 
dispense with such party. True, the inter- 
est of the state, in quantity, extended to the 
whole amount in controversy; but what was 
the nature of that interest? It was not a 
vested nor an equitable interest. It was 
never in the possession of the absent party; 
nor had the state an equitable right to it, for 
the court never could recognize the posses- 
sion of a fund, or an equitable right to pos- 
session in the principal, where that fund had 
been raised in fraudem legis by the agent 
The object of the bill was to arrest the fund 
in its transit from the agent to the principal. 
Hence, the nature of the interest held by the 
state was, to use the language of Mr. Clay, 
in his argument, "a collateral and contingent 
interest," which will not make a party who 
must be joined. Hence, again, Mr. Justice 
Curtis, in 1855, in the case of Shields v. Bar- 
row, 17 How. [58 U. S.] 130, in his classifica- 
tion of parties, enumerates several instances 
of the different kinds of parties, excluding 
the case of Osborn v. Bank of XJ. S. [supra], 
from the class of indispensable, and includ- 
ing it among that of necessary parties; which 
latter, as we have seen, may under peculiar 
circumstances be dispensed with. It is by 
attention to the distinction between neces- 
sary and indispensable parties, that the nu- 
merous decisions of the courts, made in the 
application of the general rule, may be har- 
monized. 

Cases have been referred to, in which per- 
sons who are without the reach of the pro- 
cess of the court have been dispensed with; 
but in all such it will be found, that the ab- 
sent pei*sons were either formal or necessary 
parties, but not deemed indispensable. In 
this case, I am satisfied that the owners of 
the mines are parties whose interests must 
necessarily be affected by any decree which 
can be made in conformity with the prayer 
of this bill. Gases are also cited to show that 
the courts of the United States will consider 
the rule as to parties flexible where the ab- 
sent persons, who should be made parties, 
are out of the reach of the process of the 
court; but in each of them it will be found, 
that the utmost extent to which a relaxation 
has been carried, has been to dispense with 
a necessary party only. But there is one 
feature in this case which distinguishes it 
from all others. It is, that two of the ab- 
sent persons whose interest would be affect- 
ed by a decree, are residents of this city and 
within the reach of the process of this court. 
The only reason for their omission as parties 
is the fact, that their introduction would 
oust the jurisdiction of this court. But if 
bringing them before the court, this case 
would be* beyond its jurisdiction, can the 
court, by indirection, adjudicate upon their 



rights, and thus do indirectly what it could 
not, rightfully, directly do? I think not. 

The present motion is therefore denied, and 
it is ordered accordingly. 

[See Cases Nos. 14,069 and 14,070.] 
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TOBIN V. WALKINSHAW et al. 

[McAll. 151.] 1 

Circuit Court, N. D. California. July, 1856. 

Mexicax Land GnAST— Appuobation of Depabt- 
MEXTAL Assembly — Quantiti- Govekxed by 
Specific Metes and Bodndakies — Segrega- 
tion. 

1. A Mexican graat which had never receiv- 
ed the approbation of the departmental assem- 
bly, and had never been segregated from the 
public domain before the treaty of Guadalupe 
Hidalgo, is nof a title on which to maintam 
ejectment against any save a trespasser. 

2. The rule at common law is, that in the 
construction of a deed, quantity must yield to 
specific metes and boundaries. 

3. Such rule cannot be applied, in all cases, to 
Mexican grants. 

4. The grant in this case is subject to be lo- 
cated at different places, as one or other of the 
three lines given may be selected as the base 
line. Such fact precludes any action by the 
court in this case. 

5. Segregation of private from public land is a 
political act, and belongs to another department 
of the government. 

This is an action of ejectment, brought for 
the recovery of lands situated in the county 
of Saxita Clara, in this state. A jury trial 
was waived by the parties, and the case sub- 
mitted on the law and facts to the court; 
each party reserving to itself the right of ex- 
ception to the rulings of the court on the 
admissibility of the evidence, and to its de- 
cisions of the law upon the merits. The 
evidence offered, and the rulings thereon, 
with a statement of the facts proved, are 
given in the opinion of the court 

[See Case No. 14,068.] 

Howard & Goold and B. W. F. Sloan, for 
plaintiff. 
Halleck, Peachy & Billings, for defendants. 

MCALLISTER, Circuit Judge. This action 
is brought for the recovery of certain lands 
situate in the county of Santa Clara, in this 
state. The cause came on to be heard at the 
present term of this court, a jury trial waiv- 
ed, and the case submitted on the law and 
facts to the court; each party reserving the 
right of excepting to the rulings of the court, 
in relation to the admission of testimony, and 
to their decision of the law upon the merits. 
The plaintiff introduced and relied upon the 
expediente of Jose Keyes Berreyesa, and 
grant dated 20th August, 1S42, issued to him 
by Governor Alvarado, for the premises in 

1 [Keported by Cutler McAllister, Esq.] 
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controversy, under -which grant plaintiff 
claimed title. The grant -was in the ordinary 
form of Jlexican grants, and had annexed to 
it their usual conditions. 

To the introduction of this testimony the 
defendants objected on the following 
grounds: 1st. Because it is no evidence of 
title on which an action of ejectment can he 
maintained. 2d. It is no evidence of pos- 
session, or its extent, if entry under it is 
proved. The objections were overruled, and 
point reserved. 

The defendants subsequently gave in evi- 
dence an alleged grant from the supreme 
government of Mexico, of later date than 
that of Berreyesa's, and an expediente under 
which they claimed from the Mexican gov- 
ermnent, a property in a quidjsilver mine, 
alleged to be on the land sued for, and the 
delivery of which mine to the assignor, under 
whom the defendants claim, is alleged to 
have been given in the year 1845, To all this 
documentary evidence the plaintifE objected. 
The objections were overruled, and the point 
reserved. The sherifE's deed to Walkinshaw, 
one of the defendants, for the interest of one 
of the heirs of the grantee, Jose R. Berreyesa, 
was also given in evidence. This was all 
the documentary testimony which went di- 
rectly to prove title. 

The first question, and which lies at the 
foundation of this action, arises out of the 
objections made by defendants to the title of 
plaintifC. It therefore first demands atten- 
tion. It is conceded that the grant under 
which the plaintiff claims, has never re- 
ceived the approval of the departmental as- 
sembly, and it is contended by defendants 
that the title of plaintiff held under it, is 
therefore inchoate. To ascertain the charac- " 
ter of this title, we must look to the Mexican 
legislation, from which it derived its exist- 
ence. The supreme executive of Mexico, in 
accordance with the provisions of the six- 
teenth section of the colonization decree of 
the ISth of August, 1824, prescribed certain 
regulations, under date of 21st November, 
1828 [Hall's Comp. Mexican Laws, p. 150, § 
503], having for their object the colonization 
of the lands in the territoi'ies of the republic. 
The first article of these regulations con- 
fers on the political chiefs of territories, 
the power to grant lands, with the restriction 
that the grants should be issued in accord- 
ance with the general law, and under the 
qualifications therein expressed. The first 
three of these qualifications are directory, 
and relate to the class of persons who are to 
become grantees, and the character of the 
lands to be granted. The fourth confers on 
the political chiefs a power to grant or ac- 
cede to the petition of the applicant, which 
is the foundation of the grant subsequently 
obtained. The fifth, sixth, and seventh ar- 
ticles prescribe the mode in which grants are 
to be made definitively valid; and the eighth 
provides that after they have been made so, 
a patent signed by the political chiefs, shall 
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be issued, which shall serve as a title to the 
party interested, expressing therein that it 
had been made in strict accordance with 
the provisions of the law, by which "they 
shall proceed to give the possession." 

From the foregoing it results: 

First.— That although power is given by 
the fourth article to the political chiefs, to 
accede or not to the petition, the power to is- 
sue a patent or grant is withheld, or rather 
it is not conferred upon them until after the 
concession was made definitively- valid, by 
having received the approbation of the de- 
partmental assembly. 

Second.— That no evidence of title was to 
be delivered to the interested party until 
after the issxiing of such a patent. 

Third.— That it was not contemplated that 
the party should go into legal possession un- 
til such patent shall have been delivered to 
him; the eighth article declaring it was 
by virtue of it, and the laws therein ex- 
pressed to have been observed, that they 
should proceed to give the possession. 

The fifth and sixth articles declare that, in 
order to render grants definitively valid, they 
shall receive the previous approbation of the 
departmental assembly, to which they shall 
be referred; and in case the political chiefs 
fail to obtain such approval, they shall report 
to the supreme government for its decision. 
Such was the course prescribed by Mexico 
for tlie granting of lands in her territories. 
It is evident that the departmental assembly 
was intended to be made the depositary of 
the granting powers to such an extent, that 
the political chief could alien no portion of 
the public domain without their previous ap- 
probation. To them his action of acceding 
to a petition for a grant was to be referred, 
and he was to obtain their approval before 
he could thiis alien, and before the evidence 
of title could be properly delivered to peti- 
tioner. 

It seems clear that the supreme govern- 
ment of Mexico never entrusted to one man 
the uncontrolled power of disposing of the 
public domain. He was permitted to inquire 
into the circumstances attending the petition, 
and accede to its prayer, and thus place the 
petitioner in a position to obtain a grant; but 
it was not until after the approval of another 
department of the government that he was 
permitted to issue a grant; nor was it, as 
we have seen, contemplated that a party 
should go into judicial possession until such 
approval had been obtained. *A policy thus 
cautious has always ^characterized the Span- 
ish American governments. In Upper Louisi- 
ana, while in a provincial state, although the 
lieutenant-governor had the right to make 
concessions, order surveys, and even place 
grantees in possession, the supervisory action 
of the intendant-general of Upper Louisiana 
and Lower Florida was necessary; and until 
his formal confirmation of the grant pre- 
viously given, had been obtained, the party 
interested was deemed to have only an equi- 
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table title. In Coalraila, although the gov- 
ernor had more ample powers of concession 
than those conferred upon the political chiefs 
of California, the confirmation of his acts by 
the intendant-general was deemed necessary 
to complete the title of the party. In her 
legislation relative to the colonization of 
lands in California, Mexico did not depart 
from the cautious policy which distinguishes 
the Spaniard and his defendants. She did 
not confide to one man the exclusive power of 
granting, but interposed between him and 
the exercise of absolute power, the necessity 
of an approval by the departmental assem- 
bly, and in case they did not co-operate with 
him, an appeal to the home government. 
The approval of the assembly was made pre- 
cedent to the issue of the gi'ant. 

The practice which prevailed in earlier 
times in California was in conformity to the 
law. The deci*ee or concession was made, 
submitted to the assembly for approval, and 
then the patent or formal title was issued. 
Subsequently, it became the ordinary usage 
for the governor to issue the concession and 
grant simultaneously, or the latter shortly 
afterwards, inserting in it a provision that it 
was subject to the approbation of the junta, 
as in this case. Such approval was frequent- 
ly obtained subsequently, and a testimonio, 
or certificate of the fact, delivered to the 
party; in many eases, no approval of the 
junta was obtained. The grantees, however, 
if they were not in the occupancy of the 
land, as not unfrequently was the case, 
would enter into the possession of all the 
lands described in the grants thus issued, 
and retain it, although, in many cases, their 
grants had not received the approbation of 
the assembly. The Mexican authorities, how- 
ever, recognized the importance of the ap- 
proval of the junta, for the governor insert- 
ed in the grants a provision expressly sub- 
jecting them to th'e approbation of that body; 
and, so far as the numerous records of land 
cases which have come under our supervision 
show, we are led to the conclusion that the 
subordinate Mexican functionaries generally 
acknowledged the necessity of the approval 
of the junta to constitute title. We find a 
practical illusti-ation of this in the case of 
U. S. V. Vaca [Case No. 16,604], This case 
is No. 54 on the calendar of the land com- 
missioners, and No. 74 on the docket of the 
district court. 

In May, 1844, Vaca presented his petition 
to the governor, setting forth, among other 
things, that he had obtained a grant in the 
preceding year for a tract of land; that he 
had solicited the justice of the peace, for his 
jurisdiction, to give him juridical possession 
of the place, which had been refused because 
petitioner had not obtained the approval of 
the assembly to his grant; and concluded by 
affirming that the magistrate had overlooked, 
in some eases, the condition which required 
the approbation of the junta, and prayed an 
order from his excellency, directing the said 



justice to place petitioner in juridical posses- 
sion without compelling him vo wait for the 
approval of the assembly. On this petition 
is the marginal order of the governor, whicli, 
as to that portion of the prayer which refer- 
red to the juridical possession, states: "With 
regard to the judicial possession which is 
claimed in this writing, the government is not 
authorized to order it to be given without 
the previous approbation thereof by the most 
excellent departmental assembly." 

It is true, as alleged by the plaintiff, and 
before stated, that many parties went into 
possession of lands under grants made ex- 
pressly subject to theapprobationof the junta, 
and which had not received their approval; 
and it may be also true that this frequent 
practice may have induced a belief among 
many that such approval constituted no part 
of the title. But no usage or practice of the 
land could convert the title, if originally in- 
choate, into a perfect one. The issuing of 
the grant by th-e governor, before obtaining 
the approval of the junta, with other circum- 
stances, might give the party an equity 
which would bind the government; but it 
could do no more. In Menard's Heirs v. Mas- 
sey, 8 How. [49 U. S.] 293, the party claimed 
under a grant from the lientenant-govemor 
of Upper Louisiana. The concession gi'anted 
the land, dispensed with an immediate sur- 
vey, but required that when any one settled 
on the place a survey should be executed, 
after which the party was to solicit from the 
intendant-general his title in due form. It 
was admitted that the lieutenant-governor 
had a right to deal with the public domain, 
make concessions, direct lands to be sur- 
veyed, and to put grantees into possession. 
"This, however," say the supreme court, 
"does not settle the question." A usage also 
prevailed in Upper Louisiana to which the 
court refer: "It is remarkable (say they), that 
if we may trust the best information we 
have on the subject, neither the govenior 
nor the intendant-general has ever refused to 
perfect an incomplete title granted by a dep- 
uty-governor or sub-delegate." Referring al- 
so to the position of Upper Louisiana at the 
time, the difficulties of intercommunication 
between its several parts and New Orleans, 
and tlie general condition of the country, as 
the reasons which rendered the completion 
of the title in due form almost impracticable, 
they conclude by saying, "There are but two 
instances known to exist, where the intend- 
ant-general was applied to for a complete 
title." But all this "did not settle the ques- 
tion." "It does not depend (say the court) 
upon the existence of power, or want of pow- 
er in the lieutenant-govenior, but on the 
force and effect of the right his concession 
conferred." 

We have not overlooked the fact that there 
is some difference between the imperfect ti- 
tles issued by the governor of California, 
and those by the sub-delegates of Louisiana. 
In the latter cases the grantees were ex- 
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pressly referred to tbe intendant-general to 
solicit the title in due form. In California, 
no more formal title -was contemplated than 
that issued by the governor. But that title 
was not to issue until the concession had 
been approved. "When therefore, it was de- 
livered without such previous appx'obation, 
.ind made expressly subject to it, the situa- 
tion of the grantee was analogous to the 
holder of a concession from the lieutenant- 
governor of Louisiana, in this, that both re- 
quired the approval and confirmation of oth- 
er officers or functionaries of the government 
to render their titles finally valid. If, then, 
the usage which prevailed in Louisiana, 
more uniform than that which had been re- 
lied on in California, could not change the 
character of title as originally ascertained 
by the nature of the right conferred by the 
concession, so in this case the title of the 
plaintiff must be fixed by the force and effect 
of the gi-ant, and the laws of Mexico which 
gave it birth. This we have done by an anal- 
ysis of the regulations of 1S2S, which has 
conducted us to the conclusion that the title 
of the plaintiff is merely inchoate. Previ- 
ous to the citation of authorities to fortify 
the consti'uetion we have placed upon this 
title, it may be well to notice some sugges- 
tion which have been made upon this point 
It is urged that by the governor's grant, 
the title to the land passed, liable only to be 
defeated by the refusal of the departmental 
assembly to approve it. This would be 
treating the I'efusal as a condition subse- 
quent, which, on its happening, would defeat 
a previously vested estate. But the eighth 
article distinctly shows that it was not in- 
tended that a defeasible estate should vest 
by the governor's concession alone, else, why 
withhold from the party all evidence of title 
until after tlie approval had been obtained. 
The document issued after such approval 
was the only evidence of title the law gave 
him, and without which he could not obtain 
judicial possession. The argument which at- 
tributes the suggested effect to the govern- 
or's concession supposed the party to have 
acquired an estate, without receiving any 
evidence of title, and when by law he could 
receive no such evidence nor be placed in le- 
gal possession until, after the concession had 
received the approval of the junta. Such 
construction would defeat the whole policy 
of the law. If the party acquired by the 
governor's grant a legal title to the land, 
which was valid until defeated by the re- 
fusal of the junta to approve, the happening 
of such event could always be prevented by 
the governor's withholding the expediente 
from the departmental assembly. If they 
were never asked to approve, they could 
have no opportunity to refuse. It was only 
the governor's grant definitively valid that 
gave to the party interested a right to re- 
ceive a documento, or title, and to be placed 
in legal possession of the land. The refusal 
of the departmental assembly to ajiprove 



it, was not a final bar to the proceedings; 
the governor was in such event bound to 
send it to the supreme government for its 
decision; but it was not until its approval 
was obtained, and the proceedings consum- 
mated by delivery of the documents, that 
the title passed, to any portion of the land, 
from the Mexican nation. 

Another suggestion has been made. It 
is, that inasmuch as the governor could not 
legally deliver the grant to the party inter- 
ested imtil he had obtained the approval of 
the departmental assembly, such approval 
may be presumed from the delivery of the 
grant. The expediente in this case discloses 
no action whatever on the part of the junta, 
in relation to this grant. Besides, such pre- 
sumption would have to be made in the face 
of the fact, disclosed by the archives for 
years, that the governors always issued the 
grant before the approval of the junta, as 
evidenced by the testimonies, or certificates, 
as to the fact 'of the approval having been 
subsequently obtained. Lastly, such pre- 
sumption is forbidden by the grant itself, 
which declares on its face, that it is issued 
subject to the approval of the assembly. 

We pass now to the authorities which sus- 
tain tlie conclusion to which an examination 
of the Mexican legislation has conducted us, 
in relation to the character of the plaintiff's 
title. 

In U. S. V. Cervantes [Case No. 14,76S] my 
associate gave a construction to the regula- 
tions of 1828, and viewed a Mexican gi-ant 
which had not received the approval of the 
departmental assembly, as a mere inchoate 
"title. The case ^as carried on appeal to the 
supreme court of the United States [18 How. 
(59 U, S.) 553]; but the construction placed 
by him on the point under consideration was 
not reviewed, as the appellate tribunal de- 
cided the cause on the rulings made by them 
in the cases of U. S. v. Fremont [Id. 30], and 
Arguello v. U. S. [Id. 539]. In U. S. v. Reading 
[Id. 16,127], Commissioner Hall says: "In the 
present case, although the claimant had re- 
ceived a formal title from the granting officer, 
and under it had taken possession of the land 
previous to the occupancy of the territory 
by the troops of the United States, and was 
in the quiet enjoyment of it at the time of 
the cession by Mexico, yet as something re- 
mained to be done to perfect his title, viz., 
the approval of the departmental assembly, 
his title must be held to be an incomplete 
and imperfect one." In Edwards v. Davis, 
3 Tex. 321, the construction of the fourth 
article of the colonization decree of ISth of 
August, 1824, which requires the approval 
of the supreme executive to grants of land 
within the ten littoral leagues, came inci- 
dentally before the court, and they intimated 
that had the question been properly before 
them they would have deemed a grant by 
the governor of Texas and Coahuila a nulli-' 
ty if it had not received the approbation of 
the supreme government, in compliance with 
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the law- In the case of Reputilic t. Thorn, 
3 Tex. 499, the question came up and was 
decided in accordance with tlie intimation 
in the preceding case. In Paschal v- Perez, 
7 Tex. 349, the test is given by which the 
character of an inchoate is to be distinguish- 
ed from that of a perfect title: "An imper- 
fect title is one which requires a further ex- 
ercise of the granting power to pass the fee 
in the lands, which does not convey full and 
absolute dominion, not only against all pri- 
vate persons, but as against the government, 
and which may consequently be aflfirmed or 
disavowed by the political granting power." 
In Hancock v. McKinney, 7 Tex, 456, the 
rule is thus stated: "If the title was perfect 
it would separate the land in controversy, 
proprio vigore, from the public domain, and 
the land would cease to be of the vacant 
land of the state, unless it so became by the 
terms of the grant, or by some action of the 
judicial or political authority of the state." 

The distinction between perfect and in- 
choate titles rests on this basis, that is to 
say: "If the grant was to receive no further 
act to constitute it an absolute title to the 
land from the legal authorities, taking effect 
in prsesenti, it is a perfect title, requiring no 
further action of the political authority to its 
perfection." "But if there remained any- 
thing to be done by the government or its 
officers, such title or right is imperfect, and 
until it received the sanction of the political 
authority, it could not claim judicial cogni- 
zance." 7 Tex. 4o7. Applying these tosts to 
the grant under which the plaintiff claims, we 
cannot fail to conclude that further ac- 
tion was required from the ^exican authori- 
ties, viz., the approval of the departmental 
assembly to perfect it; in the absence of 
which the title it conveys must be regarded 
as imperfect and inchoate, and as such in- 
capable of separating any portion of land 
from the public domain proprio vigore. It 
has been urged that the decisions of the su- 
preme court of the United States in the Fre- 
mont and other eases, establish that these 
Mexican grants pass the fee to the land, and 
constitute such title as will sustain eject- 
ment. Whatever may be the conclusion at 
which that tribunal may arrive on this point, 
we see nothing to authorize us to consider 
that their decisions heretofore made, have 
gone to the extent contended for. They have 
determined that these grants pass a vested 
and immediate interest, and one which 
should be recognized by a court of equity; 
and beyond that we do not understand them 
to have gone. To these grants are annexed 
certain conditions which are clearly subse- 
quent; and if the title had been complete, 
the non-performance of them could only have 
been availed of in the manner prescribed 
by law for the defeat of legal estates subject 
to f oi-f eiture. But the titles under the Mexi- 
fcan grants being deemed merely inchoate, 
were treated as such; and the supreme court 
enter into a minute examination of the facts 



of each case with a view to ascertain its 
equities, and whether the non-performance 
of subsequent conditions should forfeit the 
right of the party to have his claim confirm- 
ed. It is improbable that if the court had 
viewed these titles as legal, they would 
have placed the confirmation of claims under 
them on equitable grounds. 

In the case ol Arguello v. XJ. S. [supra], 
Mr. Justice Wayne characterizes, in totidem 
verbis, the Mexican grants which had not 
received the approval of the departmental 
assembly, as "equitable titles." For all pur- 
poses of this case it is only necessary, re- 
garding them in a court of law, to fix their 
character as inchoate. 

The action of the supreme court of this 
state, though not very determined, as far 
as it has gone sustains the conclusion at 
which this court has arrived, although not 
for the same reasons. In Leese v. Clai'ke, 3 
Cal. 17, the general principle is affix*med, that 
a Mexican grant without proof of compli- 
ance with the conditions, is at best an in- 
choate title, and the land passed to the 
United States, who hold it subject to the 
trusts imposed by the treaty of cession, and 
the equities of grantees. This doctrine was 
reversed in the case of Vanderslice v. 
Hanks, 3 Cal. 27; but on the rehearing of 
the former it was reaffirmed. Such has 
been the doctrine in the highest court of this 
state since 1852. At the July term, 1856, of 
the same court, in the case of Gunn v. 
Bates [6 Cal. 263], two justices presiding, 
one of them, resting exclusively upon his 
construction of the decision of the supreme 
court of the United States, in the Ritchie 
and Fremont Cases, considered the question 
no longer an open one, and gave an opinion 
adverse to the doctrine aflarmed in Leese v. 
Clarke. But the other justice, although he 
eoneuiTed in the decision on other grounds, 
dissented from the reasons assigned by his 
associate. He says, "I do not think the 
plaintiff's title sufficient to sustain an action 
of ejectment." The doctrines announced in 
1852 remain still the exponents of the judi- 
cial action of our highest state tribunal. 

Upon full examination of the Mexican 
regulations of 21st of November, 1828, and 
on the' authorities which touch upon the 
subject, our convictions are, that the title of 
the plaintiff is inchoate, that the grant un- 
der which it is held, segregated no portion 
of the public domain; consequently, no 
title to any portion of the land in contro- 
versy was divested from the Mexican na- 
tion; and lastly, by well settled law, such 
title gives no standing to the plaintiff in 
the ordinary tribunals of the countiy. [Bur- 
gess V. Gray] 16 How. [57 U. S.] 48. 

It is urged by counsel that if the grant un- 
der which the plaintiff claims does not pass 
a legal estate, it is a colorable title which, 
accompanied by possession, is sufficient to 
show the extent of such possession. This 
principle is applicable to eases where there 



[23 Fed Cas. page 1343] 



(Case No. 14,069) TOBIN 



is no adverse title, or wliere the defendant 
does not dispute the seizin of the plaintifE, 
and is a mere intruder. An illustration of 
the application of such principle is to be 
found in Christy v. Scott, 14 How. [55 TJ. 
S.] 282, cited by plaintiff's counsel. The 
doctrine enunciated there is, that -where the 
plaintiff avers seizin in himself of the prem- 
ises, and the defendant is a mere intruder, 
and admits or, what is equivalent in plead- 
ing, does not deny the seizin, such intruder 
may not question the plaintiff's title. "If 
(say the court) the plaintiff, as his petition 
avers, was actually seized, and the defend- 
ant being an intruder ejected him, it was an 
unlawful act, and the action is maintainable 
notwithstanding the state of Texas may 
have a true title, or may have granted it to 
another." In the case at bar, the defendants 
deny the seizin of the plaintiff, and that is 
an issue to be tried. The plaintiff seeks to 
establish for himself such seizin by the ad- 
duction of a colorable written title, and 
proof of possession, in the face of an ad- 
verse title. In the eases where a plaintiff 
may thus recover, the defendants are with- 
out color of title— mere inti*uders. But 
where the defendants show an adverse title, 
the party must, as the plaintiff has done in 
this ease, rely upon his title-deed. Can the 
defendants be fairly deemed to be mere in- 
truders without color of title? They claim 
title from the same source whence the plain- 
tiff derives his. That title may upon investi- 
gation prove invalid; but surely those who 
have gone into possession under claim of 
title, and have expended large amounts of 
money on the faith of such title, cannot be 
eonsidered as intruders, and as such estopped 
from questioning the title of him who seeks 
to dispossess them. Independent of an en- 
try under claim of title, there are circum- 
stances in this case which divest the entry 
of the character of an eviction. 

Jos6 Fernandez, a witness, swears he was 
present with others, when judicial delivery 
of the mine was given to the assignor of 
the defendants; that during a portion of the 
time, Berreyesa, the grantee under whom 
plaintiff claims, was present; that when 
informed they were delivering possession of 
the mine, he said, "he did not care for the 
lomas, but he wanted the valley lands." 
Another witness, Antonio SuSol, confirmed 
the foregoing. Such was the character of 
the original entry, with at least the apparent 
authority of a Mexican functionary, under 
the forms of law, and with no objection 
made by the grantee. This took place in 
1845; since then, the defendants, claiming 
under that judicial act, have been working 
the mine, thus delivered to their assignor in 
the presence of the grantee under whom 
the plaintiff claims. We allude to this testi- 
mony solely with a view to show that de- 
fendants cannot be regarded as mere tres- 
passers, and thus make their ease an ex- 
ception to the general rule, which demands 



that the plaintifE must recover on the 
strength of his own title. Upon the validity 
of defendants* title, we do not consider we 
are called on to decide until the plaintiff's 
right to sustain his action against them be 
established. If we have not ascertained the 
character of the plaintiff's title to be in- 
choate, and therefore not the subject of 
ordinary judicial cognizance, the inquiry 
arises, whether, if a legal title passed to the 
land by the grant, it is in this case in the 
power of the court to locate the granted 
premises. If a fee passed, did it attach to 
all the land included in the boundaries nam- 
ed in the grant, or to the one league it was 
intended to convey? 

It has been urged that, by the terms of the 
gi-ant, all the lands to the extent of the 
boundaries mentioned, ascertained by the ev- 
idence to be from two to two and a half 
leagues, vested in the grantee without re- 
gard to quantity, which is stated in the 
grant lo be one league; and this, it is eon- 
tended, is the correct construction of the 
grant. It is true, that where a conveyance 
of land is made with specific metes and 
bounds, although the ambit includes a larger 
quantity than that mentioned, in the construc- 
tion of the conveyance mention of quantity is 
made to yield to boundaries; and it is held 
tliat the whole land passes to the grantee. 
This is a familiar principle of the common 
law; but its applicability to the case at bar 
is not perceived. The rule at common law 
rests upon the presumed intention of the par- 
ties; and in order to carry that intention into 
effect, in the absence of other proofs on the 
face of the conveyance, the court will reject 
quantity in favor of boundaries. Hence, 
where the latter are so specific and distinct 
as to indicate with certainty the identity of 
the land intended to be conveyed, the men- 
tion of quantity must yield to boundaries 
that are thus specific; the latter being deem- 
ed more convincing proof than the former, of 
the identity of the land intended to be con- 
veyed. In this case, quantity is not mere 
matter of description. It entere into and is 
inseparable from the thing granted. There 
are two conditions annexed to the grant, and 
forming a part of it. The second condition 
requires the party to solicit the respective 
justice to give judicial possession, by whom 
the boundaries should be marked out, &c. 
Whence the necessity of having the bounda- 
ries marked out, if they had been so desig- 
nated in the grant that the land intended to 
be conveyed could be identified? The third 
condition stated that the land of which men- 
tion is made, is one league, referring to the 
diseuo, and prescribes that the justice who 
may give the possession, wilj have it meas- 
ured conformably to ordinance, leaving the 
surplus to the nation, for the uses which 
may suit There was not necessity for any 
provision in the grant for measurement, nor 
would there have been a reserve of the sur- 
plus, had it been intended to convey the 
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"O'liole. So far from the grant operating to 
pass to the grantee a right of possession to 
the whole, the ordinance to which reference 
is made in the grant shows that no right of 
possession passed under the gi'ant, proprio 
vigore. One of the articles expressly de- 
clares: "That no person, although he may 
have an olaer grant than others, can himself 
take possession, survey, or mark out his 
landed property, unless by judicial authority, 
and by citation of his neighbors; therefore 
whatever is done otherwise shall be null, of 
no value or effect." Ordinanzas de Tierras 
y Aguas, 94. 

There can be little doubt that the interest 
intended to be conveyed was to a certain 
quantity of land; and the name of the ranch 
of which it formed a part, and its general 
boundaries, given to indicate the tract from 
which that quantity was to be taken by the 
agent of the grantor and, after such segre- 
gation, possession thereof delivered by him 
to the grantee. By reference to the expe- 
diente of the plaintiff, it will be seen he was 
aware of the quantity of land conveyed in 
his grant. By a petition presented by him 
on the 10th of February, 1844, to the govern- 
or, he stated that he had received a gi-ant, 
and had returned it because it had subjected 
him to one league, whereas he had solicited 
two; and he requested that a dispatch might 
be sent him for two leagues. So far as the 
evidence goes, there is no reason to suiipose 
his prayer was acceded to; and the grant 
under which plaintiff claims is believed to 
be the one once repudiated by him, because 
it subjected him to one league. On this pe- 
tition there is an indorsement by M. Jimeno, 
the seeretaiy, which shows the views enter- 
tained of the grant by the ilexiean authori- 
ties. It recites that: **To the person repre- 
senting these, was granted a single league, 
as is shown in the respective expediente; and 
if his pretension is to have more extension, it 
would be proper for the justice of the pueblo 
of San Jose to make report, after summoning 
the adjoining neighbors, especially the neigh- 
bor Justo Larios, with whom he formerly 
had a dispute " 

We have heretofore had occasion to ex- 
press our views in relation to the system of 
granting lands which formerly existed in 
California. Ntithei the grantor nor the 
grantee had the means of defining quantity 
by measurement No actual surveys, under 
the Mexican rule, have come to the notice of 
this court; and we believe the true condi- 
tion of things as it existed, is correctls' stat- 
ed in the instruction by the department of 
the interior of the United States to the board 
of commissioners, on the 11th September, 
1851: "There are, it is believed, no Spanish 
or Mexican plats of survey extant, of lands 
in California; no actual surveys, so far as 
this office is advised, having ever been exe- 
cuted during th*^ sovereignty over the coun- 
try of either Spain or Mexico." Under this 
state of affairs, metes and boundaries were 



inserted in the grant merely to indicate the 
general locality, from which the number of 
leagues conveyed were intended to be takeu. 
The grantor presented a rude sketch, digni- 
fied with the name of a diseiio or map, on 
which certain outward boundaries were de- 
scribed, without regard to distances, and in 
some instances without true indications as 
to their bearings, the prominence of which 
objects seemed to have been the inducement 
for calling for them. Within these exterior 
boundaries was the land needed; and the 
petitioner, in his application for it, described 
it in effect as so much land bounded by those 
exterior limits; and by such description it 
was granted. The grantor, equally ignorant 
of quantity, guarded the public interest by 
specifying the number of leagues granted, re- 
serving the surplus to the nation, and pro- 
tecting that surplus by securing its segrega- 
tion before the owner could obtain legal pos- 
session of the land granted. In a word, con- 
jectural estimates were substituted for actual 
surveys; and in such a system the mention 
of quantity, as a word of limitation, is more 
significant than in a common-law convey- 
ance. 

To apply rules of constmction which regu- 
late the system of common-law conveyanc- 
ing, in all cases, to one so anomalous as that 
which existed in California, would be im- 
practicable, and defeat the object at which 
the common law aims viz., to carry out the 
intention of the parties. The rule of con- 
struction as laid down by the supreme court 
of the United States is, that the words of a 
grant are always construed according to the 
intention of the parties, as manifested in the 
grant by its terms, or by reasonable and nec- 
essai"y implication, to be deduced from the- 
situation of the parties and the thing gi*ant- 
ed. [U. S. V. Arredondo] 6 Pet. [31 U. S.] 
740. Submitted to this test, we cannot con- 
sider that the whole land passed in this case. 

We have not overlooked the fact that it 
was customary to annex similar conditions, 
as to quantity, to Mexican grants indiscrim- 
inately. To those where no surplus of land 
could exist, as well as to those where the 
quantity included in the general locality 
greatly exceeded that intended to be granted. 
But such usage affords no good reason to 
regard all conditions as to quantity, annexed 
to every species of grant, as formal and in- 
operative. In one class of cases, while the 
insertion of such conditions evidence an in- 
tention to reseiTe a portion of the land in- 
cluded in the outward boundaries, such evi- 
dence is rebutted by the fact that no surplus 
could remain, or was contemplated to exist. 
In the other, the existence of a large surplus 
over the amount intended to be granted, 
clearly evidenced that there was something 
more than form which led to the annexation 
of conditions as to quantity. In each class 
of cases it is the duty of the court to apply 
the rule of eonstniction given by the su- 
preme court of the United States, that a 



[23 Fed. Cas. page 1345] 



(Case No. 14,069; TOBIN 



grant is to be construed according to tlie in- 
tention of the parties, as manifested by tbe 
words of tlie grant, aided by reasonable im- 
plication, deduced from the situation of the 
parties and the thing granted. [U. S. v. 
Arredondo] G Pet. [31 U. S.] 740. We do not 
desire to be understood to mean, that when 
land is suflaciently described by boundaries, 
and the quantity of land included within 
them approximates to the number of leagues 
granted so nearly that the excess might be 
deemed to be covered by the words "more or 
less,"— tliat we would give to the conditions 
annexed to such a grant, restricting quan- 
tity, the consideration we feel constrained to 
give to cases where there is a large excess 
over the quantity intended to be conveyed. 

All that has been said in relation to the 
question whether the whole land desciibed 
in the grant, in this ease, j^assed to the gran- 
tee, has been predicated upon the assumption 
that a fee passed on the execution of the 
grant to the grantee. But our conclusion, as 
above stated, is that the grant, never hav- 
ing been executed by the granting power, 
according to law, divested no portion of the 
land from the Mexican nation, and conse- 
quently passed no legal estate to the grantee, 
on which this action can be sustained. 

In the view entertained by the court on 
this point, it is perhaps unnecessary to con- 
sider the remaining suggestions of plaintiff's 
counsel, in relation to the location of the 
granted land. But it has been argued with 
zeal by counsel, and demands, for that rea- 
son, some attention. It is urged, that if the 
whole land did not vest in the grantee, the 
plaintiff is entitled to one league; and that 
the land is sufficientlj'' described to enable 
the court to locate it. That the western 
boundary, the dividing line between the 
ranehos of Berreyesa and .Tusto Larios. is 
sufficiently defined; and, making it the base 
line, the league may be run off. Days have 
been consumed in ascertaining how this line 
should be run; qnd after the closest exam- 
ination it is not found to be more certain 
than the northern line; and this latter is the 
boundary .first named in the grant, whereas 
the western is the last one called for. Be- 
tween these two lines, a selection may be at- 
tended with serious consequences to the re- 
spective parties, a selection we do not think 
within the appropriate province of this court 
to make. 

It is evident, that the grant is subject to be 
located at different'places by the selection of 
different base-lines; and such fact precludes 
the action of this couit. 

In Stanford v, Taylor, 18 How. [59 U. S.] 
409, the concession was for forty by forty 
arpens in extent, along the river "Des Peres," 
from the north to the south, which is bound- 
ed on the one side by the lands of Louis 
Robert, and on the other by the domains of 
the king, &c. The supreme .court say. in re- 
lation to this concession, which had been 
confirmed" and thus become a perfect title: 
23f£d.cas.— 85 



"On which side of Louis Robert's land it is 
to lie, we are not informed further than that 
it is to lie along the river from north to 
south. The uncertainty of out-boundary in 
this instance is too manifest, in our opinion, 
to require discussion to show that a public 
survey is required to attach the concession to 
any land.'' The decision in this case turned 
upon the point that the land admitted of two, 
locations. It is settled law that— "where a 
claim to a specific tract of land has been con- 
firmed according to ascertained boundaries, 
the confirmee takes a title on which he may 
sue in ejectment; but where the claim has 
no certain limits, and the judgment of con- 
firmation carries along with it the condition 
that the land shall be suiveyed and severed 
from the public domain and the lands of oth- 
ers, then it is not open to controversy that 
the title attaches to no land; nor has a court 
of justice any authority in law to ascertain 
and establish its boundaries, this being re- 
served to the executive department." [Stan- 
ford V. Taylor] Id. 

The one league of land in this case, from 
the description of the outward boundaries, 
admits of different locations; and the grant 
itself Cannes with it a condition calling for a 
survey. The intei-position, therefore, of the 
executive is necessai*y to give a separate ex- 
istence to the specific land to which the es- 
tate can attach. [Ledoux v. Black] Id. 473. 
The right of the plaintiff is a jus ad rem, not 
a jus in re. He is certainly entitled to one 
league of land, but he is entitled to it on the 
terms mentioned in his grant: the league 
was to be severed by the grantor. The law 
which existed at the time of the grant and 
referred to by it declared, as we have seen, 
any possesSibn a. nullity unless previously 
measured by the proper officer of the govern- 
ment. No public survey of the land had been 
made anterior to the treaty of Guadalupe 
Hidalgo. By that instrument the land pass- 
ed to the United States, subject to the plain- 
tiff's right, and with it passed also the right 
of segregation. This is a political act, and 
belongs not to this court. 

In Fremont's Case, the supreme court say: 
"Under the Mexican government, the survey 
was to be made or approved by the officer 
of the government, and the party was not at 
liberty to give what form he pleased to the 
grant. * * * The right which the Mexican 
government reseiTed, to control this survey, 
passed with all other public rights to the 
United States; and the survey must now be 
made under the authority of the United 
States; and in the form and divisions pre- 
scribed by law for surveys in California, 
embracing the entire grant in one tract." 

But setting aside all considerations in rela- 
tion to the power of this court to locate the 
granted premises, we place our decision on 
the ground that the documentai-y title pro- 
duced by the plaintiff himself must control 
his rights, and that under it no legal estate 
passed which can maintain the present ac- 
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tion. The attorneys for the defendants will 
submit the draft of a verdict in favor of the 
defendants for the signature of the judges. 

[See Case No. 14,070.] 
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[1 MeAIl. 186.] 1 
Cirenit Court. N. D. California. 
1856. 



July Term, 



Aliens — Citizenship — Acts and Deci.a.kations — 
International Law — Ceded Terkitout — 
Treatt — Foreigner Naturalized in Mexico 
before Cession of California. ' 

1. Acts and declarations of a party as to his 
intention in remaining in or removing from a 
country, though not simultaneous with his act, 
are, under special circumstances, admissible to 
prove the intention \iith. which he acted, if 
made ante litem motam. 

[Cited in Doyle v. Clark, Case No. 4,053.] 

2. Where the intention or knowledge of a par- 
ty becomes a material fact, acts and declara- 
tions, although collateral to the main subject, 
still, having a bearing upon it, are admissible as 
evidence. 

3. By a principle of international law, on a 
transfer of territory by one nation to another, 
the political relations between the inhabitants 
of the ceded country and the former government 
are changed, and new ones arise between them 
and the new government. 

[Cited in State v. Boyd, 31 Neb. 721, 48 N. 
W. 739, and 51 N- W. 602.] 

4. The manner in which this is to be effect- 
ed, is ordinarily the subject of treaty. 

5. The contracting parties have the right to 
contract to transfer and to receive respectively 
the allegiance of uU native-born citizens, but the 
naturaUzed citizens, who owe allegiance purely 
statutory, when released therefrom, are remit- 
ted to their original status. 

This action was ejectment, an^ defendants 
pleaded to the jurisdiction of the court, on 
the ground that Alexander Forbes, one of 
the defendants, was not an alien and sub- 
ject of Great Britain, as alleged in the com- 
plaint. Issue was taken by replication, and 
submitted to the jury, who returned a ver- 
dict in which they found that .Tames Alex- 
ander Forbes, one of the defendants in this 
case, was, at the time of the institution of 
this suit, an alien and subject of Great 
Britain. A motion is now made to set aside 
the verdict of the jury, on the gi-ounds,— 
1. That testimony as to the acts and dec- 
larations of the party done and made ante 
litem motam, tending to show what country 
he elected to adopt, was Improperly permitted 
to go to the jury. 2. That the verdict Avas 
contrary to the facts. 

[For former proceedings, see Cases Nos. 
14,068 and 14,069.] 

Howard &; Gould and E. W. P. Sloan, for 
complainant. 

Peachy & Billings, for defendants. 

McAllister, circuit Judge. To sustain 
their plea, defendants relied on the admit- 

1 [Reported by Cutler McAilister, Esq.] 



ted facts, that said Forbes, a native of Great 
Britain, was at the date of the treaty of 
Guadalupe Hidalgo a naturalized citizen of 
Mexico, that he has continued to reside in 
California since the execution of the treaty, 
and that he has never made any declaration 
of an intention to retain the rights of a 
Mexican citizen. These facts, it was con- 
tended, with the subsequent admission of 
California into the Union, fixed at once and 
by mere operation of law, the status of 
American citizenship upon the defendant 
Forbes. To disaffirm the plea, and sustain 
the allegation that defendant was an alien, 
plaintiff proved that in 18-51 the defendant, 
against whom two actions at law had been 
instituted in the courts of this state, peti- 
tioned for their removal, and had them re- 
moved, from the state courts into the dis- 
trict court of the United States for the 
Northern district of the state of California 
(then exercising circuit-court powers), on the 
ground, that he was, at the time, an alien, 
and subject of the kingdom of Great Brit- 
ain. That to accomplish that object, he ex- 
ecuted bonds reciting that fact, and his at- 
torney, imder his instructions, swore to the 
fact. It was also in proof, that in the same 
year (1851), a suit was brought on the eq- 
uity side of said district court; and to the 
bill filed the answer of defendant admitted 
that he was at that time an alien, and sub- 
ject of Great Britain. Lastly, it was deposed 
by a witness whose testimony was not at- 
tempted to be impeached, that the defend- 
ant, in 1851, told him he was not a citizen 
of the United States, that he did not intend 
to become one at present, because he de- 
sired to be able to litigate in the courts of 
the United States. To the testimony sus- 
taining the plea, objections were made by 
attorney for defendants, on the ground of 
incompetency, and were oven-uled by the 
court. This verdict is in the opinion of the 
court, fully sustained by the testimony given, 
and the only ground on which it can be set 
aside is, that the evidence was improperly 
admitted to go to the jury. In the view the 
court will hereafter take of this, case, the 
question of the competency of the testimony 
might be dispensed with. But as it may not 
be inappropriate to allude to this testimony, 
the court will briefly advert to the objec- 
tions made to its competency. 

The argument of counsel is, that the pro- 
visions of the treaty of "Guadalupe Hidal- 
go," with the residence oT defendant in Cali- 
fornia, being a naturalized citizen of Mexi- 
co, for a year after the date of that instini- 
ment; the fact that no evidence was pro- 
duced to prove defendant ever made a 
declaration of his intention to retain the 
rights of a Mexican citizen, together with 
the admission of California into the Union, 
all fixed, once and forever, upon the defend- 
ant the status of an American citizen, which 
cannot be altered by the testimony. The 
consideration of this argument involves, to 
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some extent, a construction of the article 
of tlie treaty of Guadalupe Hidalgo, upon 
which it is predicated. This article stipu- 
lates as to those Mexicans who should pre- 
fer to remain in the ceded territory, that 
they may either retain the title and rights 
of Mexican citizens, or acquire those of 
American citizens; but declares that they 
shall be under the obligation to make their 
election, within one year from the date of 
the exchange of the ratification of the treaty, 
and those who shall remain after the ex- 
piration of that year, without having de- 
clared their Intention to retain the charac- 
ter of Mexican citizens, shall be considered 
to have elected to become citizens of the 
United States. We will first consider this 
article as giving a right of election. If he 
elected to retain the character of a Mexican, 
he was to manifest it by a declaration, 
whether in writing, verbally, or by matter 
of record, is not stated. The treaty is more 
indefinite as to the manner in which he is 
to manifest a contrary intention. In fact, 
it prescribes no way in which he is to mani- 
fest his intent not to become a citizen *of 
the United States. The omission to make 
a declaration to continue a Mexican, and his 
residence for a year after the date of the 
treaty, would be prima-facie evidence of his 
election to become a citizen of the United 
States. There is also one rule of evidence 
prescribed by the tx'eaty as to^ his intention, 
the fact of his remaining in the country 
without having made any declaration of his 
Intention. This cannot be deemed conclu- 
sive testimony, for election presupposes in- 
tention; it is an oper-ation of the will. If 
the legal conclusion be absolutely fixed upon 
him in despite of the intent or the purpose 
of his residence, what becomes of the right 
of election? 

In Inglis V. Sailors' Snug Harbor, 3 Pet. 
[28 U. S.] 123, the court say, "How, then, 
is his father, Charles Inglis, to be consider- 
ed?— was he an American citizen? He was 
here at the time of the Declaration of In- 
dependence, and, prima facie, may be deem- 
ed to have become thereby an American 
citizen. But this prima-facie presumption 
may be rebutted; otherwise there is no 
force or meaning in the right of election." 
Considering, then, for the present, that the 
right of election had been clearly given to 
the defendant, the question is, not what do 
his feelings or interests now prompt him to 
do, but what did he do within the year his 
right of election existed. On one side, we 
have the prima-facie evidence prescribed 
by the treaty, his continued residence, and 
the fact that in the year 1851 he had voted 
at a corporation election. To counteract 
these, we have solemn legal instruments 
executed by defendant, describing himself 
as an alien and subject of Breat Britain. 
Availing himself of that allegation, he re- 
moved cases brought against him from the 
state to the federal courts, filing an answer 



in a court of equity, in which he swore to 
the fact— his attorney, under his instruc- 
tions, swearing to the same fact, and him- 
self not only stating that he was not a 
citizen of the United States, but did not in- 
tend to be, as he wished to be able to lit'gate 
in the courts of the United States. To all 
these acts and declarations, it is urged, 
they are incompetent evidence, because done 
and said -after the expiration of the time 
within which the right of election was to 
have been exercised. The general rule of 
evidence undoubtedly is, that acts and dec- 
larations not done and made simultaneous- 
ly with the factum probandum, and not 
forming part of the res gestae are inadmissi- 
ble. Yet if an alleged fact cannot exist 
together with other facts, the proof of the 
latter facts disproves the existence of the 
former. If the declarations and acts of 
Forbes in 1851 were established, they would 
necessarily disprove the alleged fact that 
he had previously elected to become a citi- 
zen of the United States. They were, there- 
fore, to be left to the jury. It is settled, 
that the declarations and acts of a pai*ty are 
admissible to qualify and explatin his in- 
tention in removing, or the character of his 
residence, in a question of domicil. And it 
is to be borne in mind that we are consider- 
ing the admissibility of this testimony in 
view of a construction of the treaty, which 
gives to a party a right to elect whether he 
will retain the title and rights of a Mexican, 
or take those of a citizen of the United 
States. To exercise this right, there was 
no necessity, under the ti-eaty, that there 
should have been an actual removal, nor is 
such actual removal the only evidence that 
the right of election has been exercised. In 
the case of Inglis v. Sailors' Snug Harbor. 
3 Pet [28 U. S.] 123, the court say, "It sure- 
ly cannot be said that nothing short of 
actually removing from the country before 
the Declaration of Independence will be re- 
ceived as evidence of election." And the 
court proceeds, to consider the acts of the 
party, adduced as evidence to qualify and 
characterize the remaining in the country. 
Now, inasmuch as other acts beside that of 
removal may be received as evidence of the 
manner in which the right of election was 
exercised, the court considers the testimony 
competent. In the case at bar, defendant 
remained in this country, and, with a view 
to ascertain his intention in remaining, his 
acts and declarations, though made sub- 
sequently to the time, were left to the jury 
to find in what manner he had elected. 

But there is another aspect in which the 
testimony may be received. It constitutes 
by reason of its character an exception to 
the general i*ule, that declarations and acts 
not forming a part of the res gestse are in- 
admissible. That exception applies to cases 
where the intention of a party becomes 
material, in which cases facts evidencing 
the intention, although collateral and foreign 
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to the main subject, still, as having a bear- 
ing upon the question of intent, are admis- 
sible. In Wood V. U. S., 16 Pet. [41 U. S.l 
aeo, it is said, m questions "where the in- 
tent of the party is matter in issue, it has 
always been deemed allowable, as well in 
criminal as in civil cases, to introduce evi- 
dence of other acts and doings of the party, 
of a kindred character, in order to illustrate 
or establish his intent or motive in the par- 
ticular act directly in judgment." Now, if 
the right of election was awarded to the 
defendant, and it was not the intention by the 
rule of evidence the treaty creates, to force 
upon the party who remained in the country 
American citizenship contrary to his intent 
(which we think is not the case), then the 
intent of the party in remaining becomes 
a material question; and matter en pais — 
such as the acts and declarations of the 
party— although not forming a part of the 
res gestae, are admissible so far as they 
serve to show the intent. In the Inglis 
Case, hereinbefore cited, the court went into 
the consideration of the acts and doings of 
the party for a series of years, to ascertain 
what election he had made at a particular 
time anterior to them; and say, "Those lead 
to the conclusion that it was the fixed de- 
termination if the party, at the Declaration 
of Independence, to adhere to his native 
allegiance." In fact, intent is best known 
to the party, is often secret until developed 
by acts and speech. "Acta exteriora indicunt 
interiora seereta." Lastly, this testimony is 
admissible as admissions made by a party 
through his declarations and acts spoken 
and done ante litem motam, and opposed to 
the right he now seeks to maintain. 

But the court does not consider that the 
right of election was given to the defendant 
bj' the treaty of Guadalupe Hidalgo; and 
therefore the discussion as to the admissi- 
bility of testimony might have been dis- 
pensed with. The intention of the 9th arti- 
cle of that instrument was to fix the status 
of all Mexicans who should prefer to re- 
main in the ceded territory. By a principle 
of international law, on a transfer of terri- 
tory by one nation to anothei*, the relations 
of the inliabitants towards each other un- 
dergo no change; but their relations wuth 
their former sovereign are dissolved and 
new ones between them and the government 
which has acquired their territory are cre- 
ated. The same act which transferred their 
territory, transfers the allegiance of those 
who remain in it, and the law which may 
be denominated political is changed. Am- 
erican Ins. Co. V. Canter, 1 Pet. [26 U. S.] 
542. This right to change the political rela- 
tions of the inhabitants of a ceded territory 
arises out of the character of those relations 
as recognized by the law of nature and na- 
tions. Birth binds man by the tie of natur- 
al allegiance to his native soil, and such al- 
legiance gives, by the principles of imiversal 
law, to, the country in which he was born 



rights unknown to mere voluntary or stat- 
utory allegiance. Upon the right to trans- 
fer this natural allegiance has been engraft- 
ed, this right of election in the party wheth- 
er he will retain his allegiance to his old 
sovereign, or pay allegiance to the new. 
Should he elect to retain his allegiance, he 
must do so without injury to the new gov- 
fernment; and such election is generally ac- 
companied by removal from the country, 
unless regulated by treaty. The object of 
the treaty of "Guadalupe Hidalgo" was to 
regulate the exercise of this right of election 
by such parties as by the principles of inter- 
national law were subject to their jurisdic- 
tion as contracting parties. The Mexican 
government stipulated for a right for Mexi- 
cans resident in the territory, to elect at 
any time within a year after the date of the 
treaty to retain their title and rights as Mex- 
icans; the government of the United States 
guarded against the abuse of the right, by 
limiting the time within which it was to be 
executed, and stipulating that if the elec- 
tion was not made within the time limited, 
they should be considered as having elected 
to become citizens of the United States. 
The right of the two governments thus to 
stipulate in relation to native-born Mexicans, 
under the law of nations, is unquestionable. 
It was evidently proper that the status of 
all such should be fixed. If they were nei- 
ther to continue Mexican citizens nor be- 
come citizens of the United States, a whole 
people would become disfranchised. They 
would have no status as citizens, owe no 
allegiance, and be left in the anomalous po- 
sition of a people without a country. Not so 
with the defendant Forbes. So soon as he 
had been released from the voluntary alle- 
giance to Mexico, he was remitted to his 
original status. No power existed in one 
government to transfer, or in the other to 
receive, the voluntaiy or statutoiy alle- 
giance of a naturalized citizen. Neither had 
the right to say to such, "You shall con- 
tinue your allegiance to Mexico, although 
she has conveyed it away; or you shall be- 
come a citizen of the United States," The 
allegiance of the naturalized citizen is the 
offspring of municipal law. Unlike natural 
allegiance, its sxipport does not rest upon the 
law of nature and the code of nations. The 
only relations that Mexico or the United 
States could change, were those arising from 
those sources. Nor does the language of the 
treaty authorize the conclusion that the con- 
tracting parties intended to include within 
the word "Mexicans" naturalized citizens 
of foreign countries. The language of the 
treaty of Guadalupe Hidalgo, differs mate- 
rially from that used in the treaty by which 
Florida was acquired in 1819, and the ti-eaty 
of Paris, in 1803, by which Louisiana was 
ceded to the United States. In the 8th arti- 
cle of the treaty of Guadalupe Hidalgo, Mex- 
icans are only mentioned as entitled to the 
rights of election. The whole of this arti- 
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ele refers to Mexicans; and the Qtli article 
spealis of "ilexicans" only, and provides, 
tliat those who do not preserve the charac- 
ter of Mexican citizens shall be subsequent- 
ly incoi-poratcd into, and become entitled to 
all the rights of citizens of the United 
States. Naturalized citizens are nowhere 
included eo nomine, within the provisions 
of the treaty; and in the opinion of the 
court, it was not intended to include them. 
This construction of the treatj' is sought to 
be defeated by the assumption, that the 
change in the political relations of the in- 
habitants of the ceded territoiy was con- 
templated to be made by the treatj' with 
their consent by giving to them the right of 
election; hence, that it is to be reasonably 
concluded that naturalized citizens were in- 
tended to be included in the term "Mexi- 
cans." The answer is, first, it is a violence 
to the language of the treaty so to construe 
it; secondly, the allegiance of the natural- 
ized citizen was not a subject of transfer be- 
tween the contracting parties; and thirdly, 
the argument surrenders the whole question: 
because if the defex\dant was included in 
the treaty,' his consent was essential to enti- 
tle him to exercise the right of election. 
This is the very question found by the juiy 
on the trial of the issue of election or no 
election, upon evidence the court considers 
competent on the trial of such an issue. In 
a Avord, if the defendant Forbes, a natural- 
ized citizen of Mexico, is to be brought with- 
in the provisions of the treaty because he 
consented to them, then his consent, involv- 
ing intention and election, is an issuable fact 
which has been found against defendants 
by the jury. But in the opinion of the 
court, the election was given only to Mexi- 
cans who remained in the ceded territory 
longer than one year after the date of the 
treaty, who were during that interval to 
select to retain Mexican rights, or be consid- 
ered citizens of the United States. Both 
governments had the right so to negotiate 
in regard to Mexicans; but in relation to 
the defendant Forbes, a naturalized citizen, 
his voluntary allegiance might be released 
by Mexico— not transferred. On his release, 
he was remitted to his original status of a 
British subject, derived from his birth; and 
the courts know no principle of law which 
would authorize the government of the Unit- 
ed States to compel the transfer of the de- 
fendant's voluntai-y allegiance from Mexico 
to themselves. The contracting parties did 
not intend to do so. The court considering 
the defendant without the provisions of the 
treaty, his claim to be a citizen of the Unit- 
ed States under them cannot be sustained; 
and he stood at the execution of the treaty, 
and now stands, where his acts and declara- 
tions and original status have placed him— 
an alien, and subject of Great Britain. 

The motion to set aside the verdict in this 
case, must be overruled. 
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Case ISTo. 14,071. 

TOBY V. RANDON. 
[6 West. Law J. 218.] 
District Court, D Texas. 1849.1 
Slave UT ix Texas. 
Thomas Toby sued David Randon on two 
promissory notes, amounting to ?3,500. The 
defendant contended that the money was not 
justly due, as the property he received for the 
notes was slaves, natives of Africa, who were 
brought through Cuba conti-ary to the laws 
of Spain, and taken to Texas in 1835, in vio- 
lation of the laws of Mexico. The plaintiff 
contended that at the time of the Bevolutiou 
the negroes were held in slavery, their con- 
dition was fixed by the constitution of the re- 
public of Texas of 17th March, 1846, 

WATROUS, District Judge, sustained the 
plea of the defendant, and gave judgment in 
his favor. 

[The cause was carried by writ of error to the' 
supreme court, where the judgment of this court 
was affirmed, with costs. 11 How. (52 U. S.) 
493-1 



Case ISTo. 14,072. 

[Ex parte TOGHMAN. 

[1 Hayw. & H. 268.] 2 

Circuit Court, District of Columbia. May 22, 
1847. 

I'UACTicE AT Law — OuiGiXAL Papbks— Leave to 
WiTHi.*RAW— Copies. 
The general rule that the original papers filed 
in a suit shall not be withdrawn without leaving' 
attested copies does not apply to a case in which 
there are no parties litigant before the court, and 
the court sees no use in retaining them. 

At law. 

Motion to withdraw papers filed with his 
answer to Jlr. Bradley's information. 

On the 19th of May, 1847, after THE 
COURT had given its opinion in regard to 
the information given by Mr. Bradley to 
the court containing certain charges against 
Mr. [Gaspard] Tochman, but not asking for 
any specific remedy or proceeding against 
him, Mr. Tochman moved for leave to with- 
draw the papers which he had filed with and 
referred to in his answer to those charges, 
THE COURT having decided that the case 
did not in his opinion call for the exercise 
of its summary jurisdiction. As the informa- 
tion did not ask for any specific remedy, but 
left the subject entirely to the discretion of 
the court, it seems to be a question between 
Mr. Tochman and the court only whether the 
court shall permit the papers filed by him 



1 [Affirmed in 11 How. (52 U. S.) 493.] 

2 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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to be withdrawn without leaving attested 
copies. There being no parties litigant be- 
fore the court, the general mle, that the 
original papers filed in a suit shall not be 
withdrawn without leaving attested copies, 
does not seem to be applicable to the present 
case. There is no person who can claim 
any right to have the papers retained, and 
we can see no use in retaining them. If, 
however, any person desires to have copies 
of any of them before they are withdrawn, 
the court will permit such copies to be 
taken at the cost of the persons requiring 
the same, and for that purpose the papers 
will remain as they are until the 29th day 
of this month, on or after which day the 
papers filed by ilr. Tochman with his an- 
swer as aforesaid may be withdrawn by 
him. 
By order of THE COURT. 



TOCHIMAN (BRADLEY v.). See Case No. 
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TOCHMAN fFENDALL v.). See Case No. 
4,726. 

TOD (THOMPSON v.). See Case No. 13,978. 
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Case No. 14,073. 

TjDDD v. CRUMB. 

[5 McLean, 172.] i 

Circuit Court, D Ohio. Oct., ISoO. 

riniiTATiox OF Actions — ^Judgme.s't — Policy of 

Statutk — Plea, 

1. The statute of hmita+^ions of Ohio does not 
bar an action on a judgment. 

[Cited in Randolph v. King, Case No. 11,560.] 
[Cited in Pries v. Mack. 33 Ohio St. 58; Stock- 
well V. Coleman. 10 Ohio St. 42.] 

2. A judgment is noi an agreement, contract, 
or promise in writing, nor is it in a legal sense 
a specialty. 

[Cited in Burns v. Simpson, 9 Kan. 662; Mc- 
Afee V. Covington. 71 Ga. 272; O'Brien v. 
Young, 95 N. Y 431; Peerce v. Kitzmiller, 
19 W. Va. 574; Tyler v. TVinslow, 15 Ohio 
St. 368.] 

3. Nor is 3 judgment barred by the provision, 
that four years shall be a bar to all actions not 
enumerated in the statute. 

4. It would be inconsistent with the policy of 
the statute, to bar a judgment in four years, 
while fifteen years are n^quired to bar a promise 
in writing. 

5. To an action on a jiidgment, the defendant 
cannot, in his plea, contradict the record. 

[This was a suit by 'Zerah Todd against 
Stephen Crumb.] 

Mr. Parsons, for plaintiff. 

OPINION OP THE COURT. This suit is 
brought on a judgment rendered in the state 

1 [Reported bj' Hon. John McLean. Circuit 
Justice.] 



of New York. The defendant filed four pleas: 
1. Nul tiel record. 2. Satisfaction. 3. Stat- 
ute of limitations of fifteen years. 4. The 
limitation of four years. To the 3d and 4th 
pleas the plaintiff has demurred, and the case 
on the demurrer is now submitted. This 
question arises on a construction of the stat- 
ute of limitations of this state, and it appears 
the point has never been ruled by any of the 
courts of the state. The statute provides, 
"that all actions upon the case, covenant, and 
debt founded upon a specialty, or any agree- 
ment, conti*aet, or promise in writing, must be 
brought within fifteen years." And in the 
same section it is provided, that "all other ac- 
tions not herein enumerated, must be brought 
without four years after such right of action 
shall have accrued." As the action before us 
is founded upon a judgment, it becomes a 
question whether it is barred by the statute. 
It must be observed that the actions by name 
are not barred, without reference to the caus- 
es on which they are founded. An action, 
whether it be upon the ease, covenant, or 
debt, is barred in fifteen years, if it be found- 
ed upon an obligation in writing, and not oth- 
erwise. This cannot apply to an action 
brought on a judgment, as that is not an 
agreement in writing, nor is it a specialty in 
the legal sense of that terra. Can the other 
provision of the act apply: "All other actions 
not herein enumerated, must be brought with- 
in four years after such right of action shall 
have accrued"? This evidently applies to a 
conti-aet, written or parol, where the time of 
action accrues. This cannot be said of a 
judgment strictly, as it has reduced the right 
of action to judgment. Besides, it would 
seem to be inconsistent with the policy of the 
act, to require a suit to be brought in four 
years from the rendition of a judgment, when 
fifteen years is the limit to an action on a 
note of hand or other agi'eement in writing. 
There being no provision of the statute which 
bars a judgment, it follows there is no limi- 
tation^ to an action brought upon it. The di» 
murrer to the pleas therefore is sustained. 
The defendant made affidavit that he had 
never been served with process, in the s^uit 
where judgment was obtained against him: 
and that he never employed an attorney to 
appear for him. Prom the record in New 
York it appears the declaration was filed 
against the defendant in custody, &c. It has 
been held in New York, that to an action 
brought on a judgment the defendant may 
deny m his plea the service or process, even 
in contradiction of the record. But the cor- 
rectness of this ruling may well be doubted. 
If the fact of service of notice appeared from 
the record, it would seem that the record can 
no more be contradicted, in this respect, than 
any other fact apparent on the record. But 
as this question is a new one in this court, 
leave is given the defendant to file his plea, 
subject to exception; and the cause was con- 
tinued. 
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TODD 7. The EUPHRATES. 

[Nowhere reported; opinion not now access- 
ible.] 
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TODD et al. v. The JAjMES ADGER. 

[22 Betts, D, C. MS. 115.] 
District Court, S. D. New York. 1855,1 

Collision — Rate op Speed at Night — Esglish 
Bulk as to Lookout — CnANGiNO Course is 
Uncektaintv — Carkyisg Lights by Sailing 
Vbssel. 

[1. Collision occurs at sea between steamer 
and schooner; steamer carrying accustomed 
liglits, and moving at rate of 9^ knots; schoon- 
er going at rate of 2^^ or 3 knots, and displaying 
no standing lights, but raised a lantern as a 
signal when the steamer was observed nearing 
her, but far enough away to enable steamer to 
avoid her had it been seen. The schooner was 
not seen by the steamer until it was too late. 
Held, that the collision was the fault of the 
steamer; that when moving at night a steamer 
should keep a proper lookout, and reduce its 
speed.] 

[2. A vessel should not change its course in 
uncertainty when in danger of collision.] 

[3. A schooner is not bound by maritime law 
to carry lights while under way.] 

[This was a libel by William J. Todd and 
others against the steamboat James Adger 
to recover damnges for a collision.] 

BETTS, District Judge. Collision between 
the schooner Trader and the steamboat 
James Adger oEE Barnegat, on the high seas, 
at one o'clock a. m.; the schooner coming 
from the south towards New York and the 
steamer on her voyage from New York to 
Charleston. The schooner was running on 
a light breeze from N. E. by E., and was 
heading about S. S. E.; the steamer running 
by steam only, without sails, but with the 
wind abeam. The steamer's starboard side 
struck "schooner's larboard bow. The schoon- 
er was abandoned by the crew, and was lost 
The steamer carried the accustomed lights, 
one on each paddle box and one aloft, and 
had two competent lookouts stationed for- 
ward. The schooner was not seen from her 
until directly on the collision, and when no 
time remained to avoid her. The schooner 
carried no standing lights, but raised a lantern 
as a signal when the steamer was observed 
nearing her, but far enough off to enable the 
steamer to avoid her, had it been discerned. 
The steamer was running nine and a half 
knots. The wind was light, and schooner 
had little more than steerage way on her go- 
ing 214 or 3 knots. A vessel witli sails at 
the time might be seen a sufficient distance 
fi'om the steamer to enable the latter to keep 
away from her. The steamei*, on discover- 

1 [Affirmed in Case No. 7,1SS.] 



ing the schooner, starboarded her helm, and 
within a minute and a half, as estimated, 
struck her starboard bow on the larboard 
side of the schooner. She did not know the 
course of the schooner- If she had ported 
her helm, it would have carried her under 
the stem of the schooner. Schooner also 
ported her helm at same time, but vessel did 
not feel it. The schooner was not bound by 
the maritime law to carry lights whilst un- 
der way. Jones v. The Hanover [Case No. 
7,4G0]; The Delaware v. The Osprey [Id. 3,- 
763]; The Iron Duke, 2 W. Rob. Adm. 385. 
She did all that wa? incumbent on her in 
exhibiting and waving a light as a warning 
to the steamer. Jones v. The Hanover [su- 
pra]. By the English rule it was the duty 
of the steamer, if the darkness was so thick 
as to disable h«r from discovering vessels 
ahead, to reduce her speed to a slow rate, 
and call on deck the disposable part of her 
crew, to aid in keeping watch. The Buropa, 
2 Eng. Law & Eq. 562. This, until recently, 
has been regarded to be substantially the law 
in United States courts. The Bay State 
[Case No. 1,148]; Pish v. The Black War- 
rior [Id. 4,813J. Particularly when the steam- 
er was in a thoroughfare of other vessels. 
A decision of the United States supreme 
court would seem to hold a steamer, when 
she has the usual lookout properly stationed 
in the night time, excused from liability for 
a collision happening because the lookout did 
not discover a sailing vessel ahead upon 
which she runs. The Columbus, 17 How. 
[58 U, S,] 181. This decision, if 'correctly 
understood, restrains and qualifies the rule 
of responsibility of the ship for lack of dili- 
gence or failure of a lookout to discern and 
give warning of vessels on the track of 
steamers. But keeping within the broadest 
latitude of that decision, the steamer was 
culpable in this case in particular after re- 
ceiving notice of the schooner being ahead. 
First, that the lookout did not notify the 
officer on deck of the course the schooner 
was running; second, that the steamer did 
not stop headway and back her engine; third, 
that she starboarded her helm, when in case 
of doubt and uncertainty it was her duty so 
to do. This duty is fastened upon her by the 
decision in the case of The Columbus, 17 How. 
[58 U, S.j 181. The court hold it clearly her 
duty to stop the engine and back from the 
danger, and particularly not change her 
course in uncertainty. So is the English law. 
The Perth, 3 Hagg. Adm. 414; The Rose, 2 W. 
Rob. Adm. 1; The James Watt, 2 W. Rob. 
Adm. 270. If she did not know the position 
and course of the vessel ahead, or made any 
variation of her own course, she was bound to 
port her helm. The Neptune, 10 How. [51 
U. S.] 558. It -vas a fault of the lookout in 
not calling out the position and course of the 
schooner. The evidence is she would have 
been avoided by the steamer had not the 
latter starboarded her helm. The steamer 
was also in fault in keeping up a speed of 
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nVo to 30 knots, if the niglit was so thick and 
dark that she could not make out a vessel 
ahead in time to keep clear of her, although 
she had competent lookout stationed. The 
Tiose, 2 W. Rob. Adra. 1; The Yirgil, 2 ^Y. 
Rob. Adm. 201 : [Newton v. Stebbins] 10 How. 
[•11 U. S.] 60G. It is incumbent on steamers 
running in thick weather to hold themselves 
under such management that they can steer 
from or back out of the way of any vessel 
within tlie distance sucli vessel may at the 
time be discoverable from her by the use of 
reasonable dilisrence. 

Upon the facts in proof the collision must 
be atti-ibuted to the omissions and mistakes 
of those in charge of the steamer, and in no 
way to any fault on the part of the schooner. 
A decree must be entered that the libellants 
recover their damages, and that the steamer 
be condemned therefor, and that a reference 
be had to a commissioner to compute and 
ascertain the damages. On the reference 
evidence can be given whether the loss of the 
vessel might have been avoided by proper 
efforts on the part of her crew, &c. Decree 
accordingly. 

[The claimant subsequently appealed to the 
circuit court, where the decree of this court was 
affirmed. Case No. 7,188.] 
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TODD et al. v. TOWNSEND. 

[9 Am. Law Rev. 150.] 

District Court and Circuit Court, D. Connecti- 
cut Aug, Term, 1874. 

BAXKIJUPTCY— MORTGAGKS FkaUDDLEXT AS TO 

Creditoks. 

[A mortgage mr-de by a bankrupt purported to 
be given to secure a present existing debt, due 
and bearing interest, and specifically described 
in the mortgage as evidenced by a promissory 
note mentioned. It was in fact given, however, 
in part as security for other debts already secur- 
ed by other mortgages, and in part for possible 
future loans or advances which the mortgagee 
might make and probably expected to make or 
procure, but which he was not bound by any 
agreement to make or procure, and in resp'ect to 
the making oi procurement of which no definite 
plan was settled between the parties. Held, 
that the mortgage was fraudulent and void as 
to creditors, and should be set aside at the suit 
of the assignee in bankruptcy.] 

In this case THE COURT, on a bill in 
equity by [Alfred Todd and Pbilando Arm- 
strong], assignees in bankruptcy [of George 
T. Newhall, against James M. Townsend], 
set aside a mortgage which was given in 
good faith, but so drawn as to be voidable 
by the bankrupt's creditors for constructive 
fraud; holding that the assignees in bank- 
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ruptcy had all the rights, in this respect, of 
attaching creditors. 

[An appeal being taken to the circuit court 
by the defendant, the opinion of that court 
is as follows;] 

WOODRUFF, Circuit Judge. I concur in 
the opinion pronounced in the court below 
that the mortgage in question herein is void 
as against the creditors of the bankrupt. 
This seems to me established by the deci- 
sions of the courts of the state,' and to be 
in conformity with sound principle. In ref- 
erence to the late cases in the supreme court 
of Connecticut, relied upon by the appellant, 
it appears on a cai-eful examination that, 
while the court sustained the mortgage there 
in question as good and valid between the 
parties, it is carefully stated that the rights 
of creditors are not involved. Potter v. 
Holden, 31 Conn. 385. It is also noticeable 
that in the present ease the mortgage is not 
only liable to the objection that whereas it 
purports to be given for a present existing 
debt, due and bearing interest, and specifical- 
ly described as in and by a definitely men- 
tioned promissory note, it was given and in- 
tended, not alone as a security for possi- 
ble future loans or advances, which the 
mortgagor might and probably expected to 
make or procure, but which he was not 
bound by any agreement to make or pro- 
cure, and in respect to the making or pro- 
curement of which no definite plan or mode 
of procedure was found or settled between 
the parties, but it appears also that it was, 
as to ten thousand dollars (part of the 
sum mentioned therein), intended as secu- 
rity for other debts already secured by oth- 
er mortgages, and as to this it was, 'with- 
out any intention or any circumstance to put 
creditors upon enquiry, an acknowledgment 
of Indebtedness for twenty thousand dol- 
lars, and an incumbrance of real estate to 
that amount, when the true debt was ten 
thousand dollars only. On both grounds the 
mortgage should be held void as a fraud 
upon creditors, directly tending to deceive, 
hinder, and delay them. If void as against 
creditors, then, upon the grounds stated in 
Re Leland [Case No. 8.234], and other cases 
cited by the district judge, the assignee is 
entitled to a decree. 

The state of my health forbids my enter- 
ing more fully into a discussion of the argu- 
ments most ably presented by the counsel 
for the appellant. 
Let the decree be affirmed, with costs. 
[See 91 U. S. 452.] 
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Case ISTo. 14,076. 

TOLAND V. SPRAGTJE. 

[14 Am. Jur. 302.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1834. 

Courts — Federal Juihsdictios — Citizenship — 
fokejgn domicil. 
Whethei the circuit court of the Uuited 
States in one state has jurisdiction of a suit 
against a citizeu of another state, domiciled and 
resident in a foreign country, by process of for- 
eign attachment, the defendant himself nof be- 
ing in the district at the commencement of the 
suit, and not served with the process. 

[This was a suit by Heury Toland, a citizen 
of the state of Pennsylvania, against Horatio 
Sprague, a citizen of tlie state of Massachu- 
setts.] 

Mr, Gilpin, for plaintiff. 

F. W. Hubbell, for defendant. 

HOPKINSON, District Judge. This suit, as 
appears by the writ, is a foreign attachment, 
and an order is endorsed on tbe writ to at- 
tach the goods, chattels, rights and credits of 
the defendant in the hands of certain persons 
named, which has been done. On the part of 
the defendant a motion has been made to 
quash the writ and the proceedings upon it, 
on the ground that the defendant is a citizen 
of Massachusetts, against whom this suit can- 
not be maintained in this court, as it has no 
jurisdiction in such a case. To support this 
position the judgment of this court in the 
case of Hollingsworth v. Adam has been cit- 
ed, as reported in 2 Dall. [2 U, S.] 396. The 
defendant, in that case was stated in the writ 
to be a citizen of the state of Delaware, and 
an atHdavit was produced of the fact that he 
was so. Upon this it was alleged that the 
federal courts had no jurisdiction of the suit. 
The objection was founded on the 11th sec- 
tion of the judiciary act [1 Stat. 78], which 
provides that "no person shall be arrested in 
one district for tilal in another, in anj'- civil 
action before a circuit or district court,— and 
no civil suit shall be brought before either of 
the said courts against an inhabitant of the 
United States, by any original process, in any 
other district than that whereof he is an in- 
habitant at the time of serving the writ." 
In the case referred to, the court quashed the 
writ. If the facts of the case now before us 
were the same with those of Hollingsworth v. 
Adam, we should not hesitate to follow that 
decision. But are they so? By the affidavit 
here produced and filed, the truth of which 
has not been contradicted, it appears that 
Horatio Sprague, the defendant, although not 
denied to be a citizen of the United States, 
is not now, and for a long time past has not 
been, an inhabitant of or residing in the Unit- 
ed States, but that for a long time, to wit, 
ten years and more, he has been settled and 
residing in and an inhabitant of Spain, being 
there largely engaged in business as a mer- 
chant and trader; and that he has not within 



the time stated, been within the United States, 
nor has he, to the affirmant's belief, any inten- 
tion of returning to the United States, and 
that the said Horatio is now, and for some 
time past has been, a consul of the United 
States at Gibraltar, in Spain aforesaid; which 
is proved by a cei'tificate from the department 
of state. 

The question is whether a defendant in 
those circumstances is within the provision of 
the 11th section of the judiciary act, which 
has been referred to, and entitled to the ex- 
emption or privilege thereby to a certain de- 
scription of persons? Does he bring himself 
within the' terms of that description? He 
takes his ground on the words of the act, and 
alleges that he is a citizen of the United 
States; that this is a suit brought against 
him by original process, and that he is not an 
inhabitant of the district in which the suit 
is brought, nor was he found within it at the 
time of serving the writ. If the words of the 
act had been that no suit should be brought 
against a citizen of the United States in any 
other district but that whereof he is a citizen, 
it would be enough for the defendant to show 
that he is a citizen of the United States, and 
is not a citizen of Pennsylvania, to bring him- 
self under the protection he claims from this 
suit, without any further inquiry as to the 
state to which he does belong, or the place of 
his actual residence. But the act speaks of 
inhabitants, not of citizens, in this part of it. 
It was therefore indispensable for the coun- 
sel of the defendant to prove, and such has 
been his effort, that in the construction of this 
provision the descriptive term "inhabitant" 
means and is synonymous with "citizen." If 
he has succeeded in this he has made out his 
case. For this purpose he has cited several 
adjudged cases. Nothing is more reasonable 
than that general expressions used by a judge 
shall be considered in connexion with the par- 
ticular subject to which they are applied; 
and as an authority they will seldom be car- 
ried beyond the ease to be decided. As to 
Hollingsworth v. Adam, in 2 Dall. [2 U. S.] 
396, it cannot be doubted that that was a civil 
suit by original process, to wit, a foreign at- 
tachment brought by a citizen of Pennsyl- 
vania against a citizen and inhabitant of the 
state of Delaware, then residing in Delaware. 
So it appeared on the plaintiff's writ, and no 
evidence was offered to contradict or explain 
it. Such is not the case before the court. In 
Read v. Berti-and [Case No. 11,601], the plain- 
tiff, a merchant of New York, entered into a 
contract in the year 1818 with the defendant 
to furnish him with an assortment of jewel- 
lery, which he was to take from place to place 
in the United States, to sell on commission. 
After passing through many states, he went 
to New Orleans, and opened a store there for 
the sale of the goods. In 1819 he came to 
Philadelphia to meet the plaintiff concerning 
their mutual business. He afterwards pro- 
ceeded to Havana and New Orleans, and came 



TO LAND (Case No. 14,076) 



[23 Fed. Cas. page 135 4 J 



again to Philadelpliia, wliere lie wrote to the 
plaintiff at New York, informing Mm that he 
came to have a settlement with him. While 
waiting at Philadelphia for the plaintiff, he 
was arrested at his suit. It is such a state 
of facts the learned judge had imder his eye, 
and to which his observations must be ap- 
plied. He says, and it cannot be questioned, 
for he uses the very words of the act of con- 
gress, that one of the parties to a suit must 
be a citizen of the state where the suit is 
brought and the other a citizen of some other 
state. As the clear consequence of this posi- 
tion, he says that the plaintifC, in the case be- 
fore him, being a citizen of New York, the 
court could not entertain jurisdiction of the 
suit, unless the defendant were a citizen of 
Pennsjivania at the time the suit was brought. 
He proceeds to declare that judicial citizen- 
ship, or that species of citizenship intended by 
the constitution and the act of congi-ess, is 
nothing more nor less than a residence or 
domicil in a particular state, the person be- 
ing at the same time a citizen of the United 
States. The domicil may be changed from 
one state to another, but the removal must 
be bona fide and permanent, not temporally; 
and the intention is to be gathered from his 
conduct, declai-ations, &c. 

The ease then before that learned and dis- 
criminating judge was one in which the 
plaintiff was a citizen of the United States, 
resident in New York, and the defendant also 
a citizen, residing in Pennsylvania, where 
the contract between them was made; and 
the question was whether his removal to 
New Orleans with an intention of making it 
his residence was permanent or temporary. 
If the latter, then his domicil continued in 
Pennsylvania, and a suit was well brought; 
if otherwise, the suit was not well brought, 
because neither of the parties was, in any 
sense, a citizen of the district or state in 
which it was brought. This was a question 
of fact which was left to the juiy. It is suf- 
ficient to remark on this case that no opin- 
ion was given, nor was it called for, on the 
meaning of the term "inhabitant," in a sub- 
sequent part of the 11th section of the act, 
nor upon this whole clause in it, — relations 
with other parts of the section, and to which 
we are now required to give a construction. 
An argument, indeed, has been raised upon 
the general expressions of the judge to bring 
them to bear on the case; but, however 
strong the argument may be, we must keep 
in mind that they were intended for the 
question then under consideration, for the 
state of facts then in the view of the court, 
and can be received as a judicial decision no 
further. In the case cited the removal or 
change of residence was from one .state to 
another, and the question was of which of 
the United States he should be judicially con- 
sidered a citizen, and in such a case the 
judge says that he was a citizen of the state 
in which he resides, oj" has his domicil. It 
seems to be impossible to give any other 



meaning to the words of the act, "or the 
suit is between the citizens of a state where 
the suit is brought, and a citizen of another 
state." This clause will be senseless unless 
some criterion be adopted to fix what shall 
make a man a citizen of one or another 
state; of one state in contradistinction to 
the othei-s; and residence is the only or the 
most certain and convenient criterion that 
can be taken. But such a ease is different in 
point of fact from one in which the question 
is not which state, as between two of the 
United States, the defendant is a citizen, but 
where he has no residence or domicil in any 
state, having removed to a foreign country; 
and consequently the criterion of residence 
in one or the other state cannot be applied to 
him. How far he may be embraced by the 
principle is another matter; but this opinion 
of Judge Washington, as well as another that 
has been cited, relates entirely to the con- 
struction to be given to that part of the 11th 
section of the act which grants jurisdiction 
to the federal courts in suits "between a citi- 
zen of the state where the suit is brought, 
and a citizen of another state." that is, 
where both parties are citizens residing in 
the United States; and he gave no considera- 
tion at all to the meaning of that part of the 
section which we are now called ujjon to 
construe. 

We will now consider the law as it has a 
direct bearing on the case before us. The 
11th section of the act professes to designate 
the original cognizance of the circuit courts 
of the United States, and it is thus broadly 
given: "Of all suits of a civil nature at com- 
mon law or in equity, when the matter in 
dispute exceeds the sum or value of five hun- 
dred dollars, and the United States are plain- 
tiffs or petitioners, or an alien is a party, 
or the suit is between the citizens of the 
state where the suit is brought, and a citizen 
of another state." This is the general grant 
of jurisdiction, and we find a designation or 
description of the circumstances which shall 
constitute an individual a citizen of one or 
another state. In a subsequent part of this 
section certain limitations or exceptions are 
made to this grant of jurisdiction, the object 
of which appears to be to prevent the vexa- 
tious and oppressive use of it. aud to have 
it exercised with as little injury and incon- 
venience to the party defendant as possible. 
It is provided that "no person- shall be ar- 
rested in one district for trial in another, in 
any civil suit before a circuit or district 
court." Without this, a defendant might 
have been taken in New Orleans or Maine, 
and brought for trial in Philadelphia. But 
further, it is provided that "no civil suit 
shall be brought before either of the said 
courts, against an inhabitant of the United 
States, by any original process in any other 
district than that whereof he is an inhabi- 
tant, or in which he shall be found at the 
time of serving the writ." We see here the 
same intention to prevent oppressive proceed- 
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ings in a suit carried on. Tlie first special 
provision enacts that tlie arrest of the per- 
son shall not be made in one district for 
trial in another; and the other, that no civil 
suit shall he instituted against a defendant 
in any district hut that which he inhabits, 
or unless he shall he in another. It may be 
that a part, perhaps a most material one, of 
the motive or intention of these enactments 
was a jealous respect to the territorial rights 
and immunities of the several states, who 
would not allow their inhabitants to be ar- 
rested by process from the courts of another 
state, or even compelled to attend a suit 
there, unless they gave up this protection by 
going voluntarily into another state, , and 
exposing themselves to a service of the writ 
If this were in the view and intention of con- 
gress in making these enactments, it will 
have an important influence on the question 
of their application to a case of a citizen not 
residing within or under the protection of 
any state. The phraseology of this section 
has been framed with care, and should be 
carefully attended to. In declaring the juris- 
diction of the courts generally, it is given 
over suits where an alien is a party, or the 
suit is between citizens of different states. 
JBut where the limitation to this power is 
imposed, or the exemption from it described, 
the law no longer speaks of a citizen of one 
state or another or of the United States, but 
extends the protection' or privilege from ai- 
res t to every person, be he citizen or alien; 
and no person, even though he should not be 
an inhabitant, but a transient passenger, 
shall be arrested in a civil action in one dis- 
trict for trial in another. This looks like ter-e 
ritorial immunity, for such a person, how- 
ever distant from his residence, may be ar- 
rested in passing through a state, by process 
from a federal court of that district, but not 
of another. Proceeding on the same prin- 
ciple, either of personal privilege or state 
rights or both, they enact that "no civil suit 
shall be brought before either of the said 
courts, against an inhabitant of the United 
States, by any original process in any other 
district than that whereof he is an inhabi- 
tant or In which he shall be found at the 
time of serving the writ" Who, then, is ex- 
empted from the general power of the court 
given by the first part of the section, or 
rather to what description of a party to a 
suit is the limitation or modification of that 
power to be applied? To an inhabitant of 
the United States, and necessarily an inhab- 
itant of some district of the United States; 
and whether he be an alien or a citizen, 
while he is an inhabitant of any district he 
has this protection of the law, and no longer. 
When he ceases to be an inhabitant of any 
part or district of the United States, he with- 
draws himself from the operation of this 
clause of the judicial act, and from the priv- 
ilege he enjoyed under it as an inhabitant of 
the United States. Can we say that a debtor, 
who abandons his domicil here, and assumes 



one in a foreign country, shall retain a priv- 
ilege or protection, which was accorded to 
him by the name and description of an in- 
habitant of the United States, and not other- 
wise? It must be kept in mind that we are 
now considering the Question of jurisdiction 
only as it is dependent upon or regulated by 
this clause in the judicial act There is an- 
other view of this question, which has not 
been taken in the argument, and which is too 
grave and important in itself to be dis- 
posed of on a summary motion like the pres- 
ent The question we allude to is whether 
the original constitutional jurisdiction of the 
federal courts extends to non-resident citizens, 
and whether they fall, in certain circumstan- 
ces, within a limitation of that jurisdiction. 
Supposing tliat the restrictive clauses we have 
referred to had not been enacted, or putting 
them aside, would non-resident citizens be in 
any way or by any process, subject to the ju- 
risdiction? When the constitution, in creating 
the judicial power of the government, speaks 
of contx'oversies "between citizens of different 
states," and the judicial act of suits "between 
a citizen of the state where the suit is 
brought, and a citizen of another state"— are 
we, necessarily, or on a reasonable constiaic- 
tion of these clauses, to understand that res- 
ident citizens only are intended to be em- 
braced by their power. The defendant will 
have the full benefit of this objection to our 
jurisdiction as of any other matter that may 
avail him, on a formal plea to the jurisdic- 
tion. The court will give a judgment that 
may be revised by a higher tribunal. 

If, as in the case of HoUingsworth v. Adam 
[supra], this writ were issued in a direct vio- 
lation of the plain language of tlie act of con- 
gress, we should not refuse to quash it, but, 
as this is not the case, however cogent the 
argument may be that urges us to the same 
conclusion, we will put the paity to his plea. 
The motion to quash is overruled. 

[NOTE. The defendant entered special bail 
to the attachment, and, having appeared and 
pleaded to the same, the ease was tried by a 
jury on the 21st day of November, 1836, and a 
verdict, under the charge of the circuit court, 
was rendered for the defendant, on which a 
judgment was entered by the court. This judg- 
ment was reversed by the supreme court in 12 
Pet. (37 U. S.) 300.] 
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Case 3Sro. 14,077, 

The TOLEDO. 

[1 Brown's Adm 445.] i 

District Court E. D. Michigan. March, 1873. 

Practice ix Admikaltt—Ckoss-Libel— Secuuity 
FOR Damages — Form op Aotiox. 

The 53d rule in admiralty, requiring the re- 
spondents in a cross-libel to give security to re- 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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spond in damnges as claimed in the cross-libel, 
ajjplics as well to actions iit rem as to those in 
personam. 

Motion to vacate an order requiring libel- 
lant to give security to answer the cross- 
libel, and for stay of proceedings. 

H. B. Brown, for the motion, cited The 
Bristol [Case No. 1,889]. 
W, A. Moore, contra. 

LONGYEAR, District Judge. Rule 53, un- 
der which the question presented arises, 
reads as follows: "Whenever a cross-libel is 
filed upon any counter-claim arising out of 
the same cause of action for which the orig- 
inal libel was filed, the respondents in the 
cross-libel shall give security, in the usual 
amount and form, to respond in damages as 
claimed in the said cross-libel, unless the 
couit, on cause shown, shall otherwise di- 
rect; and all proceedings upon the original 
libel shall be stayed until such security shall 
be given." Timothy Crowley, master of the 
scow Snow Bird, filed his libel in rem 
against the propeller Toledo, for collision. 
The propeller having been seized, the Union 
Steamboat Company, a corporation organ- 
ized and existing under the laws of the 
state of New York, owner of the propeller, 
put in its claim and answer, admitting the 
collision as alleged, but denying that the pro- 
peller was in fault, and alleging that the 
collision was caused solely by the fault of 
the scow, and setting up a counter-claim for 
damages on account of the same collision, 
in the sum of $700, for the recovery of which 
the respondent filed therewith its cross- 
libel against the scow, and prayed for a stay 
of proceedings upon the said original libel, 
until security should be given as required 
by the said rule 53. No process has been is- 
sued upon the cross-libel, but an order was 
gi'anted staying proceedings upon the orig- 
inal libel, conditionally, as prayed in the 
answer, and to vacate which this motion is 
now made. 

The ground of the motion is that rule 53 
applies to libels and cross-libels in personam 
only, and not to those in rem. The language 
of the iTile used in describing the subject- 
matter to which it relates is certainly broad 
enough to cover both classes of eases; and, 
looking to that, and to the evil which the 
rule was evidently intended to remedy, it 
does not seem to me to admit of a doubt 
that such is the scope and effect of the rule. 
Before the nile, no security could be obtain- 
ed, or proceedings had upon a oross-libel 
without the issuing ahd service of process. 
On this account, it often resulted that any 
remedy by cross-libel was impossible, on ac- 
count of the libellant in the original libel, 
in an action in personam, or the vessel rep- 
presented by the libellant in an action in 
rem, being and remaining beyond the same 
jurisdiction. This often resulted in the 
grossest injustice and oppression, equivalent 
in some cases to an absolute failure of jus- 



tice. The respondent or claimant in the 
1 original suit in such eases, was obliged to 
. follow the libellant. or the vessel, into oth- 
er, and often foreign jurisdictions, involving 
! ruinous outlays and delays. And often, when 
arrived where the libellant or the vessel 
was, he found there was no admiralty juris- 
diction of the particular cause of action in 
question, on account of which he was de- 
prived of the power to obtain security by a 
seiziu-e of the vessel, and was obliged to re- 
sort to an action at connnon law, or fore- 
,go any remedy whatever; and that, too, 
while his opponent had the full benefit of 
security by seizure under our admiralty 
jurisdiction. For instance: In the British 
American provinces, the admiralty and mar- 
itime laws of England prevail. By those 
laws there is no admiralty jurisdiction be- 
yond tide-water, and hence none upon the 
"waters of the great lakes, and their connect- 
ing waters, and the St. Lawrence above tide- 
water—which are nearly equally divided be- 
tween those provinces and the United States, 
•and constitute the boundary between the 
two countries to a vast extent, being not 
far from 1,500 miles in all. All the waters 
named being public navigable waters, and it 
being now well settled that the English rule 
■ as to tide-water, does not obtain in this 
"country, and that the jurisdiction of the 
United States admiralty courts extends over 
all public navigable waters, our courts have 
and entertain jurisdiction over the waters 
named. Now, in ease of a collision between 
an American and a Canadian vessel on some 
of those waters (which is exactly the pres- 
G^nt case), the Canadian owner may libel the 
American vessel in our courts (just what 
was done in this ease), and obtain security 
for the damages he may recover by a 
seizure of the vessel — a privilege which is 
denied the American owner in the Canadian 
courts, notwithstanding the collision may 
have been caused in part, or even whoUy, by 
the fault of the Canadian vessel. In my 
opinion it was to remedy this class of evils 
that rule 53 was made. If 1 am correct in 
this, then it would deprive the rule of its 
chiefest virtue to limit it to actions in per- 
sonam alone. And I can see no good reason 
in the nature of the cases to which it re- 
lates for so limiting it in its application. 
The eases to which it relates are described 
in the rule as being those of cross-libels 
filed upon any counter-claim arising out of 
the same cause of action for which the orig- 
inal libel was filed. It must be, then, a 
cross-libel filed upon a claim arising out of 
a contract, tort, or other cause of action of 
which the court already has jurisdiction by 
the original libel. In case of a counter-claim 
being set up, a cross-libel is necessary, not 
to give the court jurisdiction of the subject- 
mattei'— it already has that— but in order 
to entitle the party setting up such claim 
to affirmative relief; such relief, when grant- 
ed, however, must, from the nature of the 
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ease, be such and such only, as, in the lan- 
guage of the rule, as "well as upon those 
familiar general principles governing cross- 
actions, arises "out of the same cause of 
action for which the original libel was filed." 
A seizure is therefore not necessary to give 
the court jurisdiction of such counter-claim, 
independently of rule 53; and before that 
rule a seizure was necessary only as a se- 
curity for the enforcement of the remedy. 
The means of obtaining that security, with- 
out the necessity of process and a seizure, 
is provided for by the rule, and I can see 
no good reason, constitutionally or otherwise, 
why it may not be done in that manner. 
Neither can I see anything in the language 
of the rule by which its application is neces- 
sarily limited to actions in personam. The 
court was referred, upon the argument, to 
a recent decision in the district eouit for 
the Southern district of New York (The 
Bristol [supi-a]), holding that rule 53 is lim- 
ited to suits in pei-sonam, as is here contend- 
ed. The learned judge in that case seems 
to lay considerable stress upon the use in 
the rule of the expression, "respondents in 
the cross-libel," as implying a suit in per- 
sonam. I can agree with him so far as to 
concede that a more fortunate expression 
might have been used to indicate what I 
conceive must be its meaning. Libellants in 
an original libel, whether in personam or 
In rem, must, of necessity, become "re- 
spondents in the cross-libel;" and I think 



that is all that is meant by the expression. 
And I think this meaning is further indicat- 
ed by the provision of the rule for a stay of 
proceedings; because it would be unjust to 
the libellant in the oiiginal libel that all pro- 
ceedings upon the original libel should be 
stayed until such security shall be given, as 
the rule provides, if he is not the pei^son 
meant. An examination of others of the 
admiralty rules shows that the terms "re- 
spondent" and "defendant" are used indis- 
criminately, as having the same meaning,, 
with a seeming disregard for exact technical 
nicety in the use of terms, and as equally 
applicable to suits in rem and in personam. 
At all events, I do not tJiink there is suf- 
ficient in the use of that expression to do- 
away with what is, to my mind, the evi- 
dent object and puipose of the rule. 

I entertain a high respect for the learning 
and ability of the judge who delivered the 
opinion above refen-ed to, and have derived 
much aid in the past, as I expect to in the 
future, from his published opinions. It is- 
veiy seldom I have occasion to differ with 
him, and when I do so it is with the great- 
est reluctance. In this ease, for the rea- 
sons given, I am compelled to do so. I hold,, 
therefore, that rule 53 applies to suits in rem 
as well as to suits in pei"sonam. Motion de- 
nied. 
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ACKNTOWLEDGMENT. 

It is sufficient if it appear by the certificate 
of the execution and acknowledgment of a 
deed by a feme covert that the statutory di- 
rections were substantially complied with. . 
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AOTIOW. 

The fact that plaintiff has a remedy ex 
contractu against others is no bar to a suit 
ex delicto against a wrongdoer 230 

Where a person having an election to bring 
his suit either on a contract or for a tort, 
proceeds to judgment without a declara- 
tion, he cannot subsequently file a declara- 
tion for a tort, where the whole course of 
his proceedings shows that he proceeded upon 
a contract 915 

Whenever the same plea may be pleaded 
and the same judgment given on two counts, 
they may be joined in the same declaration. 116 

Where it appears that plaintiff is entitled 
to the whole of a given sum in certain given 
rights, it is no objection to a recovery by him 
that it is not shown how much he is entitled 
to in each right 142 

The respective claims of contending as- ' 
signees of a cause of action pending in .court 
will not be decided on motion 937 

Adjoining Landowners. 

See "Mines"; "Waters and Water Courses." 

ADMIRAIjTY. 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Bottomry and Respondentia"; 
"Charter Parties"; "Collision"; "Demurrage"; 
"Marine Insurance"; "Maritime Liens"; "Pi- 
lots"; "Pleading in Admiralty"; "Practice in 
Admkalty"; "Salvage"; "Seamen"; "Ship- 
ping"; "Towage"; "Wharves." 

Juris diction— In general. 

The district court in admiralty is governed 
oy the maritime code possessed before the 
Revolution, where not altered by law or by 
a change of circumstance- 1028 

Laws and principles which govern the 
maritime courts of the United States in cases 
where no regulations are prescribed by our 
own laws 1028 

The statutes o£ 13 & 15 Rich, 11. have re- 
ceived in England a construction which must 
at all times prohibit their extension to this 
country 29 

In cases of toj-ts, injuries, and offenses lo- 
cality brings them within the admiralty ju- 
risdiction, but in cases of contract it is also 
necessary that the subject-matter be of a 
maritime nature 877 



^— Persons a.nd property. 

Admiralty has jurisdiction to entertain 
suits in personam, where the parties are for- 
eigners of different nationalities 1003 
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In the case of a suit between foreigners 
jurisdiction will not be declined where the 
request is delayed, and the position of the 

parties has changed in the meantime 1003 

The court declined jurisdiction in a contro- 
versy between foreign seamen and their ves- 
sel where the parties might have had redress 
by a tribunal of their own country 1104 

— — Kiglits and controversies. 

Admiralty jurisdiction over a maritime 
cause is in its nature complete. It extends 
to the person as well as to the res, and can- 
not be confined to one of the remedies on a 
contract when the contract itself is within 
the cognizance of the court 29 

Every contest between the owners and 
mariners and the owners and builders or 
equippers of a ship for the navigation of the 
sea is cognizable in the admiral^ 29 

A contract relative to services on board 
a vessel on the sea or within tide waters 
cannot be enforced in admiralty, unless the 
service is essentially maritime 877 

A contract to transport a passenger on the 
high seas or on tide water is a maritime con- 
tract, and within the admiralty jurisdiction 158 

Steamboats and lighters engaged in trade 
or commerce on tide water and the seamen 
employed on board are within the admiralty 
jurisdiction, but not ferry boats, or those en- 
gaged in ordinary traffic along the shores of 
a river 877 

A contract for services on board a vessel 
employed in transporting fuel across the 
Delaware river cannot be enforced in ad- 
miralty 877 

Admiralty has no jurisdiction of a claim 
for services rendered to a vessel on the 
rocks, and materials furnished in aid thereof, 
under employment by the owners in charge 
to assist them 329, 330 

The admiralty jurisdiction of the federal 
courts extends to petitory as well as to pos- 
sessory suits 797 

Admiralty has jurisdiction over petitory as 
well as possessory suits to reinstate owners 
of ships who ha^'e been wrongfully displaced 
from their possession 1277 

A purchaser who has been put in posses- 
sion, though he has no bill of sale, may main- 
tain a possessory suit in admiralty 1179 

Admiraltj* has jurisdiction in case of a 
wrecked ship to decree a sale upon applica- 
tion of the master 1277 

Such sale is not conclusive upon the owner 
or upon third persons 1277 

Torts. 

The admiralty jurisdiction as to torts de- 
pends upon locality, and is limited to torts 
committed on the high seas, or within the 
ebb and flow of the tide 957 

Admiralty has jurisdiction of a personal 
tort committed upon tide waters within a 
local harbor, where connected with other 
matters within admiralty cognizance 942 

Admiralty has jurisdiction in cases of col- 
lision upon tide waters in Chesapeake Bay 
or its tributary rivers 773 
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Procednre. Page 

A libel in admiralty was disraipsod pro 
forma for want of jurisdiction in order to 
allow an immediate appeal 481 

ADVERSE POSSESSIOI^. 

See, also, "Ejectment." 

A possession without claim of title affords 
no presumption of right from mere lapse of 
time 615 

A deed is not to be presumed where the 
evidence shows that plaintiffs frequently 
remonstrated, and consulted counsel about 
redressing their w^rong. 83 

AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Carriers"; "Charter Parties"; "Demurrage"; 
"Shipping." 

Where the charter party is not proved, or 
is silent in regard to the consignee or mode 
of delivery, the bills of lading are controlling 
v?»-ideuce of th«» contract of affreightment. . 242 

In the absence of any statute or established 
general usage to the contrary, Past-Day 
must be considered as an ordinary working 
day for the purpose of lading or unlading 
cargc 682 

A discharge of the cargo commenced be- 
fore may be continued on Fast-Day 682 

Sufliciency of evidence of proof of deliv- 
ery of goods involving the question of the 
alteration of receipts after signature 270 

The wharf being the place of delivery, evi- 
dence that the number of articles called for 
by the bill of lading were placed tliereon 
will exonerate the ship, as against evidence 
that a lesser number were received at the 
consignee's storehouse, whither his own cart- 
man conveyed them 269 

A know^n usage of trade and navigation 
from New Orleans to Northern ports to 
touch at Havana for cargo, prevents such act 
being a deviation 891 

An intention to take on cargo at an inter- 
mediate port IS not a deviation, where made 
known to the shipper when bills of lading 
were executed , 891 

The acceptance of cargo by the shipper 
with knowledge of a deviation restores the 
shipowner's right to freight 891 

But receiving cargo with the knowledge of 
a deviation does not deprive the consignee of 
his right of action for special damages sus- 
tained by the deviation, and such damages 
may be recouped in an action for freight. . . 891 

Freight may be recovered by tlie master 
against the consignee in admiralty, either in 
personam or in rem 891 

The lien for freight is discharged by deliv- 
ery to the consignee without demanding 
freight or notifying him of a lien therefor, in 
the absence of a special agreement or local 
usage to the contrary, irrespective of the in- 
tentions of the master 680 

The fact that goods sold at auction by the 
master for freight in San Francisco in 1830, 
brought only half the amount and were sold 
within two weeks by the purchaser at three 
times such amount, does not show fi-aud or 
unfairness, where the sale was made in the 
usual way after due advertisement 468 

The vessel is liable where, by the negli- 
gence of the master, the cargo is exposed 
to injui-y by an excepted peril 680 

Where the vessel is laid, up for the winter 
with cargo on board, the master must take 
precautions to prevent injury from dampness 
or mold, and to protect the deck load from 
the effects of snow and ice 680 

A shipper who agrees that his goods shall 
be carried on deck, and assents to the man- 
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uer of stowing and protecting them, cannot 
recover for an injury by rain, where all rea- 
sonable care was taken of them during the 
voyage 1002 

The defense that the loss of cargo arose 
partly from a necessary jettison on account 
of perils of the sea and partly from a sale for 
necessaries must be established bv clear and 
conclusive proof , 64S 

Where the owner of a cargo of a sunken 
vessel raises it, after notice to the owner of 
the vessel, the expense of such raising may 
be allowed as damages in a suit for nondeliv- 
ery 42i> 

Agency. 

See "Principal and Agent." 

ATiTEJfS. 
See, also, "Courts." 

On a transfer of territory by one nation 
to another the political relations between the 
inhabitants of the ceded territory and the 
former government are changed 1.346 

Naturalized citizens of sucli ceded country, 
who owe allegiance, purely statutory, when 
released therefrom, are remitted to their 
original status 1346 

Alien friends are entitled to claim the same 
protection of their rights in the federal 
courts as citizens 742, 744 

APPEAL AND ERROR. 

The allowance or nonallowance of costs in 
an admiralty case being a matter within the 
discretion of the court, is not a subject of 
appeal 814 

The judges of the federal circuit court on 
a motion for a new trial cannot certify to a 
division o± opinion at the trial itself, unless 
both were present 744 

The limitation of the time for bringing 
writs of exTor to five years after rendition of 
the decree complained of (Act 17S9, § 22) 
does not apply to writs of error coram nobis 230 

The allowance of an appeal to the supreme 
court relates back to the time when the orig- 
inal application was made to the judge of 
the circuit court, and entitles the party to a 
stay 1137 

A writ of error is not a supersedeas un- 
less sen-ed within 10 days after rendition 
of the judgment, irrespective of agreements 
of the parties for a stay of execution 1097 

On a joint decree against resjTOndents for 
a maritime tort there may be separate ap- 
peals where respondents have severed in their 
pleadings, or jointly pleaded a general denial 957 

Form and sufficiency of record on appeal 
from a consular court of Japan to the cir- 
cuit court for the district of California .... 815 

A bill of exceptions which shows that the 
exceptions were taken for the first time four 
days after the verdict and judgment will not 
be considered 214 

A statement by counsel of the evidence, not 
made a part of the bill of exceptions, tliough 
formally certified by the clerk, is no part of 
the record 214 

The question of the admissibility of certain 
documentary evidence is not available where 
the same is not set forth in the bill of ex- 
ceptions 116 

The circuit court, on an appeal in admiral- 
ty, will not disturb the finding of the district 
court on a question of fact depending upon 
the weight of the testimony and credibility 
of witnesses, though differing from such 
court ,', 425 

New testimony, introduced on an appeal in 
admiralty, except under peculiar eireumstan- 
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CGS, is not entitled to the same consideration 
as testimony introduced in the first instance 773 

On an appeal in admiralty, where the ques- 
tion is purely one of fact'depending upon the 
testimony of numerous witnesses, the judg- 
ment will not be reversed except for clear 
error 773 

A bond on appeal from a judgment of the 
justice of the peace, conditioned on payment 
if the judgment of the justice is affirmed or 
more recovered on a trial de novo, is dis- 
charged where a judgment for a less sum 
is recovered 515 



APPEAItAlS"CE. 

See, also, "Courts"; "Kemoval of Causes." 

An appearance by attorney, and the filing 
of a plea to the jurisdiction by attorney, and 
not in person, is a submission to the juris- 
diction 903 

A special appearance, entered by the clerk 
upon the order book at the request of de- 
fendant's attorney, without leave of court, 
Jicid an admission of jurisdiction 903 

An appearance by defendant, shown by 
the record, cannot be denied by plea or oth- 
erwise 1035 



APPRElWaiCE. 

An indenture, signed and sealed by a 
minor 15 years old, bound out by his fa- 
ther, is binding on him, though he is not 
named tlierein, and there are no covenants 
on his part 27o 

The order of the orphans' court to bind 
out an apprentice does not of itself create 
the relation of master and servant 55 



AKBITRATEON AND AW^ABD. 

Under a statute authorizing county com- 
missioners to refer the claims of a person 
to arbitrators. Iicld, that the commissioners 
, had no authority to submit a part only of his 
X'laim without his consent 1313 

An umpire provided for in an order of 
reference may be appointed before the ref- 
erees have heard the evidence and discover- 
ed that they could not agree 503 

An umpire must give notice to the par- 
ties and to the arbitrators of the time and 
place of his proceeding to act 1147 

An umpire must hear the parties 605 

After delivering their award, the arbi- 
trators cannot again act upon the case with- 
out new authority 050 

An award is void whicli is not final and 
conclusive, and does not embrace all the 
matters submitted, and settle the dispute. . 650 

Where one of the arbitrators has prejudged 
the cause, the award will be set aside 605 



AKTVnr AMD ISTAVT. 

A person illegally conscripted into the 
federal army may be discharged on habeas 
corpus 107 

Under Act March 3. 1SG3. § 3. if a mar- 
ried man over 35 years of age be enrolled 
and drafted in the first class, he may be 
discharged by a federal court on habeas 
corpus 107 

On habeas corpus to discharge an alleged 
minor, who swore on h!s enlistment that he 
was over 21, evidence may be given as to 
whether he understood what he was swear- 
ing to 134 

A clerk in the employ of a paymaster of 
the United States army is in the military 
service, and subject to trial by court-mar- 
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tial for forging vouchers in the disburse- 
ment of a reconstruction fund 931 



AKEEST. 

See, also, "Bail"; "Bsecution"; "Estradition" ; 
"False Imprisonment." 

An Inhabitant of Alexandria coimty, D. 
C, may be arrested in Washington county 
without a non est in Alexandria county. . .1060 

A person arrested in a civil suit, and go- 
ing to another state in virtual custody of 
his bail, may there be arrested in another 
civil suit, if his bail voluntarily relinquish 
all claim to his detention 413 



ASSAULT AJSTD BATTERY. 

A man cannot lawfully push another ofiE 
from his land without first requesting him 
to leave 1024 

On the plea of not guilty plaintifiE need 
not prove that defendant assaulted him 
first. Contra on the plea of son assault 
demesne • 20 

In a joint assault and battery a recovery 
in a suit against one is a bar to a suit 
against the other 576 

ASSIGITMENT. 

The equitable interest of a cestui que 
trust by way of contingent remainder is 
capable of assignment 362 

An assignment of rents with a power of 
attorney to collect them as they become 
due. is enforceable in equity, though the as- 
signor die before they are collected 783 

ASSIG3!JMENT FOB BEITEFIT 
OP OBEDITOES. 

See, also, "Bankruptcy"; "Insolvency." 

Quasre. whether, in Rhode Island, an in- 
solvent assigning only a part of his proper- 
ty for the benefit of all his creditors may 
stipulate for a release 72 

An assignment for benefit of creditors 
by a debtor absconding with a large sum 
of money is fraudulent as to creditors 
where it stipulates for a release as a condi- 
tion of obtaining a preference under tne as- 
signment 72 

An assignee in insolvency has no right 
to retain goods which were in the hands of 
his assignor for sale on commission, on 
which the latter had a lien as security on 
accommodation acceptances given to the 
owner after a tender of such acceptances 
and a demand of the goods 853 

ASSISTAKTOE, WEIT OF. 

A writ of assistance will not issue against 
persons who are not parties to the suit, or 
did not come in under them after suit com- 
menced 1093 



ASStnVEPSIT. 

A declaration in general indebitatus as- 
sumpsit for property sold and delivered is 
not supported by evidence of a sale and de- 
livery under a special contract for a price 
named 643 

Attachmeiit. 

See "Bankrui>tcy"; "Execution"; "Garnish- 
ment"; "Writs and ^^otice of Suits." 
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An attorney chargeable with negligence is 
liable only to the extent of the injury his 
client has received 477 

AVERAGE. 

The right to receive contribution in gen- 
eral average is not founded on contract, 
hut on a principle of equity 320 

In the case of a vessel dragging her an- 
chors towards the shore in a gale to avoid 
the danger of being beaten to pieces on 
rocks the master voluntarily slipped his 
cable, and allowed the vessel to be thrown 
on the beach. Held a general average loss 317 

The rule that the shipowner is entitled 
to a commission unon the amount contrib- 
uted for in general average, is rounded up- 
on the law merchant, and is not controlled 
by a particular local usage in contravention 
thereof 320 

A court of equity has jumsdiction to take 
an account of a general average loss, and 
decree contribution among those entitled to 
receive ana bound to pay 317 

BATL. 

See, also, "Arrest"; "Execution"; "Principal and 
Surety." 

Where there is no declaration, special bail 
will not be required unless plaintiff appears 
at the return of the writ 1028 

If special bail be taken out of court by two 
justices of the peace by recognizance, there 
must be two sureties 937 

No justification of bail is necessary where 
it is entered for the purpose of making a 
surrender 112 



BAZLMBHT. 

See, also. "Pledge." 

A sale by the bailee will not pass title to 
the property 280 

BAWKBTJPTCY. 

See, also, "Assignment for Benefit of Creditors"; 

"Compositions" ; "Insolvency." 
See, also, "Bills, Notes, and Checks." 

Operation, and efEect of "bankruptcy laws 
and of proceedings tliereunder. 

The date of the passage of the bankrupt 
act held to mean the date of its approval. 
(Act 1841, § 4.) 826 

The fact that an insolvent bank was ex- 
tinct as a corporation, and its assets were 
being administered upon under decree of a 
state court when the petition was filed, will 
not prevent the bankruptcy court from enter- 
taining jurisdiction 1135, 1139 

A railroad corporation is a private commer- 
cial coiporation within the meaning of sec- 
tion 37 of the bankrupt act 530 

After the filing of a petition in bankruptcy 
no creditor can acquire }» lien by attachment, 
judgment, levy, or otherwise on the property 
of the debtor which belonged to him at the 
time of filing the petition 1213 

Attachments are dissolved by the proceed- 
ings without reference to the property on 
which they are levied, and an officer in pos- 
session under the attachment cannot retain 
the property until payment of his fees 2 

A sheriff, where not restrained by the 
bankrupt court, may proceed to sell after the 
adjudication under a levy and advertisement 
of sale made before the adjudication 887 
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A debtor who has filed a voluntary petition, 
hut objects to an adjudication, has no stand- 
ing in the bankruptcy court on an applica- 
tion to enjoin a creditor from enforcing his 

claim by attachment 1210 

After the bankruptcy of defendant, against 
whom a decree has been obtained in a state 
court operating as a lien upon his property, 
plaintiff cannot proceed under a state statute 
for a discovery of assets 727 

State "banntrupt laxtrs. 

Act La. March 14, 1842, in relation to the 
liquidation of banks, held in effect a bankrupt 
law, and superseded by the bankruptcy act 
of 1867 1135, 1139 

The Louisiana laws relating to insolvency, 
insolvent debtors, etc., were superseded by 
the bankruptcy act of 1867 1135, 1139 

State insolvent laws, which merely protect 
the person from imprisonment, and do not 
affect the contract, are not suspended by the 
bankrupt act (Act 1841.). 349 

Jnrisdiction of conrts. 

As to the powers of the district court in 
other districts than that in which the bank- 
ruptcy proceedings are pending 1213 

The district court of a district other than 
that in which bankruptcy proceedings are 
pending may stay the enforcement of a 
judgment within its jurisdiction, obtained in 
an action in the state court, commenced 
after the filing of the petition in bankruptcy . 1213 

The circuit court of a district other than 
that in which the bankruptcy proceedings are 
pending has not similar powers 1217 

Register — ^Powers and duties. 

No opinion will be given on abstract ques- 
tions certified to the judge by the register. . 307 

Commencement of proceedings— Volun- 
tary "bankruptcy. 

The stockholders of a creditor bank are not 
parties in interest so as to be entitled to 
object to a decree 677 

One partner may petition for an adjudica- 
tion against all the members after a dissolu- 
tion of the pailnership 209 

The fact that such partner undertook to 
pay all the debts is immaterial, where the 
creditors did not accept him as their sole 

debtor 209 

. Involuntary bankruptcy. 

A petition which alleges as the act of bank- 
ruptcy the failure to pay commercial paper 
maturing after December 1, 1873, filed be- 
fore the expiration of 40 days from such ma- 
turity, is prematurely filed, and cannot be 
amended 1312 

A refusal to pay commercial paper at a 
date prior to that stated in the petition can- 
not be given in evidence 582 

The admission of a fact from which a 
fraudulent intent will be inferred will be 
given full effect, though it be coupled with a 
denial of such fraudulent intent 454 

The construction and sufficiency of plead- 
ings depend upon the rules of the com't in 
which the petition is pending 454 

Acts of bankruptcy. 

It is not an act of bankruptcy for one part- 
ner to influence or procure the departure of 
another from the state 852 

The making of conveyances in contempla- 
tion of bankruptcy and to prefer creditors, 
which are declared void by section 2, Act 
1841, are acts of bankruptcy G6 

Giving a warrant of attorney to a mere in- 
dorser, whereby he secures a priority, is not 
to be considered an involuntary act, so as to 
prevent it from being an act of bankruptcy, 
for an indorser has no legal power of coer- 
cion 66 

A refusal on the ground of a legal defense 
is not a stoppage or suspension within the 
meaning of the act 1019 
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A refusal to pay commercial paper made 
in good faith on the ground of a valid defense 
or a defect in the title of the holder is not 
an act of bankruptcy o82 

When the stoppage of payment of com- 
mercial paper is fraudulent, it is not neces- 
sary that it be continued, and a suspension 
of payment for 14 days, though without an 
element of fraud, constitutes an act of bank- 
ruptcy 1019 

A note, given by a merchant for money 
loaned payable to his own order on demand, 
and duly indorsed by him, is "commercial pa- 
per" 582 

A stipulation in a suit at law upon a note 
giving time to plead does not operate as an 
extension of time upon the note, as against 
the bankrupt act 582 

Adjudication. 

An adjudication against a firm by a part- 
ner on his voluntary petition, where the firm 
had been dissolved by the death of a copart- 
ner, is void S35 

An adjudication against a firm, obtained 
by one partner on his voluntary petition, 
without giving the notice reqnu^ed by Sup. 
Ct. Rule 18, is void 835 

A surviving partner may be adjudged 
bankrupt on an act of bankruptcy commit- 
ted by him in administering the partnership 
assets, although the separate estate of the de- 
ceased partner will pay all his debts, joint 
and separate 4 

Where the debtor in involuntary proceed- 
ings indorsed on the copy of the petition 
served on him an admission of the truth of 
its allegations, except those relating to fraud, 
but before the day to appear filed an involun- 
tary petition, and was adjudicated a bank- 
rupt thereon by the register, held that the 
adjudication was void and an adjudication 
would be made in the involuntary proceeding 51 

An adjudication entered upon a confes- 
sion of the acts of bankruptcy charged can- 
not be set aside after the death of the bank- 
rupt on the application of a creditor who 
has proved his debt. 932 

A creditor not appearing to the petition in 
bankruptcy is not estopped from denying the 
acts of bankruptcy charged so far as they 
affect him with notice 932 

Assignee — ^Election, appointment, and re- 
moval. 

The mortgagee of a homestead may vote 
on the choice of an assignee on his whole 
daim 89, 861 

A motion by the bankrupt to set aside the 
appointment of an assignee can only be 
entertained by the district judge upon notice, 
and not by the register. , , . 134 



— - Rigliis, duties, and lialiilities. 

Neither the court nor register is the gen- 
eral adviser of the assignee in his dealings 
with the assets 307 

Assignees are chargeable with interest on 
all moneys which they have collected, if not 
paid into the registry within 60 days after it 
is received. (Act 1841.) 1153 

The assignee is not liable for rent accruing 
after the adjudication unless he elects to 
accept a lease, and occupation of leased prem- 
ises independently of the lease is not evi- 
dence of such an election 844 

Property of bankrupt— Wiat constitutes. 

A certificate of membership in a board of 
trade held not an asset which would pass to 
the assignee 453 

The franchise of a bankrupt railroad com- 
pany is property of such company subject to 
sale in the bankruptcy proceedings 530 

The property of minor children accumulat- 
ed by then* sole exertions with their father's 
consent which has always stood in their 
names does not pass to the assignee 825 



— — Custody and control. , paga 

The bankrupt, after filing his petition, has 
no right to sell any of his property ev6h to 

raise money to pay lawful fees 102]^ 

An assignee under a general assignment 
under a state law which is avoided by pro- 
ceedings m bankruptcy must turn over all 
the property and proceeds to the assignee in 
bankrilptcy, and cannot deduct compensa- 
tion for his services 274 

"WTiere a surviving partner is adjudged 
bankrupt on an act of bankruptcy committed . 
in administering the partnership assets, the 
messenger will take possession of the joint 
assets in his hands, and also of his separate 
property 4 

Exemptions. 

The bankrupt .was allowed to retain from 
the proceeds of a mortgage fraudulently 
transferred the amount paid counsel for pre- 
paring his petition and schedules, ' and the 
amount determined by .the assignee for the 
temporary support of himself and family, but 
not the probable expenses of procuring his 
discharge .1021 

The assignee has a discretionary power, 
under section 14, Act 1867, in setting apart 
* other articles and necessaries," and his ac- 
tion will not be reversed unless an abuse of 
authority plainly appears 917 

The exemption of "other articles and nec- 
essaries" cannot include manufactured arti- 
cles kept for sale 917 

Keal estate cannot be s6t apart as exempt 
under the head of "artielfeg olr necessaries". .1144 

No individual exemption can be allowed 
out of the partnership estate at the expense 
of the joint creditors. 51 

Property exempt by the laws of the state 
where -the bankrupt resides and where the 
petition is filed will be secured to him, 
wherever it may be situated, and whether 
exempt by the law of its situs or not 2 

In Kansas the whole house occupied as a 
home by the bankrupt is exempt, though a ' 
portion of it is used, and was constructed 
with a view to be used, for a brewery. . . . 861 

When the bankrupt and his family do not 
keep house, but are boarding, money may 
be allowed by the assignee for their tempo- 
rary subsistence 1114 

Where the bankrupt's application to the 
assignee for an exemption is refused, the 
proper way of bringing the matter up is. by 
exception to his decision 917 



■ Xiiens. 

-Where other courts have taken full -juris- 
diction of property on which liens are as- 
serted, the bankruptcy court will not in 
general interfere 674 

The United States are not bound by the 
general equity rule for marshaling assets, 
nor by the rule prescribed by the bankrupt 
act in conformity thereto, any further than 
as that rule is founded in the particular case 
on the lien of the several parties inter sese 224 

A judgment obtained by the United 
States against persons composing a bank- 
rupt firm, though for a debt on which one 
of the partners was liable as principal and 
the other as surety, is entitled to priority 
over all partnership creditors 224 

The proceeds of goods levied on by exe- 
cution under judgments whose validity is 
not disputed, aud afterwards seized by the 
marshal under the warrant in bankruptcy, 
must first be applied to such judgments- . . 574 

An execution against the bankrupt deliv- 
ered to the sheriff prior to the filing of the 
petition, but not levied, gives a valid lien 
as against the assignee who took possession 
of the bankrupt's property before the return 
day of the execution 114 

The Hen of a prior unlevied execution 
is divested by a seizure of goods by a mar- 
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shal under warrant in bankruptcy proceed- 
ings 12i6 

Liens of judgments obtained after the 
execution of a general assignment valid by 
the state laws or at common law which is 
set aside at the instance of the assignee in 
bankruptcy are not valid against him where 
they would not have attached had the as- 
signment been allowed to stand 83S 

Sale. 

Lien creditors are not bound by the sale 
of lands which were subject to their liens, 
where their priorities were not first definite- 
ly ascertained on personal notice to them. . 6j4 

A person claiming title under a deed from 
commissioners under the bankrupt law of 
1800 must show their authority, and that 
their proceedings were regular 936 

Proof of debts— Wliat is prova"ble. 

A judgment for a fine is not a provable 



debt 



456 



A person, who in good faith purchases 
claims against a bankrupt with the inten- 
tion of stopping proceedings and giving 
him time, may prove them 212 

The beneficiaries of a trust fund, invested 
by the executor in his partnership business 
with the knowledge and consent of his co- 
partner, may prove their claim against the 
partnership, although they have proved it 
against the estate of the executor 866 

Fiduciary debts are provable equally with 
other debts, and, if the creditor elect to 
prove such debts, they will be barred by a 
discharge. (Act 1841.) 826 

Creditors recovering judgment after the 
adjudication need not vacate their judg- 
ments in order to prove the claims on which 
they were rendered 1 

Secured deliis. 

A creditor of a firm holding security on 
the separate property of a partner may 
prove the claim against the joiut assets 
without releasing such security 923 

A creditor secured by mortgage may ap- 
ply to the court to have the property sold 
and the proceeds applied on his debt. If in- 
sufficient to extinguish it, he may prove 
for the unpaid part 50 

—^ Procedure. 

Proof of claim cannot be made before a 
notary • 231 

A creditor residing in the judicial district 
where the proceedings are iiending must 
prove his claim before the register of that 
district • .••.•*•;■ 231 

The deposition of a creditor residing m 
another district must be taken before a 
register in that district; and, where resid- 
ing in a foreign country, before a minister, 
consul, or vice consul of the United States 231 

Claims purchased for the purpose of stop- 
ping proceedings against the bankrupt 
should be proven as of the date of adjudi- 
cation, but may draw interest to date of 
actual payment 212 

The register may postpone, until the choice 
of an assignee, the proof of a debt, in re- 
spect to the validity of which a doubt has 
arisen on the ground of a preference 1 

Exaxaination o£ Ijankrupt, etc. 

The register has no power to limit in ad- 
vance the time for the conclusion of the ex- 
amination of the bankrupt 1219 

On the examination of a witness respect- 
ing the bankrupt's estate on the applica- 
tion of a creditor, other creditors have no 
rieht to intervene and object to questions 
put 340 

On such examination the witness is not 
entitled to counsel, and he may be com- 
pelled to answer questions respecting his 
transactions with the bankrupt 340 
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The bankrupt's attorney may attend the 
examination, and object to improper ques- 
tions put to the banki-upt, but the latter has 
no right, without consent of the magistrate, 
to consult his attorney before answering. . . 6S7 

Costs: Pees; DisTjnrsemeiits. 

Marshal's bill of costs considered 640 

The register may renuire that his law- 
ful fees for conducting an inquiry insti- 
tuted by a creditor should be paid or se- 
cured before entering thereon 1209 

An assignee under a general assignment 
under a state law, which is avoided by pro- 
ceedings in bankruptcy, will not be allow- 
ed compensation or expenses out of the 
fund 274 

The assignee will not be allowed for auc- 
tioneer's charges in making a sale, unless 
he show a necessity for his services 543 

Discliarge — ^Proceedings to oTitain. 

The court may allow the bankrupt to 
withdraw his petition, and file a new one 
at a later day 480 

The final oath of the bankrupt need not 
be made or filed until the hearing 457 

The 50 per cent, clause is not operative 
against a bankrupt if the fair cash value 
of the assets turned over to the assignee 
is equal to 50 per cent, of the claims proved 
on which he was liable as principal debtor. 1020 

Amounts paid to lien creditors are not 
to be deducted before ascertaining the 
reqiiisite percentage of assets to entitle the 
bankrupt to a discharge 619 

In ascertaining such nercentage the prop- 
erty is to be taken at its value at the time 
the' petition is filed 619 

A debt due from a bankrupt under an 
agreement made on the surrender of a lease 
for a term, that he would pay any deficien- 
cy arising on a reletting by the landlord, 
will be considered as contracted at the time 
of such agreement (Act July 14, 1870), and 
not at the time a judgment was obtained 
therefor 552 

Under Act .Tuly 27, 1868, the discharge is 
not contingent upon the amount of divi- 
dends actually received by the creditors ... 1020 

The pendency of an examination of the 
bankrupt is good cause for an adjournment 
of the proceedings on an order to show 
cause why the bankrupt should not be dis- 
charged 1018 

Proceedings in opposition, 

A person having an equitable claim 
against the estate may oppose the dis- 
charge. (Act 1841.) 826 

A creditor cannot oppose the discharge 
unless he enter his appearance in opposi- 
tion thereto within the day appointed for 
showing cause against the petition tlierefor 457 

In the ease of an adjournment on the re- 
turn day of the order to show cause the 
time to 'file specifications of objection will 
run from the adjourned day 678 

Where there is no opposing party, the 
proceedings may be continued from day to 
dav to suit the convenience of the bankrupt 457 

A creditor who has duly appeared in op- 
position cannot move to dismiss the petition 
for want of prosecution, but should move 
to set it down for hearing 457 

Acts tarring. 

It is no bar to a discharge that the debt 
was contracted by fraud 134. 678 

It is no objection to the discharge that 
the bankrupt oaid the exoenses of making 
proofs of claims against his estate... 480 

A decree in a suit in a state court be- 
tween a creditor and defendants, of whom 
the bankrupt was one, declaring a convey- 
ance by the bankrupt void as in fraud of 
creditors, is not conclusive when such con- 
veyance is set up by the creditor in bar of 
the discharge 382 
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The existence of fiduciary debts, contract- 
ed by the bankrupt before the passage of 
the act, will not prevent his dischtirge, as 
to debts not of a fiduciary character. (Act 
1841.) S26 

Misapplication of fiduciary funds after the 
passage of the act deprives the bankrupt 
of all right to a discharge from any debts 
whatever. (Act 1841.) 826 

The omission of a particular debt from 
the schedule, unless intentional and fraudu- 
lent, will not bar a discharge. (Act 1841.) 826 

The fact that a firm carrying on busi- 
ness and borrowing money in connection 
with a farm is a large stockholder in a* 
manufacturing corporation does not make 
its members merdiants or tradesmen, so 
that failure to keep books of account will 
prevent their discharge 77 

"Tradesman," in the bankrupt act, is 
limited to a small merchant or shopkeeper 77 

Scope and effect. 

The terms of a discharge, however gen- 
eral, cannot affect the rights of a creditor 
to whom the bankrupt owed a debt in a 
fiduciary capacity, who did not prove the 
same. (Act 1841.) 826 

A surety on a guardian's bond is not 
among the class of persons not affected by 
a discharge. (Rev. St. § 5117.) 727 

An injunction issued by the bankruptcy 
court, staying proceedings against the bank- 
rupt in a state court until the question of 
final discharge should be determined, is ipso 
facto -dissolved by the granting of the final 
discharge 932 

— "Vacatiiig: Setting aside. 

Creditors moving to set aside a discharge 
cannot prove at the trial acts of the bank- 
rupt not set forth in the specifications 848 

Upon a motion to set aside a discharge 
the bankrupt's wife cannot be required to 
testify as a witness against him 848 

Prohibited or frandnlent transfers. 

A security, given when insolvent, under 
an agreement made when solvent, and 
when the debt was contracted, is not void- 
able as against creditors 194 

Where, under the local law, a deed does 
not take effect as to creditors and subse- 
quent purchasers until it is recorded, a 
deed recorded within six months of the 
commencement of bankruptcy proceedings, 
irrespective of the time when it was exe- 
cuted, is a transfer within six months. ...1143 

A mortgage upon a stock in trade, made 
within four months of the petition in banlj- 
ruptcy, may be good in so far as it was 
given to secure advances then made, and 
invalid in so far as it was given to secure 
a pre-existing debt 199 

A mortgage given to secure existing in- 
debtedness and possible future loans, as to 
which no definite agreement was made, held 
fraudulent and void as to creditors 1352 

A creditor who, with reasonable cause to 
believe the debtor insolvent, takes a judg- 
ment note more than six months before the 
petition is filed, cannot obtain a preference 
by the entry of a judgment and the levy of 
an execution on the debror's stock of goods 
within such time 849 

A judgment obtained within four months 
before the filing of a petition in bankrupt- 
cy in proceedings to subject a fund to the 
payment of a judgment against the bank- 
rupt held void, and the judgment creditor, 
having received the fund, less the costs of 
his action, is liable for the whole amount. . 233 

Taking property on attachment or execu- 
tion is receiving a preference, but merely 
recovering judgment is not 1 

A. general assignment of all the debtor's 
property in trust, first, to pay the debts of 
certain credirors in full, and to apply the bal- 
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ance pro rata to the debts of the others, 
where the property is insufScient to pay all 
in full, is fraudulent on its face j.10 

Property assigned in fraud of the act, 
though under a general assignment for the 
equal benefit of all creditors, made in strict 
compliance with the insolvent law of the 
state, may be recovered by the assignee. . . . 835 

A person is held to be insolvent when he is 
unable to discharge his debts in the usual 
course of business of persons engaged in the 
same trade or occupation 216 

Creditors who have to resort to legal meas- 
ures for the collection of accounts long over- 
due will be held to have reasonable cause to 
believe the debtor insolvent. 216 

Proof that the bankrupt, while insolvent, 
paid or secured defendant in full, without 
making adequate compensation to his other 
creditors, casts upon defendant the burden 
of showing that he did not know at the 
time that the bankrupt was insolvent 110 

The payee and indorser of a note paid by 
the maker in the usual course of business to 
the holder, is not chargeable with taking a 
preference where he had nothing to do with 
the payment, although he knew of the mak- 
er's insolvency 982 

The rule would be otherwise if the indorser 
procured such payment to be made by the 
maker with intent to give a preference. . . . 982 

Payment to depositors by insolvent bank- 
ers is not made good by the fact that the 
debtors acted under advice of counsel to 
save a criminal prosecution 214 

Suits and proceedings in relation to the 
estate. 

The circuit court has no jurisdiction of a 
bill by the assignee of a bankrupt firm 
against the assignee of a member thereof to 
require him to pay complainant a surplus 
after individual creditors are satisfied 6 

The district court has jurisdiction, under 
Rev. St § 4970, of a suit by creditors against 
the assignee of a bankrupt member of a 
firm to procure an adjudication of their debts 
and their right of priority as against indi- 
vidual creditors, and may give complete re- 
lief therein 511 

A summai*y petition by the assignee, and 
not a plenary suit, is the proper remedy 
against the bankrupt to recover property ille- 
gally withheld by him 527, 1021 

A proceeding to compel the bankrupt to de- 
liver to the assignee a policy of insurance on 
his life, which he claimed to have transferred 
to his son before the bankruptcy, must be 
by plenary bill . , .- 1 

The assignee may proceed by summons or 
petition upon a forthcoming bond, and need 
not resort to a plenary suit 165 

Goods seized by the marshal were deliv- 
ered to a purchaser from the bankrupt on his 
giving a forthcoming bond. A decree setting 
aside the sale as fraudulent was finally af- 
firmed in the supreme court The purchaser 
being insolvent, held, that the assignee might 
proceed either upon the forthcoming bond 
oi' one of the appeal bonds, and without first 
enforcing the same against the estate of the 
purchaser 163 

A bill in equity by the assignee is not de- 
murrable on the ground that he has a com- 
plete remedy at law, where the facts show 
that questions of fraud, trust, and partner- 
ship are all involved in the case at issue. . 789 

In the -case of property held by defendant 
under claims in different rights, held, that a 
suit in the form of a creditors'. bill was the 
proper remedy 176 

The fact that ihete are other creditors of 
defendant is no objection to the assignee's 
bringing a suit to recover assets in the form 
of a creditors' bill 176 

The circuit court will entertain a bill by an 
assignee against several mortgagors and oth- 
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er lienholders to ascertain the amounts due, 
and sell all the property free from incum- 
brances 459 

The cause of action by a trustee in bank- 
ruptcy to recover a payment made by the 
bankrupt of money, the title to which was in 
an assignee under a general assignment, held, 
did not accrue, under Rev. St. § 5057, until 
he became vested with the title of such_ as- 
signee under a decree setting the assign- 
ment aside as void under the bankrupt act. . 695 

Any lien creditor may appeal from a de- 
cree aifecting his rights to the supervisory ^ 
jurisdiction of the circuit court • 674 

A bill or petition under Act 1867, § 2, for 
a review of an adjudication of bankruptcy 
may be heard by the circuit judge in cham- 
bers at any place within the circuit, whether 
within or without the district where the 
bankruptcy proceedings are pending 1139 

On a revisory petition to the circuit court 
the case will not be taken up de novo, but 
the error complained of must be particularly 
set forth 452 

On an appeal by a creditor from a decision 
of the district court rejecting his claim the 
case is reconstructed in the circuit court, and 
the issues are made up and tried in the same 
way as if the case were originally com- 
menced in such court 93 

On a trial of a claim upon a judgment, 
matters which were available to the bank- 
rupt as a defense in the original suit cannot 
be set up , . . - . 93 

On an appeal by q. creditor from the de- 
cision of the district court rejecting his 
claim, where a declaration and plea are filed, 
the creditor has a right to a jury trial 920 

Such right will not be held to have been 
waived where the appeal is inadvertently 
submitted, and decided as if the cause had 
been brought up by writ of error 920 

Arrangemeiit xritli creditors: Composi- 
tion. 

The president of a bank, which claimed to 
be entitled to a preference, is not a proper 
person to be a member of the committee of 
creditors 339 

A receiver appointed in proceedings in a 
state court, which were one of the grounds 
upon which the adjudication was made, is 
not a proper person for trustee , 339 

An excuse of a bankrupt for failure to at- 
tend an adjourned meeting in composition 
proceedings, that he had already been sub- 
jected to an exhaustive examination, and 
that his business required- his constant at- 
tendance, held sufficient 1208 

Where a resolution of composition has been 
adopted and confirmed by the requisite num- 
ber of creditors, the right of a creditor to 
examine the bankrupt under Rev. St. § 5086, 
is suspended 1212 

As to the power and duty of the register 
itt permitting the examination of the bank- 
rupt or suspending a pending examination . . 1209 

The refusal of permission to take a copy 
of the inventory, which is at all times ac- 
cessible to the creditor, is not prejudicial. .1212 

The refusal of the register to proceed with 
the examination of the debtor until his fees 
are paid or secured is no ground of opposi- 
tion to the recording of a resolution of com- 
position 1212 

It is a substantial objection to the approval 
of a resolution of creditors, under section 43, 
Act 1867, appointing a trustee and com- 
mittee to supervise his action, that the com- 
mittee is composed of only two, one of whom 
is the trustee 88 

Amending and repealing acts. 

The clauses in the bankrupt law which 
give the power to an assignee to sue for and 
recover the amount of unlawful preferences 
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are not subject to the rule of construction 
applied in cases of repeal of penal statutes..l297 

The amendment of June 22, 1874, is in- 
applicable to a suit in equity by the assignee 
to recover a fraudulent preference in com- 
pulsory proceedings commenced prior to De- 
cember 1, 1873 982 

The amendment of 1874, substituting the 
word "knew" in place of the words "had 
reasonable cause to believe," as applied to 
vendees of insolvents, is inapplicable to pro- 
ceedings in bankruptcy commenced before 
December 1, 1873 1297 

An adjudication after the amendment of 
1874, where the petition was filed before 
such amendment, must be in accordance 
therewith 730 



BAKKS AWD BAJSTKING. 

The holder of bank bills is entitled to be 
paid in specie, by weight, the amount of 
such bills, upon a demand within the usual 
banking hours of the bank 346 

The bank is bound to keep its money count- 
ed or weighed, or to employ servants suffi- 
cient to count or weigh it, so as to pay all 
demands made within the usual banking 
hours 346 

One bank demanding payment of the bank 
bills of another is not bound to receive its 
own bills in payment, but may demand spe- 
cie 346 

Where a bank, having a large amount in 
Dills of another bank, by agreement with it 
placed the same in the hands of a third party 
as collateral, and the other bank drew drafts 
on New York, also advancing additional col- 
lateral to pay possible expenses of protest, 
held, in an action on the drafts, that the 
agreement was not pleadable in bar, the 
drafts having been taken as payment 79 

A loan by a national bank in excess of 
the restriction (Act June 3, 1864, § 29> is not 
void; but making such a loan subjects the 
bank and its officers to the forfeitmres and 
penalties prescribed in section 53 568 

It is no defense to a suit by the receiver 
of a national bank against a stockholder to 
recover the amount of an assessment made 
by the comptroller of the currency that the 
assessment was not needed by the receiver. . 254 

BILLS, 13'OTES, AMD CHECKS. 

Interpretation. 

A note absolute on its face may be made 
payable on conditions by a separate agree- 
ment as between the original parties, and an 
assignee with notice is affected with existing 
equities 963 

Cliecks. 

A check in the hands of the payee, before 
presentation, acceptance, or payment, is not 
an assignment of any part of the fund in 
the hands of the drawee 214 

Indorsement and transfer. 

A collateral agreement between the par- 
ties to a negotiable note that it is to be paid 
only on certain conditions cannot be set up 
in defense ■ to a suit by a bona fide trans- 
feree for value, though a state statute pro- 
vides that the maker may set up any defense 
against the assignee which he could make 
against the payee 9f>4 

Query whether an indorsement of the nego- 
tiable paper must be proved to have been 
made before it became due 271 

Demand: Notice: Protest. 

A promissory note transferred by indorse- 
ment after maturity is payable on demand, 
and demand and notice are necessary to 
charge the indorser, though he knew the 
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maker to be insolvent at tlie time of indors- 
ing it 57 

In the case of a joint and several promis- 
sory note, a demand must be made upon both 
makers to charge the indorser, though one 
resides in another state 725 

Helease or discliarse of indorser. 

An indorser on the notes of a bankrupt is 
not discharged by an extension of time given 
to the bankrupt by the holder 1206 

Actions. 

After a note is taken up by the indorser 
its negotiability ceases, and his assignee can- 
not sue in his own name 515 

A person cannot stie as an indorsee unless 
he be the owner of the note, or have some 
legal or equitable interest therein. A mere 
agent, to whom a note is indorsed by his 
principal for the benefit of the latter, cannot 
maintain such suit 89-1 

Under the provision of the Indiana statute 
giving the indorsee a right of action against 
the indorser, after having used due diligence 
to obtain the money, lie indorsee of a note 
secured by a mortgage on lands in another 
state need not first exhaust such security. . 572 

Want of consideration for a subscription to 
a college endowment fund is no defense to 
a note given in settlement thereof 308 

A declaration on a note made payable at 
a particular place need not aver that the 
note when due was presented at such place 
for payment 1033 

An agreement made on the indorsement in 
blank of a dishonored note, tliat the indorser 
should not be liable except on the maker's 
insolvency, may be shown by parol 80i 

' BHili OF LADIWG- 

See, also, "Admiralty"; "Aif reightment" ; "Car- 
riers"; "Demurrage"; "Shinning." 

The bill of lading, though not conclusive, 
is strong evidence of the apparent condi- 
tion of the cargo 680 

A bill of lading may be explained by 
showing that the goods receipted for as 
shipped were in fact returned to the ship- 
pers 469 

A bill of lading, signed by the purser, 
who was not authorized to sign bills of lad- 
ing, for goods not entered on the ship's 
manifest nor stowed with the other freight, 
acknowledging freight paid, may be con- 
tradicted by showing that the goods were 
carried as a personal favor to the owner, 
and no freight was expected to be paid 342 

A person to whom a bill of lading is as- 
signed as security for the payment of goods 
purchased of him by the shipper, under said 
bill of lading, is not liable to the shipown- 
er for the freight 549 

A person to whom a draft secured by a 
bill of lading is made payable as "cashier," 
for the purposes of collection, may proceed 
against the vessel in his own name for a 
wrongful delivery of the cargo to another 886 

The indorsee of the shipper's bill of lad- 
ing, who cashed a draft on the consignee 
on the faith thereof, may recover the 
amount of the draft, with interest, against 
the vessel which delivered the goods to the 
consignee without production of the ship- 
per's bill of lading , SS4, 886 

A master having stipulated by bill of lad- 
ing to deliver cargo to a certain consignee, 
afterwards signed a second bill of lading 
by_ which he stipulated to deliver a cer- 
tain part of the cargo to plaintiff as se- 
curity for money subsequently borrowed of 
plaintifiE by the shipper. Held that, if he 
delivered all the cargo to the original con- 
signee, he was liable to plaintiff for failure 
to deliver the stipulated part to him 81 



BONDS. 

See, also, "Principal and Surety"; "Railroad 

Companies." 

Paga 

The marshal may include his commissions 
in a forthcoming bond, and is also entitled 
to commissions upon an execution on the 
bond 935 

A defective forthcoming bond will, at 
plaintiff's request, be quashed, as well as 
the execution upon which it was foimded. . 471 

A forthcoming bond, given by mistake 
for less than the judgment, may, on plain- 
tiffs motion, be quashed on paying costs 
of the motion 20 

BOTTOMRY AHD RESPON- 
DENTIA. 

Authority to raise money upon the vessel 
itself in the absence of other means is im- 
plied where the owner refuses to pay a bill 
given for supplies furnished, and sends the i 
creditor to demand payment from the mas- 
ter in a foreign port 937 

The consignee of a vessel may apply the j 
proceeds of a cargo and the freight to pay 
sums due on account of its purchase, with- 
out affecting his right to take a bottomry 
bond from the master for supplies subse- 
quently furnished 937 

The necessity for suppHes to support a 
bottomry bond need not have been so ur- 
gent that the vessel must have been lost to 
the owner without them. 937 



BOXTND ARIES. 

A boundary "on," "by," or "to" to a 
stream, includes the land at least to low- 
water mark 946 

A boundary "on" the bank of a river, re- 
ferring to fixed monuments of the bank, 
limits the grant to the bank, and excludes 
the flats below it 946 

Where the land, according to a plan re- 
ferred to in the deed, is bounded "on" a 
river, with no other specific boundaries, the 
flats will pass by operation of law 946 



Bounties. 



See "Fisheries,' 



CARRIERS. 

See, also, "Affreightment"; "Average"; "Bill 
of Lading"; "Charter Parties"; "Demur- 
rage"; "Shipping." 

, Gamblers and monte-men, whose purpose [ 
in travelin*' upon a train is to ply their vo- 
cation, may be excluded 1192 

A regulation by a railroad company that 
canal boats unloading coal at its dock to be 
received on its cars there should employ 
its shovelers and rent its hoisting tubs at 
certain rates, being the usual market price, 
Jield unreasonable 1163 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bill of Lading"; "Demurrage";' 
"Shipping." '> 

A vessel chartered on a time charter for '■ 

a voyage at a specified rate must sail with- ■ 

out unnecessary delay, and proceed with all ' 

reasonable dispatch to her destination 343 

Damages for a breach of such obligation 

are the difference between the fair market : 

values of the cargo when it ought to have • ■' 
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been delivered, and at the time when the 
vessel actually arrived 343 

Under a charter party for a voyage to a 
certain port, or, in case it be blodiaded, to 
a market and return, the vessel is not 
liable for the time necessarily consumed in 
the deviation to ascertain whether the port 
of destination was blockaded , 132 

Insufficient sail, resulting in lost time on 
the voyage, held would render the vessel 
liable for subsequent injury and loss of the 
cargo, where she was obliged to put into 
port within 200 miles of home in anticipa- 
tion of heavy weather 993 

The vessel is not liable for a loss or dam- 
age on account of the deck storage, where 
it must have been contemplated from the 
very nature of the cargo that it should be 
stored on deck 647 

But where the loss arises, not on account 
of the cargo being stored on deck, but be- 
cause it was improperly secured, the vessel 
will be held liable 647 

The master will be lield negligent in not 
keeping a vigilant watch while at anchor, 
and in not being prepared to drop a sec- 
ond anchor when his chain parts in a sud- 
den blow 995 



CHATTEL MOBTGAGES. 

See, also, "Bankruptcy." 

Registry notice in New York of a chattel 
mortgage on a vessel does not affect third 
persons unless the owner continued to re- 
side in the state. 952 

A renewal notice in New York subsequent 
to Act July 29, 1850, is ineffectual unless 
the mortgage be also recorded in the office 
of the collector of the port 952 



couCiisioisr. 

See, also, "Admiralty"; "Pleading in Admi- 
ralty"; "Practice in Admiralty"; "Shipping"; 
"Towage." 

Nature of liability: Oontriljutive fatilt. 

A steamboat unavoidably injuring anoth- 
er in the confusion incident to an attempt 
to extricate her from a threatened con- 
flagration, will not be held responsible for 
the damage 34 

The master of a vessel will be held justi- 
fied in bearing down on another vessel to 
leeward, which has hoisted her colors, as if 
to speak him, if it is the custom to do so. . 156 

A vessel will be held at fault for racing 
under full sail with another vessel on a 
dark night, when other vessels on the same 
course have taken in their light sails 1001 

The relative situation of a vessel, and the 
probability of a change therein at the time 
that a course is decided upon by another, 
will determine the question of negligence of 
the latter 992 

Hnles of navigation. 

The ordinary rules of navigation designed 
to prevent collision are binding on fishing 
vessels while engaged on their fishing 
grounds 381 

The rule of navigation on the Ohio river, 
giving the ascending boat the right to 
choose her course, does not give her the 
right where the boats are on opposite sides 
of the river with ample water between, un- 
necessarily or capriciously to require the 
decending boat to change her course 1155 

The ascending boat on the Ohio river 
should not cross the channel, when a de- 
scending boat is so near as to involve risk 
of collision 1155 



Setween sail vessels. Paga 

In the case of sail vessels having the 
wind free, the one on the port tack must 

give way 1001 

In the case of vessels sailing on meeting 
courses nearly opposite, where both have 
the wind free and neither ports her helm, 
as required by Admiralty Rule 11, both will 

be held in fault 588 

Query, whether such rule is applicable in 
the ease of sailing vessels meeting end on, 
or nearly so, one being closehauled and the 
other sailing free , 588 

Vessels moored, etc. 

A vessel moving out of a pier, where oth- 
er vessels are moored alongside, is charged 
with the duty of seeing that all lines are 
unfastened 1145 

A canal boat lying at a pier is not bound, 
at the request of the master of a tue tak- 
ing another boat out of the slip, to get out 
extra fastenings to prevent the canal boat 
breaking loose by the pressure of the tug 
carried against her by the tide 1304 

A vessel lying near to, but not moored at, 
a wharf, without a signal light, and with 
her boom rigged out board, is responsible 
for a collision with another vessel moving 
prudently to her accustomed berth 80 

A vessol anchored within 300 yards of the 
Battery, at night, without a light or a 
watch on deck, held solely liable where in- 
jured in a collision with a steamboat round- 
ing the Battery in the usual manner to make 
her pier at Cortlandt street, S81 

Tugs and totvs. 

In the ease of a collision by a tow, where 
there is no proof as to the agreement for 
towage or the local usage, the tug will not 
be presumed to have been under the control 
of the tow 487 

Tug held liable for collision by stern tow 
with schooner anchored in the St. Clair 
river for an attempt to pass the bend in the 
river with more than one vessel in tow. .. . 487 

JEtiver and Itarlior navigation. 

A steamer will be held in fault for running 
at a speed of 17 miles an hour in the night- 
time, through a crowd of vessels, whose 
lights are seen by her 594 

A vessel which attempts to haul by anoth- 
er grounded in the entrance to a dock, after 
being warned that there is not room enough, 
is liable for all injuries caused by her jam- 
ming 242 

A vessel aground in a narrow channel, 
in a -situation to permit of other vessels pass- 
ing her in safety, should, on the .approach of 
another, cease her efforts to get off, until 
such other vessel has passed 992 

It is not a fault for a tow to enter the 
channel of St. Clair Flats while another tow 
is coming through in an opposite direction . . 541 

Xiiglits, signals, etc. 

The vessel which did not carry the stat- 
utory lights is prima facie at fault 773 

The absence of lights on a canal boat just 
after sundown, when they would not have 
afforded any aid in discovering her, is not 
a fault 1267 

Neglect by a vessel, having the right of 
way, to show the regulation lights, does not 
relieve another vessel from observing the 
rules of navigation, and using all practi- 
cable precautions to avoid a collision 554 

A tug, lying in the open lake, waiting for 
a tow, and exhibiting colored lights, is held 
to the responsibility of a steamer under way 413 

r 

Iioolsonts: Officers, etc. 

A tug with her captain on deck and a man 
at her wheel, and no other lookout, has not 
a proper lookout 1267 
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The failure of the lookout of a sail vessel 
to reaunouuce the colored, lights of another 
vessel, which was not under way, licld not 

41 fault *413 

The officer in charge of a sail vessel, whose 
lookout has reported a light in such a posi- 
tion that there is no apparent danger of ,a 
^iollision, IS nor at fault in leaving the future 
watching of such light to the lookout 413 

Particular iastances of collision. 

Between steamer and schooner, where the 
latter's torch w^s mistaken for that of a 
pilot hoat, and the steamer continued to bear 
down upon her, instead of changing her helm, 
or stopping until she found out the schoon- 
er's course, and was held solely in fault 1305 

Between steamer and schooner, where the 
latter's lantern was not seen through the 
negligence of the steamer's lookout, and the 
steamer was held solely in fault. 1351 

Between bark and tug lying at rest in 
Lake Huron, where the latter, exhibiting 
colored lights, was Jield solely at fault in not 
getting out of the way *413 

Procedure. 

A proved fabrication of evidence, unex- 
plained, will compel an adverse decree ..... 1266 

Damages denied for want of preponderat- 
ing proof in a great conflict of evidence 381 

^nle of damages. 

The value of a cargo of bone and oil lost 
in the Arctic Ocean is to be estimated at its 
market value in the home port of the vessel 
at the time when it would ordinarily have 
arrived theie, if shipped at the time and _ ' 
from the place of the collision 554 

In the case of a cargo of coal sold at pri- 
vate sale without notice to the parties charge- 
able for tlie damages, held, that the loss 
shown thereby was recoverable, but the prac- 
tice was disapproved 996 

The loss of a vessel, abandoned by an ex- 
perienced and capable master in good faith, 
IS to be taken as a total loss, although the 
other vessel, almost as badly injured, suc- 
ceeded in reaching port 554 

Demurrage is allowed from the time the 
injured vessel is necessarily detained, if she 
has lost employment 242 

A collier, during the busy season, may be 
presumed to have lost employment 242 

Demurrage held not recoverable for the 
time lost by the vessel being frozen in while 
undergoing repaii-s at the place to which she 
was taken 996 

In estimating the damages to a ship on a 
whaling voyage, demurrage is to be allowed 
for the time she is in port undergoing re- 
pairs 555 

The pro rata share of the net earnings of 
an association of vessels, based upon the val- 
uation on each vessel, held a proper basis 
for demurrage, where one of the vessels was 
injured in a collision 422 

The services of other vessels of an associa- 
tion, of which the injured vessel was a mem- 
ber, furnished a person under a contract for 
raising the vessel at a specific sum, are prop- 
er items of expense 422 

The salary and board of the master of a 
vessel while superintending her repairs held 
a proper charge 422 

Division of damages. 

Where libelant has been guilty of gross 
fault, and that of respondent is in any de- 
gree doubtful, a decree for division of dam- 
ages will not be rendered 413 

It being the usage in New York harbor 
to run steamboats in a dense fog, where two 
steamboats collided when running at the 
same speed the court will not hold either ves- 
sel at fault, and a division of damages will 
not be decreed 586 



COMPOSITIONS. 



See, also, "Bankruptcy." 
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A settlement with a debtor by accepting 
an offer of compromise, with a proviso that 
no other creditor should receive better terms, 
is not vitiated by the debtor's afterwards 
voluntarily paying some of his other credit- ^ 
ors in full SOT 

COITFIilCT OF LAWS. 

The forms or modes of remedies in one 
state to enforce contracts are not regarded 
in other states 1312 

COWSTITXJTIOlSrAIi IjAW. 

Transportation of freight and passengers 
from one state to another, or through more 
than one state, either by land or water, is 
interstate commerce 530 

A denial of the writ of habeas corpus by 
a state judge is not a deprivation of liberty 
without due process of Jaw 728 

The examination of the books of a person, 
under section 14 of the revenue act, is not 
an infringement of the constitutional pro- 
vision protecting persons from unreasonable 
searches, etc 261 

The appointment of supervisors of congres- 
sional elections by the federal circuit judges 
under Rev. St, § 2011, is a judicial act, and 
the statute is not unconstitutional 430 

A constitutional provision requiring a uni- 
form rate of taxation does not prohibit mu- 
nicipal aid to railroads 652 

A constitutional provision that the stste 
shall not be a party to or interested in any 
work of internal improvement does not pro- 
hibit the legislature from authorizing mu- 
nicipal aid to railroads. 652 

CONTEMPT. 

A person who brings an action in one court 
against a receiver appointed by another, 
without the consent of the latter, is guilty 
of a contempt, although the receiver's pos- 
session is not disturbed thereby 1088 

The proper remedy for a person, having a 
demand against a fund in the hands of the 
receiver, is to bring his demand into the 
court appointing the receiver. 1088 



COIymNTrANCB. 

A continuance will be granted where depo- 
sitions have been taken by one party with- 
out notice to the other 210 

Absence of a material witness may be good 
ground for a continuance, although he re- 
sides more than 100 miles from the place of 
trial, so that thi^ moving party might have 
taken his deposition 591 

The absence of a witness on the hearing of 
an admiralty appeal is no ground of continu- 
ance, where he failed to attend in the court 
below, and no effort was made to secure his 
attendance in the circuit court until five 
days before the case on appeal was called for 
trial 773 



COl^RACTS. 

See, also, "Sale"; "Vendor and Purchaser." 

Where a contract to cut a channel in a 
river is partly performed, when a freshet 
clears out the balance, ana the contractor is 
notified not to complete the contract, he is 
entitled to recover the fair and reasonable 
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profit which would hare been made by him 
had he been allowed to complete it 1038 



COPYBIGHT. 

A copyright cannot be secured witliout 
compliance with the statutory requirements 
as to the deposit of a copy of the title be- 
fore publication and a copy of the book after 
publication 26S 

The doctrine of the right to abridge crit- 
icised, and held, that a copyright should be 
protected under the rule applicable to a pat- 
ented machine 171 

A fair abridgment, though it injure the 
sale of the original book, is lawful; other- 
wise as to a compilation 171 

A compiler or reviewer cannot extract from 
a copyrighted work so as to convey the same 
knowledge as the original book ._ 171 

One compiler cannot avail himself of the 
labor of another by copying from his book 
extracts from common sources 171 

A translation of a copyrighted romance 
into another language is not an infringe- 
ment of the copyright, though the author has 
herself a copyrighted translation 201 

A book of 1856 pages held to be infringed 
by an abridgment in 348 pages, which copied 
one-sixtieth part of the former book in the 
form of scattered paragraphs, constituting 
one-fifteenth part of the infringing book . 171 

A part of a book may be an infringement 
and the other p^rts not. In such case the 
relief will only extend to the part considered 
an infringement 171 

Before granting an injunction on a charge 
of infringement, the court will generally re- 
fer the matter to a master with instructions 
to report the extent of the infringement, if 
any, that the court may act on the case. . . . 171 

A purchaser under a sheriff's sale of a 
copper plate on which a copyrighted map is 
engraved, may take impressions therefrom, 
and sell the same *lo 

Commissions received from sales of a pi- 
rated map are profits to be accounted for by 
the commission merchant selling them 14 

An account of profits may be decreed to 
the owner of a copyright as incidental to an 
injunction, but it must be prayed for in the 
bill, and cannot embrace penalties 8 



CORPOKATIOK^S. 

See, also, *'Banks and Banking"; "Insurance"; 
"Marine Insurance"; "Municipal Corpora- 
tions"; "Railroad Companies"; "Receivers"; 
"Telegraph Companies." 

In Iowa a corporation for pecuniary profit 
becomes a body corporate as soon as the ar- 
ticles of incorporation are duly filed, though 
it has no paid-up capital, and does not file 
a sworn statement or procure a certificate 
authorizing it to commence business, as re- 
quired by law 137 

In such case the individual members are 
subject to the penalties and liabilities pro- 
vided by law, but they cannot be held liable 
as partners 137 

A by-law, adopted by the directors, and 
not by the incorporators, where two-thirds 
were present as required by the charter, is 
a nullity ; 899 

A corporation chartered for sawing and 
manufacturing wood cannot legally invest 
money in a bank for the purpose of carrying 
on the business of banking 384 

Such corporation cannot buy shares in a 
banking institution to more than its author- 
ized capital, and bind the corporation or 
members for the payment of promissory 
notes given therefor 384 
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An insurance company, thousrh forbidden 
by its charter from . investing in national 
bank stock, after holding the stock and re- 
ceiving dividends thereon, is estopped from 
setting up the unlawful acquisition to escape 
liability for an assessment on the subsequent 
insolvency of the bank, where the latter did 
not know in what manner the stock was ac- 
quired 251 

A jiidgment against a corporation in a 
suit of which it had no notice is not binding 
on it in another state in which the corpora- 
tion was domiciled. 384 

A contract for the issue of stock at less 
than the charter price is not enforceable. . . 311 

A sale of stock by the directors at a less 
rate than that fixed in the charter is unlaw- 
ful and void 311 

The issuing by the directors of a bond 
convertible into stock is the same in effect 
as the sale of so much stock, and the sale of 
such a bond at a discount is unlawful and 
void 311 

A power given to the directors to sell the 
property of the company, or notes and 
bonds belonging to it, does not apply to the 
capital stock 311 

It is not necessary that the charter contain 
a prohibition against taking subscriptions at 
less than the charter price 311 

A contract by a corporation with purchas- 
ers of certificates of stock to pay them a 
higher rate of interest than that permitted 
by law is invalid, and a subsequent contract 
founded thereon, to apply the excess of in- 
terest in a manner contemplated, therein, 
will not be enforced in equity 351 

An agreement by the corporation to re- 
ceive depreciated stock in other companies 
at its par value in nayment of subscriptions 
is no defense to a suit against other stock- 
holders on their subscriptions 525- 

A stockholder is not exonerated individu- 
ally from debts consequent on a lawful act 
against which he objected and protested, 
unless he seasonably sells out or withdraws 
as a member 384 

The members of a corporation are not 
bound in their individual capacity by a re- 
covery in an uncontested suit against it in 
another state, where they had no notice and 
opportunity to defend 384 

COSTS. 

Where several distinct causes of action 
are nnited in the same libel, the costs may 
be distributed, and each party recover costs 
on those branches of the action in which he 
succeeds 942 

A small undisputed claim, which has never 
been demanded, cannot be tacked to a con- 
tested claim so as to recover costs on the lat- 
ter 489 

Full costs decreed claimant in admu-alty, 
although the demands of libellants are less 
than §50 each 489 

Costs will be denied a seaman who has , 
not given the master and owners a reason- 
able time for an amicable settlement of his 
claim 443 

Where a minority owner of a vessel ob- 
jects to a proposed voyage, he is entitled to a 
bond for the safe return of the vessel, and 
his failure to demand It will not prevent his 
recovering costs on a libel therefor 310 

A third person, who appears and defends 
in behalf and in the absence of the party to 
a suit in admiralty', is personally liable for 
the clerk's fees 189 

Fees paid to the officers of the court by 
the claimant of property seized are not to be 
repaid by the United States, under Act Feb. 
28, 1799, § 8, where the libel is dismissed. . 187 

A dismissal "without costs to either party" 
does not relieve the parties from liability to 
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the clerk for fees for services rendered at 
tljeir request 189 

No costs can bi, taxed save those allowed 
by the act of 1853 1131 

Since the act of Feb. 26, 1853, the district 
court in admiralty has no power to award an 
additional sum to libelants in the court's dis- 
cretion under the name of a counsel or pros- 
toi's fee 32G 

The rate of compensation of proctors in ad- 
miralty is controlled by the statutes in force 
at the time the right to costs accrues, or at 
the time of 'axation 32G 

In an equity case, where depositions are 
not admitted on final hearing, the solicitor's 
fee of $2.50 is not allowed (Act Feb. 26, 
1853.) 100 

The distinction between an affidavit and a 
deposition considered 100 

Security for costs in .the case of a nonresi- 
dent plaintiff may required at the trial term, 
in default of which a continuance will be 
granted 986 

COURTS. 

See, also, "Admiralty"; '"Bankruptcy"; "Equity"; 
"Maritime Liens"; "Removal of Causes"; 
"Rules of Court" 

Comparative antliority o£ federal and 
state coTirts: Process. , 

The pendency of a replevin suit in a state 
court to settle the right of property in a ves- 
sel will be held to bar a libel in admiralty to 
settle the same right between the same per- 
sons 797 

But a replevin suit in a state court by a 
part owner of a vessel does not affect the ju- 
risdiction of "a court of admiralty in a pro- 
ceeding by libel in which all the parties in in- 
terest are before it ■. . . .1186 

While a court of chancery in another state 
than that in which land is situated cannot 
make a decree affecting the title, they may 
decree a conveyance where they have juris- 
diction of the person of the owner, and en- 
force the same by attachment ox otherwise. , 700 

Federal courts— 'Jnrisdictiou in. general. 

The repeal (Act July 13, 1866, § 68) of 
Act June 30, 1864, § 50, leaves the jurisdic- 
tion of the federal courts in cases arising 
under the revenue laws to stand on Act 
March 2, 1833, and that act does not confer 
jurisdiction in cases arising under the in- 
ternal revenue laws. 20 

—^ GroTuads of jurisdiction. 

The federal court has no jurisdiction on 
the ground of diverse citizenship, unless all 
the persons on one side of the controversy 
are citizens of different states from all the 
persons on the other side 822 

The limitation in section 11 of the act of 
1789 is confined to the time when the suit 
is commenced 897 

Where a suit is auxiliary to one previous- 
ly commenced and still pending between citi- 
zens of different states, it is no objection to 
the jurisdiction that the parties are citizens 
of the same state 154 

Under the act of 1839, a party defendant 
who does not reside in the district may vol- 
untarily become a party to the suit without 
ousting the jurisdiction of the court 762 

The rule that jurisdiction once acquired 
by virtue of the citizenship of the parties 
cannot be ousted by a change of residence 
applies only where jurisdiction has vested by 
a suit 897 

The marshal's return should show affirm- 
atively that the subpoena was served on de- 
fendant within the district in which the suit 
was brought in order to confer jurisdiction, 
where the bill alleged that defendant was a 
resident of another state 903 
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An allegation in the complaint of resi- 
dence of the parties is not necessary to give 
jurisdiction 831 

— — Circuit courts. 

A foreign corporation, filing with a state 
auditor, pursuant to the state laws, a stipu- 
lation that service on the auditor will bind 
the company, is not, by virtue thereof, an 
"inhabitant" of, or "found" within the state, 
ander Aot March 3, 1875 90 

The court acquires jurisdiction over a de- 
fendant corporation by service of its sub- 
poena upon the superintendent and general 
managing agent within tlie district 1113 

Whether the circuit court can obtain juris- 
diction of a suit against a citizen of another 
state residing in a foreign country by process 
of foreign attachment, where defendant is 
not found 'n the district, — quere? 1353 

— — Administration of state laws. 

The settled construction of a state law by , 
the highest court of the state is controlling 
on the federal circuit court 1070 

A decision of the highest court of a state, 
holding an act of its legislature unconstitu- 
tional, is binding on the federal court only 
where it is based upon special provisions of 
the state- constitution 652 

The decisions of the supreme court of a 
state construing its state constitution and 
laws in relation to securities given by munic- 
ipalities to aid railway companies, are not - 
necessarily binding on the federal courts. . 968 

The federal court refused to follow a de- 
cision of the highest court of the state, hold- 
ing laws authorizing municipal aid to rail- 
roads to' be Unconstitutional, where opposed 
to repeated decisions on other laws involving 
the same principle, and to the unanimous 
decisions of courts of other states in analo- 
gous cases - 652 

The federal courts will follow the deci- 
sions of the state courts on questions of 
pleading. (Act June 1, 1872.) 735 

The federal courts are not bound in the 
interpretation of deeds by the decisions of 
the state courts , . . '. 946 

A decision by the highest court of a state, 
that a foreclosure of the mortgage under a 
law of the state was bona fide, and made in 
conformity thereto, is binding on the federal 
court 351 

~^— Procedure. 

The circuit courts adopt the local remedies 
of the respective states 214 

The federal courts are not implicitly bound 
by the practice and decisions of the state 
courts with regard to amendments 1323^ 

COVElSrAWT, ACTION" OP. 

Covenant will not lie on the condition of 
an injunction bond 381 

CPVENAJSTTS. 

See, also, "Vendor and Purchaser." 

Construction of covenant in relation to 
lands taken in execution to satisfy a debt. . 90p 

CREDITORS* BILL. 

A creditors' bill is maintainable in the fed- ' 
eral court in the form prescribed by the 
state statutes 472 

The Illinois statute of 1877, giving the 
county court full jurisdiction in ttie case of , 
assignments for creditors, does not deprive 
courts of equity of jurisdiction of a credit- 
ors' bill to set aside a fraudulent assign- ■ 
ment or oreference consummated prior to ' . 
the assignment ^7 
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Reduction of a claim to judgment is an 
indispensable prerequisite to a creditors' bill 55 

Where the debtor disposed of $200,000 
worth of stock before makinfr a general as- 
signment of $18,000, held, that a receiver 

would be appointed 247 

On a creditors' bill to recover assets pledg- 
ed to a national bank as security on the 
ground that the loan secured was ultra 
vires, it appeared that afterwards the debt- 
or had made a general assignment for cred- 
itors. Held, that complainant could have no 
relief, for if the hank had no title the title 
became vested in the assignees under the 
general assignment 68 

CRnvmSTAli liA'W. 

See, also. "Arrest"; "Bail"; "Extradition"; 
"Fines"; "Habeas Corpus"; "Witness." 

The federal district court has exclusive 
jurisdiction of crimes committed in the Gos- 
port navy yard in Virginia. (Rev. St. § 



711.) 



708 



The "navy yard" includes contiguous wa- 
ters necessary to float vessels of the navy ^ 
while at the navy yard 708 

CUHTESY. 

In Rhode Island, a husband is not entitled 
to a life estate, as tenant by the curtesy, of 
a remainder or reversion owned by the wife, 
but only of real estate of which he had ac- 
tual seisin and possession in fee 126 

CTTSTOM AJSTD USAGE, 

A general custom of the Lake ports as to 
delivery will not control as against a partic- 
ular custom of one port 242 

CUSTOMS DUTIES. 

Customs lai^s. 

Foreign goods once lawfully imported lose 
the character imparted to them by such ad- 
mission on their re-exportation, and cannot 
again be imported without a permit 840 

Goods of whatever growth or manufac- 
ture, brought from a foreign port or place, 
and landed at a port or place within the 
United States without a permit, are for- 
feited 840 

Opium shipped from San Francisco to 
Portland by the way of Victoria, B. C, and 
taken ashore there, for however short a 
time, cannot be landed by the same vessel 
at Portland without a permit. 840 

The question whether certain articles up- 
on which a specific duty is imposed by name 
is, like certain other articles, within a treaty 
stipulation for nondiscriminating duties, is 
exclusively for congress ., 784 

Kates of dnty. 

Goats* hair plush or mohair plush, com- 
posed partly of cotton, Jield dutiable as a 
manufacture of "goats' hair or mohair," un- 
der Act Aug. 30, 1842 1159 

Shingles not specifically enumerated in 
Act March 2, 1861, held dutiable at 30 per 
cent., as manufactures of wood 116 

Invoice: Entry: Appraisal. 

Under" Act Aug. 30, 1842. § 16, and Act 
July 30, 1846, § 8, duties are to be assessed 
upon the appraised value of goods imported 
by their manufacturer, notwithstanding 
there is an invoice sworn to by their owner. 1100 

The additional duty of 20 per cent. (Act 
July 30, 1846, § 8) is not imposed where the 
invoice price is raised more than 10 per 
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cent., where the importer is the manufac- 
turer, or procured the goods in the country 
of their production otherwise than by pur- 
chase 1100 

The lowest cash price given by a merchant 
in a regular proposition for wine for export 
in quantities will fix a market value for the 
purpose of invoicing wines in substance the 
same as those offered 1168 

The "actual market value" of wines at 
the "place" where they were procured or 
manufactured determined in the case of 
wines dosed and prepared for export 1168 

An appraisement regularly made under 
Act April 20, 1818, c. 74, for the purpose of 
ascertaining the value of goods subject to 
an ad valorem duty, is conclusive as to the 
value on which the duty is to be estimated . 690 

Under such act, the actual cost is still the 
true basis of valuation 690 

Payment: Protest. 

Where the protest is written on the entry, 
the description given of the goods in the en- 
try need not be repeated in the protest 1100 

The protest must state distinctly every 
ground of objection intended to be relied on, 
and no others are available 516, 1100 

Objection to the regularity of the apprais- 
al proceedings is not raised by a protest 
"against paying additional duty and penalty 
on" the goods described, "they being ap- 
praised too high." 1100 

Violatioiis of larort Forfeiture. 

Debt is the proper form of action for the 
recovery of penalties for violations of the 
law 116 

Counts for duties and for double values 
may be joined in the same case 116 

A count for illegally receiving, concealing, 
or buying may be joined with one for ille- 
gally importing 110 

A district court judge has power on com- 
plaint or affidavit to issue a warrant for the 
seizure and production of books or papers 
relating to merchandise, in respect to which 
a fraud on the revenue is alleged to have 
been committed 116 

SuSiciency of the warrant in such case 
and waiver of defects therein 110 

The objections to books, etc.. offered in 
evidence on the ground that there was no 
authority to issue or serve the warrant, is 
insufiicient to raise the question of defects 
therein at the hearing 110 

A sentence of condemnation forfeiting a 
portion of a cargo from an omission to enter 
the same in the manifest is erroneous, un- 
less the libel charge the particular omission 988 

A bail bond given by the claimant is good, 
though the condition does not exactly con- 
form to Act March 2. 1799, c. 128. § 89 268 

Such section does not extend to delivery 
on bail on seizures iinder other acts 268 



DAMAGES. 

See, also, "Contracts"; "Collision"; "Patents." 

A stipulation "to forfeit 81,000 if we fail 
to carry out this contract," Jield a provi- 
sion for a penalty to cover actual damages, 
and not for liquidated damages 782 

The measure of damages for a failure to 
transfer corporate stock according to con- 
tract is the price of the stock on the day 
when it ought to have been transferred 727 

Substantial doubts existing as to any of 
the elements of damage in a case of tortious 
taking must operate against the wrongdoer. . 605 

The measure of damages for the tortious 
taking of a whale is full indemnity to the 
owner; and in the case of whale ships the 
labor of securing and transporting the pro- 
ceeds is not to be considered 605 
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The fathei of a minor child, killed by the 

wrongful act of defendant, may recover for 

the loss of his services to tlie time when he 

would have become of age, irrespective of the 

time when death ensued • .• • •iot> 

An action for the injury to a minor child 
by the wrongful act of defendant, in the ab- 
sence of a statute, does not survive the 
death of the person injured, and cannot be 
brought by bis representatives or nest of kin SGS 

DECEIT. 

The gist of an action for a false affirma- 
tion of the credit of another is fraud; and 
the action is not sustained if the representa- 
tion was in substance true according to the 
party's knowledge and belief • 688 

A warehouseman who draws a fabricated 
receipt is liable to the person who accepted 
and paid a draft on the faith of it for the in- 
jury received 4(9 

In the case of commission merchants, the 
amount of commissions which they expected 
to receive is an item of damage 479 

DEED. 

See, also, "Vendor and Purchaser." 

A conveyance to a parent by a child re- 
cently of age is prima facie valid, and its va- 
lidly does not depend on adequacy of price. . 362 

A deed of lands not in the grantor's posses- 
sion at the time of its execution does not 
convey the lands, and a covenant of seisin 
therein is not broken as to them 964 

A plan of a tract of land referred to in a 
deed for purposes of description is to be 
treated as if it were annexed to and made 
part of the deed 946 

Deeds are always construed according to 
the force of the language used by the gran- 
tor, and the apparent intentions of the par- 
ties deducible therefrom 946 

The description, said to contain "about" 
BO many acres, *'Qiore or less," will be con- 
sidered as a representation of quantity, and 
in the case of an unreasonable excess or defi- 
cit equity will correct the mistake 964 

A deed, in Indiana, until properly acknowl- 
edged, is not notice, though it is recorded, 
and is valid between the parties 254 

As between a deed executed before an at- 
tachment and a deed under the attachment, 
held thai the former, being first properly ac- 
knowledged and recorded, conveyed the para- 
mount title 254 

A deed executed out of Indiana for land 
within it, acknowledged before a justice of 
the peace, should bear the county clerk's cer- 
tificate, and not that of the secretary of 
state 254 

The recording of a deed in the proper office 
is only prima facie evidence that it was reg- 
ularly proved and admitted of record 644 

The surrender and cancellation of a deed 
does not reinvest the title in the grantor. .. 472 

DEMTTREAGE. 

The refusal to admit a claim for demur- 
rage in loading will not justify a refusal by 
the master to sign bills of lading, and the 
owners cannot recover for a delay caused ^ 
thereby 1167 

An agreement for quick dispatch super- 
sedes any custom of discharging vessels by 
which they are to take their turn at the 
wharf 874 

Naming a wharf in a charter party con- 
taining such a stipulation amounts to an un- 
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dertaking that the wharf shall be unineum- 
bered °74 

A proviso against liability for detention, 
unless by "default" of the charterer, ex- 
empts him only from delay from causes be- 
yond his control acting directly to retard the 
discharging - 874 

The master is entitled to the presumption 
that he knows best where his vessel should 
anchor, and his changing the place of anchor- 
age to a gretiter distance from the shore 
held no defense to a claim to demurrage in 
loading -UGf 

A carrier is not justified, from press of 
business at a port preventing delivery for 
several days, in taking the goods to another 
place, and forwarding them from there to the 



consignees 



242 



Demurrage allowed without interest. ....1167 



DEPOSITION". 

A commission to take depositions in an- 
other state will not be granted without an 
affidavit showing it to be necessary for the 
purposes of justice 4^ 1 

A deposition, taken before trial, of an in- 
former, who is entitled under the act of con- 
gress to a portion of a fine, forfeiture, or 
penalty, is not admissible - ■ • SSS 

In taking ex parte depositions under the 
act of congress, the requirements of the act 
must be strictly complied with 11 eO 

Where the name of the magistrate is writ- 
ten across the place where the envelope is 
sealed, it is sufficient evidence that the depo- 
sition was sealed up by him 1160 

Directing the sealed deposition to "the 
judges" of the court is sufficient .1160 

The party offering a deposition taken de 
bene esse must show that the requirements 
of tn° act have been complied with to entitle 
it to admission in evidence 9SS 

An objection to a deposition taken de bene 
esse, that it was not taken and returned ac- 
cording to law, held to apply to it as a depo- 
sition in chief. 9SS 

A waiver of all objection to a deposition ■ 
taken de bene esse does not impart any new 
character to 't, and does not make it a dep- 
osition in chief 9SS 



DESCENT ANT> DISTBTBUTIOK'. 

See, also, "Executors and Administrators" r 
"Wills." 

The Rhode Island statutes of 1768 and 
1822 respecting estates of persons dying 
without known heirs or representatives in the 
United States, apply to undivided interests 
in an estate UT' 

Discliarge. 

See "Bankruptcy"; "Insolvency." 

DISCOVERT. 

See, also, "Creditors' Bill," 

After a verdict at law, plaintiff may 
maintain a bill in equity for a discovery as 
to usury in the contract on which the ver- 
dict was founded 506 

Defendants cannot be compelled to an- 
swer whether, upon a note being sent to 
them to be signed, they did not substitute 
a note for the same amount, dated on Sun- 
day, as tliis would subject them to a penal- 
ty for violating the Sabbath 54 
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The commissioners of the citv of Wash- 
ington, under Act Md, 1793, "c. 58, § 2, 
may resell public lots as often as a pur- 
chaser should fail to pay for them, and 
charge each preceding purchaser with the 
loss upon the resale. 1149 

DOMICILE. 

See. also, "Courts": "Prize"; "Removal of 
Causes." 

The presumption that a domicile once 
acquired continues does not prevail when its 
effect would be to impose upon the party 
the character of an enemy to his govern- 
ment 179 

EJECTMENT. 

See, also, "Adverse Possession"; Real Prop- 
erty"; "Right, Writ of." 

Where a defendant in ejectment, in fraud 
of his agreement with a purchaser on a 
mortgage foreclosurt pending the ejectment 
suit, confessed a judgment to the latter, 
field, that the judgment would be set aside, 
and defendant continued as a nominal partv 
to preserve the jurisdiction of the court.', 962 

The owner of the fee in ejectment against 
a squatter, who has neither claim nor color 
of title, and has admitted title in plaintiff's 
grantor, need not produce other evidence of 
title than the conveyance from his grantor... 584 

EMBARGO AND NOIJTTKTTER- 
COURSE. 

Act aiarch 1 1809, c. 91, applies to all 
goods of British manufacture, etc., although 
imported into a neutral country before the 
passage of that .ict S46 

The "arrival of a vessel within the Chesa- 
peake Bay for th.> purpose of procuring a 
pilot in anticipation of a storm, held suffi- 
cient to subject her to forfeiture 1107 

The nonintereourse law was not repealed 
by the declaration of war with Great Brit- 
ain, except so far as its provisions were 
inconsistent with a state of war 1107 

EQUITY. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; "Practice in Equity." 

A court of equity cannot enforce the per- 
formance of a judicial function. The prop- 
er remedy in such case is by mandamus. .1313 

A bill in equitv is not the proper remedy 
to enforce a decree in equity for the pay- 
ment of money, as the remedy at law la 
adequate and complete 1222 

Where a paper deliberately agreed upon 
to effect an object fails to do so by the 
death of the party who was to do the neces- 
sary act. equity will not give a remedy by 
setting up a previous agreement 1243 

An agreement to submit a question to arbi- 
tration will not be enforced in equity. Such 
an agreement is revocable before the award 
is given 1313 

In cases of concurrent jurisdiction, courts 
of equity consider themselves bound by the 
statute of limitations which governs courts 
of law in such cases. In other cases, they 
act upon the analogy of the limitation at 
law 351 

In a case of gross laches in prosecuting, or 
long acquiescence in the assertion of ad- 
verse rights, where the statute of limita- 
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tions does not apply, the court will consider 
the claim barred 331 

Constructive trusts being purely of equi- 
table cognizance, lapse of time is no ab- 
solute bar to rojief; and, when the trust 
arises out of fraud, each case is to be deter- 
mined on its own circumstances 32 

Long acquiescence and lapse of time is 
a good ground against permitting a deed to 
be impeached as fraudulent 362 

Equity will not reform a written contract 
by a previous parol contract on *^he same 
subject 1243 

A party seeking to set aside a contract 
on the ground of misrepresentation and con- 
cealment has the burden of showing the 
same SIG 

"OTiere a court of equity obtains control of 
a fund and the parties entitled to it, 'ts dis- 
tribution will be directed to the parties ul- 
timately entitled thereto 1098 

ESCHEAT. 

An inquest of office for lands escheating 
to the government by reason of alienage 
is not conclusive against a person neither 
party nor privy thereto, nor a tenant at the 
time, and he may show that there are law- 
ful heirs, not aliens, in esse 135 

Seisin by the commonwealth under in- 
quest of office of lands will be deemed to 
continue until the title is lawfully parted 
with 135 

A resolve of the legislature, releasing 
such title to anothtr. may be construed as 
a grant if necesj^ary to give it effect 135 

ESTOPPEL. 

The grantor is not estopped by recitals in 
the deed to show 'n an action for the pur- 
chase price that the consideration has not 
been paid 615 

An agreement made by plaintiff with a 
warehouseman to take certain winter wheat 
in part payment for a special deposit of 
spring wheat converted by him will not es- 
top plaintiff from suing for the conversion 
where defendant had no title to the winter 
wheat 919 

EVTDBNCE. 

See, also, "Trial"; "Witness." 

tTndicial notice. 

The court will take judicial notice that 
Astoria is on L^ng Island, and that com- 
merce is carried on by its inhabitants by 
means of ferry boats 424 

Presumptions: Burden of proof. 

Where defendant, who has received pay- 
ment of a joint debt, admits the joint in- 
terest of plaintiff without stating its 
amount, of which he had knowledge, plain- 
tiff's interest will be deemed to be an equal 
interest, nothing appearing to the contrary.. 142 
Declarations and admissions. 

The admissions of a party to a suit may 
be given in evidence as independent testi- 
mony, though he has been sworn as a wit- 
ness, and no impeaching questions asked 

him 220 

D o cumentary. 

In an action at law by one partner 
against the other, a partnership book kept 
by defendant is not evidence against plain- 
tiff, although it has been in his possession.. 470 

Copies of accounts and papers in the of- 
fice of the quartermaster general, certified 
by the third auditor of the treasury, whose 
official character is certified to by the secre- 
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tary of the treasury, are admissible in evi- 
dence 1092 

A document attested by the clerk of a 
court with its sea' and the certificate of its 
presiding judge, and called an "exemplified 
copy," is competent evidence of the judg- 
ment described in it under Act May 26, 
1790, though not sufficient at common lav7 
or under the state laws 744 

A copy of a manifest of a cargo certified 
by a notary Jield not admissible 651 

A copy of a judicial record, having a 
flourish with the pen on the margin of each 
page, instead of a seal, Jield not admissible. 651 

A copy of a deed duly recorded is, after 60 
years, admissible to establish a grant under 
which a person claims title to land 135 

Record copy of deed Jield admissible with- 
out producing the original or accounting for 
its nonproduction 962 

An execution is inadmissible without the 
judgment on which it was issued 1291 

A recital in a deed under which posses- 
sion has been held for 60 years, that the 
grantor is heii, and sells as such, is prima 
facie evidence of the fact 135 

Parol evidence. 

Parol evidence _ is not admissible to ex- 
plain or contradict c contract to convey 
land or an agreement to give a bond or 
writing to convey, where the party to be 
charged derived his title from a stranger. .1324 

Parol evidence is admissible to show that 
«in absolute d^ed was intended as a mort- 
gage, and the defeasance has been omitted 
or destroyed by fraud or mistake, or omit- 
ted by design upon mutual confidence be- 
tween the parties 778 

Parol evidence cannot be given of a state- 
ment of account by a master in chancery in 
a suit pending in another court 470 

In an action against an indorser of a note 
parol evidence is admissible to show an 
agreement with plaintiff whereby defendant 
was to be discharged on the happening of a 
particular event 450 

Competency: Materiality: Relevancy. 

The acts and declarations of a person as 
to his intention in remaiuing in or removing 
from a_ country, though not simultaneous 
therewith, are admissible to prove his inten- 
tion 1346 

A notary who has no personal recollection 
of making a demand may testify from en- 
tries made in his book at the time. .1146, 1152 

■Weight and sufficiency. 

The unsupported evidence of a witness 
of admissions obtained by him from a party 
for the purpose of charging him thereby, is 
entitled to but little weight 40S 

EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; 
"Bonds"; "Garnishment"" "Judgment." 

A justice of the peace caonot issue an ex- 
ecution as on a supersedeas upon the mere 
indorsement on the back of the original 
judgment that it is superseded. 973 

An alias fi. fa. or a new levy is not nec- 
essary where the first levy and inquisition 
.are set aside by the court 1070 

A vague levy on land may be rendered 
certain by an appraisement in which it is 
particularly described 3S9 

The writ first executed will take personal 
•property without regard to their dates or 
the time of delivery to the officers, and tbe 
lien given by such delivery binds the goods 
against a voluntary transfer 1273 

A fieri facias, received by the marshal 
before an attachment for rent not due, is en- 
titled to priority, and must be first satisfied.. SO 
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The return to the" execution nulla bona 
need not state that the officer made search 
for property 472 

The death of defendant after the levy does 
not affect the power of the sheriff to sell: 
otherwise in the case of a death before levy. 389 

Execution issued on a dormant judgment 
is irregular, but a title acquired under a 

sale thereon is good 3S9 

^ A sale for a grosslv inadequate considera- 
tion will be set aside where the attorney 
prepared the writ for the clerk, taxed the 
costs, prepared the advertisement, directed 
a large quantitv of land to be levied on, 
and himself became the purchaser. 436 

An agreement to prevent a sacrifice of 
property, under which it is bid off for its 
full value, is no ground of setting aside the 
sale 887 

The acknowledgment of a sheriff's or mar- 
shal's deed Jield a judicial act, which would 
cure all defects in process or its execution 
which the court had power to remedy by 
their order 1070 

Where a sheriff's deed is certain, it cannot 
be avoided collaterally by a defect in the 
levy 389 

The title of the purchaser at a sheriff's 
sale cannot be affected bv irregularities in 
the proceedings, unless they are such as to 
render the proceedings absolutely void 389 

An execution, after the expiration of the 
time within which it is made returnable, is 
of no force, and an arres^t under it is a 
trespass 210 



EXECUTOES AJSTD APMTNIS- 
TEATOES. 

See, also, "Descent and Distribution"; ""Wills." 

Where it appei.rs that a large sum of 
money is likely to come into the administra- 
tor's bands, he may be ordered to give ad- 
ditional bonds, failing which he may be re- 
moved - 805 

An administrator who, after a decree as- 
certaining the distributive shares, takes 
guardianship of a minor distributee, will 
hold his share as guardian, and not as ad- 
ministrator 763 

In such case the sureties in the adminis- 
tration bond are not liable for the ward's 
share 763 

The executor or administrator may sub- 
mit an account of his testator or intestate to 
arbitration, and his acceptance of the award 
is binding on all concerned 237 

Where an executor was directed to apply 
$500 to the mpnumitting of certain slaves, 
which he wrongfully failed to do for several 
years, Jield, that he was not chargeable 
with interest thereon for the benefit of the 
residuary legatees 53 

A contract by a person, as administra- 
trix and as guardian of infant heirs, with 
an agent, to redeem lands from tax sales, 
and to perfect titles in consideration of a 
conveyance of a moiety, will be Jield per- 
sonally binding upon the administratrix as 
to her share, and upon the infants to the ex- 
tent of a liberal lemuneration for serv- 
ices performed 816 

A covenant by an executor on a convey- 
ance of land of his testator in his capacity 
as executor, and not otherwise, is not bind- 
ing upon hiui in his individual capacity, al- 
though it may not be binding on the estate. 905 

A sale of a final settlement certificate by 
the administrator for the highest market 
price, though below its nominal value, is 
valid 237 

A judgment for the purchase price of 
lands, sold by commissioners at a public 
sale, by the acre, as directed by a decree ot 
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the court, will be enjoined 'to the extent of 
any deficiency, thi iij,h the commissioners 
declared that the purchaser must bny at 
his own risk, both as to quantity and 
title :•• 

A scire facias will issue on a suggestion 
of a devastavit to subject the executor or 
administrator de bonis propriis. •.• ■ 

The administrator of decedent's domicile 
is entitled to receive from the administrator 
appointed in another state the balance of 
assets remaining after paying debts there- 
in » 

An administrator appointed in one state 
may sue in the couits of another before ob- 
taining letters therein, and after he has ob- 
tained such letters may aver the fact by 
amendment 



E-xemptioiis. 

See "Bankruptcy"; "Homestead.' 



EXTRADITIOM". 

A subject of the king of Prussia, charged 
with having committed a crime in Belgium, 
is extraditable under the treaty with Prussia 
of June 16, 1SD2, as for a crime "commit- 
ted within the jurisdiction" of Prussia, 
where such person is punishable for such 
crime in Prussia, where a prosecution there- 
for has been commenced 281 

The treaty of extradition witJi Bavaria 
of 1853 was not abrogated by the operation 
of the constitution of the German empire, 
adopted in 1871 927 

Where the treaty of extradition does not 
require the issuing of an executive man- 
date, it is not a prerequisite to jurisdiction.. 927 

It is not a necessary preliminary to an 
investigation that a warrant of arrest 
should have been issued or proceedings had 
against the accused in the foreign jurisdic- 
tion 927 

The statutes in relation to documentary 
evidence from abroad in extradition cases 
(Act Aug. 12, 1848. § 2; Act June 22, 1860: 
Rev. St. § 5271) examined 290 

In the case of a person held in custody un- 
der commitment by a commissioner for sur- 
render under a treaty of extradition, writs of 
habeas corpus and certiorari may both be 
issued • 296 

On the return *o such writs the court 
has no power to revise the decision of the 
commissioner on the question of fact as to 
the criminality "f the accused 296 

But the court must inquire whether the 
commissioner acquired jurisdiction, and 
whether he had legal or competent evidence 
before biro of the facts found, but has no 
right to inquire into '^he sufficiency of such 
evidence as is competent 296 

The president may lawfully decline to 
surrender the accused, after his commit- 
ment for surrender and the refusal of a 
discharge on habeas corpus, on the ground 
that the ease is not within the treaty, or for 
insufficiency of the evidence 296 



FACTORS A3SD BROKERS. 

See, also, "Prmcipal and Agent." 

When the principal can trace his prop- 
erty as distinct from that of the factor, 
he can recover it in whosesoever hands it 
may come • - -1066 

Where the proceeds of notes taken by a 
factor del credere on the sale of his prin- 
cipal's goods are received by the assignees 
in insolvency of the factor, they may be 
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recovered by the principal, subject to a de- 
duction for the factor's commissions and 
charges 106G 

FALSE IMPRISOITMENT. 

A collector of taxes may be sued in 
trespass for imprisoning a party taxed as 
an inhabitant of a tcwn, who is not an in- 
habitant 1189 



FINES. 

Fines and penalties may be enforced ei- 
ther by an execution against defendant's 
property or by capias; but where the sen- 
tence directs collection by execution a sub- 
sequent imprisonment under a capias is ille- 
gal 867 



FISHERIES. 

See, also, "Seamen"; "Shipping." 

The fastening of a harpoon in a whale, 
with a line attached, gives the boat, the 
right to the whale, under the usage of whal- 
ing, though the wLale subsequently escape, 
and is captured by another 558 

A whale, killed and left anchored witli 
marks of appropriation, is tJie property o( 
the captors, and their title is not divested j, 
by a subsequent removal by others GOo 

A seaman in the whale fisheries has no 
property in the oil or bone taken, and the 
vessel owners are the proper persons to 
sue for a wrongful taking by another 605 

A vessel is not subject to forfeiture under 
the act of July ?9, 1813, on the improvident 
payment of a bounty, where not entitled to 
it, but only for the act of fraud and deceit 
in obtaining it, whether rightfully entitled 
to it or not 494 

Forfeiture. 

See "Customs Duties"; "Fisheries"; "Inform- 
ers"; "Internal Revenue"; "Shipping." 

FRAUD. 

Fraud may be proved by circumstances. .. . 700 



FRAimS, STATUTE OF. 

A promise by a third party to pay a 
judgment debt if the creditor will suspend 
collection for six months is an original 
promise, and need aot be in writing under 
the Ohio statute 60 

A verbal agreement to pay the debt of an- 
other, although confessed in the answer, will 
not be enforced in equity if the statute of 
frauds is insisted upec in the answer 1051 

The admission of a parol agreement in the 
answer will not prevent defendant from 
protecting himself against a performance by 
pleading the statute 1094 

Fraudnleiit Conveyances. 

See, also, "Assignment for Benefit of Cred- 
itors"; "Bankruptcy"; "Insolvency." 

GARISISHMENT. 

Funds of the debtor in the hands of a 
third person are subject to garnishment, 
though such third person is liable as indors- 
er on the bills of the debtor, which he is 
subsequently compelled to pay 760 
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The undivided interest of defendant in a 
negotiable treasury certificate issued in pay- 
ment of an award can be attached in the 
hands of a garnishee, even before it is due- 225 

A judgment rendered in the federal cir- 
cuit court cannot be attached by process is- 
sued out of a state court against the plain- 
tiff in .the judgment. . , 986 

Any corporation having property in the 
state is "a body politic within this state." 
within section 13 of the Nevada act. direct- 
ing proceedings against trustees of debtors. 1113 

G^RAWT. 

See, also, "Mines"; "Public Lands." 

Ordinary grants and those for meritorious 
services are governed by the same principles 
and regulations SG2 

The rule at common law, that in the con- 
struction of deeds quantity must, yield to 
specific metes and bounds, cannot be applied 
to Mexican grants 1338 

HABEAS CORPXXS. 

See, also, "Army and Navy"; "Extradition." 

A person under arrest by state officers for 
an act done under process of a federal court 
or in executing a federal law may be dis- 
charged on habeas corpus 1015 

Where a writ of replevin from a federal 
court was fraudulently obtained with the 
purpose of carrying off property, and the 
party is indicted for larceny therein, the 
federal court will not discharge him on ha- 
beas corpus 1015 

The federal court may issue the writ in 
the case of an arrest and imprisonment by 
state authorities of a person accused of a 
crime committed in one of the places men- 
tioned in Rev. St. § 711 708 

An agent of a state arrested in a suit for 
malicious prosecution for obtaining from the 
governor of another state, on the presenta- 
tion of an authenticated indictment, a man- 
date for the arrest of a fugitive from jus- 
tice, under which a person is arrested, is en- 
titled to his discharge on habeas corpus by 
a federal court 1309 

Proceedings on habeas corpus in a federal 
court will be quashed where it appears that 
the prisoner is confined upon a regular 
charge and commitment, after examination 
duly had by a octirt of competent jurisdic- 
tion, for a criminal offense exclusively cog- 
nizable in the state court, and that the pris- 
oner is not restrained of his liberty without 
due process of law 728 

HEALTH. 

Where a vessel is detained an unreasona- 
ble length of t'me by the board of health of 
a city, acting as quarantine ofiicers, before 
permitting her to land, the city is liable in 
damages 392 



HOMESTEAD. 

See. also, **Bankruptcy." 

In Nevada the interest of a tenant in com- 
mon in the dwelling house and land occu- 
pied by him as a homestead, not exceeding 
J>5,000, is exempt... 527 

In Texas a homestead may embrace any 
number of city or town lots, designated and 
used as a homestead, and not exceeding in 
the aggregate §5,000 in value, irrespective 
of improvements thereon, whether remote 

from or contiguous to each other. 906 

23FED.CAS. — 87 
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A person, in Georgia, who keeps a rented 
house, with hired servants, and makes his 
home therein with a widow, whom he has 
educated, and regards as his adopted daugh- 
ter, though not legally adopted, is entitled 
to a homestead exemption, as the head of a 
family, but is not entitled to additional land 
for the children of such widow, forming 

part of his household 730 

An unmarried man, "having orphan chil- 
dren bound to him under lie apprentice 
laws of Texas, and conducting a household 
with hired servants, is not entitled to a 
homestead as the head of a family 379 

HUSBAOSrD AJSD WIPE. 

The wife's portion of a marriage settle- 
ment was to be raised out of her real es- 
tate, of which her father was tenant by the 
curtesy, by a sale after she arrived of age. 
The wife died shortly after arriving of age, 
without any act done by her, or request by 
her husband. Eeld. that her father was not 
liable for nonperformance .1243 

In Indiana the wife may require that her 
interest in her husband's land, which she 
has mortgaged to secure his debt, shall not 
be sold if her husband's interest will sell 
for enough to satisfv the debt 890 

rRTDIANS. 

An actual settler on "Cherokee neutral 
lands'* under the treaty of July 19, 1866, 
may .transfer his right to purchase the 
land, and the grantee may make the re- 
quired proof 257 

EsrjTJisrcTioiir. 

See, also. "Equity"; "Patents." 

Upon an attachment for contempt in dis- 
obeying an injunction, evidence is not ad- 
missible to contradict the affidavit on which 
it was granted, nor will the court grant a 
rule to show cause ..1147 

The attachment will not be quashed on 
account of a misnomer in the injunction, 
nor will the court receive a plea in abate- 
ment 1147 

The irregularity in the service of the sub- 
poena to answer is no ground for with- 
holding an injunction against defendant, 
who had notice of the motion, and, appear- 
ed to oppose it. 902 

A notice to dissolve an injunction must 
be given 10 days before the term. If given 
in term, a term's notice is required 132 

nSTSAJNITY. 

A man may be mentally so deranged as 
to authorize relief against judgments ob- 
tained against him during such a state of 
mind, though he be not so absolutely in- 
sane as to avoid all his contracts 595 

As to the validity of a sale of lands by 
a guardian of a non compos tenant in com- 
mon, joining in a deed with the coten- 
ants 94G 

ESrSOIiVENOY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy": "Compositions." 

A trustee in insolvency may maintain a 
bill for relief against judgments confessed 
by the insolvent, on notes given upon 
usurious and gambling considerations 974 

In such suit defendant will not be reliev- 
ed from stating the true consideration of 
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the notes as prayed in the bill, on the ground 
that his answer might subject him to a pen- 
alty or forfeiture 974 

Effect of discharge after arrest on a cap. 
ad resp. and before the return.. 190 

Costs accruing partly before and partly 
after tlie discharge are barred thereby. . . . 849 

A certificate of discharge under the in- 
solvent laws of one state is no bar to an ac- 
tion by a citizen of another state. • 49 

Where the discharge does not affect the 
contract, but only exempts the insolvent 
from future imprisonment, a suit may be 
brought on the contract in another state ac- 
cording to the lex fori 1312 

iisrsimANCE. 

Stipulations in a policy not required by 
or conforming to the state statutes, held 
should be disregarded 1060 

A life policy, taken for the benefit of 
and assigned to a person who has no insur- 
able interest in the risk, is void 550 

A contract of life insurance, entered into 
by a Nortliern msunnee company with a 
resident of a Southern state before the Re- 
bellion, which provides that it shall be void 
on the nonpayment of premiums, is not sus- 
pended by tlv wai-, though the perform- 
ance of the condition is made impossible, or 
the contract made illegal by the war; and a 
court of equity cannot relieve the party 
from a forfeiture 620 

The agency of one representing an insur- 
ance company, authorized to receive pre- 
miums and renew policies, becomes unlav?- 
ful when the insured and the insurer be- 
come ptiblie enemies 620 

The concealment of incendiary threats, 
made so long prior to the insurance as not 
to increase the hazard, will not avoid the 
policy lOGO 

The failure of the company, when not 
fraudulent, to give notice to the assured 
that a premium or premium note was abom 
falling due. as customary, will not save 
the policy from a forfeiture provided therein 
for failure to pay the premium or premiun. 
notes 1057 

No notice by the company is necessary 
to render the policy void 1057 

A custom of the company to allow 30 
days' grace cannot affect the rights of the 
parties un(.er the contract 1057 

Where payment of the premium was to 
be made on the first day of the succeeding 
month, which fell on Sunday, held, that an 
offer to pay made on Monday was suffi- 
cient, though the building burned on Sun- 
day 772 

The local as<:nt of a foreign company, 
who has power to effect insurance and 
collect premiums, is presumptively author- 
ized to make a verbal contract to renew a 
risk, and to give time for payment of the 
premium 772 

The distinction pointed out between un- 
truthful answers to specific questions and 
the mere failure to make full answers. . . . 550 

Warranty that th-^ assured had never 
"been addicted lo the excessive or intem- 
perate use of any alcoholic stimulants," and 
does not "use habitually intoxicating drinks 
>s a beverasre," construed 550 

Warranty in relation to "good health" 
and being "free from any symptoms of dis- 
ease" construed. ...» 550 

The involuntary omission of an existing 
mortgage from proofs of loss is immaterial.. 1060 

Specific objections to proofs of loss are 
considered as a waiver ot all other objec- 
tions of which the company had knowledge..l060 

Where proofs of loss ar-- received without 
objection, all objections to their sufficiency 
will be considered as waived 1302 
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One who holds a life policy to secure a 
past debt and future advances may recover 
the full amount due thereon, irrespective 
of the amount of his debt against the assur- 
ed 350 

The burden to establish a defense of a 
breach of specific warranties as to existing 
facts in an action on a life policy is upon 
the insurer. 550 

There is no presumption of law. prima 
facie or otherwise, that self-destruction 
arises from insanity, and plaintiff has the 
burden of showing it. S50 

Insanity defined, which will excuse an act 
of self-destruction so as to render the insur- 
er liable, notwithstanding a condition avoid- 
ing liability wh'^re the insured shall "die by 
his own hand." 856 

The mere fact of the disappearance of 
the insuied withotit apparent motive is not 
a sufficient ground from which his death can 
be inferred 1302 

The grant of letters of administration on 
the effects of the insured is prima facie evi- 
dence of his death 1302 

The actual loss is the measure of dam- 
ages where recovery is restricted to the cost 
of replacing the property destroyed, less its 
depreciation from use. etc.. and the differ- 
ence in values before and after the fire will 
not give such indemnity .1060 

INTEREST. 

See, also, "Usury." 

Interest is allowed on liquidated demands 
in admiralty the same as at law, and on sea- 
men's wages from the time they are due. . . . 491 

Where a vessel is lost by explosion w^hile 
in the possession of a lessee, and he is held 
liable for her value, he may be charged with 
interest from the date of the explosion .... 76 



INTERI^AIi EJEVENXIE. 

The procuring of a false certificate to be 
made by a gauger, as to the emptying of 
spirits to be rectified and the destruction of 
the stamps, will forfeit the spirits, though 
the fraud was not successfully carried out 875 

A regulation requiring a regauging of dis- 
tilled spirits on their being emptied to be 
rectified, and the certificate of the gauger as 
to the destruction of stamps, held valid 
and reasonable 875 

Where the distiller refuses to fix the time 
to run off the mash on hand before the no- 
tice of suspension takes effect there can be 
no legal suspension , . 203 

rN-TEIt]SrATIO]SrAIi LAW. 

The right of search is not allowable in 
times of peace, except against pirates or 
other offenders against the law of nations. .1220 



J.ATTi AND JAILER. 

The court will not interfere in the exer- 
cise of the discretion vested in a jailer, as 
to the custody of his prisoner, unless it ap- 
pear that he has abused such discretion foi; 
the purijoses of oppression 725 

JUDGMENT. 

Rendition and entry. 

Where the record produced upon the plea 
of nul tiel record shows a verdict only, the 
court will presume that a judgment was en- 
tered pursuant thereto S23 
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A decree nisi on default of appearance 
does not become absolute until the end of 
the term succeeding that to which the decree 
shall be returned "executed." 72 

TTalidity. 

Where the record shows that there was 
no personal service on defendant, who en- 
tered no appearance, the judgment is a nul- 
lity p 1035 

Iiien. 

A judgment in Ohio has relation to the 
first day of the term, and from that time 
constitutes a lien on the "lands of defendant 
which lie within the jurisdiction of the 

" court 310 

The Pennsylvania law of 1798 limiting 
the lien of judgments is a law of property 

■ and title applirable to judgments in the 
federal circuit court, of record before its 

passage 1070 

In Pennsylvania, a sale by a sheriff under 

^ a judgment in the state court passes a title 
to the purchaser discharged from a prior 
judgment in tlie federal court, either against 
defendant, as whose property it was- sold, 

,or against any persons from whom it was , 
conveyed to defendant 1070 

Operation and effect. 

A former judgment is no evidence in an 
action, except between the same parties or 
their privies 609 

A judgment in plaintiff's favor on coupons 
of county bonds is not conclusive in a suit 
by him on other coupons of the same bonds.. 62 

A_ decree in a suit by the vessel owners 
, against a shipper for freight, where the de- 
fense is nondelivery, is not evidence either 
for or against the master in a future suit 
against him by the shippers , 544 

Actions on judgments. 

A judgment is not an agreement, con- 
tract, promise in ^vriting, or a specialty, 
within the Ohio siatute of limitations 1350 

A judgment on an attachment, being a 
proceeding in rem, will not support an ac- 
tion out of the state 1035 

An averment that the court which render- 
ed the judgment was a court of general 
jurisdiction, duly created by the state laws, 
is sufficient on demurrer, without alleging 
that it had jurisdiction of the person of de- 
fendant, either by service of process, ap- 
pearance, or otherwise S47 

Under the act of 1790 the certificate of a 
judge styling himself "one of the judges" 
is not a sufiicient authentication. It should 
appear that he wps the chief justice or 
presiding judge. 59 



JUSTICES OF THE PEACE. 

Separate actions may be brought on notes 
'held against the same person, though their 
affffregate amount exceeds the jurisdiction 
-of the justice. 908 

No appeal lies from a judgment of a jus- 
tice of the peace in the District of Colum- 
bia unless the debt or demand exceed the 
sum of five dollars 1153 

On an appeal from the justice of the 
peace the cause should be tried de novo on 
the merits 777 

It is no ground of reversing the judg- 
ment of a justice rendered on a specialty 
that neither plaintiff nor his agent appear- 
ed at the trial 777 

lilEHS- 

See, also, "Admiralty"; "Bankruptcy"; "Mari- 
^ time Liens"; "Shipping." 
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An equitable lien, thousrh not necessarily 
creating a property in a thing, must amount 
to a charge upon it so that it may be rec- 
ognized and enforced in a court of justice. . 351 

TiTMITATIOJT OP ACTIOK^S. 

See, also, "Adverse Possession"; "Ejectment"; 
"Equity"; "Maritime Liens," * 

Act April 30, 1790, § 32, limiting suits 
for penalties to two years, is repealed by 
implication by Act Feb. 2y, 1839, § 4, which 
extends the time to five years 101 

The Ohio statute of limitations barring 
actions founded upon a specialty or any 
agreement, contract, or promise in writing 
after 15 years, and all other actions after 
4 years. Is inapplicable to a judgment. . .1350 

A state statute of limitations is not ap- 
plicable to a sale of land exempted by fed- 
eral authority from state taxation . . ; 576 

State statutes of limitation are inapplica- 
ble to suits in equity in the federal courts, 
but ujider ordinary circumstances the limita- 
tions prescribed by them will be adopted.. 32 

The immunity from suit arising when a 
cause is barred by limitation is a personal 
immunity, which follows the person of the 
debtor into whatever state or territory he 
may go 650 

When a cause of action is once fully 
barred by the statute of limitation, the leg- 
islature has no authority to again revive it 
by lengthening the period of limitation or 
excepting certain eases from the operation 
of the statute " 650 

A debt contracted in Indiana and barred 
by the laws of the state to which the debt- 
or subsequently removed, is barred in In- 
diana, though it would not have been barred 
if the debtor had remained in such state. . 650 

In the case of an unliquidated demand, 
where the parties have come to a settle- 
ment, and determined the sum due by mu- 
tual agreement, the limitation begins to run 
from the time of such settlement 162 

In Maine, in the case of a mutual and 
ooen account current, w^here the party 
sleeps on a demand without entering it on 
his accoimt until the period of limitation 
is elapsed, the account is barred 162 

A person in Alexandria county. D. C, is 
not "beyond seas" in respect to persons re- 
siding in Washington county 345 

The plea of the statute cannot be put in 
after the rule day. unless it be shown by 
aSidavit to be necessary to the justice of 
the case, "..•".,...■....-..... ,-.1023 

LOTTERIES. 

Lottery tickets cannot be sold in the Dis- 
trict of Columbia for a lottery authorized 
by a state law. 1062 



MARnSTE XNSITRAKrCE. 

See, also. "Average." 

The owner of a vessel, who has contract- 
ed to sell her for a certain sum, and to make 
title, has an insurable interest to the extent 
of the value of the vessel 270 

Construction of time policy in relation to 

destination and voyage. • 270 

, The policy covers belligerent risks where 
there is no warranty of neutrality 210 

A policy insuring freight on a steamboat 
and barge against total loss "at and from 
St. Louis to New Orleans," covers freight 
on additions to the cargo made during the 
voyage 92 

Where in such case the barge was sunk, 
and her cargo transferred to the steamboat. 
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and no other bars:? could be procured to 
carry cargo previously engaged at intermedi- 
ate ports, lield. that the policy covered all 
freight which would have been earned but 
for the 'oss of the barge. 92 

Upon a valued policy, a misrepresentation 
as to the age and size of the vessel will not 
avoid the policy 210 

Where the defenses are misreoresenta- 
tion, negligent navigation, deviation, and 
unseaworthiness, the onus proband! as to 
the three former is on defendant, but the 
assured must prove seaworthiness 1197 

In cases of double insurance the insurers 
are liable ratably for the amount of the 
loss, and not according to priority of con- 
tract; and one who has paid the whole loss 
can compel the others to contribute their 
proportions 11S3 



MARITIME UJSNS, 

See, also, "Admiralty": "Affreightment"; "Bot- 
tomry and Respondentia"; "Charter Parties"; 
"Demurrage"; "Salvage"; "Seamen"; "Ship- 
ping." 

Tlie rigKt to a. lien. 

By the general maritime law a shipwright 
has a lien for materials, labor, etc., expend- 
ed in repairs 29 

A person who furnishes repairs upon the 
order of the master is entitled to a lien, 
though the master was in fact, without his 
knowledge, holding the vessel as custodian ^ 
for the marshal ^ 379 

A lien arises for repairs and supplies fur- 
nished a vessel at a port other than that in 
which her legal owners reside, at the re- 
quest of one to whom they had agreed in 
writing to transfer the title, where the 
purchaser subsequently assigned the con- 
tract to a resident of the port, who com- 
pleted the contract , 447 

A lien arises for supplies furnished on 
the credit of a vessel in New York, where 
she is registered, where the owner resides 
in New Jersey 952 

A lien arises for advances made in good 
faith to enable the master of a foreign ves- 
sel to pay customhouse charges and the 
wages of his crew 684 

Repairs and materials furnished in a for- 
eign port do not create a lieu where the 
owners have ample credit and actual funds 
in the port, of which the creditor has im- 
plied notice.. 459 

Where the owners inform persons who 
furnish supplies at the request of a char- 
terer that the ship would not be respon- 
sible, they cannot acquire a Hen therefor. . . 554 

A lien for supplies furnished in the home 
port of a vessel by material men residing in 
another state can only by enforced under 
the local law of the owner's domicile 952 

Priority and enforcement. 

A lien for repairs furnished in the home 
port is entitled to be paid in preference to a 
subsequent mortgage 010 

A mortgage duly recorded takes preced- 
ence over a lien for supnlies to a domestic 
vessel, subsequently furnished, although 
the mortgagor retains possession 952 

Maritime liens in favor of seamen and 
material men are to be enforced in rem 
only under salutary restrictions arising from 
the* demands and interests of navigation... 82 

A lien for repairs may be enforced not- 
withstanding the bond and mortgage given 
to secure it are not tendered back to the 
mortgagor, or surrendered in court at the , 
'trial .^ 910 

A sale tinder an admiralty decree, obtain- 
ed without fraud, cuts off all claims of the 
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builders of the boat, her owners and cred- 
itors 55 

Waiver: Discharge: Extingnisliment. 

Limitations prescribed by the common law 
do not apply to claims in admiralty except 
by statutory provisions, but admiralty liens 
will not be permitted to lie dormant to the 
injury of third parties 82 

A maritime -lien should not be protracted 
beyond a reasonable opportunity for its en- 
forcement 82 

On the Great Lakes tacit maritime liens 
will not be extended beyond the season of 
navigation except under special circumstan- 
ces S2 

No cognizance will be taken of tacit liens 
where the circumstances create a presump- 
tion that the same are waived and other 
security looked to 82 

Allowing a claim to slumber three years 
with repeated opportunities to enforce it. 
and no excusatory circumstances, is con- 
elusive that it is waived 82 

A lienholder is bound to diligence in the 
enforcement of his right, though a subse- 
quent mortgagee may not have suffered di- 
rectly by the delay 910 

A lien for repairs is waived by acts show- 
ing that other securities have been substi- 
tuted therefor, and, in examining testimony 
to this point the court will make all pre- 
sumptions that a jury ought to make on a 
trial of a question of fact 29 

A mortgage received simply as collateral 
security, though payable at a distant day, 
does not operate to extend the time of pay- 
ment of the original debt, and the lien is 
not waived thereby 910 

Where the person doing work on a vessel 
stipulates for other and different security 
from that of the vessel, the maritime lien is 
waived. (Reversing 758.) 756 

As to the right of subrogation in admiral- 
ty in the ease of the payment of the claims 
of seamen and others GS4 

A sale by order of a state court under a 
foreign attjichment law does not divest a 
lien in admiralty for seamen's wages 797 

On a sale of a vessel on a final decree in 
a proceeding in rem, all liens and incum- 
brances are transferred from the vessel to 
the proceeds 592 

A purchase by a mortgagee at such a sale 
will not extinguish the mortgage by a 
merger of title 592 

Iiiens nnder state la'ws. 

The lion given by Act Pa. Time 13. 183G, 
is not discharged by taking a note and giv- 
ing a receipt in full, where such was not the 
intention 465^ 

A lien acquired under the New York 
statute by rendering services or furnishing 
materials to a vessel in distress in a port 
of the state is lost if she depart therefrom 
more than 12 days before commencement 
of the action to enforce the same.... 329, 330 



MARSHAIi. 

The marshalof the Districtof Columbia is 
not entitled to poundage upon the arrest 
of a debtor on a ca. sa. in Alexandria coun- 
ty, who has been discharged from such ar- 
rest by order of the plaintiff without pay- 
ment 508 



MASTER AKTD SERVAISTT. 

See, also, "Apprentice." 

Defendant, employing children, is not lia- 
ble for an injuiy, caused by dangerous ma- 
chinery where tlie child left his work, and 
carelessly exposed himself to danger 127G 
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In Iowa, mechanics and material men 
are entitled to a lien on railways for their 
work and labor 737 

Such lien dates from the commencement 
of the building of the road, and is prior to 
a mortgage executed pending such building, 
and before the i)artieular work was done 
or materials furnished for which the lien is 
claimed ■, 737 

The Virginia mechanic's lien law does not 
apply to a ship building in a public ship- 
builder's yard undpr a contract by which 
she becomes the property of the owners 
from the laying of her keel, where credit is 
given to the builder. 57 



MINES. 

Under the act of congress a location may 
include 1,500 feet along the linear course 
of the lode and 150 feet on either side of it,. 44 

If a locator fails to locate his claim par- 
allel with the apex, so that the latter pass- . 
es out through •, side line, he can take noth- 
ing- except what lies within his boundaries.. 44 

"Top" and "apex," as used in the act of 
congress, mean that part of the vein which 
comes nearest to the surface, and may in- 
clude a part standing in the solid rock 
below a body of the superficial mass 44 

The apes of a vein is the part which 
approaches nearest to the surface, if it there 
discloses a broken edge; but if, at the high- 
est point, it merely turns over and pursues 
its downward course, such point is merely 
a swell, and not a true apex 40 

A vein, lode, or ledge, in the meaning of 
the acts of congress, is a mineral body of 
ore within defined boundaries in tlie gener- 
al mass of a mountain 40 

"Vein" or "lod(>," in the acts of congress, 
embrace any description of deposit inclosed 
in the general mass of the country rock, 
regardless of technical geological distinctions 
as to beds, segregai'^d veins, gash veins, 
true fissure veins, or mere deposits 44 

If, in following the vein, the contact 
should be found barren of ore for a con- 
siderable distance because the two kinds of 
rock come together, then the deposit ceases 
to be a vein, and cannot be followed until i 
another body of ore some distance beyond is 
reached 44 

The right to follow the dip beyond the 
vertical side lines includes all veins which 
do not lie in a practically horizontal posi- 
tion 44 

The owner of a claim may follow the dip 
beyond his vertical side lines at any point 
where the apex is within his boundaries, 
though his location is not for its entire 
length along the apex. He may follow the 
vein in its departure in any degree from the 
perpendicular until it reaches the horizontal.. 40 

A vein is "in place," in the meaning of 
the acts of congress, when inclosed in the 
general mass of the "countiy rock." as dis- 
tinguished from the superficial mass known 
as "alluvium," "detritus," or "dfebris'' 44 

"In place," in the statutes, means in the 
general mass of the mountain, as distin- . 
gnished from merely on the surface, or cov- 
ered only by "slide" or "debris" 12 

Where the mass overlaying the ore is 
mere drift, or a loose deposit, the ore is not 
"in place," within the meaning of Rev. St. 
§ 2320, "so as to give the owners of a claim 
the right to follow the dip within the lines 
of an adjoining claim 615 

Whether or not "the contact" is to be re- 
garded as a lode or vein is to be determined 
by its value, whatever may be the rule in 
regard to true fissures. 12 
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Where the "contact" cf a lode existing 
in one claim comes to the surface in an ad- 
joining claim, the question whether the apex 
is in the latter is to be determined by find- 
ing whether there is something of value 
there; not for purposes of treatment, but 
something more than a mere trace, some- 
thing positively ■verifiable as existing in the 
ore. In the case of silver, the value must 
be reckoned by ounces, one or more to the 

ton of ore 12 

A court of equity has the power in a min- 
ing case to compel an inspection and survey 
of the claims and works of the parties. . . .1113 



MOBTGAGES. 

See, also, "Chattel Mortgages"; "Shipping." 

A mortgage, under Act Ohio 1831, takes 
effect only from the time it is left for rec- 
ord, and a mortgage of subsequent date, 
first recorded, is a prior lien 316 

The rule governing the application of pay- 
ments does not apply to mortgage notes 
given to secure indorsements 1098 

A bill of foreclosure by a junior mortga- 
gee will not be sustained where he has al- 
ready been impleaded by a prior mortga- 
gee 459 

Prior incumbrancers are necessary parties 
to a bill of foreclosure by a junior mortga- 
gee, where there is substantial doubt as to 
the amounts due them, or the property 
covered by their liens 459 

A court of equity may sell mortgaged 
premises free from incumbrances, remitting 
the lienholders to the proceeds of sale.... 459 

MUISncrPAL COEPORATIOlSrS. 

See, also, "Railroad Companies," 

Power to grade streets, etc., necessarily 
implies power to make contracts respecting 
the same in regard to the work to be done 
and the compensation to be paid. 338 

NEGIilGENCE. 

Negligence is the doing of some lawful 
act in a careless, unusual, and improper 
way, br omitting the performance of some 
act required by law to be done, by w^hich 
injury results to the person or property of 
another 180 

The failure of a railroad company to keep 
its turntable locked, so as ±o prevent its 
being turned by children or others, is not 
negligence, where prudent and well-managed 
railroads are not in the habit of guarding 
or securing their turntables. (IJut see 
183.) ISO 

Under what circumstances a railroad will- 
be Tield liable for an injury to a child of 
tender years, caused by playing on its un- 
guarded and unlocked turntable. 183 

Negligence of the pareiits in permitting a 
child to wander from home and go upon a 
dangerous piece of machinery will not pre- 
vent liability of the owner for an injury to 
the child, resulting from his carelessness 
in not properly guarding and securing the 
same 180 

IS'egotiable Trtstrxunents. 

See "Bills, Notes, and Checks"; "Bills of Lad- 
ing." 

WEUTRAUTY LAWS, 

Property may be seized by the command- 
ing officer of a military force ordered out to ■ 
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prevent the violation of the neutralitj- act 
of 1838, with a view to detaining the same 
until it should be proceeded against in the 

manner directed by law 177 

A vessel laden with arms for insurgents 
in Canada, though no* intended to pass the 
frontier herself, is sabject to seizure, and, 
where wrecked after such seizure, without 
any fault on the part of the seizing officer, 
he is not liable 177 

NEW TEIAL. 

A new trial will not be granted in a case 
of tort on the ground of excessive damages, 
unless they were so excessive as to imply 
pross partiality or corruption on the part of 
the jury 504 

A new trial will not be granted on ac- 
count of excessive damages unless the jury 
have mistaken the principles of law which 
govern their estimate, or have been guilty 
of some gross error which shows an improper 
feeling or bias 1189 

Where the judge used the expression "ex- 
emplary damages," but it appeal's that the 
jury did not go beyond the actual injiu-ies 
sustained, the verdict will not be disturbed . 7-14 

OFFICE AND OFFICER. 

The commission of a justice of the peace 
and judge of the court of common pleas in 
Pennsylvania is conclusive evidence of his 
appointment 64-1 

A public officer, who buys a bill of ex- 
change for public use, is not personally re- 
sponsible , ; 157 

An officer is personally liable where he did 
not act in good faith, and with intention to 
perform duly the duties of his office, and 
where he acted with malice 140 



PARTIES. 

A person who, from incapacity of mind or 
other cause, cannot be made to xmderstand 
the English language, cannot be a party to a 
sworn libel in admiralty 408 

An assignee of a nonnegotiable contract 
cannot sue upon it in his own name in the 
circuit court for the Southern district of 
New York, as the state procedure is not 
adopted by such court 474 

An assignee of a chose in action may sue 
in his own name in the admiralty 544 

Where a husband, with the assent of his 
wife, filed a libel as owner for injury to a 
canal boat, wholly owned by her, and she 
gave material testimony at the trial, held, 
that she would be estopped from bringing an- 
other suit, and the libel could be maintained . 1267 

Where two whalers are under a contract 
of mate-ship, there is no such joint property 
in a whale taken by one of them as requires 
the owners of both to join in an action for 
its tortious conversion 605 

In a suit by a Burets'^ to cancel a convey- 
ance of land made by him in trust to secure 
a note of the principal, the trustee is a nec- 
essary, and not a nominal, party 822 

' The court has no jurisdiction where a per- 
son within its jurisdiction, deemed an in- 
dispensable party, is not joined 1331 

Bondholders of a railroad company which 
has united with another raih-oad company 
cannot join the trustees of the latter com- 
pany as defendants in a suit for the removal 
of tile ti-ustees of the former for misconduct 
or negligence 9 

A mortgagee in possession of a vessel may 
intervene, and contest claims affecting his 
lien 952 
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An assignee of complainant's interest in 
the subject-matter, pending the litigation, 
must file an original bill in the nature of a 
supplemental bill to be substituted to com- 
plainant's right 688 

PARTNERSBXP. 

See, also, "Bankruptcy." 

A contract to work a farm on shares held 
to constitute a partnership, and to be aban- 
doned by the failure of the party who went 
into possession to carry out its terms 1193 

A purchase of land for speculation by sev- 
eral persons, where a part of the lots were 
sold, and otliers built upon, and debts incur- 
red, held a partnership adventure, and on 
the bankruptcy of one party the other would 
be protected, as to the partnership debts, as 
against individual creditors of the bankrupt. 1161 

A person loaning money to another carry- 
ing on business in his own name with the 
suffix **& Co." cannot be held liable as a 
partner, where he neither held himself out 
as' such, nor allowed others to do so 513 

On an issue of partnership, an offer to pay 
the partnership note if the holder would take 
property is evidence in connection with de- 
fendant's confession that the note was sign- 
ed by his partner 982 

Partners are liable for the tort of one of 
their number committed by him as a partner 
in the course of the partnership business. . . . 116 

A member of a firm cannot engage the 
firm in another partnership, so as to bind a 
member, not privy thereto. But his consent 
or ratification may be presumed by his si- 
lence without objection after he has knowl- 
edge of the fact. 595 

An agreement to sell a member certain ar- 
ticles expressly for his individual use, to be 
paid for out of the partnership goods, is void 
as to the other pai-tners 789 

The firm is liable on a note signed by the 
members wititi their individual names, where 
the consideration is treated as copartnership 
funds 923 

In Massachusetts all the partners are held 
as general partners, if the transaction, while 
showing an apparent contribution in cash by 
a special partner, resulted in fact in putting 
in goods and debts equivalent to cash 89S 

In Illinois, if the certificate of dissolution 
of a limited partnership does not fulfill the 
requirements of the statute, the partnership 
still continues as to creditors 852 

Persons dealing with a limited partnership 
are chargeable with notice as to the scope of 
its business as set forth in its duly-recorded 
articles 788 

A common or long-continued departure by 
general partners, not consented to or acqui- 
esced in by the special partners, cannot 
change the scope of the business as specified 
in the copartnership articles 788 

Where all the property of a partnership 
belongs to one member, and the otliers have 
no interest in the gains and profits, such 
property will be liable in the first instance 
to tiie individual debts of the person owning 
it 511 

The interest of a partner in the firm's 
brand or trade-mark cannot be reached in 
equity at the suit of a judgment creditor. . 733 

A partner in a steamboat company, who 
acted as master and engineer, cannot main- 
tain an action at law against his copartners 
for compensation as engineer 800 

PATEK-TS. 

PatentaTjility. 

The invention must be both new and use- 
ful to authorize a patent , 1040 
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The abandonment of a perfected invention 
or the fact that it fell into disuse will not 
afiEect the question of priority 33C 

The mere malting of a model by a person 
does not constitute invention, as against a 
patent granted another for the same thing. . 05 

The omission of an element from a device 
so that the less number of parts will per- 
form all the functions of the greater may be 
an invention ■• • 195 

The inventor of a new means of carrying 
into eCfect a patented process is entitled to a 
patent therefor, but he has no right to use 
the process V23G 

An old combination of machinery, applied 
in the practical development of a newly-dis- 
covered principle, producing a new and use- 
ful result, is patentable 718 

A change of a machine, not involving in- 
vention, so as to adapt it to different uses, 
is not patentable ■ o&i 

The desirability of an improvement, the 
difficulties to be encountered, and the unsuc- 
cessful experiments of others, tend to show 
inventive skill in the successful inventor. . . . 858 

The covering of a whip with a tubular knit 
fabric is patentable, though such fabric and 
the whip, and the idea of covering the whip, 
taken separately, were all old 249 

'Who may obtain, patent. 

Where the idea, although not executed, 
was suggested to the patentee by another, a 
patent executed to him as the sole inventor 

is invalid 978 

Abandonxaent: Xiachcs. 

The inventor must sue out his patent where 
the invention is yet recent, and before it has 
come into general use 1040 

Application and issue: Interference. 

On the death of the inventor, the patent 
may be issued to his executor as such, though 
it is not stated to be in trust for the devisees 
in the will. (Act July 4, 1836, § 10.) 105 

Appeal from commissioner's decision. 

Where the reasons of appeal in an interfer- 
ence case take no exception to the claim of 
the appellee, upon the ground of forfeiture 
by laches, the court cannot consider such 
question 336 

Where the applicant is put upon inquiry by 
the ruling of the board of appeal tliat bis 
claim is not properly limited, the court, upon 
appeal, will not relieve him from the effect 
of a failure to amend his specifications 921 

Validity. 

The degree of utility is not pertinent to the 
question of the validity of a patent 1260 

A patent taken out by assignees of an alien 
and nonresident inventor is invalid 720 

An American assignee of an alien inventor, 
who obtained letters patent in his own name 
under Act March 3, 1837, § 6, is not re- 
quired to put and continue the invention on 
sale, under Act July 4, 1836, § 15 721 

The common knowledge in the business of 
life must be kept in view in construing the 
general terms of a description 1236 

The specification must be sutGeiently clear 
to distinguish the thing patented from all 
others previously known, and to enable, a 
person skilled in tlie art to construct it. .". . 832 

The invention should be so clearly describ- 
ed as to enable the public to put it in use. . 357 

A patent for an improvement should de- 
scribe the machine in use. - 357 

Where the specification in a patent for 
"a new and useful improvement in the 
sfeam towboat" did not mention the inven- 
tion as an improvement, but simply describ- 
ed a towboat, Jicld, that the patent was 
void 357 

A failure to deposit in the patent, office 
a sample of one of the ingredients of a 
composition of matter does not invalidate a 
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patent for such composition, when the 
specification describes all the ingredients.. , 704 

After a patent is granted for a composi- 
tion it cannot be impeached on the ground 
that the deposit of the ingredients in the 
patent office has not been made 704 

Extent of claim. 

Unless plainly so intended, a construction 
will not be put upon the specification 
which would extend the claim so as to 
make the invention unpatentable 1269 

An inventor may claim in one patent a 
combination covering the entire machine, 
and also a combination of a less number of 
elements, when he is the inventor of both . . 24 

A claim to "tlie communication of mo- 
tion * * * produced as follows" lichl 
limited to the snecific machinery described 

in tiie specifications 161 

Alien patentee. 

An alien patentee need not take active 
measures for putting his invention in the 
market within 18 months after the grant. It 
is sufficient if he is ready at all times to sell 
at a fair price when a reasonable offer is 
made. (Act 1836, § 15.) 718, 721 

Vacation or repeal of patent. 

The entitling of an affidavit intended to 
be used as the foundation for a rule to 
show cause why a patent should not be va- 
cated as in a proceedin" already pending 
in court, when in fact no proceeding has yet 
been instituted, is good ground for vacating 
the rule to show cause. 1039 

An affidavit to the effect that a patent has 
been obtained "surreptitiously and upon 
false suggestions" is sufficient to warrant 
a judge in his discretion to grant a rule to 
show cause why the patent should not be 
vacated. He may also receive other affi- 
davits and evidence in corroboration 1039 

Error committed in granting a rule to 
show cause why a patent should not be va- 
cated as surreptitiously obtained cannot be 
corrected upon a motion to make absolute 
such rule 1039 

Form, of decree declaring a patent void 
and ordering the same canceled, under Act 

.July S. 1870, § 58 ^. . 315 

Keissne: Disclaimer. 

A reissue may be obtained in order to 
claim a subcombination omitted from the 
original by inadvertence or mistake 24 

New features caiinot be introduced in a 
reissue, but errors and defects may be 
cured, and ambiguities made clear 24 

A reissue is presumed to be for the same 
invention as that of the original, until the 
contrary appears 24 

A reissue will be upheld unless, on a com- 
parison with the original, it appears as mat- 
ter of legal construction that it is for a dif- 
ferent invention 24 

The claims in the reissue must be con- 
strued so as not to embrace any invention 
broader than that described or substantially 
indicated in the original patent 485 

In the reissue, under Act July 8, 1870, § 
53, of a chemical natent. it is necessary to 
its validity that the subject-matter should 
be found described in the original patent. . 706 

The reissue is void where it was fraudu- 
lently extended beyond the claims of the 
original for a deceptive purpose •. 563 

The patentee or his assignee may incoroo- 
rate in the claims for a reissue any portion 
of his invention which was omitted in his 
original specification and claim 563 

New features cannot be interpolated into 
a reissue which are not described, suggest- 
ed, or substantially indicated in the speci- 
fication, drawings, or patent-office model of 
the original patent 971 

A reissue may be granted to an assignee 
of letters patent upon his application with- 
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out the consent, approbation, or knowletlge 
of the original patentee 563 

The decision of the commissioner in grant- 
ing a reissue is final and conclusive, except 
where he has apparently exceeded his au- 
thority 971 

"Where a disclaimer has been filed pend- 
ing the suit, plaintiff is not entitled to costs 731 

Sufficiency of disclaimer limiting the 
claim of a patent. 731 

Sstension: Reneival. 

The expiration of a prior English patent 
will not affect the validity of the subse- 
quent extension of the patent for the Unit- 
ed States 1231 

Assigmuent. 

The subject-matter of a patent is not 
separable except territorially. 473 

Assignees of an invention can take only 
such rights as the inventors could have 
taken 720; contra, 721 

The conveyance of an undivided interest 
in the "invention as secured" by letters 
patent, to be enjoyed "to the full extent 
of the term for which said letters patent 
are or may be granted," passes an interest 
in the extended term 903 

Infringement— W Jxat constitutes. 

Where the gist of an invention is the dis- 
covery of a principle in science made prac- 
tically useful by the process described, he 
who adopts the principle to a practical ex- 
tent is guilty of infringement 1260 

The fact that the natentee did not know 
that his device would perform a certain 
function or office will not prevent the pat- 
ent from protecting it in such use 195 

Tests for determining what is a substan- 
tial change in a machine 709 

A screw and a lever are mechanical equiv- 
alents. So, also, a spring, a weight, and 
a pulley are mechanical equivalents 709 

Though the machine is not in its arrange- 
ment substantially different from that of 
the patent, yet there is no infringement if 
its action upon the material operated upon 
is essentially different, and the result is 
new. .^. 718 

The sale of a substance containing caustic 
alkali, with oil or rosin mechanically dis- 
tributed through, but not in chemical union 
•with it, inclosed in a metallic integument, in- 
fringes a patent for caustic alkali inclosed 
in a metallic integument 1053 

^■^ Who liable. 

Principals are responsible for infringe- 
ments by their agent, acting within the 
scope of his authority, and the legal implica- 
tion of their concurrence therein will dis- 
pense with proof of it , 10 

A principal is not liable for the claim of 
a patentee under work done by a contractor 
who held a license, even though he has not 
paid his license fees or royalty. 195 

— — Remedy generally. 

Patent infringement suits are of equita- 
ble cognizance, though no injunction has 
issued, and the patent has expired 19 

The suit may be brought in any district in 
which defendant is found, regardless of the 
place where the infringement was commit- 
ted 1061 

Qufore, whether state statutes of limita- 
tion are applicable to suits for infringe- 
ment 19 

The mere discontinuance of a suit and 
forbearance to sue any of tlie parties there- 
to for over a year thereafter held not an 
acquiescence in the infringement 1053 

Permitting infringement for several 
years does not waive or impair the pat- 
entee's rights, but it deeply affects his 
claim to an injunction 10 
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Act Feb. 15. 1819. does not alter the prin- 
ciples on which injunctions are granted, 
but merely extends the jurisdiction of the 
court to parties not before falling within it.. 357 

An inventor himself suing for infringe- 
ment must make oath that he is the true 
inventor, and this, together with the patent, 
is adequate proof on which to claim an in- 
junction 10 

Complainant is not required, in addition 
to his patent, to present, in the first in- 
stance, full evidence that he is the first in- 
ventor. Very slight evidence thereof is 
snflicient to put defendant on his justifica- 
tion 10 

An injunction will not be granted unless 
the right has been settled by suit at law, 
or the patentee's possession has been undis- 
puted for a long time 10 

The case should be such as to leave little, 
if any, doubt in the minds of the court as 
to the validity of the patent, especially if it 
rests upon complainant's own showing 357 

It must be stated in the bill or by affi- 
davit that complainant is the fii*st inventor, 
and the bill must be sworn to 357 

Where the patent was not attacked for 
want of novelty, and the infringement was 
clear, but it appeared that defendant had 
publicly used his apparatus for three years 
without objection, the application was de- 
nied, with leave to renew the motion on 
defendant's giving security and keeping an 
account 585 

The patentee must either show an exclu- 
sive possession for such a length of time as 
to warrant the presumption of right, or 
show a clear and unquestionable right in 
the first instance 978 

It is not a sufficient reason against the 
awarding of an injunction that it does not 
furnish plaintiff effectual relief, or that it 
may be avoided by defendant 1061 

Assignment by complainant after prelimi- 
nary injunction granted is no groiind on 
which to dissolve it 1023 

— — Procednre. 

An assignee of a patent has an exclusive 
right of action for an infringement only 
where his assisrnment gives him a whole in- 
terest in the patent with or without terri- 
torial limitations 473 

A person having only an exclusive right 
to manufacture a certain class of articles 
under a patent cannot sue in his own name 
for an infringement of such right 473 

In a suit for infringement of a patent 
issued to an executor in trust for the devi- 
sees of the inventor, both tlie executor and 
the devisees should be joined as plaintiffs . . 105 

Where the original p.. tent was reissued 
in divisions, the bill need not aver that each 
division was for a distinct invention 1053 

An allegation of the parlieular claims in- 
fringed is not necessary; a general allega- 
tion of infringement is sufficient 894 

The affidavit annexed to the bill that the 
patentee was the original and first inventor 
of the thing patented, can be made by the 
assignee of the patented, as well as by the 
patentee himself 1053 

Whether an invention is patentable is a 
mixed question of law and fact, and will 
not, in ordinary cases, be disposed of on 
demurrer 831 

Letters patent cannot be attacked by de- 
fendant on the ground that they were pro- 
cured by fraud in prosecuting the application 
before the commissioner 971 

A license to practice the invention is a 
complete defense to a suit for infringement, 
though defendant has not fulfilled his eon- 
tract 1223. 1224 

A license under a patent to another is no 
defense 272 
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Where defendant claims to have manu- 
factured the machines in question under 
patents issued to him, the only question is 
■one of infringement where complainant pro- 
duces a patent of prior date 168 

The construetion of the specification in 
the application is a question for the court. . 832 

— ^ Evidence. 

The production of the patent is prima 
facie evidence of novelty S32 

Testimony of eminent chemists and books 
of reputation in science and art are compe- 
tent evidence that a coloring matter patent- 
ed was not previously known 10 

"Where defendants offered no testimony, 
lield the infringement was sufficiently prov- 
ed by testimony of their admissions that 
they had sold certain articles, which were 
substantially the same as the articles de- 
scribed in plaintifFs patent. 897 

— — AcconiLtuig;: Damages. 

An account of profits taken before a mas- 
ter should be made up to the time of the 
hearing before him 722 

Where defendants have not all been joint- 
ly concerned in the infringement for the 
whole time covered by the account their sev- 
eral liability must be apportioned in making 
up the decree 722 

Computation of profits in the use of an 
invention in producing fat acids and glycer- • 
in from fatty bodies 1224 

Interest will be allowed on ^:hQ profits to 
the date of tlie master's report 722 

Necessary expenditures for counsel fees 
and other charges, though not taxable costs, 
cannot be allowed as part of plaintiff's dam- 
ages 103 

A verdict making such allowance under 
the court's direction will not be set aside 
where the misdirection was not assigned as 
a reason for new trial, and the same result 
might have been reached by trebling the 
■damages 103 

Interest by way of damages may be giv- 
en by the jury 709 

Various particular inventions and pat- 
ents. 

Boiler. Reissue No. 3,618 (original No. 
93,244), for feed-water heater and filter, 
licld valid and infringed. 95 

Boots and Shoes. Nos. 28,181, 39,546, 
42,555. for improvements in machines for 
burnishing the edges of soles and heels of 
Loots and shoes, held- not infringed 544 

Candles. No. 12,492, for improvement in 
machine for making candles, held valid and 
infringed 902 

Clocks. No. 84.517. for improved pallet 
of clock escapement, held invalid for want 
of novelty 859 

Coflin handles. Patent to Strong of De- 
cember 14, 1869. for improvement in, held 
void for want of novelty. 225 

Coisots. Reissue No. 6,100 foriginai No. 
97.418), for improvement, Tield valid and 
infringed , 1099 

Furnaces. No. 71,244, for improvement 
in hot-air furnaces, lield valid 894 

Glycerine. No. 11,766, for a process for 
producing fat acids and glycerine, held 
valid and infringed 1224, 1231, 1260 

Mop-head. Reissue No. 3.682 (original 
No. 22,990), for improved mop-head, con- 
strued, and lield not infringed 767 

Paints. Reissue No. 4,598 (original No, 
40,515), for paints for ship's bottoms. lieXd 
invalid for want of novelty 706 

Paints. Reissue No. 4,599 (original No. 
40,515), for paints for ship's bottoms, Tield 
valid and infrineed 704 

Pavements. Tillman's invention held no 
infringement of Kirk's invention 1269 
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Pipes. No. 1,980, for machine for making 
lead pipe by pressure, held valid and in- 
frmged 709 

Pipes. No. 1,980, for machine for making 
lead pipe by pressure, construed, and found 
not to be infringed 718 

Planing machines. No. 32,904. for im- 
provement, held valid and infringed, 190 

Rubbing machine. Nos. 75,217 and 75,- 
218, for an apparatus for exercise, held 
infringed by Wood's patent for an improv- 
ed apparatus for treating diseases by me- 
chanical movement 807 

Rubbing machine. No. 77,933, for an os- 
cillating rubbing machine for medical uses, 
lield infringed by Wood's patent for an im- 
proved apparatus for treating diseases by 
mechanical movement 807 

Sand cutting. No. 108,408, for improve- 
ment in cutting and engraving stone, metal, 
glass, etc., lield valid and infringed 1238 

Sewing machines. Reissue No. 6,550, for 
improvements, held valid and infringed. .. . 971 

Shoes. Priority of invention of an im- 
provement in pegging machines awarded to 
Greenough 336 

Stamper. No. 114,068, for improvement 
in machines for punching and stamping 
sheet metal, lield null and void, and ordered 
to be canceled 315 

Stoves. No. 80,235, for an improved 
guard plate, held valid and infringed 272 

Towboat. Patent to ,Tohn L. Sullivan for 
improvement h^ld invalid for want of inven- 
tion 357 

Tubing. No. 46,507, for improved flex- 
ible tubing for illuminating gas, held valid 
and infringed. 731 

Well. Tillotson's patent for an improved 
filter well, held invalid for want of novelty..l272 

Whips. No. 60,606, for improvement, held 
valid and infringed 249 

TTnlawfol marliing of articles as patented. 

The penalty of not less than $100 (Act 
Aug. 29, 1842, § 5) for the offense of mark- 
ing the word "Patent" on unpatented ar- 
ticles, is a penalty of $100, and no more. . . 101 



Treasury notes issued under Act 1814, 
cc. 77, 699, being receivable in payment of 
duties, taxes, and land debts due the United 
States, are a good tender in payment of sucli 
debts 1124 

The interest on such notes continues to 
run until their payment 1124 

The word "dollars," as used in a note 
made in the United States, means lawful 
money of the United States 170 

A deposit by a debtor of a sum of money 
with a third person for his creditor, who as- 
sented thereto, or gave the depositary a new 
credit, will discharge the original debtor. - . 562 

The ratification by one of the unauthoriz- 
ed act of another cannot have a retroactive 
effect so as to defeat the rights of interven- 
ing third persons 21i 



PILOTS. 

See, also, "Salvage." 

A claim to half pilotage for a tender and 
refusal of services, supported only by the 
oath of the pilot, and contradicted by two 
witnesses from the other vessel, cannot be 
sustained where the pilot might have produ- 
ced other witnesses, whose absence he did 
not account for 1014 
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In an action for goods sold by a firm, 
plaintiffs must prove themselves to be the 
firm 1197 

The assignee of a note assigned by a firm 
need not aver and prove the names of the 
persons who composed the firm 1033 

A general averment of the citizenship of 
the plaintiff is sufficient 1033 

In case of a plea of limitations and a gen- 
eral demurrer defendant was allowed to 
withdraw the latter 345 

The pow^ers of the court in cases of amend- 
ments are liberally exercised to promote jus- 
tice 1202 

A declaration in an action brought in the 
name of a firm may be amended by insert- 
ing the names of the persons who compose 
tlie firm 1196 

In a suit on several promissory notes, held 
that an amendment was proper which added 
a count on another note embraced in the 
same transaction 1202 

An error of the attorney in stating the 
name of defendant as "James" instead of 
"William" may be corrected 1266 

A party will be allowed to amend before 
trial his writ and declaration by striking 
out the name of one of the defendants. .. .1323 

An attachment to answer in a plea of tres- 
pass on the case founded on a promissory 
note, having a scrawl for a seal, will be 
quashed, and plaintiff will not have leave 
to amend, and to declare in debt 839 

An administrator may be permitted to 
amend by adding a plea where judgments 
have been obtained to the amount of the as- 
sets in his hands since he first pleaded 824 

A note, .stating on its face where it is 
payable, cannot be given in evidence on a 
count on a note omitting such description, 
but it is admissible on account for money 
had and received - 157 

Under a statute providing that the writing 
on which the suit is founded is receivable 
without proof of execution, unless the execu- 
tion is denied, plaintiff must prove an in- 
dorsement, where he relies upon the same, 
but the suit is not founded thereon 256 

The plea of nonassumpsit puts plaintiff to 
the proof of all material averments in his 
d^laration, and where he relies on an in- 
dorsement he must prove it 236 

Where an unsworn plea is put in, denying 
the instrument on which the action is found- 
ed or the indorsement of it. the note and the 
indorsement as averred in the declaration 
are admitted 936 

A plea which admits the execution of an 
instrument sued on and sets up matter in 
avoidance is not objectionable, as amount- 
ing to the general issue 963 

Under the plea of non assumpsit, a former 
recovery upon attachment in a court of 
another jurisdiction is admissible in evi- 
dence 162 

in an action for deceit in selling goods 
fraudulently marked with plaintiff's trade- 
mark, evidence may be given of any number 
of sales under a count tor selling on a par- 
ticular day and divers others between that 
and the date of the writ 744 

In an action for an escape, the record is 
inadmissible where varying from the judg- 
ment described in the declaration 472 



PLEADING IW ADMIRALTY. 

Separate and distinct trespasses cannot be 
joined in the same libel against defendants 
who are not jointly liable 957 

A libel for a tort will be dismissed unless 
it contain on its face sufficient averments as 
to place to show that it is within the ad- 
miralty jurisdiction 957 



Pag& 

A supplemental libel, filed before the pro- 
cess is returnable, becomes part of the plead- 
ings, without further notice to respondent, 
and he is bound to answer it 942 

An objection that the demand in suit is 
stale or barred by the statute of limitation 
cannot be made without being properly stat- 
ed in the pleadings 491 

Where respondent has been arrested in a 
suit in personam, the answer is not filed, 
within the meaning of the eighteenth rule, 
until bail is perfected 942 

An answer to a libel for information must 
be full and explicit to each article 401 

A plea to the jurisdiction can only be in- 
tei-posed by defendant himself in propria per- 
sona, and on oath 824 

A replication merely denying the truth of 
the answer is not required in the district 
of Massachusetts 605 

Where libelant relies on new matter in 
avoidance, he should file a supplemental libel, - 

which respondent should answer 603 

. A party who sets up an admiralty Hen 
which fails cannot set up and rely upon a 
common-law or statutory lien. (Reversing 
758.) 756 

A charter party under seal, made out in 
the name of a person who acted merely as 
agent for another, without stating that fact, 
is admissible in evidence on a libel for breach 
of contract brought by the principal .... 647, 648 

PLEADING IN EQUITY. 

Copies of deeds filed with the bill as ex- 
hibits become a part of it and can be ob- 
jected to only before the hearing 436 

A plea for want of parties is not matter 
in abatement, but goes in bar to tlie whole 
bill 1331 

A general answer overrules the pleas .... 778 

A denial according to defendants "recol- 
lection and belief," in an answer to a direct 
charge of a thing done by defendant, will 
be treated as a mere evasion 778 

Matter of avoidance in an answer respon- 
sive to the bill on a motion for an injunc- 
tion is treated as the affidavit of defendant. 
On the trial it must be proved 1331 

An answer admitting the right of com- 
plainant, but setting up new matter in bar, 
or an affirmative daim, or averring a dis- 
charge, is not evidence in defendant's favor . 1243 

A general allegation of fraud and duress 
is not sufficient 362 

Every material averment in the bill not 
denied is admitted 436 

Matters germane to and connected with 
the subject-matter of a suit may be intro- 
duced by cross bill, although new, and not 
mentioned in the original bill 459 

Matters existing at the time of filing the 
bill and omitted therefrom should be brought 
in by amendment, but matters arising there- 
after and after answer filed can only be 
brought in by a supplemental bill 525 

Leave will not be given to file a supple- 
mental answer based upon a fact which was 
known to the pai-ty at the time of the orig- 
inal answer, and was not omitted through 
mistake 476 

PLEDGE. 

Corporate stock is bound for the payment 
of interest, where it is pledged for the re- 
demption of certificates of debt, which in 
turn bind the debtor for the payment of 
"the sum therein mentioned and the interest 
thereon." 51S 

POWERS. 

A power of attorney, which authorizes a 
conveyance to be made in as full and ample 
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a manner as the principal could exeente, 
authorizes a deed with covenants of general 
warranty 615 

PKACTICE AT LAW. 

Plaintiff, who has offered competent evi- 
dence, cannot be nonsuited against his con- 
sent : 1027 

Where no declaration or plea has been 
filed, a rule to try or non pros, cannot be en- 
forced ; 348 

After tlio court has ^ven its decision on a 
plea. f>i nui tiel record, it is too late to take 
a nonsuit • 59 

Where there are no parties litigant before 
the court, original papers filed may be with- 
drawn without leaving copies 1349 

PRACTICE IN ADMIRALTY. 

On a libel to recover possession of a ves- 
sel wrongfully taken from the owner, 
brought against the wrongdoer and a pur- 
chaser from him in possession, where no de- 
cree for damages is asked against the wrong- 
doer, the libel against him will be dismissed, 
without costs 1179 

A motion by libelants to strike from the 
tecord as a party libelant the name of a per- 
son who is a mere agent will be granted 
where it does not appear that respondent will 
"be deprived of any means of defense thereby..l030 

Testimony given viva voce in open court 
should be taken down by way of narrative, 
and not by way of questions and answers. . 594 
; Objection to the right of a person to in- 
tervene as claimant cannot be taken for the 
first time at tiie hearing 952 

Advantage must be taken of the failure to 
file a replication when evidence is offered at 
the hearing, or it will be held to be waived.. 942 

Adm, Rule 53, requiring respondents in a 
cross libel to give security to respond in 
damages as claimed therein, applies as well 
to actions in rem as to those in personam. .1353 

A vessel which has been once arrested and 
discharged on a stipulation for her value 
cannot be rearrested for the same cause of 
action, .though the former action was dis- 
continued by consent 883, 884 

The circuit court on appeal will give leave 
to amend by striking out the names of par- 
ties improperly introduced, where necessary ■ 
to enable it to dispose of the appeal upon its 
real and substantial merits 773 

A decree of the district court will not be 
opened, and an amended answer allowed to 
be filed, on the ground of the subsequent dis- 
covery of a prior decision of the circuit court 
in conflict therewith 1009 

PBACTICE IN EQUITY. 

The authority to refer to a master is inher- 
ent in the courts of the United States in 
the exercise of their chancery jurisdiction. . .1092 

A master's report cannot be objected to 
on the ground that he was not sworn, where 
the order of reference did not require him 
to be sworn ' ". 1092 

Exceptions will not be allowed where made 
under circum&tances calculated to effect a 
surprise on the party 43(j 

The discontinuance of proceedings for in- 
fringement of a patent does not estop com- 
plainant from bringing a second suit 10o3 

A party is not entitled to bring a bill of 
review unless he obeys and performs the 
decree » 500 

On filing a bill of review, complainant 
must give security, or deposit' a sum of 
money for satisfying the costs, and dam- 
ages for- delay 500 
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Where complainant fails to give security 
or make a deposit, the bill will not be in- 
stantly dismissed, but he will be required, 
on motion, to give the security or make the 
deposit 500 

PEIlSrCIPAL AND AGEISTT. 

See, also. "Factors and Brokers"; "Master and 
Servant." 

A power of attorney, sent by mail to a 
person, which never came to his possession, 
is not operative • • .1186 

A letter from a part owner of a steam- 
boat, requesting another to advertise the 
writer's interest for sale, and in thus ad- 
vertising to act as his agent, confers no au- 
thority to sell IISG 

But where such part owner adopts or 
ratifies a sale made by such agent he can- 
not subsequently disaffirm it .1180 

An. agent, unless expressly authorized, 
cannot bind his principal by receiving in sat- 
isfaction of a note held by him for collection 
a greatly depreciated currency, which is not 
a legal tender 179 

An agent for subscriptions or a canvasser ' ' " 
for books has no right to cancel subscrip- 
tions or to transfer them to another party.. 130 

An agent or canvasser, who has taken 
orders or subscriptions for a book, is not lia- 
ble to the publisher except as a guarantor, 
or where bad faith is shown 130 

A collection agent, who transmits bills 
to his private agent, under an arrangement 
whereby the latter er&dits him personally 
with the proceeds, is personally liable for a 
loss caused by the failure of any of the 
parties .••••• ^^^ 

Money paid on account of suretyship for 
an agent in a matter where he is acting 
for the principal, and within the scope of 
his authority, creates a debt against the 
principal 1109, 1200 

PEXKTCIPAIi AND SURETY. 

To release a surety, the holder of a note 
must, for a valuable consideration, give 
time to the principal 477 

The surety is not discharged where time 
is given the principal at his instance, or 
with . his consent 477 

The surety is not discharged by a confes- 
sion of judgment at the fii-st term, with 
stay of execution until the second, where it ^ 
appears that in the ordinary course of the 
business of the court a judgment could noj 
have been obtained before tlie second term 477 
. Sureties on a replevin bond are entitled 
to have their lands sold under the law in 
force at the date of the bond — 115 

The liability of a surety for a debt, to 
indemnify him against which the principal 
has conti-acted to deliver certain property 
in process of manufacture, will not justify 
a court of equity in taking such property 
out of the hands of innocent third persons, 
whose rights have intervened 642 

An indorser of a note is entitled to the 
benefit of a deed of trust given by the 
maker to indemnify a subsequent indorser, 
as against the holders of subsequent deeds 
of triisL who took with, knowledge thereof. . 497 

PRIZE. 

An innocent shipment will share the fate 
of the vessel and other cargo, where an 
attempt has been made to violate a block- 
ade of which the shipper had notice... — .407 

TiHiere the testimony of witnesses from 
the delinquent vessel is dispensed with. 
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adequate proof must be supplied aliunde of 
tile delictum charged 1014 

Libelants were allowed 30 days' time to 
produce such evidence 1014 

Claimant has the burden of showing by 
clear evidence that the vessel was com- 
pelled to enter the blockaded port, as al- 
leged, by overwhelming necessity, arising 
from injuries received at sea, and the loss 
of fuel, water, and provisions 402 

The prize property will be sold on peti- 
tion statine: that it is in a perishing condi- 
tion 130 

Vessel and cargo acquitted, with costs, 
there having been no probable cause for 
their seizure. 577 

Vessel and cargo condemned for an at- 
tempt to violate the blockade of Beaufort, 
N. 346 

Vessel and cargo condenmed for viola- 
tion of blockade 679 

An appeal to the circuit court from a de- 
cree of condemnation operates as a stay of 
all proceedings in the district court 406 

PUBIiIC LANDS. 

See, also, "Grant." 

Effect of certificate from commissioners 
of Virginia as to lands subsequently found 
to be within the limits of Pennsylvania. . . . 499 

An occupation entry in Tennessee, made 
without an occupancy, held good except as 
against persons who entered their claims as 
soon as the preference in favor of occu- 
pants ceased. 1062 

An unapproved IVXexican grant, not seg- 
regated from the public domain before the 
treaty of Guadalupe Hidalgo, gives no rights 
except against a trespasser. 1338 

A coclaimant of a Mexican grant, who 
presents his separate claim for his half, 
and denies the execution of an alleged deed 
by him to the other, is entitled to a con- 
firmation, as against the United States 1182 

The neglect to support a petition for land 
by evidence within two years after it is 
presented to the board of land commission- 
ers does not bring the claim within the lim- 
itation of Act March 3, 1851, § 13 521 

Land held not "mineral land," within the 
meaning of a treaty in relation to its pur- 
chase, because a coal deposit underlies it. . 257 

Where a settler under the donation act 
fraudulently procures a certificate and pat- 
ent to his wife's share, equity has juris- 
diction to correct the error by requiring him 
to convey ihe premises to her 32 

RAILROAD COMPAIOIES. 

A railroad corporation, though its shares 
are owned by private individuals, is a pub- 
lie corporation 652 

Railroad aid bonds lield validated by Act 
Kan. Feb. 25, 1868, as to irregularities in 
the order of submission, and the location 
of the line of the road 900 

Where county railway aid bonds were is- 
sued pending certiorari to review the de- 
cision of the county judge that the parties 
petitioning for the issuance of the bonds 
were a majority of the taxpaj'ers, etc., 
held, that after a reversal of the judgment 
the bonds were void 62 

Under authority to issue bonds to a cer- 
tain company, held, that bonds might be is- 
sued to a consolidated company, of which 
the original company formed a part, where 
the facts were recited in the bond. ....... 968 

Where county bonds are properly signed 
and sealed by the officers of the county, it 
is no defense to an action on the coupons 
that they are signed by only one of the 
county officers 901 



Paso 

A declaration upon county bonds should 

show by averment, or by recital in the 

bonds made part thereof, that the bonds 

were issued for some authorized purpose 

or object 901 

Under a sale of a road, the .franchises, 
right of way, depots, rolling stock, tools, 
and all other property, real, personal, and 
mixed, Jield, that the purchaser was not en- 
titled to surplus earnings in the hands of 
the receiver, but was entitled to all prop- 
erty used to carry on the business of the 

road and keep it in repair 218 

On a railroad mortgage foreclosure, inter- 
est coupons, which have been partly paid, 
will be paid before coupons coming due after- 
wards; and detached coupons in the hands 
of third parties will be paid before the 
bonds themselves 22 

Real Property. 

See, also, "Adverse Possession"; "Deed"; 
"Ejectment": "Estates"; "Grant"; "Public 
Lands." 

RBFEREIyrOE. 

Additional exceptions, discovered since the 
period for filing exceptions to the report 
has passed, will be allowed to be filed 908 

RELEASE AISTD DISCTTARGE. 

The presumption in favor of the validity of 
a receipt will prevail in the absence of evi- 
dence that it was obtained by fraud, mis- 
take, or ignorance of the rights of the party..l036 

REMOVAL OF CAUSES. 

See, also, "Courts." 

Kiglxt of re?noval. 

A corporation created by the laws of a 
foreign country is an "alien" (Act 1789, 
§ 12), and when sued by a citizen may re- 
move the cause 855 

The right of one of the class of corpora- 
tions mentioned in Rev. St. § 640, when 
sued in a state court to remove the caiJse, 
does not depend apon tlie citizenship of the 
parties 871 

The fact that a state is plaintiff in the ac- 
tion will not affect the right of I'emoval .... 871 

Where it is shown that the controversy is 
wholly between citizens of different states, 
and can be fully determined as between 
them, the cause is removable, though some 
of the formal oi nominal plaintiffs or de- 
fendants may be citizens of the same state.. 792 

A criminal prosecution against a negro 
cannot be removed from the state to the 
federal court, on the ground of local preju- 
dice against his race and color, preventing 
a fair trial — 869 

Time of xexnoval. 

After a case regularly en the calendar for 
trial goes over the term, though by consent 
of the parties, it is not thereafter remova- 
ble 177 

Proceedings to obtain. 

The filing of the petition for removal is a 
sufficient appearance to the suit to give the 
court jurisdiction of tie person. 53S 

A party who fails to tile a petition for 
removal at the time of entermg his appear- 
ance will be precluded from doing so at a 
subsequent stage of the proceedings 538 

Under the act of 1789, the petition for re- 
moval need not be verified by affidavit, but 
under the acts of 1833, 1863, 1866. and 
1867. the petition must be verified by af- 
fidavit 538 
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The federal, and not tlie state, court 
has the power to determine whether the 
ease is a. proper one for removal under the 

act of congress 792 

The truth of an averment that defendant 
has a defense arising under or by virtue of 
tie constitution or laws of the United 
States cannot be incjuired into upon motion 

to remand 871 

E£Bect of removal: SuTisea^ent proeeed- 

In the ease of a suit on a nonnegotiable 
contract, brought by assignees thereof, Jield, 
after removal the cast should be continued 
in the name of the assignor, where the fed- 
eral court had not adopted the state statute 
requiring suits to be brought in the name of 
the real party in interest 474 

KEPIiEVXKT. 

Goods in the hands of an officer of the 
law under an attachment levy cannot be re- 
plevied 724 

The failure of an attorney to enter an ap- 
pearance as rerjuested is. no ground for re- 
instating the action discontinued at the return 
term of the writ on default of defendant. .1098 

Where the title to the goods is in issue, 
a new trial will be- granted where defend- 
ant obtained a verdict for the value of the 
goods, as well as damages for taking them..l028 

BEVXEW, WBIT OF. 

Erroneous proceedings must be reversed 
on a writ of error, or they are binding. . . .1070 

EIGHT, WBIT OF. 

The seisin shown by demandants will be 
presumed to continue until some adverse 
seisin or disseisin is shown 946 

Though persons entering upon state lands 
are to be deemed mere intruders, yet, as 
against all others, the entry will be suf- 
ficient seisin to support a writ of right. . . . 946 

RTJLES OF COITRT- 

Signing a bill as "solicitor for complain- 
ant" in a court in which there is no dis- 
tinction between an attorney and a counsel- 
or, is a sufficient compliance with equity 
rule 24. requiring all bills to be signed by 
"counsel." 107 

SALE. 

See, also, "Vendor and Purchaser." 

Under a contract to pay for goods as de- 
livered, and. to have an agent at the destina- 
tion to receive the goods from the carrier, 
licld, that the risk of transportation was 
on the seller 1031 

In ease of loss in transit, the rule of dam- 
ages is the difference between the contract 
price and the market value at the time and 
place of the delivery 1031 

SALVAGE. 

Riglit to salvage compeixsatioii. 

The contract of seamen is dissolved by the 
abandonment of their vessel in distress at 
sea, and where the rescuing vessel subse- 
quently falls in with the derelict, and they 
perform services in saving part of her cargo, 
they are entitled to salvage 752 

Capture by a public or private armed ves- 
sel of a belligerent power or by a pirate 
terminates or suspends the contract, which 
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binds the seamen to the ship, and rescue 
or recapture by the master and crew en- 
titles them to salvage. 262 

Capture by a Confederate cruiser in July, 
1861, was capture by a belligerent within 
the rule ..- 262" 

The master, being also a part owner, is 
entitled to salvage as against the other part 
owners and the shipper- or insurers of the 
cargo : 2G2 

Where a vessel is in such peril as to be 
the subject of salvage service, a pilot is not 
boimd to give his aid for mere pilotage. . . 440^ 

The fact that the services were rendered 
in response to a signal for a pilot will not 
prevent the recovery of salvage compensa- 
tion 440 

A wrecking corporation cannot be consid- 
ered as a salvor, and where the masters and 
crews of their vessels are not entitled to a 
share in the recovery, they cannot be consid- 
ered 226 

Persons going out to and securing a canal 
boat, with no one on board, cut adrift from 
her moorings by ice in New York harbor, 
and carried by tJie tide towards the sea, 
lield entitled to salvage compensation. ..... 94 

A steamboat towing other boats from a 
wharf to prevent them from coming in eon- 
tact with a vessel which is on fire is entitled 
not to salvage, but merely to towage com- 
pensation 34 

There is no usage or custom of binding ob- 
ligation whereby steam tugs in New York 
harbor are obliged to render towage services 
to each other without compensation when 
found disabled and in need of assistance 
within their common field of employment.. 323" 

A vessel in distress may refuse the serv- 
ices of salvors, but, where services are ac- 
cepted wititout stipulation for absolute com- 
pensation, the capacity in which thoy were 
rendered will not prevent a recovery of sal- 
vage compensation 440 

Contracts for salvage services. 

Aid in saving a vessel from a sea peril, * 

rendered under a contract, is a salvage serv- 
ice where there is no stipulation for absolute 
compensation 440 

Salvage contracts will be set aside, not 
merely in case of fraud or extortion, but 
where the compensation is excessive 322" 

A contract to pay .?2,000 for towing a 
rudderless bark from her anchorage off the 
highlands below Sandy Hook, where she 
was in no immediate danger, to New York, 
held excessive, and the allowance was re- 
duced to $1,000 322" 

Services of a wrecking -tug in towing a 
ship from a dangerous shoal, which pro- 
ceeded upon a negotiation for compensation 
not involving any idea of salvage, and not 
accepted as a salvage service, held, should 
not be compensated as such 220, 229 

Forfeiture or reduction of salvage. 

Gross neglect or wanton injury to the 
property saved works a forfeiture of all 
claim for salvage, and renders the salvors 
liable for damages 383^ 

An allowance of $23,000 was reduced 
$5,000 for the failure of a wrecking -master 
to make careful soundings, resulting in an 
ineffectual effort to heave the vessel off of 
a shoal in the wrong direction 37S 

Salvors must land the property saved at 
the nearest port of safety, and see that it is 
properly cared for; ....".. 383" 

Salvors who carry the property stripped 
from a vessel directly past her home port, 
where her name and port were painted on 
her stern. Jield guilty of embezzlement.... 383- 

Amount. 

The risk run, the service rendered, and the 
amount of property saved will all be con- 
sidered in determining the compensation... 806t 
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Associatitins for wrecking purposes will be 
pncouraged by tbe compensation awarded for 
salvage 440 

Tbe award for services rendered by wreck- 
ing vessels is not to be measured on the prin- 
ciple of salvage, but rather on that of a 
quantum meruit 330 

Tbe owners of salved property cannot avail 
themselves of a contract, made by the salvor 
Wrecking tug with marine insurance compa- 
nies, to give services on their request to ves- 
sels in need cf aid, at $15 per hour, except 
as evidence of what might be regarded as a 
reasonable reward for services rendered .... 330 

The value of a wrecking tug is not to be 
considered where the salvage service consists 
in towing merely, which might have been as 
well done by a vessel of less power. 323 

A wrecking tug allowed §25 per hour for 
towing into New York harbor in cold and 
tempestuous weather a bark anchored on 
the south shore of Long Island ........... 330 

One-third allowed on a gross value of 
§4,500, in the case of a bark drifting at sea, 
with the greater part of her crew dead, and 
the rest rendered helpless by disease, discov- 
ered 40 miles from a port 333 

^1,000 allowed a tug for towing into New 
York harbor a steamer, whose machinery 
was disabled by a collision, drifting out to 
sea in a storm 323 

?11,931 awarded on a net value of $35,821, 
in the ease of a wreck upon the x'lorida 
Reef 83o 

$13,000 allowed to two tugs as towage 
compensation for towing a ship worth, with 
cargo, $250,000, from Romer Shoal into the 
port of New York 226, 229 

$23,000 allowed upon a net value of $127,- 
000 to 12 wrecking vessels, carrying 108 
men, for services rendered a vessel aground 
upon Couch Reef 378 

20 per cent., 50 per cent, and 60 per ■ 
cent, allowed, respectively, on net vab of 
$23,904, $7,967, and $1,283, in the cabc- of 
three expeditions to a wreck 8,34 

Hemedies for recovery. 

The crew of a salvor vessel may recover 
their share of the reward by libel in admi- 
ralty from the owners, who have received 
salvage on a settlement with the owners of 
the propertj- saved 275 

The fact that the owners of the salvor ves- 
sel did not consider the services of the crew 
in making the settlement is immaterial 
where they signed a receipt "for the owners, 
master, and crew." 275 

The lien for salvage is lost by an assign- 
ment of the claim 333 

App ortionment. 

The ownei"s and master of a lighter were 
allowed three-fourths of the award, where 
the actual work of lightering was done by 
the crew of the vessel in distress 275 

SCIRE FACIAS. 

A sei. fa., in which the name of one person 
IS written for another by mistake, may be 
amended , 727 



SEAL. 

Tliere cannot be a joint seal for diverse 
persons not incorporated 1291 



SBAMSK". 

See, also, "Admiralty"; "Maritime Tjiens." 

Tlie contract of sMpment. 

A description of the voyage as "from Bos- 
ion to one or more ports south, thence to 
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one or more ports in Europe, and back to a 
port of discharge in the United States," held 
sufficiently certain .1064 

A port where colored seamen are obliged 
to remain in jail or on board the vessel while 
she stays there, is not a port of discharge 
within the United States 225 

A parol understanding that the vessel was 
not to complete the voyage described in the 
shipping articles is not admissible. 1064 

Inability to obtain freight is not such a 
necessity as absolves the owner from his 
contract to perform the voyage described in 
the articles , 1064 

Retaining seamen on board, by direction 
of the owner, after the determination of the 
voyage for which they shipped, amounts to a 
new contract for the return voyage upon the 
same terms as the outward voyage . ; 1036 

New shipping articles at reduced wages, 
signed by colored seamen, under protest, in 
a port where they are obliged to remain in 
jail or on board the vessel while she stays 
there, are not binding 225 

Parol evidence is admissible to show that 
illiterate seamen signed a contract not read 
to them, which differed from their oral agree- 
ment 702 

Seamen, who sign articles without reading 
them, after their services have commenced 
under an oral contract, will not be held 
bound by the written agreement 537 

Shipping articles signed by the seamen 
after they leave port are not binding upon 
ihem and they may leave at any time with- 
out incurring the penalty of desertion 914 

When a seaman is incorrigibly disobedi- 
ent, and will not submit, and offer to do duty 
and make amends, the master may discharge 
him, or correct and confine him on board, or 
dock him of his provisions 1132 

Where the seaman submits to the master's 
authority, in ordinary cases, his services 
must be accepted 1132 

The crew are justified in leaving the ship, 
and may recover full wages, where they are 
fed on unwholesome or spoiled provisions . . . 560 

A seaman falling sick during the voyage 
is to be cured at the expense of the vessel. . 500 

Conduct of master or mate in respect to 

seamen. 

The relative duties of the inferior officers 
and seamen co the master and of him to 
them defined 1024 

A master who commences a dispute with a 
seaman bj illegal and improper behavior 
risks the consequences 1132 

Where a master, being present, does not 
interfere to prevent an assault on a seaman 
by bis officers, he is jointly liable for the 
tort 957 

A receipt given on payment of wages, stat- 
ing that it is in full for all demands for as- 
sault, battery, etc., will not bar a suit for 
damages 957 

Wages— Riglit to. 

Persons not strictly mariners may charge a 
vessel or owners in admiralty for services 
on ship board, which were neeessaiy to her 
navigation or safety 408 

The services of a manservant or attend- 
ant upon the master, who contracted a sick- 
ness in a foreign port, are not a charge upon 
the vessel or her owners 408 

Seamen, who, after stranding of the ves- 
sel, aro retained at a near-by port, under 
direction of the master, until hope of getting 
her off is abandoned, are entitled to wages 
to the time of their actual discharge 701 

Where the vessel is lost on her homeward 
voyage, full wages are due to her arrival at 
the last port of delivery of the outward 
cargo, and half wages from that time until 
her departure from the last port at which 
the return cargo is taken on board 1036 
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A mate improperly dismissed from his of- 
fice is entitled to wages, and is uot bound to 
perform the duties of a common seaman .... 1024 

Id the case of a skillful, sober, and dili- 
gent first mate, whom the master fi-equently 
abused in the presence of the crew, held, 
that his dismissal was not justified by fre- 
•quent disrespectful allusions made to mem- 
■ bers of the crew in his absence 1024 

A discharge ordered by the consul in a for- 
eign port ou clear prima facie proofs of 
criminal conduct, will bar a claim to continu- 
ing wages 1294 

The propriety of the consul's interference 
is to be determined upon the facts before 
him at the time, and not by the case which 
may be afterwards sBown on trial 1294 

The master can claim no benefit from a 
discharge by a consul in a foreign port, 
where it was* obtained fay deceit or collusion 
practiced by the master. . , . , 1294 

^— • ICemedies for recovery. 

The clerk of a steamboat is a mariner, and 
-entitled to a lien for wages 379 

. The wages are not payable until the ex- 
piration of the period allowed for collecting 
the freight 560 

' A suit for wages cannot be maintained un- 
til the contro ot of service is performed or re- 
leased 489 

The right to a personal suit is not suspend- 
ed by Act 1790, which provides that process 
shall not issue against the vessel until 10 

'days after she nas arrived at her last port "^ 

of discharge „ 443 

Time given beyond 15 days for unloading, 
■whore it appeared that the vessel could not 

be unloaded witliin such time 1069 

A receipt for less than the amount due will 
not be set aside where the legal rights of the 

,j)arty were doubtful, honestly contested, and 

'opportunity given him to satisfy himself in 
relation thereto 1036 

^^ Deductions: llxtingn^slmiexLt, etc. 

In the case of a special indulgence to a 
seaman, wages cannot be deducted for fail- 
ure to render himself on board at the time 
'appointed in the articles 1069 

A seaman cannot recover wages during 
■the time that he was imprisoned by local 
authorities in the home port on a charge of 
mutiny 942 

Such imprisonment may be deemed an 
adequate punishment, and prevent a sub- 
' traction of prior wages. ......_ 942 

The loss or damage accruing to the ves- 
sel by negligence or crime of the seamen 
may be set off against wages 1132 

The wrongful assault by a mate on one 
'•of the seamen on the voyage, to the damage 
of the ship, may be set off against his claim 
for wages, though the deduction is not en- 
tered in the log nor claimed in the state- 
ment made to the shipping master 873 

A usage or ctistom in fishing voyages to 
•carry only a partial supply of bait, relying 
iipon catching sufficient fish to supply the 
deficiency, is reasonable 702 

All the crew must contribute to make up 
the loss of cargo by embezzlement, but 
proof is admissible to show the innocence of 
,sorae 350 

Seamen forfeit all wages by refusing duty 
"before a fishing voyage is ended, and oblig- 
ing the master to return with only part of 
ji fare 702 

Seamen employed by the voyage or 
month, who leave before the expiration of 
their term of service, without good cause 
-or the consent of the master, forfeit 
wages previously earned 489 

A forfeiture of wages may be decreed 
for the refusal of the seamen to unload and 
reload cargo on the voyage, but not for such 
ii refusal at the last port of delivery 560 
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A desertion does not work a forfeiture of 
all wages by the general maritime law. 
The court has power to mitigate the forfei- 
ture according to the circumstances 483 

Act June 7. 1872, § 23, which requires 
the master to furnish to seamen or to the 
commissioner an account of wages and de- 
ductions to be made therefrom 48 hours 
before paying off, does not apply to the 
case of a seaman forfeiting his wages by 
desertion, w^hich is provided for by section 
55 , 47 

When the crime of a sailor is beyond the 
master's power to punish, he should put 
.him in irons, and bring him to justice on 
"the return home , 1132 

Wages are not forfeited by acts for which 
seamen are amenable to criminal prosecu- 
tion 1132 

Broils, assaults on or resistance to mas- 
ters do not ordinarily operate to forfeit 
wages, nor do they amount to mutiny or re- 
volt, punishable criminally. .'. 1132 



SHIFTING, 

See, also, "Admiralty"; "AfiEreightment" ; "Av- 
erage"; "Bills of Lading"; ^'Bottomry and 
Respondentia"; "Carriers"; "Collision"; "De- 
murrage"; '"Maritime Liens"; "Pilots"; "Sal- 
vage"; "Seamen"; "Towage"; "Wharves." 

Public regulation. 

A voyage to a foreign port within the 
usual voyagp of vessels licensed for the 
fisheries is not a "foreign voyage." (Act 
Feb. 18, 1793, c. 8.) 1162 

A whaling voyage is not a foreign voy- 
age, within the meaning of Act 1808, c. 62, 
and a bond executed under, but not requir- 
ed by, nor in accordance with, such act, 
is a nullity Oil 

A single act of trading will forfeit a ves- 
sel licensed for the fisheries. (Act Feb. 18, 
1793, § 32.) 494 

The carrying of cattle from an island to 
the main land in going out or returning, 
when done gratuitously, is not an act of 
trading. 494 

A vessel engaged in transporting merchan- 
dise is not subject to a nenalty. for failure 
to have her hull and boilers inspected un- 
der Act Aug. 30, 1852 401 

A tessel engaged in carrying freight be- 
tween ports in different states, which on 
one occasion carries a load of passengers 
for purposes of a prize fight between ports 
in the same state, is not subject to a pen- 
alty for failure to comply with Act Aug. 
30, 1852, §§ 5, 9 1011 

A steamboat running on a ferry line be- 
tween New York and Port Richmond is a 
ferryboat, within Act Aug. 30. .1852. § 42. 
and is not obliged to have on board a li- 
censed pilot and a licensed engineer. . 586 

In the case of a ferryboat running be- 
tween Astoria and New York on the East 
river, proof of the carriage of passengers 
and merchandise is sufficient to throw upon 
claimants the burden of showing that such 
passengers and freight were not destined for 
other states. (Act Feb. 28, 1871, § 11.). .. 424 

Title to and possession of vessel. 

Rev. St. § 4192, requiring the conveyance 
or mortgage of a vessel to be recorded, is 
inapplicable to a vessel which has never 
been enrolled or licensed 1179 

A bona fide purchaser of a vessel from 
the owner of record will be protected as 
against a prior unrecorded sale 426 

A purchaser at a sheriff's sale, without 
notice or a bona fide purchaser for value 
from the legal owner of record, will be pro- 
tected as against a sheriff who has allowed 
the attached vessel to escape, and has paid 
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a claim for supplies and repairs subse- 
quently furnished 428 

A statute sale, if fraudulent, will not bind 
the owner unless in favor of a bona fide 
purchaser for a valuable consideration, 
without notice, actual or constructive, or 
the fraud 1277 

A wreck sale made by authority of state 
laws is valid to pass title to the property, 
where there is no owner or agent present 
to protect or claim it 1277 

A stipulation given to a minority owner 
for the safe return of a vessel "from the 
said voyage to the port at New York" is not 
satisfied by her return to Boston, from 
which port she is sent out without objec- 
tions from the minority owner, and lost. . . . 445 

The amount due upon an accounting l?e- 
tween the majority and minority owners 
cannot be applied to diminish the liability 
of the stipulators on their bond 445 

The forcible taking possession of a vessel 
is a maritime tort, and no rights can be ac- 
quired thereunder, either by the wrong- 
doer or purchaser from him. 1179 

Members of a voluntary association, who 
purchase a vessel and stores in the name of 
certain persons as their agents, have a 
right to a decree for title and possession, 
except as to property purchased without 
their authority G96 

An attachment of the vessel at common 
law by a creditor of the agents in a suit 
against them will not affect the right of the 
real owners to a decree for title and pos- 
session 696 

A material man's lien is not affected by a 
decree in such suit 696 

In a petitory or possessory suit material 
men cannot intervene to enforce a lien 
which they may have upon the vessel.... 696 

The master. 

The master of a ship has not, in virtue 
of his ofiice, any authority to sell a ship, ex- 
cept in cases of extreme necessity, where 
the vessel is wrecked or unnavigable. etc.. -1277 

As between the owner and purchaser, a 
sale without necessity, though made in good 
faith, is invalid 1277 

The vessel owner is liable where another 
is injured from the want of care or skill of 
the master 156 

Part owners are liable for the torts of one 
of their number while acting as master in 
the execution of the business in which the 
boat is engaged 735 

The vessel owners are not liable for per- 
sonal torts committed by the master without 
their knowledge or approval 40S 

The owners are estopped to assert that 
one acting as master had no right as such 
to order stoi'es«for the voyage, where they 
permitted him to order the articles and re- 
tained them 236 

Under the custom of the Hudson river, to 
pay a master for a season's work of 10 
months, held, that the master was entitled 
to a proportionate amount for a part of 
the seaso'i 491 

The master is entitled to an extra allow- 
ance for services rendered out of the line of 
his duty, such as painting tlie ship 235 

Smploymeiit of vessel. 

A lessee of a vessel which explodes from 
some hidden defect is not liable to the les- 
sor , , , 76 

A stipulation in a lease of a vessel that 
she was received in good condition estops 
the lessee, where she is lost by explosion, 
from defending against a suit by the own- 
er on the ground of any defects which were 
known or might have been known by him or 
his servants. 76 

"V^Tiere the nonfulfillment of a contract to 
transport a passenger is caused by ship- 
wreck or other casualty, the passenger may 
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recover back passage money "paid in ad- 
vance, or damages loS 

In such case the passenger is obliged to 
wait a rei.sonabIe time for repairs, only 
where the interruption was not caused by an 
original defect and unseaworthiness in the 
vessel 158 

Zjiabilities of vessels or o\(rners> 

Where the contract for the carriage of a 
passenger is broken by the inter ruirtiou of 
the voyage, he has an action in rem, as 
well as in personam, to recover back pas- 
sage money paid or damages 158 

The vessel owners, by abandoning ship 
and freight, are discharged from personal 
responsibility for obligations of the master 
arising ex delicto, both under tlie general 
maritime law of Europe and the statutes of 
Maine 108 

The liability in the case of a collision on 
the high seas between vessels of different 
foreign nations is determined by the law 
maritime according to the law of nations, 
and is limited to the value of the ship and 
freight, which must be abandoned to the 
injured party 1006 

A tender in the answer and xipon the 
trial, by a written surrender of defendant's 
interest in the vessel, held snfiicient 1006 

Where the vessel at fault was subse- 
quently wrecked on her voyage, sold by di- 
rection of her owners, and delivered to the 
purchasers after the libel for collision was 
filed, held, that the owner waived his ex- 
emption from personal liability 1006 

Itimitiiig; liability. 

A suit brought against a part owner of a 
vessel, who was charterei- and owner for the 
voyage and acting as master, is within Act 
March 3, 1851, e 43, exempting vessel own- 
ers from personal liability for damages aris- 
ing out of a collision 115S 

The whaling equipment, provisions, and 
supplies of a whaling ship are not within the 
meaning of the words ship or vessel," as 
used in Act March 3, 1851, § 3, limiting the 
liability of owners to the value of their in- 
terest in the "ship or vessel and her freight 
then pending." 5.'55 

There is no "freight pending" on a whaling 
voyage within the meaning of the act 555 

The limited liability act cannot be invoked 
in an action between foreigners arising out 
of a collision between foreign vessels on the 
high ^eas, where none of the owners are res- 
idents of the United States 1006 

A person cannot take advantage of the lim- 
ited liability act by answer to a libel for col- 
lision, but must institute separate proceed- 
ings therefor, for which leave of court is 
not necessary I'JOO 

Act Feb, 12, 1793, providing a procedure 
for the reclaiming of a fugitive slave escap- 
ing into another state, is valid, and the rem- 
edy thereunder supersedes the remedy given 
by state laws 444 

Righc to frt^edom of slave carried into for- 
eign country and returned with his master. 702 

Right to freedom of slaves sent out of the 
state for three years and brought back 591 

An importation of slaves by the owner of 
the life estate, though without the consent 
of the reversioner, held, would entitle them to 
freedom 737 

Upon a petition for freedom, defendant 
may appear and disclaim without entering 
into the u'^ual recognizance...... i*70 

A note given for slaves taken to Texas in 
1835 in violation of the laws of Mexico, is 
invalid 1349 

Forfeiture of vessel built for the slave 
ti-ade under Act April 20, 1818, c. 91 240 
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SPECIFIC PERFORMAJJCE. 
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The -specific performance of an agreement 
is not a matter of right, hvt rests in the 
sonnd discretion of the court 1313 

Specific performance of an agreement will 
not be enforced where the decree would be 
a vain and imperfect act, or where the sge- 
cific performance might be productive of in- 
justice to the parties 1313 

Unfair conduct of complainant in relation 
to a parol agreement to convey lands, is 
good ground of refusing performance 1094 

Only those acts are considered as part per- 
formance which would operate as a fraud - 
on parties unless the whole contract is ese- 
.cuted : 162( 

The payment of part of the price is not 
such an act of part performance as to form 
the basis of relief in equity 1G2 

Otherwise as to possession taken of land, 
or where improvements are made. ...,...- 162 

Specific performance will not be decreed 
where the consideration is grossly inade- 
quate, or the contract is oppressive and 
against conscience 436 

Where the agreement admitted by the an- 
swer differs from tiiat stated in the bill, com- 
plainant must prove tlie contract aliunde. ..1094 

Specific performance of an agreement to 
convey directed where the party in expecta- 
tion thereof had been put in possession, and 
had made valuable and expensive improve- 
ments 1055 



STATES. 

The federal court may take jurisdiction 
where a state is a party in interest, but not 
a party to the record of a suit in relation 
to property of the state in the hands of its 
agent v ; ; . ; 518 

STATUTES. 

See, also, "Constitutional Law." 

In construing a statute, the whole act must 
be considered 236 

The construction put by a state court upon 
its statute, which is subsequently adopted 
verbatim by another state, is not controlling 
where the constitution of the latter shows 
that a different construction was intended. 527 

BIJBSCRIPTION. 

Subscriptions in aid of college endowments 
become fixed and legal obligations as soon as 
the college performs its undertaking. ...... 308 

TAXATIOIaT. 

See, also, "Internal Revenue." 

The legislature, and not the judiciary, is 
to determine what is a public use for pur- 
poses of taxation 652 

School lands held by the state of Alabama, 
under Act June 22, 1854, in the state of Ne- 
braska, are not taxable by the latter state. . 185 

Placing the property of a corporation in the 
hands of a receiver does not exempt it from 
the operation of the txix laws of the jurisdic- 
tion in which it lies 21 

A state statute passed under a compact 
with the United States exempting lands sold 
by them therein from taxation for five years 
from the sale, cannot be repealed, as to prior 
purchasers, belore the termination of such 
time 1049 

An assessment of real property should sub- 
stantially comply with the requirements of 
2oFED.CAB.~88 
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the statute by definitely describing the land.- 
(Code Or. p. 898.) 1289 

An assessment of real property, which con- 
tains no valuation except certain figures 
without mark or sign to indicate for what 
they standi is void -for uncertainty. ..;.... .1289 

The court will not, on the petition of rail- 
road^ receivers appointed by it, enjoin the ex- 
ecution of -state tax warrants which are reg- 
ular on their face, and where the collectors 
are acting in good faith 21 

The collection of an illegal tax upon real 
property will be restrained where its enforce- 
ment will result in a cloud upon the title. . .1289 

A sale of land for taxes in an Indian res- 
ervation not subject to state taxation is 
void ; 57(> 

A tax sale will not be set aside for an al- 
leged fraudulent combination among bidders, 
where there were more lands for sale 'than 
all wanted, and it does not appear that they 
did not bid against each other.' 517 

A tax deed, made to the assignee of a tax- 
sale certificate assigned by the county clerk 
without authority of law, is void on its face; 
and is insufficient to set the statute of lim- 
itations in operation 577 

TELEGEAPH COMPAJSTIES. 

A telegraph company, negligently deliver- 
ing a forged dispatch, is liable for the dam- 
age thereby sustained,' though plaintiff has 
a remedy ex contractu against a solvent in- . 
dorser of a forged draft, which was the sub- 
ject of the dispatch 230 

TENAJSrCY IN COMMOIT. 

Where there is no visible adverse seisin of 
any part of the land, an entry by one of the 
cotenants gives a seisin of the whole accord- ' 
ing to their titlfes 946 

A tenant in common can recover no more 
than his own portion of the estate, where 
he has not disseised his cotenant 27 



TBNJXEiR. 

A tender after suit brought must include 
costs, though the process has. not been serv- 
ed 424 

TOWAGE, 

See, alsp, "Collision"; "Salvage." 

A steamboat owner, calling for the assist- 
ance of another steamboat to remove his 
boat from a position of danger from fire, 
cannot escape paying for such services on 
the ground that his boat would have been 
safe in its original position 3* 

The tug is not liable as a common carrier, 
but is bound to the exerc-.se of ordinary skill 
and diligence in taking up, arranging, and 
managing its tow, 220 

The. tug is prima facie .at fault in a case ■ • 
of damages resulting from the slipping of 
the tow line 541 

The master of the tug has the duty of 
making up the tow, and he may exercise his 
judgment in that regard without reference 
to directions by the master of the tow. . . . 541 

In passing through the channel of St. 
Clair Flats, the vessel of the heaviest draft 
should be placed last 541 

A vessel with a heavy tow in passing from 
the North river into the East river, where 
the harbor is crowded with vessels at an- 
chor, should p&ss around Governor's Island.. 593 

The failure of canal boats towed through 
Long Island Sound to have anchors ready 
for usej where- ihe- tug- takes sheltei* in the 
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lea of an island on a storm arising, and to 
use the same on notice from the master 
of the tug, where the latter's anchor breaks 
in the increasing: sea, and the boats are cut 
adrift, will oast upon the tow the burden of 
the loss 997 

A tag using ordinary care is not liable for 
damages to the tow in striking a sunken 
rock, caused br the sudden and unexplained 
shearing of the tow 220 

A contract for towage at the risk of the 
tow does not exempt the tug from liabiliiy 
for damages caused to the tow by the neg- 
ligence of those in charge of the tug 593 

Where the tow is sunk in a collision with- 
out any fault on the part of the tug, the 
latter's obligation is at an end, and she is 
under no obligation to mark the wreck by 
a light or otherwise, so as to prevent injury 
to other vessels thereby i 495 

The lien for towage is divested by an as- 
signment of the claim 333 

TRADE-MARKS AKX> TBADE- 
K-AMES. 

A trade-mark adopted by a partnership 
may be used by either member after its 
dissolution, and where one obtains letters 
of registration in his own name he may be 
compelled to transfer an equal interest to 
the other 734 

An alien manufacturer abroad is entitled 
to protection in our courts against a fraud- 
ulent infringement of his trade-mark in 
this country 742, 744 

It is no bar to protection in our courts 
that a remedy is not reciprocally allowed to 
aliens in the country to which such own- 
er belongs 744 

The alien owner in such case is entitled 
to recover to the extent of his damages in 
the loss of sales and their profits, though 
defendant's goods were of inferior qual- 
ity 744 

A long delay of alien manufacturers to 
prosecute after knowledge of a fraudulent 
use of their trade-mark may be competent 
proof to show their acquiescence in it. but 
is not an absolute bar to recovery unless ex- 
tending to the period of the statute of lim- 
itation , 744 

TREATIES. 

See, also, "Extradition." 

A treaty, whose subject is within the leg- 
islative power of congress, may be repealed 
by congre.-s so far as it is a municipal law. . 784 

A promise in a treaty for nondiscriminat- 
ing import duties comes within the political, 
and not the judicial, department of the gov- 
ernment, and the courts cannot try the 
question of its observance 784 

The commissions of a supercargo of a 
cargo sequestered by the king of the Sicilies 
is a charge on the indemnity fund provided 
for by treaty 54 

TRESPASS. 

Possession in fact or in law is necessary 
to maintain trespa-ss quare clausum fregit.. 727 

TRTATi. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Judgment"; "New Trial"; "Prac- 
tice;" "Reference"; ''Witness." 

Defendant hns the right to open and close 
in all cases where he holds the affirmative of 
the issue. 471 
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After a special verdict, a motion by plain- 
tiff to enter the verdict on certain counts 
and nol. pros, the others was granted. . . . 141 

TRUSTS. 

The mere deposit of money in a savings 
bank, entered in the name of the depositor 
"in trust for" another person, without no- 
tice to him, is not sufficient to show that the 
money passed to him. especially where he 
had no knowledge thereof until after the 
death of the depositor 154 

The beneficiaries may follow a trust fund 
into the h,ands of any one receiving it with 
notice of the trust 866 

A trustee who uses trust money in trade 
is chargeable with all profits which he has 
made, and in case of loss it must be borne 
by himself 1153 

imiTED STATES. 

The United States has no preference in 
the payment of debts, except in the case 
of an assignment for the benefit of creditors 
or a legal insolvency. 908 



Usury. 



See "Discovery. 



VENDOR AUD PURCHASER. 

See, also, "Bankruptcy"; "Deed"; "Grant"; 
"Sale"; "Specific Performance." 

A purchaser holding under a deed cannot 
set up a defect of title to defeat a recovery 
of the purchase money in an action by the 
grantor 615 

In such action defendant cannot set off 
the amount paid on the compromise of an 
outstanding claim made without the consent 
or knowledge of the grantor 615 

A knowledge of facts which, if traced 
and understood, will lead to a knowledge of 
title, is sufficient to charge a purchaser. . . . 700 

The land in an unorganized county in 
Minnesota is regarded for all purposes, in- 
cluding registry, as being within the territo- 
rial limits of the county to which it is at- 
tached for judicial purposes 899 

A vendee of land who never took the title, 
but resold it to his vendor, taking a bond 
with surety for the amount due, has no 
vendor's lien for the same 234 

A person who has a lien on a lot for im- 
provements made under expectation of ob- 
tsiining a title may enforce his claim against 
the insolvent owner of the lot as a general 
creditor 1056 

War. 

See, also, "Insurance": "Prize." 

"WASTE. 

A tenant for 99 years, renewable forever, 
with leave to purchase at tx stipulated sum, 
may be restrained from cutting and selling 
young and green wood. - 1176 

In the District of Columbia, defendant in 
equity is not bound to discover the waste, 
unless complainant in his bill expressly 
waives the forfeiture and penalty 3176 

WATERS AJSTD WATER 
COURSES, 

In Rhode Island one does not lose his 
right to water but by 20 years' adverse oc- 
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oiipatioii. No parol license or acquiescence 
sliort of that is enough S3 

Where parties on opposite sides of a 
stream between two states each have a wa- 
ter power, and own the laud to the center 
line, so that each owns one-half of a dam, 
they are tenants in common of the water; 
and if one construct a canal on his own 
side, and draw off the water, the other has 
.a right of action which he may enforce "by 
injunction in the state where the canal is 
built 83 

In such case the laws which govern are 
those of the state witliin whose borders the 
injurious act is done 83 

WHAKVES. 

A claim for wharfage for a period during 
which a vessel lay sunk in a pier cannot be 
enforced in admiralty. *. 778 



WILLS. 

A will is legally executed where the hand 
■of a testator, by his consent, is guided by 
another, and he afterwards acknowledges 
the will 35 

The presumption is in favor of the sanity 
of the testator, and the burden of proof is on 
the party qaestiouing it. Contra, if a pre- 
vious state of insanity has been established . . 35 

Whether a testator had a sound and dis- 
posing mind is to be determined by finding 
whether his mind and memory were suffi- 
ciently sound to enable him to understand 
the business in which he was engaged at the 
time of executing the will. The only time 
to be looked to is the time of the execution 
of the instrument 35 

Declarations of a party to a deed or will, 
either before or after its execution, are inad- 
missible to control its construction or affect 
its validity '. 35 

On an issue as to the validity of a will, 
evidence for defendant that plaintiff pur- 
loined a former will of the testator is inad- 
missible, there being no purpose to prove the 
contents of the former will 35 

The word "estate" will apply to real or 
personal estate, or to both, according to the 
manner in which it is used in reference to 
the respective clauses of the will 278 

A clause of a will construed as not char- 
ging the real estate with a debt 278 

The renunciation of the provisions in a 
will by the widow will have no effect on a 
clause manumitting slaves, where there is 
sufficient other personal estate to satisfy her 
claim 1032 

Interest commences on a pecuniary legacy 
at the expiration of one year from testator's 
■decease, whatever may be the posture of the 
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estate, where not otherwise specified in the 
will 371 

The cases of infant children and of adopt- 
ed children under age, not otherwise pro- 
vided for, are exceptions to the rule 371 

Executors may, at their discretion, pay 
over legacies at any time within the year 
after testator's decease 371 

An investment by executors, in the name 
of a legJitee, of a sum less than the whole 
amount of tiie legacy, held a payment pro 
ta^ito, entitling the legatee to the interest ac- 
cruing thereon 371 

WITNESS. 

See, also, *'Bankruptcy"; "Costs." 

A witness who is interested equally on 
both sides is competent to testify 280 

A surety in an administration bond is a 
competent witness for the administrator. . .1023 

A surety in a replevin bond is not a com- 
petent witness for plaintiff in replevin, al- 
though he has an indemnifying bond 1027 

A slave cannot be a witness if a free white 
man be a party 952 

Complainant Itehl not a competent witness 
in a suit to restrain the removal of his slave 
from the district 961 

A witness, who voluntarily became inter- 
ested after acquiring knowledge of the sub- 
ject-matter in dispute, may be compelled to 
testifer 723 

The vice president, who was also secre- 
tary and treasurer, of a foreign raih-oad cor- 
poration, having an office in New York, held 
could not bo required to produce bpoks of the 
company, which had been in his control, but 
several years before Iiad been sent to the 
home office, in another state, and were there 
in charge of a co-ordinate officer, over whom 
he had no control 579 

"SXHiere all tlie witnesses are equally trust- 
worthy the court is governed more by their 
means of knowledge than the number. . . . 773 

Where fees of travel and one day's at- 
tendance, demanded by a witness at the time 
of the service of the subpa>na in a civil cause 
in che federal court, are not paid, the wit- 
ness is not liable for contempt for failure to 
attend 932 

A witness, subpoenaed at the place of trial 
on the day on which he is required by the 
subpoena to attend in court, is not entitled to 
travel fees 413 



WRITS AND NOTICE OP SUITS. 

Service by a deputy marshal of a sum- 
mons, previously in his hands, on the day aft- 
er a new marshal files his bond and takes 
the oath, is valid 00 
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